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aCBRBDITH  T.  81BAB0ARD  AIR  lill^  BT. 

(Supreme  Ocmrt  of  North  Carolina.    March  B, 

1005.) 

C41BTTIW    OOKWaOTINQ  OAWIIT»Kft— TiTABnilTT— 

DEULT— BUBDSN  OF  FBOOV— 0TAT- 

UTI8— CONOTBUCnON. 

1.  Laws  1008,  p.  000,  c  600,  rabjeetinr  to  a 
penalt/  carriera  which  neglect  for  a  longer  pe- 
riod than  4  days  to  transport  goods,  or  allow 
gooda  to  remain  at  any  intermediate  point  more 
than  48  hours,  does  not  affect  the  carrier's  com- 
mon-law duty  to  transport  goods  within  a  rea- 
sonable time,  nor  Its  consequent  common-law 
liability  for  failure  to  perform  such  duty,  and 
has  no  application  to  an  action  to  enforce  such 

liability. 

2.  Where  no  association  exists,  and  no  special 
contract  is  made,  and  goods  are  deliverea  to  a 
railroad  for  transportation  to  a  place  beyond 
Its  terminus,  the  railroad  discharges  its  duty  by 
safely  conveying  the  goods  over  its  own  road 
and  delivering  them  to  the  connecting  road 
within  a  reasonable  time. 

8.  Where  goods  are  delivered  to  an  initial  car- 
rier, without  any  special  contract  to  be  trans- 
ported to  a  point  on  the  line  of  a  connectina 
carrier,  and  there  is  a  delay  in  shipment,  and 
the  goods  are  delivered  at  their  destination  in  a 
damaged  condition,  the  burden  is  on  the  initial 
carrier,  in  an  action  brought  against  it,  to  show 
that  the  damage  did  not  occur  while  the  goods 
were  in  its  possession. 

4.  Laws  1807,  p.  05,  c  46,  which  raises  a 
presumption  that  injury  to  freight  in  posses- 
sion of  a  carrier  was  caused  by  its  negligence, 
has  no  application  to  the  question  of  the  bur- 
den of  snowing  whether  damage  to  goods  de- 
livered to  an  initial  carrier,  to  be  transported 
to  a  point  on  the  line  of  a  connecting  carrier, 
did  or  did  not  happen  while  the  aoods  were 
in  the  possession  of  the  initial  carrier. 

Appeal  from  Superior  Gonrt,  Craven  Coim- 
ty;  Gounolll,  Judge. 

Action  by  6.  W.  Meredith  against  the 
Seaboard  Air  Line  Railway.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. 

The  plalntifr,  on  February  16,  1004,  de- 
livered to  the  defendant  railway  company 
at  Charlotte,  N.  C,  a  quantity  of  household 
goods  and  furniture,  to  be  shipped  to  New- 
born, N.  C,  and  prepaid  the  freight  thereon 
to  the  last-named  point  On  the  3d  day  of 
March,  1004,  the  goods,  etc.,  were  delivered 
to  the  plaintiff  at  Newbem  by  the  Atlantic 
Ooast  Line  Railroad  Company  In  a  damaged 
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condition.  Plaintiff  testifled— and  for  the 
purpose  of  disposing  of  this  appeal  his  testi- 
mony is  to  be  taken  as  true — ^that  the  furni- 
ture was  carefully  packed;  that  he  told  de- 
fendant's agent  at  Charlotte  that  the  goods 
consisted  of  his  household  furniture  and 
clothing  of  his  family,  and  he  would  like 
to  have  them  shipped  by  first  train;  that  he 
received  the  goods  on  the  morning  of  March 
Sd,  they  having  arrived  on  the  afternoon  of 
March  2d;  that  Charlotte  is  187  miles  from 
Wilmington,  the  terminus  of  defendant's 
road;  that  Wilmington  is  00  miles  from  New- 
born; that  Wilmington  is  the  starting  point 
of  the  Atlantic  Coast  Line  Railroad.  The 
plaintiff  offered  testimony  in  regard  to  the 
damage  sustained.  He  proposed  to  show  the 
condition  of  the  goods  upon  their  arrival  at 
Newbem  as  compared  with  the  condition 
when  delivered  to  the  defendant  at  Char- 
lotte. Objection  by  defendant  The  court 
asked  plaintilTs  counsel  if  he  proposed  to 
offer  evidence  tending  to  show  that  the  goods 
were  in  a  damaged  condition  when  delivered 
by  defendant  to  the  Atlantic  Coast  Line 
Railroad  Company.  Counsel  replied  that  he 
had  no  evidence  on  the  point,  but  relied  on 
the  length  of  time  shipments  were  on  defend- 
ant's road  to  infer  the  injury  which  he  wish- 
ed to  show  occurred.  The  court  sustained 
the  objection.  Plaintiff  excepted.  Testi- 
mony was  Introduced  in  regard  to  the  dam- 
age sustained  by  plaintiff.  The  record  pre- 
sents several  exceptions  based  upon  the  ex- 
clusion of  evidence  of  special  damages.  At 
the  conclusion  of  the  evidence  the  defendant 
moved  for  judgment  of  nonsuit  Motion  al- 
lowed.   Plaintiff  excepted  and  appealed. 

W.  D.  Mclver,  for  appellant  Simmons  & 
Ward,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts),  The 
plaintiff  sues  for  injury  to  his  goods,  and 
for  damages  sustained  by  unreasonable  delay 
In  their  delivery.  The  grounds  upon  which 
judgment  of  nonsuit  was  rendered  do  not  ap- 
pear upon  the  record.  From  the  defendant's 
brief  we  gather  that  it  was  contended  that 
the  delay  was  not  in  excess  of  the  time  al- 
lowed by  chapter  500,  p.  000,  of  the  Laws  of 
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1903,  and  rule  10  of  the  Ck>rporation  Gomr 
mission,  deducting  the  number  of  days  al- 
lowed for  "intermediate  points/'  Sundays, 
and  holidays.  The  act  of  1903  provides  that 
the  carrier  shall  not  omit  or  neglect  to  trans- 
port any  goods  received  by  it  and  billed  for 
a  longer  time  than  4  days;  nor  allow  any 
such  goods  to  remain  at  any  intermediate 
point  for  more  than  48  hours,  unless  other- 
wise provided  for  by  the  Corporation  Com- 
mission. For  a  violation  of  the  act  the  party 
aggrieved  may  sue  for  a  penalty.  It  is  to 
be  noted  that  the  basis  of  this  action  is  the 
alleged  breach  of  the  duty  imposed  by  the 
common  law  upon  carriers  to  safely  carry, 
and,  within  a  reasonable  time,  deliver,  goods 
tendered  them  for  that  purpose.  For  fail- 
ure to  perform  this  duty  the  person  injured 
has  a  cause  of  action  In  which  he  may  re- 
cover such  damages  as  he  sustained  within 
the  reasonable  contemplation  of  the  parties 
to  the  contract  To  this  common-law  duty 
the  Legislature  added  a  statutory  duty,  fix- 
ing for  that  purpose  a  definite  time  within 
which  such  duty  should  be  performed,  giving 
to  the  person  Injured  an  action  for  a  fixed 
penalty.  *'The  act  does  not  supersede  or 
alter  the  duty  of  the  company  at  common 
law.  The  penalty  in  the  case  provided  for 
is  superadded.  The  act  merely  enforces  an 
admitted  duty."  Branch  v.  Railroad,  77  N. 
C.  347.  Neither  the  construction  of  the  act 
of  1903  nor  the  rule  made  by  the  Corpora- 
tion Commission  are  before  us  for  construc- 
tion. What  is  meant  by  the  words  "inter- 
mediate points"  is  not  very  clear.  It  would 
work  a  singular  result  if  they  should  be  so 
construed  that  an  act  intended  to  enforce 
"an  admitted  duty"  and  expedite  shipment 
of  freight  should  give  to  a  common  carrier 
the  right  to  consume  14  days  in  carrying 
liousehold  goods  which  it  was  requested  "to 
ship  by  first  train,"  a  distance  of  277  miles, 
with  only  one  terminal  point  requiring 
change.  We  should  be  slow  to  hold  that  be- 
cause the  statute  prohibits  the  carrier  from 
holding  the  goods  more  than  48  hours  at 
"any  intermediate  point"  it  could,  without 
any  suggestion  that  there  was  any  necessity 
for  detaining  it  at  all,  hold  it  for  the  ex- 
treme limit  at  each  of  such  points,  or  that 
in  these  days  of  rapid  transit  the  carrier 
could  be  said  to  discharge  its  duty  by  con- 
luming  14  days,  deducting  two  Sundays  and 
a  holiday,  to  carry  goods  from  Charlotte  to 
Newbern,  in  this  state.  The  plaintilTs  right 
to  maintain  the  action  is  clear.  The  plaintiff 
lid  not  introduce  any  bill  of  lading;  there 
fore  the  contract  of  carriage  is  dependent 
upon  the  construction  given  to  his  testimony. 
He  says:  "1  had  my  furniture  carefully 
packed,  and  had  it  delivered  to  the  defend- 
ant's depot  at  Charlotte,  N.  C,  for  shipment 
on  the  16th  day  of  February,  1904.  I  was 
along  at  the  time  of  delivery.  I  received  a 
bill  of  lading.  I  told  agent  that  the  goods 
consisted  of  my  household  and  kitchen  fur- 
niture and  clothing  of  my  entire  family,  and 


that  I  would  like  for  him  to  ship  by  first 
train.  The  Coast  Line  Railroad  delivered 
the  goods  to  me  in  Newborn.  When  I  de- 
livered my  freight,  the  agent,  before  he 
would  receive  the  shipment,  demanded  and 
required  me  to  prepay  the  charges  on  them, 
which  I  did."  The  goods  could  have  ar- 
rived from  Charlotte  to  Newborn  in  three 
days,  if  shipped.  The  defendant  admits  the 
receipt  of  goods  at  Charlotte,  N.  C,  to  be 
shipped  to  him  at  Newborn.  It  does  not  ad- 
mit the  quantity  or  value. 

The  questions  presented  by  the  testimony 
are:  What  was  the  contract  between  plain- 
tiff and  defendant?  What  duty  was  assum- 
ed by  defendant,  and  upon  whom  does  the 
burden  of  proof  rest  to  show  the  breach 
thereof?  The  motion  for  nonsuit  admit* 
that  the  goods  were  delivered  to  and  re- 
ceived by  the  defendant  company  at  Char- 
lotte on  February  16,  1904,  for  shipment  to 
Newborn;  that  they  were  delivered  to  plain- 
tiff by  the  Atlantic  Coast  Line  Railroad  at 
Newbern  on  March  8, 1904,  in  a  damaged  con- 
dition; that  Wilmington  Is  the  terminus  of 
defendant  road,  and  that  the  Atlantic  Coast 
Line  Railroad  is  the  connecting  line  from 
Wilmington  to  Newborn;  that  the  goods 
could  have  arrived  from  Charlotte  to  New- 
born in  three  days  if  shipped.  No  bill  of 
lading  or  other  writing  was  introduced  by 
either  party.  We  are  called  upon  to  decide 
the  questions  presented  by  invoking  the  prin- 
ciples of  the  common  law  respecting  the  rela- 
tive rights  and  duties  of  the  parties.  If  we 
were  permitted  to  be  guided  by  the  law  as 
declared  in  Muschamp  v.  Railway  Co.,  8 
Mees.  &  W.  421,  we  should  find  no  difficulty 
in  holding  that  upon  the  facts  testified  to  by 
the  plaintiff  the  defendant  contracted  to  car- 
ry the  goods  from  Charlotte  to  Newbern, 
and  was  liable  for  any  unreasonable  delay  in 
doing  so,  and  any  damage  to  the  goods, 
whether  such  delay  or  damage  occurred  while 
in  its  possession  or  in  the  possession  of  the 
Atlantic  Coast  Line  Railroad  Company.  This 
is  the  settled  English  rule,  and  has  been 
adopted  by  many  courts  in  this  country.  It 
must  be  conceded,  however,  that  a  majority 
of  the  American  courts,  including  the  Su- 
preme Court  of  the  United  States,  have  not 
followed  Muschamp's  Case.  Hutchinson  on 
Carriers,  S  149;  6  Cyc.  479.  The  doctrine 
known  as  the  "American  rule"  is  thus  stat- 
ed: "In  the  absence  of  any  other  contract 
than  such  as  is  generally  to  be  implied  from 
the  acceptance  of  the  goods  for  carriage,  the 
obligation  of  the  carrier  extends  only  to  the 
transportation  to  the  end  of  its  route,  and 
a  delivery  then  to  the  next  succeeding  car- 
rier to  further  or  complete  the  transportion. 
In  order  to  be  bound  further,  there  must  be 
a  positive  agreement,  either  express  or  im- 
plied, extending  the  liability."  Hutchinson 
on  Carriers,  S  149.  Among  the  cases  cited 
to  sustain  the  text  are  Phillips  v.  Railroad, 
78  N.  C.  294;  Knott  ▼.  Railroad,  98  N.  C. 
73,  3  S.  B.  735,  2  Am.  St  Rep.  321.     The 
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question  has  received  tbe  most  carefal  con- 
Bideration  by  many  of  the  ablest  courts  In 
this  country.  The  cases  discussing  and  hold- 
ing the  several  views  will  be  found  collect- 
ed In  Hutchinson  on  Carriers,  note  to  sec- 
tions 148^  149;  also  In  6  Oyc  479,  480.  Phil- 
lips T.  Railroad,  supra,  has  been  frequently 
dted  with  approval  by  this  court;  and, 
while  several  of  the  cases  may  be  distin- 
guished from  the  one  before  us,  we  are  not 
disposed  to  disturb  the  conclusion  reached 
in  that  case.  Phifer  v.  Railroad,  89  N.  O. 
311,  45  Am.  Rep.  687;  Weinberg  v.  Railroad, 
91  N.  G.  83. 

Smith,  0.  J.,  lays  down  the  proposition 
which  he  regards  as  established  in  respect  to 
the  liability  of  carriers  for  goods  shipped  be- 
yond their  lines.  He  concludes  as  follows: 
''Where  no  association  exists,  and  no  spe- 
cial contract  is  made,  and  goods  are  deliv- 
ered to  a  road  for  transportation  over  it 
though  marked  to  a  place  beyond  its  ter- 
minus, the  carrier  discharges  its  duty  by 
safely  conveying  over  its  own  road,  and  then 
delivering  to  the  next  connecting  road  in  the 
direct  and  usual  line  of  common  carriers 
towards  the  point  of  ultimate  destination." 
Phillips  V.  Railroad  Ck>.,  supra;  Lindley  v. 
Raihroad,  88  N.  0.  547.  Accepting  this  as  the 
correct  construction  of  the  contract,  the  de- 
fendant road  assumes  the  duty  of  safely 
carrying,  within  a  reasonable  time,  the  plain- 
tUTs  goods  to  the  end  of  its  line,  and  deliver- 
ing them  in  like  condition  to  the  connecting 
carrier.  PlaintifT  contends  that,  having 
shown  the  delivery  of  the  goods  in  good  con- 
dition, the  delay  in  the  shipment,  and  the 
damaged  condition  in  which  they  were  deliv- 
ered to  him  at  Newbem,  he  established  a 
prima  fade  case,  and  casts  upon  defendant 
the  duty  of  showing  that  such  delay  and 
damage  did  not  occur  while  the  goods  were 
in  its  possession.  It  must  be  conceded  that 
the  question  thus  presented  is  not  free  from 
difficulty.  The  defendant  insists  that,  the 
plaintifl  having  alleged  a  breach  of  duty,  it 
Is  incumbent  on  him  to  establish  it;  and 
that,  the  goods  having  been  received  by  It 
In  good  condition,  there  Is  a  presumption 
that  such  condition  continued,  and  that  it 
discharged  its  duty,  which  prevails  until  re- 
butted by  testimony  on  the  part  of  the  plain- 
tiff. The  plaintifl  Invoked  the  well-estab- 
Ushed  principle  that  a  party  is  not  bound  to 
prove  a  negative,  nor  a  fact  peculiarlj  with- 
in the  knowledge  of  the  opposite  party.  The 
rule  Is  thus  stated  In  1  Elliott  on  Evidence, 
141:  ''As  a  rule,  it  Is  only  where  the  fact 
negatived  is  iieculiarly  within  the  knowledge 
of  the  adversary  that  the  burden  Is  In  any 
sense  shifted  to  the  latter;  and  even  then  it 
Is  the  burden  of  going  forward,  rather  than 
the  burden  of  ultimately  establishing  the 
case.  The  fact  that  the  party  having  pe- 
culiar knowledge  of  the  matter  fails  to  bring 
It  forward,  may  raise  a  presumption  or  jus- 
tify an  Inference  In  favor  of  his  adversary's 
elalm,  and  thus  to  shift  the  burden  of  pro- 


ceeding in  order  to  win;  but  the  burden  of 
establishing  the  issue  is  not  shifted,  nor  is  it 
ordinarily  determined  in  the  first  instance  by 
the  mere  fact  that  a  negative  is  involved,  or 
that  some  fact  Is  peculiarly  within  the  knowl- 
edge of  the  adverse  party.'*  The  principle  is 
stated  by  Mr.  Justice  Brown  in  U.  S.  v.  Den- 
ver R.  Co.,  191  U.  S.  84,  24  Sup.  Gt  83,  48  L. 
Ed.  106,  thus:  ''When  a  negative  1b  averred 
in  the  pleading,  or  the  plaintiff's  case  depends 
on  the  establishment  of  a  negative,  and  the 
means  of  proving  the  fact  are  equally  within 
the  control  of  each  party,  then  the  burden 
of  proof  is  upon  the  party  averring  the  neg- 
ative; but  when  the  opposite  party  must, 
from  the  nature  of  the  case,  himself  be  In 
possession  of  full  and  plenary  proof  to  dis- 
prove the  negative  averment,  and  the  other 
party  is  not  in  possession  of  such  proof,  then 
it  is  manifestly  just  and  reasonable  that  the 
party  who  is  In  possession  of  the  proof 
should  be  required  to  adduce  It;  but  upon 
his  failure  to  do  so  we  must  presume  it  did 
not  exist,  which  of  itself  establishes  a  nega- 
tive.'* He  further  says:  *'This  burden, 
however,  which  was  simply  to  meet  the 
prima  fade  case  of  the  government,  must  not 
be  confounded  with  the  preponderance  of  evl* 
deuce,  the  establishment  of  which  usually 
rests  upon  the  plaintiff."  The  exact  question 
was  considered  by  the  Supreme  Gonrt  of  Ver- 
mont in  Brltnall  v.  Railroad,  32  Vt  605 ;  Po- 
land, J.,  saying:  **The  argument  is  that 
showing  the  box  did  not  arrive  at  Boston, 
the  end  of  the  route,  but  was  lost,  does  not 
prove  or  tend  to  prove  the  defendants  did  not 
deliver  it  to  the  next  carrier,  because  it 
might  have  been  lost  between  Oastleton  and 
Boston.  It  must  be  admitted  that  it  is  very 
Incondusive  proof  of  the  fact,  but  still  we 
think  it  has  some  tendency  to  establish  it 
The  box  Is  proved  to  be  in  the  hands  of  the 
defendants.  There  Is  no  evidence  that  any- 
body else  ever  had  it,  or  that  it  was  ever  In 
the  possession  of  any  other  carrier  In  the 
lln&  The  usual  and  ordinary  course  of 
things — ^what  is  always  expected,  and  what 
generally  proves  true — Ib  that  goods  forward- 
ed upon  such  a  line  arrive  at  their  destina- 
tion, and  therefore  the  fact  that  goods  do  not 
arrive  at  one  end  of  the  line  Is  some  evidence 
th^  were  not  sent  fron:  the  other.  •  •  • 
But  we  place  It  upon  the  ground  mainly  that 
this  was  really  all  the  proof  the  nature  of 
the  case  permitted  to  the  plaintiff,  and  that 
proof  of  a  delivery  by  the  defendants  to  the 
next  road  was  a  matter  that  was  peculiarly 
within  the  power  of  the  defendants,  and  not 
at  all  In  the  power  of  the  plaintiff,  unless  the 
defendants  and  the  connecting  roads  pre- 
served evidence  of  the  transfers  of  all  freight 
from  one  road  to  another."  "And  on  proof 
that  any  carrier  on  the  route  recdved  th^ 
goods  lu  good  condition  the  burden  of  prooi 
rests  upon  such  carrier  to  show  delivery  Is 
the  same  condition  to  the  next  carrier,  or  to 
the  consignee,  It  being  peculiarly  and  almost 
solely  within  its  power  to  make  such  proat* 
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8  Wood  on  Railroads,  1926 ;  Railroad  Co.  ▼• 
Tupelo  Co.,  67  Miss.  35,  7  South.  270,  19  Am. 
St  Rep.  262;  Railroad  v.  Emrleli,  24  IlL 
App.  245.  In  Britnairs  Case,  the  goods  hav- 
ing been  lost,  the  question  arose  upon  which 
of  the  several  connecting  roads  the  loss  oo» 
curred.  We  can  see  no  reason  why  the  same 
rule  adopted  In  that  case  should  not  apply 
where  the  delivery  is  delayed  or  the  goods 
damaged.  The  reason  of  the  law  is  the  same 
in  both  cases,  the  knowledge  or  information 
in  respect  to  the  time  and  place  of  loss,  in- 
jury, or  delay,  being  peculiarly  within  the 
knowledge  of  the  defendant  1  Oreenleaf, 
Bv.  S  79.  This  court  has  applied  the  princi- 
ple in  prosecutions  for  sale  of  liquor  without 
license  (State  v.  Morrison,  14  N.  C.  299; 
State  T.  Emery,  98  N.  C.  768,  8  S.  E.  810); 
to  indictments  for  entering  upon  land  with- 
out a  license  (State  v.  Glenn,  118  N.  O.  1194, 
28  S.  B.  1004).  The  principle  is  also  illus- 
trated in  Ellis  ▼.  Raihroad,  24  N.  C.  138. 
This  was  an  action  for  damages  sustained  by 
burning  the  plaintiff's  fence.  It  was  shown 
that  the  fence  was  burned  by  the  defendant's 
engine.  It  introduced  no  evidence  to  show 
what  care  was  used  to  prevent  the  injury, 
and  Gaston,  J.,  for  the  court  beld  that  the 
prima  fade  case  of  negligence  entitled  the 
plaintiff  to  recover,  unless  rebutted  by  evi- 
dence of  the  exercise  of  care.  Aycock  v. 
Railroad,  89  N.  C.  321.  In  Lindley  ▼.  RaU- 
road,  supra.  Smith,  C.  J.,  said:  "The  obli- 
gation resting  on  each  attaches  as  the  goods 
pass  Into  its  custody,  and  ceases  only  when 
safely  carried  and  delivered  to  its  successor." 
This  case  comes  clearly  within  the  rule  which 
throws  upon  the  defendant  the  burden  of 
showing,  or  at  least  introducing  evidence  tend- 
ing to  show,  that  It  has  discharged  Its  duty« 
The  goods  are  placed  In  the  defendant's  care 
and  control,  put  Into  Its  car,  carried  over  Its 
road,  and  delivered  to  Its  agent  at  Wilming- 
ton. The  plaintiff  could  not  accompany  them 
on  the  route,  nor  is  it  possible  for  him  to 
show,  save  by  the  agents  and  the  books  of  the 
defendant  the  time  of  delivery,  or  their  con- 
dition when  delivered,  to  the  Atlantic  Coast 
Line.  It  is  said  that  he  should  seek  for  his 
evidence  from  the  latter  road.  The  same 
dlfQculty  confronts  him.  He  would  find  it  a 
difficult  undertaking  to  show  the  fact  He 
would  not  know  which  of  Its  agents  to  sum- 
mon, or  what  papers,  books,  or  records  they 
should  bring.  On  the  contrary,  it  is  not  un- 
reasonable to  assume  that  when  the  goods 
were  delivered  to  the  Coast  Line  the  defend- 
ant took  a  receipt  for  them,  showing  date 
and  condition  of  the  goods,  and  that  this  is  In 
its  possession.  We  can  see  no  reason  why 
It  should  not  be  required  to  repel  the  prima 
facie  case,  as  was  the  trespasser  or  retailer 
wh!>  relies  upon  a  license.  In  Burwell  v. 
Railroad,  94  N.  C  461,  Merrimon,  J.,  says: 
**The  receipt  and  manifest  were  evidence  go- 
ing to  prove  a  prima  fade  liability  against  it 
(the  defendant),  but  were  not  conclusiva** 
In  Mitchell  y.  Railroad,  124  N.  C.  236,  32  S. 


B.  671,  44  L.  R.  A  615,  the  prlndple  is  ap- 
plied in  an  able  and  exhaustive  opinion  by 
Mr.  Justice  Douglas.  It  is  true  that  he  was 
discussing  the  question  in  respect  to  the  bur- 
den of  proof  as  applied  to  the  last  carrier, 
but  we  can  see  no  reason  why  the  same  rule 
does  not  apply  when  the  first  or  contracting 
carrier  is  sued.  In  both  cases  the  plaintiff's 
cause  of  action  is  based  upon  the  assumption 
of  a  duty  and  the  breach  thereof.  The  same 
reason  which  requires  the  last  carrier  to 
show  performance  of  the  duty  applies  with 
equal  force  to  the  first — ^that  the  sources  or 
means  of  proving  the  exculpating  facts  are 
peculiarly  within  its  knowledge,  and  not 
otherwise  open  to  the  plaintiff.  It  would  be 
a  difficult  if  not  a  vain,  undertaking  on  the 
part  of  the  plaintiff  to  locate  the  time  and 
place  at  which  his  goods  were  injured,  or 
their  delay  of  14  days  occurred.  Every  rea- 
son which  justifies  the  rule  as  to  the  first 
carrier  applies  with  equal  force  to  the  other. 
It  assumed  the  duty  of  safely,  and  within  a 
reasonable  time,  conveying  the  goods  to  Wil- 
mington, and  delivering  them  to  the  Coast 
Line.  For  some,  reason,  and  by  some  one's 
default  unknown  to  the  plaintiff,  the  goods 
were  delayed  many  days,  while  he,  with  his 
family  of  wife  and  children,  were  at  New- 
bem  without  furniture  or  clothing.  The 
time,  place,  and  cause  of  delay  are  known  to 
the  defendant,  or  at  least  if  not  occurring 
while  in  its  control,  the  proof  thereof  Is  in 
its  possession.  It  cannot  be  that  it  may  ad- 
mit the  facts  testified  to  by  the  plaintiff  and 
withhold  the  facts  in  its  own  possession.  To 
permit  this  the  law  would  "keep  the  promise 
to  the  ear  and  break  it  to  the  heart"  ,If 
we  felt  ourselves  Impelled  to  sustain  the  de- 
fendant's contention  in  this  respect  we 
should  not  hesitate  to  return  to  the  doctrine 
of  the  English  courts,  and  slmpll^  the  mat- 
ter by  holding — ^as  we  think  there  would  be 
good  reason  for  doing — that  the  contract  in 
the  absence  of  any  stipulation  to  the  con- 
trary, was  one  of  carriage  for  the  entire 
route.  When  this  court  adopted  the  view 
maintained  by  the  defendant  in  Phillips' 
Case,  supra,  which  permitted  the  first  car- 
rier to  deliver  the  goods  to  the  connecting 
carrier,  and  relieve  itself  of  further  liabil- 
ity, we  feel  quite  sure  that  it  did  not  con- 
template that  the  first  or  contracting  road, 
as  in  this  case,  receiving  the  entire  cost  of 
transportation,  could  compel  the  shipper  to 
cast  about  In  the  dark,  seeking  for  some  one 
to  sue,  when  his  goods  were  unreasonably 
delayed,  and  delivered  In  a  damaged  condi- 
tion. Chapter  46,  p.  95,  Laws  1897,  has  no 
application  to  this  case.  In  the  absence  of 
any  bUl  of  lading  limiting  liability,  the  de- 
fendant was  an  insurer  of  the  goods,  and 
hence  liable  for  the  damage,  if  it  occurred 
on  its  line.  We  fail  to  see  that  the  act  works 
any  change  in  the  law.  It  is  uniformly  held 
by  the  courts  that  when  it  is  shown  that 
goods  delivered  for  shipment  are  shown  to 
have  been  injured  while  in  the  possession  of 
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the  defendant  carrier,  the  law  raises  a  pre- 
aomptlon  that  such  Injury  was  cansed  by  the 
Degllgence  of  the  defendant  The  question 
here  Is  as  to  the  mode  of  proof  that  the  goods 
were  delayed  or  Injured  while  In  the  defend- 
ant's possession.  His  honor  should  have 
permitted  the  defendant  to  show,  If  he  could, 
tile  damage,  etc. ;  and  In  the  absence  of  any 
testimony  by  defendant  he  should  have  In- 
structed the  Jury' that  they  would  be  Justified 
In  finding  that  such  delay  and  Injury  oc- 
curred while  the  goods  were  In  the  defend- 
ant's possession. 

We  forbear  to  discuss  the  exceptions  to  the 
exclusion  of  other  testimony.  We  simply 
hold  that  there  was  error  In  excluding  the 
proposed  testimony  In  regard  to  the  condition 
of  the  goods  when  dellyered  to  the  defendant 
at  Charlotte  and  when  delivered  to  the  plain- 
tiff at  Newbem,  and  In  directing  Judgment  of 
nonsuit. 

Brror. 

(70  S.  C.  42<) 

GARNER  T.  GARNER  et  aL 

(fiupreme  Court  of  South  Carolina.     Feb.  11, 

1905.) 

NOTB— INUOBSID   OBBniTS— CONSTBUCTION. 

An  Indorsement  on  a  note  dated  January 
10,  1896,  for  $020 :  "Rec'd  on  the  within  f onr 
hundred  and  seventy-eight  and  s*/ioo  dollars. 
$149.41,  let  Nov.,  '96 ;  $^88,  16th  Nov.,  '96" 
— held  not  evidence  of  three  separate  payments, 
which  would  overpay  the  note,  but  an  aggre- 
gate payment  of  $378.29. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;  Townsend,  Judge. 

Action  by  Medora  Garner,  executrix  of 
J.  T.  Gamer,  against  M.  L.  Gamer  and  oth- 
ers. Judgment  for  plaintiff,  and  certain  de- 
fendants appeal.    Affirmed. 

V.  B.  DePass  and  Hydrlck  &  Sawyer,  for 
appellants.  J.  Clough  Wallace,  for  respond- 
ent 

WOODS,  J.  This  action  was  brought  by 
Hedora  Gamer,  as  executrix  of  the  will  of 
J.  T.  Gamer,  against  the  heirs  at  law  of 
J.  IL  Gkimer  and  B.  H.  Gamer,  the  admin- 
istrator of  his  estate,  to  foreclose  certain 
mortgages  held  by  J.  T.  Gamer  as  security 
for  debts  owing  to  him  by  J.  B.  Gamer. 
Senior  incumbrancers  and  others  Interested 
In  the  lands  were  made  parties  to  the  suit 
The  administrator  and  heirs  at  law  of  J.  B. 
Gamer  appeal  from  the  decree  of  foreclosure 
on  the  ground  that  the  circuit  court  erred 
In  not  allowing  several  disputed  payments 
alleged  to  have  been  made  by  J.  B.  Gamer 
In  his  lifetime. 

The  .first  question  is  as  to  the  true  meaning 
and  effect  of  the  following  Indorsement  on 
a  note  dated  January  10,  1896,  for  $620: 
"Rec'd  on  the  within  four  hundred  and 
seventy-eight  and  'Vioo  dollars.  $149.41, 
1st  Nov.,  "96;  $228.88,  16th  Nov.,  '96."  The 
appellants  claim  this  writing  should  be  re- 
garded as  evidence  of  three  separate  pay- 


ments, amounting  to  $857.58,  which  would 
overpay  the  note  by  $237.58.  It  is  true,  the 
evidence  discloses  very  careless  dealings  be- 
tween the  parties,  and  that,  too,  as  to  some- 
what complicated  business  matters;  but 
there  is  a  very  strong  presumption  against 
such  a  large  overpayment  by  a  debtor  who 
seems  to  have  found  It  necessary  to  seek 
frequent  financial  assistance.  Again,  it  will 
be  observed  that  there  is  no  date  to  the  wrlt^ 
ten  portion  of  the  receipt;  the  dates  being 
given  opposite  the  figures  below.  It  seems 
quite  clear,  from  the  form  of  the  writing  it- 
self, that  the  whole  indorsement  was  In- 
tended as  one  receipt,  embracing  two  items — 
$149.41,  November  1,  1898,  and  $228.88,  No- 
vember 15,  1896.  These  two  amounts  ag- 
gregate $378.29,  instead  of  $478.29,  as  writ- 
ten by  the  creditor.  The  general  mie  is 
that  an  amount  written  out  is  to  control, 
rather  than  one  expressed  by  numerals,  when 
they  are  meant  to  be  the  same.  But  in  this 
instance,  as  we  have  seen,  there  was  no  re- 
ceipt by  the  creditor  of  any  separate  sum  of 
$478.29,  but  an  indorsement  to  the  effect  that 
he  had  received  on  November  1st  $149.41, 
and  on  November  15th  $228.88,  which  he 
wrote  as  amounting  to  $478.29,  instead  of 
the  correct  sum,  $378.29.  The  two  payments 
made  amounted  to  only  $878.29,  and  the 
debtor  should  not  have  any  benefit  from  a 
mere  error  In  addition. 

The  next  question  Is  whether  certain  re- 
ceipts produced  by  the  debtor  cover  the  same 
items  as  the  above  Indorsements,  or  are  to 
be  taken  as  evidence  of  separate  payments 
on  the  $620  note.  Two  of  these  receipts 
were  dated  November  13, 1896— one  for  $7.70, 
and  the  other  for  $141.60,  making  together 
$149.30,  an  amount  only  11  cents  less  than 
the  indorsed  credit  of  $149.41,  Indorsed  as 
of  November  1,  1896.  Another  receipt  was 
for  $225.18,  dated  November  18^  1896;  be- 
ing $8.70  less  than  the  credit  of  $228.88,  in- 
dorsed as  of  November  15,  1896.  We  agree 
with  the  circuit  judge  that  these  receipts 
and  the  credits  indorsed  evidenced  the  same, 
and  not  different,  payments.  It  is  manifest 
that  the  indorsements  on  the  note  were  not 
entered  at  the  time  the  payments  they  in- 
dicated were  made,  because  there  were  two 
items  of  different  dateaembraced  in  one  entry. 
There  is*  no  evidence  that  the  creditor  kept 
any  books,  or  even  mepioranda,  and  it  is 
therefore  extremely  probable  he  intended  the 
indorsements  to  express  all  payments  made 
in  the  past;  depending  on  memory  as  to 
date  and  amounts.  In  such  circumstances, 
the  closeness  in  date  and  amount  furnish 
very  strong  proof  that  the  receipts  evidence 
the  same  payments  as  the  indorsements,  es- 
pecially when  it  is  considered  that,  if  all  aro 
allowed,  the  note  would  have  been  overpaid 
by  about  $800,  and  still  left  in  the  hands  of  the 
creditor.  When  to  this  is  added  the  fact  that 
no  receipt  was  produced  by  the  debtor  for 
either  of  the  credits  indorsed  on  the  note,  al- 
though he  was  in  the  habit  of  taking  and 
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preserving  receipts  for  his  payments,  the 
preponderance  of  the  evidence  is  very  strong 
that  the  receipts  refer  to  the  same  payments 
as  the  indorsements.  All  the  exceptions  to 
the  decree  of  the  circuit  court  depend  on  ap- 
pellants* position  as  to  these  credits,  and 
they  are  therefore  overruled. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(70  S.  C.  418) 

ARIAL  V.  WESTERN  UNION  TELEGRAPH 

CO. 

(Supreme  Court  of   South  Carolina.     Feb.  7, 

1905.) 

rELEGBAPH    COMFANIES—FAILUBE    TO    DELIVBB 

TELEQBAM— DAMAGES— MENTAL  ANGUISH 

—NEGLIGENCE— NONSUIT. 

1.  A  telegraph  company,  under  Rev.  Civ.  Code 
1002,  S  2223,  providing  that  telegraph  companies 
shall  be  liable  for  mental  anguish  or  suffering, 
even  In  the  absence  of  bodily  injurv,  for  negll- 
geut  failure  to  deliver  a  message,  is  not  liable 
to  damages  for  mental  anguish  for  failure  to  de- 
liver an  answer  to  a  telegram,  whereby  plaintiff 
was  left  in  doubt  as  to  the  coming  of  the  sender 
and  caused  to  leave  bedside  of  dying  father  to 
meet  incoming  trains,  such  anguish  not  being 
the  direct  consequence  of  its  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Telegraphs  and  Telephones,  SS  64^ 
69,  70.1 

2.  Failure  to  deliver  a  telegram  within  a  rea 
sonable  time  raises  a  presumption  of  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46» 
Cent.  Dig.  Telegraphs  and  Telephones,  S  61.] 

3.  In  an  action  under  Rev.  Civ.  Code  1902, 
6  2223,  to  recover  for  mental  anguish  for  failure 
to  deliver  a  telegram,  it  is  error  to  direct  a  non- 
suit where  plaintiff  fails  to  show  facts  entitling 
him  to  punitive  damages,  as  defendant  might 
have  been  found  liable  for  other  damages. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;   Purdy»  Judge. 

Action  by  W.  O.  Arlal  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Geo.  H.  Fearons  and  Evans  &  Finley,  for 
appellant    Blythe  &  Blytbe,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  in  consequence  of  defendant's  failure 
to  deliver  certain  telegrams.  The  allegations 
of  the  complaint  material  to  the  questions 
presented  by  the  exceptions  are  as  follows: 

"(2)  That  on  the  13th  day  of  January, 
1903,  the  plaintiff  sent  through  the  defend- 
ant at  Piedmont  S.  C,  several  messages  to 
various  parties,  signed  by  himself;  among 
them  being  two  messages,  one  addressed  to 
Rev.  W.  H.  Arlal,  at  Rock  Hill,  8.  C,  and  the 
other  addressed  to  Rev.  J.  W.  Arial,  at  Mc- 
Coll,  8.  C,  informing  them  that  plaintUTs  fa- 
ther was  Tery  HI,  and  requesting  them  to 
come  at  once  to  his  bedside.  The  addressees 
of  both  of  said  telegrams  were  brothers  of 
plaintiffs  father.  Both  of  said  telegrams 
were  promptly  delivered  by  the  defendant  to 
the  parties  addressed. 


"(3)  That  on  the  13th  day  of  January, 
1903,  the  said  Rev.  W.  H.  Arial  delivered  to 
the  defendant  at  its  office  at  Rock  Hill,  S.  C, 
the  following  message,  addressed  to  plaintiff, 
at  Piedmont  S.  C,  signed  by  himself:  *How 
is  your  father?  Must  I  come?  Can't  come 
until  to-morrow.*  That  on  the  said  13th  day 
of  January,  1903,  Rev.  J.  W.  Arial  delivered 
to  the  defendant  at  its  office  at  McColl,  S. 
C,  the  following  message,  addressed  to  plain- 
tiff at  Piedmont  S.  C,  signed  by  himself: 
*So  sorry  can't  come.  Will  write.'  Both  of 
said  messages  were  in  response  to  the  tele- 
grams sent  by  plaintiff,  as  alleged  in  para- 
graph 2  of  the  complaint. 

"(4)  That  the  defendant  was  fully  apprised 
of  the  importance  of  the  said  messages,  and 
the  annoyance,  anxiety,  and  mental  anguish 
that  would  result  to  the  plaintiff  if  said  mes- 
sages were  not  promptly  delivered,  received 
the  same  with  knowledge  of  their  import- 
ance, and  promised  promptly  to  transmit  by 
telegraph  and  promptly  deliver  the  same  to 
the  said  W.  O.  Arial,  at  his  residence  in 
Piedmont  S.  C;  and  the  said  Rev.  W.  H. 
Arial  and  the  said  Rev.  J.  W.  Arlal,  in  con- 
sideration thereof,  on  said  date,  the  former 
at  Rock  Hill,  8.  C,  and  the  latter  at  McColl, 
S.  C,  each  paid  in  advance  to  the  defendant 
its  regular  charges  on  the  telegram  sent  by 
him. 

*'(5)  That  although  the  said  W.  O.  Arial 
was  at  his  residence,  within  the  corporate 
limits  of  the  said  town  of  Piedmont  and 
within  the  delivery  limits  of  the  defendant  in 
said  town,  and  within  one-fourth  of  a  mile 
from  the  office  of  the  defendant  during  the 
whole  of  the  said  13th  and  14th  of  January, 
except  at  such  times  as  he  was  at  the  depot 
in  which  defendant's  office  was  located,  and 
although  said  defendant  could  have  easily  de- 
livered said  telegrams  to  plaintiff,  the  said 
defendant  negligently,  recklessly,  willfully, 
and  with  wanton  disregard  of  the  rights  of 
the  plaintiff  failed  In  its  duty  to  deliver  said 
telegrams  to  plaintiff,  and  neither  of  said 
telegrams  have  ever  yet  been  delivered  to 
him;  that  in  the  meantime,  to  wit  on  the 
14th  day  of  January,  1903,  in  the  afternoon 
of  said  day,  plaintiff's  father  died. 

"<6)  That  by  reason  of  the  negligent  r^k* 
less,  willful,  and  wanton  failure  of  the  de- 
fendant to  deliver  said  messages  to  plaintiff 
as  aforesaid,  plaintiff  was  left  In  uncertain- 
ty as  to  whether  his  uncles,  or  either  of 
them,  were  coming,  was  compelled  to  leave 
the  bedside  of  his  dying  father  and  meet  all 
incoming  trains,  and  was  actually  at  the 
depot  when  his  father  died;  that  by  reason 
of  each  and  all  of  the  foregoing  facts  plain- 
tiff was  subjected  to  and  suffered  great  men- 
tal worry,  anxiety,  humiliation,  and  anguish 
— all  to  his  damage  In  the  sum  of  $1,000." 

The  defendant  made  a  motion  to  strike 
out  certain  allegations  of  the  complaint  The 
motion  was  granted  as  to  some,  but  refused 
as  to  others.  The  jury  rendered  a  verdict  In 
favor  of  the  plaintiff  for  $50a 


S.O.) 


ARIAL  ▼.  WESTERN  UNION  TELEGRAPH  CO. 


The  first  and  second  assignments  of  error 
are  as  follows: 

"(1)  In  that  the  clrcnlt  Judge  erred  In  re- 
fusing to  strike  out  the  allegation  In  para- 
graph 6  of  the  complaint  that  the  'plaintiff 
was  left  in  uncertainty  as  to  whether  his 
uncles,  or  either  of  them»  were  coming*;  the 
error  being  that  the  same  is  irrelevant,  and 
does  not  state  any  element  of  damage  con- 
templated by  the  statute,  the  same  being  re- 
mote, speculative^  and  not  the  proximate  re- 
sult of  any  act  of  defendant. 

"(2)  In  that  the  circuit  judge  erred  in  re- 
fusing to  strike  out  the  allegation  in  para- 
graph 6  of  the  complaint  that  the  plaintiff 
was  compelled  to  leave  the  bedside  of  his 
dying  father,  and  meet  all  incoming  trains, 
and  was  actually  at  the  depot  when  his  fa- 
ther died*;  the  error  being  that  the  same  is 
irrelevant,  the  act  related  being  a  voluntary 
one  on  the  part  of  plaintiff,  for  which  the 
defendant  could  not  be  responsible,  the  plain- 
tiff being  a  human  being  of  mature  years 
and  a  free  agent,  the  facts  alleged  do  not 
constitute  an  element  of  damage  contem- 
plated by  the  statute,  the  same  being  fanci- 
ful, remote,  and  not  a  proximate  result  of 
any  act  of  the  defendant  complained  of/* 

Section  2223  of  the  Code  of  Laws  of  1002, 
In  regard  to  mental  anguish,  is  as  follows: 
"All  telegraph  companies  doing  business  in 
this  state,  shall  be  liable  in  damages  for 
mental  anguish  or  suffering,  even  in  the  ab- 
sence of  bodily  injury,  for  negligence  in  re- 
ceiving, transmitting  or  delivering  messages. 
Nothing  contained  in  this  section  shall 
abridge  the  rights  or  remedies  now  provided 
by  law  against  telegraph  companies,  and  the 
rights  and  remedies  provided  for  by  this  sec- 
tion shall  be  in  addition  to  those  now  exist- 
ing. In  all  actions  und^  this  section  the  ju- 
ry may  award  such  damages  as  they  con- 
clude resulted  from  negligence  of  said  tele- 
graph companies."  The  statute  was  not  In- 
tended to  make  the  company  liable  in  all 
cases  for  mental  anguish  and  sufifering,  where 
there  was  negligence  In  receiving,  transmit- 
ting, or  delivering  messages.  In  order  to 
render  the  company  liable  in  damages  for 
mental  anguish,  the  suffering  must  have  been 
the  direct,  natural,  and  proximate  result  of 
its  negligence  in  receiving,  transmitting,  or 
dellTerlng  the  message.  The  message  must 
show  upon  its  face,  or  the  company  must 
have  knowledge  of  such  facts  as  will  enable 
it  to  foresee,  that  the  failure  to  perform  its 
duty  may  reasonably  be  expected  to  result  in 
mental  suffering.  The  company  is  not  liable 
in  damages  for  mental  anguish  when  it  was 
merely  incidental  to  the  failure  to  perform' 
its  duty,  as  in  such  cases  the  suffering  could 
not  be  reasonably  anticipated,  and  was  not 
a  result  which,  it  could  be  said,  the  parties 
had  in  contemplation  in  entering  into  the 
oontraet  The  main  object  of  the  messages 
which  the  plaintiff  sent  to  his  uncles  was  to 
inform  them  of  his  father's  extreme  illness, 
bi  order  that  they  might  come  at  once  to 


his  bedside.  The  information  was  intended 
for  their  benefit,  and  there  was  not  even  a  re- 
quest for  an  answer  to  those  telegrams.  The 
messages  which  the  uncles  sent  to  the  plain- 
tiff were  merely  intended  to  let  him  know 
their  determination  as  to  coming.  The  un- 
certainty under  which  the  plaintiff  labored 
as  to  their  coming  was  a  mere  Incident  in 
connection  with  the  messages,  and  the  fact 
that  he  met  all  incoming  trains  was  not  a 
result  reasonably  to  be  expected  from  the 
failure  of  the  defendant  to  deliver  the  tele- 
grams sent  by  his  uncles,  especially  as  there 
was  no  intention  in  the  messages  sent  to 
them  that  he  would  take  such  action.  His 
honor  the  circuit  judge  therefore  erred  in  re- 
fusing to  strike  out  the  said  allegations  from 
the  complaint,  and  these  exceptions  must  be 
sustained. 

The  third  assignment  of  error  is  as  fol- 
lows: *'(8)  In  that  the  circuit  judge  erred 
in  refusing  the  motion  of  defendant's  attor- 
neys for  nonsuit  for  the  reasons  urged,  to 
wit:  (a)  The  testimony  does  not  tend  to  es- 
tablish the  cause  of  action  alleged  in  the  com- 
plaint (b)  The  testimony  shows  that  the 
only  mental  perturbation  experienced  by  the 
plaintiff  as  to  the  result  of  the  failure  to  de- 
liver the  telegram  was  doubt  and  uncertainty 
as  to  the  coming  of  the  uncles,  which  super- 
vened after  his  father's  death.  Such  doubt 
and  uncertainty  furnish  no  basis  for  the  re- 
covery of  damages,  (c)  There  is  no  evidence 
of  any  actual  damages  sustained  by  plain- 
tiff. There  can  therefore  be  no  recovery  of 
punitive  damages.  Watts  v.  Ry.,  60  S.  0. 
72,  38  S.  E.  240.  (d)  There  is  no  evidence 
tending  to  show  such  conduct  on  the  defend- 
ant's part  as  will  justify  the  infliction  of 
pimitive  damages.*' 

We  will  flirst  consider  subdivision  ''a.** 
The  statute  in  regard  to  mental  anguish, 
hereinbefore  set  out,  provides  that  the  rem- 
edy for  mental  suffering  shall  be  in  addition 
to  other  existing  remedies.  There  was  testi- 
mony tending  to  show  that  the  telegrams 
were  not  delivered  within  a  reasonable  time. 
If  they  were  not  delivered  within  a  reason- 
able time,  then  there  was  a  presumption  of 
negligence  on  the  part  of  the  comi>any,  and 
the  burden  of  proof  was  cast  upon  it  to  show 
that  the  unreasonable  delay  was  not  due  to 
its  negligence.  Poulnot  v.  TeL  Co.,  69  S.  C. 
545,  48  S.  B.  622. 

Subdivision  "b"  will  next  be  disposed  of. 
Conceding  that  there  was  no  testimony  fmv 
nishlng  basis  for  the  recovery  of  damages 
for  mental  anguish,  the  defendant  was  not 
entitled  to  a  nonsuit,  as  we  have  shown  in 
considering  subdivision  "a." 

We  will  next  consider  subdivision  "c." 
Punitive  damages  are  recoverable  when  there 
has  been  an  intentional  invasion  of  the  plain- 
tiff's rights,  although  the  damages  sustained 
by  him  are  nominal.  If  this  was  not  the 
law,  a  wrongdoer  would  in  many  cases  escape 
pecuniary  punishment  for  his  willful  or  reck- 
less conduct. 
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Lastly*  we  wfll  consider  Bubdlvlslon  ''d." 
Even  If  there  was  no  testimony  tending  to 
show  that  the  plaintiff  was  entitled  to  puni« 
tire  damages.  It  would  have  been  Improper  to 
grant  the  nonsuit,  as  the  jury  might  have 
found  from  the  testimony  that  the  defend- 
ant was  liable  for  other  damages. 

The  fourth  assignment  of  error  is  as  fol- 
lows: "(4)  In  that  the  circuit  judge  erred  in 
refusing  to  grant  a  new  trial,  the  error  being 
that  there  was  a  total  failure  on  the  part  of 
the  plaintiff  to  offer  any  testimony  tending 
to  show  any  damage  whatever  to  plaintiff/' 
This  exception  is  disposed  of  by  what  has 
already  been  said. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  trlaL 

(70  s.  0.  884) 

BTATB  V.  JOHNSON. 

(Supreme  Court  of  South  Carolina.    Feb.  1« 

1G05.) 

ASSAULT    WITH    INTENT    TO    KILL  —  OABBTINO 
OONOEALBD   WEAPONS— INDICTMENT. 

Cr.  Code  1902,  S  182,  provides  that,  on  con- 
viction of  assault  with  intent  to  kill,  where  it 
appears  that  the  assault  was  committed  with 
a  deadly  weapon  concealed  about  the  person, 
defendant  shall,  in  addition  to  the  pnnishment 
for  assault  witii  intent  to  kill,  be  confined  in 
the  penitentiary  for  a  certain  additional  period 
or  fined.  Section  181  provides  that  in  indict- 
ments for  assault  with  intent  to  kill  with  a 
deadly  weapon,  as  specified  in  section  180,  there 
shall  be  a  special  count  for  carrying  the  con- 
cealed weapon,  and  the  jury  must  mid  a  ver- 
dict on  such  special  count.  Held,  that  the  sec- 
tions must  be  read  together,  and  an  indictment 
for  an  assault  with  intent  to  kill  and  for  carry- 
ing such  weapon  must  charge  in  a  special  count 
the  carrying  of  the  weapon  concealed  about  the 
person,  and  the  jury  must  find  a  special  ver- 
dict on  this  count  before  defendant  can  be  sen- 
tenced therefor. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  §S  288,  247-^9.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Greenwood  Counly;  Leroy  F.  You- 
mans.  Special  Judge. 

John  Johnson  was  convicted  of  assault 
with  intent  to  kill,  and  carrying  unlawful 
weapons,  and  appeals.    Reversed. 

Maglll  &  Maglll,  for  appellant  T.  S. 
Sease^  SoL,  for  the  State^ 

JONES,  J.  The  defendant  was  tried  at 
the  August  term,  1904,  court  of  general  ses- 
sions, of  Greenwood  county,  under  an  in- 
dictment charging  him  with  assault  and  bat- 
tery, with  Intent  to  kill,  and  carrying  unlaw- 
ful weapons.  The  jury  found  him  guilty  of 
assault  and  battery,  and  the  circuit  court 
(Hon.  Leroy  F.  Youmans,  presiding)  Imposed 
the  following  sentence:  '*The  defendant  is 
sentenced,  for  an  assault  and  battery,  to  pay 
a  fine  of  one  hundred  ($100)  dollars,  or  be  im- 
prisoned at  bard  labor  for  thirty  (80)  days  on 
the  public  works  of  the  county,  or,  in  the  al- 
ternative^ in  the  State  Penitentiary.    It  hav- 


ing appeared  on  the  trial  that  the  assault 
and  battery  was  committed  with  a  deadly 
weapon  (a  pistol)  concealed  about  the  person 
of  the  defendant,  the  defendant,  in  addition, 
la  sentenced  to  six  months  hard  labor  on  the 
public  works  of  the  county,  or,  In  the  alter- 
native^ in  the  State  Penitentiary.'' 

The  defendant  appeals  upon  exceptions 
which  practically  allege  error  in  Imposing  the 
additional  penalty  for  carrying  a  concealed 
pistol,  upon  the  ground  that  it  was  error  to 
impose  such  sentence  in  the  absence  of  an  in- 
dictment for  such  oftense,  and  conviction 
thereunder,  thus  denying  him  the  right  of 
trial  by  jury.  We  are  of  the  opinion  that  the 
exception  Is  well  taken.  The  circuit  court,  no 
doubt,  was  governed  by  Its  construction  of 
section  132,  Cr.  0>de  1902,  which  provides: 
"If  any  person  be  convicted  of  assault,  as- 
sault and  battery,  assault  or  assault  and  bat- 
tery with  intent  to  kill,  or  of  manslaughter, 
and  It  shall  appear  upon  the  trial  that  the 
assault,  assault  and  battery,  assault  or  as- 
sault and  battery  with  Intent  to  kill,  or  man- 
slaughter, shall  have  been  committed  with  a 
deadly  weapon  of  the  character  specified  in 
section  130,  carried  concealed  upon  the  per- 
son of  the  defendant  so  convicted,  the  pre- 
siding judge  shall  In  addition  to  the  punish- 
ment provided  by  law  for  such  assault,  as- 
sault and  battery,  assault  or  assault  and 
battery  with  Intent  to  kill,  or  manslaughtett 
inflict  further  punishment  upon  the  person 
so  convicted  by  confinement  in  the  peniten- 
tiary for  not  less  than  three  months  nor 
more  than  twelve  months,  with  or  without 
hard  labor,  or  a  fline  of  not  less  than  two 
hundred  ($200)  dollars,  or  both  flue  and  Im- 
prisonment at  the  discretion  of  the  said 
judge."  This  section,  however,  must  not  be 
construed  in  connection  with  the  preceding 
section,  181,  which  reads  as  follows:  '*In 
every  Indictment  for  murder,  manslaughter, 
assault  and  assault  and  battery  of  a  high 
and  aggravated  nature,  assault  and  assault 
and  battery  with  Intent  to  kill,  and  In  every 
case  where  the  crime  is  charged  to  have  been 
committed  with  a  deadly  weapon  of  the  char- 
acter specified  in  section  130,  there  shall  be  a 
special  count  In  said  Indictment  for  carrying 
concealed  weapons,  and  the  jury  shall  be  re- 
quired to  find  a  verdict  on  such  special 
count;  and  all  cases  embraced  In  this  sec- 
tion. Including  the  carrying  of  the  weapons, 
shall  be  in  the  exclusive  jurisdiction  of  the 
court  of  general  sessions:  provided,  that  one- 
half  of  the  fine  shall  go  to  the  free  school 
fund  of  the  county  and  the  other  half  to  the 
pension  fund  of  the  said  county."  It  thus 
appears,  that  in  every  indictment  like  the  one 
In  question  there  must  be  a  special  count  for 
carrying  concealed  weapons,  upon  which  the 
jury  should  find  a  verdict  It  is  only  in  this 
way  that  it  may  legally  appear  upon  the  trial 
that  the  assault,  or  assault  and  battery  with 
Intent  to  kill,  shall  have  been  committed 
with  a  deadly  weapon  of  the  character  speci- 
fied in  section  180«  carried  ooncealed  upon  the 
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person  of  the  defendant  bo  eonylcted.  The 
indictment  in  this  case  did  not  charge  carry- 
ing a  pistol  concealed  abont  the  person,  nnder 
section  131,  but  charged  the  carrying  of  an 
unlawful  weapon,  as  prohibited  in  section 
129.  Article  1,  I  17,  of  the  Ck>nstitution,  pro- 
vides: "No  person  shall  be  held  to  answer 
for  crime  where  the  punishment  exceeds  a 
fine  of  one  hundred  dollars  or  imprisonment 
for  thirty  days,  with  or  without  hard  labor, 
unless  on  a  presentment  or  indictment  of  a 
grand  Jury  of  the  county  where  the  crime 
shall  have  been  committed,"  eta  Article  1, 
I  2^,  of  the  Ck>nBtitution«  proyides:  '*The 
right  of  trial  by  Jury  shall  be  preseryed  in- 
ylolata"  And  in  article  1,  I  18,  of  the  Oon- 
stitution,  it  is  provided  that  in  all  criminal 
prosecutions  the  accused  shall  be  fully  in- 
formed of  the  nature  and  cause  of  the  accu- 
sation* Under  ttiese  provisions  of  the  Con- 
stitution, it  would  not  be  lawful  to  impose 
upon  one  a  punishment  for  a  crime  for  which 
he  had  not  been  indicted,  and  given 'the  right 
of  trial  by  Jury  according  to  the  forms  of  law 
in  the  court  of  general  sessions.  It  wiil  be 
observed  that  the  penalty  objected  to  was 
not  imposed  for  the  offense  of  assault  and 
battery,  for  which  defendant  was  duly  in- 
dicted and  convicted,  but  for  another  spedilc 
offense,  for  which  he  has  never  been  indicted 
or  tried  by  a  Jury  of  his  country. 

The  judgment  appealed  from  la  therefore 
reversed  for  the  reason  above  stated,  and  the 
case  is  remanded,  that  a  new  sentence  may 
be  Imposed  upon  the  defendant  according  to 
law. 


(70  a  0.  891) 

LOVBLBSS  V.  GILLIAM  et  al. 

(Supreme  Court  of  South  Carolina.    Feb.  2, 

1905.) 

ZJLKDLOBD—LXAfiB   019    SHABES— POSSESSION    OF 

OBOP— AFFKAI.. 

1.A  landlord  Is  entitled  to  possession  of  a 
crop  raised  on  shares  until  division  is  made. 

[Ed.  Note.—For  cases  in  point,  see  vol.  82, 
Cent  Dig.  Landlord  and  Tenant,  |  1868.] 

2.  A  finding  of  fact  by  the  circuit  court  on  ap- 
peal from  a  magistrate  la  not  reviewable  in  the 
Supreme  Court 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Klugh,  Judge. 

Action  by  B.  F.  Loveless  against  Simms 
Gilliam  and  P.  T.  Hayne.  From  an  order  af- 
firming the  Judgement  of  a  magistrate,  de- 
fendants appeal.    Affirmed. 

Adam  C  Welbom,  for  appellants.  Blythe 
ft  Blythe,  for  respondent 

JONES,  J.  This  appeal  is  from  a  Judg- 
ment of  the  circuit  court,  affirming  the  Judg- 
ment of  a  magistrate's  court  in  favor  of  plain- 
tiff in  an  action  of  claim  and  delivery  for  a 
bale  of  cotton.  The  undisputed  facts  are  that 
In  1904  the  defendant  cultivated  plaintUTs 
lands  under  circumstances  which  made  him 
a  laborer  upon  shares  of  the  crops  grown  l^ 


I  him.  Three  bales  of  cotton  were  raised  up- 
on the  place.  The  first  two  were  placed  in 
the  warehouse  of  P.  T.  Hayne  in  plaintiff's 
name,  by  her  direction.  The  plaintiff  di- 
rected defendant  to  store  the  third  bale  in 
the  same  way,  which  defendant  refused  to 
do,  but  stored  it  in  the  safe  warehouse  of  de- 
fendant Hayne  in  his  own  name.  This  ao 
tion  is  the  result  of  defendant's  refusal  to 
deliver  the  cotton  on  plaintiffs  land.  The 
circuit  court  concurred  with  the  magistrate's 
court  in  holding  that  plaintiff  was  the  owner 
of  the  cotton,  and  entitled  to  the  possession 
thereof  until  a  division  had  been  made. 

It  is  excepted,  first,  that  the  court  erred  in 
not  holding  that  a  division  had  been  made. 
The  finding  of  the  circuit  court  was  based  up- 
on the  view  that  no  division  had  been  made. 
This  conclusion  Is  final,  so  far  as  this  court 
in  concerned,  unless  the  evidence  of  a  divi- 
sion was  so  conclusive  as  not  to  permit  of 
any  contrary  inference,  but  such  Is  not  the 
character  of  the  evidence.  As  has  been  tve- 
qnentiy  declared,  a  finding  of  fact  by  the  cir- 
cuit court  on  appeal  from  a  magistrate's  Judg- 
ment is  not  reviewable  by  this  court  Cor- 
ley  V.  Evans,  69  S.  C.  522»  48  S.  B.  469.  Up- 
on the  facts  stated,  it  must  follow  that  the 
circuit  court  did  not  err  as  matter  of  law, 
in  holding  that  plaintiff  was  owner  of  the 
cotton,  and  was  entitied  to  possession  until 
division  is  made.  Huff  y.  Watkins,  15  S.  C. 
86,  40  Am.  Rep.  680. 

The  Judgment  of  the  drcult  court  Is  af- 
firmed. 


(70  a.  C.  400) 
STATB  V.  KNOTTS. 

(Supreme  Court  of  South  Carolina.  •  Feb.  4» 

1905.) 

OBDaNAL  LAW— NEW   TBIAX<— BIVIEW— 

SBNTENGB. 

1.  On  motion  for  new  trial  on  conviction  for 
obstructing  a  neighborhood  road,  there  being  ev- 
idence tending  to  show  that  the  obstructed  road 
was  a  neighborhood  road,  a  refusal  of  a  new  tri- 
al was  not  error  of  law. 

2.  Where,  after  conviction  of  defendant,  the 
court  adjourned  the  term  without  passing  sen- 
tence, a  succeeding  circuit  Judge,  presiding  at 
a  succeeding  term,  may  sentence  the  defenoant 
so  convictea  at  the  previous  term. 

Appeal  from  General  Sessions  Circuit 
Court  of  Lexington  County;  Gary,  Judge. 

D.  J.  Knotta  was  convicted  of  obstructing 
a  highway,  and  appeals.    Affirmed. 

Bfird  ft  Dreher,  for  appellant  Asst  Atty. 
Gen.  Townsend,  for  the  State. 

GABT,  A.  J.  The  appellant  was  Indicted 
for  obstructing  a  neighborhood  road,  at  the 
February  term  of  the  court  of  general  ses- 
sions for  Lexington  county.  The  Jury  return- 
ed a  verdict  of  guilty.  A  motion  for  a  new 
trial  was  made  and  refused  in  open  court 
The  court  of  general  sessions  for  February 
term  adjourned  sine  die  without  passing  sen- 
tence upon  the  appellant    At  the  June  term 
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of  court  for  Lexington  cotmty — a  different 
judge  presiding — ^tbe  solicitor  moved  the 
conrt  to  sentence  the  a]K>6llant  on  the  yerdict 
rendered  at  the  previons  term  of  the  conrt 
Sentence  was  pronounced  over  the  appellant's 
objection.  The  appeal  raises  two  questions: 
(1)  Was  there  err<Mr  on  the  part  of  his  honor 
the  presiding  judge  at  the  Febmary  term  of 
the  conrt  In  refusing  the  motion  for  a  new 
trial  on  the  ground  that  the  evidence  did 
not  tend  to  show  that  the  road  obstructed 
was  a  public  highway  or  neighborhood  road 
used  by  the  public  for  public  purposes  ad- 
versely for  20  years?  (2)  Did  the  presiding 
judge  at  the  June  term  of  the  court  have  ju- 
risdiction to  sentence  the  appellant? 

We  will  first  consider  the  assignment  of 
error  numbered  1.  Fred  Hoffman,  a  witness 
for  the  state,  testified  as  follows:  "Q. 
What  is  that  road  used  for?  A.  Market  and 
church,  like  any  other  settlement  road.  Q. 
How  long  have  yon  lived  in  that  section  of 
the  county?  A.  I  have  lived  where  I  do  now 
thirty-two  years.  Q.  What  about  that  road 
when  you  first  went  there?  A.  It  was  a  sort. 
of  road  then  not  nsed  very  much.  Q.  How 
long  after  that  was  it  established  as  a  road? 
A.  Few  years  after  that — two  to  three — 
and  has  been  a  road  ever  since.  Q.  State 
whether  the  public  constantly  used  it  ever 
since?  A.  Oertalnly;  ever  since  it  has  been 
constantly  used.  Q.  How  long  has  the  pub- 
lic nsed  that  road?  A«  As  a  general  thing, 
been  nsed  by  the  public  at  least  twenty-eight 
years.  Q.  'As  a  general  thing* — what  do 
you  mean  by  that?  A.  Was  another  road 
that  was  nsed  there,  and  when  people  went 
to  church — ^was  a  church  below  my  house — 
then  there  was  churches  above.  Q.  What 
church  was  that  below  your  house?  A.  Mt. 
Nebo,  and  was  a  little  below  my  house,  too. 
Q.  I  want  to  ask  you  whether  that  road  has 
been  obstructed  within  that  twenty-eight 
years  until  it  was  obstructed  by  the  defend- 
ant; Ool.  Knotts,  last  year?  A.  No,  sir;  ex- 
cept one  time  I  found  a  gate  nailed  up  on  it. 
Q.  What  did  you  do?  A«  I  broke  it  open. 
Q.  Do  yon  know  who  nailed  that  gate  up? 
A.  No,  sir;  It  was  in  the  nighttime  I  found 
it  nailed  np.  Q.  Through  whose  land  on  this 
road?  A.  The  gate  was  about  the  land  line 
between  Knotts  and  myself.**  It  is  unnec- 
essary to  reproduce  other  testimony,  as  the 
foregoing  is  alone  suflicient  to  show  that  the 
circuit  judge  did  not  err  in  refusing  the  mo- 
tion for  a  new  trial. 

We  will  next  consider  the  assignment  of  er- 
ror nnmbered  2.  In  10  Enc  PI.  ft  Pr.  484^ 
the  principle  is  thus  stated:  "A  judge  who 
did  not  try  the  case,  if  legally  presiding,  has 
jnrisdiction  to  pronounce  sentence.  There  is 
no  oonstitntional  principle  which  requires 
that  Judgment  on  conviction  must  be  pro- 
nounced by  the  same  Judge  before  whom  the 
trial  was  had*  and  sentence  may  therefore 
be  rendered  by  a  court  differently  constituted 
from  the  one  in  which  the  prisoner  was  tried. 
The  successor  of  a  trial  Jndge  therefore  has 


power  to  pass  sentence  upon  a  prisoner  con- 
victed before,  but  not  sentenced  by,  bis 
predecessor  in  oflice.  The  power  should  be 
limited,  however,  to  supplying  the  omissions 
of  such  predecessor."  In  Ex  parte  Williams, 
26  Fla.  810,  8  South.  425,  the  court  uses  this 
language:  "As  to  the  authority  of  the  judge 
who  did  not  preside  in  the  trial,  but  was  aft- 
erwards judge  of  the  court  in  which  the  case 
was  still  pending,  we  are  of  the  opinion  that 
there  is  no  law  which  prevents  him  from 
passing  such  sentence  as  the  nature  of  the 
case  demanda  If,  because  he  did  not  hear 
the  case  on  trial,  he  cannot  pronounce  sen- 
tence, it  would  be  a  case  in  which  there  can 
be  no  infliction  of  penalty,  notwithstanding 
the  conviction.  It  would  seem  that  such  a 
result  is  of  itself  sufficient  to  show  the  falla- 
cy of  the  position  that  another  judge  who 
presides  in  the  court  after  the  trial  cannot 
pass  a  sentence  appropriate  to  the  offense. 
While  he  may  not  be  as  well  Informed  of  the 
circumstances  of  the  case  as  the  trial  judge, 
there  will  be  sources  of  information  open  to 
him."  The  foregoing  authorities  are  in  ac- 
cord with  our  cases  of  State  v.  Hord,  8  S. 
G.  86;  State  v.  Trezevant,  20  &  G.  864^  47 
Am.  Bep.  840;  State  v.  Jefcoat,  20  S.  G. 
887;  and  State  v.  Aultman,  23  &  G.  601. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  drcnit  court  be  afltaned. 


(70  S.  C.  3S2) 

STATE  V.  HABDING  efc  aL 

(Supreme  Gourt  of  South  Garollna.     Jan.  81, 

1905.) 

JUBT— DRAWIKG. 

When  a  criminal  case  was  called  for  tri- 
al. 12  jurors  had.  in  the  presence  of  the  ooun- 
sel  of  both  sides,  been  excused  for  an  hour.  De- 
fendant's counsel  moved  to  suspend  the  draw- 
ing of  the  jury,  return  the  names  already  drawn 
into  the  hat,  and  put  in  the  names  of  the  ex- 
cused jurors.  Held,  that  a  refusal  to  return 
the  names  already  dniwn^  and  a  oontlnuanoe 
of  the  drawing  after  puttmg  in  the  names  of 
the  excused  jurors,  was  not  error. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  81, 
Gent  Dig.  Jury,  H  864,  865.1 

Appeal  from  General  Sessions  Circuit 
Gourt  of  Marlon  County. 

Leonard  Harding  and  othors  were  con- 
victed of  housebreaking  and  larceny,  and  ap- 
peaL    Affirmed. 

Walter  H.  Wells,  for  appellants.  J.  H. 
Johnson*  SoL,  for  the  Statei 

GABT,  A.  J.  The  following  statement  of 
facts  is  set  out  in  the  record:  l%e  appel- 
lants were  indicted  for  housebrealdng  an4 
larceny.  "When  the  case  was  called  for 
trial  the  solicitor  and  the  counsel  for  the  de- 
fendants each  announced  himself  ready,  for 
trial.  While  the  jury  was  l)eing  impaneled, 
and  after  five  jurors  had  been  sworn,  the 
counsel  for  the  defendants  announced  that 
it  had  just  come  to  his  knowledge  that  the 
names  of  twelve  Jurors  were  not  in  the 
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bat  He  took  the  poBltlon  that  tbe  detend- 
aiiti  were  entitled  to  the  fall  panel  from 
which  to  draw  a  Jury,  as  none  of  the  panel 
were  at  that  time  engaged  la  the  trial  of 
a  <!aae^  and  submitted  the  motion  that  the 
tweiyes  names  of  the  Jurors  be  placed  In  the 
hat,  and  that  the  drawing  of  the  jury  begin 
<Le  nova  The  court  ruled  as  follows:  'When 
this  case  was  called  for  trial,  twelve  Jurors 
who  had  been  out  all  night  were  excused  tar 
one  hour  to  get  their  breakfasts.  That  an- 
nouncement was  made  in  the  presence  of 
counsel.  Both  counsel  for  the  state  and  de- 
fense  announced  themselves  ready  for  trlaL 
The  trial  of  the  case  proceeded,  and  flve 
Jurors  were  sworn,  when  objection  was  made 
by  the  counsel  for  the  defense  that  the  panel 
was  not  fulL  I  held  that  it  was  a  matter 
entirely  within  my  discretion  as  to  whether 
or  not  I  would  proceed  with  the  drawing  of 
the  Jury,  but,  considering  the  gravity  of  the 
cue,  I  then  saspended  until  the  hour  had 
expired,  in  order  that  the  names  of  the  other 
twelve  men  might  be  put  In  the  hat;  after 
which  the  panel  was  completed/  "  The  only 
exception  is  as  follows:  ''Take  notice  that 
the  defendants  in  the  above-stated  case  will 
appeal  to  the  Supreme  Oonrt,  at  the  next 
term  thereof,  from  the  rulings  of  the  presid- 
ing Jndge,  Hon.  B.  G.  Watts,  in  the  trial  of 
the  ahove^tated  case.'*  Waiving  the  objeo- 
tion  that  the  exception  is  too  general  for 
consideration,  it  must  be  overruled,  as  the 
ruling  of  his  honor  the  presiding  Judge  is 
fully  sustained  by  the  case  of  State  v.  Gamp- 
bell,  85  S.  O.  28»  14  8.  B.  292,  and  the  au- 
thorities therein  cited. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


«  (70  a  C.  S96) 

STATE  V.  HARDING  et  at 

(Bupreme  Oourt  of  South  OaroUaa.    Fein  % 

1906.) 

JUBT— CHALLXnaXS. 

The  rule  that  the  solicitor  ahould  challenge 
for  the  state  before  the  jury  la  aooepted  by  de- 
fendant is  not  baaed  on  atatute,  and  a  yerdict 
will  not  be  set  aside  for  a  technical  violation  of 
the  rule  which  has  not  affected  defendant's 
ris^ts. 

Appeal  flrom  General  Sessions  Oircnit 
Oourt  of  Marion  County ;  Watts,  Judge. 

Leonard  Harding  and  others  were  convict- 
ed of  housebreaking  and  larceny,  and  appeaL 
Afllrmed« 

Walter  H.  Wells,  for  appellanta  J.  M. 
Johnson,  SoL,  for  the  State. 

WOODS.  J.  The  defendants  were  oonvlcl- 
ed  of  housebreaking  and  larceny  in  the  court 
ef  general  sessions  for  Marlon  county. 
While  the  Jury  was  being  impaneled,  the 
Juryman  B.  O.  Webster  was  examined  on  his 
voir  dire.  The  presiding  Judge,  being  satis- 
fled  1^  the  examination,  ordered  that  he  be 
presented,  and  the  clerk  presented  him  with 


f  the  usual  words:  ^'Juror,  look  on  prisoner. 
Prisoner,  look  on  Juror.  What  say  you?" 
The  counsel  for  the  defendants  said,  "Swear 
him,"  and  the  solicitor  said;  "I  challenge 
him,''  at  the  same  time.  The  court  ruled  as 
follows:  ''The  court  ordered  this  Juror  to 
be  presented,  and  while  hia  hand  was  upon 
the  book  the  defendant's  counsel  said,  'Swear 
him,'  and  the  state  challenged  him,  all  at  the 
same  time.  I  hold  that  under  the  law  either 
side  can  challenge  any  Juror  as  he  comes  to 
the  book  to  be  sworn  and  before  he  is  sworn, 
and  in  thia  case  no  effort  was  made  at  all  to 
swear  him  before  the  state  challenged  him. 
He  was  accepted  and  challenged  at  the  same 
time  by  the  defendants'  and  the  state's  coun- 
sel." The  appeal  is  from  this  ruling.  The 
rule  that  the  solicitor  should  exercise  the 
state's  right  of  challenge  before  the  Juror  is 
accepted  by  the  defendant,  has  no  statutory 
sanction,  but  is  based  entirely  on  the  prac- 
tice of  the  court  State  v.  Haines,  86  S.  O. 
504,  16  S.  E.  555.  The  defendant's  right  of 
challenge  is  a  right  of  rejection,  not  of  se- 
lection. State  V.  Kelley,  46  S.  0.  55,  24  S.  E. 
60.  It  Is  therefore  manifest  that  a  verdict 
should  not  be  set  aside  for  a  mere  technical 
violation  of  the  rule,  which  has  not  impaired 
the  defendant's  right  of  challenge,  or  any 
other  substantive  right  Despite  the  utmost 
care  on  the  part  of  the  court  and  counsel, 
misunderstanding  and  confusion  will  some- 
times occur  in  the  course  of  a  trial,  and  the 
discretion  of  the  circuit  Judge  in  adjusting 
such  matters  will  not  be  disturbed  unless 
abuse  of  discretion  clearly  appears.  In  this 
case  there  is  nothing  to  suggest  intentional 
delay  on  the  part  of  the  solicitor  in  challeng- 
ing the  Juror,  but  it  seems  clear  that  either 
the  defoidantS'  counsel  inadvertently  spoke 
too  quickly  or  the  solicitor  inadvertently 
spoke  too  slowly.  In  these  circumstances  it 
would  have  been  an  abuse  of  discretion  to 
deny  the  state  its  right  of  challenge,  when  to 
allow  it  in  no  way  abridged  the  defendants' 
rights.  We  venture  to  think  it  would  dimin- 
ish the  chances  of  misunderstanding  if  the 
defendant  would  not  exercise  his  right  of 
challenge  until  the  solicitor  had  affirmative- 
ly accepted  or  challenged  the  Juror. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(70  S.  C.  427) 
FREBLAND  v.  SOUTHERN  BY.  CO. 

(Supreme  Court  of  South  Carolina.     Feb.  11, 

1905.) 

APPEAL  —  IHBTBn0TI0NS--l£ALI0I0n8  PBOSSOU- 

TION— BVIDENGB. 

LA  new  trial  will  not  be  granted  for  failure 
of  the  court  to  charge  specific  propoaitiona  of 
law,  where  no  requeat  waa  made. 

2.  Plaintiff  in  an  action  for  malldona  proae- 
cntion  mast  ahow  expreaa  malice. 

[Ed.  Note. — For  casea  in  point  aee  voL  88. 
Cent  Dig.  Malicioua  Proaecution,  |  61.] 

8.  In  an  action  for  malicioua  proaecution, 
where  the  complaint  alleged  want  of  probable 
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eanie,  and  plalntiif  testified  that  the  articles  for 
which  he  bad  been  prosecuted  for  receiving  as 
stolen  propertj  were  bought  by  him  from  de- 
fendant s  agents,  defendant  may  show  that  such 
articles  had  been  stolen  from  it. 

Appeal  from  Common  Pleas  Gtrcnlt  Court 
of  GreenTlUe  Comity;  Purdy,  Judge. 

Action  by  A.  P.  Freeland  against  the 
Southern  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Jas.  I.  Barle  and  C.  J.  Hunt»  for  appellant. 
T.  P.  Cothran,  for  reipondent 

WOODS,  J.  The  plaintiff,  A.  P.  Freeland, 
alleged  as  his  cause  of  action  that  the  de- 
fendant. Southern  Railway  Company,  bad, 
with  the  malicious  intent  to  injure  him,  and 
without  probable  cause,  instituted  a  prose- 
cution against  him  on  the  charge  that  he 
had  bought  railroad  brass  stolen  from  the 
Southern  Railway  Company,  knowing  it  to 
be  stolen,  and  that  on  this  charge  he  was 
tried  and  acquitted.  At  the  close  of  the  eyi- 
dence  offered  on  behalf  of  plaintiff  a  mo- 
tion for  nonsuit  was  made  and  refused.  The 
yerdict  was  for  the  defendant  Plaintiff 
moyed  for  a  new  trial  on  the  ground  that 
the  circuit  judge  bad  erred  In  falling  to 
charge  a  number  of  propositions  of  law, 
which  were  set  forth  at  length,  and  In  chaxg* 
ing:  "In  actions  for  malicious  prosecution 
the  plaintiff  Is  required  to  show  express 
malice  on  defendant's  part;  that  is,  an  In- 
tent to  Injure  the  plaintiff."  The  motion 
was  refused. 

We  consider  flrst  the  appeal  from  the  or- 
der refusing  a  new  trial.  Inasmuch  as  the 
circuit  judge  made  a  charge  coyerlng  the 
general  law  applicable  to  the  case,  and  the 
plaintiff  did  not  request  him  to  charge  any 
of  the  propositions  of  law  submitted  In  his 
motion  for  a  new  trial,  it  is  obylous  this 
court  could  not  grant  a  new  trial  because  of 
the  court's  failure  to  submit  to  the  jury  gpe- 
dflc  propositions  which  it  had  no  means  of 
knowing  the  plaintiff  wished  submitted. 

It  is  settled  in  this  state  that  In  actions 
for  maUdous  inrosecution  It  Is  necessary  to 
show  express  malice;  that  Is,  Intent  to  In- 
jure the  plaintiff.  Frlerson  y.  Hewitt,  2 
Hill,  490;  WilUs  y.  Knox,  5  8.  C.  476.  It 
is  true,  in  Hogg  y.  Plnckney,  16  S.  G.  898, 
the  expression  of  Judge  O'Neall  In  Frlerson 
y.  Hewitt  on  the  subject  was  said  to  be  a 
mere  obiter  dictum;  but  the  authority  of 
Willis  y.  Knox,  supra,  was  recognized  In 
Hogg  y.  Plnckney,  and  In  distinguishing  ac- 
tions for  malicious  prosecution  from  those 
for  malicious  arrest  under  bail  process  the 
reason  for  the  rule  aboye  stated  was  dis- 
cussed. The  term  "express  malice"  used  In 
this  connection  means  malice  towards  the 
particular  person  who  was  prosecuted,  as 
distinguished  from  that  malice  which  the 
law  Implies  from  an  act  done  without  legal 
excuse,  which  he  who  does  it  well  knows  -will 
in  all  probability  produce  Injury  to  some 
human  being,  though  express  ill  will  to  the 


person  li^nred  may  be  actnaUy  diq^royed. 

All  the  other  exceptions  charge  error  in 
the  admission  of  testimony  tending  to  proye 
the  theft  of  brass  and  other  articles  from 
the  shop  and  cars  of  the  defendant  like  those 
found  in  a  box  shipped  by  plaintiff;  the 
plaintiff's  position  being  that  "this  testi- 
mony tended  to  establish  a  special  defense  of 
which  the  plaintiff  was  not  adylsed  by  the 
answer  and  is  not  relevant  to  the  issue." 
When  the  plaintiff  alleged  there  was  no  prob- 
able cause  for  the  prosecution,  and  defend- 
ant denied  this  allegation,  one  of  the  yital 
iasnes  was  made  up.  The  plaintiff  under* 
took  to  show  want  of  probable  cause  by  tes- 
tifying that  the  brass  alleged  to  haye  been 
stolen  and  other  articles  used  by  railroads 
found  in  his  possession  had  been  purchased 
by  him  from  the  agents  of  the  railroad  comr 
pany.  It  is  quite  clear  that  eyldence  tending 
to  proye  that  these  articles  and  articles  like 
them  had  not  been  sold«  but  had  been  stolen 
from  defendant,  was  releyant  to  the  Issue  of 
probable  cause.  The  exceptions  of  the  plain- 
tiff  are  oyerruled. 

As  the  yerdict  was  for  defendant,  it  is 
unnecessary  to  consider  whether  the  circuit 
judge  erred  in  refusing  the  motion  for  a  non- 
suit 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(70S.  a  464) 

BUCHANAN  et  aL  y.  ANDERSON  sfc  aL 

(Supremo  Court  of  South  Carolina.    Feb.  19^ 

1905.) 

WnX—BEVOOATION— ;iOINT  WILL— OORSID- 

XHATIOH. 

LByldence  held  sufficient  to  show  that  the 
will  was  destroyed  by  the  testator. 

2.  Where  a  husband  and  wife  adopt  an  instro- 
ment  as  their  will  which  disposes  of  the  sepa- 
rate but  not  of  the  joint  property,  either  may 
reyoke  it,  in  the  absence  of  a  yalnable  oonsid- 
eration  to  support  a  contract  to  dispose  of  the 
property  in  uie  manner  set  forth  in  the  wilL 

[Ed.  Note. — For  cases  in  point,  sea  yoL  49, 
Cent  Dig.  Wills,  i  449.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  Townsend,  Judge. 

Action  by  Annie  Buchanan  and  William 
C.  White  against  J.  Foster  Anderson,  ad- 
ministrator of  Wesley  C.  Anderson,  and 
others.  Decree  for  defendants,  and  plain- 
tiffs appeaL    Affirmed. 

Graydon  A  Richardson  and  8.  H.  McGhee, 
for  appellants.  B.  S.  F.  Giles,  for  respond- 
ents. 

GARY,  A..  J.  The  facts  of  this  case  are 
■et  out  In  the  fbllowing  decree  of  his  honor 
the  circuit  judge:  'The  complaint  In  the  ac- 
tion sets  out  that  W.  O,  Anderson  and  his 
wife,  Amanda  B.  Anderson,  made  a  joint 
and  mutual  will,  giylng  their  property  to  the 
surylyor  for  life,  and  then  to  the  plaintiffs. 
The  wife  died  first,  and  left  the  will  in  ex 
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ifltence.  After  the  deatk  of  the  husband  the 
will  could  not  be  found,  but  the  plaintiffs  be* 
llered  that  the  will  was  not  destroyed  by 
the  husband,  and  they  ask  leave  to  establish 
It  as  a  lost  will.  There  was  no  express  agree- 
ment to  make  such  a  will,  as  there  was  in 
the  case  of  Turnipseed  y.  Sirrine,  57  8.  O. 
550,  35  S.  E.  757,  76  Am.  St  Kep.  580,  and 
Fogle  y.  Church,  48  8.  O.  86^  26  8.  B.  09; 
nor  was  there  an  implied  agreement,  except, 
as  both  signed  at  the  same  time  and  place, 
in  the  presence  of  the  same  witnesses,  ap- 
parently unhesitatingly,  it  may  be  inferred 
they  had  previously  agreed  to  do  so,  and  that 
the  proTisions  of  the  will  express  the  terms 
of  the  agreement  If  this  be  so,  it  seems  to 
me  that  the  will  is  enforceable,  if  there  was 
a  sufficient  consideration.  There  is  no  suffi- 
cient testimony  to  show  that  the  mother 
owned  any  property  either  at  the  time  of 
the  execution  of  the  will  or  at  the  time  of 
her  death;  hence  the  consideration  as  to  the 
husband  fails,  and  the  will  was  revocable. 
Did  the  husband  destroy  it?  After  the  death 
of  his  wife  he  manifested  much  dissatisfac- 
tion with  the  will,  and  he  consulted  several 
persona — among  them  at  least  one  lawyer — 
as  to  whether  he  could  destroy  it,  and  the 
advice  he  received  was  confficting.  He  aft- 
erwards told  a  friend  that  he  had  destroyed 
it  by  burning  it  There  is  also  testimony 
supporting  the  theory  that  the  will  was  pur- 
lotoed  and  suppressed,  but  I  am  of  the  opin- 
ion that  the  husband  himself  destroyed  it 
It  is  therefore  ordered,  adjudged,  and  decreed 
that  the  complaint  be  dismissed,  and  the 
plaintiffs  pay  the  costs  in  this  action." 

The  first  question  that  will  be  considered 
is  whether  there  was  error  on  the  part  of 
his  honor  the  circuit  Judge  in  his  finding  of 
fact  that  the  will  was  destroyed  by  the  tes- 
tator, W.  G.  Anderson.  It  is  incumboit  on 
the  appellants  to  show  that  such  finding  was 
against  the  preponderance  of  the  evidence. 
The  testimony  is  confficting,  and  the  appel- 
lants have  failed  to  satisfy  this  court  that 
the  said  finding  is  against  the  preponderance 
of  the  testimony.  The  exceptions  raising  this 
Questton  are  overruled. 

The  next  question  for  consideration  Is 
whether  his  honor  the  circuit  Judge  erred  in 
his  finding  of  fact  that  there  was  not  an 
express  or  implied  agreement  between  W.  O. 
Anderson  and  his  vdfe,  based  upon  a  val- 
uable consideration,  to  make  the  will  de- 
scribed in  the  complaint  In  Oawley's  Ap- 
peal (Pa.)  20  Atl.  567,  10  L.  R,  A.  83,  both 
the  parties  Joining  in  the  execution  of  the 
will  owned  separate  property.  The  principle 
as  to  Joint  wills  is  thus  stated  by  the  court: 
"Bach  seems  to  have  desired  to  make  the 
same  disposition  of  what  he  or  she  owned. 
Both  adopted  the  same  written  expression 
of  that  desire^  and  executed  it  The  will  so 
made  must  be  regarded,  therefore,  as  the 
separate  will  of  each  testator,  as  fully  as 
though  the  will  of  each  had  been  separately 
-drawn  op  and  signed.    There  was  no  Joint 


property  or  Joint  devise.  It  is  not  therefore, 
a  Joint  will.  It  is  not  a  compact  between  the 
makers,  in  form  or  in  effect  No  considera- 
tion passed  from  one  to  the  other,  and  none 
is  suggested,  except  the  affectionate  interest 
which  this  aged  mother  and  sister  felt  for 
each  other.  This  moved  them  to  provide  for 
each  other's  comfort  by  a  life  estate  in  the 
survivor,  but  beyond  that  each  gave  to  the 
remainderman  only  what  each  owned.  Such 
a  will  is  properly  described  by  the  phrase  tn 
Bvans  V.  Smith,  supra,  as  a  'double  will.'  It 
must  be  construed  and  treated  as  the  sep- 
arate will  of  each  testator  who  signed  it  in 
the  same  manner  as  though  a  separate  copy 
had  been  executed  by  each.  It  was  there- 
fore revocable  by  both."  There  is  a  full 
discussion  of  this  subject  in  the  notes  to  the 
case  of  Re  Davis  (N.  O.)  26  S.  B.  636,  38  I#. 
B.  A.  288,  68  Am.  St  Rep.  771.  When  par- 
ties have  seen  fit  to  dispose  of  their  prop- 
erty in  a  certain  manner  by  will,  the  court, 
in  the  exercise  of  its  chancery  powers,  will 
not  interfere  with  such  dispositi<m  unless 
there  was  an  agreement,  based  upon  val- 
uable consideration,  to  dispose  of  it  in  a 
different  manner.  There  is  no  evidence  of 
a  valuable  consideration  to  support  an  agree- 
ment between  W.  O.  Anderson  and  his  wife 
to  dispose  of  their  property  in  the  manner 
set  forth  in  the  will.  The  reason  assigned 
by  W.  0.  Anderson  for  making  the  will  was 
that  he  "did  not  want  his  people  to  throw  his 
wife  out  of  a  house^  and  he  didn't  want  any 
of  his  people  to  have  any  of  his  property." 
The  exceptions  raising  this  question  are 
overruled.  These  views  practically  dispose 
of  all  the  exceptions. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(70  8.  0.  887) 

8TATB  V.  MAJOR. 

(Supreme  Ck>nrt  of  South  Oarolina.    BVb.  !« 

1905.) 

OBIiaif AL  LAW— APPBAI>— BIVISW— THSrr— 

BVIDSNOB. 

1.  Where  there  is  evidence  tending  to  show 
aoeused  guilty  of  the  crime  charged,  a  convic- 
tion will  not  be  set  aside. 

2.  On  trial  for  theft  from  the  person,  evidence 
of  statements  made  by  the  prosecutor  to  the  ac- 
cused, and  his  silence  under  accusation  of  the 
crime,  is  admissible. 

[Bd.  Note. — ^For  cases  In  point  see  voL  14, 
Cent  Dig.  Orhninal  Law,  i  &&&,] 

Appeal  from  General  Sessions  Oircait 
Court  of  Beaufort  County. 

Class  Major  was  convicted  of  stealing  from 
the  person,  and  appeals.    Affirmed. 

W.  8.  Tillinghast,  for  appellant  James 
B.  Davis,  SoL,  for  the  Stata 

JONBS,  J.  The  defendant  was  convicted 
of  privily  stealing  from  the  person,  under  sec- 
tion 152,  (3r.  Code,  and  appeals  from  the  sen- 
tence thereon  upon  the  following  exceptions: 
^(1)  That  the  conviction  of  defendant  herein 
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for  prlyily  stealing  from  the  person  was  ille- 
gal, in  that  all  the  testimony  for  the  state 
shows  that,  if  the  one  dollar  and  twenty-five 
cents  was  stolen  by  defendant,  it  was  done 
openly  before  the  witnesses,  and  with  force, 
and  not  privily  from  the  person,  as  charged 
in  the  indictment  (2)  That  the  testimony 
of  the  prosecutrix  shows  that,  if  the  money 
was  taken,  it  was  taken  openly,  and  with 
force,  and  not  privily  from  the  person.  (3) 
That  the  prosecutrix  on  cross-examination 
contradicted  herself  as  to  time  and  circum- 
stances of  the  alleged  taking  of  the  money 
by  the  defendant,  and  admitted  that  she 
knew  when  the  money  'was  taken  by  defend- 
ant, and  that  the  string  "caught  him/' '  The 
alleged  taking  was  not,  therefore,  privily 
from  the  person.  (4)  That  his  honor  erred 
in  ruling,  against  objections  of  defendant's 
counsel,  that  anything  that  was  said  to  the 
defendant  in  presence  of  the  prosecutrix  was 
competent  evidence  against  defendant,  there- 
by admitting  as  evidence  bald  statements 
made  to  the  defendant,  independent  of  any 
conversation,  or  connection  of  defendant 
therewith." 

The  first,  second,  and  third  exceptions  do 
not  seem  to  present  any  error  of  law,  but 
rather  raise  questions  of  fact  4f  they  can 
be  construed  as  raising  the  point  that  there 
was  absolutely  no  testimony  to  sustain  the 
Judgment  we  do  not  think  th^  are.  well 
taken,  inasmuch  as  the  testimony  clearly 
shows  that  there  was  sufficient  evidence  to 
go  to  the  Jury  in  support  of  the  offense  char- 
ged in  the  indictment  It  is  true  that  to 
make  out  the  offense  under  this  statute,  it 
must  appear  that  the  property  was  secretly 
and  privately  taken  from  the  person  (State 
V.  Ghavis,  84  S.  a  182,  18  S.  B.  817);  but 
there  was  evidence  to  this  effect 

The  fourth  exception  must  also  be  over- 
ruled. It  is  based  upon  the  following,  taken 
from  the  "case":  '*Q.  Ton  say  when  you 
went  off  yon  met  your  husband?  A.  Yea 
Q.  What  did  your  husband  say?  (Mr.  Tilling- 
hast  objects.)  The  Court:  Anything  which 
the  defendant  said  In  her  presence  is  compe- 
tent, and  what  was  said  to  him.  A.  My  hus- 
band Just  asked  me  if  it  was  so  or  not  and 
he  walked  up,  and  said,  'Come  here,'  and  I 
thought  he  was  going  to  give  the  money,  but 
he  didn't  Just  said  if  we  would  wait  until 
Saturday  night*  he  would  replace  it"  The 
witness  had  previously  testified  to  the  same 
effect  without  objection.  I^urthermore,  It  is 
well  settled  that  the  conduct  of  parties  un- 
der accusation  for  crime  may  be  given  to  the 
Jury  as  circumstances  to  be  weighed  in  con- 
nection with  the  question  of  guilt  or  inno- 
cence. This  rule  is  recognized  in  the  case  of 
State  V.  Edwards,  18  S.  C.  80,  dted  by  ap- 
pellant which  merely  holds  that  it  was  er- 
ror to  charge  the  Jury  that  "if  a  person  hears 
a  criminal  charge  against  himself,  made  in 
his  presence,  and  says  nothing,  it  is  an  admis- 
sion on  his  part  and  in  the  eye  of  the  law, 
the  party  accepts  that  charge  as  his  confes- 


sion." While  silence  under  accusation  of 
crime  cannot  have  the  legal  effect  of  the  con- 
fession of  guilt  it  is  nevertheless  a  circum- 
stance to  go  to  a  Jury  on  a  question  of  his 
guilt  or  innocence. 

The  Judgment  of  the  circuit  court  is  af- 
firmed* 


(70  S.  C.  448) 

STATE  V.  MARKS  et  aL 

(Supreme  0>urt  of  South  Carolina.     Feb.  4, 

1905.) 

SUPBEMS  ootnerr  —  APPOiimiENT  or  referee- 
after- disco  vbbbd  EVIDENCE  —  SUSPENSIOn 
OF  APPBAL— IMPEACHMENT  OF  WITNESS— HUB* 
DEB— EVIDENOB— GONSPIRAOT. 

1.  The  Supreme  Ck>urt  can  appoint  a  referee 
to  take  the  after-discovered  eviaence  of  a  party 
who  refuses  to  make  an  affidavit  to  be  used  In 
a  motion  to  suspend  an  appeal  in  a  criminal 
case,  and  for  leave  to  move  for  a  new  trial. 

2.  A  motion  to  suspend  an  appeal  in  a  crim- 
inal case,  and  to  take  the  evidence  of  a  party 
who  declines  to  make  an  affidavit  and  for  leave 
to  move  for  a  new  trial  on  after-discovered  ev- 
idence, will  not  be  granted  where  it  is  shown 
that  a  witness  has  been  discovered  to  whom  a 
witness  for  the  state  had  made  a  statement  con- 
tradictory to  his  evidence. 

8.  In  order  to  lay  the  foundation  for  the  con- 
tradiction of  a  witness,  it  is  necessary  that  he 
should  be  apprised  of  the  time,  place,  and  the 
person  to  whom  it  is  contended  he  made  the 
statement 

voL  00, 


[Ed.  Note. — For  cases  in  point 
Clent  Dig.  Witnesses,  |  1242.J 

4.  On  trial  for  murder,  evidence  as  to  conduct 
of  defendant  and  that  he  intended  to  resist  ar- 
rest is  competent 

[Bd.  Note. — For  cases  in  point  see  voL  14, 
Cent  Dig.  Oiminal  Law,  |  7B0.] 

6.  Where,  after  a  homicide,  that  one  defend- 
ant said  to  his  codefendant  "Don't  run,"  and 
that  he  attempted  to  escape  with  him,  does  not 
establish  a  conspiracy  between  them. 

Gary,  A.  J.,  dissenting  in  part 

Appeal  from  (General  Sessions  Gircoit 
Court  of  Darlington  County;  Aldrich,  Judge. 

Sam  Marks  and  Moses  Ham  were  con- 
victed of  murder,  and  appeal.  Affirmed  as 
to  Marks,  and  reversed  as  to  Ham. 

George  W.  Brown,  for  appellants.  J.  H. 
Johnson,  Sol.,  for  the  State. 

JONES,  J.  This  is  a  motion  to  suspend 
the  appeal  in  tills  case  in  order  that  a  mo- 
tion for  a  new  trial  on  after-discovered  evi- 
dence may  be  made  in  the  circuit  court  and 
to  this  end  It  is  further  moved  that  this 
court  appoint  a  referee  to  take  the  testimony 
of  W.  D.  Blackman,  who  declines  to  make 
an  affidavit 

While  we  do  not  doubt  that  this  court  has 
the  power  to  appoint  a  referee  to  take  the 
testimony  of  W.  D.  Blackman  in  these  pro- 
ceedings, we  think  it  would  be  useless  to 
exercise  the  power  in  this  case,  since  the 
testimony,  if  procured,  as  desired  by  appel- 
lants, would  not  contribute  anything  in  mak- 
ing out  the  prima  facie  showing  necessary 
to  cause  a  suspension  of  the  appeal  for  the 
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purpose  named.  It  will  be  noticed  that  the 
testimony  of  W.  D.  Blackman  would  only 
be  made  ayallable  on  a  snbseqnent  trial  to 
Impeach  the  testimony  of  Wiley  McKfsslcIc, 
a  witness  examined  on  behalf  of  the  state 
(in  the  event  he  should  be  again  used  by  the 
state  as  a  witness),  by  showing  that  he  made 
statements  inconsistent  with  his  testimony 
on  the  stand.  Whether  the  deceased  had  a 
knife  in  his  hand  during  the  difficulty  with 
the  defendants  was  strenuously  contested  on 
the  trial,  and  to  reopen  that  matter,  merely 
because  some  one  has  been  discovered  who 
has  heard  one  of  the  state's  witnesses  make 
statements  contradictory  of  his  testimony  on 
the  trial,  would  establish  a  dangerous  prec- 
edent. In  denying  a  motion  made  on  a 
similar  ground  in  State  ▼.  Workman,  38  S. 
G.  500,  16  S.  B.  770,  the  court  said:  "If 
such  a  ground  be  held  sufficient  to  sustain  a 
motion  like  this,  it  would  be  opening  the  door 
to  fraud  and  peijary,  and  cause  intermin- 
able delay  In  the  trial  of  causes." 

For  these  reasons,  we  think  the  motion  to 
suspend  appeal  should  be  refused,  and  that 
the  court  should  proceed  to  consider  the  ap- 
peal which  has  been  heard,  and  is  ready  for 
determination  upon  refusal  of  this  motion, 
and  it  is  so  adjudged. 

POPE,  0.  Jn  and  WOODS,  J.,  concur. 

GARY,  A.  J.  (dissenting).  This  is  a  mo- 
tion, upon  affldayits  hereinafter  mentioned, 
for  an  order:  **(1)  Suspending  the  appeal  in 
the  above-stated  case;  (2)  appointing  a  ref- 
eree to  take  the  affidavit  of  W.  D.  Blackman, 
as  disclosed  in  this  motion;  (3)  allowing  the 
defendants  to  make  a  motion  at  the  next 
term  of  the  court  of  general  sessions  for 
Darlington  county  for  an  order  granting  a 
new  trial  in  the  said  case  on  afteivdiscovered 
evidence.'* 

The  affidavit  of  Mr.  J.  R,  Coggeshall  is 
as  follows:  "Personally  appeared  before  me, 
J.  B.  Ooggeshall,  who,  being  duly  sworn, 
says  that  a  few  days  after  the  adjournment 
of  the  September  term  of  the  court  of  gen- 
eral sessions  for  Darlington  county,  at  which 
Sam  Marks  and  Mose  Ham  were  tried  for 
murder,  deponent  met  W.  D.  Blackman  on 
the  public  square  of  the  town  of  Darlington, 
9.  O.;  that  the  said  W.  D.  Blackman  men- 
tioned the  trial  of  Marks  and  Ham,  and  said, 
in  substance^  that  he  supposed  it  was  all  over 
with,  but  that  he  was  afraid  the  witnesses 
did  not  tell  all  about  that  knife;  that  he 
had  heard  Wiley  McKlsslck  talking  with 
Baines  at  his  house  only  a  short  time  utter 
Langston  was  killed,  and  that  McKlsslck 
said  they  could  say  what  they  pleased  about 
the  knife,  but  that  he  was  satisfied  that 
Langston  must  have  had  his  knife  in  his 
hand  when  he  was  killed,  as  only  a  short 
time  afterwards  he  picked  the  knife  up 
'about  the  hole^'  and  shut  it  up  and  put  it 
In  ills  pocket  Deponent,  having  heard  that 
ft  was  denied  on  the  witness  stand  that 


Liangston  h^d  a  knife,  mentioned  what  he 
had  heard  po  Qeo.  W.  Brown,  and,  at  his 
request,  asked  Mr.  Blackman  if  he  would 
make  an  affidavit  as  to  what  he  heard  Mc- 
Klsslck say/with  regard  to  the  knife  picked 
up  after  Liefngston  was  killed,  and  Mr.  Black- 
man  said  he  preferred  not  making  an  affi- 
davit, but  would  see  Mr.  Brown  about  the 
matter." 

The  affidavit  of  Bfr.  George  W.  Brown,  at- 
torney for  the  defendants,  sets  forth  the  fact 
that  the  testimony  was  not  discovered  before 
the  trial,  and  could  not  have  be^i  discovered 
by  the  uae  of  due  diligence,  as  there  were  no 
circumstances  putting  the  defendants  or  their 
attorney  upon  inquiry;  also  that,  when  re- 
quested by  him  to  make  an  affidavit,  the  said 
Blackman  refused  to  do  so. 

Section  76  of  the  Criminal  Gode  of  1902 
provides  that  "the  practice  and  proceedings 
in  cases  of  appeal  from  the  courts  of  general 
sessions  shall  conform  to  the  practice  and 
proceedings  in  cases  of  appeal  from  the 
courts  of  common  pleas."  Section  402,  subd. 
7,  of  the  Code  of  Procedure,  l»  as  follows: 
"When  any  party  intends  to  make  or  oppose 
a  motion  in  any  court  of  record,  and  it  shall 
be  necessary  for  him  to  have  the  affidavit  of 
any  person  who  shall  have  refused  to  make 
the  same,  such  court,  or  a  Judge  thereof,  may, 
by  order,  appoint  a  referee  to  take  the  affi- 
davit or  deposition  of  such  person.  Such 
person  may  be  subpoenaed  and  compelled  to 
att^id  and  make  an  affidavit  before  such  ref- 
oree,  the  same  as  before  a  referee  to  whom 
it  is  referred  to  try  an  Issue.  And  the  fees 
of  such  referee  for  such  service  shall  be  three 
dollars  per  day."  The  court  unquestionably 
has  the  power  to  appoint  a  referee  to  take 
the  affidavit  of  W.  D.  Blackman. 

Before  determining  whether  the  appeal 
should  be  suspended  for  the  purpose  of  ena- 
bling the  defendants  to  knake  a  motion  in  the 
circuit  court  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  I  desire  to  have 
before  me  the  affidavit  of  W.  D.  Blackman. 
I  think  it  should  therefore  be  adjudged  that 
the  master  for  Darlington  county  be  appoint- 
ed referee  to  take  the  affidavit  of  W.  D. 
Blackman,  and  that  he  forward  the  same  to 
tiiis  court;  and  that  it  should  be  further  ad- 
judged that  W.  D.  Blacknum  make  the  affi- 
davit before  said  referee. 

For  these  reasons^  I  dissent  from  the  con- 
elusion  announced  in  the  opinion  of  Mr.  Jue- 
tice  JONBS. 

On  the  Merita, 

GARY,  A.  J.  The  def endanti  were  Indict- 
ed for  the  murder  of  Hill  Langston,  and  the 
Jury  rendered  the  following  verdict:  "Guilty 
as  to  both  defendants,  with  a  recommenda- 
tion  to  mercy  as  to  Moses  Ham." 

The  appellants'  first  ground  of  appeal  is  as 
follows:  "Because  his  honor  erred  in  per- 
mitting the  witness,  J.  J.  Parrott,  Sr.,  a  wit- 
ness for  the  state,  to  testify,  against  the  ob- 
jection of  the  defendants^  as  follows:    *Q. 
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Yon  heard  me  ask  Hamp  Douglass  If  he  did 
not  tell  you,  at  or  near  the  mill,  a  short  time 
after  the  killing,  that  Langston  did  not  hare 
anything  in  his  hand  when  Sam  struck  him. 
Is  that  true  or  not?  A.  Yes,  sir;  he  told  me 
he  didn't  haye  anything  in  his  hand.  Q. 
Didn't  he  also  tell  you  that  Mose  said,  "Sam, 
don't  run?"  A.  Yes,  sir,  he  did;  the  other 
nigger  heard  It  Put  him  on  the  stand,  he 
will  say  he  told  me  so.  Park  Kelly  was  right 
there,  there  were  two  of  us' — it  being  re- 
spectfully submitted  that,  aa  the  testimony 
was  adduced  for  the  purpose  of  contradicting 
Hamp  Douglass,  the  tiiae  and  place  of  the 
alleged  declarations  were  not  sufficiently  fix- 
ed, and  the  witness,  Hamp  Douglass,  was  not 
sufficiently  adyertlsed."  In  order  to  lay  the 
foundation  for  the  contradiction  of  a  witness, 
it  is  necessary  that  he  should  be  apprised  of 
the  time,  place,  and  person  to  whom  it  is 
contended  he  made  the  statement  There  was 
a  compliance  with  these  requirements  in  this 

The  second  and  third  exceptions  are  as  fol- 
lows: "(2)  Because  his  honor  erred  in  per- 
mitting Robert  Scarborough,  a  witness  for 
the  state,  to  testify,  against  the  objection  of 
defendant  as  follows:  'Q.  When  you  went 
to  arrest  Sam,  did  or  not  he  make  a  dash  at 
you  or  advance  on  you?  (Objected  to.  Ob-, 
jection  oYerruled.  Exception  noted.)  Q.  Did 
he  or  not?  A  He  made  a  dash  at  me  twice. 
Q.  What  did  you  do?  A.  I  drew  my  pistol 
and  told  him  if  he  came  on  me  I  would  shoot 
him' — ^it  being  submitted  that  the  testimony 
was  incompetent  in  that  it  had  no  relation 
to  and  was  not  pertinent  to  the  issue  before 
the  court  and  could  have  been  brought  out 
by  the  state  for  no  other  purpose  than  to 
prejudice  the  minds  of  the  jury  against  the 
defendants,  and  was  an  indirect  and  Illegit- 
imate mode  of  attack  upon  the  character  of 
the  defendants,  when  the  defendants  had  not 
opened  the  door  to  proofs  of  character.  (3) 
Because  his  honor  erred  in  permitting  ttie 
state,  against  the  objection  of  defendants,  on 
the  crosB-examination  of  the  defendant  Sam 
Marks,  to  bring  out  the  following  testimony: 
*Q.  Didn't  you  tell  Moses'  father  to  look  out 
for  the  sherilf,  or  words  to  that  effect — as 
soon  as  he  came  you  intended  to  run  into 
him  and  take  his  pistol  away  from  him  and 
shoot  him?  A.  No,  sir.  (Objected  to  as  Ir- 
relevant) Q.  Didn't  you,  after  the  killing, 
on  the  same  day,  at  Moses'  father's  house, 
tell  him  to  look  out  for  the  sheriff,  as  you 
intended,  when  he  came,  to  run  into  him  and 
get  his  pistol  and  shoot  him?  A  No,  sir. 
(Objected  to.)'— it  being  submitted  that  the 
testimony  waa  incompetent,  and  was  an  in- 
direct mode  on  the  part  of  the  state  to  at- 
tack the  character  of  the  defendants,  when 
their  characters  had  not  been  put  in  issue, 
and  such  testimony  was  calculated  to  unduly 
prejudice  the  minds  of  the  jury  and  prevent 
a  fair  trial  of  the  case."  The  testimony  re- 
lated to  the  conduct  of  the  defendant  after 
the  homicide,  and  tended  to  show  an  inten- 


tion on  his  part  to  resist  arrest  The  testi- 
mony was  therefore  competent 

The  fourth  exception  Is  as  follows:  "(4) 
Because  there  was  absolutely  no  evidence  to 
support  the  verdict  of  the  jury."  There  was 
testimony  tending  to  support  the  verdict  of 
the  jury  as  to  Sam  Marks,  but  not  as  to 
Moses  Ham.  The  only  testimony  against 
Moses  Ham  was  that  he  called  out  to  Sam 
Marks,  after  the  homicide,  not  to  run,  and 
that  he  attempted  to  make  his  escape  with 
Sam  Marks.  These  facts  are  not  sufficient  to 
furnish  a  legal  Inference  of  a  conspiracy  be- 
tween the  defendants. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afllrmed  as 
to  Sam  Marks,  and  that  the  case  be  remand- 
ed to  that  court  for  the  purpose  of  having 
another  day  assigned  for  carrying  into  effect 
the  sentence  of  the  court;  and  that  as  to 
Moses  Ham  the  judgment  of  the  circuit  court 
be  reversed,  and  the  case  remanded  to  that 
oourt  for  a  new  trial. 


(70  s.  C.  480) 
STATE  V.  GADSDEN  et  al. 

(Supreme  CJourt  of  South  Carolina.     Feb.  11, 

1905.) 

BTIDSZIGE  —  NSW   TBIAIi— BXOEPTIONS— ABSOH— 
VABIANOB— ALIBI— INSTBX7CTI0NS. 

1.  Where  an  answer  on  croes-ezamination  was 
responsive  to  the  question  of  defendant's  coun- 
sel, defendant  camiot  object  that  it  gave  an  im- 
pression of  the  witness. 

2.  Exception  to  refusal  of  a  new  trial  will 
not  be  reviewed  where  the  record  does  not  show 
anv  motion  made. 

8.  An  objection  that  a  verdict  finding  defend- 
ant guilty  of  burning  the  bam  of  A.,  when  the 
indictment  charged  the  burning  of  tlie  bam  of 
B.,  will  not  be  considered  when  not  made  .be- 
low. 

4.  Where  defendant  pleads  an  alibi.  If  there 
is  any  reasonable  doubt  that  it  is  established 
by  a  preponderance  of  the  evidence  the  verdict 
shonld  be  for  defendant 

[ESd.  Note. — For  cases  in  point,  see  vol.  14, 
Ont  Dig.  Criminal  Law,  |  1^.] 

5.  It  is  not  error  to  give  a  request  subject  to 
an  instmction  already  given. 

Appeal  from  General  Sessions  Circuit  Court 
of  Oconee  (bounty;  Klugh,  Judge. 

liimerick  Gadsden  and  John  Trip  were  con- 
victed of  arson,  and  appeal.    Affirmed. 

J.  R.  Earle,  for  appellants.  J.  E.  Boggs, 
Sou  for  the  State. 

WOODS,  J.  The  defendants,  Limerick 
Gadsden  and  John  Trip,  were  convicted  of 
arson,  with  recommendation  to  mercy. 

The  first  ground  of  appeal  is  that  the  cir- 
cuit court  erred  in  allowing  the  witness  W.  J. 
Stribllng  to  give  his  impression  formed  from 
a  conversation  he  held  with  the  defendant 
Gadsden  a  day  or  two  before  the  fire,  instead 
of  confining  him  to  a  statement  of  the  sub- 
stance of  the  conversation.  When  this  wit* 
ness  had  given  the  conversation  in  substance, 
undertaking  in  some  degree  to  use  Gadsden's 
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precise  words,  which  Indicated  HI  will  on  the 
part  of  Gadsden  towards  the  prosecutor,  and 
expression  of  an  intention  to  "llz  him,"  the 
defendants'  counsel  moved  to  strike  ont  all 
the  witness  had  said  on  the  subject,  "as  be- 
ing Irreleyant  and  tending  to  show  reputa- 
tion." This  motion  was,  of  course,  refused. 
The  witness  then  said:  **Tho  Impression 
that  liimerick  made  on  me  was  that  he  in- 
tended to  indict  Craig."  The  solicitor  there- 
upon objected  on  the  ground  that  "impres- 
sions are  not  testimony."  His  objection  was 
orermled,  and  the  witness  said:  "I  had  an 
impression.  It  was  i^oduced  in  part  of 
my  knowledge  of  Limerick.  That  impres- 
sion was  that  Limerick  was  up  to  some  devil- 
ment." The  defendants'  counsel  then  asked* 
"Wasn't  what  he  said  what  impressed  you 
that  he.  intended  to  indict  him?"  and  the 
witness  answered,  "If  I  had  not  known  him 
before^  I  might  have  thought  he  intended  to 
indict;  but  from  my  previous  knowledge  of 
him,  my  impression  was  very  different  from 
that."  At  this  point  it  is  said  in  the  record, 
"Mr.  Barle  [defehdants'  counsel)  renews  mo- 
tion to  strike  out."  It  will  be  seen  from  this 
statement  of  what  occurred  at  the  trial,  tak- 
en from  the  printed  "case,"  that  it  does  not 
appear  that  defendants'  counsel  objected  at 
any  time  to  the  witness  giving  his  impres- 
sions, but,  on  the  contrary,  that  the  objec- 
tion was  made  by  tbe  solicitor.  Defendants' 
first  motion  to  strike  out  was  made  when  the 
conversation  itself — ^not  Impressions  or  con- 
clusions— ^had  been  given.  When  the  motion 
to  strike  out  was  renewed,  no  intimation  was 
given  the  court  as  to  the  portion  of  the  evi- 
dence it  Vfras  intended  to  embrace.  Assum- 
ing, however,  the  motion  was  Intended  to  re- 
fer to  the  last  answer  of  the  witness,  it  was 
properly  refused,  because  the  answer  was  re- 
sponsive to  the  question  of  defendants'  coun- 
sel by  which  he  was  endeavoring  to  empha- 
size that  the  impression  received  by  the  wit- 
ness from  the  conversation  was  that  the  in- 
tention of  the  defendant  was  merely  to  in- 
dict the  prosecutor.  The  first  five  exceptions 
are  therefore  overruled. 

As  it  does  not  appear  from  the  record  that 
a  motion  was  made  for  a  new  trial  on  behalf 
of  John  Trip,  the  sixth  exception,  charging 
error  in  refusing  him  a  new  trial,  cannot  be 
considered. 

The  seventh  exception  is:  "It  was  error 
for  the  court  to  sustain  a  verdict  for  the 
burning  of  Mrs.  Sarah  S.  HoUeman's  bam, 
while  the  indictment  charges  it  was  W.  O. 
Craig's  bam."  No  such  point  was  made  in 
the  court  below,  and  there  is  nothing  in  the 
record  to  indicate  the  allegation  as  to  owner- 
ship made  in  the  Indictment 

The  defendant  next  alleges  the  circuit 
Judge  erred  In  charging:  "If  they  have  failed 
to  establish  that  [referring  to  the  plea  of  an 
alibi]  by  the  preponderance  of  the  evidence, 
then  you  refuse  that,  and  ascertain  whether 
or  not  they  are  guilty  or  not  guilty."  Im- 
mediately  after  this  remark  in  the  charge 
60  S.B.—  2  . 


the  circuit  Judge  said:  '^f  you  have  any 
reasonable  doubt,  give  them  the  benefit  of  it. 
If  you  have  any  reasonable  doubt  as  to 
whether  they  established  an  alibi  or  not  by 
the  greater  weight  of  evidence,  give  them  the 
benefit  of  the  doubt,  and  conclude  that  they 
have  established  their  alibL"  Manifestly  this 
was  not  error.  State  v.  Anderson,  69  S.  C. 
229,  87  8.  B.  820. 

After  charging  one  of  defendants'  requests, 
the  circuit  Judge  said:  "I  have  substantially 
charged  you  that  already,  and  so  charge 
you,  taking  that  subject  to  what  I  have  al- 
ready said."  The  request  did  not  vary  in  the 
least  from  the  charge  already  given,  and 
therefore  there  could  be  no  error  in  giving 
it  subject  to  what  had  been  already  charged. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  aflirmed. 


(70  S.  C.  898) 
STATE  V.  SAULS. 

(Supreme  Court  of  South  Carolina.    Feb.  2, 

1905.) 

lt>BniCATXON— SBPABATS   INniOTMENTS— 

KVIDKNCB 

1.  Under  Cr.  Code  1902.  §§  290,  292,  defin- 
ing "fornication"  aa  intercourse  with  "each  oth- 
er/' and  providing  that  any  person  guilty  of  it 
shall  be  liable  to  indictment,  does  not  prevent 
Indictment  of  either  party  to  the  crime  sepa- 
rately. 

[Ed.  Note.-r-For  cases  In  point,  see  vol.  28, 
Cent  Dig.  Fornication,  |  2.] 

2.  The  exclusion  of  a  question  asked  prose- 
cuting witness  on  examination  —  whether  she 
brought  the  case  herself,  or  somebody  got  her 
to  bring  it — was  not  prejudicial  to  defendant, 
aa  It  would  have  had  little  effect  aa  a  test  of 
the  credibility  of  the  witness,  and  where  defend* 
ant's  testimony  varied  little  from  that  of  pros- 
ecutrix. 

8.  Whether  the  acts  of  fornication  proven 
were  frequent  enough  to  make  the  crime  habit- 
nal  was  a  question  for  the  Jury. 

Appeal  from  General  Sessions  Circuit 
Court  of  Hampton  County. 

William  Sauls  was  convicted  of  crime,  and 
appeals.    Affirmed.. 

W.  S.  Tilllnghast  and  Jno.  S.  Reynolds, 
for  appellant.  James  B.  Davis,  SoL,  for  the 
State. 

WOODS,  J.  The  defendant  vras  indicted 
for  fornication,  the  woman  v^ith  whom  the 
offense  was  alleged  to  have  been  committed 
not  being  included  in  the  indictment  Before 
the  trial  began,  the  defendant  moved  to 
quash  the  Indictment  on  the  ground  that  nei- 
ther the  man  nor  the  woman  could  be  sep- 
arately indicted*  The  motion  was  refused, 
and, the  defendant  was  convicted  and  sen- 
tenced. 

The  first  exception,  alleging  error  in  the 
circuit  judge  in  refusing  to  quash  the  Indict- 
ment, cannot  be  sustained.  The  general  rule 
is  that  the  participants  in  the  crime  of  forni- 
cation may  be  either  jointly  or  separately 
indicted.    9  Ency.  P.  &  P.  045.    But  the  de- 
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fendant  relies  upon  tbe  peculiar  wofde  ef 
the  statate  to  sustain  his  position.  Or.  CMe 
1902»  i  290,  proyides  that  "any  man  and 
woman  who  shall  be  guilty  of  the  crime  of 
adultery  or  fomlcatioiQ  shall  be  liable  to  In- 
dictment," etc  Section  292  defines  "fornica- 
tion" as  "the  living  together  and  carnal  in- 
tercourse with  each  other,  or  habitual  carnal 
intercourse  with  each  other,  without  living 
together,  of  a  man  and  woman,  both  being 
unmarried."  The  defendant's  view  is  that 
the  words  "with  each  other,"  in  this  last  sec- 
tion, should  be  regarded  as  necessarily  im- 
plying that  the  man  and  woman  should  be 
indicted  together,  and  not  separately,  espe- 
cially when  it  is  considered  that  the  statute 
provides  for  the  indictment  of  any  man  and 
woman,  not  any  man  or  woman,  who  shall 
be  guilty  of  the  crime  of  fornication.  The 
practical  objection  to  this  construction  is 
that  it  is  extremely  technical,  and  would  re- 
sult in  allowing  one  guilty  party  to  escape  if 
the  other  should  die  before  indictment  But 
aside  from  this,  the  principle  has  been  long 
since  settled.  While  it  requires  the  combin- 
ed action  of  at  least  three  persons  to  con- 
stitute the  crime  of  riot,  it  has  never  been 
doubted  that  one  of  such  persons  may  be  in- 
dicted separately;  the  indictment  stating  tbe 
names  of  the  others,  or  alleging  them  to  be 
unknown.    State  v.  Brazil,  Bice,  267. 

On  the  cross-examination  of  the  prosecut- 
ing witness,  the  circuit  judge  excluded  the 
question:  "Did  you  bring  the  case  yourself, 
or  did  somebody  get  yon  to  bring  it?"  The 
defendant  insists  this  was  reversible  error, 
because  the  question  was  admissible  and  im- 
portant, as  affecting  the  credibility  of  the 
witness,  and  to  show  that  the  prosecution 
was  the  result  of  a  conspiracy.  "The  gen- 
eral rule  permits  a  witness  to  be  cross-ex- 
amined by  questions  which  tend  to  test  his 
accuracy,  veracity,  or  credibility,  or  to  shake 
his  credit  by  injuring  his  character,  but  the 
extent  of  such  cross-examination  is  very 
largely  left  to  the  discretion  of  the  court!" 
Kennington  v.  Oatoe,  68  S.  O.  474,  47  S.  B. 
719.  Besides,  even  if  the  admission  had 
l)een  elicited  from  the  prosecutrix  that  others 
had  procured  the  prosecution,  certainly  it 
could  not  have  availed  the  defendant,  be- 
cause it  could  have  little,  if  any,  effect  as  a 
test  of  the  accuracy,  veracity,  credibility,  or 
character  of  the  witness,  especially  when  the 
defendant's  testimony  as  to  the  illicit  inter- 
course varied  little  from  that  of  the  prose- 
cutrix. 

The  defendant's  third  exception  is  "that, 
the  prosecutrix  having  testified  positively  to 
the  periods  of  the  acts,  habitual  is  not  a 
matter  of  opinion  for  the  Jury,  and,  taking 
the  testimony  of  prosecutrix  as  true,  the  stat- 
ute was  not  violated."  In  view  of  the  fact 
that  the  defendant  and  the  prosecutrix  both 
testified  to  frequent  carnal  intercourse  with 
each  other  during  a  period  extending  ovw 
several  months,  at  least,  we  are  quite  at  a 
loss  to  understand  how  it  could  be  contended 


that  tiiere  was  bo  evidenoe  that  the  statntt 
had  been  violated.  Whether  these  acts  were 
frequent  enough  to  make  the  habitual  carnal 
intercourse,  against  which  the  statute  was 
directed,  was  a  question  properly  left  to  the 
Jury.  State  v.  Oarroll,  80  S.  0.  86,  8  8.  B. 
4S8,  14  Am.  St  Bep.  883. 

The  Judgment  of  this  court  is  that  the 
judgment  of  tbe  circuit  court  be  affirmed. 


(70  8.  O.  S88) 
GILBBATH  v.  GBBBNVILLB  OOUNTT. 

(Bupreme  Oourt  of  South  Oarolina.    Feb.  2, 

1906.) 
SHXBiFrs— ooMPENSATioH— ran. 

Acts  1902,  p.  1078,  i  4,  giving  the  sheriff 
eC  Greenville  ooun^  an  annual  salarv  of  $2,200, 
and  by  section  17  upage  1086)  repealing  all  acts 
inconsistent  with  the  statute,  gives  the  sheriff 
a  salary  in  lieu  of  fsM,  and  he  cannot  collect 
fees  of  a  county  for  serving  papers  issued  in  a 
criminal  case  by  a  magistrate. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48, 
Gent  Dig.  Sheriffs  and  Oontables,  H  45-99.] 

Appeal  from  Oommon  Pleas  Oircuit  Oourt 
of  Greenville  Oounty. 

Oontroversy  without  action  between  J.  D. 
Gilreath  and  Greenville  oounty.  From  the 
order  entered,  defendant  appeals.    Beversed. 

T.  K.  Barle  and  Shuman  ft  Muckenfuss, 
for  appellant  Adam  0.  Welbom,  for  re- 
spondent 

GABY,  A.  J.  This  is  a  controversy  with- 
out action,  for  the  purpose  of  determining 
whether  J.  D.  Gilreath,  as  sheriff  of  Green- 
ville county,  is  entitled  to  a  fee  of  $2.20  for 
services  rend^ed  in  arresting  a  person  under 
a  warrant  charging  him  with  assault  and  bat- 
tery with  intent  to  kill,  issued  by  L.  K.  Clyde, 
a  magistrate  for  the  dty  of  creenville,  S.  0. 
His  honor  the  circuit  Judge  ruled  that  neither 
the  general  salary  law  nor  the  magistrates' 
and  constables'  acts  of  1902  impose  upon  the 
sheriff  of  Greenville  county  the  duty  of  serv- 
ing process  in  magistrate  courts  without  com- 
pensaticm.  The  sole  question  in  the  case  is 
whether  said  ruling  was  erroneous. 

In  1902  (page  1075)  an  act  was  passed  enti- 
tled "An  act  to  fix  the  amount  of  the  compen- 
sation to  be  paid  to  the  county  officers  of  the 
various  counties  of  the  state."  Section  4  of 
that  act  (page  1078)  provides  "that  the  sher- 
iffs of  the  various  counties  of  this  state  shall 
receive  annual  salaries  in  lieu  of  all  costs  and 
fees  chargeable  against  the  county,  as  fol- 
lows: •  •  •  Greenville,  twenty-two  hun- 
dred dollars."  Section  17  (page  1086)  con- 
tains the  usual  clause  repealing  all  acts  or 
parts  of  acts  inconsistent  with  the  statute. 
The  plain  intention  of  the  act  is  that  the 
sheriff  of  Greenville  county  should  not  re- 
ceive any  compensation  whatever,  exc^t  the 
salary  of  $2,200,  for  the  rendition  of  all  serv- 
ices by  him  as  sheriff  theretofore  chargeable 
against  the  county.  In  section  8118  of  the 
0)de  of  Laws,  prescribing  fees  for  the  sher- 
iffs, is  the  following  clause:  "For  the  service 
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or  ezecntion  of  impen  teoed  l>7  a  iiiagi8trat%  « 
tbe  sheriff  or  Us  deputy  seryiiig  or  ezecotliig 
the  ■aine»  shall  be  allowed  the  same  fees  as 
are  allowed  to  constables."  This  proTlsion  Is 
Inconsistent  with  the  foregoing  act  of  1902, 
at  least  in  so  far  as  Qreenvllle  county  Is  oon- 
cernedl,  and  Is  therefore  inoperatiye  In  that 
county. 

It  la  the  Judgment  of  this  court  that  the 
judgment  of  the  drcuit  court  be  reversed. 


f70  S.  C.  STT) 

BLOWBR8  T.  SOUTHORN  RY. 
(Supreme  Court  of  Sonth  Carolina.     Jan.  18, 

1905.) 

ROHBUTT  —  SmnOIENOT  OT  ByiDSNOl — ^AOTIOIV 
FOB  SXBYIOBS— DCPLISD  OORTBAOT. 

1.  Where  hicompetent  evidence  is  admitted 
without  objection.  Its  sufficiency  is  for  the  jury 
and  it  cannot  be  disregarded  on  motion  for  non- 
suit. 

[Bd.  Note. — For  cases  in  point,  see  yoL  46, 
Cent  Dig.  Trial,  {  261.] 

2.  In  an  action  for  compensation  under  an 
implied  contract  for  senrlces  rendered  by  the 
plaintilf,  where  the  evidence  for  plaintiff  show- 
ed that  the  services  were  not  rendered  as  a 
gratuity,  but  under  a  mistake  on  the  part  of 
plaintiff  as  to  his  rights,  the  question  whether 
the  inference  was  raised  that  they  were  ren- 
dered under  an  implied  understanding  that  com- 
pensation was  to  be  made  was  for  the  jury  and 
not  for  the  judge. 

[Ed.  Note. — For  cases  in  point,  see  voL  50, 
Cent  Dig.  Work  and  Labor,  |  59.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Townsend,  Judge. 

Action  by  Richard  D.  Blowers  against  t^e 
Southern  Railway.  From  a  judgment  of  non- 
salt,  plaintiff  appeals.    Reversed. 

Johnson  ft  Nash,  for  appellant  O.  P. 
Sanders,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  com- 
pensation under  an  alleged  implied  contract 
for  services  rendered  the  defendant  by  the 
plaintiff.  The  appeal  is  from  an  order  of 
nonsuit  The  complaint  alleges  that  the  de- 
fendant was  engaged  in  the  transportation 
of  the  United  States  mails  over  the  lines  of 
its  railways  to  and  from  the  city  of  Spartan- 
burg, S.  C,  under  a  contract  with  the  United 
States,  by  which  it  was  the  duty  of  the  de- 
fendant to  transfer  all  malls  from  one  of 
Its  cars  to  the  other,  also  to  handle  and  guard 
such  mails  at  its  depot,  and  deliver  the  same 
to  the  proper  agents  of  the  United  States 
at  the  depot  and  transfer  station;  that  the 
plaintiff  from  the  1st  day  of  July,  1894,  until 
the  let  day  of  July,  1900,  performed  that 
duty  at  the  request  and  with  the  knowledge 
and  acquiescence  of  the  defendant  The  an- 
swer of  the  defendant  denied  the  material 
allegations  of  the  complaint,  and  alleged  that 
the  contract  entered  into  between  the  de- 
fendant and  the  government  was  fully  per- 
formed to  the  satisfaction  of  the  latter.  His 
honor  the  presiding  judge  granted  an  order 
of  nonsuit  on  the  ground  that  the  proof  fail- 


ed to  show  any  contract  or  meeting  of  the 
minds  between  the  parties.  The  appeal  as- 
signs error  in  the  ruling. 

There  was  testimony  tending  to  show  that 
the  plaintiff  was  a  mail  messenger  under  a 
contract  between  himself  and  the  govern- 
ment The  duty  of  the  messenger  was  te 
carry  the  Spartanburg  mail  from  the  post 
office  to  the  train,  and  from  the  train  to  the 
post  office.  The  duty  of  the  clerk  was  to 
transfer  the  mail  from  one  train  to  another. 
The  plaintiff  testified  as  follows:  "Q.  Tou 
acted  as  transfer  clerk  during  the  whole  of 
that  time?  A«  Tes,  sir.  Q.  Under  whose 
supervision  would  you  do  these  things  there 
at  the  depot?  A.  Under  Mr.  Irwin's  direc- 
tion. Q.  W.  P.  Irwin?  A.  Yes,  shr.  Q.  In 
what  capacity  was  he  acting?  A.  He  was 
agent  of  the  Southern  Railway.  Q.  Did  you 
ever  have  dealings  with  anybody  else  in  re- 
gard to  your  duties  as  transfer  cleric?  A. 
No,  sir.  Q.  Tou  had  been  for  quite  a  while 
mail  messenger  here  in  the  city  of  S);Mirtan- 
burg,  carrying  mail  backward  and  forward 
from  the  depot  to  the  train?  A.  Yes,  sir. 
Q.  So  the  government  would  advertise  for 
mail  messenger  to  do  this  work?  A.  Yes, 
sir.  Q.  You  and  others  would  put  in  bids? 
A.  Yes,  sir.  Q.  In  putting  in  your  bid, 
didn't  you  calculate  upon  handling  this  mall 
—transfer  it  from  car*  to  car,  from  train  to 
trahi?  A.  I  don't  know  as  I  did.  It  didn't 
read  that  way.  Q.  I  asked  you  if  you  didn't 
calculate  on  doing  that— didn't  you  think  you 
were  getting  pay  from  the  government  for 
doing  it?  A.  No,  sir.  Q.  Don't  you  know 
you  didn't  Intend  to  charge  the  railroad  com- 
pany? A.  I  intended  to  charge  them  when 
I  found  it  was  their  duty  to  do  it  Q.  Be- 
fore you  found  out,  didn't  you  do  this  work 
all  along  with  no  intention  whatever  of  char- 
ging the  railroad  company?  A.  Not  until  I 
found  out  it  was  their  duty.  Q.  When  did 
you  find  out  it  was  their  duty?  A.  When 
Mr.  Irwin  told  me  it  was  the  railroad  com- 
pany's duty.  Q.  Was  it  not  after  you  lost 
the  contract,  and  Pollard  had  it?  A.  Yes, 
sir.  Q.  You  heard  some  man  talking  to  Pol- 
lard, and  tell  Pollard  it  was  not  his  duty  to 
do  it?  A.  Yes,  sir.  Q.  That  was  the  way 
you  found  out?  A.  Yes,  sir.  Q.  During  the 
time  before  you  found  out,  while  you  were 
doing  this  work,  you  had  no  intention  what- 
ever of  charging  the  railroad  company?  A. 
No,  sir.  Q.  The  government  was  paying  you 
regularly?  A.  Was  not  then.  Q.  During  the 
time  you  were  doing  it?  A.  Yes,  sir;  they 
were  paying  me  for  messenger  service.  Q. 
Up  to  the  time  Pollard  got  the  Job,  the  gov- 
ernment paid  you?  A.  Yes,  sir;  that  is,  not 
for  transferring.  They  are  two  distinct 
things.  One  is  a  transfer  clerk,  and  the  oth- 
er is  a  mail  messenger.  That  is  the  way  the 
contract  Is  let  out  Q.  The  government  paid 
you  under  your  bid/  and  you  put  in  your  bid 
against  the  government  for  this  messenger 
work?  A.  Yes,  sir.  Q.  You  made  your 
charges  against  the  government?     A.  Yes. 
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ilr.  Q.  Yon  make  anj  chargeB  against  the 
railroad?  A.  No,  sir.  Q.  Tou  went  along 
and  did  It,  tblnklng  yon  couldn't  charge^  and 
not  Intending  to  charge,  the  railroad?  A.  I 
didn't  Intend  to  charge  nntll  I  fonnd  out  I 
was  doing  work  for  the  railroad  company. 
Q.  Ton  had  no  Idea  or  Intention  of  charging 
—  Yon  never  made  any  demand  upon  the 
railroad  during  that  time?  A.  Not  until  I 
found  it  was  not  my  duty  to  do  the  work. 
Q.  When  complaints  would  come  In  regard 
to  mall  handled  by  the  transfer  clerk,  or 
between  points  where  your  duties  as  mall 
messenger  ended  or  duties  as  transfer  clerk 
began —  When  complaints  would  come  in 
regard  to  mall  handled  between  those  two 
points,  who  would  they  come  through?  A. 
Mr.  Irwin,  agent  of  the  Southern  Railway. 
Q.  Did  the  goyemment  ever  complain  to  you 
in  regard  to  packages  lost  or  misplaced,  or 
anything  else,  between  the  points  where  your 
duties  as  a  transfer  clerk  began?  A.  No,  sir. 
Q.  Did  the  railroad,  through  Mr.  Irwin,  its 
agent,  ever  complain  to  you,  between  the 
point  where  the  transfer  clerk's  duties  ended 
and  the  mail  messenger's  duties  began?  A. 
No,  sir;  that  always  came  through  the  goy- 
emment Q.  Then,  the  point  between  the 
mail  messenger  and  the  transfer  clerk,  the 
goyemment  stopped,  and  the  railroad  began? 
A.  Yes,  sir.  Q.  Was  it  not  your  intention  at 
the  time  you  performed  these  services  to  give 
them  to  the  railroad?  A.  No,  sir.  Q.  Did 
yon  intend  to  give  them  to  anybody?  A. 
No,  sir." 

It  may  be  that  some  of  the  testimony  was 
incompetent  It  was,  however,  introduced 
without  objection.  The  rule  Is  thus  stated 
in  Ashe  v.  R.  R.,  65  S.  0.  134,  188,  43  S.  B. 
803,  894:  ''If  testimony  is  received  without 
objection  which  would  otherwise  be  incom- 
petent it  becomes  competent,  and  cannot  be 
disregarded  upon  a  motion  for  nonsuit  but 
its  sufficiency  must  be  left  to  the  Jury."  The 
defendant  knew  that  its  contract  was  being 
fully  performed  to  the  satisfaction  of  the 
government  The  presumption  is  that  it  had 
knowledge  of  the  agencies  by  which  it  was 
performing  its  contract  with  the  government 
Furthermore,  there  was  testimooy  to  the  ef- 
fect that  when  complaints  were  made  by 
the  defendant  as  to  the  manner  in  which  the 
plaintiff  was  discharging  the  duties  of  trans- 
fer clerk,  they  were  communicated  to  the 
plaintiff  through  W.  P.  Irwin,  the  agent  of 
the  defendant  at  Spartanburg.  The  forego- 
ing testimony  not  only  tends  to  show  that 
the  defendant  had  knowledge  that  the  plain- 
tiff was  rendering  services  as  transfer  clerk, 
but  likewise  acquiescence  on  its  part 

The  principle  applicable  to  this  case  is  cor- 
rectly stated  in  Ez  parte  Ayeock,  34  S.  Q. 
255,  256,  13  S.  B.  450,  wherein  the  court  says: 
"The  general  mle  is  that,  where  one  who  is 
under  no  legal  or  moral  obligation  to  do  so, 
renders  services  to  another  at  his  request, 
or  with  his  knowledge  and  acquiescence,  the 
law  raises  an  Implied  promise  on  the  part 


of  the  person  receiving  the  services  to  pay 
what  they  are  reasonably  worth.  •  •  • 
There  being  nothing  else  to  which  the  rendi- 
tion of  the  services  can  be  referred,  the  in- 
ference is  that  they  were  rendered  upon  an 
implied  understanding  that  compensation 
was  to  be  made,  •  •  •  unless  the  testis 
many  shows  that  such  uxis  not  the  oonsid^ 
eration  upon  ichidh  the  services  were  ren^ 
dered."  (Italics  ours.)  The  question  wheth- 
er this  Inference  was  rebutted  by  the  testi- 
mony must  be  determined  by  the  Jury,  and 
not  by  the  presiding  Judge.  The  rule  is  thus 
set  forth  In  14  Bnc.  of  Law  (1st  Bd.)  7^7: 
"Where  one  person  performs  labor  for  an- 
other, the  law  presumes  a  request,  and  a 
promise  to  pay  what  such  labor  is  reasonably 
worth,  unless  It  is  understood  that  It  is  to 
be  performed  gratuitously,  or  It  is  performed 
under  circumstances  which  repel  the  pre- 
sumption of  a  promise  that  compensation 
shall  be  made."  The  testimony  tends  to 
show  that  the  services  were  not  rendered  as 
a  gratuity,  but  under  a  mistake  on  the  part 
of  the  plaintiff  as  to  his  rights.  In  a  note 
on  page  767  of  the  14  Bdc.  of  Law  (1st  Bd.) 
it  is  said:  'It  is  well  settled  that  if  one  man 
labors  for  anoth^,  or  renders  him  service 
in  his  business,  and  that  other,  knowing  all 
the  facts,  stands  by  and  sees  what  is  done, 
and  makes  no  objection,  he  Is  estopped  to 
deny  that  such  services  were  rendered  at  his 
request"  Citing  Academy  v.  Allen,  14  Mass. 
176,  7  Am.  Dec.  201,  and  Guild  v.  Guild,  15 
Pick.  (Mass.)  130.  The  foregoing  authorities 
show  that  the  ruling  of  the  circuit  Judge  was 
erroneous,  and  that  the  case  should  have 
been  submitted  to  the  Jury. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  trlaL 

(70  8.  C.  41B) 

STATE  V.  GAYLORD  et  aL 

(Supreme  Court  of  South  Carolina.     Feb.  7, 

1905.) 

HOMICIDE— JOINT     DEFENDANTS— EVIDENCJB— 

THREATS. 

1.  Where  two  defendants  are  engaged  in  a 
difficulty  with  two  others,  and  one  of  the  latter 
is  killed,  a  defendant  cannot  escape  on  die 
ground  that  his  shot  did  not  kill,  if  he  brought 
on  the  fight 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  §§  48-61.] 

2.  Where,  on  a  trial  for  murder  in  an  affray 
between  the  two  defendants  and  two  others,  one 
defendant  alle^  that  he  did  not  bring  on  the 
difficulty,  but  it  was  brought  on  by  one  of  the 
others,  he  should  be  allowed  to  show  the  threats 
of  such  other,  if  not  too  remote,  to  indicate  his 
probable  animus. 

Appeal  from  General  Sessions  Circuit  Court 
of  Greenville  County;  M.  F.  Ansel,  Special 
Judge. 

Rush  Gaylord  and  Doc  Gaylord  were  con- 
victed of  murder,  and  ai^peal.  Reversed  as 
to  Doc  Gaylord,  and  affirmed  as  to  Ruab 
Gaylord. 
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Shuuum  &  Muckenf USB,  tor  appellantA.  J, 
Bl  BoggB,  SoL,  for  the  State. 

WOODS,  J.  The  def  endanti  were  conTlet- 
ed  of  the  murder  of  Will  Oannady,  with  a 
recommendatiOD  to  mercy,  and  were  duly 
■ODtenced  to  life  imprisonment.  The  facts 
are  peculiar,  and  the  appeal  raises  at  least 
one  Interesting  qneetion.  The  tragedy  occur- 
red at  New  PUgrlm  Church*  where  a  num« 
ber  of  negroes  had  met  for  some  social  or 
religious  purpose.  Doc  Gaylord  and  Bush 
Oaylord  were  near  the  path  to  the  spring* 
when  the  deceased.  Will  Oannady,  and  his 
brother,  Mitch  Oannady,  approached*  and  a 
difficulty  immediately  began  between  Doc 
Gaylord  and  Mitch  Oannady.  The  witnesses 
for  the  state  testified  that  Doc  Gaylord  fired 
first,  and  without  any  proYOcation  by  Mitch 
Gannady.  Witnesses  for  the  defense  testified 
with  equal  posltiyenees  that  Mitch  Oannady 
commenced  the  difficulty  by  abusing  Doc 
Gaylord,  and  immediately  opening  fire  on 
him.  There  was  also  evidence  on  behalf  of 
the  defense  tiiat  Will  Oannady,  who  was 
killed,  opened  fire  on  Bush  Gaylord  while 
Doc  Gaylord  and  Mitch  Oannady  were  shoot- 
ing at  each  other.  On  the  other  hand,  the 
witnesses  for.  the  state  said  that  Will  Oan- 
nady had  no  pistol,  and  was  shot  by  Bush 
Gaylord  while  he  was  trying  to  make  peace, 
or  at  least  protesting  against  yiolence.  Nei- 
ther of  the  Gaylords  was  struck,  while  Mitch 
Oannady  received  three  wounds,  and  WUI 
Oannady  two,  which  resulted  in  his  death. 
The  evidence  makes  it  practically  certain 
Wm  Oannady  was  killed  by  Bush  Gaylord* 
and  that  Doc  Gaylord  did  not  shoot  him  at 
alL  If,  howevw.  Doc  Gaylord  brought  on 
the  fight  with  pistols,  and  Bush  Gaylord 
Joined  him  in  the  unlawful  attempt  to  take 
human  life,  and,  in  the  pursuit  of  this  com- 
mon purpose.  Bush  Gaylord  alone  killed 
the  deceased*  Doc  Gaylord  could  not  escape 
on  the  ground  that  it  was  not  the  ball  from 
his  pistol  that  killed.  Both  would  be  guilty. 
State  V.  Oannon,  49  S.  (X  666*  27  S.  B.  526. 
There  was  evidence  tending  to  prove  that 
Doc  Gaylord  did  commence  the  shooting,  in 
which  Bush  Gaylord  Joined  him,  and  thus 
brought  about  the  homicide.  For  this  rea- 
son* a  new  trial  as  to  Doc  Gaylord  for  lack 
of  evidence  to  support  the  verdict  was  prop- 
erly refused. 

The  more  serious  question  is,  was  the 
circuit  court  in  error  In  rejecting  all  evi- 
dence of  previous  threats  of  Mitch  Oannady 
against  Doc  Gaylord,  and  evidence  as  to 
his  reputation  for  violence?  It  will  be  ob- 
served that  Doc  Gaylord  could  be  convicted 
of  the  murder  only  by  proof  that  he  brought 
about  a  contest  with  pistols,  in  which  Bush 
Gaylord,  acting  in  concert  with  him,  killed 
the  deceased.  The  pivotal  question,  there- 
fore. In  the  trial  of  Doc  Gaylord,  was  wheth- 
er he  fired  on  Mitch  Oannady,  and  thus,  with- 
out legal  accuse*  brought  on  the  fight*  or 


shot  in  self-defense  after  he  himself  had  been 
violently  abused  and  fired  at  by  Mitch  Oasir 
nady.  On  this  issue  much  contradictory 
evidence  was  adduced.  In  convicting  Doc 
Gaylord  of  the  murder  of  Will  Oannady,  the 
Jury  necessarily  found  that  he  brought  on 
the  fight  by  attacking  Mitch  Oannady.  Bvi- 
dence  of  threats  and  of  reputation  is  re- 
ceived because  such  evidence  tends  to  in- 
dicate the  probable  attitude  and  animus  of 
the  parties  towards  each  other,  and  give  color 
to  their  actions.  Manifestly,  it  was  as  vital 
to  Doc  Gaylord's  defense  to  support  the  di- 
rect testimony  that  Mitch  Oannady  was  the 
aggressor  by  showing  his  animus,  as  if  Mitch 
instead  of  Will  had  been  killed,  because 
Doc's  guilt  or  innocence  of  the  murder  of 
Will  depended  on  whether  he  had  attacked 
Mitch  and  brought  on  the  fight*  or  had  only 
defended  himself  against  an  unprovoked 
attack.  We  think*  therefore*  on  principle, 
the  circuit  court  was  in  error  in  holding  that 
evidence  could  be  admitted  only  as  to  the 
reputation  and  threats  of  the  deceased. 
While  the  question  seems  to  be  a  novel  one 
in  this  state*  the  view  above  stated  is  sus- 
tained by  the  current  of  authority.  When 
the  defendant,  in  support  of  the  denial  of 
his  own  guilt*  offers  testimony  tending  to 
show  that  the  crime  was  committed  by  a 
third  party,  evidence  of  the  threats  of  such 
third  party  is  admissible,  when  they  are  not 
too  remote  or  Insignificant,  to  throw  light 
on  the  actions  of  such  third  party.  Alex- 
ander V.  U.  8.*  138  U.  a  858,  11  Sup.  Ot  850, 
84  U  Bd.  954;  State  v.  Hawley  (Oonn.)  27 
Atl.  417;  Kunde  v.  State  (Tex.  App.)  8  S. 
W.  830;  Oline  v.  State  (Tex.  Or.  App.)  27  S. 
W.  138;  Beeves  v.  State  (Tex.  Or.  App.)  81  S. 
W.  882.  Here  Doc  Gaylord's  defense  was 
that  he  did  not  bring  on  the  difficulty,  and 
that,  on  the  contrary,  it  was  brought  on  by 
Mitch  Oannady,  a  third  party;  and,  to  throw 
light  on  the  contradictory  evidence  bearing 
on  this  issuer  it  was  his  right  to  prove  the 
turbulent  character  of  Mitch  Oannady,  and 
his  threats,  If  found  by  the  circuit  court 
not  to  be  too  remote  or  Insignificant,  to  in- 
dicate his  probable  animus. 

We  do  not  think,  however,  this  conclusion 
can  avail  Bush  Gaylord.  There  was  not  the 
slightest  evidence  that  Mitch  Gannady  at- 
tacked him,  or  that  he  was  in  any  danger 
from  the  pistol  of  Mitch.  His  defense  was 
that  Will  Cannady  made  an  unprovoked  at- 
tack on  him,  and  that  he  killed  him  in  de- 
f endhig  his  own  life.  The  animus  or  motive 
of  Mitch  Oannady  could  not,  therefore,  af- 
fect his  case.  It  may  be  true  that,  if  there 
had  been  evidence  of  a  conspiracy  between 
the  two  Oannadys — ^not  only  against  Doc 
Gaylord,  but  also  against  Bush  Gaylord — 
satisfactory  to  the  circuit  Judge,  the  threats 
of  Mitch  Oannady,  one  of  the  conspirators, 
against  Bush  Gaylord,  would  have  been  ad- 
missible in  his  defense.  But  there  was  not 
the  slighted  evidence  of  conspiracy  against 
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Bush  Gaylord,  and  there  was  therefore  no 
basis  for  admitting  threats  of  Mitch  Oan- 
nady  on  this  ground. 

The  judgment  of  this  court  is  that  as  to 
Rush  Gaylord  the  judgment  of  the  circuit 
court  be  affirmed,  and  that  as  to  Doc  Gay- 
lord  the  judgment  of  the  circuit  court  be  le- 
yersed,  and  the  case  be  remanded  for  a  new 
trIaL 


(70  S.  C.  409) 

STATE  y.  CORNELL. 

(Supreme  €k)urt  of  South  Oarolina.    Feb.  2, 

1905.) 

BBOOONIZAIf  OS— VAUDrrr— SIGITATUBB  OT  PBIIf- 

OIPAIr-TOBTBITnBB— LAOHBB— PBOCBDUBX 

—XVIDENOB— COSTS. 

1.  An  appearance  recognisance  In  the  general 
flesaiona  is  binding  on  a  surety  without  signature 
of  principal. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  5» 
Oent  Dig.  BaU,  ||  216, 217.] 

2.  Evidence  held  insufficient  to  show  that  a 
surety  signed  an  appearance  recognizance  in  the 
general  sessions  on  the  condition  that  the  prin- 
cipal  should  also  sign  it. 

8.  Gr.  Code  1902,  i  85,  proTiding  that  a  for- 
feited recognizance  snould  be  estreated  without 
delay,  is  merely  directory,  and  a  proceeding  in 
1903  to  estreat  a  recognizance  forfeited  in  1897 
is  not  barred  by  laches. 

[EdL  Note. — ^For  cases  in  point,  see  vol.  5, 
Cent  Dig  BaU,  |  88ai 

4.  In  proceedings  to  estreat  a  recognizance, 
an  allegation  that  defendant,  pursuant  to  a  pre- 
liminary examination  before  a  magistrate,  was 
bound  oyer  to  appear  in  bond  signed  by  two 
sureties,  sufficiently  alleges  that  the  signing  was 
in  the  presence  of  the  magistrate. 

5.  In  proceeding  to  estreat  a  recognizance  it 
should  be  alleged  that  defendant  was  called  at 
the  door  of  the 
swer. 


le  courthouse,  and  failed  to  an- 


[Ed.  Note. — For  cases  in  point,  see  yol.  6, 
Cent  Dig.  Bail,  |  837. 

6.  In  a  proceeding  to  estreat  a  recognizance, 
the  fact  that  defendant  was  called  at  the  court- 
house door  and  failed  to  answer  should  be  shown 
of  record,  but  may  be  shown  by  evidence  of  so- 
licitor. 

[Ed.  Note. — ^For  cases  in  point,  see  yol.  6, 
Cent  Dig.  BaU,  |  345.] 

7.  A  special  proceeding  by  the  state  to  estreat 
a  recognizance  does  not  fall  within  rule  60  of 
the  circuit  court  that  where  a  party  has  suffer- 
ed a  nonsuit,  all  proceedings  m  a  new  action 
shall  be  suspended  until  the  costs  of  the  former 
action  have  been  paid,  so  as  to  bar  the  state  be- 
cause of  its  failure  to  pay  costs  of  action  by 
state  against  the  surety  on  the  recognizance  on 
the  civil  side  of  the  court 

Appeal  from  General  Sessions  Circuit  Court 
of  Richland  County;  Jos.  A.  McCullough, 
Special  Judge. 

Proceedings  to  estreat  recognizance  In  the 
case  of  the  State  against  Edward  Cornell. 
From  an  order  for  judgment,  J.  M.  Quattle- 
baum  appeals.    Affirmed. 

Lyles  &  McMahan.  for  appellant  Thomas 
A  Gibbes,  for  the  State. 

JONES,  J.  This  is  a  proceeding  by  rule 
to  show  cause  in  the  court  of  general  ses- 


sions to  estreat  a  recognizance,  signed  by  J. 
M.  Quattlebaum  and  J.  R.  Hall  as  sureties, 
for  the  appearance  of  Edward  Cornell  to 
answer  an  indictment  in  the  aboye-stated 
case  for  an  attempt  to  rob  and  steal  from 
the  person.  The  rule  was  not  seryed  upon 
Edward  Cornell,  the  defendant,  named  in  the 
recognizance  as  principal,  or  upon  J.  R.  Hall, 
one  of  the  sureties,  because  they  could  not 
be  found  within  this  state,  being  aenred  only 
upon  J.  M.  Quattlebaum,  who  made  return, 
and  now  appeals  from  the  Judgment  upon  the 
recognizance  rendered  herein. 

In  the  case  of  State  y.  Quattlebaum,  87  S. 
C.  203,  46  S.  E.  162,  the  state  brought  an  ac- 
tion upon  said  recognizance  in  the  conrt  of 
common  pleas,  but  this  court  held  that  the 
court  of  general  sessions  alone  has  Jurisdic- 
tion of  proceedings  to  forfeit  recognizance. 
It  appears  as  a  fact  in  this  case  that  Edward 
Cornell,  principal,  did  not  sign  the  recog- 
nizance. In  the  case  of  State  against  Quat- 
tlebaum, supra,  the  court  held  that  an  ap- 
pearance recognizance  in  the  general  sessions 
is  binding  on  the  surety  without  the  signa- 
ture of  the  principal.  In  so  far  as  that  ques- 
tion may  be  deemed  inyolyed  here,  we  affirm 
the  conclusion  reached  in  the  State  against 
Quattiebaum  for  the  reasons  therein  giyen. 
It  is,  howeyer,  strenuously  urged  here  now 
that  the  recognizance  is  not  complete  as  an 
obligation  of  the  surety  Quattiebaum,  for  the 
reason  that  it  was  the  understanding  that 
the  recognizance  was  not  to  be  dellyered  and 
treated  as  complete  until  the  principal,  Cor- 
nell, had  signed  it  If  we  fissume  that  it  was 
within  the  power  of  the  magistrate  who  took 
the  recognizance  to  enter  into  an  under- 
standing and  agreement  that  the  recogni- 
zance should  not  be  deemed  complete  and 
binding  until  the  principal,  as  well  as  all 
the  named  sureties,  had  signed  it,  still  it  does 
not  appear  as  a  fact  found  by  the  circuit 
court,  or  as  an  undisputed  fact,  that  there 
was  any  such  understanding  and  agreement 
As  to  this  matter  the  circuit  court  found 
that  the  eyldence  was  conflicting,  and  that 
Mr.  Duncan  and  the  magistrate  (the  principal 
witnesses  on  the  subject)  do  not  state  that 
as  a  condition  of  the  bond.  The  magistrate 
does  not  state  that  there  was  any  such  un- 
derstanding with  the  surety,  Quattlebaum, 
nor  does  Quattiebaum  malce  any  such  state- 
ment. The  magistrate  did  state  in  his  affl- 
daylt  that  the  order  for  the  release  of  the 
prisoner  was  handed  by  him  to  Mr.  John  T. 
Duncan,  Comeirs  attorney,  with  the  under- 
standing that  Cornell  would  sign  the  bond 
before  order  of  release  would  be  effective, 
and  that  it  was  understood  and  agreed  that 
Mr.  Duncan  would  bring  the  prisoner  from 
the  Jail  to  the  magistrate's  office,  where  he 
would  sign  the  bond,  and  then  be  released; 
but  this  is  denied  in  the  affldayit  of  Mr. 
Duncan..  Eyen  if  this  court  had  Jurisdiction 
to  decide  issues  of  fact  in  a  case  of  this  kind, 
we  could  not  say  from  the  eyldence  that 
there  was  any  understanding  or  agreement 
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between  the  magtetrate  and  Qnattlebaum 
that  the  bond  Bhonld  not  be  deemed  complete 
without  the  signature  of  the  principal,  Oor- 
nell.  On  the  contrary,  the  magistrate  states 
that  the  surety  Quattlebanm  signed  the  bond 
In  the  magistrate's  presence,  after  being 
warned  that  he  would  be  liable  to  the  extent 
of  the  bond.  We  agree  with  the  circuit  court 
that,  if  the  surety  had  desired  that  the  bond 
should  be  delivered  only  upon  condition  that 
the  principal  sign  the  same,  he  should  hare 
taken  proper  precaution  to  see  that  this  was 
carried  out,  and  that,  if  he  signed  the  bond, 
and  left  it  in  possession  of  tlie  magistrate, 
without  taking  proper  steps  to  protect  him- 
self as  to  the  signature  of  the  principal,  he 
should  not  complain.  Upon  the  execution  of 
the  recognizance  the  magistrate  issued  a  re- 
lease of  the  prisoner,  and  placed  it  in  the 
hands  of  the  prisoner's  counsel,  and  as  mat- 
ter of  fact  the  prisoner  was  released  by  vir- 
tue thereof.  The  foregoing  conclusions  re- 
quire that  the  first,  second,  third,  and  fourth 
exceptions  be  overruled. 

In  the  fifth  and  sixth  exceptions  and  sub- 
division 8  of  the  seventh  exception,  appel- 
lant makes  the  point  that  section  86,  Or.  Ck)de 
19Q2,  requires  the  estreat  to  be  instituted 
''without  delay,"  and  hence  the  right  to 
estreat  has  been  lost  by  the  delay  from  June, 
1899,  to  October,  1003,  in  instituting  proceed- 
ings. Section  85,  Or.  Oode  1902,  does  pro- 
vide: "Whenever  such  recognizance  shall  be- 
come forfeited  by  non-compliance  with  the 
condition  thereof,  the  attorn^  general,  or  so- 
licitor, <Mr  other  person  acting  for  him,  shall, 
without  delay.  Issue  a  notice,  and  summon 
every  party  bound  in  such  forfeited  recog- 
nizance to  be  and  appear  at  the  next  ensuing 
court  of  sessions,  to  show  cause,  if  any  he 
has,  why  Judgment  should  not  be  confirmed 
against  him,"  etc  This  provision  Is  direct- 
ory, merely,  to  the  ofilcers  named,  and  does 
not  affect  the  liability  of  the  surety  or  the 
legality  of  the  proceedings  in  this  case,  a  con- 
trary intention  not  clearly  appearing  in  the 
statute.  Bndlich  on  Int  Stat  §§  486,  487. 
This  Is  not  an  action  upon  a  statute  for  a 
forfeiture  or  penalty  on  the  state,  so  as  to 
make  applicable  the  two  and  three  years' 
limitations  on  such  an  action,  as  provided  in 
sections  113,  114,  Code  Civ.  Proc.  1902,  nor 
has  there  been  any  such  unreasonable  delay 
in  instituting  these  proceedings  as  would  war- 
rant the  court  in  denying  the  relief  sought 
because  of  laches. 

Under  subdivision  1  of  exception  7  it  is 
contended  that  the  rule  and  afildavit  upon 
which  it  was  based  failed  to  state  a  cause 
of  action,  in  that  it  did  not  appear  therein 
that  the  surety  Quattlebanm  signed  the  bond 
in  the  presence  of  the  magistrate,  as  re- 
quired in  section  84,  Or.  Code  1902.  It  was 
alleged  that,  pursuant  to  the  preliminary  ex- 
amination before  the  magistrate  on  the  18tfa 
day  of  May,  1899,  the  said  Edward  Cornell 
was  bound  over  under  a  $200  bond  to  appear 


before  the  court  of  general  sessions,  and  that 
said  bond  was  signed  by  J.  R.  Hall  and  J.  M. 
Quattlebanm.  It  is  inferable  that  the  sign- 
ing was  in  the  presence  of  the  magistrate. 
That,  however,  was  evidentiary  matter,  and 
the  testimony  was  undisputed  that  the  sure- 
ty signed  in  the  presence  of  the  magistrate, 
and  the  recognizance  on  its  face  so  shows. 

In  subdivision  2  of  exception  7  the  point 
is  made  that  the  Judgment  was  erroneous,  be- 
cause there  was  no  record  that  the  principal 
has  been  called  before  the  courthouse  door, 
and  failed  to  appear.  It  is  undoubtedly  true 
that,  in  order  that  a  forfeiture  of  recogni- 
zance may  be  adjudged,  it  should  appear  that 
the  accused  was  regularly  called,  and  failed 
to  appear,  and  it  is  also  true  that  it  is  de- 
sirable, aa  A  matter  of  practice,  that  the 
court  should  cause  some  entry  of  the  default 
to  be  made  on  the  record.  It  was  admitted 
in  this  case  that  there  was  no  such  record  ex- 
cept as  appears  in  the  afildavit  of  Solicitor 
J.  W.  Thurmond,  upon  wMch  the  rule  herein 
was  based.  In  the  absence,  however,  of  any 
statute  making  entry  on  record  of  such  de- 
fault the  only  evidence  of  the  fact,  we  are  not 
disposed  to  hold  that  the  absence  of  any 
such  entry  on  record  is  fatal  to  the  Judgment 
herein.  Before  Judgment  of  forfeiture  was 
pronounced,  it  was  clearly  shown  by  the  un- 
disputed testimony  of  the  solicitor,  having 
personal  knowledge  of  the  matter,  that  on  or 
before  the  fourth  Monday  in  June,  1899,  the 
defendant,  Cornell,  was  duly  called  before 
the  courthouse  door  in  said  county,  and  that 
he  failed  to  appear  to  answer  to  said  indict- 
ment, and  has  thereafter  continued  to  absent 
himself  from  the  court 

In  subdivision  4  of  exception  7  it  is  con- 
tended that  the  circuit  court  erred  In  over- 
ruling appellant's  objection  that  a  civil  action 
has  been  brought  by  the  state  against  J.  M. 
Quattlebanm  for  the  recovery  of  this  penalty, 
and  the  Supreme  Court  has  decided  against 
the  appeal  of  the  plaintiff  herein;  but  the 
costs  have  not  been  paid,  and  the  cause  has 
not  been  marked  ended  on  the  calendar  of 
the  court  of  common  pleas,  and,  now  pending, 
is  a  bar  to  this  proceeding.  The  case  of  State 
V.  Quattlebanm  affirmed  the  Judgment  of  the 
circuit  court  in  sustaining  demurrer  to  the 
complaint  for  want  of  Jurisdiction  in  the 
court  of  common  pleas.  This  was  a  final 
disposition  of  that  case,  and  needed  no  fur- 
ther action  in  the  circuit  court  Adger  &  Co. 
V.  Pringle,  18  &  a  86.  We  do  not  think  this 
case  falls  within  rule  00  of  the  circuit  court, 
which  provides:  "Where  a  party  has  suf- 
fered a  nonsuit  or  discontinuance,  or  has 
otherwise  let  fall  his  action,  all  proceedings 
in  any  new  action  for  the  same  case  shall  be 
suspended  until  the  costs  of  such  former  ac- 
tion have  been  paid."  This  is  a  special  pro- 
ceeding, authorized  to  be  taken  in  the  court 
of  general  sessions. 

The  exceptions  are  all  overruled,  and  the 
Judgment  of  the  circuit  court  Is  afllrmed. 
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(70  8.  C.  408) 
.  HALLICAN  T.  GBORGB,  Clerk  of  OoxaL 

(Sapreme  Coart  of  South  Oarolixuu    Feb.  T* 

1905.) 

SOliESTBAD— BIOHT  TO   CLAIM— BAB   BT  JVDQ- 

MENT. 

1.  Defendant  executed  a  deed  to  secure  a  debt, 
And  thereafter  became  further  indebted  to  the 
▼endee.  The  heirs  of  the  vendee  sued  to  recover 
possession  of  the  land,  and  defendant  allesed 
that  the  deed  was  given  to  secure  a  debt  which 
bad  been  iMiid,  and  sought  a  reconveyance. 
Held,  that  on  entry  of  a  judgment  for  defend- 
ant that  the  first  debt  had  been  paid,  but  that 
there  were  subsequent  debts  due  the  estate  of 
the  vendee  for  wnich  the  land  should  be  sold, 
the  vendor  Is  not  entitled  to  a  homestead  as 
against  such  debts. 

2.  Where,  in  an  action  for  possession  of  land, 
defendant  alleges  that  the  d^  under  which  it 
was  claimed  was  intended  as  a  mortgage,  but 
does  not  plead  claim  of  homestead  aaainst  subse- 
quent debts  due  his  vendee,  the  claim  is  barred 
by  Judgment  decreeing  the  sale  of  th^  land  to 
pay  such  subsequent  debts. 

[Bd.  Note. — For  cases  in  point,  see  voL  25, 
Gent  Dig.  Homestead,  U  862-865. 

Appeal  from  Ck)mmon  Pleas  Circuit  Court 
of  Lexington  County;  Oary,  Judge. 

Petition  by  D.  J.  Hallman  for  writ  of  maa- 
damus  against  Samuel  B.  Oeorge,  clerk  of 
court  From  an  order  granting  the  writ,  de- 
fendant appeala    Reversed. 

The  opinion  of  the  court  below  was  ae  fol- 
lows: 

"In  this  proceeding  the  petitioner,  D.  J. 
Hallman,  seeks  a  writ  of  mandamus  requir- 
ing the  clerk  of  this  court  to  set  off  to  him,  as 
the  head  of  a  family,  a  homestead  In  lands 
ordered  to  be  sold  by  the  said  clerk.  The  pe- 
tition alleges:  That  In  1903  the  heirs  at  law 
commenced  an  action  against  him  for  pos- 
session of  a  tract  of  land  therein  described. 
To  that  suit  the  petitioner  set  up,  among 
other  defenses,  that  the  deed  to  J.  H.  Lewie 
was  made  by  him  to  secure  a  debt  of  $850; 
that  it  was  agreed  that  the  petitioner  should 
sell  off  of  the  tract  of  land,  report  the  sales 
to  Lewie,  Who  was  to  make  the  deeds  to  the 
purchaser,  collect  the  purchase  money,  and 
credit  the  same  of  petitioner's  Indebtedness; 
that  about  $1,200  worth  of  land  had  been 
sold  by  Lewie,  and  the  purchase  money  col- 
lected by  him,  which  paid  the  note  in  full; 
and  that  the  tract  of  land  has  been  reduced 
by  sales  to  about  135  acres,  of  which  the  pe- 
titioner was  then  in  possession;  atid  the  peti- 
tioner asked  that  heirs  of  Lewie  be  required 
to  execute  titles  to  him  for  the  land.  That 
after  reference  and  testimony  the  issues 
were  heard  by  Judge  Klugh,  who  held  that 
the  deed  was  executed  to  Lewie  to  secure  a 
debt  of  about  $350,  that  Lewie  had  collected 
$1,200  from  sales  of  lots  off  of  the  lands 
which  should  be  applied  to  this  debt,  and 
that  the  debt  was  paid  in  full;  and  he  ad- 
judged that  the  heirs  of  Lewie  should  exe- 
cute to  the  petitioner,  D.  J.  Hallman,  titles 
to  the  land  In  question.  That  the  Lewie 
heirs  appealed  from  this  decree,  and  the  Su- 
preme Court  ^  S.  C.  18,  80  S.  B.  GOl)  aflton- 


ed  the  decree  of  Judge  Klugh,  except  that 
it  held,  before  the  petitioner  could  demand 
conveyance  from  the  heirs  at  law,  he  must 
pay  Lewle^s  estate  any  other  debts  due  It 
by  him.  That  the  case  was  then  referred 
for  the  purpose  of  ascertaining  the  amount 
due  the  estate  of  J.  H.  Lewie  by  this  peti- 
tioner. After  reference  and  testimony,  this 
case  came  on  before  Hon.  Frank  B.  Oary, 
special  Judge,  who  held  that  the  petitioner 
was  due  the  estate  of  Lewie,  $752,60,  and 
that,  unless  he  paid  this  amount  In  a  sped- 
fled  time,  the  land  should  be  sold  by  the  clerk 
of  court  That  the  petitioner  was  not  finan- 
cially able  to  pay  the  said  amount,  and 
hence  had  served  on  the  clerk  of  this  court 
a  demand,  stating  that  he  was  In  possession 
of  said  landst  living  on  same  with  his  family 
as  a  home,  that  he  was  the  head  of  a  family, 
and  demanded  that  the  said  clerk  deed  off  to 
him  a  homestead,  which  the  said  clerk  bad 
failed  and  declined  to  do. 

"The  return  of  the  said  clerk  does  not 
contradict  any  of  the  allegations  of  fact  of 
the  petition,  states  some  of  them  more  ful- 
ly, makes  the  decree  of  Hon.  Frank  B.  Gary, 
special  Judge,  a  part  of  the  return,  and  sub- 
mits that  petitioner  Is  not  entitled  to  a  home- 
stead as  against  the  debt  due  by  him  to 
Lewie's  estate. 

"From  the  pleadings  and  the  decree  of 
Special  Judge  Gary  I  find:  (1)  That  the  deed 
from  petitioner  to  Lewie  was  made  to  secure 
a  debt  of  about  $850.  0)  That  this  debt  has 
been  fully  paid.  (8)  That  the  amount  of 
$752.50  found  by  Special  Judge  Gary  to  be 
due  to  the  estate  of  Lewie  was  a  balance  of 
a  running  account  between  Lewie  and  peti- 
tioner for  seyeral  years  after  the  execution 
of  said  deed,  the  petitioner  working  as  day 
laborer  for  Lewie,  and  Lewie  advancing  to 
him  merchandise  and  money. 

"Where  the  owner  of  land  gives  a  deed  to 
secure  a  debt,  and  afterwards  pays  the  debt 
in  full,  he  Is  then  the  owner  of  the  land  by 
equitable  title.  The  question,  then,  is,  is  the 
petitioner  entitled  to  -a  homestead,  as  the 
head  of  a  family,  in  lands  to  which  he  holds 
only  an  equitable  title?  I  think  this  ques- 
tion is  settled  in  favor  of  petitioner  in  Munro 
T.  Jeter,  24  S.  C.  29,  and  Bx  parte  Kurz,  24 
S.  C.  468.  The  court  says  in  the  latter  case, 
at  page  471:  'While  a  homestead  in  a  case 
like  this  cannot  be  claimed  in  land  held  un- 
der contract  of  purchase  until  the  purchase 
money  has  been  fully  paid,  yet,  after  it  has 
been  paid,  there  Is  no  obstacle  in  the  way 
of  such  claim,  even  though  the  Judgment 
debtor  had  not  acquired  a  former  legal  title.' 
The  provision  of  the  Constitution  of  1895 
(article  8,  §  28)  is  that  there  shall  be  exempt- 
ed from  sale  *to  the  head  of  any  family  re- 
siding in  this  state,  a  homestead  in  lands, 
whether  held  In  fee  or  any  lesser  estate,  to 
the  value  of  one  thousand  dollars.'  (Italics 
mine.) 

"The  point  was  made  in  argument  by  re- 
spondent's attorneys  that,  the  petitioner  hay 
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Ing  failed  to  set  np  tbe  claim  of  tbe  borne* 
«tead  in  hia  answer  to  tbe  original  suit  for 
tbe  possession  of  tbe  land,  be  is  now  estop- 
ped from  demanding  it  In  McMaster  ▼.  Ar- 
tbnr,  33  S.  C.  512,  12  8.  B.  806,  an  action  was 
brought  against  tbe  widow  and  children  of  a 
decedent  to  sell  lands  to  pay  debts.  After 
sale  by  tbe  master,  tbe  widow  commenced 
proceedings  before  tbe  master  to  secure 
homestead  set  apart  to  her  and  tbe  children, 
pending  which  tbe  sale  was  made,  at  wliicb 
notice  was  giv^i  of  sncb  proceeding  and 
daim.  Tbe  widow,  through  her  attorney, 
bid  off  tbe  land,  refused  to  comply,  and  this 
suit  was  then  brought  to  enforce  the  compli- 
ance. Tbe  defense  was  that  tbe  land  was 
not  subject  to  sale.  Tbe  court,  at  page  614* 
33  S.  0.,  at  page  809  of  12  S.  B.  says:  TTbe 
debt  claimed  was  a  yalid  debt,  and  there 
was  no  defense  thereto  set  up,  nor  could 
there  have  been;  but  it  seems  to  us^  instead 
of  its  existence  defeating  tbe  homestead,  it 
fomisbed  tbe  reason  why  it  should  be  claim- 
ed. Nor  do  we  think  the  widow  and  children 
were  required  to  daim  it  in  that  proceeding. 
That  was  a  proceeding  in  tbe  court  of  com- 
mon pleas,  which  has  full  Jurisdiction  as  to 
homesteads,  tbe  General  Assembly  having 
provided  statutory  proceedings  in  such  cases 
other  than  such  as  can  be  furnished  by  tbe 
court  of  common  pleas,  and  which  this  court 
had  several  times  held  must,  as  a  general 
rale,  be  followed.  Norton  v.  Bradbam,  21  8. 
G.  884';  Bz  parte  Strobell,  2  8.  G.  309.  8ucb 
being  tbe  fact,  we  do  not  think  tbe  failure 
of  tbe  widow  and  'children  to  set  up  their 
claim  in  that  proceeding,  nor  their  silence, 
nor  their  seeming  acquiescence  in  tbe  order 
of  sale,  should  shut  off  the  claim  now  en- 
deavored to  be  enforced  in  the  mode  provid- 
ed by  tbe  statute,  as  they  supposed.*  At  foot 
of  page  supra  tbe  court  says:  ^here  is  no 
doubt  but  that  tbe  widow  and  children  of 
tbe  deceased  debtor  are  entitled  to  a  home- 
stead out  of  bis  lands  (section  1997,  Gen.  8t 
J882),  and,  notwithstanding  the  fact  that  tbe 
decree  ordering  the  sale  may  be  regarded  as 
a  **proce88"  technically,  yet,  the  purpose  of 
the  act  being  to  secure  such  homestead  to 
such  claimants,  we  think  tbe  spirit  and  in- 
tent of  tbe  act  would  sanction  tbe  application 
here,  and  that  tbe  master  should  have  set 
off  the  homestead  before  proceeding  with  tbe 
sale.  He  was  an  officer  holding  a  process  of 
sale^  and  under  tbe  act  in  such  cases  he  was 
bound  to  set  off  the  homestead  before  sell- 
log.'  We  think  the  petitioner  is  not  estopped 
from  demanding  his  homestead  by  his  failure 
to  set  it  up  in  tbe  original  proceeding. 

*'It  is  further  argued  by  respondent  that 
tbe  beirs  of  Lewie  hold  an  equitable  mort- 
gage, and  there  can  be  no  homestead  claim 
against  it  That  is  true,  as  a  legal  proposi- 
tion, but  here  it  is  settled  that  the  deed 
was  made  to  secure  a  debt  of  $350,  which  has 
been  fully  paid,  and  tbe  balance  found  to  be 
due  by  tbe  petitioner  Is  for  merchandise  and 
money  advanced  to  bim  for  years  after  tbe 


ezecutlon  of  tbe  deed,  with  no  referenpe 
whatever,  so  far  as  tbe  findings  go,  to  tbe 
deed,  as  in  any  way  securing  such  advances. 
It  seems  to  me  that  as  against  this  debt 
tbe  petitioner  is  entitled  to  his  homestead. 

^It  is  ordered  that  a  writ  of  mandamus  do 
issue  commanding  tbe  said  8amuel  B. 
George^  as  clerk  of  court  of  common  pleas 
for  Lexington  county,  to  set  apart,  as  pro- 
vided by  tbe  statute,  to  tbe  petitioner,  a 
homestead  in  the  lands  described  in  tbe  peti- 
tion." 

From  this  order  defendant,  George^  as 
clerk,  appeals. 

T.  G.  8turkle  and  G.  T.  Graham,  for  ap- 
pellant J.  B.  Wingard  and  Bflrd  &  Dreber, 
for  respondent 

GABY,  A.  J.  This  is  an  appeal  from  a 
Judgment  ordering  that  a  writ  of  manda- 
mus do  issue  commanding  Samuel  B.  George, 
as  clerk  of  tbe  court,  to  set  apart  to  tbe  pe- 
titioner  a  homestead  in  the  lands  described 
in  tbe  petition,  as  provided  by  the  statute. 
The  facts  are  fully  set  out  in  said  Judgment 
8amuel  B.  George,  as  clerk  of  tbe  court,  ap-' 
pealed  upon  several  exceptions. 

After  D.  J.  Hallman  executed  tbe  deed 
to  J.  H.  Lewie  to  secure  tbe  payment  of  a 
certain  sum  of  money,  be  became  further 
indebted  to  tbe  said  J.  H.  Lewie.  The 
heirs  of  J.  H.  Lewie  brought  an  action  to 
recover  the  land  described  in  tbe  petition, 
and  for  a  partition  thereof.  In  answering 
the  complaint  D.  J.  Hallman  did  not  set  up 
a  claim  to  homestead,  but  alleged  that  the 
indebtedness  intended  to  be  secured  by  tbe 
deed  as  a  mortgage  had  been  satisfied,  and 
Invoked  tbe  aid  of  tbe  court,  In  exercise  of 
its  chancery  powers,  to  order  a  reconveyance 
of  tbe  land  to  him.  The  circuit  court,  upon 
hearing  of  those  issues,  found  as  matter 
of  fact  that  tbe  original  indebtedness  in- 
tended to  be  secured  by  the  deed  as  a  mort- 
gage had  been  satisfied,  and  that  ^e  said 
D.  J.  Hallman  was  entitled  to  a  reconvey- 
ance of  tbe  land.  On  appeal  tbe  8upreme 
Court  held  that  tbe  circuit  court  was  in  er- 
ror, and  that  D.  J.  Hallman  was  not  entitled 
to  a  reconveyance  until  be  paid  not  only  the 
original,  but  all  subsequent,  indebtedness. 
It  remanded  the  case  for  the  purpose  of 
having  all  the  indebtedness  ascertained.  This 
was  subsequently  done,  and  a  decree  was 
made  adjudging  reconveyance  to  D.  J.  Hall- 
man, provided  he  tendered  tbe  amount  so 
found  within  a  certain  time  therein  speci- 
fied, but  also  providing  for  a  sale  of  tbe  land 
to  pay  tbe  said  Indebtedness  in  case  tbe 
tender  was  not  made.  There  was  no  appeal 
from  this  decree.  Tbe  Supreme  Court  ap- 
plied tbe  wholesome  doctrine  that  when  a 
party  seeks  equity  be  must  do  equity,  and 
therefore  that  when  D.  J.  Hallman  invoked 
tbe  aid  of  the  court  in  the  exercise  of  its 
equitable  Jurisdiction  to  have  tbe  deed  de« 
dared  to  be  a  mortgage  and  the  land  recon- 
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veyed  to  him  It  was  Incumbent  on  blm  not 
only  to  pay  the  original  indebtedness,  but 
likewise  all  subsequent  claims  J.  H.  Lewie 
held  against  him.  The  subsequent  indebt- 
edness was  practically  placed  upon  the  same 
footing  as  the  original  debt.  The  entire 
indebtedness  was  therefore  paramount  to 
the  claim  of  homestead.  Bx  parte  Kuxi^  24 
a  C.  468. 

Furthermore^  the  petitioner,  by  failing  to 
set  up  his  claim  of  homestead,  is  concluded 
by  the  Judgments  heretofore  rendered.  Cul- 
ler V.  Orim,  52  S.  a  674,  dO  S.  B.  635;  Haddon 
y.  Lenhardt,  54  &  0.  88,  81  8.  B.  883. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  petition  dismissed. 


(70  S.  C.  462) 

MORGAN  A  AUSTIN  ▼.  D.  W.  AIiDBRMAN 

&  SONS'  00. 

(Supreme  Oonrt  of  South  Carolina.    Feb.  16, 

1905.) 

PABTNEBSHIF^FITlfDS— ATTAOHHSITT— IfOR. 
BE8IDENT  PABTlfKBr— lOCOHAlflCS'  LISHS. 

1.  Where  the  funds  attached  are  not  strictly 
partnership  assets,  but  the  money  is  payable 
only  to  a  nonresident  partner,  his  interest  in 
the  money  cannot  be  reached  except  by  attach- 
ment or  personal  serrioe  on  him  within  the 
state. 

[Ed.  Note. — ^For  cases  In  point,  see  toL  88i 
Cent  Dig.  Partnership,  |  886.] 

2.  As,  under  the  mechanics'  lien  act  of  1896 
(22  St  at  Large*  p.  198),  no  lien  could  exist 
until  the  contractor  had  received  the  money,  a 
materialman  has  no  lien  on  funds  in  the  pos- 
session of  the  owner  or  of  the  sheriff  under  at- 
tachment against  the  owner. 

[Ed.  Note. — For  cases  in  point,  see  toL  84, 
Cent  Dig.  Mechanics'  Liens,  f  14a] 

Appeal  from  CJommon  Pleas  Circuit  Court 
of  GreeuTille  County;   Klugh,  Judge. 

Action  by  Morgan  A  Austin  against  the 
D.  W.  Alderman  A  Sons*  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed. 

Wm.  G.  Sirrine,  for  appellant  B.  A.  Mor- 
gan, for  respondents. 

JONES,  J.  This  is  a  controversy  between 
plaintiffs  and  defendant,  as  to  which  of 
them  have  prior  Hen  on  certain  money  now 
in  the  hands  of  the  sheriff  of  Greenville  coun- 
ty. This  money  was  received  by  the  sheriff 
under  a  warrant  of  attachment  in  the  case  of 
D.  W.  Alderman  A  Sons  Company  v.  J.  P. 
Clark  and  J.  R.  Bennyfleld,  partners  as  Clark 
A  Bennyfleld,  which  warrant  was  issued 
against  the  real  and  personal  property  of  J. 
P.  Clark  on  the  ground  that  he  was  a  nonresi- 
dent, having  left  the  state  to  defraud  his 
creditors,  and  in  the  warrant  the  sheriff  was 
specially  directed  to  attach  the  debt  due  by 
W.  H.  Revls.  Clark  &  Bennyfleld  were  build- 
ers and  contractors,  and  on  August  1,  1003, 
entered  into  a  contract  with  W.  H.  Revis  for 
the  erection  of  a  cottage  for  $465,  and  in 


that  contract  was  a  stipulation  that  "all 
paym^its  for  same  be  made  to  J.  P.  Clark, 
he  being  responsible  for  all  material  and  la- 
bor in  the  same."  The  balance  due  upon 
this  contract  at  the  time  of  the  service  of 
the  attachment  on  Revis  was  $255,  and  this 
sum  was  paid  into  the  hands  of  the  sheriff 
by  Beyis,  and  is  the  fund  in  controversy- 
The  suit  in  that  case  was  for  the  price  of 
building  material  sold  by  D.  W.  Alderman 
A  Sons  Company  to  Clark  A  Bennyfleld, 
which  was  used  by  them  in  carrying  on  their 
business  as  contractors,  but  only  about  $10 
worth  of  said  material  was  used  in  the  Revis 
building.  Bennyfleld,  a  resident  of  this  state^ 
was  personally  served  with  summons  and 
complaint  in  that  action,  and  Clark  was  serv- 
ed by  publication.  Judgment  by  default  was 
rendered  th^ ein  against  Clark  A  Bennyfleld, 
November  28, 1903,  for  about  $400.  The  fund 
in  the  sheriff's  hands  is  the  only  source  of 
payment  Upon  the  foregoing  facts,  the  de- 
ftodant,  D.  W.  Alderman  A  Sons  Company* 
claim  first  lien  on  the  fund  under  the  laws 
governing  attachments  and  Judgments. 

The  plaintiffs,  Morgan  A  Austin,  between 
August  25  and  September  8,  1903,  sold  to 
Clark  A  Bennyfleld  builders'  material  to  the 
amount  of  $14&83,  which  material  was  ac- 
tually used  in  the  construction  of  the  Revis 
building.  The  present  action  was  brought 
(date  not  given)  to  recover  judgment  against 
Clark  A  Bennyfleld  on  this  claim,  and  against 
D.  W.  Alderman  &  Sons  Company  to  have 
it  declared  that  they  haye  no  lien  on  said 
fund,  but  that  plaintiffs  have  a  prior  lien 
thereon,  under  the  act  approyed  March  2; 
1806  (22  St  at  Large,  p.  198),  entitled  "An 
act  to  require  contractors  in  the  erection,  al- 
teration or  repairing  of  buildings  to  pay  la- ' 
borers,  subcontractors  and  material  men  for 
their  services  and  material  furnished."  This 
act,  with  other  matters,  provides:  '*It  shall 
be  the  duty  of  any  contractor  or  contractors, 
in  the  erection,  alteration  or  repairing  of 
buildings  in  the  state  of  South  Carolina,  to 
pay  all  laborers,  subcontractors  and  material 
men  for  their  lawful  services  and  materials 
furnished  out  of  the  money  received  for  the 
erection,  alteration  or  repairs  of  buildings 
upon  which  said  laborers,  subcontractors  and 
material  men  are  employed  or  interested,  and 
said  laborers,  as  well  as  subcontractors  and 
persons  who  have  furnished  material  for  said 
buildings,  shall  have  a  flrst  lien  on  the  mon- 
ey received  by  said  contractor  or  contractors 
for  the  erection,  alteration  or  repair  of  said 
buildings  in  proportion  to  the  amount  of  their 
respective  claims.  That  nothing  herein  con- 
tained shall  make  the  owner  of  the  building 
responsible  in  any  way:  provided,  furthw, 
that  nothing  contained  in  this  section  shall 
be  construed  to  prevent  any  contractor  or 
contractors  or  subcontractors  from  borrow- 
ing money  on  such  contract"  The  statute 
then  proceeds  to  make  it  a  misdemeanor  to 
fail  to  pay  as  required  above,  and  to  proylds 
a  penalty. 
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The  drcnit  court,  confirming  the  master** 
report,  adjudged:  (1)  That  Alderman  &  Sons 
Company  hare  no  lien  by  reason  of  their  at- 
tachment, having  personally  served  J.  B. 
Bennyfleld,  one  of  the  partners  of  Clark  & 
Bennyfield.  This  view  was  based  upon  Whit- 
field y.  Hovey,  80  &  C.  117,  8  &  B.  840.  (2) 
That  plaintiffs  have  a  prior  lien  under  said 
act  of  1896L  The  exceptions  question  these 
CQBclusions. 

1.  In  the  case  of  Whitfield  t.  Hovey.  on 
the  motion  of  the  nonresident,  Hovey,  to 
vacate  the  attachment  in  said  cause,  the 
court  held  that  the  interest  in  the  nonresi- 
dent partner  in  partnership  property  can 
not  be  attached  for  a  partnership  debt  where 
one  of  the  partners  resides  in  this  state 
and  is  duly  served.  This  decision,  however, 
is  based  upon  the  reason  that  the  property 
attached  is  strictly  partnership  property,  and 
can  be  fully  reached  by  service  of  summons 
upon  the  resident  partner,  the  court  saying: 
''An  attachment  could  only  reach  the  prop- 
erty of  the  nonresident  attached,  and,  if  serv- 
ice of  summons  upon  one  of  the  Joint  debt- 
ors, with  Judgment  obtained,  would  also 
reach  the  partnership  property,  whether  the 
nonresident  was  served  or  not,  in  such  case 
there  could  be  no  necessity  for  the  stringent 
proceedings  by  attachment"  In  the  present 
case,  if  the  property  attached  should  be  deem- 
ed originally  partnership  property,  never- 
theless, under  the  contract  with  Bevls  above 
referred  to,  the  money  Is  payable  only  to  the 
nonresident,  J.  P.  Clark,  who  was  responsible 
for  all  material  and  labor  in  said  building. 
We  do  not  well  see  how  Clark's  interest  in 
this  money  could  be  deemed  the  interest  of  a 
partner,  merely,  or  how  it  could  be  reached 
except  by  attachment  or  personal  service  on 
Clark  within  the  state.  Therefore  Whitfield 
V.  Hovey  does  not  control  in  this  case,  be- 
cause of  the  peculiar  facts  stated.  This  mon- 
ey, having  been  secured  by  the  attachment, 
was  properly  applicable  to  the  Judgment  ob- 
tained against  Clark  &  Bennyfield,  unless 
some  prior  lien  defeats  such  application. 

2.  Conceding,  for  the  purpose  of  this  case, 
that  the  act  of  1896  gives  to  materialmen 
a  lien  enforceable  in  a  civil  action,  we  do  not 
think  plaintifTs  have  established  any  lien 
upon  the  money  in  question.  By  the  terms 
of  the  act,  no  Hen  can  exist  until  the  con- 
tractor has  received  the  money.  The  stat- 
ute creating  such  lien  must  be  strictly  con- 
strued. The  lien  is  not  given  upon  the 
money  in  the  hands  of  the  owner,  which  the 
contractor  is  entitled  to  receive,  for  the  own- 
er is  expressly  exempt  from  any  responsi- 
bility whatever,  but  the  lien  is  upon  the  mon- 
ey in  the  hands  of  the  contractor.  This  con- 
dition has  not  arisen  in  this  case,  as  the  mon- 
ey has  never  been  In  the  hands  of  the  con- 
tractor, but  was  received  from  Revls  by  the 
sheriff  by  virtue  of  the  attachment  Having 
BO  lien  upon  the  money  in  the  hands  of  the 
sheriff,  plaintiffs  have  no  status  with  re- 
spect to  the  money  realized  by  the  attach- 


ment,  and   now   applicable  to  defendant's 
Judgment 

The  Judgment  of  the  circuit  court  la  revers- 
ed, and  the  complaint  dismissed,  in  so  far  as 
it  affecta  the  fund  in  the  hands  of  the 
sheriff. 

C70  S.  C.  397) 

HALL  et  al.  v.  SULLIVAN. 

PRBSTON  et  al  v.  8AMB. 

(Supreme  Court  of  South  Carolina.    Feb.  4, 

1906.) 

MAOiaTBATSa— AOnOlVS   BEFOBK— PLEADinO— 

JUBIBDIOTIOlf. 

Thouffh  Const  art  6,  |  28.  provides  that 
every  civU  action  before  a  magistrate  shall  be 
brought  in  the  county  where  the  defendant  re- 
sides, and  the  Jurisdiction  of  the  court  must  be 
establislied  affirmatively  by  the  record,  where, 
in  actions  before  a  magistrate,  defendant  Is  lo- 
cated in  one  suit  in  the  town  of  W.,  whlcli  is  in 
G.  county,  and  the  other  in  D.  township,  in  O. 
county,  and  the  same  person  is  defendant  In 
both  actions,  it  sufficiently  appears  in  the  rec- 
ord that  the  location  of  the  defendant  is  in  G. 
county  to  confer  Jurisdiction  in  a  magistrate's 
court  in  such  county,  under  Code  Civ.  Proc 
1902,  (  88,  subd.  5,  providing  that  pleadings  are 
not  required  to  be  in  any  particular  form  be- 
fore a  magistrate,  but  most  be  such  as  to  en- 
able a  person  of  common  understanding  to 
know  what  is  intended. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;   Klugh,  Judge. 

Actions  by  Hall  and  Pearsall  and  by  Pres- 
ton and  Stauffer  against  J.  W.  Sullivan. 
From  orders  setting  aside  the  Judgments  of 
a  magistrate,  plaintiffs  appeal.    Reversed. 

In  one  case  the  affidavit  proving  the  ac- 
count sued  on  states  that  the  account  is  due 
"by  J.  W.  Sullivan,  of  Warthen,  S.  C";  and 
in  the  other  in  the  proof  of  service  it  appears 
that  the  summons  and  complaint  were  serv- 
ed on  the  defendant  by  leaving  a  copy  with 
him  ''at  his  residence^  in  Dunklin  township, 
Greenville  county." 

Wm.  G.  Sirrine,  tor  appellants.  McCul- 
ough  &  McSwain,  for  respondent 

POPB,  C.  J.  The  above-entitled  actions 
came  up  for  consideration  by  Circuit  Judge 
Klugh  at  the  spring  term,  1904,  of  the  court 
of  common  pleas  of  Greenville  county,  in  this 
state,  upon  a  motion  by  the  defendant  in  each 
action  to  set  aside  and  amend  the  Judgment 
in  each  case  rendered  by  L.  K.  Clyde,  Bsq.,  as 
a  magistrate  in  and  for  Greenville  county,  in 
said  state,  against  the  defendant  J.  W.  Sulli- 
van, because  it  was  alleged  that  said  Judg- 
ment each  for  itself  was  based  upon  a  sum- 
mons which  failed  **to  allege  that  the  de- 
fendant resides  in  the  same  county  with  the 
magistrate — such  fact  being  essential  to  the 
Jurisdiction  of  the  [magistrate]  court  and, 
therefore,  should  affirmatively  appear  in  the 
summons.**  After  argument  the  said  circuit 
Judge  held  that  the  magistrate  court  being 
of  inferior  Jurisdiction,  all  Jurisdictional  facta 
must  appear  affirmatively  in  the  summons,  or 
the  court  is  without  Jurisdiction  to  render  a 
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valid  Judgment  In  the  cause;  hence,  on  the 
failure  of  said  summons  to  so  allege,  he  held 
such  Judgment  in  each  cause  null  and  yoid* 
The  judgments  were  transcripted  to  the  cir- 
cuit court  From  this  judgment  in  each  of 
said  causes*  an  appeal  was  taken  to  ttdu 
court 

We  will  proceed  to  notice  the  question  of 
jurisdiction  here  raised.  Unquestionably, 
section  23  of  article  6  of  our  state  Gonstitu- 
tion  does  provide:  ^Bvery  civil  action  cog- 
nizable by  magistrates  shall  be  brought  be- 
fore a  magistrate  in  the  county  where  the 
defendant  resides."  A&d  inasmuch  as  the 
court  of  a  magistrate  is  an  Inferior  court, 
its  jurisdiction  must  be  established  affirma- 
tively by  the  record  of  that  court  It  is  ad- 
mitted here  that  the  record  shows  that  the 
magistrate  had  jurisdiction  6t  the  subject- 
matter,  but  it  is  claimed  differently  as  to  de- 
fendant's person.  We  think  the  record  here 
shows  that  the  magistrate  had  jurisdiction 
of  the  person  of  the  defendant  for  these 
reasons,  viz.:  Subdivision  5  of  section  88  of 
our  Code  of  Civil  Procedure  of  1902  states: 
"Pleadings  are  not  required  to  be  in  any  par- 
ticular form,  but  must  be  such  as  to  enable 
a  person  of  common  understanding  to  know 
what  is  intended."  Dillard  v.  Samuels,  25 
S.  O.  818;  Riggs  v.  Wilson,  80  S.  O.  172,  8 
S.  B.  84S.  Now,  here,  in  one  of  the  cases 
the  defendant  is  located  at  Warthen,  S.  O., 
which  is  in  Greenville  county,  S.  O.,  and  in 
the  other  his  residence  is  fixed  in  Dunklin 
township,  in  Greenville  county,  S.  G.  The  lo- 
cation of  the  defendant,  J.  W.  Sullivan,  is 
thus  fixed  in  Greenville  county,  S.  O.  It 
is  true,  this  is  made  to  appear  in  the  record 
of  these  cases,  and  not  in  the  summons; 
but  we  hold  that  is  sufficient  in  determining 
the  question  of  jurisdiction  in  a  magistrate 
court,  under  our  statute  already  cited.  Even 
in  the  case  of  Gave  v.  Gill,  68  8.  G.  259,  87 
S.  B.  818,  it  was  held  by  this  court,  in  re- 
ferring to  exhibits  attached  to  a  complaint 
that:  ''The  complaint  when  considered  apart 
from  the  exhibits,  is  indefinite  and  uncer- 
tain; but  as  we  have  said,  this  does  not 
render  it  subject  to  a  demurrer.  This  de- 
fect however,  is  cured  when  the  complaint 
Is  construed  In  connection  with  the  exhibit" 

We  think,  therefore,  that  the  circuit  judge 
erred  in  granting  each  order  he  fbade,  annul- 
ling the  judgment  of  Magistrate  Glyde.  It  is 
the  judgment  of  this  court  that  each  order  of 
the  circuit  judge  annulling  the  judgment  of 
the  magistrate  be  reversed. 


(70  8.  C.  483) 

GHESTBR  GOUNTY  v.  WHITE  BROS,  et  al. 

(Supreme  Gourt  of  South  Garolina.    Feb.  14, 

1905.) 

TAXATION— KXElCPnONS—COTTnTT     BOIVDS. 

Under  Gonst  art  10,  S  1,  providing  that 
the  General  Assembly  may  exempt  such  proper- 
tv  from  taxation  as  may  be  exempted  by  law 
tor  monicipal  and  other  named  purposes,  and 
lection   4,   providing   that   municipal   property 


used  exdoslvely  for  publlcpurposes  shall  be  ex- 
empt from  taxation^ct  Feb.  18,  1904  (24  St 
at  Large,  pp.  608.  609),  authorizing  a  county  to 
issue  bon<u  to  refund  its  indebtedness,  and  pro- 
viding that  such  bonds  shall  be  exempt  from 
taxation,  is  constitutional. 

Appeal  from  Gommon  Pleas  Glrcult  Gonrt 
of  Ghester  Gounty. 

Gontroversy,  without  action,  by  Ghester 
Gounty  against  White  Bros,  and  the  Winns- 
boro  Bank.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed. 

The  agreed  statement  of  facts  Is  as  fol- 
lows: 

'The  parties  above  named,  for  the  purpose 
of  submitting  to  the  court  without  action,  a 
matter  of  controversy  between  them,  under 
section  874  of  the  Gode  of  Givil  Procedure  of 
1902,  of  this  state,  hereby  agree  to  the  fol- 
lowing statement  of  facts: 

"(1)  The  plaintiff,  Ghester  county,  la  a  cor- 
poration under  the  laws  of  this  state,  and  the 
defendants  John  O.  White  and  Thomas  H. 
White  are  copartners,  under  the  firm  name 
of  White  Bros.,  doing  business  as  bankers  in 
the  city  of  Ghester,  in  the  county  of  Ghester, 
in  the  state  aforesaid,  and  are  taxpayers  In 
said  city  and  county,  and  the  defendapt  the 
Winnsboro  Bank  is  a  corporation  duly  incor- 
porated under  the  laws  of  this  state,  and 
doing  a  banking  business  In  the  town  of 
Winnsboro,  In  the  county  of  Fairfield,  and 
state  aforesaid,  and  Is  a  taxpayer  in  said 
town  of  Winnsboro  and  county  of  Fairfield. 

''(2)  The  said  county  of  Ghester,  by  an  act 
of  the  General  Assembly  of  South  Garolina, 
approved  March  14th,  1874  (see  volume  15,  St 
at  Large,  pp.  668,  669),  was  authorized  to  is- 
sue, and  did  issue,  in  aid  of  the  Gheraw  A 
Ghester  Railroad  Company,  coupon  bonds  to 
the  amount  of  $75,000,  and,  in  accordance  with 
the  provisions  of  said  act  said  county  receiv- 
ed an  amount  of  the  preferred  stock  of  said 
railroad  company  equal  to  the  amount  of  said 
bonds,  but  the  said  preferred  stock  never 
yielded  said  county  one  cent  in  the  way  of  in- 
terest dividend,  or  otherwise,  and  that  the 
existence  of  said  company  was  long  since  ter- 
minated by  a  foreclosure  sale  on  behalf  of 
the  company's  bondholders,  and  said  coimty 
will  never  derive  one  cent  from  said  preferred 
stock. 

"(3)  The  General  Assembly  of  the  state 
of  South  Garolina,  by  an  act  approved  the 
18th  day  of  February,  A.  D.  1904,  enacted 
in  the  first  section  thereof  as  follows:  'That 
for  the  purpose  of  refunding  the  present 
bonded  Indebtedness  of  the  county  of  Ghes- 
ter upon  bonds  issued  In  subscription  for 
preferred  stock  of  the  Gheraw  &  Chester 
Railroad  Company,  under  the  authority  of  an 
act  of  the  General  Assembly,  approved  14th 
March,  1874,  and  being  No.  581,  of  vol.  15, 
of  the  Statutes  at  Large  of  South  Garolina, 
pp.  668  and  669,  which  bonds  fall  due  on  1st 
of  February,  1905,  the  county  board  of  com- 
missioners of  the  county  of  Chester  be,  and 
hereby  are,  authorized  and  empowered  to 
issue  and  sell  interest-bearing  coupon  bonds 
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of  Bald  connty,  paymUe  to  bearer,  In  such 
denominations  ae  they  may  deem  beat,  for 
the  said  sum  of  $75,000,  and  bearing  Interest 
at  a  rate  not  exceeding  foor  and  one-half  per 
cent,  per  annnm,  payable  annually  on  the 
first  day  of  February  of  each  and  every  year, 
to  bear  date  the  first  day  of  February,  A.  D. 
1906,  to  be  made  payable  twenty-five  years 
from  the  date  thereof,  with  the  right  to  re- 
deem and  retire  the  same,  or  any  part  there- 
of, after  fifteen  years,  and  to  be  made  pay- 
able in  any  legal  tender  of  the  United  States; 
and  said  bonds  shall  be  exempt  from  all 
state,  county  and  municipal  taxes.' 

"(4)  The  county  board  of  commissioners  of 
said  county  of  Ghester,  by  section  8  of  the 
said  act  of  the  General  Assembly,  were  au- 
thorised to  'negotiate  and  sell  said  bonds  for 
cash  and  for  not  less  than  par,'  and,  with  a 
view  thereto,  published  in  various  newspa- 
pers the  following  advertisement  inviting 
sealed  proposals:  'Chester  County*  8.  C, 
Bonds  for  Sale.  Sealed  proposals  will  be  re- 
ceived by  the  county  board  of  commissioners 
of  Chester  County,  at  Chester,  8.  C,  until 
12  o'clock,  noon,  December  5th,  1904,  for  the 
purchase  of  seventy-five  thousand  dollars 
975,000)  four  and  one-half  per  cent  coupon 
bonds,  of  the  denomination  of  $500.00  or 
$1,000.00  each,  of  Chester  County,  dated  Feb- 
ruary Ist,  1906,  and  due  twenty-five  years 
from  date,  with  option  of  prior  payment  after 
fifteen  years  from  date,  and  issued  for  the 
purpose  of  refunding  a  like  amount  of  out- 
standing bonds  due  February  1st,  1905,  and 
issued  in  aid  of  the  Cheraw  and  Chester  Rail- 
road Company.  These  bonds  will  be  exempt 
from  all  State,  county  and  municipal  taxes, 
and  are  the  only  debt  upon  the  county.  They 
are  authorized  by  an  act  of  the  General  As- 
sembly of  South  Carolina,  approved  February 
18th,  1904  (24  St  at  Large,  p.  007),  and  a 
sinking  fund  for  their  payment, is  provided 
for  by  said  act  No  bid  for  less  than  par 
will  be  considered,  and  each  bid  must  be  ac- 
companied by  a  certified  check  for  $1,000, 
payable  to  the  order  or  Jno.  O.  Darby,  coun- 
ty supervisor,  which  will  be  forfeited  in  case 
of  failure  of  purchaser  to  comply  with  his 
bid.  Said  bonds  will  be  delivered  on  Janu- 
ary 31st  1905.  The  right  to  reject  any  and 
an  bids  is  reserved.  Address  all  bids  to 
John  O.  Darby,  county  supervisor,  Chester, 
S.  C,  and  endorse  plainly  on  envelope  the 
words,  "Bid  for  County  Bonds."  For  fur- 
ther information,  if  desired,  apply  to  R.  B. 
Caldwell,  county  attorney,  Chester  S.  C.  By 
order  of  the  county  board  of  commissioners. 
John  O.  Darby,  County  Supervisor,' 

**^  The  defendants  John  G.  White  and 
Thomas  H.  White,  as  copartners  under  the 
firm  name  of  White  Bros.,  acting  in  behalf 
of  themselves  and  their  codefendant  the 
Winnsboro  Bank,  in  response  to  the  terms  of 
the  aforesaid  advertisement  made  a  sealed 
bid  for  said  bonds  as  follows:  'Mr.  John  O. 
Darby,  supervisor  Chester  Co.,  Chester,  S.  C 
—Dear  Sir:    We  bid  one  hundred  and  four 


dollars  and  twenty-six  cents  (1104.20)  per 
hundred,  for  the  entire  Issue  of  bonds  you 
advertise,  the  validity  of  same,  of  course,  sub- 
ject to  approval  of  a  reputable  attorney. 
Check  for  $1,000  Is  herewith  enclosed,  as 
terms  of  bid  require.  Tours  truly,  White 
Brothers.' 

"(Q)  Said  sealed  bid  was  accompanied  by 
a  certified  check  on  the  Winnsboro  Bank,  of 
Winnsboro,  8.  C^  for  one  thousand  dollars, 
payable  to  the  order  of  John  O.  Darby,  as 
county  supervisor  of  said  county  of  Chester, 
which  check  was  signed  by  T.  K.  Elliott 
president  of  the  defendant  the  Winnsboro 
Bank. 

"(7)  On  opening  the  sealed  proposals,  made 
by  sundry  parties,  on  the  5th  day  of  Decem- 
ber, A.  D.  1904,  the  aforesaid  bid  made  by 
White  Bros,  was  accepted  by  the  board  of 
county  commissioners  of  Chester  county. 

''(S)  The  aforesaid  offer  or  sealed  proposal 
made  by  White  Bros,  was  based  entirely  upon 
faith  of  the  validity  of  the  exemption  of  said 
bonds  from  all  states  county,  and  municipal 
taxes,  and  if  the  aforesaid  act  of  the  General 
Assembly  had  not  contained  the  provision 
that  'said  bonds  shall  be  exempt  from  all 
state,  county  and  municipal  taxes,'  and  if  the 
advertisement  calling  for  sealed  proposals 
had  not  contained,  as  a  part  of  the  proposed 
terms,  that  'these  bonds  will  be  exempt  from 
all  state,  county  and  municipal  taxes,'  the 
aforesaid  bid  would  not  have  been  made  by 
these  defendants. 

"(9)  The  provision  of  said  act  exempting 
said  bonds  from  all  state,  county,  and  munic- 
ipal taxes  benefits  said  county  of  Chester,  in 
that  it  enables  the  said  county  board  of  com- 
missioners of  said  county  to  sell  said  bonds 
at  a  higher  premium  and  to  fioat  them  at  a 
lower  rate  of  Interest  than  they  could  do  if 
said  bonds  were  not  so  exempt  from  said 
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'<10)  None  of  the  admissions  herein  con- 
tained are  in  any  wise  to  affect  either  party, 
or  to  be  regarded  as  made,  except  for  the 
purpose  of  this  submission  of  this  contro- 
versy. 

"(11)  The  defendants  contend  and  are  ad- 
vised that  the  aforesaid  act  of  the  General 
Assembly  of  this  state,  in  so  far  as  it  pur- 
ports to  enact  that  'said  bonds  shall  be  ex- 
empt from  all  state^  county  and  municipal 
taxes,'  is  in  violation  of  the  Constitution  of 
this  state,  and  therefore  invalid;  while  the 
plaintiff  contends  that  said  provision  of  said 
act  is  not  in  violation  of  the  Constitution, 
and  is  valid. 

"The  questions  submitted  to  the  court  up- 
on this  case  are  as  follows: 

"(1)  Is  the  provision  in  said  act  of  the  Gen- 
eral Assembly,  which  provides  that  'said 
bonds  shall  be  exempt  from  all  state,  county 
and  municipal  taxes,'  valid  or  invalid,  under 
the  Constitution  of  this  state? 

"(2)  Whether  or  not  the  said  bonds  will 
be  exempt  from  all  state,  county,  and  mu- 
nicipal taxes,  as  the  property  of  these  defend- 
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ants,  or  either  of  them,  as  taxpayers  In 
Chester  oounty  and  In  Fairfield  county,  or 
as  the  property  of  any  taxpayer  in  this  state 
who  may  be  the  legal  owner  thereof. 

"If  the  court  shall  hold  and  adjudge  that 
the  aforesaid  provision  of  said  act  is  Invalid, 
and  that  said  bonds  cannot  be  exempted  from 
all  state,  county,  and  municipal  taxes  under 
the  Constitution  of  this  state,  then  Judgment 
is  to  be  rendered  for  the  defendants,  and  It 
shall  be  adjudged  that  the  aforesaid  certified 
check  for  $1,000  be  delivered  up  to  the  de- 
fendant the  Wlnnsboro  Bank,  and  canceled; 
but  If  the  court  shall  hold  that  the  aforesaid 
provision  of  said  act  Is  valid,  and  that  by 
said  act  the  said  bonds  will  be  exempt  from 
all  state,  county,  and  municipal  taxes  in  any 
county  of  this  state,  then  Judgment  Is  to  be 
i^ndered  for  the  plaintiff." 

Signed  by  parties,  and  then  sworn  to. 

The  following  Is  the  circuit  decree: 

"Trhls  Is  a  submission  under  section  874, 
Code  Civ.  Proc  1902.  It  Involves  the  exemp- 
tion from  taxation  of  bonds  of  the  plaintiff 
Issued  under  the  act  of  18th  February,  1904 
(24  St  at  Large,  p.  608),  and  bid  off  by,  but 
not  yet  delivered  to,  the  defendants.  If  the 
bonds  be  exempt  from  taxation.  Judgment 
shall  be  for  the  plaintiff ;  If  they  be  liable  to 
taxation,  then  Judgment  shall  be  for  the  de- 
fendants, together  with  a  return  of  a  check 
for  $1,000,  heretofore  deposited  with  the 
plaintiff  by  the  defendants. 

"The  act  declares,  'and  said  bonds  shall  be 
exempt  from  all  state,  county  and  municipal 
taxes.'  If  that  provision  be  in  violation  of 
the  Constitution  of  1895,  then  It  Is  of  no 
force;  and  the  Issue  Is,  does  It  violate  that 
law?  It  may  be  that  the  Issue  Is  practically 
a  moot  one,  for,  although  the  bonds  might  be 
subject  to  taxation  in  the  defendants'  hands, 
they  would  not  be  subject  to  taxation  in  this 
state,  If  in  the  hands  of  holders  outside  of 
the  state.  It  Is  a  matter  of  common  history 
that  generally  the  bond  Issue  of  the  munic- 
ipalities of  the  state  are  bought  in  bulk  by 
persons  and  corporations  residing  In  other 
states  of  the  Union. 

"But  the  issue  is  made  here  at  the  thresh- 
old, and  before  the  bonds  have  sought  the 
currents  of  the  market  An  examination  of 
the  statutes  enacted  during  the  years  1902, 
1903,  and  1904  reveals  the  surprising  fact 
that  during  those  years  the  General  Assembly 
authorized  the  issuance  of  bonds  by  coun- 
ties, towns,  and  school  districts  aggregating 
$702,500,  and  of  that  sum  $409,000  were  ex- 
empted from  taxation,  and  $258,500  were  not 
so  exempted.  The  exemptions  were  for  21 
communities  and  applied  to  Lee,  Marlon, 
Lancaster,  Oconee,  Newberry,  Anderson,  Ker- 
shaw, Chester,  Horry,  Georgetown,  Chester- 
field, Sumter,  Laurens,  Orangeburg,  and  Dar- 
lington. The  nonexemptlons  were  for  20  com- 
munities, and  applied  to  Union,  Spartanburg, 
Greenville,  Edgefield,  Kershaw,  Pickens,  An- 
derson, Orangeburg,  Bamberg,  Greenwood, 
Saluda,  Williamsburg;  Darlington,  Lancaster, 


and  Oconee.  Wherofore  It  la  manifest  the 
Legislature  did  not  discriminate  between 
these  conmiunltles  on  any  good  ground  of 
public  policy,  such  as  might  warrant  a  con- 
cession of  the  state's  favor,  upon  a  general 
rule  under  which  all  like  situated  might 
oome.  The  bonds  Issued  to  build  a  court- 
house In  Darlington  were  exempted  from  tax- 
ation, while  those  Issued  to  erect  a  court- 
house at  Kershaw  were  not  so  exempted. 
The  bonds  authorized  to  construct  a  school- 
house  at  Sumter  were  exempted  from  taxa- 
tion, while  those  issued  to  build  a  like  house 
at  Anderson  were  not  so  exempted.  Mani- 
festly, the  exemption  or  nonexemptlon  allow- 
ed by  the  statutes  was  altogether  capricious. 

"Such  a  system  of  taxation  is  prohibited 
by  the  Constitution.  That  instrument  de- 
clares, *the  General  Assembly  shall  •  •  • 
prescribe  regulations  to  secure  a  Just  valua- 
tion for  taxation  of  all  property  •  •  • 
except  such  as  may  be  exempted  by  law  for* 
these  purposes;  and  the  purposes  named  are 
as  follows,  to  wit:  'Municipal,  educational, 
literary,  scientific,  religious,  charitable.'  See 
Bank  v.  Darlington,  60  S.  C.  860,  27  S.  E.  846; 
Garrison  v.  Laurens,  55  S.  C.  554,  S3  S.  E. 
677.  Then,  Instead  of  leaving  the  General 
Assembly  to  amplify  the  exempted  subjects, 
as  did  the  Constitution  of  1868,  a  subsequent 
section  of  the  same  article  proceeds  Itself  to 
do  that  and  it  names  as  'exempted  from  tax- 
ation' the  following  "property,'  to  wit:  Coun- 
ty, township,  municipal,  school,  college,  insti- 
tutions of  learning,  asylum,  public  libraries, 
churches,  parsonages,  and  burying  grounds. 
Article  10,  S§  1  and  4,  Const  1895. 

"The  property  in  issue  will  be  owned,  If  at 
all,  by  the  purchaser,  and  will  be  taxable  as 
'an  investment  in  bonds.'  Code  of  Laws,  ft 
260.  It  is  true,  the  bonds  will  have  been  is- 
sued for  a  municipal  purpose,  but  when  so 
Issued  they*  become  the  property  of  the  pur- 
chaser, and  cannot  be  denominated  municipal 
property,  or  property  used  for  municipal  pur- 
poses. A  capitalist  might  lend  to  a  munici- 
pality $20,000  to  build  a  bridge,  a  courthouse, 
or  a  schoolhouse;  and  If  he  should  accept  as 
evidence  of  the  debt  a  note  of  hand.  Instead 
of  a  coupon  bond,  the  note  would  be  subject 
to  taxation,  and  yet  the  money  evidenced  by 
the  note  was  used  for  a  municipal  purpose^ 
The  bridge,  the  courthouse,  and  the  school- 
house  would  be  exempt  because  the  Consti- 
tution exempts  municipal  property.  And  in 
the  case  at  bar.  If  the  county  subscription  of 
$75,000  had  built  the  railway,  and  if  the  rail- 
way had  been  operated  by  the  county  for 
the  public,  then  It  would  have  been  exempt 
from  all  taxation  as  municipal  property. 
The  phrase  'municipal  purposes,'  used  in  sec- 
tion 1,  in  conjunction  witii  property,  means 
the  same  thing  as  'municipal  properly,'  used 
in  the  fourth  section.  These  two  sections  de- 
clare what  property  shall  be  taxed,  and  what 
property  shall  be  exempt  from  taxation;  the 
exception  might  have  been  omitted  fr^m  the 
first  section,   or  the  fourth  section  might 
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haye  been  omitted  altogether,  and  tbe  same 
meaning  accompliahed  as  is  compassed  by 
tbe  two  sections. 

"It  was  argued  that  state  bonds  are  ef- 
fectiyely  exempt  from  taxation  by  act  of  the 
Leglfilature,  and  therefore  the  Leglslatore 
had  equal  power  to  exempt  the  bonds  of  one 
of  the  state's  agencies.  There  seemed  mnch 
force  in  that  contention.  But  the  exemption 
In  the  first  Instance  is  effective,  because  the 
acceptance  of  the  exempted  bonds  by  the 
purchaser  creates  a  contract  which  precludes 
the  state  withdrawing  the  exemption.  Oooley 
on  Taxation,  p.  20i.  The  exemption,  there- 
fore, springs  not  from  the  act  of  the  Legls- 
latnre,  but  from  the  contract  between  the 
state  and  the  bondholders,  one  element  of 
which  was  that  the  bonds  should  not  be  tax- 
ed. Oooley,  Const  Llm.  281.  And  In  the  case 
at  bar,  if  the  defendants  were  owners  of  the 
bonds,  and  this  were  a  proceeding  by  the 
state  to  collect  taxes  levied  thereon,  the  Issue 
might  be  a  more  serious  one.  The  Issue 
now,  though,  is  different  from  that;  it  is,  if 
these  bonds  shall  be  delivered  to  the  defend- 
ants, shall  they  be  thereafter  exempt  from 
taxation?  I  am  of  the  opinion  that  so  much 
of  the  act  as  provides,  'said  bonds  shall  be 
exempt  from  all  state^  county  and  municipal 
taxes,'  is  repugnant  to  the  first  and  fourth 
sections  of  the  tenth  article  of  the  Constita- 
tlon  of  1896. 

"It  is  so  ordered;  and  it  is  fmrther  ordered 
that  the  certified  check  for  $1,000,  lodged 
with  plaintiff  by  the  defendants,  be  returned 
to  them,  and  that  their  bid  be  canceled." 

The  plaintiff  appeals  on  the  following 
grounds,  to  wit: 

"(1)  Because  his  honor  erred  in  holding 
that  80  much  of  the  act  as  provides  that 
"said  boards  shall  exempt  from  all  state, 
county  and  municipal  taxes,"  is  repugnant  to 
the  first  and  fourth  sections  of  the  tenth  arti- 
cle of  the  Constitution  of  1895.'  (2)  Because 
his  honor  erred  in  holding  that  *the  phrase 
"municipal  purposes,"  used  in  section  1,  in 
conjunction  with  property,  means  the  same 
thing  as  "municipal  property,"  ulied  In  the 
fourth  section.'  <3)  Because  his  honor  erred 
in  holding  that  *the  exception  might  have 
been  omitted  from  the  first  section,  or  the 
fourth  section  might  have  been  omitted  alto- 
gether, and  the  same  meaning  accomplished 
as  is  compassed  by  the  two  sections.'  (4) 
Because  his  honor  erred  in  applying  the  rule 
nSxpresslo  unius  est  exclusio  alterius,'  in 
construing  these  two  said  sections  of  the 
Constitution.  (5)  Because  his  honor  erred  in 
not  holding  that  the  exemption  by  the  Legis- 
lature of  these  bonds  from  taxation  was  an 
exemption  from  municipal  purposes,  and 
therefore  not  in  violation  of  any  section  of 
the  Constitution.  (6)  Because  his  honor  err- 
ed In  not  holding  that  the  language  of  sec- 
tion 1  of  article  10  of  the  Constitution,  in 
so  far  as  It  affects  property  of  the  character 
here  In  question,  Is  permissory,  and  that  the 
Legislature,  In  the  exercise  of  its  sound  dis- 


cretion, has  the  power  to  exempt  county 
bonds  from  all  state,  county,  and  municipal 
taxes.  (7)  Because  his  honor  erred  in  not 
holding  that  a  contract  now  exists  between 
the  state  and  the  defendants,  and  that  one 
element  of  said  contract  is  that  these  bonds 
are,  and  will  be,  exempt  from  all  state,  coun- 
ty, and  municipal  taxes;  and  that  any  at- 
tempt on  the  part  of  the  state,  or  any  of  its 
agents,  to  ta^  said  bonds,  would  be  impair- 
ing the  obligation  of  a  contract,  and  there- 
fore in  violation  of  the  Constitution  of  the 
United  States.  (8)  Because  his  honor  erred 
in  not  holding  that  the  state,  having  pledged 
itself  in  advance  to  the  defendants,  and  any 
and  all  persons,  firms,  or  corporations  who 
may  hereafter  possess  said  bonds,  that  said 
bonds  shall  be  exempt  from  all  state,  county, 
and  municipal  taxes,  would  be  estopped  from 
levying  and  collecting  any  tax  whatsoever 
on  said  bonds.  (9)  Because  his  honor  erred 
in  not  holding  that  these  county  bonds  are 
not  rendered  taxable  by  the  general  expres- 
sion, 'all  property,  real,  personal  and  pos- 
sessory, etc.,'  contained  in  section  1  of  article 
10  of  the  Constitution.  (10)  Because  his- 
honor  erred  in  not  holding  that  said  bonds, 
as  the  property  of  these  defendants,  or  either 
of  them,  are  as  the  property  of  any  tax- 
payer In  this  state  who  may  be  the  legal 
owner  and  holder  thereof,  are  and  will  be 
exempt  from  all  state^  county,  and  municipal 
taxes." 

R.  B.  Caldwell,  for  appellant  A.  S.  Doug- 
lass, for  respondents. 

JONES,  J.  This  Is  a  controversy,  without 
action,  submitted  under  section  874  of  the 
Code  of  Civil  Procedure  of  1902,  upon  an 
agreed  statement  of  facts.  The  General  As- 
sembly, by  an  act  approved  February  18, 
1904  (24  St  at  Large,  p.  607),  authorized  the 
coun^  of  Chester  to  issue  coupon  bonds,  4^ 
per  cent  interest  to  the  amount  of  $75,000, 
for  the  purpose  of  refunding  its  bonded  in- 
debtedness incurred  under  the  act  of  1874  (15 
St  at  Large,  p.  668)  in  subscription  to  the 
capital  stock  of  the  Cheraw  &  (3he8ter  Rail- 
road Company.  The  act  of  1904  contained 
the  provision  that  "said  bonds  shall  be  ex- 
empt from  all  state,  county  and  municipal 
taxes."  The  county  board  of  commissioners 
of  Chester  county  were  authorized  to  nego- 
tiate and  sell  said  bonds  for  cash  and  for  not 
less  than  par,  and,  pursuant  to  an  advertise- 
ment calling  for  bids,  and  calling  attention 
to  tbe  fact  that  said  bonds  were  exempt  from 
taxation,  the  defendants,  appellants,  bid  for 
the  entire  issue  of  said  bonds  at  a  premium 
of  $4.26  on  each  $100  in  amount,  accompa- 
nying said  bid  with  a  deposit  of  $1,000,  as  re- 
quired, and  their  bid  has  been  accepted  by 
the  board  of  county  commissioners  of  Ches- 
ter county.  This  bid  would  not  have  been 
made  but  for  the  provision  as  to  exemption 
from  taxation,  and  it  is  conceded  that  the 
provision  exempting  the  bonds  from  taxation 
enabled  the  county  officers  to  sell  the  bonds 
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at  a  higher  premium  and  to  float  them  at  a 
lower  rate  of  Interest  than  could  have  been 
done  without  said  provision.  The  drcoit 
court,  Hon.  George  W.  Gage  presiding,  de* 
clared  that  the  provision  exempting  the 
bonds  from  taxation  was  void,  because  in 
conflict  with  sections  1  and  4,  art  10,  of  the 
Gonstitutlon,  and  thereupon  annulled  the  con- 
tract between  the  plaintiff  and  defendants^ 
and  ordered  a  return  to  defendants  of  the 
$1,000  deposit  From  this  plaintiff  appeals. 
For  a  more  detailed  statement  of  the  facts 
and  issues,  reference  may  be  had  to  the 
agreed  statement  of  facts,  the  decree  of  the 
circuit  court,  and  the  exceptions  thereto, 
which  are  to  be  reported  herewith. 

We  are  of  the  opinion  that  the  decree  of 
the  circuit  court  is  erroneous,  and  must  be 
reversed.  The  sections  of  the  (Constitution 
involved  are  as  follows: 

''Section  1.  The  General  Assembly  shall 
provide  by  law  for  a  uniform  and  equal  rate 
of  assessment  and  taxation,  and  shall  pre- 
scribe regulations  to  secure  a  Just  valuation 
for  taxation  of  all  property,  real,  personal 
and  possessory,  except  mines  and  mining 
claims,  the  products  of  which  alone  shall  be 
taxed;  and  also  excepting  such  property  as 
may  be  exempted  by  law  for  municipal,  edu- 
cational, literary,  sdentiflc,  religious  or  char- 
itable purposes:  provided,  however,  that  the 
General  Assembly  may  impose  a  capitation 
tax  upon  such  domestic  animals  as  from  their 
nature  and  habits  are  destructive  of  other 
property;  and  provided*  further,  that  the 
General  Assembly  may  provide  for  a  grad- 
uated tax  on  incomes,  and  for  a  graduated 
license  on  occupations  and  business.*' 

"Sec.  4.  There  shall  be  exempted  from  tax- 
ation all  county,  township  and  municipal 
property  used  exclusively  for  public  purposes 
and  not  for  revenue,  and  the  property  of  all 
schools,  colleges  and  institutions  of  learn- 
ing; all  charitable  institutions  in  the  nature 
of  asylums  for  the  infirm,  deaf  and  dumb, 
blind,  idiotic  and  indigent  persons,  except 
where  the  profits  of  such  institutions  are  ap- 
plied to  private  uses;  ail  public  libraries, 
churches,  parsonages  and  burying  grounds; 
but  property  of  associations  and  societies,  al- 
though connected  with  charitable  objects, 
shall  not  be  exempt  from  state,  county  or 
municipal  taxation:  provided,  that  as  to  real 
estate,  this  exemption  shall  not  extend  be- 
yond the  buildings  and  premises  actually  oc- 
cupied by  such  schools,  colleges,  institutions 
of  learning,  asylums,  libraries,  churches,  par- 
sonages and  burial  grounds,  although  con- 
nected with  charitable  objects." 

The  fundamental  error  of  the  circuit  court 
is  In  holding  that  the  phrase  "municipal  pur- 
poses," used  in  section  1,  in  conjunction  with 
property,  means  the  same  thing  as  "munic- 
ipal property,"  used  in  section  4,  and  that 
the  exemption  might  have  been  omitted  from 
section  1,  or  section  4  might  have  been  omit- 
ted altogether,  and  the  same  meaning  accom- 
plished as  is  compassed  by  the  two  sections. 


This  method  of  construction  violates  the  rule 
which  requires  that  the  language  of  a  con- 
stitution should  receive  a  natural  and  reason- 
able construction,  and  that  different  pdrtions 
thereof  should,  if  possible,  receive  a  construc- 
tion which  would  give  some  meaning  to  each 
of  such  provisions.  The  construction  by  the 
circuit  court  would  strike  from  the  Ck>nstitu- 
tion  the  provision  in  section  1,  "and  also  ex- 
cepting such  property  as  may  be  exempted 
by  law  for  municipal,  educational,  literary, 
sdentiflc  religious  or  charitable  purposes." 
The  phrase,. "as  may  be  exempted  by  law," 
does  not  simply  mean,  "as  may  be  exempted 
by  section  4,  art  10,  of  the  Constitution," 
but  clearly  includes  such  exemption  as  the 
Legislature  may  lawfully  make  for  the  pur^ 
poees  named.  This  provision  of  the  Consti- 
tution implies  that  the  Legislature  has  the 
power  to  exempt  property  from  taxation  for 
municipal  or  other  speclfled  piurposes,  pro- 
vided the  exemption  is  not  expressly  or  im- 
pliedly prohibited  by  other  portions  of  the 
Constitution.  It  is  a  well-estaUished  prin- 
ciple that  the  Legislature  has  all  the  power 
not  denied  it  by  the  Constitution  expressly 
or  by  necessary  implication.  Section  4  art 
10,  is  mandatory,  and  is  self-executing,  so 
that  further  legislation  would  not  be  neces- 
sary to  exempt  from  taxation  all  property 
falling  within  the  speclfled  classes,  and  the 
Legislature  would  have  no  power  to  tax 
what  is  therein  exempt  But  this  section,  in 
so  far  as  it  exempts  property,  Is  not  a  lim- 
itation on  the  power  of  the  Legislature  to 
make  further  exemptions  falling  within  the 
exceptions  contained  in  section  1.  Section  4 
declares  that  the  specified  property  shall  be 
exempt,  while  section  i  permits  legislative 
discretion  in  exempting  other  property  not 
named  in  section  4,  provided  the  exemption 
is  for  municipal  purposes  or  other  purposes 
named.  The  Constitution  does  not  require 
that  all  property  shall  be  taxed,  but  it  only 
requires  that  all  property  not  exempt  under 
the  Constitution,  and  not  exempt  by  a  valid 
act  of  the  Legislature,  shall  be  taxed.  So 
that  whenever  the  right  of  the  Legislature 
to  exempt  property  from  taxation  is  disputed, 
the  question  Is  whether  such  exemption  is 
expressly  or  impliedly  forbidden  by  the  Con- 
stitution. If  the  exemption  falls  within  the 
classes  named  in  section  4  we  need  go  no 
further.  If  the  exemption  does  not  fall  with- 
in section  4,  then  we  may  inquire  If  it  falls 
within  the  legislative  discretion  to  make  ex- 
emptions, implied  in  section  1.  If  the  ex- 
emption does  not  fall  directiy  within  either 
of  these  sections,  then  the  question  might 
still  remain  whether  the  sovereign  power  of 
the  Legislature  is  so  far  restricted  by  the 
Constitution  as  not  to  permit  the  exemption 
made — as,  for  example,  wearing  apparel,  or 
a  limited  amount  of  provisions  for  the  pres- 
ent subsistence  of  the  family. 

We  limit  our  inquiry  in  this  case  to  the 
question  whether  the  exemption  would  be 
sustained  under  section  L    There  is  a  clear 
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diBttnetloii  between  an  exemption  of  property 
for  maniclpal  purposes,  as  permitted  In  sec^ 
tlon  1,  and  an  exemption  of  municipal  proxh 
erty  used  exclusively  for  public  purposes,  as 
granted  in  section  4,  In  the  latter,  the  own- 
ership must  be  in  the  municipality;  in  the 
former,  It  need  not  be.  In  the  one,  the  use 
•f  the  property  must  be  excluslyely  for  a 
public  purpose;  in  the  other,  the  exemption 
must  be  for  a  municipal  purpose.  If  an  In- 
dividual owning  a  house  in  a  town  should 
permit  its  exclusive  and  tree  use  by  the  pub- 
lic authorities  for  office  rooms,  or  as  a  school- 
room, or  chain-gang  quarters,  or  a  pesthouse, 
or  any  other"*  public  or  municipal  purpose, 
would  it  not  be  competent  for  the  Legisla- 
ture, in  view  of  such  use,  to  exempt  the 
owner  fron:  taxation  thereon?  When  the  na- 
ture of  the  property  exempted  in  this  case 
and  the  circumstances  are  considered,  the 
proposition  is  even  clearer.  In  so  far  as 
these  bondj  may  be  called  property  before 
delivered  to  the  purchasers,  they  are  munici- 
pal or  county  property  for  the  exclusive  use^ 
of  the  county,  and  would  fall  within  the  non- 
taxable class  named  in  section  4.  A  delivery 
of  them  for  the  purpose  for  which  they  were 
Issued  ought  not  to  change  them  from  non- 
taxable to  taxable  property,  af^  a  sale  and 
delivery  of  them  is  the  only  method  by  which 
they  can  be  used.  The  bonds  are  to  be  con- 
verted into  money  for  the  exclusive  use  of 
the  county  for  an  admittedly  public  and  cor- 
porate purpose.  They  merely  represent  the 
taxes  which  the  county  must  pay  in  the  fu- 
ture during  a  series  of  years,  thus  relieving 
the  county  of  the  necessity  to  pay  at  once 
by  an  enormous  single  tax.  The  bonds  are 
but  the  substitute  for  the  public  burden  dls- 
diarged  by  the  purchasers'  money.  If  they 
do  not  become  property  until  their  issue  and 
delivery  according  to  the  law  which  creates 
them,  that  same  law  affixes  to  them  in  their 
creation  the  quality  or  characteristic  of  be- 
ing nontaxable.  To  tax  them  would,  as  it 
were,  tax  the  taxes  they  represent 

The  fact  that  the  Legislature  does  not  al- 
ways exempt  such  bonds  from  taxation  does 
not  seem  to  be  of  any  importance.  The  par- 
ties in  special  charge  of  the  bill  may  not 
have  asked  for  it  or  desired  it,  or  may  have 
doubted  the  legality  of  it,  or  the  circumstan- 
ces might  suggest  the  advisability  of  exemp- 
tion in  one  case  and  not  in  another.  But  we 
have  nothing  to  do  with  the  reasons  which 
influenced  the  Legislature.  The  fact,  how- 
ever, that  the  Legislature  does  frequently  ex- 
empt such  bonds  from  taxation  Is  of  some 
importance  in  showing  the  Legislature's  con- 
struction of  the  Constitution  as  authorizing 
the  exemption.  The  policy  of  the  Legisla- 
ture is  expressed  in  section  266,  Civ.  Code 
1902,  where,  among  other  things,  it  exempts 
from  taxation  "all  bonds  and  stocks  of  the 
state.  All  municipal  bonds  in  this  state, 
which,  by  the  terms  of  the  act  under  which 
they  are  or  may  be  issued,  are  or  may  be 
exempted  from  taxation."  The  cases  of  Gar- 
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risen  v.  Laurens,  55  S.  C.  554,  38  8.  B.  6T7, 
and  Bank  v.  Darlington,  50  S.  C.  837,  27  S. 
E.  846,  do  not  aid  us  in  this  case,  as  they 
merely  decide  that  there  is  no  law  authorias- 
ing  the  exemption  of  cotton  mills  from  tax- 
ation by  a  simple  resolution  of  a  city  council. 
We  find  nothing  in  the  Constitution  wliich 
forbids  the  exemption  in  question.  It  must 
follow  that  the  bonds,  when  issued,  would 
be  nontaxable  In  the  hands  of  any  holder  in 
this  state. 

The  Judgment  of  the  circuit  court  Is  re- 
versed. 


(70  s.  c.  m) 

OULBBRTSON  v.   ABBBVILLB   COUNTT 

(Supreme  Court  of  South  Carolina.    Feb.  16, 

1905.) 

BBIDOE0— OBSTBUOnON— RKQUGKIVCB— BX- 

PAIBS. 

■  1.  Cr.  Code,  |  488,  prohibiti  any  person  hav- 
ing charge  of  any  carriage  or  animal  to  i>erm1t 
it  to  stop  on  any  bridge  more  than  10  feet  long , 
and  Civ.  Code,  f  1418,  provides  that  persons  so 
doing  shall  be  liable  for  all  damages  occasioned 
by  the  offense.  Held  to  apply  .to  bridges  built 
by  the  county  under  the  general  law. 

2.  Where,  in  an  action  against  a  county  f^r 
damages  for  negligence  in  repairing  a  bridge,  the 
county  sets  up  the  act  of  God  as  the  cause  o^ 
the  injury,  a  request  to  instruct  that  it  must 
establish ,  such  act  by  the  burden  of  proof  is 
properly  given  in  connection  with  an  instruc- 
tion that  plaintiff  must  show  that  the  Injury 
was  caused  by  the  county's  negligence,  to  which 
plaintiff  did  not  contribute. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  Klugh,  Judge. 

Action  by  B.  B.  Culbertson  against  Abbe- 
ville county.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

r 

Wm.  N.  Graydon,  for  appellant  Frank  B. 
Gary,  for  respondent 

JONES,  J.  The  plaintiff  brought  this  ac- 
tion against  Abbeville  county  for  damages  al- 
leged to  have  been  sustained  by  him  by  rea- 
son of  a  defect  in  a  bridge  caused  by  the 
neglect  and  mismanagement  of  the  county, 
and  now  appeals  from  the  judgment  render- 
ed in  favor  of  defendant  The  complaint  al- 
leged "that  on  the  16th  day  of  February, 
1903,  while  plaintiff  was  driving  his  horse, 
which  was  hitched  to  his  buggy,  along  the 
public  highway  leading  from  Irwin's  Mill,  in 
Abbeville  county,  to  Honea  Path,  in  Ander- 
son county,  plaintiff  drove  on  the  bridge  over 
Broad  Mouth  creek,  in  Abbeville  county, 
when  said  bridge  collapsed,  carrying  down 
plaintiff's  horse  and  buggy,  killing  said  horse, 
and  ruining  said  buggy,  to  the  actual  dam- 
age of  plaintiff  in  the  sum  of  $175,"  with 
other  necessary  allegations  of  his  cause  of 
action.  One  of  the  defenses  was  "that  at 
the  time  mentioned  in  the  said  complaint'  the 
plaintiff  was  not  using  the  bridge  for  the  pur- 
pose for  which  it  was  intended,  but  drove 
upon  said  bridge,  and  remained  there  a  con- 
siderable time,  for  the  purpose  of  being  shel- 
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tered  from  a  terrlflc  and  unusual  storm  which 
was  raging;  that  while  so  using  said  hrldge 
the  terrible  and  unusual  storm  caused  the 
said  bridge  to  blow  down;  that  the  collapse 
of  said  bridge  was  caused  by  the  terrlflc  and 
unusual  storm  which  was  raging,  against 
which  precaution  and  foresight  on  the  part 
of  defendant  could  not  guard."  With  respect 
to  the  Issue  whether  plaintiff  was  making  an 
Improper  use  of  the  bridge  at  the  time  of  Its 
collapse,  the  court  charged  the  Jury  "that  the 
statute  law  of  South  Carolina  prohibits  any 
person  having  charge  of  any  carriage,  ani- 
mal, or  other  thing  from  causing  or  permit- 
ting It  to  stop  on  any  bridge  more  than  ten 
feet  long  constructed  by  the  authority  of  the 
Legislature.  Now,  my  attention  has  been 
called  to  the  fact  that  that  was  originally  a 
private  act  relating  to  charter  bridges — ^toll- 
bridges.  Whether  that  is  the  original  con- 
struction put  upon  the  act,  or  not,  the  Legis- 
lature has  removed  any  doubt  by  incorporat- 
ing it  in  the  General  Statutes  of  the  state* 
under  the  head  of  'Provisions  for  Establish- 
ing and  Repairing  Highways.'  A  highway  is 
a  public  way,  not  a  private  way,  and  a  bridge 
is  a  part  of  the  highway.  And  my  construc- 
tion of  it,  as  the  act  now  stands,  is  that  it 
is  a  public  act,  and  relates  not  only  to  toU- 
bridges,  but  any  bridge  over  ten  feet  long  on 
a  public  highway.''  This  charge  was  made  j 
upon  section  438,  Or.  Code  1902,  and  section 
1418,  Civ.  Code  1902.  Section  438  provides 
as  follows:  "No  person  shall  drive,  lead  or, 
having  charge  thereof,  shall  permit  any  car- 
riage, animal  or  other  thing  to  travel  over  or 
on  any  bridge  more  than  ten  feet  long,  now 
constructed  or  hereafter  to  be  constructed  by 
the  authority  of  the  Legislature,  in  a  gait 
faster  than  a  walk,  nor  shall  any  person  hav- 
ing charge  of  any  carriage,  animal  or  thing, 
cause  or  permit  it  to  stop  on  any  such  bridge, 
and  every  person  so  offending  against  this 
provision  shall,  on  conviction  thereof  before 
any  magistrate  of  the  county,  pay  a  fine  not 
exceeding  $10  nor  less  than  $5."  Section 
1418  is  in  the  same  language,  with  this  clause 
added:  "And  shall  be  further  liable  for  all 
damages  occasioned  by  said  offense." 

Appellant,  in  his  exception,  makes  the 
point  that  this  charge  was  error,  because  the 
statute  in  question,  properly  construed,  re- 
fers only  to  private  tollbridges.  The  bridge 
In  question  is  on  one  of  the  main  highways 
of  Abbeville  county,  is  over  10  feet  long,  is 
uot  a  toUbridge,  and  was  built  by  the  county. 
Ooncedlng  that  similar  legislation  was  had  in 
reference  to  private  tollbridges  in  the  act  of 
1827  (6  St  at  Large,  p.  302),  the  foregoing 
statutes  quoted  were  so  enacted  as  to  apply 
to  any  bridge  more  than  10  feet  long  on  a 
highway  constructed  by  the  authority  of  the 
Legislature.  As  other  statutes  Impose  upon 
the- county  authorities  Jurisdiction  over  high- 
ways, with  power  to  construct  bridges  there- 
on, any  bridge  constructed  under  such  gen- 
eral authority  is  constructed  by  authority  of 
the  Legislature  as  fully  as  if  it  had  been  con- 


structed under  a  special  statute.  The  Legis- 
lature doubtless  considered  that  a  provision 
found  useful  with  respect  to  private  toll< 
bridges  would  be  salutary  with  reference  to 
any  public  bridge,  in  its  preservation,  and 
in  the  diminution  of  the  danger  of  injury  to 
travelers,  by  keeping  the  bridge  as  open  and 
unobstructed  as  possible.  It  is  undoubtedly 
true,  in  considering  a  statute  of  doubtful 
meaning,  resort  may  be  had  to  its  origin,  or, 
indeed,  to  any  helpful  source.  But  in  this 
case  the  meaning  of  the  statute  is  clear  on 
its  face,  and  the  charge  concerning  it  was 
correct 

The  remaining  exception  assigns  error  in 
modifying  plaintHTs  third  request  to  charge, 
which  was  as  follows:  "That  where  a  de- 
fendant sets  up  an  affirmative  defense,  such 
as  that  the  damage  complained  of  was  the 
act  of  Ood,  then  the  burden  of  proving  that 
defense  is  on  defendant  and  It  must  satisfy 
the. Jury  that  the  injury  was  caused  by  the 
act  of  God,  and  that  it  was  the  sole  cause, 
before  it  could  relieve  itself  on  that  ground." 
It  Is  contended  that  this  was  a  sound  prop- 
osition of  law  as  to  the  burden  of  proof,  and 
that  the  modification  which  the  court  made 
was  confusing  and  misleading,  amounting 
practically  to  a  refusal  of  the  request.  In 
charging  the  plaintiiTs  request  the  court 
said:  "I  charge  you  that  in  connection  with 
what  I  have  already  charged  you.  You 
must  bear  in  mind  what  the  court  has  al- 
ready said  to  you.  If  the  plaintiff  by  his 
own  act  brought  about  the  injury,  or  if  by 
his  negligence  he  contributed  to  the  injury, 
no  matter  whether  an  act  of  Qod  and  the 
negligence  of  the  county  were  Involved  in 
it  or  not,  yet  if  the  plaintiff  by  his  own  act 
negligently  contributed  to  the  injury,  so  It 
would  not  have  occurred  if  he  had  not  been 
negligent  he  failed  to  observe  proper  care 
himself,  and  although  the  act  of  God  and 
the  negligence  of  the  county  might  have  con- 
tributed to  the  cause  of  the  injury.  Under 
these  circumstances,  he  could  not  recover. 
I  think  it  is  a  proper  proposition,  by  modify- 
ing it  to  that  extent"  It  thus  appears  that 
the  court  did  not  really  modify  the  plalntlfTs 
request  but  charged  it  in  connection  with 
the  rule  as  to  the  burden  of  proof  resting 
on  plaintiff  in  such  an  action  as  this.  In 
the  case  of  McFall  v.  Barnwell,  57  S.  C.  302, 
35  S.  E.  562,  construing  the  act  now  appear- 
ing as  section  1347,  under  which  this  action 
is  brought,  the  court  held  that,  to  maintain 
such  action,  the  plaintiff  must  allege  and 
prove  not  only  that  the  injury  was  occa- 
sioned by  the  county's  neglect  or  mismanage- 
ment, but  also  that  plaintiff  has  not  in  any 
way  brought  about  such  injury  by  his  own 
act,  or  negligently  contributed  thereto.  The 
effect  of  the  charge  was  to  place  the  burden 
of  proof  upon  defendant  only  after  plaintiff 
had  made  proof  as  required  by  the  statute, 
as  construed  in  McFall  v.  Barnwell.  AppeU 
lant  therefore  has  no  Just  ground  for  com- 
plaint because  his  request  to  charge,  wheth* 
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er  coirect  or  nol^  was  not  refused,  but  chai^ 
ged. 

Tbe  exceptions  are  oyerniled,  and  the  Judg- 
ment of  tbe  circuit  court  Is  affirmed. 


022  Oa.  ISO) 

TIPPIN  ▼.  PBRRT. 
(Supreme  Gourt  of  Georgia.     Mardi  4,  1905.) 

ADiaNISTBATOB  —  ACCOimniVO  —  LIABILITIBS 
— <M>lCPOUND  IZrrBBEST— nil AL  BVrrLBMENT— 

AunrroB's  bspobis-szobptionb— dismissal. 

l.The  right  to  hold  a  trustee  liable  for  in- 
terest at  the  rate  of  6  per  cent  per  annum* 
annually  compounded,  depends  only  upon  lapse 
of  time  and  his  failure  to  relieve  hlmBelf  of 
the  general  rule  laid  down  by  the  statute  by 
annually  returning  the  interest  made  by  him 
and  accounting  for  the  balance  of  the  fund. 

Z  It  is  not  erconeous,  when  beginning  to  cal- 
culate and  chane  sudi  interest  against  a  trus- 
tee, to  add  the  mterest  which  has  accrued  dur- 
ing the  7  per  coit.  simple  interest  period  to  the 
original  fund,  thus  forming  a  new  principal 
upon  which  to  calculate  and  charge  interest  at 
the  rate  of  6  per  cent,  per  annum,  annually 
compounded. 

3.  Where  an  administrator  made  only  five  re- 
turns during  a  period  of  19  years,  and  the  au- 
ditor to  whom  the  questions  inTolved  in  a  case 
arising  under  a  citation  against  the  administra- 
tor for  a  final  settlement  of  his  accounts  were 
referred  calculated  interest  against  the  admin- 
istrator upon  each  separate  receipt  and  interest 
in  his  favor  upon  each  separate  disbursement, 
it  was  not  erroneous  to  overrule  an  exception  of 
law  to  the  auditor's  report,  which  merely  al- 
leged that  he  erred  in  not  making  the  calcula- 
tions of  interest  "upon  the  balances  as  thev  ap- 
pear in  the  several  returns  of"  the  administra- 
tor. 

4.  The  time  which  the  auditor  allowed  the 
administrator  before  charging  him  with  interest 
upon  the  funds  which  came  into  his  hands  was 
no^  as  against  the  administrator,  unreasonable. 

Ou  Where  an  administrator,  at  the  time  of  his 
discharge,  was  allowed  by  the  order  of  the  ordi- 
nary to  retain,  at  4  per  cent  per  annum  in- 
ter»t,  a  fund  in  his  hands  belonging  to  the 
estate  of  his  intestate,  which  no  person  claimed, 
and  he  so  held  such  fund  until  his  death,  many 
years  thereafter,  without  adding  to  it  the  in- 
terest which  had  accrued  thereon,  his  own  ad- 
ministrator was  not  entitled,  before  being  char- 
ged, as  administrator,  with  interest  upon  funds 
received  by  him  by  virtue  of  his  office,  to  have 
the  total  amount  of  such  funds  reduced  by  sub- 
tracting therefrom  both  the  principal  of  this  un- 
claimed fund  and  the  interest  which  had  ac- 
crued thereon  at  the  time  when  he  received  it 

6l  In  a  final  settlement  between  the  estate  of 
the  last-mentioned  administrator  and  the  estate 
upon  which  he  had  administered,  he  was  en- 
titled to  credit  for  the  amount  oi  the  interest 
upon  this  fund  which  had  accrued  when  he  re- 
ceived it,  and  which  he  had  paid  to  those  who 
had  established  their  legal  right  to  the  fund  and 
the  interest  thereon. 

7.  It  is  not  erroneous  to  refuse  to  allow  a 
party  to  file  new  exceptions  to  an  auditor's  re- 

Ert,  after  the  time  for  filing  exceptions  thereto 
s  expired,  when  no  reason  or  excuse  for  not 
filing  such  exceptions  within  the  time  prescribed 
by  law  is  offered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Gent  Dig.  Reference,  ft  162.] 

8, 9.  An  exception  of  fact  to  the  report  of  the 
auditor  upon  the  ground  that  he  erred  in  not 
aDowing  a  specified  credit  claimed  by  the  ad- 
ministrator in  his  returns  was  properly  over- 
ruled when  it  clearly  appeared  from  the  report 


of  the  evidence  before  the  auditor  that  the  ad- 
ministrator was  not  entitled  to  such  credit 

10.  Where  an  exception  of  law  to  an  auditor's 
report  is  improperly  classified  as  an  exception 
oi  fact  and  there  is  a  motion  to  dismiss  or 
strike  the  exception  for  this  reason,  there  is  no 
error  in  sustaining  such  motion,  when  no  offer 
is  made  to  amend  the  exception  by  properly 
classifying  it  as  an  exception  of  law. 

(Syllabus  by  the  Court) 

Error  from  Superior  Oourt,  Morgan  Coun- 
ty; H.  O.  Lewis,  Judge. 

Action  by  G.  D.  Perry,  administrator, 
against  J.  B.  Tippin,  administrator.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Perry,  as  administrator  of  tbe  estate  of 
Alliston,  brought,  in  the  court  of  ordinary 
of  Morgan  county,  against  Tippin,  as  admin- 
istrator upon  the  estate  of  Zachry,  a  cita- 
tion for  an  accounting  and  settlement  by 
Zacbry's  estate  with  Alliston*s  estate,  upon 
which  Zachry  bad  been  administrator,  it  be- 
ing alleged  that  Zachry  had  died  without  be- 
ing discharged  from  such  administration, 
and  having  in  bis  bands  property  and  money 
belonging  to  Alliston's  estate.  There  was  a 
Judgment  In  the  court  of  ordinary  against 
Tippin,  as  administrator,  and  an  appeal 
therefrom  by  him  to  the  superior  court.  In 
the  superior  court  the  case  was  referred  to 
an  auditor,  who  found  against  Tippin,  as  ad- 
ministrator of  Zachry.  Tippin,  as  adminis- 
trator, filed  various  exceptions  of  law  and 
fact  to  tbe  findings  of  the  auditor.  On  Sep- 
tember 3,  1900,  the  case  came  on  to  be  heard 
upon  tbe  report  of  the  auditor  and  the  ex- 
ceptions thereto,  when  the  exceptor  offered 
two  amendments  to  bis  exceptions  of  law, 
which  the  court  allowed  to  be  filed.  The 
Judge  then  on  the  same  day  oyerniled  all  the 
exceptions  of  law,  to  which  ruling  tbe  ex- 
ceptor filed  exceptions  pendente  lite.  On 
September  4,  1900,  tbe  hearing  not  having 
been  completed,  the  exceptor  offered  another 
amendment  to  his  exceptions  of  law,  but  no 
ruling  whatever  was  made  by  the  court  as 
to  this  amendment.  On  September  3,  1900, 
Perry,  as  administrator,  filed  a  demurrer  to 
the  exceptions  of  fact  On  September  4, 
1900,  the  exceptor  offered  an  additional  ex- 
ception of  fact,  which  the  court  allowed  to 
be  filed,  and  to  which  the  plaintiff  also  filed 
a  demurrer.  During  tbe  hearing,  on  Sep- 
tember 4,  1900,  after  a  Jury  had  been  im- 
paneled to  try  the  exceptions  of  fact.  Judge 
Hart,  who  was  presiding,  "all  parties  con- 
senting thereto,  withdrew  said  case  from 
the  consideration  of  the  Jury,  and  passed  an 
order  submitting  all  Issues  raised  by  thf 
pleadings  in  said  case  to  himself  as  Judge  t« 
pass  upon  the  facts  and  law,  and  render  such 
Judgment  as  to  him  might  seem  meet,  proper, 
and  legal,  with  the  right  to  either  party  to 
except  thereto,  and  take  such  Judgment  to 
the  Supreme  Court  for  review,'*  Just  as  if  s 
Jury  had  rendered  a  yerdlct  in  the  case.  Th« 
plaintiff  then  filed  a  special  demurrer  to  on« 
of  the  grounds  of  the  amended  exceptions  ck 
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fact  Judge  Hart  held  the  case  under  ad- 
Tisement  until  the  end  of  hie  term  of  serv- 
ice aa  Judge,  without  rendering  any  judg- 
ment therein.  Judge  Foster,  who  succeeded 
Judge  Hart,  was  disqualified  to  preside  In 
the  case,  and  nothing  further  was  done  in 
the  matter  until  Judge  Lewis  hecame  Judge 
of  the  circuit  At  the  March  term,  1903,  the 
case,  ''under  said  order  of  S^temher  4, 1900, 
•  •  •  was  duly  presented  and  argued  be- 
fore" Judge  Lewis,  who  reserved  his  deci- 
sion and  Judgment  thereon  until  the  succeed- 
ing term,  when  he  sustained  the  demurrers 
filed  by  Perry,  as  administrator,  to  certain 
of  the  ''exceptions  of  fact"  and  oTerruled  all 
the  other  exceptions  of  fact  except  as  to  the 
allowance  of  a  small  credit  in  favor  of  Zach- 
ry*B  estate,  and  rendered  a  Judgment  aflirm- 
Ing  the  findings  and  report  of  the  auditor  in 
all  other  respects,  and  making  it  as  thus 
amended,  the  Judgment  of  the  court  To  all 
of  these  rulings  Tippln,  as  administrator,  ex- 
cited. 

In  order  that  the  decision  to  be  rendered 
may  be  clearly  understood,  it  Is  necessary  to 
state  certain  of  the  facts  which  were  devel- 
oped by  the  evidence  before  the  auditor.  In 
1858  John  M.  8.  Barber  died,  intestate,  in 
Morgan  county,  6a.,  leaving  a  small  estate, 
and  in  September  of  that  year  Ellas  Allls- 
ton  was  appointed  administrator  upon  his 
estate,  and  took  charge  of  the  same  as  such. 
In  May,  1800,  Alllston  applied  for  dismission 
from  such  administration,  and,  upon  this 
application  coming  on  to  be  heard  by  the 
court  of  ordinary,  the  court  found  that  there 
was  In  the  hands  of  Alllston  the  sum  of 
$547.56  belonging  to  the  estate  of  his  intes- 
tate. The  court  granted  the  application  for 
dismission,  and  at  the  same  time  passed  an 
order  that  as  this  fund  belonging  to  the  es- 
tate of  Barber  was  not  claimed  by  any  per- 
son to  whom  the  administrator  would  be 
Justified  in  paying  It  Alllston,  administra- 
tor, should  retain  It  In  his  hands,  at  an  in- 
terest not  exceeding  4  per  cent  per  annum, 
until  the  further  order  of  the  court;  the  or- 
der reciting  that  it  was  passed  by  virtue  of 
the  act  of  December  22,  1840.  This  fund  re- 
mained in  Alliston's  hands  until  his  death, 
which  occurred  in  1866.  He  left  a  will,  and 
Davis  qualified  as  his  executor  in  July,  1866. 
Davis  died  in  1869,  and  Marshall  was  ap- 
pointed his  administrator.  On  the  5th  of 
July,  1866,  Zachry  was  appointed  administra- 
tor with  the  will  annexed  of  Alllston.  On 
June  30,  1870,  Zachry,  as  such  administrator, 
received'  from  Marshall,  as  administrator  of 
Davis,  111,595.12,  as  the  amount  due  by  Davis' 
estate  to  the  estate  of  Alllston.  In  1884  Am- 
brose J.  Barber  and  others,  as  the  heirs  at 
law  of  John  M.  8.  Barber,  brought  an  equi- 
table proceeding  against  Zachry  as  admin- 
istrator of  Alllston,  and  at  the  March  term, 
1885,  of  the  superior  court  of  Morgan  county, 
recovered  a  verdict  and  Judgment  therein 
for  $547.56  principal,  with  interest  thereon 
at  4  per  cent  per  annum  from  May  8,  1860. 


The  amount  of  the  principal  and  Interest  of 
the  verdict  and  decree  was  $1,091.46,  which 
was  paid  on  March  26,  1885,  4)y  Zachry,  as 
administrator  of  Alllston.  Zachry  died  in 
February,  1889,  and  Tippln  was  appointed  as 
his  administrator;  and  in  January,  1900,  Perry 
was  appointed  as  administrator  cum  testa- 
mento  annexe  upon  the  estate  of  Alllston. 

Foster  A  Butler,  for  plaintiff  in  error. 
George  &  Anderson  and  8.  H.  Bibleyi  for  de- 
fendant in  error. 

FISH,  P.  J.  (after  stating  the  fttcts).  1. 
The  first  exception  of  law  was  that  the  au- 
ditor erred  in  charging  compound  interest 
against  the  estate  of  Zachry,  "because  there 
is  nothing  In  the  evidence  showing  that 
Zachry  •  •  •  applied  the  proceeds  of 
the  estate  to  his  own  use,  or  conducted  him- 
self fraudulently  in  the  management  of  the 
fund,  or  withheld  It  purposely  or  negligent- 
ly from  the  legatees."  This  exception  was 
properly  overruled.  Section  8498  of  the  GlvU 
Code  of  1895  provides:  "The  Interest  to  be 
charged  against  trustees  shall  be  at  the  rate 
of  seven  per  cent  per  annum,  without  com- 
pounding, for  six  years  from  the  date  of 
their  qualification;  and  after  that  time  at 
the  rate  of  six  per  cent  per  annum,  annu- 
ally compounded.  But  any  trustee  may  re- 
lieve himself  from  this  rule  by  returning 
annually  the  interest  actually  made  and  ac- 
counting for  the  balance  of  the  fund.  Any 
distributee  may  recover  greater  interest  by 
showing  that  the  trustee  actually  received 
more,  or  that  he  used  the  funds  himself  to 
greater  profit"  It  will  be  readily  seen  that 
there  Is  nothing  in  this  section  which  8us> 
tains  the  contention  of  the  plaintiff  in  error. 
On  the  contrary,  it  seems  clear  that  the  right 
to  hold  the  trustee  liable  for  Interest  at  the 
rate  of  6  per  cent  per  annum,  annually  com- 
pounded, depends  only  upon  lapse  of  time 
and  his  failure  to  relieve  himself  of  the  gen- 
era] rule  laid  down  by  the  statute  by  annu- 
ally returning  the  interest  made  by  him  and 
accounting  for  the  balance  of  the  fund.  In 
the  present  case  the  administrator  did  not 
seek  to  relieve  himself  of  the  statutory  rule 
in  this  way.  Before  the  act  of  December 
29,  1847  (Cobb's  Dig.  p.  836),  courts  exercis- 
ing equity  powers  charged  compound  inter- 
est against  administrators,  etc,  as  a  penal- 
ty for  misappropriation,  fraudulent  reten- 
tion of  the  funds,  gross  negligence,  etc.,  and 
the  interest  was  compounded  at  regular  pe- 
riods fixed  by  the  court  The  rule  laid  down 
by  the  decisions  in  Fall  v.  Simmons,  6  Oa. 
265,  and  Kenan  v.  Hall,  8  Ga.  417,  wherein 
transactions  prior  to  that  act  were  involv- 
ed, was  to  compound  the  interest  every  six 
years  in  such  cases.  But  this  was  changed 
by  the  act  of  1847,  which  was  entitled  "An 
act  more  effectually  to  define  and  make  uni- 
form the  liability  of  guardians,  executors, 
and  administrators,  in  regard  to  the  Interest 
to  be  charged  against  them."    Its  preamble 
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recites  that:  'THiereas,  the  practice  in  the 
Beyeral  courtB  of  Georgia  is  different  and 
conflicting  in  regard  to  interest  chargeable 
against  guardians,  executors  and  administra- 
tors, for  remedy  thereof,"*  the  statute  is  en* 
acted.  The  rule  laid  down  in  the  section  of 
the  GiYil  Code  which  we  hare  quoted  is  tak- 
en from  this  act  Neither  the  original  act 
nor  the  section  of  the  Code  upon  the  subject 
make  the  charging  of  compound  interest  de- 
pendent upon  misappropriation  of  the  assets 
et  the  estate,  or  ftaud,  misconduct*  or  neg- 
ligence In  its  management 

2l  The  second  exception  of  law  was  that 
the  auditor  erred  in  calculating  interest  at 
the  rate  of  7  per  cent  per  annum  for  six 
years,  and  then  adding  the  interest  thus  ob- 
tained to  the  principal,  and  compounding  in- 
t^est  upon  this  new  principal,  annually 
thereafter,  at  the  rate  of  6  per  cent  per  an- 
num, instead  of  keeping  the  interest  which 
had  accumulated  during  the  7  per  cent  sim- 
ple interest  period  separate  from  the  prin- 
cipal and  finally  adding  it  to  the  sum  ob- 
tained by  compounding  interest  annually  up- 
on the  original  principal  from  the  beginning 
of  the  6  per  cent  compound  interest  period. 
The  question  here  made  has  never,  so  far  as 
we  hare  been  able  to  ascertain,  been  decid- 
ed by  this  court,  and  its  solution  depends 
upon  the  construction  to  be  glyen  to  the 
above-quoted  section  8498  of  the  Civil  Code 
of  1895.  Prior  to  the  act  of  1847,  from  which 
the  provisions  of  this  section  are  taken  in 
^larglng  interest  against  trustees,  adminis- 
trators, etc.,  simple  interest  was  the  rule 
and  compound  interest  the  exception.  As  to 
when  compound  interest  should  be  charged 
depended  much  upon  the  circumstances  of 
each  particular  case.  This  court  announced 
that  in  cases  where  it  was  proper  to  charge 
compound  interest  simple  interest  should  be 
charged  for  six  years,  to  be  compounded  at 
the  end  of  that  term  and  at  the  end  of  every 
subsequent  term  of  six  years.  Fall  v.  Sim- 
mons, Kenan  v.  Hall,  supra.  The  purpose 
of  the  act,  as  shown  by  Its  title,  heretofore 
indicated,  was  to  fix  a  uniform  rule  for  the 
computation  of  Interest  against  trustees,  ad- 
ministrators, etc.,  from  which  rule  they 
could  be  relieved  by  annually  returning  the 
interest  actually  made  and  accounting  for 
the  balance  of  the  fund  in  their  hands.  Un- 
der this  rule  compound  interest  was  charged 
as  a  penalty  for  not  making  the  annual  re- 
turns prescribed  by  the  statute,  and  unless 
the  interest  computed  for  the  first  six  years 
is  added  to  the  principal,  and  the  sum  of  the 
principal  and  interest  taken  as  a  new  prin- 
cipal, upon  which  the  compound  interest  is 
calculated,  charging  the  compound  interest 
will  not  amount  to  a  penalty  for  at  least  six 
years  after  the  compound  interest  period  be- 
gins. A  simple  calculation  will  show  that 
6  per  cent  per  annum,  annually  compound- 
ed, upon  a  given  principal,  for  a  period  of 
six  years,  will  amount  in  the  aggregate  to 
less  than  7  per  cent  simple  interest  for  the 


BtLToe  time.  If  we  look  merely  to  the  word- 
ing of  the  statute,  the  construction  contend- 
ed for  by  the  plaintllf  in  error  is  not  only 
plausible,  but  would  seem  legitimate  and 
proper ;  but  when  we  consider  the  necessary 
result  of  such  a  construction  we  find  that  in 
many  cases  the  purpose  of  the  statute  In 
charging  compound  interest  would  be  wholly 
defeated,  while  in  others  it  would  be  par- 
tially destroyed.  We  think  that  the  statute, 
following  the  old  practice  as  to  periods  of 
rest,  intended  that  there  should  be  a  rest  at 
the  expiration  of  six  years  from  the  begin- 
ning of  the  computation  of  interest,  when 
the  principal  and  accrued  interest  should  be 
added  together,  and  a  new  principal  formed 
upon  which  to  begin  to  calculate  the  com- 
pound interest 

8.  The  third  exception  of  law  alleged  that 
the  auditor  erred  in  not  making  the  calcu- 
lations of  interest  *'upon  the  balances  as  they 
appear  in  the  several  returns  of  A.  C.  Zach- 
ry,  administrator."  It  appears  from  the  rec- 
itation in  this  exception  of  the  method  adopt 
ed  by  the  auditor  that  he  took  each  separate 
receipt  and  disbursement  and  calculated  the 
interest  thereon  for  the  full  time,  and  then 
found  the  sum  of  the  receipts,  principal  and 
interest,  and  from  this  subtracted  the  total 
amount  of  the  disbursements,  principal  and 
interest  ''Defendant  says  he  should  have 
found  the  interest  on  the  balances  of  each 
return,  either  for  or  against  the  administra- 
tor, from  its  date  to  the  date  of  the  succeed- 
ing next  return,  and  then  from  the  amount 
thus  found  subtracted  or  added  the  balance 
of  the  next  return,  and  thus  found  a  new 
principal."  It  will  be  seen  that  the  exception 
here  is  not  that  the  auditor  erred  in  not  mak- 
ing his  calculations  of  interest  upon  the  an- 
nual balances  which  he  found,  or  ought  to 
have  found,  for  or  against  the  administra- 
tor, but  that  the  auditor  erred  in  not  mak- 
ing his  calculations  of  interest  "upon  the  bal- 
ances as  they  appear  in  the  several  returns" 
made  by  the  administrator.  The  administra- 
tor Zachry  did  not  make  annual  returns  as 
required  by  law.  Although  he  held  the  of- 
fice of  administrator  for  more  than  19  years, 
he  made  only  five  returns,  and  in  one  in- 
stance about  10  years  elapsed  from  one  re- 
turn to  the  next  succeeding  one.  Clearly, 
therefore,  the  auditor  ought  not  to  have  bas- 
ed his  calculations  of  interest  upon  the  bal- 
ances as  they  appear  in  the  few  returns  of 
the  administrator.  There  was  no  error  in 
overruling  this  exception,  for  the  reason  that 
to  have  sustained  It  would  have  been  to  have 
held  that  the  auditor  should  have  computed 
the  interest  upon  the  balances  as  they  ap- 
pear in  the  returns  of  the  administrator. 
The  distinct  assignment  of  error  is  that  the 
auditor  erred  in  not  taking  as  the  basis  of 
his  calculations  of  interest  the  balances  as 
they  appear  In  the  returns  of  the  administra- 
tor, and  the  idea  that  he  erred  in  calculat- 
ing the  interest  separately  upon  each  item 
of  receipts  or  disbursements  is  derived,  not 
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from  any  actual  allegation  that  he  did,  bat 
fpom  an  allegation  tbat  be  should  have  made 
his  calculations  In  a  specified  way,  followed 
by  a  recital  of  the  way  In  which  he  did 
make  them.  The  effect  of  sustaining  the 
exception  as  made  would  have  been  equiva- 
lent to  a  direction  to  make  the  calculations 
as  the  exception  alleged  they  should  have 
been  made.  Whatever  may  have  been  the 
duty  of  the  court,  when  entering  up  the 
final  decree  in  the  case,  in  reference  to  cor- 
recting a  mistake  of  law  made  by  the  au- 
ditor, which  was  clearly  apparent  on  the 
face  of  his  report,  there  was  no  error  In 
overruling  this  exception. 

4.  The  fourth  exception  of  law  was  as  fol- 
lows: '*That  said  auditor  erred  in  not  al* 
lowing  in  his  calculation  a  reasonable  time 
for  the  administrator  to  acquaint  himself 
with  the  estate  and  ascertain  to  whom  and 
where  the  estate  should  be  paid.  And  this 
should  apply  to  the  fund  from  the  sale  of  the 
home  place  In  1883,  as  well  as  the  funds  re- 
ceived from  his  predecessor.  The  auditor,  In 
his  calculation,  allows  no  time  at  all  for  this." 
There  was  no  merit  In  this  exception.  In  the 
pleadings  in  the  case  it  was  alleged  on  one 
side  and  admitted  on  the  other  that  letters  of 
administration  upon  the  estate  of  Alllston 
were  issued  to  Zachry  on  July  5, 1869.  June 
30,  1870,  the  date  of  his  first  return  as  ad- 
ministrator, was  taken  by  the  auditor  as  the 
time  from  which  to  begin  to  calculate  inter- 
est. Civ.  Code  1895,  §  3497,  provides:  "No 
Interest  shall  be  charged  eitiier  way  for  the 
first  year,  as  one  year  is  now  allowed  by 
law  for  the  collection  of  assets  and  to  ascer- 
tain the  indebtedness  of  an  estate."  It  will 
be  seen  from  the  dates  given  above  that  the 
time  allowed  the  administrator  by  the  audi- 
tor was  Just  five  days  less  than  the  twelve 
months  allowed  by  the  statute.  The  excep- 
tion was  not  that  the  auditor  did  not  allow 
him  one  year,  or  the  time  allowed  by  the 
statute,  but  it  was  that  the  auditor  did  not 
allow  "a  reasonable  time  for  the  adminis- 
trator to  acquaint  himself  with  the  estate 
and  ascertain  to  whom  and  where  the  estate 
should  be  paid."  There  is  nothing  in  the 
case  to  show  that  the  time  allowed  by  the 
auditor  before  charging  interest  against  the 
administrator  was  not,  relatively  to  the  ad- 
ministrator, reasonable.  This  is  especially 
true  in  view  of  the  fact  that  the  estate  had 
been  partially  administered  before  Zachry 
was  appointed  administrator  thereon.  With 
reference  to  the  portion  of  this  exception 
which  applies  to  the  fund  received  by  the  ad- 
ministrator from  the  sale  of  the  "home  place" 
in  1883,  we  have  ascertained  from  the  return 
of  the  administrator  filed  on  July  7, 1884,  that 
the  administrator  charges  himself  with  the 
amount  received  from  the  sale  of  this  place 
under  date  of  September  4,  1883.  It  appears 
from  the  report  of  the  auditor  that  he  char- 
ged the  administrator  with  interest  on  this 
fund  from  July  7, 1884,  taking  the  date  when 
the  administrator  made  his  return,  and  not 


the  date  when  he  received  the  money,  as  the 
starting  point  from  which  to  charge  him 
with  Interest  This  allowed  the  administra- 
tor a  little  over  10  months  after  the  funds 
came  Into  his  hands  before  charging  him 
with  Interest  thereon.  Clv.  Code  1895,  S  8496, 
which  Is  applicable  to  funds  coming  into  the 
hands  of  an  administrator  after  the  first  year, 
provides  that  In  making  settlements  with  ad- 
ministrators "a  reasonable  time,  according  to 
the  facts  of  each  case,  should  be  allowed  to 
the  trustee  to  invest  funds  coming  Into  his 
hands  before  charging  him  with  Interest 
thereon;  and.  In  like  manner,  disburse- 
ments made  by  the  trustee  should,  as  a  gen- 
eral rule,  bear  Interest  from  some  period  an- 
terior to  the  date  of  payment,  according  as 
he  may  have  retained  funds  to  meet  them." 
Certainly  It  would  seem  that  the  admin- 
istrator in  this  case  would  have  no  right  to 
complain  that  10  months  was  not  a  reasonable 
time  to  allow  for  the  purpose  Indicated. 

5.  Several  of  the  exceptions  of  law  deal 
with  what  is  called  in  this  case  the  "Barber 
fund,"  and  raise  in  different  forms  the  ques- 
tion as  to  what  constituted  such  fund.  The 
importance  of  this  question  lies  in  the  fact 
that,  if  there  was  In  the  hands  of  Alllston,  at 
the  time  of  his  death,  a  fund  separate  and 
distinct  from  the  assets  of  his  own  estate,  be- 
longing to  the  estate  of  Barber,  which  fund 
passed  into  the  possession  of  Zachry  when  he 
received  the  Alllston  assets,  2Sachry,  as  Al- 
listen's  administrator,  was  not  liable  upon 
this  fund  to  AIIiston*s  estate  for  the  Interest, 
simple  and  compound,  chargeable,  under  the 
statute,  against  an  administrator  upon  the 
assets  of  the  estate  In  his  hands.  It  Is  un- 
necessary for  us  to  determine  whether  there 
really  was  such  a  thing  as  the  Barber  fund 
in  the  hands  of  Alllston  after  he  was  allowed 
by  the  order  of  the  ordinary  to  retain  until 
the  further  order  of  the  court  the  amount 
which  he  held  as  the  administrator  of  Barber 
at  4  i)er  cent  per  annum  interest  There 
appears  to  be  much  force  in  the  contention 
urged  by  the  counsel  who  argued  the  case 
here  for  the  defendant  In  error  that  when 
Alliston  was  dismissed  from  the  administra- 
tion of  Barber's  estate,  and  allowed  to  retain, 
the  amount  of  money  in  his  possession  be- 
longing to  such  estate  at  a  fixed  rate  of  in- 
terest he  became  simply  a  debtor  to  Bar- 
ber's estate  for  this  amount  and  the  Interest 
which  should  accumulate  thereon;  that  the 
effect  of  the  order  of  the  ordinary  was  to 
allow  Ailiston  to  borrow  this  sum  from  the 
Barber  estate  at  a  given  rate  of  interest,  and 
It  became  then  merely,  as  against  him  or  his 
estate,  a  trust  debt,  which  he  owed  to  whom- 
soever should  be  legally  entitled  thereto. 
But  this  is  not  an  open  question  in  the  pres- 
ent case,  so  far  as  the  original  "Barber  fund" 
is  concerned.  Tippln,  the  administrator  of 
Zachry,  in  his  pleas  treated  the  $547.56  be- 
longing to  the  Barber  estate,  which  Alliston 
was  allowed  by  the  order  of  the  ordinary  to 
retain  in  his  hands  at  4  per  cent  per  annum 
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Interest,  as  no  part  of  AIIlston*i  own  estate, 
and,  in  effect,  pleaded  that  this  amount 
should  be  deducted  from  the  sum  which  Zach- 
ry,  by  virtue  of  his  office  as  administrator  of 
Alllaton  received  from  Marshall,  before  char- 
ging him  with  Interest  upon  Alliston's  assets, 
The  auditor  took  the  same  view,  and«  in  ef- 
fect, held  that  this  fund  of  $547.56  never  be- 
came a  part  of  Alliston's  estate,  and  so  did 
not  charge  Zachry  with  Interest  thereon.  He 
speciflcally  found  that  "from  the  amount  re- 
ceived by  the  administrator  Zachry  In  1870, 
to  wit,  11,596.12,  should  be  deducted  the 
amount  due  the  Barber  heirs,  to  wit,  $547.66, 
making  the  amount  to  which  he  should  be 
diargeable  that  year  as  receipts  $1,047.56.'^ 
There  was  no  exception  to  this  ruling  of  the 
auditor  by  Peny,  administrator  de  bonis,  etc., 
of  Alllston,  and  hence,  whether  the  auditor 
was  right  or  wrong  in  so  holding,  It  is  set- 
tled In  this  case  that  there  was  in  the  hands 
of  Alllaton  a  Barber  fund  amounting  to 
$547.56,  which  never  became  a  part  of  his 
estate,  but  remained,  during  his  life  and 
after  his  death,  and  until  It  was  paid  by  his 
administrator  Zachry  to  the  Barber  heirs,  a 
separate  and  distinct  fund,  held  In  trust  for 
the  estate  of  Barber.  The  defendant  below 
contended  that  the  Barber  fund  at  the  time 
Zachry  received  It,  consisted,  of  the  original 
amount  of  $547.56  and  4  per  cent  per  annum 
interest  thereon  from  the  time  when  such 
Interest  began  to  run  against  Alllston  to  the 
time  when  Zachry,  as  administrator,  received 
the  funds  of  Alliston's  estate;  and  upon  this 
contention  some  of  his  exceptions  of  law  are 
based.  We  are  clearly  of  opinion  that  the 
Interest  on  this  fund  which  accrued  while  Al- 
liston  or  his  estate  held  it  was  simply  a  debt 
due  the  Barber  heirs,  and  became  no  part 
of  the  Barber  fund  until  it  was  paid  to  such 
heirs.  Alllston  was  simply  allowed,  by  the 
order  of  the  ordinary,  to  retain  the  Barber 
fund  In  his  hands,  at  4  per  cent  per  annum 
interest;  and  so  long  as  he  retained  it  as  it 
originally  came  into  his  hands,  without  add- 
ing to  it  the  Interest  which  he  owed  for  its 
nse,  and  In  some  way  setting  apart  the  princi- 
pal and  interest  as  a  separate  fund,  the  only 
Barber  fund  which  he  held  was  the  fund 
which  he  had  received  as  administrator  upon 
Barber's  estate,  and  was  allowed  by  the  order 
of  the  ordinary  to  retain  when  he  was  dis- 
missed from  such  administration.  Granting 
what  appears  to  have  been  ruled  by  the  au- 
ditor, and  seems  to  have  been  conceded  by  the 
parties,  that  this  fund  was,  by  the  order  of 
the  ordinary,  set  apart  as  a  separate  fund  in 
the  hands  of  Alllston,  still  this  fund  did  not, 
fh>m  day  to  day,  attract  to  itself  a  part  of 
his  assets  as  interest,  and  thus,  by  small 
daily  accretions,  slowly  and  surely  grow 
larger  and  larger.  In  order  for  it  to  be  in- 
creased, Alllston  had  to  pay  the  interest 
which  he  was  due  on  it  If  in  Alliston's 
bands  the  Barber  fund  continued  to  grow 
larger  and  larger  as  a  fund  separate  from 
the  assets  of  his  own  estate,  then  It  would 


seem  that  he  ought  to  have  been  constHutly 
holding  the  fund  at  compound  Interest  He 
was  to  retain  the  Barber  fund  at  4  per  cent 
per  annum^lnterest,  and,  if  the  fund  which  he 
was  so  to  retain  was  continually  Increasing, 
then  the  sum  on  which  he  was  obligated  to  pay 
4  per  cent  per  annum  interest  was  constant- 
ly growing  larger.  But  it  is  obvious  that  the 
law  never  Intended  that  a  discharged  ad- 
ministrator holding  a  fund  of  this  sort  should 
pay  compound  Interest  thereon.  The  Barber 
fund,  as  a  fund  separate  and  distinct  from 
Alliston's  estate,  was  no  larger  when  it  was 
received  by  Zachry,  as  his  administrator, 
than  It  was  when  Alllston  took  It  under  the 
order  of  the  ordinary. 

6.  The  auditor  found  that  the  disburse- 
ments of  the  administrator  Zachry  for  the 
year  1886  were  $1,683.46,  Included  in  which 
was  the  sum  of  $1,091.46,  paid  by  the  admin- 
istrator in  settlement  of  the  decree  in  favor 
of  the  Barber  heirs,  and  that  this  latter  sum 
should  be  deducted  from  the  former,  leaving 
the  total  credit  allowed  the  administrator  for 
that  year  $491.70.  This  was  equivalent  to 
holding  that  the  administrator  was  not  enti- 
tled to  any  credit  whatever  for  the  payment 
of  the  Barber  claim,  principal  or  Interest 
One  of  the  amended  exceptions  of  law  which 
the  court  allowed  filed  and  then  overruled, 
presents  the  question  whether  the  auditor 
erred  in  failing  to  allow  Zachry,  as  admin- 
istrator, credit  for  the  amount  of  the  inter- 
est which  he  paid  to  the  Barber  heirs.  At 
the  very  outset  the  auditor  treated  the  prin- 
cipal of  the  Barber  claim  as  a  fund  separate 
and  distinct  from  the  assets  of  Alliston's  es- 
tate, and  deducted  it  from  the  amount  of 
assets  that  went  Into  the  hands  of  Zachry 
before  beginning  the  account  between  him 
and  the  estate  of  Alllston.  As  Zachry  was 
not  charged  with  this  fund  when  he  received 
It,  he  was,  very  properly,  not  credited  with 
it  when  he  paid  it  out  But  the  auditor  was 
wrong  when  he  failed  to  give  the  administra- 
tor any  credit  for  the  Interest  on  this  fund 
which  he  paid  when  he  settled  the  decree 
against  himself  as  administrator  in  favor  of 
the  Barber  heirs.  He  did  not  err  in  failing 
to  give  Zachry  credit  for  the  whole  amount 
of  the  interest  which  he  paid  to  the  Barber 
heirs.  Whether,  as  an  abstract  proposition, 
Zachry  was  chargeable  with  the  Interest 
which  accrued  on  the  Barber  fund  after  he 
received  it  ueed  not  be  determined,  as  his 
administrator,  Tippln,  in  his  pleas  admitted 
that  Zachry  was  chargeable  with  such  inter- 
est. This  admission  was  of  Itself  sufficient 
to  authorize  the  auditor  to  treat  so  much  of 
the  interest  upon  this  fund  as  properly 
chargeable  to  Zachry,  and  not  to  the  estate 
of  Alllston.  But  the  auditor  clearly  erred 
in  failing  to  give  Zachry  credit  for  tlie 
amount  of  the  interest  on  the  Barber  fund 
which  had  accrued  before  he  receiver  it 
This  interest  was  certainly  not  due  t)y  Zach- 
ry, but  by  Alliston's  estate,  and  when  Zachry^ 
as  Alliston's  administrator,  paid  it  to  the 
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Barber  heirs,  he  was  entitled  to  credit  for  ] 
it  In  the  account  between  him  and  the  Al- 
llston  estate.  He  paid  a  debt  of  the  estate, 
and  was  entitled  to  credit  for  It^  To  this 
extent  the  exception  here  referred  to  should 
haye  been  sustained. 

7.  Among  the  assets  which  Zachry  received 
as  administrator  upon  the  estate  of  Alliston 
was  a  note  upon  N.  G.  Foster,  upon  wiiich 
there  was  a  balance  due,  which  was  includ- 
ed in  the  inyentory  and  appraisement  of  the 
estate.  The  auditor  charged  him  with  the 
balance  due  upon  this  note,  and  with  com- 
pound Interest  thereon  at  the  rate  of  6  per 
cent  per  annum.  In  the  original  exceptions 
this  particular  ruling  of  the  auditor  was  not 
attacked,  but  on  September  4,  1900,  the  de- 
fendant, without  leave  of  the  court,  filed  an 
amendment  to  his  exceptions  of  law,  in 
which  it  was  alleged  that  the  auditor  erred 
in  charging  the  administrator  with  compound 
interest  upon  this  note,  and  also  filed  an 
amendment  to  his  exceptions  of  fact,  alleging 
that  the  auditor  erred  in  charging  compound 
interest  upon  this  note,  and  that  the  admin- 
istrator "should  be  charged  with  simple  inter- 
est solely,  and  not  compound  interest  at  all." 
The  proposed  amendment  to  the  exceptions 
of  law  was  disallowed  by  Judge  Lewis  on 
September  17,  1903,  upon  the  ground  that  its 
subject-matter  was  included  in  the  original 
exceptions  of  law  which  were  oyerruled  by 
Judge  Hart  on  Septenxber  3,  1900,  and  upon 
the  further  ground  that  It  was  filed  too  late. 
On  the  same  day  Judge  Lewis  disallowed  the 
amendment  to  the  exceptions  of  fact  upon 
the  ground  that  it  was  offered  too  late,  and 
for  the  further  reason  that  it  was  not  an 
exception  of  fact,  but  of  law,  and  had  been 
previously  overruled.  Irrespective  of  the 
question  whether  Judge  Lewis  was  right  in 
holding  that  the  subject-matter  of  these 
amendm^its  was  included  in  the  original  ex- 
ceptions of  law  which  had  been  overruled  by 
Judge  Hart,  it  is  very  clear  that  he  did  not 
err  in  refusing  to  allow  these  amendments 
upon  the  ground  that  they  were  offered  too 
late.  The  time  for  filing  exceptions  to  the 
auditor's  report  had  expired.  Civ.  Gode  1895, 
I  4589,  requires  that  exceptions  to  an  audi- 
tor's report  must  be  filed  within  20  days  after 
the  report  is  filed,  and  written  notice  there- 
of given  by  the  auditor  to  the  party  desiring 
to  except  or  his  counsel.  It  was  held  in  Lit- 
tleton V.  Patton,  112  Ga.  438.  37  S.  B.  755, 
that  the  law  contained  in  this  section  is 
mandatory,  and  makes  no  exception  even  in 
favor  of  a  person  who  is  prevented  by  provi- 
dential cause  from  filing  his  exceptions  with- 
in the  time  prescribed.  The  report  of  the 
auditor  was  filed  August  9, 1900,  and  the  orig- 
inal exceptions,  both  of  law  and  of  fact,  were 
filed  August  28,  1900.  The  original  excep- 
tions of  law  were  overruled  September  3, 
1900.  It  was  held  in  Mohr-Weil  Lumber  Go. 
T.  Bussell,  109  Ga.  579,  34  S.  B.  1005,  that 
"it  is  within  the  discretion  of  the  court  to 
allow  or  reject  new  exceptions  to  an  audi- 


toifs  report  after  tiie  time  for  excepting 
thereto-  has  expired;  but  the  privilege  of  fil- 
ing new  exceptions  should  be  denied*  unless 
good  cause  for  not  duly  filing  them  is 
shown."  As  it  does  not  appear  that  any  rea- 
son or  excuse  for  not  filing  these  exceptions 
within  the  time  prescribed  by  law  was  of- 
fered, it  would  seem  to  have  been  the  duty 
of  the  court,  under  this  decision,  to  disallow 
them.  It  is  very  clear  that  there  was  no 
abuse  of  discretion  In  disallowing  them. 
Fleetwood  v.  Bibb,  113  Ga.  618,  38  S.  B.  980; 
Mohr-Weil  Lumber  Go.  v.  Bussell*  115  Ga. 
40,  41  S.  B.  275. 

8.  In  one  of  the  returns  of  Zachry  as  ad- 
ministrator he  credited  himself,  under  date 
of  April  21,  1873,  with  $137.83,  paid  to  Mrs. 
M.  A.  Alliston  on  her  legacy.  The  auditor 
rejected  this  credit,  and  there  was  an  excep- 
tion of  fact  to  this  ruling.  On  the  trial  be- 
fore the  auditor  an  "analysis  of  vouchers,** 
agreed  upon  by  counsel  as  being  correct,  was 
introduced  in  evidence.  The  auditor  found 
as  follows:  "The  analysis  of  vouchers  shows 
that  on  the  21st  day  of  April,  1873,  this  ad- 
ministrator paid  to  Mrs.  M.  A.  Alilston  $137.- 
83,  the  identical  amount  charged  to  him  by 
the  ordinary  for  the  year  1871;  and  while 
on  this  matter  I  had  as  well  "dispose  of  it 
I  do  not  think  that  the  administrator  Zachry 
should  be  allowed  credit  for  this  disburse* 
ment  in  the  year  1878.  I  am  forced  to  the 
conclusion  that  the  amount  paid  Mrs.  Allis- 
ton ($137.83),  she  being  a  legatee,  was  in  set- 
tlement of  a  note  she  owed  the  estate.  When 
Zachry  took  possession  of  Alliston's  estate, 
this  note  was  on  the  appraisement  list,  and 
was  in  date,  being  for  $95.50,  and  dated  De- 
cember 6,  1866.  A  calculation  on  this  note 
from  that  time  to  the  21st  of  April,  1873,  at 
7  per  cent  will  make  the  amoimt  of  the  pay- 
ment." The  error  alleged  in  the  exception 
was  that  there  was  no  proof  to  sustain  such 
finding,  and  that  the  auditor  had  no  author- 
ity to  use  the  finding  of  the  ordinary,  which 
was  appealed  from,  as  proof.  There  was  no 
need  to  resort  to  the  statement  of  the  ac- 
count in  the  findings  of  the  ordinary  for  proof 
to  sustain  the  conclusion  reached  by  the  audi- 
tor. Attached  to  the  amended  plea  of  Tii>- 
pin,  administrator  of  Zachry,  and  made  a 
part  of  the  same,  is  (using  the  language  of 
such  plea)  "a  carefully  prepared  statement 
and  calculation,  based  upon  the  records  in 
said  court  of  ordinary,  showing  a  Just  and 
legal  adjustment  and  settlement  of  accounts 
between  his  intestate  and  the  estate  of  said 
Bllas  Alliston."  In  this  "carefully  prepared 
statement  and  calculation"  the  respondent 
under  date  of  April  21,  1873,  charges  his  in- 
testate, Zachry,  as  administrator  of  Alliston, 
''To  principal  and  interest  at  this  date  on 
M.  A.  AUIston's  note,  $137.83."  In  the  re- 
turn of  Zachry,  as  administrator,  filed  July 
24,  1883,  he  credits  himself  as  follows:  "To 
amt  paid  Mrs.  M.  A.  Alliston  (Legacy)  #7, 
$137.83;"  the  exact  amount  which  the  state- 
ment attached  to  the  amended  plea  shows 
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was  due  by  MnL  M.  A*  Alllston  to  the  estate 
of  Elias  AUlBton  on  April  21«  1878.  Tnxnlng 
to  tbe  "analysis  of  vonchers,"  we  find  tbat 
Toucher  No.  7,  taken  from  youcher  book  No. 
S»  is  dated  AprU  21,  1878,  and  is  for  $187.88, 
paid  to  Mrs.  M.  A.  AlUston.  So  it  is  dear 
from  the  admission  in  the  amended  plea  and 
the  evidence,  that  the  amount  due  by  Mrs. 
B£.  A.  Alllston  to  the  Alllston  estate  on  AprU 
21,  1878,  with  which  it  was  admitted  by  the 
amended  plea  Zachry  was  chargeable,  was 
exactly  offset  by  the  amount  which  he  on 
that  same  date  paid  her  on  her  legacy.  The 
auditor  did  not  charge  the  administrator  with 
this  note,  nor  did  he  credit  him  with  the 
amount  paid  on  Mrs.  M.  A.  Alliston's  legacy. 
If  he  had  done  the  one,  he  should  haye  done 
tiie  other.  As  he  did  neither,  the  result  was 
Just  the  same,  and  there  was  no  Just  cause 
for  exception  to  his  finding. 

0.  In  one  of  the  exceptions  of  fact  it  was 
alleged  that  the  auditor  erred  in  rejecting 
from  the  returns  of  the  administrator  Zachry 
a  credit  of  $97.78  for  amount  paid  to  W.  EL 
Hester.  The  court  yery  properly  overruled 
this  ground  of  the  exception.  From  the  re- 
turns of  Zachry,  as  administrator,  it  appears 
that  this  amount  was  paid  to  Hester,  as 
guardian  for  0.  W.  Alllston,  Jr.,  and  from 
the  youcher  for  this  payment  it  appears  that 
the  amount  paid  was  dividends  upon  railroad 
stock.  The  only  railroad  stock  which  ap- 
pears in  the  appraisement  of  the  estate  of 
Ellas  Alllston  is  four  shares  of  Georgia  Rail- 
road stock.  He  bequeathed  four  shares  of 
stock  in  this  railroad  to  his  grandson,  O.  W. 
Alllston,  Jr.  Zachry,  as  administrator  de 
bonis,  etc,  neither  charged  himself  with  any 
railroad  stock  nor  with  any  dividends  upon 
such  stock;  nor  did  the  auditor  charge  him 
with  any.  Zachry  turned  over  the  stock  and 
paid  the  accrued  dividends  to  the  guardian 
of  this  legatee.  It  is  manifest,  therefore, 
that  he  was  not  entitled  to  any  credit  for 
the  payment  of  these  dividends. 

10.  One  exception,  which  was  included  in 
the  original  exceptions  of  fact  was  that  the 
auditor  erred  in  charging  Zachry  with  com- 
pound interest  upon  the  Foster  note  from  the 
date  that  it  came  into  his  hands,  and  not 
six  years  afterwards.  This  exception  was 
demurred  to  upon  the  ground  that  it  was  not 
an  exception  of  fact,  but  an  exception  of  Uw. 
This  was  equivalent  to  a  motion  to  dismiss 
or  strike  the  exception  for  the  reason  stated. 
The  court  sustained  the  demurrer  and  passed 
an  order  striking  the  exception.  The  excep- 
tion was  clearly  one  of  law.  The  law  re- 
quires exceptions  to  an  auditor's  report  to 
be  separately  classified  as  "exceptions  of 
law"  and  "exceptions  of  fact"  Civ.  Code 
1895,  S  4588.  The  reason  for  this  require- 
ment is  apparent  as  exceptions  of  law  are 
for  tbe  exclusive  consideration  of  the  Judge, 
while  exceptions  of  fact  lu  common-law  cas- 
es, are  always  to  be  passed  upon  by  the  Jury, 
and  in  equity  cases  are  to  be  submitted  to 
the  Jury  if  approved  by  the  Judge.    Sections 


4595,  4588.  To  mix  exceptions  which,  under 
the  law,  are  to  be  considered  by  the  Judge 
alone,  with  exceptions  which  are  intended 
to  be  submitted  to  the  Jury,  and  which,  if 
approved  by  the  Judge,  must  be  so  sutxmit- 
ted,  is  not  only  bad  practice,  but  is  contrary 
to  the  statute.  While  the  Improper  dasslfica- 
tion  of  the  exception  did  not  render  it  void, 
the  defect  being  clearly  amendable,  still  as 
the  attention  of  the  exceptor  was  called  to 
this  defect  by  a  motion  to  dismiss  or  strike 
the  exception  upon  this  ground,  and  he  failed 
to  then  comply  with  the  statute  by  so  amend- 
ing his  exception  as  to  properly  classify  it 
there  was  no  orror  in  striking  the  exception. 
There  are  a  few  minor  exceptioDS  of  fact 
which  were  overruled,  and- which  have  not 
been  insisted  upon  in  the  argument  of  coun- 
sel for  the  plalntifl  in  error.  It  is  therefore 
unnecessary  to  consider  them. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(122  Ga.  183) 

CRAWLEY  v.  KENDRIOK  «t  al. 
(Supreme  Ck>urt  of  (Georgia.     March  8,  1905.) 

WnJLr-CONSTBUOTION— BSFOBMATION^SIBMAIN  - 

DEB. 

1.  In  a  devise  to  A.  for  life,  with  remainder 
to  his  children  as  a  class,  a  grandchild  of  A., 
whose  parent  died  before  the  death  of  the  tes- 
tator, cannot  share  in  the  remainder  with  the 
only  child  of  the  life  tenant  who  was  in  ease 
when  the  title  to  the  remainder  vested  at  the 
testator's  death  and  at  the  time  of  the  Testing 
of  such  estate  in  possession  at  the  life  tenant's 
death. 

2.  A  plain,  written  legal  will  cannot  be  re- 
formed by  making  additions  to  It 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court  McDuffle  Coun- 
ty; H.  O.  Hammond,  Judge. 

Action  by  A.  G.  Crawley  against  J.  H. 
Kendrick  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

W.  A.  Slaton  and  Saml.  H.  Sibley,  for 
plaintiff  in  error.  Ira  B.  Farmer,  John  T. 
West  and  P.  B.  Johnson,  for  defendants  in 
error. 

SIMMONS,  C.  J.  William  B.  Kendrick 
died  testate  in  1892.  By  his  will,  which  was 
executed  on  March  29,  1888»  he  devised  and 
beyueathed  certain  portions  of  his  property 
separately  to  each  of  his  three  sons,  William 
O.,  Wilson  B.,  and  John  R.  Kendrick,  for 
life,  and  at  the  death  of  each  to  go  to  their 
respective  children  as  a  class  In  remainder. 
William  O.  Kendrick,  one  of  the  life  tenants, 
died  in  1902,  leaving  one  child,  namely,  J. 
H.  Kendrick,  who  was  also  his  only  child 
in  esse  when  the  testator  died,  and  one 
grandchild,  the  plaintiff  in  error,  whose  par- 
ent had  died  even  before  the  testator  had 
made  his  will.  This  grandchild  claims  an 
equal  share  in  the  remainder  with  the  said 
child  of  William  G.  Kendrick  under  the  terms 
of  the  testator's  will  giving  the  remainder  to 
the  "children"  of  William  G.  Kendrick.    The 
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plaintiff  In  error,  as  tbe  plaintiff  In  the  court 
below,  also  sought  a  reformation  of  the  tea- 
tatiMT'B  win  whereby  she  could  be  added  as 
a  ben^dary.  The  court  below  sustained  a 
general  demurrer  to  these  claims,  to  which 
Judgment  the  plaintiff  filed  her  direct  bill 
of  exceptions  to  this  court 

1.  A  deylse  to  A.  for  life,  and  at  A.'s 
death  to  his  children  as  a  class,  did  not  fall 
within  either  the  rule  In  Wild's  Case  or  the 
rule  in  Shelley's  Case,  whether  A.  had  chil- 
dren In  life  when  the  deylse  took  effect  or 
not  Both  at  common  law  and  under  the  de- 
cisions of  this  court  such  a  devise  In  re- 
mainder has  always  been  held.  In  accordance 
with  an  established  principle  of  law  which 
has  become  a  rule  of  property,  to  vest  the 
title  only  In  the  children  In  esse  at  the  death 
of  the  testator,  subject  to  open  and  take 
in  all  other  children  bom  up  to  the  vesting 
of  the  estate  In  possession  at  the  life  ten- 
ant's death  (Crawford  v.  Clark,  110  Ga.  780, 
781,  86  S.  B.  404);  or.  If  no  child  of  the 
life  tenant  should  be  In  esse  at  the  death  of 
the  testator,  the  remainder  Is  construed  to 
be  contingent  until  the  birth  of  a  child,  In 
whom  the  title  to  the  remainder  Immediately 
vests  (2  BL  Comm.  p.  160),  subject  to  open 
and  take  In  all  other  children  bom  before 
the  termination  of  the  life  estate  (Civ.  Code 
1805,  S  3103).  And,  on  account  of  the  re- 
mainder being  vested  absolutely,  the  shares 
of  such  children  who  should  die  between  the 
vesting  of  the  title  and  the  vesting  of  the 
estate  In  possession  would  go  to  their  heirs 
(Civ.  Code  1895,  S  8101),  which  would  in- 
clude their  descendants  (Id.,  |  3355,  par.  4). 
Thus  we  see  there  are  two  vestlngs  of  a 
vested  remainder,  viz.,  one  of  the  title,  and 
the  other  of  the  estate  In  possession,  each  of 
which  is  Important  in  fixing  the  devolution 
of  the  title  to  such  remainders;  and  that  the 
iaw  designating  the  ben^claries  thereunder 
•excludes  a  grandchild  of  the  life  tenant 
whose  parent  died  before  the  testator  died. 
:See,  also,  Davie  v.  Wynn,  80  Ga.  673,  6  S.  B. 
183,  approved  in  Tolbert  v.  Bums,  82  Ga. 
218,  8  S.  B.  79,  and  Martin  v.  Trustees,  98 
Oa.  324,  25  S.  E.  522. 

It  is  contended  for  the  plaintiff  in  error, 
however,  that  the  Code  has  completely  chan- 
ged the  above  infiexible  rule  of  property  by 
a  "new  view  of  policy,"  and  hence  that  a 
devise  of  a  remainder  to  the  children  of  the 
life  tenant  as  a  class  since  the  Code  in- 
cludes grandchildren  of  the  life  tenant  whose 
parents  died  before  the  death  of  tbe  testa- 
tor, or  even  before  the  testator  made  his 
will.  We  are  referred  to  section  3084  of  tbe 
Code  of  1895,  as  the  law  that  makes  this 
change  or  revolution.  This  section  reads  as 
follows:  ''Limitations  over  to  heirs,  heirs 
of  the  body,  lineal  heirs,  lawful  heirs,  issue, 
or  words  of  similar  import,  shall  be  held  to 
mean  children,  whether  the  parents  be  alive 
or  dead;  and  under  such  words,  children  and 
the  desc^idants  of  deceased  children,  by 
representation^  in  being  at  the  time  of  the 


vesting  of  the  estate,  shall  take^**  It  will 
not  bear  the  constmctlon  which  counsel  for 
plaintiff  in  error  seeks  to  put  upon  it;  and, 
furthermore.  It  has  no  direct  application  to 
an  express  devise  of  a  remainder  to  chil- 
dren of  the  life  tenant  Before  the  act  of 
1854  and  the  Oode,  a  devise  to  A.  for  life, 
and  at  his  death  to  his  heirs,  heirs  of  the 
body,  lineal  heirs,  lawful  heirs,  issue,  or 
words  of  similar  import  unexplained,  were 
held  to  be  words  of  limitation  on  an  in- 
definite failure  of  issue,  falling  within  both 
the  rule  in  Wild's  Case  and  the  rule  In  Shel- 
ley's Case,  especially  the  latter,  and  gave  to 
A.,  the  first  taker,  the  fee.  Cook  v.  Walker, 
15  Ga.  465;  Wilkerson  r.  Clark,  80  Ga. 
867,  872,  373,  7  S.  B.  319,  12  Am.  St  Rep. 
25&  Section  3084  of  the  Civil  Code  of  1805 
is  expressly  confined  to  limitations  over  in 
which  such  words  are  used,  and  was  solely 
Intended  to  change  the  common  law  and  the 
law  prevailing  in  this  state  prior  to  the 
Code  as  to  such  limitations  over  by  chan- 
ging these  words  of  limitation  into  words  of 
purchase,  so  as  to  cut  down  the  first  taker's 
estate  to  a  life  tenancy,  and  Include  all 
persons  who  could  fall  within  these  words 
as  words  of  purchase.  Manifestly,  then,  the 
section  was  never  intended  to  change  the  law 
as  to  the  devolution  of  the  title  in  vested 
remainders  to  children  as  a  class,  which  law, 
as  hereinbefore  shown,  has  been  free  from 
even  a  doubt  and  decided  in  only  one  way, 
both  in  Bngland  and  in  this  country,  for 
centuries.  While  the  terms  "heirs,**  "heirs 
of  the  body,"  and  "lineal  heirs,**  converted 
into  words  of  purchase,  are  broader  than 
the  term  "children,"  was  it  not  an  evident 
effort  on  the  part  of  the  codlfiers.  In  making 
this  change  themselves  of  the  law  as  to  lim- 
itations over  to  heirs,  heirs  of  the  body, 
lineal  heirs,  and  the  like,  to  conform,  as 
near  as  these  words  would  make  it  possible, 
to  the  prior  and  existing .  law  governing  the 
express  remainders  to  children  as  a  class,  as 
this  court  undertook  to  do  immediately  be- 
fore the  Code  in  the  case  of  Herring  v.  Rog- 
ers in  30  Ga.,  p.  616?  Section  3084^  as  a 
whole,  may  not  be  entirely  free  from  am- 
biguity, but  it  is  sufficiently  clear,  follow- 
ing the  reason  that  called  it  into  existence, 
to  arrive  at  a  legal  and  logical  interpreta- 
tion of  it  It  first  says  that  "limitations  over 
to  heirs,  heirs  of  the  body,  lineal  heirs,"  etc., 
"shall  be  held  to  mean  children,  whether 
the  parents  be  alive  or  dead.*'  That  Is  to 
say,  "heirs,"  "heirs  of  the  body,"  and  "lineal 
heirs"  of  the  first  taker  can  take  a  vested 
interest  as  children  In  the  lifetime  of  their 
parent;  and  may  also  take  such  interest  as 
well  as  enjoy  the  possession  of  the  remain- 
der, when  their  parent  Is  not  the  life  tenant 
whether  such  parent  be  then  in  life  or  not — 
as  where  the  limitation  over  is  to  the  heirs, 
heirs  of  the  body,  or  lineal  heirs  of  B.  Yet 
all  this  was  only  the  exercise  of  undue  cau- 
tion, for,  having  thus  far  expressly  changed 
the  said  words  of  limitation  to  Jiean  ohll- 
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drm,  or  a  word  of  pnrchafle,  the  maxim, 
"Nemo  est  lueres  viyentlB/'  wMch  the  codl- 
flera  atlll  kept  in  mind,  waa  thereby. really 
pnt  ont  of  the  way  altogether,  and  therefore 
DO  necesslly  aroae  for  the  addition  of  the 
words  "whether  '  the  parents  be  alive  or 
dead.**  These  words  clearly  refer  alone  to 
parents  of  the  children,  whether  such  par^ 
ents  be  the  life  tenants  or  not,  because  chil- 
dren are  thus  far  substitated  for  "heirs," 
"heirs  of  the  body,"  etc,  and  because,  if  the 
children  are  aliye  at  the  vesting  in  posses- 
sion of  the  estate  in  remainder,  their  de- 
scendants can  take  no  part  of  the  remainder 
as  purchasers.  The  other  and  remaining 
clause  of  the  section  says,  "And  under  such 
words  [viz.,  heirs,  heirs  of  the  body,  lineal 
heira,  etc.]  children  and  the  descendants  of 
deceased  children,  by  representation,  in  be- 
ing at  the  time  of  the  vesting  of  the  estatOt 
Shan  take."  By  this  second  clause,  then, 
these  words  are  given  a  more  enlarged  mean- 
ing than  children,  but  only  contingently. 
Under  the  general  or  ordinary  law  of  vested 
remainders  the  descendants  of  deceased  chil- 
dren, or  grandchildren  of  the  life  tenant,  do 
not  take  any  portion  of  the  remainder  by 
representation  or  as  purchasers,  but  only  by 
descent,  where  parents  had  a  vested  inter- 
est In  such  remainder  during  the  lifetime 
of  the  life  tenant  An  exception  to  this 
rule  is  where  the  remainder  is  vested  at  the 
testator's  death  in  the  children,  and  is  ex- 
pressly made  subject  to  divestment  by  their 
dying  before  the  life  tenant,  leaving  chil- 
dren, in  which  their  descendants  take  their 
shares  by  representation  as  purchasers,  as 
In  the  case  of  Glanton  v.  Bstes,  77  Ga.  353, 
359,  860.  1  8.  B.  163;  Hudgens  v.  Wilkins,  77 
Oa.  656;  and  Fields  v.  Lewis,  118  Qa.  573, 
676,  677,  46  S.  a  437.  Consequently  "the 
time  .of  the  vesting  of  the  estate"  mentioned 
in  section  3084,  when  the  children  and  de- 
scendants of  deceased  children,  by  represen- 
tation*  take  the  estate  in  remainder  abso- 
lutely, must  mean  the  vesting  of  the  re- 
mainder in  possession  at  the  life  tenant's 
death,  in  order  to  give  the  words  a  proper 
and  legal  sense;  and  hence,  in  this  event, 
as  the  estate  is  a  vested  remainder  in  the 
children,  defeasible  only  upon  the  contin- 
gency of  their  dying  in  the  lifetime  of  the 
life  tenant,  leaving  children,  no  descendants 
of  a  deceased  child  could  take  under  section 
3064  by  representation,  unless  their  parent 
was  seised  of  a  vested  interest  in  the  life- 
time of  the  life  tenant  So,  connecting  both 
clauses,  we  think  that  section  3084  means 
that  in  limitations  over — as  for  instance  in  a 
devise  to  A.  for  life  and  at  A.'s  death  to  his 
heirs,  heirs  of  the  body,  lineal  heirs,  issue, 
or  words  of  similar  import — such  words  shall 
give  a  vested  remainder  to  the  children  of  A. 
at  the  testator's  death  and  who  might  after- 
wards be  bom,  and  in  case  any  such  child 
dies  in  the  lifetime  of  the  life  tenant  his 
descendants  In  esse  when  the  life  estate  falls 
ta  shall   take  his  share  by  representation; 


just  as  is  now  done  in  an  escpress  devise  in^ 
remainder  to  the  children  of  A.  and  to  the 
descendants  of  such  children  who  die  before 
the  life  tenant  by  representation;  and  both 
of  which  devises,  being  defeasible  vested  re- 
mainders in  the  children,  are  clearly  dla- 
tlngniishable  from  a  devise  in  remainder  to 
the  children  of  A.  as  a  class,  as  in  the  case 
at  bar,  which  is  an  absolute  vested  remain- 
der in  the  children.  In  fact,  this  construc- 
tion of  section  3084  accords  with  the  opin- 
ion of  this  court  already  expressed  thereon. 
In  the  case  of  Brown  v.  Brown,  97  Ga.  531, 
25  S.  E.  353,  33  li.  R.  A.  816,  the  deed- there- 
in construed  was  dated  in  1883,  and  con- 
veyed the  property  to  the  maker's  children 
for  life,  "the  remainder  at  the  death  of  each 
to  go  in  fee  ^mple  to  the  heirs  of  the  de- 
ceased" (pages  532,  533,  of  97  Ga.,  p.  354  of 
38  S.  B.,  33  L.  R.  A.  816),  which  falls  within 
the  exact  words  of  section  3081  of  the  Code. 
The  learned  judge  who  presided  in  the  court 
below  in  that  case  wrote  out  his  opinion,  in 
which  he  construed  this  section,  and  held 
that  the  estate  in  remainder  was  in  the 
children  of  the  life  tenants  who  were  in 
esse  when  the  deed  was  executed  and  in 
those  who  might  afterwards  be  bom,  with 
an  ultimate  remainder  in  the  descendants  of 
such  of  these  children  of  the  life  tenant  who 
might  die  before  the  life  estate  terminated. 
Pages  536,  539,  640,  of  97  Ga.,  p.  357  of  25 
S.  B.  (33  L.  R.  A.  816).  And  in  the  judg- 
ment of  afQrmance  adopting  this  opinion  of 
the  court  below  this  court  said,  "Under  the 
terms  of  the  deed  we  think  a  vested  estate 
was  created  in  the  maker's  grandchildren;" 
that  is,  a  vest^  estate  in  remainder  was  in 
the  children  of  the  life  tenants,  which  shows 
conclusively  that  the  only  descendants  of 
these  children  of  the  life  tenants  who  could 
take  by  representation  would  be  the  de- 
scendants of  such  children  who  had  a  vested 
Interest  and  died  before  the  vesting  of  the 
remainder  in  possession.  And  thus  the  plain- 
tiff in  error  in  the  case  at  bar,  as  the  de- 
scendant of  the  child  who  was  dead  before 
the  devise  took  effect,  would  be  also  exclud- 
ed in  a  case  following  within  section  3084  of 
the  Code  of  1895.  This  construction  of  sec- 
tion 3084  preserves  its  provisions,  and  also 
keeps  it  in  harmony  with  other  sections  of 
the  CJode  applying  to  the  devolution  of  the 
title  of  estates  in  remainder,  and  with  the 
law  governing  vested  remainders  to  chil- 
dren as  a  class,  which  latter  law,  as  an  im- 
memorial and  inflexible  rule  of  property,  can- 
not be  changed  by  the  forced  construction  of 
a  new  law  that  was  never  designed  to  make 
such  change. 

2.  A  plain,  written  legal  will  cannot  be 
reformed  by  making  an  addition  to  it  Wil- 
lis V.  Jenkins,  30  Ga.  167.  See,  also,  Herts 
V.  Abrahams,  110  Ga.  724,  36  S.  B.  409.  50 
L.  R.  A.  361.  The  testator  in  the  case  at 
bar  gave  the  property  Id  dispute  expressly 
to  his  son  William  G.  Kendrlck,  for  life, 
with  remainder  to  that  son!s  children  as  a 


44 


60  SOUTHBASTEBN  RBPOBTBB. 


(Ga. 


dasf .  When  be  made  his  will  he  knew  that 
hia  son  then  had  a  child  In  Ilfe^  with  the 
possibility  of  others  being  born,  and  that 
the  plaintiff  in  error,  a  child  of  a  deceased 
daughter  of  his  son,  was  also  then  llying. 
There  is  not  a  word  In  his  will  which  indi- 
cates that  the  grandchild  of  his  son  should 
take  under  the  plain  designation  of  children 
of  his'  son.  'The  ordinary,  popular,  and 
legal  sense  of  the  word  'children'  embraces 
only  the  first  generation  of  offspring,  and  for 
it  to  be  extended  further  there  must  either 
be  something  in  the  context  showing  that  a 
larger  eignification  was  intended,  or  the  per- 
son using  it  must  know  that  there  neither 
is,  nor  can  afterwards  be,  any  person  to 
whom  the  term  can  be  applied."  White  t. 
Rowland,  07  Ga.  546,  44  Am.  Rep.  781,  and 
authorities  there  cited.  And  there  is  no 
statute  law  of  this  state  which  changes  this 
well-settled  rule,  and  especially  by  which  a 
grandchild  of  the  life  tenant,  whose  parent 
died  even  before  the  testator  made  his  will, 
can  share  in  a  vested  remainder  to  the  life 
tenant's  children  as  a  class  in  place  of  her 
deceased  parent  who  never  had,  nor  could 
be  intended  to  have,  any  interest  in  the  re- 
mainder. Hence  we  hold  that  J.  H.  Ken* 
drick,  who  was  the  only  child  of  William  G. 
Kendrick  In  esse  when  the  title  to  the  re- 
mainder vested  at  the  testator's  death,  and 
afterwards,  and  at  the  time  of  the  vesting 
of  the  remainder  in  poesession  at  the  life 
tenant's  death,  was,  upon  the  termination 
of  the  life  estate,  the  sole  legal  owner  un- 
der the  will  of  the  testator  of  the  remainder 
involved  in  this  case. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(122  Qa.  189) 

LYON  et  al.  v.  BAKER. 
(Supreme  Court  of  Georgia.     March  8,  1905.) 

WXZiL— CONSTBUOTIOR— BBQXnEST   TO   OHILDBSN. 

Grandchildren  cannot  take  under  a  bequest 
in  a  will  to  children  as  a  class,  unless  ^ere^ 
be  something  in  the  will  to  indicate  such  in-' 
tention  by  the  testator.  Thw e  is  nothing  in  the 
will  in  this  case  to  indicate  that  the  testator's 
grandchildren  should  take  under  the  clause  that 
"the  balance  of  my  proi>erty  of  every  descrip- 
tion not  disposed  of  is  to  be  sold,  and.  after 
paying  my  .Just  debts,  to  be  equally  divided  be- 
tween all  of  my  children,"  but,  on  the  contrary, 
the  will  shows  the  testator  did  not  intend  that 
his  grandchildren  should  take  anything  under 
this  clause,  because  provision  Is  made  for  them 
in  a  prior  item  of  the  will.  See  Walker  v. 
WUliamson,  25  Ga.  549;  Willis  v.  Jenkins,  30 
Ga.  167 ;  White  v.  Rowland,  67  Ga.  554 ;  Mar- 
tin V.  Trustees,  25  S.  E.  522,  98  Ga.  323,  and 
cases  there  cited;  and  Crawley  v.  Kendrick 
(this  day  decided)  50  S.  EL  41. 

[Ed.  Note. — For  cases  in  point,  see  voL  49, 
Cent  Dig.  Wills,  H  1080-1086.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Pike  County; 
ID.  J.  Reagan,  Judge. 

Action  between  B.  B.  Lyon  and  others 
against  J.  H.  Baker»  executor.     From  the 


.    Af  . 


judgment  I^on  and  others  bring 
firmed. 

W.  W.  Lambdin,  for  plaintiffs  in 
F.  Dupree,  for  defendant  in  error. 


SIMMONS,  a  J:    Judgment  affirmed.    All 
the  Justices  concur. 


(12a  Oa.  189) 

BRUNSWICK  BANK  ft  TRUST  00.  ▼• 
DELEOAL  et  aL 

(Supreme  Court  of  Gteorgla.    March  8,  1905.) 

ft 

•▲BNISmCEHT— COSTS— BOND— BIOHTB   OF   OAB- 

NI8HEB. 

In  a  suit  in  which  the  plaintiff  has  been 
cast,  one  who  has  been  served  with  summons 
of  garnishment  is  not  entitled  to  judgment  on 
the  garnishment  bond,  against  the  plamtifE  and 
his  securities,  for  costs  incurred  in  answering 
the  garnishment. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Brunswick;  A. 
D.  Oale,  Judge. 

Action  by  F.  A.  Delegal  and  others  against 
the  Brunswick  Bank  ft  Trust  Company. 
Judgment  for  defendant  From  an  order 
denying  costs,  it  brings  error.    Affirmed. 

Kay,  Bennet  ft  Conyers,  for  plaintiff  in 
ror.  Harris  ft  Mabry»  for  defendants  In 
ror. 

CANDLER,  J.  The  sole  question  for  de- 
termination in  this  case  is  whether,  where 
garnishment  has  been  obtained  by  the  plain- 
tiff in  a  pending  suit,  and  the  garnishee  has 
duly  answered,  and  subsequently  a  verdict  is 
returned  for  the  defendant  in  the  main  case, 
and  final  Judgment  entered  thereon,  the  gar* 
nishee  is  entitled  to  Judgment  against  the 
plaintiff  and  the  securities  on  his  bond  for 
the  expense  to  which  he  has  been  put  in  mak- 
ing his  answer.  The  court  below  decided 
this  question  In  the  negative,  and  with  that 
view  of  the  law  we  fully  agree.  The  bond 
contemplated  by  Civ.  Code  1885^  |  4708,  is 
payable  to  the  defendant  whose  property, 
money,  or  effects  it  is  sought  to  reach,  and  is 
'^conditioned  to  pay  said  defendant  all  costs 
and  damages  that  he  may  sustain  in  conse- 
quence of  suing  out  said  garnishment,  in  the 
event  that  the  plaintiff  fails  to  recover,**  etc 
The  garnishee  is  not  in  any  sense  a  parly  to 
the  instrument,  and  it  is  difficult  to  see  on 
what  legal  ground  he  could  obtain  a  Judg- 
ment thereon.  Garnishment  is  a  summary 
remedy,  and,  if  abused,  may  be  made  the  in- 
strument of  great  hardship  and  oppression 
against  those  whose  property  is  thus  placed 
beyond  reach  until  the  determination  of  the 
cause  upon  which  suit  is  brought  Bond  is 
therefore  required,  for  the  purpose  of  indem- 
nifying the  defendant,  not  the  garnishee^  for 
the  garnishee  has  not  the  same  reason,  for 
indemnity  as  has  the  defendant  We  think 
it  is  dear  that  the  bond  provided  for  in  Civ. 
Code  1895,  %  4708^  was  intended  for  the  pro* 
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tectlon  of  dgfendantf  whooe  money  or  prop- 
erty has  been  subjected  to  procesB  of  gamlsh- 
mentp  and  not  to  insore  the  garnishee  against 
his  cost  incurred  in  making  his  answer, 

Jndgmoit  affirmed.    AU  the  Jnstloes  con- 
eor* 


(122  Qa.  222) 

BBANNAN  et  aL  ▼.  A.  B.  BAXTEB  ft  CO. 

(Supreme  Court  of  Georgia.     Maicfa  8,  1906.) 

OBBDrrOBS'    BILL— niTEByCimOM— PLBADINCh— 

DISMISSAL. 

1.  A  petition  to  intervene  in  a  creditors'  bill 
and  become  a  party  plaintiff  thereto  may  be 
filed  without  the  preylons  order  of  the  jndge^ 
and  when  so  filed  it  becomes  a  part  of  the 
pleadings  in  the  case  to  which  it  relates.  Such 
pleadings  are  a  part  of  the  rtcord,  and  in  a 
bill  of  exceptions  asdgntaig  error  on  the  refusal 
to  allow  the  prayer  for  intenrentlon  may  be 
q>ecified  as  a  part  of  the  record. 

Z  The  main  salt  was  neither  good  as  a  cred- 
itor!^ bill  nor  as  a  proceeding  a^inst  an  in- 
solvent trader,  and,  as  the  plaintiff  in  the  main 
rait  had  transferred  all  his  interest  to  a  third 
person  before  the  filing  of  the  petitions  for  in- 
tervention, it  was  not  error  to  sustain  a  motion 
made  at  uie  instance  of  counsel  for  defendant 
and  the  transferee  to  dismiss  the  main  petition 
and  disallow  the  intervention. 

(Syllabus  by  Uie  Court) 

Brror  from  Superior  Court;  Fulton  County; 
J.  H.  I/umpkin,  Judge. 

Action  by  0. 1.  Brannan  and  others  against 
A.  B.  Baxter  ft  Co.  W.  B.  Bay  and  others 
petition  to  intervene.  Judgment  for  defend- 
ant, and  plaintiflto  bring  error.    Afllrmed. 

T.  W.  Bucker,  J.  D.  Kilpatrick,  Burton 
Smith,  and  Lumpkin  ft  Boykin,  for  plaintiffs 
in  error.  Bosser  ft  Brandon,  for  defendant 
in  error. 

EVANS,  J.  0.  L  Brannan,  in  behalf  of 
himself  and  such  other  creditors  as  might 
desire  to  become  parties  plaintiff,  filed  a  pe- 
tition in  the  superior  court  of  Fulton  county 
against  A.  B.  Baxter  ft  Co.,  a  foreign  corpo- 
ration, praying  for  an  injtmctton  and  the  ap- 
pointment of  a  receiver.  The  court  granted 
a  restraining  order  and  appointed  a  tempo- 
rary receiver.  Afterwards  W.  B.  Bay,  J.  I. 
Smith,  and  Joseph  Messina  presented  their 
petition  for  intervention,  and  asked  to  be 
made  parties  plaintiff,  and  the  court  passed 
an  order  calling  on  the  defendant  to  show 
cause  why  they  should  not  be  made  parties 
as  prayed.  To  the  application  of  Bay  and 
others  to  become  parties  the  defendant  filed 
an  answer  and  also  a  demurrer.  Thereafter 
J.  B.  Davis,  H.  W.  Pearson,  and  Forrester 
Holmes  ft  Co.  presented  their  petition  for 
intervention,  and  asked  to  be  made  parties 
plaintiff.  The  court  passed  an  order  requir- 
ing the  defendant  to  show  cause  why  the 
prayers  of  their  petition  should  not  be  grant- 
ed, and  the  defendant  filed  a  demurrer  and 
answer  to  the  petition.  Afterwards  counsel 
for  the  defendant  appeared  before  the  court, 
and  stated  that  the  claim  of  Brannan  had 
been  transferred  and  assigned  to  a  third  per- 


son; that  he  represented  both  the  defendant 
and  the  assignee;  and  they  desired  to  have 
the  case  stricken  from  the  docket  and  the 
temporary  receiver  discharged.  Counsel  f  (w 
Brannan  and  the  creditors  who  sought  to 
intervene  was  present  when  this  oral  motion 
was  made,  and  admitted  in  open  court  that 
''some  one  in  New  York,  said  to  be  Smath- 
era,  wrote  to  [Brannan],  and  offered  to  pay 
him  in  full;  *  the  client  thought  he  was  en- 
titied  to  take  the  money;"  counsel  thought 
that  so  far  as  his  relations  with  this  client 
were  concerned  there  was  no  objection  to 
his  so  doing,  "and  the  money  was  paid  to 
him  by  somebody,  and  he  made  some  sort  of 
assignment";  that  counsel  was  not  inform- 
ed as  to  who  represented  the  assignee,  but 
accepted  as  correct  the  statement  of  defend- 
ant's counsel  that  he  did.  Thereupon  the 
court  granted  the  motion  to  dismiss  the  case, 
and  passed  the  following  order:  "Upon  mo- 
tion made,  it  is  considered,  ordered,  and  ad- 
Judged  that  the  within  petition  be^  and  the 
same  is  hereby,  dismissed,  and  the  motions 
to  be  made  parties  are  h^eby  denied."  The 
plaintiif  in  the  original  petition,  C.  I.  Bran- 
nan, and  the  various  creditors  who  sought 
to  Intervene,  sued  out  a  bill  of  exertions, 
therein  assigning  error  upon  the  ord^  passed 
by  the  court 

1.  The  petitions  to  intervene  and  become 
parties  in  the  main  case  and  the  order  dis- 
alloveing  the  petitions  were  not  incorporated 
in  the  bill  of  exceptions*  but  were  brought 
to  this  court  as  a  part  of  the  record  in  the 
case.  Counsel  for  the  defendant  in  error  in- 
sists that  this  court  is  without  Jurisdiction 
to  examine  and  review  the  refusal  of  the  trial 
court  to  allow  new  parties  to  be  made,  the 
petitions  for  intervention  not  being  incor- 
porated in  the  bill  of  exertions;  that  the 
proper  place  for  these  petitions  was  in  the 
bill  of  exceptions,  and  not  in  the  transcript 
of  the  record;  and  that  they  could  not  be 
considered  unless  they  appeared  in  their 
proper  place. 

It  has  been  frequentiy  held  that  a  prof- 
fered amendment,  which  has  been  disallowed 
by  the  court,  has  no  place  in  the  record  of 
the  case,  and  if  the  excepting  i>arty  desires 
to  bring  under  review  the  Judgment  of  the 
court  refusing  'to  allow  the  proffered  amend- 
ment it  must  be  Incorporated  in  the  bill  of 
exceptions  or  attached  thereto  as  an  exhibit 
Bamett  v.  Bailway  Co.,  87  Ga.  767,  18  S.  E. 
904;  Taylor  v.  McLaughlin,  120  Ga.  703,  48 
S.  B«  208.  The  reasons  supporting  this  rule 
are  apparent  A  party,  as  a  matter  of  right, 
cannot  file  an  amendment  without  the  pre- 
vious order  of  the  Judge.  When  he  offers 
the  amendment  it  is  an  application  for  it  to 
be  made  a  part  of  the  record;  and  when  the 
court  denies  the  application  it  is  no  part  of 
the  record,  and  cannot  be  filed  as  such.  But 
in  case  of  a  petition  to  intervene  in  a  cred- 
itors' bill  the  rule  is  different  A  creditors' 
bill  is  filed  in  the  interest  of  all  the  creditors 
of  the  common  debtor,  and  any  creditor  may 
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fUe  as  a  matter  of  ri^bt  hla  petition  to  be- 
come a  party  to  the  pending  proceeding. 
Olv.  Oode  1895»  i  4845.  By  tbe  petition  of 
tbe  moving  creditor  tbe  court  will  undertake 
to  administer  tbe  assets  of  tbe  debtor,  and 
no  independent  or  separate  suit  by  otber 
creditors  can  interfere  witb  tbe  jurisdiction 
acquired  hy  tbe  court  on  tbe  filing  of  tbe  first 
case.  All  subsequent  applications  to  inter- 
yene  pertain  to  tbe  main  case.  Tbese  appli- 
cations set  fortb  tbe  particular  claim  of  tbe 
creditor  desiring  to  become  a  party  to  tbe 
case.  Tbey  may  be  filed  witbout  tbe  previous 
order  of  tbe  judge,  and  wben  so  filed  become 
pleadings  in  tbe  case  to  wbicb  tbey  relate. 

Z  Tbe  cause  of  action  set  out  in  tbe  peti- 
tion of  Brannan  was  tbat  Baxter  &  Ck).  is  a 
foreign  corporation,  witb  a  place  of  business 
in  Fulton  county,  and  tbat  tbe  matters  and 
tblngs  alleged  originated  from  and  pertained 
to  tbe  business  conducted  in  tbat  county; 
tbat  witbin.l2  montbs  prior  to  tbe  filing  of 
tbe  petition  plaintilf  bad  placed  witb  tbe 
defendant  |1,500,  to  be  invested  in  stocks, 
industrials,  and  railroad  securities,  but  de- 
fendant bad  failed  to  invest  said  sum,  and  as 
a  consequence  bad  become  a  bailee  or  trustee 
for  plaintiir;  tbat  be  bad  made  demand  on 
tbe  officers  of  tbe  defendant  located  in  Ful- 
ton county  for  payment  of  bis  daim,  but 
tbey  refused  to  pay  tbe  same  on  tbe  ground 
tbat  tbey  bad  no  autbority;  tbat  defendant 
bas  wltbin  tbls  state  personal  property  of  tbe 
value  of  $40,000,  or  otber  large  Bma,  wbicb 
is  deposited  tn  two  named  banks  in  the  coun- 
ty, but  no  one  seems  to  be  in  control  of  tbese 
assets,  and  it  is  essential  for  tbe  preservation 
tbereof  and  tbe  protection  of  petitioner  and 
otbers  similarly  situated  tbat  the  same  be 
taken  possession  of  by  a  temporary  receiver; 
tbat  tbe  defendant  is  insolvent  and  is  seek- 
ing to  remove  Its  assets  beyond  the  limits  of 
tbe  state,  and  bas  attempted  to  make  an  as- 
signment of  its  assets,  including  those  in 
Georgia,  in  tbe  state  of  New  York.  Tbe 
prayers  of  tbe  petition  were  that  a  temporary 
receiver  be  appointed;  tbat  an  order  be  grant- 
ed restraining  tbe  defendant  ftom  removing 
any  of  its  assets  located  in  said  county;  that 
a  permanent  receiver  be  appointed  and  a 
permanent  injunction  granted;  and  that  the 
assets  in  this  state  be  administered  by  the 
court.  Tbe  plaintiff  also  asked  for  process 
and  for  general  relief. 

Tbe  creditors  who  sought  to  intervene  set 
out  in  their  petitions  their  respective  de- 
mands against  Baxter  &  Ck>.,  adopted  the  al- 
legations of  tbe  main  bill,  and  asked  to  be 
made  parties  plaintiff  and  permitted  to  par- 
ticipate in  tbe  distribution  of  the  assets  of 
the  defendant  No  new  grounds  for  the  ex- 
ercise of  tbe  extraordinary  equitable  powers 
of  the  court  were  alleged  in  the  petitions  to 
intervene. 

Tbe  petition  filed  by  Brannan  Is  not  good 
as  a  creditors'  bill.  No  fraud  is  alleged  or 
any  ground  for  granting  the  extraordinary 
relief  prayed.    Tbe  defendant  corporation  is 


a  nonresident,  and,  if  tbere  be  assets  in  tbla 
state  belonging  to  the  defendant,  tbe  plaintiff 
bad  a  full,  complete,  and  adequate  remedy  at 
law  by  attachment  and  garnishment  Since 
tbe  passage  of  tbe  uniform  procedure  act  of 
1887  a  petition  praying  for  ordinary  equitable 
relief  is  not  demurrable,  on  tbe  ground  tbat 
tbe  plaintiff  bas  a  remedy  at  law;  but  tbe 
rule  does  not  apply  where  extraordinary  equi- 
table relief,  eucb  as  injunction  and  tbe  like, 
is  sought  Tbe  extraordinary  (equitable  rem- 
edies of  injtmction  and  receiver  do  not  lie  in 
favor  of  one  who  bas  a  complete  and  ade- 
quate remedy  at  law.  Johnson  v.  Gilmer,  113 
Ga.  1146,  89  S.  B.  469;  Booth  &  Co.  v.  Mobr 
&  Sons,  122  Ga. ,  50  S.  E.  173. 

Tbe  essential  purpose  of  a  creditors'  bill 
la  to  administer,  through  tbe  extraordinary 
powers  of  a  court  of  equity,  tbe  assets  of  an 
insolvent  debtor,  and,  where  it  appears  tbat 
tbe  allegations  are  insufficient  to  entitle  tbe 
plaintiff  to  this  extraordinary  relief,  tbe  pro- 
ceeding is  not  one  to  which  otber  creditors 
may  subsequently  become  parties  plaintiff  for 
tbe  purpose  of  obtaining  judgment  on  their 
demands  against  tbe  common  debtor.  Wben 
tbe  motion  to  dismiss  the  case  was  made,  it 
was  agreed  between  counsel  representing  tbe 
respective  parties  at  interest  that  the  entire 
matter  might  be  heard  at  one  time,  the  court 
to  dispose  of  the  objections  of  the  defendant 
to  granting  tbe  petitions  for  intervention,  and 
also  rule  on  tbe  motion  to  dismiss.  As  bas 
been  i>olnted  out,  the  petition  of  Brannan 
was  not  good  as  a  creditors'  bill,  nor  was 
there  any  pretense  that  it  was  good  as  a  peti- 
tion filed  under  the  Insolvent  trader's  act 
Civ.  Code  1895,  S  2716  et  seq.  Tbe  proceed- 
ing was  one  In  which  tbe  creditors  who 
sought  to  intervene  bad  no  interest;  and  as 
it  was  admitted  on  the  hearing  that  Brannan 
bad  parted  with  all  his  interest  in  the  litiga- 
tion, by  assigning  bis  claim  to  a  third  per^ 
son,  it  was  not  improper  to  sustain  the  mo- 
tion of  counsel  for  tbe  defendant  to  dismiss 
the  plaintiff's  petition,  and  deny  the  prayers 
of  these  creditors  to  become  parties  by  inter- 
vention. 

Judgment  affirmed.  All  tbe  Justices  con- 
cur. 


022  Oa.  161) 
ANDERSON  v.   STATE. 

(Supreme  Court  of  Georgia.     March  2,  1905.) 

ICUBDEB— DYING    DECLARATIONS— NEW    TBIALr- 

INSTRUCTIONS. 

1.  "A  prima  facie  case  is  all  that  is  necessary 
to  carry  dying  declarations  to  the  jury."  Wheth- 
er or  not  the  person  making  them  wsa  con- 
scious at  the  time,  and  realized  that  death  waa 
Impending,  are  issues  of  fact. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  |  459.] 

2.  A  new  trial  will  not  be  granted  on  the 
ground  that  illegal  evidence  was  admitted,  when 
it  does  not  clearly  appear  from  tbe  motion  that 
such  evidence  was  in  fact  admitted. 

3.  Under  the  circumstances  of  this  case  It 
was  not  error  to  charge  that  the  Jury  might 


Oa.) 


ANDEBSON  ▼.  STAT& 


47 


lnqfiii«  whether  or  not  the  aociued  had  an  op- 
portunity to  Ull  the  deceased. 

4.  The  alleged  newly  discovered  evidence  was 
merely  impeachlna  in  character,  and  was  there- 
fore not  ground  for  a  new  trial;  the  verdict 
was  supported  by  the  evidence,  and  was.  not 
contrary  to  law. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  1S» 
Gent  Dig.  Oriminal  Law,  If  ^1*  2882.] 

(Syllabus  by  the  Goort) 

Ehror  from  Superior  Court,  Muscogee 
County;  W.  B.  Butt,  Judge. 

Walter  Anderson  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

T.  T.  Miller  and  B.  J.  Wynn,  for  plalntifC 
in  error.  John  C.  Hart,  Atty.  Gen.,  and  8. 
P.  Gilbert,  Sol.  Gen.,  for  the  State. 

GANDLEB,  J.  1.  The  accused  was  con- 
victed of  murder,  and  recommended  to 
mercy.  There  was  no  eyew;)tnes8  to  the 
homicide,  and  the  accused  denied  having  had 
anything  to  do  with  it  The  state  relied  for 
a  conviction  largely  upon  evidence  of  dying 
declarations  of  the  deceased,  and  exceptions 
to  the  admission  of  this  evidence  form  the 
principal  grounds  of  the  motion  for  a  new 
triaL  It  appeared  that  at  the  time  the  dec- 
larations were  made  the  deceased's  throat 
was  cut  and  his  windpipe  severed;  that  it 
was  with  great  difficulty  that  he  could  articu- 
late at  all,  or  that  those  present  could  under- 
stand what  he  said;  that  he  had  been  in- 
formed by  the  doctor  that  in  his  (the  doc- 
tor's) opinion  he  was  in  a  dying  condition; 
and  that  for  the  most  part  he  was  in  a  semi- 
conscious condition,  but  when  aroused  by  the 
physician  he  seemed  to  comprehend  what 
was  said  to  him.  All  the  evidence  on  the 
subject  was  to  the  effect  that  the  deceased 
stated  that  the  accused,  Anderson,  had  in- 
flicted the  wounds  from  which  he  subse- 
quently died.  This  evidence  was  objected 
to  on  the  ground  that  the  proper  foundation 
for  It  was  not  laid  by  showing  that  the  de- 
ceased, at  the  time  of  making  the  declara- 
tions, was  fully  conscious,  or  that  he  knew 
or  believed  that  he  was  in  a  dying  condition. 
Hie  court  let  the  evidence  go  to  the  jury 
for  what  it  was  worth,  and  left  it  to  them 
to  determine  the  condition  of  the  deceased  at 
the  time  the  statements  were  made,  instruct- 
ing them  that,  unless  the  deceased  was  con- 
sdons  at  the  time,  and  aware  of  his  condi- 
tion, the  declarations  should  not  be  consid- 
ered. ''A  prima  fade  case  is  all  that  is 
necessary  to  carry  dying  declarations  to  the 
jury.  It  is  an  issue  of  fact  whether  or  not 
tl^ey  were  made  in  the  immediate  prospect 
of  death.**  Varnedoe  y.  State,  75  Ga.  181,  68 
Am.  Rep.  465.  It  is  not  necessary  that  the 
person  whose  statements  are  sought  to  be 
Introduced  should  express  himself  as  believ- 
ing that  he  is  in  a  dying  condition.  Con- 
sciousness of  his  condition  may  be  inferred 
from  the  nature  of  his  wound,  or  from  other 
drcomstances.  Toung  y.  State,  l;L4  Ga.  849, 
40  S.  B.  1000.  In  the  present  case,  if  the  jury 
were  authorized  to  find  that  at  the  time  the 


alleged  declarations  were  made  the  deceased 
was  conscious  at  all,  there  was  no  difficulty 
in  finding  that  he  was  conscious  of  his  con- 
dition, for  leaving  out  of  consideration  the 
fact  that  he  was  informed  by  the  physician 
that  he  would  not  recover,  the  horrible  na- 
ture of  his  wounds  was  enough  to  put  any 
conscious  man  on  notice  that  they  were  al- 
most necessarily  fatal.  The  evidence  as  to 
whether  or  not  he  was  conscious,  and  real- 
ized what  he  was  saying,  might  have  been 
stronger;  but  the  evidence  of  the  physician 
who  attended  him,  and  of  a  witness  who  was 
with  him  for  some  time  after  he  was  wound- 
ed, was  certainly  sufficient  to  make  out  a 
prima  facie  case,  and  it  was  for  the  jury, 
under  proper  instructions  from  the  court,  to 
determine  this  issue  of  fact  There  was  no 
error  in  admitting  any  of  the  evidence  ob- 
jected to  on  the  subject  of  dying  declara- 
tions, and  the  qharge  on  that  subject  which 
is  assigned  as  error  fully  met  the  require- 
ments of  the  law. 

2.  Error  is  assigned  in  the  admission  of 
certain  evidence  on  the  ground  that  it  was 
hearsay,  and  not  part  of  the  res  gestse;  but 
it  appears  that  in  passing  upon  the  objec- 
tions offered  by  counsel  for  the  accused  the 
court  said:  "I  don't  think  it  ought  to  go  [in]. 
If  he  supplements  it  by  the  next  witness, 
then  it  might  be  admissible;  but,  of  course, 
if  he  does  not,  it  goes  out"  It  does  not  ap- 
pear from  the  motion  whether  the  evidence 
was  supplemented  or  not,  or  that  the  court 
made  any  further  ruling  on  the  subject 
From  the  record  before  us  it  would  appear 
that  the  evidence  was  rejected,  and,  of 
course,  a  new  trial  will  not  be  granted  on 
the  ground  that  it  was  admitted. 

&  The  following  charge  is  also  assigned 
as  error:  "Now,  gentlemen,  what  is  the 
truth  about  this  case?  Did  the  defendant 
take  the  life  of  the  deceased?  If  he  did, 
was  he  guilty  of  murder?  You  are  to  look 
to  how  the  deceased  was  killed.  Look  to 
where  he  was  killed  and  how.  Look  to  his 
conduct  about  that  time.  Did  he  have  an 
opportunity  to  kill  him?  Look  to  all  these 
things.  Look  to  his  conduct  immediately 
afterwards  and  say  what  the  truth  is."  It 
is  complained  that  the  words,  "Did  he  have 
an  opportunity  to  kill  him?"  had  a  tendency 
to  give  undue  importance  to  a  circumstance 
that  should  not  be  considered  in  arriving  at 
the  guilt  or  innocence  of  the  accused.  We 
do  not  think  that  the  charge  is  fairly  open 
to  this  criticism.  It,  in  effect,  instructed 
the  jury  that  they  were  to  consider  all  the 
circimistances  surrounding  the  case  in  order 
to  reach  their  verdict  The  opportunity  of 
the  accused  to  commit  the  crime  was  a  cir- 
cumstance which  the  jury  might  and  should 
have  considered,  especially  in  view  of  the 
contention  of  the  accused  that  he  did  not  In 
any  way  pi^rticipate  in  its  conunission.  Cer- 
tainly the  charge  was  not  per  se  harmful 
to  the  accused,  and  it  will  not  work  tha 
grant  of  a  new  trial. 
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4.  The  alleged  newly  disooyered  eyldence 
submitted  to  the  court  was  no  ground  for 
the  grant  of  a  new  trial,  for  its  only  effect 
was  to  Impeach  certain  witnesses  who  testi- 
fled  on  the  trlaL  See  Hardy  y.  State,  117 
Ga.  40,  43  8.  B.  434.  Two  witnesses  for  the 
state  testified  that  the  accused  confessed  that 
he  committed  the  crime  with  which  he  was 
charged;  and  the  deceased,  in  his  dying  dec- 
laration, stated  that  the  accused  was  his  as- 
sailant Opposed  to  this  the  accused  offered 
no  testimony,  but  made  a  short  statement, 
in  which  he  flatly  denied  that  he  had  killed 
the  deceased,  without  attempting  to  explain 
any  of  the  inculpatory  circumstances  in  evi- 
dence. It  therefore  cannot  be  said  that  the 
yerdict  was  contrary  to  the  evidence. 

Judgment  affirmed.  All  the  Justices  con- 
cur* 

(128  Qa.  149' 

BfURPHY  y.  STATB  (two  cases). 
(Supreme  (}ourt  of  Georgia.     March  2,  1909.) 

BIOAICT— aNDIOIlfENT— WXTHESS— GOlCPETENCr 
— nSST  MABBIAGS— BVIDENCB— INSTBUCnOKS. 

1.  It  is  not  essential,  in  an  Indictment  for 
bigamy,  to  allege  the  time  when,  and  the  place 
at  which,  the  prior  marriage  took  place. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  0, 
CSent.  Dig.  Bigamy,  |  20.] 

2.  The  second  wife  of  a  bigamist,  being  no 
wife  in  law,  is  a  competent  witness  against  him. 

pSd.  Note. — ^For  cases  in  point,  see  voL  60, 
Clent.  Dig.  Witnesses,  S  17^] 

8.  On  a  trial  for  bigamy,  the  fact  of  the  first 
marriage  may  be  established  by  the  admissions 
of  the  accused. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  0; 
CSent  Dig.  Bigamy,  H  43,  51.f 

4.  As  the  Jury  were  not  obliged,  nnder  the 
evidence,  to  believe  that  the  first  manriage  took 
place  in  Florida,  the  court  properly  refused  to 
instruct  them,  at  the  request  of  the  accused, 
that,  before  they  would  be  au^orized  to  convict 
him,  it  must  appear  that  such  marriage  was  in 
accordance  with  the  law  of  that  state. 

0.  It  was  not  erroneous  to  charge  that  the 
jury  might  consider  the  statement  of  the  ac- 
cused in  connection  with  the  evidence. 

6.  The  charge  on  circumstantial  evidence  was 
authorised. 

7.  An  assignment  of  error  upon  the  admission 
of  specified  testimony  is  not  well  taken,  when 
part  of  it  was  admissible. 

8.  The  verdict  was  authorized  by  the  evi- 
dence, and  the  court  did  not  err  in  refusing  a 
new  trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Sumter  Ck)unty; 
Z.  A.  Littlejohn,  Judge. 

L  C.  Murphy  was  convicted  of  bigamy, 
and  brings  error.    Affirmed. 

John  R.  Cooper,  for  plaintiff  in  error.  J. 
B.  Hudson,  Sol.  Gen.  pro  tem.,  and  F.  A. 
Hooper,  Sol.  Gen.,  for  the  State. 

FISH,  P.  J.  I.  d  Murphy  was  convicted 
of  bigamy,  and  the  case  is  before  this  court 
upon  two  bills  of  exceptions,  in  one  of  which 
error  Is  assigned  upon  the  overruling  of  a 
demurrer  to  the  indictment,  and  in  the  other 


the  assignment  la  upon  the  refusal  of  a  new 
trial. 

1.  The  demurrer  was  upon  several  grounds, 
only  one  of  which  is  referred  to  in  the  brief 
of  counsel  for  the  plaintiff  in  error.  Under 
repeated  rulings,  all  of  these  grounds,  save 
this  one,  will  be  considered  as  abandoned. 
The  ground  relied  on  is  that  the  indictment 
does  not  allege  the  time  and  place  of  the  first 
marriage.  It  is  not  necessary  that  the  time 
when,  and  the  place  where,  the  prior  mar- 
riage took  place,  should  be  alleged  in  an  in- 
dictment for  bigamy.  5  Cyc  698b,  and  ci- 
tations. 

2.  Complaint  was  made  In  the  motion  for 
a  new  trial  that  the  woman  to  whom  It  was 
alleged  the  accused  was  married  while  he 
had  a  lawful  wife  living  was  permitted  to 
testify  as  to  her  marriage  with  him.  Such 
testimony  was  admitted  after  the  state  had 
introduced  evidence  of  the  prior  marriage  of 
the  accused,  and  of  the  fact  that  the  woman 
to  whom  he  had  been  previously  married  was 
still  living,  and  therefore  the  witness  was 
competent  Johnson  v.  State,  61  Ga.  805;  5 
Oyc.  688d. 

8.  Error  is  assigned  upon  the  charge  of  the 
court  that  it  was  not  necessary  to  prove  the 
prior  marriage  by  any  record,  or  by  a  wit- 
ness who  saw  the  ceremony  performed,  but 
that  the  same  might  be  proved  by  the  admis- 
sions of  the  accused  of  the  fact  of  such  mar- 
riage. Such  charge  was  in  accordance  with 
prior  rulings  of  this  court  McSeln  v.  State, 
120  Ga.  175,  47  S.  B.  544,  and  citations. 

4.  Error  was  assigned  upon  the  refusal  of 
the  court  to  instruct  the  jury,  as  requested 
by  counsel  for  the  accused,  that  they  "would 
have  to  believe  that  this  defendant  married 
according  to  the  laws  of  the  state  of  Florida, 
before  [they]  would  be  authorized  to  con- 
vict him  in  this  case."  There  was  nothing 
in  the  case  tending  to  show  that  the  accused 
was  married  in  Florida  to  the  woman  al- 
leged to  be  his  lawful  wife,  except  a  state- 
ment which  one  of  the  witnesses  testified  the 
accused  made  to  him.  The  Jury  was  not 
bound  to  accept  the  statement  as  to  the  place 
of  his  marriage  as  true.  There  was  ample 
evidence  to  authorize  them  to  find  that  he 
married  such  woman  in  this  state,  or  else- 
where than  in  Florida.  The  refusal  to  give 
the  request  in  charge  was  therefore  not. er- 
roneous. 

5.  The  court  did  not  err  In  instructing  the 
Jury  that  they  should  determine  the  issues  in 
the  case  from  the  testimony  submitted  to 
them,  considered  in  connection  with  «the 
statement  of  the  accused,  giving  the  latter 
such  credit  as,  in  their  Judgment  It  T/as  en- 
titled to;  the  court  elsewhere  in  the  charge 
telling  the  Jury  that  they  could  believe  the 
prisoner's  statement  in  preference  to  the 
sworn  testimony  in  the  case,  if  they  believed 
it  to  be  true. 

6.  There  was  some  evidence  to  atithorize 
the  charge  on  circumstantial  evidence^  and 
giving  the  same  was  not  erroneous. 
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7.  One  srouDd  of  tbe  motion  for  a  new  trial 
was  that  *^e  court  erred  In  admitting  the 
following  testimony  of  G.  D.  Crow,  state's 
witness:  *He  [the  accnsed]  was  at  that  time 
a  married  man.  His  wife  was  Rena  Murphy. 
She  didn't  go  by  any  other  name.  She  says 
her  name  Is  Bena  or  Betta  Murphy.  Byery- 
body  calls  her  Bena.  At  the  time  that  Mur- 
phy was  there  he  went  under  the  name  of  I. 
C  Murphy.  I  know  what  the  "L  0.'*  was  for. 
I  know  what  he  was  generally  called.  He 
was  called  Isaac  Murphy."*  The  objection 
urged  to  this  testimony  was  that  the  "wit- 
ness could  not  swear  to  the  marriage  from 
hearsay  testimony  and  general  reputation**; 
that  "he  was  not  an  eyewitness  to  the  mar- 
riage.** If  the  objection  was  good  to  any  of 
this  testimony,  it  deariy  was  not  good  as  to 
the  whole  of  it;  and,  the  objection  being  to 
the  whole,  and  a  part  of  it  being  admissible^ 
the  objection  was  not  meritorious. 

8.  There  was  ample  eridence  to  authorize 
the  yerdict,  and  the  court  did  not  err  in  re- 
fusing to  grant  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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SOOTT  ▼.  STATE. 
(Supreme  Gourt  of  Qeorgia.     March  2,  1005.) 

BUSai^ABT— INSTBUCnONS— NEW    TRIAL. 

There  was  no  material  error  in  the  extracts 
from  the  charge  of  which  complaint  was  made 
fai  the  motion  for  a  new  trial;  the  evidence 
warranted  the  verdict;  the  alleged  newly  dls- 
eovered  evidence  did  not  require  a  new  trial* 
and  the  refusal  of  one  was  not  erroneous. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  C!ourt»  Bibb  Oounty; 
W.  EL  Felton,  Jr.,  Judge. 

Henry  Scott  was  convicted  of  burglary, 
and  brings  error.    Affirmed. 

On  the  trial  of  Henry  Scott  under  an  In- 
dictment charging  him  with  having  burglar- 
ised the  dwelling  of  J.  W.  Gannon,  the  evi- 
dence submitted  by  the  state  was  substantial- 
ly as  follows:  Gannon  and  his  family  were 
away  from  home  most  of  the  day  on  May  6, 
190i.  They  had  no  servants,  left  no  one  in 
the  house,  and  left  all  the  doors  of  the  house 
locked,  and  the  windows  down  or  dosed. 
During  their  absence  the  bouse  was  entered 
by  some  one  opening  a  shutter  or  blind  to 
the  kitchen  window,  and  from  the  kitchen 
entering  the  butler's  pantry,  by  placing  a 
chair  under  a  window  between  such  pantry 
and  the  kitchen  and  raising  that  window  and 
going  into  the  butler's  pantry.  In  doing  this 
the  bottom  of  the  chair  was  broken  out 
After  entering  the  butler's  pantry,  the  per- 
son had  free  access  to  the  house.  Immedi- 
ately after  the  burglary  a  number  of  articles 
were  missed  from  the  house,  among  them  a 
wat^  finger  rings,  earrings,  preserves, 
wines,  towels,  bread  tickets,  books  (one  of 
which  was  a  testament  with  a  quotation 
written  in  it),  a  blacking  brush,  putty  knlfe» 
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chisel,  kitchen  knife  with  a  dent  In  it,  a  dol- 
lar package  of  sugar,  marked  with  the  name 
of  the  seller,  the  "A.  and  P.  Tea  Go.,"  a  pair 
of  curling  irons,  and  three  or  four  keys,  one 
of  which  belonged  to  a  lock  on  a  bedroom 
and  another  to  the  lock  on  the  back  door, 
which  last-mentioned  key  had  been  repaired 
and  had  notches  on  it,  made  with  a  file. 
Some  time  in  July,  after  the  burglary,  the 
marked  key  and  curling  irons,  which  were 
positively  identified  as  articles  stolen  from 
the  house  at  the  time  of  the  burglary,  were 
found  in  the  possession  of  the  accused.  A 
kitchen  knife,  a  bottle  of  wine,  a  package  of 
sugar,  a  testament,  towels,  and  bread  tickets 
were  also  found  in  his  possession,  and  were 
shown  to  be  exactly  similar  to  articles  of  the 
same  character  that  were  stolen  from  the 
house  when  the  burglary  was  committed. 
For  about  six  months  prior  to  the  burglary 
committed  upon  Gannon's  house  the  accused 
was  employed  by  the  occupants  of  adjoining 
premises,  between  which  and  the  lot  on 
which  Gannon's  house  was  situated  wa6  a 
brick  wall  eight  or  ten  feet  high.  The  ac- 
cused was  frequently  seen  sitting  on  this 
wall,  where  he  had  full  view  of  the  rear  of 
Gannon's  dwelling,  and  ample  opportunity 
for  knowing  tbe  entire  situation  in  refer- 
ence to  that  portion  of  tbe  premises  burglar- 
ized. The  accused  introduced  no  evidence, 
but  made  a  statement  in  which  he  claimed 
that  none  of  the  articles  named,  which  were 
found  in  his  possession,  came  from  Gannon's 
dwelling;  that  the  keys  belonged  to  the 
house  which  he  occupied ;  that  he  had  picked 
up  the  curling  irons  where  they  had  been 
thrown  away  by  the  occupants  of  the  prem- 
ises where  he  had  been  employed;  and  that 
he  had  bought  the  sugar  found  in  his  posses- 
sion. There  was  a  verdict  of  guilty.  The 
accused  moved  for  a  new  trial,  which  was  re- 
fused, and  he  excepted. 

John  R.  Goop^  for  plaintlfif  in  error. 
Will.  Branson,  SoL  Gen.,  for  the  State. 

FISH,  P.  J.  (after  stating  the  facts).  After 
instructing  the  jury  on  the  subject  of  break- 
ing as  an  element  of  burglary,  tbe  court  in 
the  charge  said:  **To  Illustrate  what  I  mean: 
the  law  does  not  require  that  its  citizens,  in 
order  to  protect  their  houses  from  being  bur- 
glarized, should  put  bars  on  their  windows 
and  padlocks  on  their  doors,  and  matters  of 
that  sort.  The  law  is,  when  a  man  closes 
the  front  of  his  house,  and  goes  out  of  It,  if 
the  door  is  pulled  to  and  fastened  only  by  a 
bolt  that  can  be  turned  with  the  hand  or  not 
bolted  at  all,  but  some  degree  of  force  is  re- 
quired to  open  It,  that  is  all  the  fastening 
^at  is  needed,  so  far  as  the  law  is  concerned, 
as  to  tiiat  door ;  and  if  a  door  which  is  fully 
dosed,  or  a  window  which  is  completely 
closed,  is  pulled  open  with  no  greater  degree 
of  force  than  is  necessary  to  accomplish  the 
Gpeulng  of  that  door  so  fully  closed,  that  is 
a  sufficient  breaking  to  constitute  the  break- 
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iBg  referred  to  In  the  Btatote.**  This  was  ex- 
cepted to  on  the  ground  that  it  was  argu- 
mentative, and  that  the  illustration  used  by 
the  court  was  not  authorized,  by  the  eyldence. 
Clearly,  there  was  no  merit  in  the  exception. 
The  court  instructed  the  jury  fully  and 
correctly  on  the  subject  of  reasonable  doubt, 
and  also  gave  them  the  law  of  ch'cumstan- 
tial  eyldence.  The  jury  were  further  in- 
structed that  if  they  believed  beyond  a  rea- 
sonable doubt  that  a  burglary  had  been  com- 
mitted, as  charged  in  the  indictment,  It  was 
for  them  to  say,  under  the  evidence,  whether 
or  not  articles  stolen  from  the  house  at  the 
time  it  was  burglarized  were  found  in  the 
possession  of  the  accused,  and  that,  unless' 
the  articles  found  in  his  possession  were 
identified  to  their  satisfaction  beyond  a  rea- 
sonable doubt  as  having  been  stolen  from  the 
house  when  it  was  burglarized,  he  should  be 
acquitted.  In  this  connection  the  following 
charge  was  given:  "Where  a  burglary  has 
been  committed,  and  property  which  was  in 
the  house  at  the  time  of  the  burglary  is  soon 
thereafter  found  in  the  possession  of  a  per- 
son who  is  unable  to  account  for  his  posses- 
sion, it  raises  a  presumption  of  his  guilt,  and 
the  jury  are  authorized  to  convict  upon  this 
testimony  alone;  this  being  a  matter  entire- 
ly for  the  jury,  taking  into  consideration  the 
character  of  the  case,  the  nature  of  the  prop- 
erty found  upon  his  person  or  in  his  posses- 
sion, the  length  of  time  which  had  elapsed 
since  the  burglary,  and  the  difQculty  or  im- 
possibility on  the  part  of  the  accused  to  ac- 
count for  his  possession  of  the  property,  if 
you  should  conclude  that  it  was  stolen  from 
the  house  at  the  time  that  a  burglary  was 
committed."  This  charge  was  excepted  to 
on  the  grounds  (1)  that  "there  is  no  presump- 
tion of  guilt  arising  against  the  defendant 
in  any  criminal  case";  (2)  "there  was  no 
evidence  introduced  on  the  trial  to  show  the 
prisoner  was  found  In  the  recent  possession 
of  the  stolen  property";  (8)  the  possession 
of  stolen  property  is  only  a  fact  for  the  jury 
to  consider,  going  to  show  the  guilt  of  the  ac- 
cused, but  it  is  not  sufficient  In  law  to  con- 
vict" While  the  charge  excepted  to  was 
not  as  full  and  explicit  as  it  might  have  been. 
It  was  not  open  to  the  exceptions  made.  It 
is  true  that  the  articles  alleged  to  have  been 
stolen  from  the  house  when  it  was  burglar- 
ized were  not  found  in  the  possession  of  the 
accused  very  soon  after  the  burglary,  as  the 
burglary  was  committed  on  the  6th  of  May, 
and  the  articles  were  found  in  his  possession 
some  time  in  July  thereafter.  The  court, 
however,  specially  instructed  the  jury  that 
they  should  take  into  consideration  the 
length  of  time  which  had  elapsed  since  the 
burglary  and  the  difficulty  or  impossibility 
on  the  part  of  the  accused  to  account  for  his 
possession  of  the  property,  if  they  should  be- 
lieve it  was  stolen  from  the  house  when  a 
burglary  was  committed.  One  charged  with 
t  criminal  offense  is  presumed  to  be  inno- 
cent until  his  guilt  is  proved  to  the  satisfac- 


tion of  the  jury  b^ond  a  reasonable  doubt 
But  where  the  crime  charged  is  burglary, 
and  it  is  clearly  shown  that  a  burglary  has 
been  committed,  as  charged  in  the  indict- 
ment ;  that  certain  articles  were  in  the  house 
at  the  time  of  the  burglary,  and  were  taken 
therefrom  by  the  burglar  or  burglars — ^then 
the  recent  possession,  after  the  burglary,  of 
the  goods  so  taken,  unexplained,  may  author- 
ize the  conclusion  that  the  possessor  of  the 
goods  committed  the  burglary.  The  court 
did  not  instruct  the  jury  that  in  such  a  case 
the  recent  possession  of  the  stolen  goods 
would  raise  a  legal  presumption  of  guilt,  but 
the  clear  meaning  of  the  charge  Is  that  proof 
of  the  burglary  and  of  the  recent  and  unex- 
plained possession  of  goods  stolen  from  the 
house  at  the  time  it  was  burglarized  were 
facts  which  would  authorize  a  conviction. 

One  ground  of  the  motion  was  the  alleged 
newly  discovered  evidence  of  M.  Qoldman, 
who  made  an  affidavit  that  about  the  time 
Cannon's  house  was  burglarized  a  negro  giv- 
ing his  name  as  N.  Scott  came  to  his  place  of 
business,  and  pawned  a  lady's  watch,  which 
was  subsequently  identified  and  claimed  by 
Cannon ;  that  this  was  a  strange  negro,  and 
not  in  fact  N.  Scott ;  that  affiant  knew  Hen- 
ry Scott,  and  the  man  who  pawned  the  watch 
was  not  Henry  Scott  The  accused  and  his 
attorney  made  affidavits  that  they  did  not 
know  of  the  testimony  of  €k>ldman  until 
after  the  trial.  Upon  the  hearing  of  the  mo- 
tion the  state  introduced  the  affidavit  of  J. 
W.  Cannon,  in  which  he  deposed  that  be 
identified  the  watch  which  Goldman  had  as 
the  property  of  his  (Cannon's)  daughter, 
which  was  stolen  from  his  dwelling  at  the 
time  it  was  burglarized;  that  he  Informed 
Goldman  of  the  burglary,  and  that  the  watch 
belonged  to  his  daughter,  and  had  been 
stolen,  and  notified  him  not  to  dispose  of  it ; 
that  Goldman  promised  to  hold  the  watch, 
but  shortly  thereafter,  when  affiant  went  to 
Goldman  for  the  watch,  he  learned  that  it 
had  been  disposed  of,  and  he  had  never  seen 
it  since;  and  that  Goldman  was  in  attend- 
ance  upon  the  court  as  a  witness  when  the 
case  was  tried,  and  was  readily  accessible  to 
the  accused  and  his  attorney.  The  state  also 
submitted  the  affidavit  of  Polly  Glover,  who 
deposed  that  she  and  the  accused  were  both 
employed  as  servants  at  the  house  adjoining 
Cannon's  dwelling,  and  that  the  accused  was 
called  and  known  as  N.  Scott  and  she  had 
seen  him  write  his  name  as  N.  Scott.  The 
state  also  introduced  the  affidavit  of  Callo- 
way, a  police  officer,  to  the  effect  that,  while 
investigating  the  burglary  of  Cannon's 
house,  he  went  to  Goldman,  and  asked  him 
if  he  could  identify  the  negro  who  had  pawn- 
ed the  watch  stolen  from  Cannon's  dwelling, 
and  Goldman  told  him  he  could  not  It  is 
not  at  all  likely  that  the  alleged  newly  dis- 
covered evidence  would  produce  a  different 
result  upon  another  trial,  and  the  court  did 
not  err  in  refusing  to  grant  a  new  trial  on 
this  ground.    The  evidence  warranted  the 
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rerdlct,  and  there  was  no  error  In  refnaing 
a  new  trial. 
Judgment  affirmed.    All  the  Jnatloea  oon- 


(122  Oa.  182) 

LBGGBTT  et  al.  ▼.  PETERSON. 
(Supreme  Court  of  Georgia.     March  2,  1905J 

KJSOnfXNT— PLEADING — EQUITABLB    TITLE— 

EVIDENCE. 

!•  Where,  to  an  action  of  complaint. for  land, 
Che  defendant  files  a  plea  In  which  he  merely 
denies  the  material  portions  of  the  petition,  and 
avem  "that  he  is  in  possession  of  said  premises 
under  and  by  a  good  and  perfect  title ''^he  may 
amend  his  plea  b7  setting  up  tai  himself  an 
equitable  title  to  the  land  and  the  right  to  the 
posBCsaion  thereof. 

2.  The  evidence  demanded  a  finding  that  the 
administrators   of  a   common   grantor   of   the 

glaintiffs  and  the  defendant  sold  the  property 
I  dispute,  at  public  outcry,  as  the  property  of 
their  decedent,  to  pav  debts  and  for  distribu- 
tion; that  the  defendant  had  a  complete  chain 
of  title  from  the  purdiaser  at  the  administra- 
tors' sale;  that  tne  sale  was  had  by  order  of 
the  court  of  ordinary,  and  after  compliance  with 
the  usual  procedure  in  such  cases;  and  that 
the  plaintiffs  or  their  predecessors  in  title  re- 
ceived the  benefit  of  the  proceeds  of  the  sale, 
never  having  made  any  effort  to  repudiate  it  or 
to  refund  toe  money  thereby  received.  Held, 
that  the  defendant  showed  a  perfect  equitable 
title  as  against  the  plaintiffs,  regardless  of  any 
defects  or  irregularities  in  the  sdmiaistrators' 
sale,  and  it  was  not  error  to  direct  a  verdict 
in  his  favor. 

3.  The  judgment  on  the  main  bill  of  excep- 
tions being  affirmed,  the  cross-bill  will,  in  con- 
formity to  the  uniform  practice  in  such  cases, 
be  dismissed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Coffee  County ; 
B.  D.  Evans,  Judge. 

Action  by  Dora  Leggett  and  others  against 
Benajah  Peterson.  From  the  judgment  both 
parties  bring  error.  Afllrmed  on  main  bill 
of  exceptions,  and  cross-bill  dismissed. 

W.  P.  Ward  and  Leon  A.  Wilson,  for  Leg- 
gett and  others.  C.  A.  Ward,  Lankford  & 
Dlckerson  and  Dart  A  Roan,  for  Peterson. 

CANDLER,  X  Judgment  on  main  bill  of 
exceptions  afllrmed;  cross-bill  dismissed. 
All  the  Justices  concur,  except  BYANSy  J., 
disqualified. 


(122  Ga.  175) 

ANDERSON  ▼.  STATE. 
(Supreme  Court  of  (Georgia.     Mardi  2,  1906.) 

MUBDBB— INSTBtrOTIONS. 

1.  Where  the  evidence  for  the  state  showed 
that  the  homicide  was  committed  by  the  accused 
without  provocation  or  extenuating  circumstan- 
ces, it  was  not  material  error  to  charge  that 
if  the  jury  believed  beyond  a  reasonable  doubt 
that  the  accused  did  the  killing,  then  the  law 
presumed  it  was  done  with  malice,  and  the  bur- 
den would  be  on  the  accused  to  show  that  it 
was  not  mnrder. 

2.  The  court  properly  charged  that  the  jury 
ifaould  take  the  law  from  the  court,  and  not 
from  counsel. 

3.  There  was  no  error  in  the  instruction  as 
to  the  contentions  of  the  state. 


4.  Under  the  evidence,  the  law  of  Involuntary 
manslaughter  was  not  involved  in  the  case,  and 
the  court  properly  refused  to  charge  on  that 
subject 

5.  The  verdict  was  vrarranted,  If  not  demand- 
ed, by  the  evidence,  and  the  refusal  of  a  new 
trial  was  not  erroneous. 

(Syllabus  by  the  Ck>urt.) 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  W.  N.  Spenoe,  Judge. 

Noah  Anderson  was  convicted  of  murder, 
and  brings  error.    AfQrmed. 

J.  H.  Qilpln  and  A.  E.  Thornton,  for  plain- 
tiff in  error.  W.  E.  Wooten,  Sol.  Gen.,  and 
John  O.  Hart,  Atty.  Gen.,  for  the  State. 

FISH,  P.  J.  Noah  Anderson  was  convict- 
ed of  murder,  for  the  killing  of  his  father, 
Henry  Anderson.  Upon  the  trial  the  state 
introduced  only  one  witness,  the  mother  of 
the  accused.  She  testified  as  follows:  Noah 
came  to  the  house  of  Henry  in  a  drunken 
condition.  Henry  asked  him  tf  he  had  got 
the  whisky  he  was  sent  for.  Noah  replied 
that  he  had,  but  that  Henry  could  not  get 
a  drop  of  it  Henry  then  went  into  the 
house,  followed  by  Noah,  who  had  a  phstol 
in  his  hand,  threatening  to  kill  his  father, 
Henry.  Henry  walked  about  the  room,  Noah 
continuing  to  follow  him  with  the  pistol, 
and  repeating  his  threats  to  kill  him.  Wit- 
ness left  the  room  and  went  into  the  yard. 
Henry  came  to  the  window  and  asked  her 
for  the  bureau  key.  Just  at  that  time  she 
beard  a  pistol  shot,  and  saw  Henry  fall. 
She  rushed  into  the  room,  and  found  him 
upon  the  floor  by  the  window,  dead,  and 
Noah  standing  near  by.  She  said  to  Noah, 
''Noah,  you  have  killed  your  daddy."  He 
said,  "Yes*m,  I  done  something  of  the  klnd«" 
Noah  said  to  a  boy  who  was  there,  "Here, 
boy,  carry  this  pistol  to  Joe  Bowles's  house." 
Noah  said  nothing  else,  but  "walked  about 
like  somebody  crazy ;  he  did  not  leave ;  he 
just  walked  back  and  forth,  walked  up  and 
down  the  road,  and  he  went  in  there  and 
looked  at  his  father."  Henry  did  not  have 
or  own  a  pistol.  There  was  no  pistol  in  the 
bureau  drawer.  Henry  was  about  80  years 
old  at  the  time  he  was  killed.  The  accused 
Introduced  no  evidence  and  made  no  state- 
ment He  moved  for  a  new  trial,  which  mo- 
tion being  overruled,  he  excepted. 

1.  As  the  evidence  for  the  state  showed 
that  the  homicide  was  committed  by  the 
accused  without  provocation  or  extenuating 
circumstances,  there  was  no  material  error 
in  charging  to  the  effect  that  if  the  jury 
believed  beyond  all  reasonable  doubt  that 
the  accused  did  the  killing,  then  the  law 
would  presume  that  it  was  done  with  mal- 
ice, and  the  burden  would  be  upon  the  ac- 
cused to  show  that  it  was  justifiable,  or 
that  there  were  extenuating  circumstances 
which  would.  In  law,  reduce  the  killing  from 
murder  to  a  lesser  offense.  While  the  ac- 
cused had  the  right  to  r&ly  upon  any  evl- 
deifce  of  Justification,  or  of  extenuating  cir- 
cumstances, which  might  appear  from  the 
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eTldence  Introdaced  by  tlie  state,  yet,  wbere 
no  juBtiflcatlon  or  eztennatlng  drcmiiBtanees 
appeared  from  the  evidence  submitted  by  the 
state,  the  accused  was  not  hurt  by  this 
charge  of  the  court 

2.  The  court  did  not  err  in  instructing  the 
Jury  to  take  the  law  as  given  them  in  charge 
by  the  court,  and  not  from  couns^ 

8.  Neither  did  the  court  err  in  stating  the 
contentions  of  the  state. 

4.  The  court  properly  refused  to  charge  on 
the  subject  of  involuntary  manslaughter, 
as,  under  the  evidence,  tliat  offense  was  not 
Involved  in  the  case. 

6.  The  evidence  fully  warranted,  if,  in- 
deed, it  did  not  demand,  a  verdict  of  mur- 
der, and  the  court  did  not  err  in  refusing  to 
grant  a  new  trial. 

Judgment  afi^med.  All  the  Justices  con- 
cur. 


022  Ga.  178) 

WILLIAMS  V.  J.  P.  WILLIAMS  00.  et  aL 

(Supreme  Oourt  of  Georgia.     March  2,  1905.) 

4C0BTOAOK— VOIDABLB  SAUB— EXECUTION— LXVT 
— BIOHT8  OF  JUOOMBNT  CBEDrTOB— H9AIJB  B^ 
ADiaNISTSATBIX— DISTRIBUTION   OV  ESTATE. 

1.  The  right  to  disaffirm  a  voidable  sale  Is 
personal  to  the  mortgagor. 

2.  A  creditor  whose  judgment  Is  inferior  to 
the  mortgage  caxmot,  by  levy  of  a  common-law 
execution,  subject  property  held  by  the  mort- 
gagee under  a  title  voidable  because  purchased 
at  his  own  sale  under  a  power. 

B,  Neither  can  a  judgment  creditor  of  an  heir 
levy  upon  and  sell  land  formerly  belonging  to 
the  estate,  but  held  by  a  voidable  title,  because 
of  a  purchase  by  the  administratrix  at  her  own 
sale. 

4.  Where  the  interests  of  creditors  are  not  in- 
volved, heirs  may  agree  upon  a  division  of  the 
estate,  and,  to  that  end,  may  adopt  an  irregu- 
lar and  unconfirmed  report  of  appraisers  orig- 
inally appointed  to  distribute  the  estate  in  kind. 

5.  Where  a  consent  division  of  an  estate  has 
been  made,  each  heir,  without  deed  or  further 
conveyance,  acquires  a  perfect  equity  in  the 
property  set  apart  to  him,  and  loses  all  interest 
In  that  assigned  the  other  distributees. 

6.  The  mortgage  was  older  than  the  plain tiflfs 
judgment.  The  sale  under  the  power  conveyed 
to  the  purchaser  a  title  which  was  good  as 
against  the  plaintiff's  lien,  and  there  was  no 
error  in  ruling  that  the  property  was  not  sub- 
ject to  the  execution. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Appling  Coun- 
ty; P.  B.  Seabrook,  Judge. 

Action  l^  Joe  Williams  against  the  J.  P. 
Williams  Company  and  George  Moody. 
Judgment  for  plaintiff.  On  levy  of  execu- 
tion, the  J.  P.  Williams  Company  filed  a 
claim.  Judgment  for  claimant,  and  plaintiff 
brings  error.    Affirmed. 

On  April  5,  1899,  Joseph  Williams  obtained 
judgment  against  I.  I.  Moody  and  George 
Moody.  The  execution  was  levied  on  an  un- 
divided two-sevenths  interest  in  125  acres  of 
lot  No.  8,  and  a  like  Interest  in  lot  No.  2,  in 
the  Second  District  of  Appling  county.  The 
J.  P.  Williams  Company,  purchasers  under 
the  mortgage  from  L  I.  Moody  and  Robert 


Moody,  dated  January  20, 1897,  filed  a  dalm. 
The  plaintiff  assumed  the  burden,  and  proved 
that  the  defendants  in  fi.  fa.  were  two  of  sev- 
en heirs  of  I.  I.  Moody,  who  died  some  time 
about  1890,  in  possession  of  the  property  lev- 
led  on.  The  plaintiff's  contention  was  that 
there  never  had  been  any  lawful  sale,  dis- 
tribution, or  division  of  the  estate,  and  that 
the  title  to  the  interest  levied  on  was  still 
in  the  defendants  in  tL  fa.  The  dalmanl 
proved  that  letters  of  administration  were 
granted  to  J.  H.  Dean  and  Martha  B.  Moody; 
that  in  March,  X892,  there  was  an  order  to 
sell  lot  No.  8;  that  on  April  6,  1892,  the  ad 
minlstrators  conveyed  lot  No.  3  to  J.  W. 
Miles;  that  on  the  same  day  he  conveyed  lot 
No.  8  to  Martha  B.  Moody,  and  she  on  Janu- 
ary 12,  1897,  conveyed  125  acres  thereof  to 
1. 1.  Moody,  and  this  125  acres  was  included  in 
the  mortgage  of  January  20,  1897,  from 
Moody  and  brother,  I.  I.  Moody  and  Robert 
Moody,  to  J.  P.  Williams  Company.  In  or- 
der to  sustain  its  title  to  lot  No.  2,  the  claim- 
ant, over  the  plaintiff's  objection,  offered  evi- 
dence to  show  that  the  administrators  of  1. 1. 
Moody  had  applied  for  the  appointment  of 
appraisers  to  divide  the  estete;  that  a  divi- 
sion had  been  made,  and  the  report  bad  been 
returned  to  the  court  in  1896  and  1897,  but 
had  not  been  entered;  that  after  the  admin- 
istrators were  discharged,  and  after  the  lien 
of  the  plaintiff's  judgment  had  atteched 
against  I.  L  Moody  and  George  Moody,  the 
heirs  filed  a  petition  reciting  the  fact  of  the 
appraisement,  attaching  the  report  of  the  ap- 
praisers, and  asking  that  the  same  be  now 
made  the  judgment  of  the  court  nunc  pro 
tunc.  This  order  was  passed.  From  the  re- 
turn dated  January  25,  1896,  it  appeared  that 
the  estete  had  been  divided  among  the  heirs, 
and  that  the  west  half  of  lot  No.  2  was  as- 
signed to  Isaac  Moody,  and  the  east  half  to 
Robert  Moody,  these  last  two  being  mort- 
gagors, and  lot  No.  2  being  a  part  of  the 
mortgaged  property.  In  addition,  the  claim- 
ant proved  by  Mrs.  Moody,  the  administra- 
trix, that  she  remembered  the  division  of  this 
land  belonging  to  the  estate;  that  there  was 
never  any  objection  to  it;  that  all  the  heirs 
accepted  their  portion  under  the  division, 
have  always  acquiesced  under  the  division, 
have  disposed  of  their  portions  in  many  ways, 
and  have  received  their  portions  of  the  estete, 
and  acquiesced  therein.  Having  offered  this 
proof  of  title  to  125  acres  of  lot  8  tn  L  I. 
Moody,  and  title  in  I.  I.  Moody  and  Robert 
Moody  to  lot  2  under  the  division  aforesaid, 
the  claimant  next  introduced  the  mortgage 
to  J.  P.  Williams  Company.  This  mortgage 
contained  a  power  of  sale;  but  made  no  ref- 
erence to  any  right  on  the  part  of  the  mort- 
gagee to  purchase  at  such  sale.  The  evi- 
dence showed  that  the  property  had  been  ad- 
vertlsed  in  pursuance  of  the  power,  and  was 
purctiased  on  January  10,  1899,  for  $982,  by 
J.  H.  Thomas,  who  testified  that  he  acted 
for  the  Williams  Company  In  the  foreclosure, 
took  from  it  a  deed  in  his  own  name,  and  at 
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onc^  conveyed  to  it»  no  money  pasBing.  Tho 
abstract  of  the  mortgage  does  not  show  the 
amount  secored  by  It  At  the  condnalon  of 
the  evidence  the  court  directed  a  yerdict  for 
the  daimanti  and  the  plaintiff  In  fi.  f a.  ex- 
cepted. He  also  assigned  as  error  that  the 
court  allowed  the  proceedings  from  the  court 
of  ordinary  to  be  proved  other  than  by  prop- 
erly certified  copies,  and  admitted  parol  eyl- 
dence  of  the  appointment  of  appraisers  and 
their  returns,  and  allowed  the  order  nunc  pro 
tunc  to  be  offered;  the  latter  having  been  en- 
tered after  the  discharge  of  the  administra- 
tor, and  after  the  rendition  of  the  judgment 
creating  the  Hen  in  favor  of  the  plaintiff 
against  L  I.  and  Robert  Moody. 

Kay,  Bennet  A  Gonyers  and  W.  W.  Ben- 
nett, for  plaintiff  in  error.  Thomas  A  Park- 
er, for  defendants  in  error. 

TiAMAR,  J.  (after  stating  the  foregoing 
fiacts).  A  Judgment  creditor  may  not  only 
sell  the  defendant's  tangible  property,  but  by 
garnishment  he  may  acquire  a  control  over 
his  choses  in  action,  and  thereby,  in  effect, 
bring  suit  against  his  debtor's  debtor.  In- 
deed, so  extensive  are  the  creditor's  rights 
that  it  may  be  said  that  the  judgment  credit- 
or stands  in  the  judgment  debtor's  shoes. 
But  this  rule  is  not  without  exception,  for 
there  are  cases  in  which  a  creditor  may  ear 
tocee  claims  where  the  debtor  could  not 
And  conversely  the  debtor  may  proceed  where 
the  creditor  could  not  Secret  liens  and 
•fraudulent  deeds  may  bind  the  one  and  be  in- 
effective against  the  other.  On  the  other 
hand,  the  debtor  may  sue  for  torts,  but  the 
creditor  cannot  make  such  a  cause  of  action 
available,  even  by  a  process  of  garnishment 
In  some  cases  it  would  be  greatiy  to  the  ad- 
vantage of  the  creditor  if  the  debtor  would 
plead  the  statute  of  limitations  or  the  statute 
of  frauds,  or  make  particular  defenses  or  as> 
sert  certain  rights.  Yet  in  these  cases  the 
creditor  can  neither  compel  the  debtor  to  act, 
nor  act  for  him.  The  creditor  is  not  the 
guardian  of  the  debtor,  and  cannot  interpose 
defenses  for  him,  nor  avail  himself  at  law  of 
privileges  which  are  personal  to  the  debt- 
or. Zellner  v.  Mobley,  84  6a.  749,  11  S.  B. 
4102,  20  Am.  St  Bep.  390;  Wilson  v.  McMU- 
Ian,  62  Ga.  19,  35  Am.  Rep.  115;  Daniel  v. 
Frost,  62  Ga.  706  (2);  Rawlins  v.  Rawlins, 
75  Ga.  636.  In  this  class  stands  the  case  of 
disaffirming  voidable  sales.  If  the  sale  had 
been  absolutely  void,  of  course,  no  tltie  would 
have  passed;  the  lien  of  the  mortgage  would 
have  continued,  and  the  land  would  have 
been  subject  to  the  execution.  Compare 
Hood  V.  Perry,  76  Ga.  310,  with  Zellner  v. 
Mobley,  84  Ga.  749,  11  S.  B.  402,  20  Am.  St 
Rep.  890;  Ck>mer  v.  Allen,  72  Ga.  11  (2); 
Thompson  v.  Feagin,  60  Ga.  82  (2);  Booker 
V.  Worrlll,  55  Ga.  332;  Humphrey  v.  Cope- 
land,  54  Ga.  543  (1);  Chappel  v.  Boyd,  61  Ga. 
667.  But  here  the  sale  was  only  voidable. 
The  mortgagee  was  an  agent  authorized  to 
sell  even  if  not  authorized  to  buy.    Whltiey 


V.  James,  121  Ga.  521,  40  8.  B.  600;  Mutoal 
Go.  V.  Haas,  100  Ga.  Ill,  27  S.  B.  080,  62  Am, 
St  Rep.  817.  The  mortgagor  could  ratify  an 
irregularity  in  the  execution  of  the  power,  or 
he  could  within  a  reasonable  time  disaffirm. 
But  at  the  sale  titie,  even  if  defeasible,  pass- 
ed; and  as  long  as  he  remained  silent  he  was 
bound,  and,  he  being  bound,  so  were  his 
privies  in  estate.  The  mortgagor  has  an  in- 
terest in  not  being  held  liable  for  the  de- 
ficiency in  the  mortgage  debt,  or  in  lessening 
the  amount  of  the  deficiency.  It  may  have 
been  greatiy  to  his  interest  to  let  the  void- 
able sale  stand.  The  property  may  have 
brought  the  full  amount  of  the  de))t  or  it 
may  have  sold  for  more  than  it  would  bring 
on  a  resale.  By  the  levy  of  an  execution  is- 
sued on  a  judgment  junior  to  the  mortgage 
the  creditor  acquires  no  right  to  undo  what 
has  been  done,  and  what  the  mortgagor  may 
have  good  reason  to  object  to  have  undone. 
Of.  Martinez  v.  Lindsey,  91  Ala.  334,  8 
South.  787;  Palmer  v.  Young,  96  Ga.  246,  22 
S.  B.  928,  51  Am.  St  Rep.  186. 

2.  If  the  Judgment  creditor  cannot  under 
an  ordinary  levy  of  a  common-law  execution, 
object  to  a  voidable  sale  devesting  the  titie 
of  the  mortgagor,  neither  can  he,  as  creditor 
of  the  heir,  take  advantage  of  irregularities 
in  the  sale  of  the  property  belonging  to  the 
estate,  or  of  the  fact  that  the  administratrix 
bought  at  her  own  sale,  and  therefore  ac- 
quired only  a  voidable  title. 

3-5.  Neither  can  a  judgment  creditor  up- 
root or  set  aside  partition  of  the  estate. 
Where  the  Interests  of  creditors  are  not  in- 
volved, the  heirs  may  agree  upon  a  division, 
or  they  may  adopt  and  make  valid  a  distribu- 
tion under  what  would  have  been  void 
as  a  judicial  proceeding.  The  partition,  fol- 
lowed by  acts  adopting  the  same,  clothed 
each  heir  with  a  perfect  equity  to  the  part 
assigned  to  him,  and  at  the  same  time  de* 
vested  his  titie  in  what  had  been  assigned  to 
the  others.  Under  this  distribution,  George 
Moody  has  no  interest  In  the  property  levied 
on.  That  originally  purchased  by  the  admin- 
istratrix, as  well  as  that  assigned  to  Isaac, 
was  included  In  the  mortgage,  which  was  old- 
er than  the  plalntifTs  judgment  The  court 
properly  directed  a  verdict  finding  the  prop- 
erty not  subject  Adams  v.  Splvey,  94  Ga. 
676,  20  S.  B.  422;  Amis  v.  Cameron,  55  Ga. 
449. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(122  Ga.  169) 
GREEN  V.   STATE. 
(Supreme  Court  of  Greorgla.     March  2,  1905.) 

CBIlCINiLL  TBIAIi—niSPUTE  AS  TO  EVIDENCE- 
OFFICIAL  stenoobapheb's  notes— appeal- 
new  TBIAli— GBOUNDS— INSTBUCTIONS. 

1.  In  the  trial  of  a  criminal  case,  If  the  jary, 
after  having  been  charged  by  the  court  and 
retired  to  toeir  room,  disagree  as  te  the  testi- 
money  of  certain  witnesses,  it  la  not  error  for 
the  conrt,  at  the  request  of  the  Jnry,  and  in 
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the  presence  of  the  accosed  and  his  counsel,  to 
require  the  official  stenographer  to  read  the  tes- 
timony of  the  witnesses  which  is  in  dispute,  and 
which  was  talcen  down  by  him  while  the  wit- 
nesses were  on  the  stand. 

[Ed.  Note. — ^For  cases  in  noint,  see  toL  14, 
Cent.  Dig.  Criminal  Law,  f  2004.} 

2.  A  ground  of  a  motion  for  new  trial  that 
is  not  approved  by  the  trial  judge  will  not  be 
considered  by  this  court. 

8.  An  assignment  of  error  that  "the  court  err- 
ed in  giving  in  charge  to  the  jury,  as  shown 
by  the  general  charge  of  the  court,  which  is  of 
file  and  made  a  part  of  the  record  in  this  case, 
to  which  reference  Is  prayed,  the  rules  of  law 
goyerning  the  rights  oi  parties  when  engaged  In 
mutual  combat,'  is  too  general,  vague,  and  in- 
definite to  be  considered.  The  charge  excepted 
to  should  have  been  set  out  in  the  motion,  and 
specific  error  assigned  thereon. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Stunter  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Dock  Green  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

WilliamB  &  Harper,  for  plaintiff  in  error. 
John  C.  Hart,  Atty.  Gen.,  F.  A.  Hooper,  Sol. 
Gen.,  and  J.  B.  Hudson,  for  the  State. 

SIMMONS,  C.  J.  Dock  Green  was  tried 
and  convicted  of  the  offense  of  murder,  with 
a  recommendation  that  he  be  imprisoned  for 
life.  He  made  a  motion  for  new  trial,  which 
was  overruled,  and  he  excepted.  The  first 
ground  of  the  amended  motion  complains,  in 
substance,  that  the  Jury  informed  the  Judge, 
after  tbey  had  been  charged  and  retired  to 
their  room,  that  they  differed  as  to  the  tes- 
timony of  two  witnesses,  aud  requested  that 
the  stenographer  be  allowed  to  read  the  tes- 
timony of  these  witnesses  over  to  the  Jury. 
The  Judge  granted  the  request,  and  in  the 
presence  of  the  accused  and  his  counsel  the 
stenographer  read  his  notes  of  the  testimony 
of  the  two  witnesses. 

1.  We  do  not  think  the  Judge  below  com- 
mitted error  in  complying  with  this  request 
of  the  Jury.  The  stenographer  Is  a  sworn 
officer  of  the  court  He  is  sworn  faithfully 
to  perform  the  duties  of  his  office,  which  in- 
clude the  taking  down  of  the  testimony  of 
the  witnesses  correctly.  Having  been  ap- 
pointed by  the  court  the  presumption  is  that 
he  is  an  efficient  officer,  and  is  capable  of 
performing  his  duty.  This  being  so,  why  not 
allow  the  Jury  to  hear  the  testimony  as  tak- 
en  down  by  him,  and  to  reconcile  their  dif- 
ferences as  to  what  the  witnesses  have  sworn 
by  this  method?  It  seems  to  us  a  Just  and 
proper  practice  In  the  transaction  of  the  busi- 
ness of  the  court  and  a  much  better  one  than 
to  stop  the  proceedings,  sond  out  for  the  wit- 
nesses, and  re-examine  them  as  to  what  they 
have  already  sworn  on  the  trial.  In  the  mo- 
tion there  is  no  complaint  that  the  stenogra- 
pher was  incompetent  or  that  the  testimony 
he  read  was  not  that  delivered  by  the  wit- 
nesses. It  was  the  common  practice,  before 
the  appointment  of  stenographers  was  allow- 
ed by  the  act  of  1876,  to  read  the  testimony 
taken  down  by  the  Judge,  or  some  one  ap- 


pointed by  him,  when  counsel  or  Jury  dis- 
agreed as  to  the  evidence.  In  the  case  of 
Green  t.  State,  43  Ga.  873,  the  court,  on  this 
point,  said:  "We  are  not  prepared  to  say 
that  the  Judge  may  not,  at  the  request  of 
the  Jury,  In  the  presence  of  the  prisoner,  read 
over  to  them  a  portion  of  the  testimony  tak- 
en down  under  his  order.**  And  In  the  ease 
of  Yann  t.  The  State,  83  Ga.  44,  9  S.  B.  946, 
it  was  held  that  It  was  not  error,  when  the 
court  and  counsel  differ  as  to  what  a  witness 
testified,  to  require  the  stenographer  to  read 
to  the  Jury  the  exact  words  of  the  witness. 
Attention  is  called  also  to  the  following  cas- 
es: Morman  v.  The  State.  110  Ga.  311,  35 
S.  E.  152;  Palmer  v.  The  State,  114  Ga.  517, 
40  S.  E.  717;  and  Strickland  v.  State,  n.") 
Ga.  227,  41  S.  E.  713. 

2.  The  second  ground  of  the  motion  for 
new  trial  was  not  approved  by  the  trial 
Judge,  and  therefore  cannot  be  considered  by 
this  court 

8.  The  third  ground,  as  sliown  by  the  head- 
note,  is  too  general,  vague,  and  indefinite 
to  be  considered.  What  the  rulings  on  the 
subject  of  mutual  combat  were  is  not  stated 
in  the  motion,  and  the  assignment  would  re- 
quire this  court  to  read  the  whole  charge  of 
the  court  below,  and  determine  from  that 
what  particular  charges  were  excepted  to. 
This,  we  have  often  decided,  cannot  be  re- 
quired of  this  court 

Judgment  affirmed.  All  ttte  Justices  coo- 
cur. 


(128  Oa.  149) 
PITZPATRIOK  r.  STATE. 
(Supreme  Oqurt  of  Georgia.     March  2,  1906.) 

CBIMINAL  LAW— APPKAIr-RBVISW. 

No  error  of  law  is  complained  of.  The 
evidence  fully  authorized  the  verdict  and  there 
was  no  error  committed  by  the  court  below  in 
refusing  a  new  trial. 

(Syllabus  by  the  Ck>urt) 

Brror  from  Superior  Oourt,  Madison  Coun- 
ty; H.  M.  Holden,  Judge. 

Dudley  Fitzpatrlck  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

J.  F.  L.  Bond  and  Geo.  0.  Thomas,  for 
plaintiff  in  error.  John  C.  ELart,  Atty.  Gen., 
and  D.  W.  Meadow,  Sol.  Gen.,  for  the  State. 

SIMMONS,  G.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(122  Oa.  164) 
BASHINSKI  V.  STATE. 
(Supreme  Court  of  Georgia.     March  2,  1905.) 

OAMING— BSNTINO    BOOM  —  INTEinV— EVIOBNCE. 

1.  Where  guilty  knowledge  is  the  gist  of  the 
offense,  anything  going  to  show  the  existence  of 
such  knowledge  is  admissible,  regardless  of  th« 
date  when  the  same  was  acquired. 

2.  In  a  prosecucion  for  renting  a  room  to  be 
used  for  gaming  purposes  it  waa  competent  to 
prove  that  more  than  two  years  before  the  find- 
ing  of    the    indictment    the    tenant    was    well 
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kno^n  as  a  gambler,  and  that  the  apartment 
had  a  repatatloi^  as  a  gaming  house. 

[Ed.  Note. — For  cases  In  point,  sea  rot  24, 
Gent  Dig.  Qaming,  f  290.] 

3.  Considering  the  occnpation  of  the  tenant, 
the  long-established  reputation  of  the  room,  the 
means  of  access  thereto  through  the  defendant's 
bar,  and  the  other  circumstances  proved  on  the 
trial,  the  yerdict  was  demanded.  None  of  the 
assignments  of  error  were  as  to  matters  which 
▼itiated  the  trial,  or  could  have  changed  the 
reaalL 

(Syllabos  by  the  Ck>urt) 

Error  from  City  Court  of  Macon;  Bobt 
Hedges,  Judge. 

Ike  Bashinski  was  convicted  of  renting  a 
room  for  the  purposes  of  gambling,  and 
brings  error.    Affirmed. 

The  indictment  charged  Isaac  Bashinski  in 
one  coimt  with  keeping  a  gaming  boose,  and 
in  another  with  renting,  on  November  1, 
1904,  ft  room  to  be  used  for  gaming  pur- 
poses. The  evidence  showed  that  he  had 
long  controlled  a  building  in  which  was  a 
restaurant  and  bar,  connected  with  which 
were  two  rooms,  reached  by  going  through 
the  bar  and  thence  up  a  flight  of  stairs. 
They  were  once  rented  for  $25  a  month; 
afterwards  at  $40.  But  when  defendant 
rented  the  rooms  it  was  stated  that  they 
should  be  used  for  bedrooms.  The  occu- 
pants, however,  used  the  rooms  for  years  for 
gaming  purposes.  '  The  defendant  did  not 
frequent  the  place,  but  had  been  seen  in  the 
room  occasionally  more  than  two  years  be- 
fore the  finding  of  the  indictment.  In  the 
room  were  poker  tables,  faro  tables,  and  oth- 
er gambling  paraphernalia.  There  was  a 
change  of  tenants;  whether  before  or  after 
NoTember  1,  1902,  is  left  in  doubt,  but  in 
July  or  August,  1904,  the  room  was  again 
rented  to  one  who  testified  that  he  "had  no 
other  occupation  than  that  of  gambling;  that 
he  had  pleaded  guilty  to  gambling  in.  this 
community  ever  since  1872,  sometimes  once 
a  year,  and  sometimes  twice  a  year.  There 
has  been  one  or  two  years  that  he  escaped." 
Wliisky  and  food  were  ordered  from  the  bar 
and  restaurant,  and  sent  up  to  the  room  by 
waiters  In  the  employment  of  the  defendant 
There  was  no  proof  that  the  defendant  had 
been  in  the  room  within  two  years  before 
the  finding  of  the  Indictment  There  was 
proof  of  a  charter  to  a  club,  but  evidence 
that  it  had  not  been  organized.  The  witness 
testified:  "I  don't  know  who  runs  the  room. 
It  was  run  kinder  as  a  club— another  party 
and  myself.  Nanny  Eilgal  was  the  other  par- 
ty. I  made  the  contract  with  Bashinski,  and 
told  Engal  he  could  have  the  house.  I  agreed 
to  pay  Mr.  Bashinski  $40  for  that  room." 
Witness  has  seen  defendant  in  the  room, 
but  not  "since  I  moved  in.  I  would  see  tiim 
most  of  the  time  downstairs,  when  I  would 
pass  and  repass.  When  I  rented  I  told  him 
that  I  was  going  to  sleep  in  it  I  didn't  rent 
it  particularly  for  a  bedroom.**  In  his  state- 
ment the  defendant  claimed  that  he  rented 
the  room  for  a  bedroom;    that  he  had  not 


been  in  there  witliin  two  years;  Oiat  many 
people  go  through  his  house  to  the  private 
room,  and  he  doesn't  know  what  they  are 
doing.  "I  only  rented  it  for  a  bedroom,  but 
if  I  wanted  to  rent  it  for  a  clubroom  I  would 
have  the  right  to  do  so/*  He  was  found 
guilty  on  the  second  count  He  moved  for 
a  new  trial  on  several  grounds,  assigning 
error  upon  charges  of  the  court  and  upon 
the  admission  of  evidence  as  to  the  reputa- 
tion of  the  room  and  tenants  more  than  two 
years  before  the  indictment  The  motion 
was  overruled,  and  he  excepted. 

John  R.  Cooper,  for  plaintiff  in  error. 
Wm.  Brinson,  Sol.  Qen.,  and  Roland  Ellis, 
for  the  State. 

LAMAR,  J.  (after  stating  the  facts).  One 
charged  with  a  crime  cannot  be  convicted 
on  suspicion,  or  by  general  reputation,  or  by 
proof  that  he  is  in  the  habit  of  committing 
offenses  similar  to  that  for  which  he  is  be- 
ing tried.  Hence  evidence  of  distinct  trans- 
actions within  or  without  the  statute  of  Ihn- 
itations  is  inadmissible.  Civ.  Code  1895,  f 
5159;  Brwin  y.  State,  121  Ga.  580,  49  B.  B. 
689.  But  where  guilty  knowledge  is  the  gist 
of  the  offense,  anything  going  to  show  the 
existence  of  such  knowledge  is  admissible. 
If  the  mental  state  was  operative  within  the 
statute  of  limitations  when  the  defendant 
did  the  prohibited  act,  it  makes  no  difference 
wliat  was  the  date  or  the  source  of  his 
knowledge.  If  he  had  long  known  that  the 
seclusion  and  the  means  of  access  adapted 
the  apartment  for  gaming  purposes,  or  that 
it  had  acquired  a  reputation  as  a  gaming 
room,  or  if  the  tenant  had  long  been  known 
as  a  gambler,  these  facts  could  be  considered 
by  the  Jury  as  well  as  if  the  defendant  had 
acquired  such  knowledge  on  the  date  the 
contract  of  rental  was  made.  They  were  for 
consideration,  not  for  the  purpose  of  convict- 
ing him  of  an  offense  barred  by  the  statute 
of  limitations,  nor  of  showing  that  because 
he  once  rented  for  an  illegal  purpose  he 
would  do  so  again,  but  to  illustrate  the  ques- 
tion as  to  whether  when  he  rented  within 
the  two  years  he  knew,  by  reason  of  what 
had  gone  before,  that  the  room  was  to  be 
used  as  a  place  for  playing  and  betting.  In 
the  nature  of  things,  the  state  cannot  prove 
that  such  knowledge  is  positive  or  absolute. 
If  the  circumstances  were  sufficient  to  satis- 
fy a  man  of  ordinary  intelligence  and  cau- 
tion, or  to  give  him  good  reason  to  expect 
that  the  room  would  be  put  to  the  illegal 
use,  the  requirement  of  the  statute  would  be 
met  Pen.  Code  1895,  S  398.  Where  the 
known  occupation  of  the  tenant  and  the  es* 
tablished  reputation  of  the  room  coincided, 
as  here,  the  jury  would  have  stultified  them- 
selves had  they  found  any  other  verdict  than 
that  rendered.  Rivers  v.  State,  118  Ga.  42, 
44  S.  E.  859.  None  of  the  assignments  of 
error  complained  of  matters  which  would 
have  vitiated  the  trial.  If  there  was  any 
Inaccuracy  or  incompleteness  In  the  charge 
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as  to  who  was  the  Judge  of  the  law»  the 
same  was  hannless.  The  verdict  was  de- 
manded. 

The  Judgment  refusing  a  new  trial  la  af* 
firmed.   AU  the  Justices  concur* 


(122  Ga.  m) 

GOLBMAN  V.  STATE. 
(Supreme  Coort  of  Georgia.     March  2,  1905.) 

LABCSNT— KNTBT   OF   BUILDINa— nVTEIVT   TO 
eTEAIr-KYIDENGE. 

The  accused  was  discoTered  lyin^  under  a 
counter  in  a  store,  at  night,  a  short  time  before 
the  usual  hoar  for  closing  the  store.  He  was 
asleep,  or  pretended  to  be  asleep;  appeared  to 
be  in  a  stupor  when  pulled  from  under  the 
counter,  and  would  not  say  anything;  did  not 
answer  questions  put  to  him  or  speak.  His 
presence  was  discovered  because  of  a  ''scram- 
bling" noise,  such  as  might  have  been  made  by 
him  in  moving  his  foot  A  polic^nan  who  was 
sent  for  arrested  the  accused.  No  goods  were 
found  on  his  person,  nor  had  anything  been 
taken  from  the  store.  He  still  appeared  to  be 
in  a  stupor ;  was  able  to  walk  to  the  calaboose, 
but  the  ofScer  could  *'get  nothing  out  of  him'* 
on  the  wav  there.  Earlier,  on  the  same  night, 
the  arresting  officer  saw  the  accused  drinking 
in  a  saloon,  advised  him  not  to  drink  any  more, 
else  he  would  get  into  trouble,  and  told  him 
to  stop  drinking  and  go  home.  After  being  so 
warned,  the  accused  bought  a  pint  of  liquor 
and  left,  and  was  not  again  seen  by  the  officer 
until  the  arrest  was  made,  between  9  and  half 
past  9  o'clock.  Held,  that  these  facts  were  not 
sufficient  to  authorise  a  conviction  of  the  ac- 
cused under  Pen.  Oode  1895,  %  180,  which  de- 
clares that  "any  person  entering  a  dwelling- 
house,  store,  shop,  or  warehouse,  or  any  other 
house  or  building,  with  intent  to  steal,  but  who 
is  detected  and  prevented  from  so  doing,  shall 
be  guilty  of  a  misdemeanor." 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  La  Grange;  F* 
M.  Longley,  Judge. 

Stonewall  CJoleman  was  convicted  of  enter- 
ing a  building  with  intent  to  steal,  and  brings 
error.    Reversed. 

R.  A.  S.  Freeman  and  E.  T.  Moon,  for 
plaintiff  in  error.  Henry  Reeves,  SoL,  for  the 
State. 

EVANS,  J.  Judgment  reversed.  AU  the 
Justices  concur. 


022  Qa.  174) 

ALEXANDER  et  aL  v.  STATE. 
(Supreme  Court  of  Georgia.     March  2,  1905.) 

VOBNIGATION— INDICTMENT— eUFFIOIXNGY. 

An  indictment  which  charges  the  accused 
with  having,  on  a  day  named,  In  a  designated 
county  of  uiis  state,  committed  a  misdemeanor, 
in  that  he,  being  at  the  time  a  single  man,  did 
unlawfully  have  sexual  intercourse  with  and 
caiTially  knew  a  named  married  woman,  whose 
husband  was  other  than  the  accused,  is  not  open 
to  demurrer  on  the  sround  that  it  **does  not 
specify  any  recognised  crime,  as  he  is  only  ac- 
cused of  sexual  intercourse,  and  does  not  state 
thajt  he  is  guilty  of  fornication  and  adulterv." 
To  so  denominate  the  offense  was  not  essential, 
since  it  "has  been  often  ruled  in  this  court  that 
an  offense  is  characterised,  not  by  its  specific 
designation  in  the  indictment,  but  by  the  crirn* 


inal  acts  therein  alleged  to  have  been  cmnmit- 
ted."  Disbaroon  v.  State,  22  &  B.  700,  95  Ga. 
856,  and  cases  cited. 

(Syllabus  by  the  Court) 

Error  from  Cily  Court  of  Yaldosta;  W.  H. 
GrifBn,  Judge. 

Ed  Alexander  and  Bettie  Wilson  were  In- 
dicted for  a  misdemeanor,  and  from  the  con- 
viction, Alexander  brings  ^ror.    Affirmed. 

T.  H.  Nolan,  f6r  plaintiff  in  error.  8.  M. 
Yamedoe,  Sol.,  for  the  State. 

EVANS,  J.  Judgment  in  each  case  affirm- 
ed.   AU  the  Justicee  concur. 


(U3  Ga.  136) 
CLAY  T.   STATE. 
(Supreme  Court  of  Georgia.     March  2,  1905.) 

BOBBEBT— INSTSUCTIONS— BVIDSNOB. 

1.  Cn  the  trial  of  one  accused  of  robbery  it 
is  not  error  for  the  Judge  to  read,  in  his  charge 
to  the  jury,  the  definition  of  robbery  as  given 
in  the  CJode  of  1895,  and  to  omit  the  amend- 
ment added  thereto  bv  the  act  of  1903,  such 
act  adding  the  words,  ^sudden  snatching,  taking 
or  carrying  away  any  money,  goods  or  chattels 
or  anything  of  value  from  the  owner  or  person 
in  possession  or  control  thereof,  without  the 
consent  of  the  owner  or  person  in  possession  or 
control  thereof ;  the  accused  not  oeins  indict- 
ed for  "snatching,''  etc.,  but  for  robbery  by 
force. 

2.  Where  the  state's  evidence  shows  tliat  one 
of  the  articles  taken  by  the  accused  from  the 
prosecutor  was  a  watdi,  and,  further,  that  the 
accused  and  a  certain  woman  were  very  in- 
timate, it  is  not  error  to  admit  evidence  show- 
ing the  watch  to  have  beem  in  possession  of 
the  woman  the  morning  after  the  robbery.  Such 
evidence  tends  to  corroborate  the  testimony  of 
the  prosecutor  that  the  watch  was  taken  from 
his  possession  the  night  before  by  the  accused. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Sherman  Clay  was  convicted  of  robbery, 
and  brings  error.    Affirmed. 

John  R.  Cooper,  for  plaintiff  in  error.  Wm. 
Brunson,  Sol.  Cten.,  for  the  State. 

SIl^UIONS,  C.  J.  1.  Sherman  Clay  was  in- 
dicted and  convicted  of  the  offense  of  rob- 
bery. He  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  excepted.  One 
of  the  grounds  of  his  motion  is  that  the  Judge 
below  erred  In  charging  section  151  of  the 
Penal  €k>de  of  1895,  which  is  as  follows: 
''Robbery  is  the  wrongful,  fraudulent  and 
violent  taking  of  money,  goods  or  chattels 
from  the  person  of  another  by  force  or  in- 
timidation, without  the  consent  of  the  own- 
er," and  omitting  the  amendment  thereto 
added  by  the  act  of  1903.  This  act  amends 
the  Ck>de  section  by  adding  thereto:  *'or  the 
sudden  snatching,  taking  or  carrying  away 
any  money,  goods,  chattels  or  anything  of 
value  from  the  owner  or  person  in  possession 
or  control,  without  the  consent  of  the  o^ioier 
or  person  in  possession  or  control  thereof," 
and  was  evidently  passed  by  the  Legislature 
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for  thjB  purpose  of  making  it  robberj  to 
cnatch  purses  from  persons  upon  the  streets, 
which  of  late  years  has  become  very  com- 
mon. The  accused  was  indicted  for  robbery 
by  force,  and  not  for  snatching  the  personsJ 
goods  of  another.  The  evidence  for  the  state 
shows  that  the  accused,  with  two  others,  in- 
yeigled  the  prosecutor  to  a  swamp,  and  with 
force  and  violence  took  his  money  and  watch 
from  him.  It  was  only  necessary,  therefore, 
under  the  evidence,  to  give  in  charge  the  def- 
inition of  robbery  by  force,  and  the  omission 
of  the  amendment  to  the  statute  was  not 
«Tor. 

2.  Complaint  is  made  in  the  motion  for 
new  trial  of  the  admission  of  certain  evidence 
against  the  accused.  This  evidence  is  that 
on  the  morning  after  the  night  of  the  rob- 
bery one  Matilda  Glover  was  found  in  pos- 
session of  the  watch  which  the  prosecutor 
testified  had  been  taken  from  his  possession 
the  night  before  by  the  accused  and  others. 
The  evidence  showed  that  Matilda  Glover  and 
the  accused  were  upon  very  intimate  terms. 
She  kept  a  restaurant,  and  he  was  In  and 
about  there  nearly  all  the  time  when  he  was 
In  the  city,  and  when  she  would  get  drunk 
and  have  to  be  taken  liome  the  accused  took 
<!faarge  of  the  restaurant  for  her,  and  would 
cloae  it  up  at  night  Under  these  facts  the 
admission  of  the  testimony  objected  to  was 
not  error.  According  to  the  state's  evidence, 
the  accused  took  the  watch  from  the  person 
•of  the  prosecutor  on  a  certain  night,  and  the 
next  morning  he  was  found  at  the  restaurant 
-of  the  Glover  woman,  and  she  was  seen  in 
possession  of  the  watch.  This  is  a  circum- 
stance which  the  Jury  might  properly  con- 
sider, it  tending  to  corroborate  the  testimony 
of  the  prosecutor  that  he  had  been  robbed 
by  Sherman  Clay.  See  Buckine  v.  State,  121 
Ga.  837,  49  8.  B.  257. 

The  other  grounds  in  the  motion  are  too 
trivial  to  be  considered. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(U2  Oa.  106) 

HILL  V.  STATE. 
(Supreme  Court  of  Georgia.     March  2,  1905.) 

OSIMINAL  LAW— NSW  TBIAIr-INKLIOIBILITT  OF 
JUBOB— SEDUCTION. 

L  Ineligibility  of  a  juror  because  of  previous 
service  in  the  same  court  during  the  same  year 
renders  him  incompetent  propter  defectum,  and 
is  a  good  ground  of  challenge,  but  not  cause 
for  a  new  trial,  even  though  the  fact  of  his 
Ineligibility  was  not  known  till  after  verdict 
and  sentence. 

2.  That  a  sentence  is  excessive  is  not  a  proper 
ground  of  a  motion  for  a  new  trial. 

8.  The  conviction  of  the  accused  was  warrant- 
ed by  the  evidence. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Polk  County; 
A.  li.  Bartlett,  Judge. 

Tom  Hill  was  convicted  of  crime,  and 
firings  error.    Affirmed. 


W.  W.  Mundy,  f6r  plalntUF  in  error.    W. 
K.  Fielder,  Sol  Gen.,  for  the  State. 

BYANS,  J.  The  ruling  announced  i&  the 
first  headnote  is  in  accord  with  the  dedsion 
rendered  in  Jordan  v.  State,  119  Ga.  443  (6), 
445,  446,  46  S.  B.  679.  The  question  of  prac- 
tice dealt  with  in  the  second  headnote  has 
long  since  been  d^nltely  settled.  Hardlson 
V.  State,  95  Ga.  838,  22  S.  B.  681  (5);  Bel- 
linger V.  State,  116  Ga.  546,  42  S.  B.  747  (3), 
and  cases  cited.  The  conviction  of  the  ac- 
cused of  the  offense  of  seduction  was,  we 
think,  warranted  by  the  evidence,  from 
which  the  Jury  could  have  found  the  follow- 
ing state  of  facts:  The  accused  was  em- 
ployed to  work  on  the  farm  of  one  West, 
and  resided  at  his  house.  The  father  of  the 
prosecutrix  was  a  tenant  of  West's,  and  was 
living  with  his  daughter  on  the  same  place. 
The  accused,  while  informing  West  he  was 
a  married  man,  kept  this  knowledge  from  the 
prosecutrix  and  her  father,  pretended  to  her 
he  was  a  single  man,  paid  her  attentions  at 
her  father's  house,  and  became  engaged  to 
her,  after  winning  her  confidence  and  af- 
fection. He  left  the  service  of  West,  but, 
before  going  from  the  neighborhood,  made  an 
appointment  to  meet  her  on  a  certain  Sunday 
at  a  schoolhouse  where  Sunday  school  was 
to  be  held  in  the  afternoon;  met  her  there 
at  the  appointed  time,  agreeably  to  an  under- 
standing between  them  that  he  was  in  the 
meantime  to  secure  a  marriage  license,  and 
that  they  were  to  quietly  go  from  the  school- 
house  to  Cedartown,  and  there  be  united  in 
marriage;  procured  her  to  accompany  him 
upon  this  mission,  she  believing  when  they 
left  the  schoolhouse  together  that  he  had 
secured  the  license,  and  escorted  her  through 
the  woods  in  the  direction  of  Cedartown,  in- 
stead of  taking  the  public  highway.  After 
their  departure  she  Inquired  if  he  had  se- 
cured the  marriage  license.  He  replied  that 
he  had  not,  but  would  obtain  one  in  Cedar- 
town. When  they  had  proceeded  some  dis- 
tance, he  made  an  indecent  proposal  to  her. 
She  demurred,  but  he  said  "it  would  not 
make  any  difiCerence,"  as  they  were  going  to 
get  married  anyhow,  and  assured  her  that 
they  would  then  come  on  to  town,  get  the 
license,  and  be  married.  She  yielded.  She 
had  never  before  had  intercourse  with  any 
man,  and  consented  to  his  proposal  upon  the 
faith  of  his  renewed  promise  that  he  would 
immediately  marry  her  and  treat  her  well. 
He  afterwards  conducted  her  through  the 
town  of  Cedartown  to  the  house  of  a  lady, 
where  he  Introduced  her  as  his  wife,  and 
where  they  spent  the  night.  On  the  follow- 
ing day  he  took  her  to  his  sister's  home, 
where  she  for  the  first  time  was  informed 
that  he  was  a  married  man.  Three  weeks 
later  he  abandoned  her,  and  she  returned  to 
her  father's  house. 

Counsel  for  the  accused  insists  that  the 
evidence  shows  no  wore  than  a  meretricious 
contract  between  the  parties,  the  considera* 
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tlon  moYing  to  the  prosecutrix  being  a  bare 
promise  of  marriage,  unaccompanied  by  per- 
suasion or  other  artful  or  deceitful  means; 
and  in  support  of  this  contention  the  follow- 
ing cases  are  cited  and  relied  on:  O'Neill  t. 
State,  86  Oa.  383,  11  S.  B.  866  (6);  Jones  T. 
State,  80  Ga.  C16,  16  S.  B.  880;  Disharoon 
▼.  State,  d6  Ga.  862,  863,  22  S.  B.  688;  Wood 
V.  State,  48  Ga.  283,  16  Am.  Rep.  664.  None 
of  these  cases,  however,  upon  the  facts,  can 
be  regarded  as  controlling  the  case  now  be- 
fore us.  Xhey  go  no  further  than  to  recog- 
nize the  well-settled  proposition  that  a  wo- 
man who,  in  consideration  of  a  promise  of 
marriage,  sells  herself  to  a  man,  who  uses 
no  other  pervasion  or  has  employed  no  art- 
ful means  to  gain  her  confidence  and  affec- 
tion, is  in  no  legal  sense  seduc^  In  the 
present  case  the  previous  chastity  of  the 
prosecutrix,  mental  or  physical,  was  not  ques- 
tioned— a  fact  which  should  be  given  due 
weight  O'Neill  v.  State,  86  Ga.  408,  408,  11 
S.  S}.  860.  Not  only  was  she  engaged  to  the 
accused,  but  was,  as  she  thought,  actually 
on  her  way  to  the  marriage  altar  when  she 
was  importuned  by  him  to  anticipate  their 
marriage  vows;  and  she  yielded  to  his  lust- 
ful desires  only  upon  his  artful  avowal  of 
good  faith,  and  his  assurance  that  the  mar^ 
rlage  ceremony  would  take  place  when  they 
reached  the  town  to  which  they  were  going 
for  the  express  purpose  of  being  legally  unit- 
ed as  man  and  wife,  as  he  had  declared  and 
as  abe  believed.  He  did  not  simply  hold  out 
to  her  a  bribe,  but  followed  up  a  course  of 
deception  which  he  had  practiced  from  the 
moment  he  first  conceived  the  idea  of  win- 
ning her  affections  that  he  might  betray  her 
confidence.  "To  accomplish  sexual  Inter- 
course with  a  virtuous  woman  pending  a  vir- 
tuous engagement  to  marry  her  may  be  se- 
duction, though  consent  be  obtained  without 
other  persuasion  than  that  which  is  implied 
(considering  the  past  courtship  and  present 
relation  of  the  parties)  in  proposing  the  in- 
tercourse and  repeating  the  promise  of  mar^ 
rlage."  Wilson  v.  State,  68  Ga.  328.  "Re- 
peating the  engagement  vow  at  the  time  of 
the  sexual  intercourse  may  imply  persua- 
sion." McTyier  v.  State,  81  Ga.  265,  18  S. 
B.  140  (6).  The  accused  did  this  and  more. 
He  concealed  from  her  the  fact  that  he  was 
already  a  married  man,  and  was  not  in  a 
position  to  marry  her,  even  if  so  disposed, 
and  that  he  bad  deliberately  planned  their 
Journey — a  mere  pretense  on  his  part — in 
order  that  he  might  be  afforded  an  opportu- 
nity to  accomplish  her  ruin. 

The  indictment  In  this  case  did  not  charge 
the  accused  with  having  used  any  false  or 
fraudulent  means  other  than  persuasion  and 
promises  of  marriage.  But  as  was  held  in 
the  two  cases  last  cited,  a  renewed  avowal 
of  an  intention  to  fulfill  an  engagement  to 
marry,  if  made  at  the  time  intercourse  is 
proposed,  may  of  itself  alone,  viewed  in  the 
light  of  previous  relations  existing  between 
the  parties,  sufficiently  evidence  importunity 


amounting  to  i^ersuasion;  and  in  this  case 
the  offense  as  charged  in  the  indictment  was 
fully  sustained  by  the  evidence.  We  have 
discussed  the  deceptive  conduct  of  the  ac- 
cused prior  to  the  making  of  his  improper 
proposal  simply  for  the  purpose  of  showing 
that  the  facts  brought  to  light  at  the  trial 
negative  the  idea  that  the  intercourse  was, 
as  claimed,  in  pursuance  of  a  purely  mere- 
tricious contract,  into  which  the  victim  of 
the  accused  was  not  persuaded  to  enter  by 
any  consideration  save  the  hope  and  expec- 
tation that  the  accused  would  fulfill  the 
promise  of  marriage  then  made. 

Judgment  afiirmedL    All  the  Justices  con- 
cur. 


022  Oa.  171) 

CARPENTER  t.  STATE. 
(Supreme  Court  of  Georgia.     March  2,  1806.) 

CBIMINAL  LAW— SRROB  IN  INSTBUCTION8— NXW 

TRIAL. 

As  the  statement  of  the  accused,  made  ii 
the  trial,  demanded  the  verdict,  a  new  trial  wat 
properly  refused,  even  though  the  charge  of  the 
court  may  not  have  been  entirely  accurate. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Hart  County; 
H.  M.  Holden,  Judge. 

Nealy  Oaipenter  was  convicted  of  shoot- 
ing at  another,  and  brings  error.    Affirmed. 

A.  G.  &  Julian  McCurry,  for  plaintiff  in 
error.  D.  W.  Meadow,  SoL  Gen.,  for  the 
State. 

FISH,  P.  J.  Nealy  Carpenter  was  in- 
dicted for  assault  with  intent  to  murder, 
and  was  convicted  of  the  offense  of  shoot- 
ing at  another,  not  in  her  defense^  etc.  She 
excepted  to  the  overruling  of  her  motion  for 
a  new  trial.  The  motion  for  a  new  trial 
contained  the  general  grounds,  and  several 
special  grounds  complaining  that  the  court 
erred  in  its  charge  to  the  Jury  in  not  properly 
instructing  them  as  to  the  different  circum- 
stances under  which  sections  70,  71,  and  78 
of  the  Penal  Code  of  1885  were,  respectively, 
applicable.  Under  the  view  we  take  of  the 
case,  it  is  not  necessary  to  pass  upon  the 
special  grounds  of  the  motion.  The  evidence 
for  the  state  made  out  a  clear  case  of  as- 
sault with  intent  to  murder  against  the  ac-* 
cused,  and  her  statement  to  the  Jury,  if  it 
did  not  make  out  the  same  offense,  at  least 
made  out  an  equally  clear  case  against  her 
of  the  offense  of  shooting  at  another,  not 
in  her  own  defense,  etc.;  and,  as  we  have 
already  stated,  she  was  found  guilty  of  the 
latter  offense.  From  her  statement  it  ap- 
pears that  she  and  one  Mandy  Stinson,  the 
person  upon  whom  the  offense  charged  in 
the  indictment  was  alleged  to  have  been  com- 
ihitted,  had  an  altercation  and  a  fight;  that 
after  the  fight  had  terminated,  and  while 
Mandy  was  making  no  effort  to  do  the  ac« 
cused  any  bodily  injury,  the  accused  shot 
her  with  a  pistol.     The  statement  of  the 
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accnsed  was  practtcally  a  confession  of  her 
guilt  of  the  offense  for  which  she  was  found 
guilty,  and  therefore  the  court  did  not  err  In 
refusing  to  grant  a  new  trial,  even  If  the 
Instructions  to  the  Jury  were  not  entirely 
accurate.  In  this  connection,  see  Lanier  y. 
State,  106  Oa.  368,  82  S.  B.  335,  and  clt 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(122  Ga.  178) 

YICKERS  ▼.  GRAHAM. 

(Supreme  Court  of  Georgia.     March  2,  1905.) 

NSW  TBIAIi-HSBaOB  IN  PLKAOINOS— DII.IOUI0g. 

1.  The  original  petition  was  lost,  and  a  copy 
established.  The  copy  contained  an  error  in  tne 
nomberlng  of  the  paragraphs.  The  defendant 
who  answered  the  original  petition,  admitted 
and  denied  certain  paragraphs  therein  by  num- 
ber; and  it  was  claimed  that  the  erroneous 
numbering  of  the  established  copy  was  injurious 
to  the  defendant,  becau8%  the  jury,  in  comparing 
that  document  with  the  answer,  would  neces- 
sarily be  led  to  believe  that  the  defendant  ad- 
mitted certain  material  allegations  which  In 
reality  he  denied.  Presumably,  however,  the  es- 
tablished copy  was  accessible  to  the  defendant 
and  his  oounsel  long  before  the  trial,  and  it 
was  not  shown  why  the  mistake  therein  was 
not  discovered  and  rectified  before  the  case  was 
submitted  to  the  jury.  Heid,  that  the  defend- 
ant, not  having  shown  due  diligence  to  discover' 
a  mistake  which  he  should  have  known,  Is  not 
entitled  to  a  new  trial  on  this  ground. 

2.  The  verdict  for  the  plaintiff  was  amply 
supported  by  the  evidence,  and  it  was  not  error 
to  refuse  a  new  trial. 

(Syllabus  by  the  Court.) 

Elrror  from  Superior  Court,  Coffee  County; 
B.  D.  Evans,  Judge. 

Action  by  Lewis  Yickers  against  Belle 
Graham.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Liankford  ft  Dickenson,  for  plaintiff  in  et' 
ror.    BL  D.  Graham,  for  defendant  in  error. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  EVANS,  J.,  dis- 
qualified. 


022  Ga.  177) 

BASS  V.  CITY  OF  MILLEDGBVILLE. 
(Supreme  Court  of  Georgia.     March  2,  1905.) 

CKBTIOBARI—WHSN  LISS— JURISDICTION. 

The  writ  of  certiorari  cannot  be  used  to 
bring  in  question  the  le^al  existence  of  the  court 
to  which  the  writ  is  directed. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Baldwin  Coun- 
ty;   H.  G.  Lewis,  Judge. 

EL  £.  Bass  was  convicted  of  violating  an 
ordinance  of  the  city  of  Mllledgeville.  From 
a  Judgment  overruling  a  writ  of  certiorari, 
defendant  brings  error.    Affirmed. 

See  48  S.  E.  010. 

EUnes  ft  Vinson,  for  plaintiff  in  error.  Jos. 
B.  Pottle,  Sol.  Gen.*  and  Allen  ft  Pottle,  for 
defendant  in  error. 


COBB,  J.  Bass  was  oonvlcted  in  the  po- 
lice court  of  MiUedgeville  for  a  violation  of 
a  city  ordinance.  In  a  petition  for  certiorari 
he  made  numerous  assignments  of  error,  but 
on  the  hearing  abandoned  all  of  such  assign- 
ments except  one  which  brought  into  ques- 
tion the  legal  existence  of  the  police  court  of 
MUledgeville;  the  contention  being  that  the 
act  by  which  such  court  was  created  was 
unconstitutlonaL  If  the  police  court  had  no 
legal  existence,  the  writ  of  certiorari  could 
not  be  lawfully  issued,  directed  to  such  pre- 
tended court  It  is  settled  by  the  decisions 
of  this  court  that  the  writ  of  certiorari  will 
not  lie  to  review  a  void  Judgment  by  a  court 
legally  constituted,  or  any  pretended  Judg- 
ment by  an  Individual  or  body  of  Individuals 
assuming  to  exercise  Judicial  powers  with- 
out any  lawful  authority  so  to  do.  Murray 
T.  States  112  Ga.  7, 18,  37  S.  B.  Ill;  Levadas 
T.  Beach,  117  Ga.  178»  43  8.  B.  418.  See,  in 
this  connection,  Wright  t.  Davis,  120  Ga. 
670,  48  S.  B.  170  (3).  If  the  police  court  of 
Milledgeville  has  no  legal  existence,  one  who 
is  deprived  of  his  liberty  by  the  person  as- 
suming to  act  as  a  Judge  of  that  court  Is 
not  without  remedy.  He  is  entitled  to  a  dis- 
charge on  habeas  corpus.  Moore  t.  Wheeler, 
109  Ga.  62,  85  9.  B.  116.  The  Judgment  over- 
ruling the  certiorari  was  in  effect  a  dismissal 
of  the  petition,  and  there  could  have  been  no 
other  legal  disposition  of  the  case. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


HALL  T.   STATB. 


(122  Qa.  142) 


(Supreme  Court  of  Georgia.   March  2,  lOOS.) 

INTOXICATING  LIQUORS— 8AI*E  TO  MINORS— IK - 

8TRTJCTI0N8. 

Even  if  the  evidence  was  suflSdent  to  show, 
beyond  a  reasonable  doubt,  that  the  accused  sold 
intoxicating  liquor,  the  charge  that  the  courts 
will  take  judicial  cognizance  that  fermented 
wiDe  is  intoxicating  was,  under  the  facts  of  the 
case,  80  misleading  as  to  require  the  grant  of  a 
new  trial. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Elberton;  P.  P. 
ProfBtt,  Judge. 

T.  B.  Hall  was  convicted  of  furnishing  in- 
toxicating liquors  to  a  minor,  and  brings  er- 
ror.   Reversed. 

Jos.  N.  Worley,  for  plaintiflF  in  error.  T. 
J.  Brown,  Sol.,  and  I.  C.  Van  Duzer,  for  the 
State. 

COBB,  J.  The  accused  was  prosecuted  un- 
der the  provisions  of  Pen.  Code  1895,  S  444, 
which  prohibits  the  selling  or  furnishing  of 
"spirituous  or  intoxicating  or  malt  liquors" 
to  a  minor  without  the  written  consent  of 
his  parent  or  guardian.  The  sale  of  a  liquid 
to  the  minor  was  admitted.  The  state  con- 
tended that  it  was  wine  made  from  the  Juice 
of  grapes.  The  accused  contended  that  it 
was  cider  made  from  the  juice  of  the  scup- 
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pernong.  It  not  bebif  fplritnons  or  malt 
liquor,  there  was  no  ylolatlon  of  law  unless 
It  was  Intoxicating.  The  only  evidence  that 
the  liqnor  was  intoxicating  was  the  testi- 
mony of  a  witness  who  stated,  after  having 
when  on  the  stand  tasted  a  liquid  said  to 
be  of  the  character  sold  to  the  mincer,  that* 
in  his  opinion,  it  was  wine,  and  was  intox- 
icating. The  witness  based  his  opinion  en- 
tirely upon  having  tasted  the  liquid  while 
on  the  stand,  and  admitted  that  he  had 
never  tested  the  question,  as  to  its  intoxi- 
cating character,  in  any  other  way.  The 
Judge  charged  the  Jury  that  it  was  a  ques- 
tion for  them  to  determine  whether  the  ar- 
ticle sold  was  intoxicating,  and  also  charged 
that  the  courts  will  take  Judicial  notice  that 
wine  is  a  fermented  liquor  and  is  intoxicat- 
ing. This  was  equivalent  to  saying  to  the 
Jury  that  if  they  concurred  in  the  opinion 
of  the  witness  above  referred  to,  that  the 
liquid  sold  was  wine,  they  should  find  the 
accused  guilty.  We  think  that,  under  tlie 
facts  of  this  case,  this  charge  had  a  tenden- 
cy to  mislead  the  Jury.  The  controlling  is- 
sue was  whether  the  article  sold  was  intox- 
icating; that  is,  whether  it  was  a  ferment- 
ed wine  of  such  a  character  that  its  intox- 
icating property  was  known  to  all  persons 
of  ordinary  information.  According  to  the 
evidence  of  witnesses  who  were  acquainted 
with  its  mode  of  manufacture,  it  was  not  a 
fermented  wine,  and  opposed  to  this  was 
the  opinion  of  one  witness,  who  based  that 
opinion  merely  upon  tasting  some  of  the 
liquid  manufactured  by  the  accused,  and 
who  knew  nothing  of  the  manner  in  which 
it  was  manufactured;  and,  while  himself 
experienced  in  the  manufacture  of  ferment- 
ed grape  wine,  he  admitted  that  such  wine 
could  not  be  made  within  the  time  and  in 
the  manner  in  which  the  uncontradicted  ev- 
idence showed  that  the  article  sold  was  man- 
ufactured. Even  if  the  evidence  relied  on 
to  sustain  the  verdict  is  sufficient  to  show 
beyond  a  reasonable  doubt  that  the  liquid 
sold  was  intoxicating  in  its  nature,  it  is 
barely  so;  and  we  think  that  the  instruc- 
tion on  the  subject  of  the  court's  taking  Ju- 
dicial cognizance  that  fermented  wine  is  in- 
toxicating was  of  such  a  misleading  char- 
acter that  a  new  trial  should  have  been 
granted. 

Judgment  reversed.    All  the  Justices  con- 
our. 


(122  Oa.  158) 


SUTTON  V.  STATE. 


(Supreme  Court  of  Georgia.     March  2,  1905.) 

INDTOTMENT—DEMXTBREB— KIDNAPPING. 

1.  When  an  indictment  contained  two  counts, 
one  good,  the  other  bad,  a  general  demurrer  to 
the  whole  indictment  was  properly  overruled. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  27. 
Cent.  Dig.  Indictment  and  Information,  %  494.] 

2.  A  count  in  an  indictment  for  kidnappine, 
framed  under  the  Penal  Code  of  1895.  §  110, 
charging  that  the  accused  forcibly,  maliciously, 


and  fraudulently  took  and  enticed  awaj  a  child 
under  18  years  of  age,  against  its  will  and 
without  its  consent,  was  fatally  defective  when 
it  failed  to  allege  that  the  child  had  no  parent 
or  guardian. 

3.  When  there  were  two  counts  In  an  indict- 
ment, one  good,  the  other  fatally  defective,  and 
a  demurrer  to  the  bad  count  was  improperly 
overruled,  a  general  verdict  of  guilty  could  not 
be  sustained. 

(Syllabus  by  the  Oourt) 

Error  from  Superior  Ck>urt,  Decatur  Coun- 
ty; W.  N.  Spence,  Judge. 

O.  N.  Sutton  was  convicted  of  kidnapping, 
and  brings  oror.    Reversed. 

O.  N.  Sutton  was  indicted  in  the  superior 
court  of  Decatur  county  for  the  offense  ot 
kidnapping.  The  indictment  contained  two- 
counts,  the  first  based  on  the  Penal  Code  of 
1895,  S  109,  and  charging  that  the  accused, 
on  a  given  date,  in  Decatur  county,  without 
lawful  authority  or  warrant,  abducted  and 
stole  away  one  Alice  Philliaw,  alias  Alice 
Skelton,  from  said  c&mty,  and  sent  and  con- 
veyed her  beyond  the  limits  of  said  county 
into  Baker  county,  tlds  state*  against  her 
will.  The  second  count  was  based  on  the 
Penal  Code  of  1895,  S  110,  and  charged  that 
the  accused,  at  the  same  time  and  place,  did 
''forcibly,  maliciously,  and  fraudulently  lead* 
take,  and  carry  away,  and  entice  and  decoy 
away  one  Alice  Philliaw,  alias  Alice  Skelton, 
against  the  will  and  without  the  consent  of 
her  the  said  Alice  Philliaw,  alias  Alice  Skel- 
ton, who  was  then  and  there  a  child  under 
the  age  of  eighteen  years,"  etc  On  the  trial 
the  accused  demurred  generally  to  the  whole 
indictment,  and  demurred  to  the  second 
count  (1)  because  it  charged  no  offense,  and 
(2)  because  it  did  not  allege,  nor  did  it  ap- 
pear therefrom,  that  the  child  alleged  to  have 
been  kidnapped  did  not  have  a  parent  or 
guardian.  Both  demurrers  were  overruled, 
and  exceptions  pendente  lite  were  filed  to 
such  rulings.  The  case  proceeded  to  trial, 
and  there  was  a  general  verdict  finding  the 
accused  guilty.  He  moved  for  a  new  trial 
on  many  grounds,  which  was  refused.  He 
excepted,  assigning  error  upon  the  exceptions 
pendente  Ute,  and  upon  the  overruling  of  the- 
motion  for  a  new  trial. 

A.  G.  Powell,  W.  D.  Sheffield,  and  Wm.  I. 
Oeer,  for  plaintiff  in  error.  W.  E.  Wooten* 
Sol.  Gen.,  and  Arnold  &  Amc^d,  for  the  State. 

FISH,  P.  J.  (after  stating  the  facts).  1. 
The  first  count  in  the  indictment  was  good, 
and  the  court  properly  overruled  the  demur- 
rer aimed  at  the  whole  indictment  At  com- 
mon law,  kidnapping  is  *'the  forcible  abduc- 
tion and  carrying  away  of  a  man,  woman, 
or  child  from  their  own  country  and  sending 
them  to  another."  4  Black.  Com.  259.  The 
Penal  Code  of  1895,  §  109,  is  but  a  statutory 
modification  of  the  common-law  definition  of 
kidnapping.  That  section  declares:  "Every 
person  who  forcibly  abducts  or  steals  away 
any  person,  without  lawful  authority  or  war- 
rant, from  this  state  or  any  county  thereof^ 
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and  sends  or  conyeys  sncb  peraon  beyond  fbe 
limits  of  the  state  or  a  county  thereof  against 
his  will,  is  guilty  of  kidnapping/'  *'Any  per- 
son," of  course,  means  any  man,  woman,  or 
child  of  any  age.  It  has  been  held  that 
when  the  consent  of  the  person'  abducted  or 
taken  away  was  Induced  by  fraud  or  decep- 
ti<Mi,  or  when  a  child  of  such  tender  years 
that  the  law  presumes  It  Is  Incapable  of  con- 
senting is  abducted  or  taken  away,  such  ab- 
duction or  taking  away  will  be  considered 
as  forcible.  18  Am.  &  Bng.  Bnc.  L.  60,  61* 
and  dt 

2.  The  Penal  Code  of  1895,  S  110,  is  as  fol- 
lows: "Any  person  who  forcibly,  maliciously 
or  ftnudulently  leads,  takes  or  carries  away, 
or  decoys  or  entices  away,  any  child  under 
tbe  age  of  eighteen  years  from  its  parent 
or  guardian,  or  against  his  will,  or  without 
his  consent,  is  guilty  of  kidnapping."  It  has 
been  held  that  this  section  defines  two  of- 
fenses— one  where  the  child  kidnapped  has 
a  parent  or  guardian,  and  the  other  where  it 
has  neither.  In  the  latter  case,  it  must  be 
forcibly,  maliciously,  or  fraudulently  led,  tak- 
en, or  carried,  or  decoyed  or  enticed  away 
against  its  own  will  and  without  its  consent; 
in  the  former,  if  these  things  shall  be  done 
against  the  will  and  without  the  consent  of 
tbe  parent  or  guardian,  irrespectiye  of  that 
of  the  child,  this  alone  would  constitute  the 
offense.  Gravett  t.  State,  74  Ga.  101; 
Thweatt  y.  State,  74  Ga.  821.  So,  it  is  only 
where  the  child  has  no  parent  or  guardian 
that  it  is  kidnapping  to  forcibly,  maliciously, 
or  fraudulently  lead,  take,  or  carry  it  away, 
or  decoy  or  entice  it  away,  against  its  will 
or  without  its  consent  This  being  true,  a 
count  in  an  indictment  charging  that  the  ac- 
cused did  these  things  against  the  will  or 
consent  of  the  child  should  allege  that  it  had 
no  parent  or  guardian,  and  is  fatally  defect- 
lye  without  such  an  allegation.  According- 
ly, the  court  erred  in  not  sustaining  the  de- 
murrer to  the  second  count  of  the  indictment 

8.  The  general  rule  is  that  where  there 
are  seyeral  counts  In  an  indictment  a  gen- 
eral yerdict  of  guilty  is  yalid  if  there  be  one 
good  count  though  the  others  are  defectiye, 
the  presumption  being  that  the  yerdict  was 
rendered  on  the  good  count  and  not  on  the 
defectiye  ones.  This  general  rule  does  not 
apply,  howeyer,  when  there  are  two  counts 
in  an  indictment  one  good  and  the  other  fa-  ^ 
tally  defectiye^  and  where  a  demurrer  to  the 
defectiye  count  has  been  improperly  oyer- 
ruled.  In  such  a  case  a  general  yerdict  of 
guilty  cannot  be  sustained,  since  it  is  impos- 
sible to  know  on  which  count  it- was  render^ 
ed,  and,  if  rendered  on  both,  the  yerdict  of 
necessity  must  be  illegal.  22  Enc.  PI.  & 
Prac  843,  844;  McMurtry  y.  State,  38  Tex. 
Cr.  B.  521,  43  S.  W.  1010;  Aylrett  y.  State, 
76  Md.  610,  25  Atl.  676,  987;  People  y.  Tum- 
er^  113  Gal.  278,  46  Pac.  331.  As  the  accused, 
in  the  present  case,  was  forced  to  trial  on 
both  counts  tn  the  indictment  on  the  bad 
as  well  as  on  the  good,  the  trial  was  illegal, 


and  it  is  not  necessary  for  this  court  to  pass 
upon  the  yarious  rulings  made  during  the 
trial  of  which  complaints  were  made  in  the 
motion  for  a  new  trial. 

Let  the  Judgment  of  the  court  below  be 
reyersed.    All  the  Justices  concur. 


(122  Oa.  160) 
TUCKER  y.  CITY  OP  MOUI/TRIB. 
(Supreme  Court  of  Georgia.     March  2,  1906.) 

IllTOXICATINO  UQUOBS  —  UNLAWFUI.  SALK^ 
OBDINANCES  —  PBSyiOUS  CONVICTIOIf  —  OXB- 
TIOSABI— BOND— LIABUJTT    OF    SUBETIXS. 

1.  A  municipal  corporation  has  authority,  un- 
der the  general  welfare  clause  in  its  charter, 
to  pass  an  ordinance  prohibiting  the  keeping  of 
Intoxicating  liquors  for  the  purpose  of  umawful 
sale.  Cunningham  y.  Griffin,  83  S.  BL  604,  107 
Ga.  690  (2) :  Reese  v.  Newnan,  47  S.  B.  660, 
120  Ga.  19i 

_[Bd.  Note. — ^For  cases  in  pohit.  see  yoL  20^ 
Cent  Dig.  Intoxicating  Liquors,  H  8-ia] 

2.  A  conviction  under  such  an  ordinance  on 
one  day  is  no  bar  to  a  conviction  for  keeping 
the  same  liquors  for  that  purpose  on  a  subse- 
quent day. 

3.  One  living  in  a  '*dry  town/'  who  has  at 
his  home  "cased  whisky''  and  "37  pints  of  liquor 
In  his  trunk,"  and  receives  by  railroad  whisky 
by  the  case^  billed  ^Mineral  Water,"  some  of 
whose  visitors  act  "a  little  strange/^  others  de- 
part with  wrapped  packages,  and  still  others, 
immediately   upon   leaving,   retire  to   secluded 

Jilaces  and  drink  wUsky  from  a  flaiBk,  has  no 
ust  causto  of  complaint  when  the  judge  of  a 
police  court  reaches  the  conclusion  that  he  Is 
keeping  liquor  for  the  purpose  of  unlawful  sale, 
notwithstanding  his  statement  that  the  liquors 
were  kept  exclusively  for  his  own  use. 

4.  The  bond  required  by  the  act  of  1902  (Acts 
1902,  p.  105)  in  cases  where  application  Is  made 
for  a  writ  of  certiorari  to  a  police  court  Is 
merely  an  appearance  bond;  and,  upon  the 
Judgment  of  such  court  being  affirmed  on  cer- 
tiorari, it  is  not  lawful  to  enter  a  Judgment 
against  the  sureties  on  such  bond  for  the  amount 
ox  the  fine  imposed  In  the  police  court. 

6.  The  evidence  warranted  the  judgment  of 
conviction,  and  the  judge  of  the  superior  court 
did  not  err  in  overruling  the  certiorari.  But  it 
was  erroneous  to  enter  judgment  for  the  amount 
of  the  fine  imposed  in  the  mayor's  court  against 
the  sureties  on  the  certiorari  bond,  and  direc- 
tion is  given  that  that  portion  of  the  Judgment 
be  stricken. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Ck>urt,  (}olquitt  Coun- 
ty; R.  G.  "Mitchell,  Judge. 

B.  W.  Tucker  was  convicted  of  violating 
an  ordinance  of  the  city  of  Moultrie,  and 
brings  error.    Affirmed,  with  direction. 

J.  A.  Wilkes,  for  plaintiff  in  error.  J.  D. 
McKenzie  and  L.  L.^Moore,  for  defendant  in 
error. 

PBR  CURIAM.  Judgment  affirmed,  with 
direction.    All  the  Justices  concur. 


(122  Ga.  152) 

JUSTICE  y.  CITY  OF  ATLANTA. 
(Supreme  Court  of  Ckorgia.     March  2,  1905.) 

PKDDUEB'S   LICENSE  ~  INDIOKIIT  PEBSON— CITT 

LICENSE. 

The  grant  by  the  ordinary  of  Fulton  coun- 
ty, under  Pol.  Code   1885^  f  1049,  of  a  free 
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licen^  to  peddle,  to  an  indigent  and  crippled 
person,  does  not  relieye  sacb  person  from  the 
necessity  of  obtaining  a  city  license  from  the 
municipal  anthorities  of  the  city  of  Atlanta; 
that  city  having  by  its  charter  express  authority 
to  require  a  license  from  peddlers,  and  having 
exercised  its  power  by  imposing  such  a  license 
tax,  and  it  not  appearing  tnat  the  person  claim- 
ing exemption  from  license  was  a  Confederate 
veteran  or  a  veteran  of  any  other  war. 

(Syllabus  by  the  Court) 

Brror  trom  Superior  Court,  Fulton  Coun- 
ty; J.  H.  Lumpkin,  Judge. 

W.  J.  Justice  was  convicted  of  peddling  In 
the  city  of  Atlanta  without  a  license.  From 
an  order  of  the  superior  court  overruling  his 
certiorari,  he  brings  error.    Affirmed. 

F.  M.  Hughes  and  Morris  Macks,  for  plain- 
tiff in  error.  James  L.  Mayson  and  W.  P. 
Hill,  for  defendant  in  error. 

CANDLBR,  J.  Pol.  Code  1895,  f  1649,  pro- 
vides that  "ordinaries  are  autiiorized  to 
grant  licenses  to  peddle  to  indigent  and  in- 
firm persons,  upon  such  terms  as  they  in 
their  discretion  may  impose."  The  city  of 
Atlanta,  by  its  charter  (Code  of  Atlanta,  H 
04,  65,  70),  is  authorized  to  require  any  per- 
son engaged  in  any  trade,  business,  etc.,  with- 
in the  city,  to  register  their  names  and  busi- 
ness, and  pay  a  license  to  carry  on  such  trade 
or  business;  and  express  authority  is  given 
to  it  (section  70)  to  levy  and  collect  from  •It- 
inerant traders"  such  tax  as  may  seem  prop- 
er. The  city  has  exercised  its  power  by  im- 
posing a  license  tax  upon  peddlers.  Justice 
has  a  permit  granted  under  the  provisions  of 
Pol.  Code  1895,  §  1649,  from  the  ordinary  of 
Fulton  county,  to  peddle  without  a  license. 
He  does  not  claim  exemption  from  taxation 
under  Pol.  Code  1895,  S  1642,  relating  to  Con- 
federate veterans  and  veterans  of  other  wars 
therein  named.  He  was  arrested  by  an  offi- 
cer of  the  city  of  Atlanta,  and  fined  by  the 
recorder,  for  peddling  in  the  city  without  the 
payment  of  a  city  license.  He  carried  the 
case  by  certiorari  to  the  superior  court,  con- 
tending that  his  permit  from  the  ordinary 
relieved  him  of  the  necessity  of  paying  a  city 
license  to  peddle.  The  judge  of  the  superior 
court  overruled  his  certiorari,  and  he  brings 
the  case  here  for  review. 

We  have  no  difficulty  in  affirming  the  Judg- 
ment of  the  superior  court  The  section  of 
the  Political  Code  under  which  the  permit  of 
the  ordinary  in  the  present  case  was  given 
must  not  be  confused  with  section  1642, 
which  gives  to  disabled  Confederate  veter- 
ans, and  veterans  of  other  wars  therein  nam- 
ed, the  right  to  peddle  without  a  license. 
That  section,  as  originally  enacted,  did  not 
give  its  beneficiaries  the  right  to  peddle  in 
cities  without  the  payment  of  a  municipal 
tax;  but  by  the  act  approved  December  9, 
1897  (Acts  1897,  p.  24),  it  was  so  amended  as 
to  exempt  them  from  such  taxation.  Section 
1649  has  never  been  so  amended.  To  hold,  in 
a  case  like  the  present,  that  the  grant  of  a 
license,  free  or  otherwise,  from  the  ordinary. 


relieves  the  licensee  from  the  necessity  of 
paying  a  municipal  tax  to  a  city  located  in 
the  county,  would  be,  in  effect,  to  hold  that 
cities  may  not  tax  businesses,  trades,  or  pro- 
fessions which  have  been  thus  licensed  by  the 
state  or  county.  And  this  would  be  directly 
in  conflict  with  numerous  rulings  of  this 
court  See  Mayor  v.  Hines,  58  Ga.  616; 
Wright  V.  Atlanta,  54  Ga.  645;  Lanier  v. 
Macon,  59  Ga.  187.  It  was  not  error  to  over- 
rule the  certiorari. 

Judgment  afiarmed.  All  the  Justices  con- 
cur. 

(122  Qa.  154) 

SMITH  ▼.  STATE. 
(Supreme'  Court  of  Georgia.     March  2,  1905.) 

CBIiaNAI.   LA.W— laSOONOUCT  OF  JUBT. 

The  misconduct  of  the  members  of  the  Juir, 
and  of  the  officers  who  had  them  in  charge,  m 
this  case,  was  of  such  character  as  to  warrant 
a  new  trial. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court  Irwin  County; 
D.  M.  Roberts,  Judge. 

John  Smith  was  convicted  of  murder,  and 
brings  error.    Reversed. 

S.  A.  Roddenbery  and  Z.  Bass,  for  plaintiff 
in  error.  John  (X  Hart  Atty.  Gen.,  J.  F. 
De  Lacy,  Sol.  Gen.,  and  B.  D.  Graham,  Sol. 
Gen.,  for  the  State. 

SIMMONS,  C.  J.  Smith  was  Indicted  and 
convicted  of  the  offense  of  murder.  He  made 
a  motion  for  a  new  trial  on  many  grounds. 
We  do  not  deem  it  necessary  to  discuss  them 
all,  but  will  put  our  judgment  upon  the  one 
attacking  the  verdict  on  account  of  the  gross 
misconduct  on  the  part  of  the  officers  in 
charge  of  the  Jury,  and  of  the  Jurors  them- 
selves. It  appears  from  the  record  that  after 
the  Jury  bad  been  impaneled  the  court  ad- 
journed for  the  night  and  left  the  Jury  in 
the  courtroom,  where  they,  together  with 
persons  not  members  of  the  Jury,  engaged 
in  playing  the  violin  and  organ  and  in  dan- 
cing. It  also  appears  that  some  of  the  Jurors 
engaged  in  conversation  with  a  person  not 
a  member  of  the  Jury,  but  not  upon  the 
subject  of  the  case  which  they  were  to  try, 
and  that  before  the  conversation  had  long 
ensued,  the  bailiff  forbade  further  talking 
by  the  Jurors  with  outside  parties,  where- 
upon those  who  were  not  Jurors  withdrew 
from  within  the  bar  railing  where  the  Jurors 
were,  and  sat  down  in  another  part  of  the 
room.  It  does  not  appear  for  how  long  the 
Jury  thus  amused  themselves  and  the  crowd 
before  they  went  from  the  courthouse  to 
the  town  hotel,  where  they  spent  the  night 
occupying  two  rooms;  a  bailiff  also  sleeping 
in  each  room.  On  the  second  night  of  the 
trial  the  Jury  was  removed  to  a  boarding 
house,  where  they  occupied  four  different 
rooms;  one  Juror  sleeping  In  a  hallway  with 
the  bailiffs.  On  the  morning  following  this 
Juror  who  had  slept  with  the  bailiff  had  a 
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conTersatfon  with  him  coiicemlnf  the  case. 
This  cooTersatlon  la  not  denied  by  the  Juror, 
who  makes  affidavit  stating,  in  general  terms, 
that  he  was  not  influenced  by  anything  but 
the  evidence,  argument  of  counsel,  and 
char;ge  of  the  court  It  further  appears  that 
one  of  the  officers  took  one  of  the  Jurors 
from  the  house  where  they  spent  the  second 
night,  leaving  the  others  with  a  bailiff,  and 
instructing  him  .to  bring  them  "on" — ^where 
it  is  not  stated — ^when  they  were  dressed. 
After  the  evidence  was  dosed,  argument 
made,  and  charge  delivered  by  the  court, 
the  Jury  left  the  courtroom  in  company  with 
a  bailiff,  and  went  to  the  woods.  One  of 
the  witnesses  for  the  accused  had  testified 
that  he  had  seen  the  deceased  with  a  knife 
in  his  hand  at  a  distance  of  45  or  60  yards. 
Upon  reaching  the  woods,  one  of  the  Jurors 
stepped  off  60  yards,  held  the  knife  in  his 
band,  and  struck  at  a  tree  with  it,  from 
which  the  Jury  decided  that  the  knife  could 
not  have  been  identified  that  distance,  where- 
upon the  bailiff  remarked  that  the  witness 
did  not  "identify  the  knife  that  way."  The 
jury  returned  to  their  room,  and  returned  a 
verdict  of  guilty,  with  a  recommendation  for 
life  imprisonment  All  of  these  facts  were 
made  to  appear  by  the  affidavit  of  one  of  the 
bailiffs  in  charge  of  the  Jury,  and  the  af- 
fidavits of  others  not  on  the  Jury.  Ten 
Jurors  testified,  in  a  general  manner,  that 
they  were  not  influenced  by  anything  out- 
side of  the  evidence,  argument  of  counsel, 
and  charge  of  the  court;  that  no  one  had 
spoken  to  them  about  the  case;  and  that 
they  had  decided  it  upon  its  merits.  Two 
of  the  Jurors  are  unaccounted  for.  At  least, 
they  fail  to  make  affidavits  sustaining  the 
verdict 

The  law  is,  in  the  trial  of  felony  cases, 
that,  if  any  Irregularity  is  shown  in  the  con- 
duct of  the  Jury  or  the  officers  that  have 
them  in  charge,  the  burden  is  upon  the  state 
to  show  that  the  accused  is  not  injured  by 
such  misconduct  In  this  case,  as  before  re- 
marked, ten  of  the  Jurors  depose  that  their 
minds  were  not  Influenced  by  any  of  the  ir- 
regularities detailed  above;  but  we  think 
that,  for  the  state  to  fully  carry  the  burden, 
tt  must  prove  by  all  the  Jurors  such  facts 
as  will  tend  to  show  to  the  court  that  no 
Injury  has  been  suffered  by  the  accused. 
The  record  does  not  disclose  why  two  of  the 
JurorB  did  not  Join  with  the  others  in  mak- 
ing these  affidavits.  This,  unexplained, 
might  imply  that  they  could  not  truthfully 
do  80.  While  the  ten  Jurors  all  depose  that 
they  did  not  speak  to  any  one  about  the  case, 
and  that  no  one  spoke  to  them,  they  fall  to 
say  that  they  did  not  hear  any  remarks 
about  the  case  while  the  music  and  dancing 
were  going  on.  In  the  case  of  Obear  y. 
Gray,  68  Oa.  187,  it  appears  that  the  Jury 
had  been  allowed  to  go  to  a  city  park  on 
Sunday  afternoon.  Warner,  J.,  In  discussing 
the  separation  of  the  Jury  and  its  walk 
ttnough  the  park,  says:  "It  is  true  that  the 


affidavits  offered  show  everything  necessary 
to  purge  them,  except  that  it  does  not  ap- 
petLT  but  that  they  heard  bystanders  make 
remarks  about  the  case.  To  make  the  purga- 
tion complete,  this  should  affirmatively  ap- 
pear." While  the  Jurors  may  truthfully  de- 
pose that  they  did  not  speak,  nor  were  spok- 
en to,  about  the  case,  according  to  the  de- 
cision quoted,  they  must  also  show  that  they 
did  not  hear  any  remarks  concerning  the 
case  by  bystanders,  in  order  to  make  the 
purgation  complete.  Nor  is  there  anything 
in  the  testimony  of  Hardy,  who  slept  with 
the  bailiff,  to  show  that  he  did  not  converse/ 
with  the  bailiff  about  the  case  while  they 
were  alone  together.  The  bailiff  swears  posi- 
tively that  Hardy,  who  was  one  of  the  Jurors, 
discussed  the  case  with  him,  while  Hardy 
only  swears  in  a  general  way  that  no  one 
six)ke  to  him  about  it  None  of  them  deny 
or  explain  the  experiment  with  the  knife. 
McGue,  a  witness,  bad  testified  positively 
that  he  saw  the  deceased  with  the  knife  in 
his  hand  at  a  distance  of  46  or  60  yards  from 
him.  The  Jury,  without  leave  of  court,  and 
unknown  to  counsel,  went  to  the  woods,  and 
made  a  test  to  see  whether  McGue  could  see 
the  knife  at  a  distance  of  60  yards.  This 
was  evidence  that  they  introduced  them- 
selves, unknown  to  the  court  or  the  parties, 
in  many  Jurisdictions  the  courts  have  held 
that  such  alone  is  ground  for  new  trial,  if 
no  other  error  is  committed.  It  is  stated  in 
12  Am.  &  Bug.  Bnc.  of  L.  (2d  Ed.)  412:  "It 
is  a  very  generally  recognized  ride  that  if 
the  members  of  a  Jury,  during  the  course  of 
their  deliberations,  make  experiments,  with- 
out the  consent  of  the  trial  court,  for  the 
purpose  of  ascertaining  facts  testified  to  on 
the  trial,  such  conduct  is  ground  for  a  new 
trial  or  a  reversal  of  the  Judgment"  In  1 
Thomp.  Tr.  S  004,  we  find:  "Jurors  must 
base  their  findings  upon  evidence  adduced 
in  their  hearing  in  court,  or  upon  a  view 
authorized  by  the  court  For  a  Juror  to  go 
out  of  court,  of  his  own  motion,  and  make 
an  inspection  of  the  premises  or  thing  in 
dispute,  will  be  good  ground  of  setting  aside 
the  verdict"  See,  also,  Yates  v.  People,  88 
111.  631;  State  v.  Sanders,  68  Mo.  202,  80 
Am.  Rep.  782;  (Consolidated  Ice  Go.  v.  Tren- 
ton Ice  Ck>.  (a  0.)  67  Fed.  898. 

This  court,  from  the  time  of  its  organiza- 
tion to  the  present  time,  has  striven  to  pro- 
tect the  purity  and  impartiality  of  Jury 
trials;  and  wherever  there  have  been  irreg- 
ularities, unless  fully  explained,  and  the 
court  satisfied  that  the  accused  has  not  been 
injured,  new  trials  have  been  granted. 
Where  ttie  misconduct  of  the  officers  and  Jury 
has  been  gross,  this  court  and  others  have 
held  that  a  new  trial  should  be  granted  on 
account  of  public  policy,  whether  the  ac- 
cused was  injured  or  not  In  the  case  of 
Shaw  V.  State,  88  Ga.  02,  0  S.  B.  768,  this 
court  said:  "There  are  other  things,  how- 
ever, which,  if  done  by  an  individual  mem* 
her  of  the  Jury  or  by  the  whole  Jury,  are  so 
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contrary  to  the  public  policy  of  the  state,  in 
the  procurement  of  fair  and  impartial  trials 
for  the  citisenB  of  the  state,  as  to  require 
tliat  a  verdict  rendered  by  such  Jury  be  set 
aside,  whether  the  defendant  has  been  in- 
jured thereby  or  not;  and,  in  our  opinion, 
the  case  under  consideration  belongs  to  this 
class."  And  again,  on  page  101,  83  Ga.,  page 
770,  9  S.  E.,  it  was  further  said:  "After 
mature  deliberation  of  all  these  facts,  we 
think  the  misconduct  of  this  bailiff  and  Jury 
was  so  gross  that  the  public  policy  of  the 
state  requires  a  new  trial  for  the  defendant. 
It  was  such  a  gross  violation  of  all  order, 
decorum,  and  decency  in  the  trial  of  a  case 
of  life  and  death,  that  the  verdict  should  be 
set  aside,  whether  the  defendant  was  injured 
or  not"  See,  also,  Rainy  v.  State,  100  Qa* 
82,  27  S.  B.  709;  Gent  Ry.  Ck>.  v.  Hammond* 
109  Ga.  885,  84  8.  B.  594.  For  upright,  in- 
telligent Jurors,  who  have  been  charged  with 
the  life  and  death  of  one  of  their  fellow  citi- 
zens, to  engage  in  music  and  dancing  after 
they  have  been  sworn,  is  almost  incredible. 
The  constant  separation  of  the  Jury;  their 
leaving  the  courtroom,  without  permlsBion  of 
the  Judge  and  against  the  oath  of  the  bailiff, 
for  the  purpose  of  making  experiments  upon 
the  testimony  sworn  before  them — all  of 
these  facts  make  this  a  case  where  the  pub- 
lic policy  of  the  state  demands  a  new  triaL 
The  courts  must  uphold  the  impartiality,  de- 
corum, and  decency  of  Jury  trials;  and, 
wherever  misconduct  like  this  is  shown,  the 
courts  must  condemn  it  by  granting  new 
trials.  It  is  much  better  for  the  accused  to 
have  a  new  trial,  even  though  he  be  guilty, 
than  for  the  courts  to  countenance  such  de- 
portment 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(122  Ga,  174) 


OWEN  V.  STATE. 


(Supreme  Court  of  Georgia.     March  2,  1905.) 

OBIinilAL    LAW— APPEAL— BEVIBW. 

1.  The  motion  for  a  new  trial  properly  pre- 
■entfl  no  ground  other  than  that  the  verdict  was 
contrary  to  law.  Griffin  v.  Henderson,  43  S. 
B.  712,  117  Ga,  382;  Owens  v.  State,  47  S. 
B.  545,  120  Ga.  209. 

2.  The  evidence  was  conflicting,  but  snflicient 
to  sustain  the  finding  that  the  defendant  was 
guilty  of  manslaughter.  The  verdict  having 
been  approved  by  the  trial  judge,  this  court 
will  not  interfere  with  his  judgment  refusing  to 
grant  a  new  trial. 

(Syllabus  by  the  Oonrt) 

Error  from  Sui)erior  Oourt,  Pike  Oounty; 
B.  J.  Reagan,  Judge. 

Judge  Owen  was  convicted  of  manslaugh- 
ter, and  brings  error.    Affirmed. 

Henry  0.  Farr,  for  plaintiff  in  error.  O. 
H.  B.  Bloodworth  and  W.  P.  Bloodworth,  for 
the  State. 

LAMAR,  J.  Judgment  affirmed*  All  the 
Justices  concur. 


(122  Ga.  161) 
THOMAS  T.  8TATB. 
(Supreme  Ck>urt  of  Ctoorgia.     March  2,  1905.) 

OPINION    BVIDENCB— VOLUNTABT   MANSLAUGH- 
TEB— INSTBUOnONS. 

1.  The  opinion  of  a  witness  Is  not  admissible 
in  evidence  when  all  the  facts  and  circumstan- 
ces are  capable  of  being  clearly  detailed  and 
described,  so  that  the  jurors  may  be  able  readily 
to  form  correct  conclusions  therefrom.  Oentral 
of  Qa.  Rv.  O).  v.'Gk>odwin,  47  S.  B.  641.  120 
Oa.  83;  Moran  v.  State,  48  a  B.  324,  120  6a. 
846;  Sumner  v.  Sumner,  45  S.  B.  509,  118  Gat 
590  (2),  and  citations:  Southern  Mutual  Ins. 
Oo.  V.  Hudson,  42  S.  B.  60,  115  Chu  638  (2). 

2.  The  evidence  authorised  a  charge  on  the 
law  of  voluntary  manslaughter. 

8.  The  evidence  warranted  the  verdict,  and  no 
reason  appears  for  a  reversal  of  the  Judgment 
refusing  a  new  trial. 

(Syllabus  by  the  Oourt.) 

Brror  from  Superior  Oourt,  Pike  Oounty; 
B.  J.  Reagan,  Judge. 

Oicero  Thomas  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Affirmed. 

A.  A.  Murphy,  J.  J.  Rogers,  J.  F.  Redding, 
and  J.  Y.  Allen,  for  plaintiff  in  error.  O.  H. 
B.  Bloodworth,  Sol.  Gen.,  W.  W.  Lambdin, 
and  W.  P.  Bloodworth,  for  the  State. 

COBB,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(122  Qa.  175) 
CARTER  et  aL  ▼.  STATB. 
(Supreme  Court  of  Georgia,     March  2,  1905i) 

BELLING   naUGS  WITHOUT  LICBN8»— INUIOr-  ' 

MBNT. 

The  indictment  charged  the  defendants 
with  vending  drugs  and  poisons  without  license. 
It  contained  the  necessary  allegations  under 
section  480  of  the  Criminal  Code  of  1806,  and 
all  of  the  necessiary  exceptions  of  section  1490 
of  tiie  Political  Code  of  1805,  and  was  there- 
fore a  good  and  valid  indictment.  There  was 
no  error  in  overruling  the  demurrer  thereto. 

(Syllabus  by  the  Oourt) 

Brror  from  City  Court  of  Valdosta;  W.  H. 
Griffin,  Judge. 

J.  P.  Carter  and  others  were  convicted  of 
selling  drugs  and  poisons  without  licenses, 
and  bring  error.    Affirmed. 

T.  H.  Nolan,  for  plaintiffs  in  error.  8.  M. 
Vamedoe,  for  the  State. 

SIMMONS,  0.  J.  Judgment  afOrmed.  All 
the  Justices  concur. 


022  Ga.  153) 
KING  T.  STATB. 
(Supreme  Court  of  (jteorgia.     March  2,  1905.) 
oanaNAL  law— cebtiobabi— affioavit. 

This  court  will  not  interfere  with  the  order 
of  the  judge  of  the  superior  court  refusing  to 
sanction  a  writ  of  certiorari  from  a  judgment 
of  conviction  in  a  County  court,  where  the  rec- 
ord fails  to  show  that  the  petitioner  filed  the 
affidavit  required  by  the  Penal  CMs  of  1895^ 
f  765. 

(SyUabus  by  the  Court) 
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Error  from  Superior  Cocirt»  Thomas  O611XI- 
tj;   R.  G.  Mitchell,  Judge. 

Tom  King  was  convicted  of  crime  in  the 
eoonty  court,  and,  from  an  order  of  the  an- 
perior  court  refusing  the  certiorari,  he  brings 
error.    Affirmed. 

Theo.  Titos,  for  plaintiff  in  error.  W.  E. 
Thomas,  Sol.  Oen.,  and  Boeeoe  Luke,  for  the 
State. 

LAMAB,  J.  Judgment  affirmed.  All  tb» 
Justloes  concur. 


(122  Oa.  171) 

JOHNSON  T.  STATE. 

(Supreme  Court  of  Georgia.     March  2,  1905.) 

■SCAPB^WHAT    C098TITUTX8— DEVBNSXSp-PAT- 
ICBirr  OF  riNB— BTIDSNCE. 

1.  Under  the  principle  of  the  common  law  as 
it  Is  recognised  In  the  law  of  tills  state,  one 
who  lias  been  eonvicted  of  crime  and  delivered 
faito  the  custody  of  the  officers  of  a  lawful  chain 
gang  Is  ffuUty  of  an  escape,  under  Pen.  Code 
I8O8,  f  814,  If  he  ▼oluntarlly  leaves  such  cus- 
tody, though  prior  to  the  escape  he  was  not 
fettmd,  but  was  treated  as  a  "trusty''  and  al- 
lowed some  measure  of  liberty  not  allowed  to 
ether  convicts.  11  Am.  &  Eng.  Enc  Law  (2d 
Ed.)  296;  Jenln  v.  State,  68  Ark.  812,  89  S. 
W.  361 ;    RUey  v.  State,  16  Conn.  50. 

[Ed.  Note.— For  cases  in  point,  see  voL  19» 
Gent.  Dig.  Escape^  I  7.1 

2.  Where  the  sentence  Is  In  the  alternative.  It 
Is  no  defense  to  a  prosecution  for  escape  that 
the  convict,  several  months  thereafter,  paid  the 
amount  of  his  fine  to  the  sheriff. 

&  It  is  no  defense  to  a  prosecution  for  escape 
that  the  defendant  left  the  chain  sang  to  avoid 
unmerited  punishment  at  the  hands  of  the  offi- 


[Bd.  Note.— For  cases  in  pohit,  see  toL  11^ 
Cent.  Dig.  Escape^  f  7.] 

4.  The  evidence  demanded  the  verdict  The 
statement  of  the  accused  was  practically  a  con- 
fession of  guilt,  and  there  was  no  error  in  over- 
ruling the  motion  for  a  new  triaL 

(l^llabus  by  the  Court) 

Error  from  City  Court  of  Columbus;  J.  L. 
Willis,  Judge. 

William  Johnson  was  convicted  of  an  es- 
cape, and  brings  error.    Affirmed. 

B.  S.  Miller  and  S.  T.  Pinkston,  for  plaintiff 
in  error.    Peter  Preer,  Sol.,  for  the  State. 

COBB,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


a22  Oa.  268) 

MOTT  ▼.  BRANHAM. 
(Supreme  Court  of  Georgia.    March  4,  1906.) 

niW    TBIAI/— INSTBUCTIONS— BVIDENCS. 

1.  The  judge  presiding  neither  expressed  nor 
intimated  his  opmion  sa  to  what  had  been  prov- 
ed. He  fully  and  fairly  stated  to  the  jury  the 
issues  in  the  case,  and  die  respective  contentions 
of  the  parties,  and  properly  instructed  the  jury 
as  to  the  law  applicable  to  the  evidence. 

2LThe  verdict  was  authorized  by  the  evi- 
dence, and  the  court  did  not  err  in  refusing  to 
grant  a  new  trial. 

(Syllabus  by  the  Court) 
60  S.E.— 6 


Error  from  Superior  Court*  Glynn  County* 
T.  A.  Parker,  Judge. 

Action  by  A  P.  Branham  against  Kennon 
Mott  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Ernest  Dart,  for  plaintiff  in  error.  J.  T. 
€k>lBon,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  tlie 
Justices  concur. 


(UaOa.  263) 

DU  BIGNON  T.  WBIGHT. 
(Supreme  Court  of  Ctoorgla.    March  4,  1905.) 

TUAL— BIGHT  TO  OPKIf  AND  OLOSB— ADIOB- 

8IONS. 

"The  defendant  below  was  not  entitled  to 
open  and  conclude,  because  he  did  not,  by  ad- 
missions In  his  answer,  make  out  a  prima  facie 
case  for  the  plaintiff,  and  thus  relieve  him  from 
the  necessity  of  introducing  evidence.  Admis- 
sions made  by  a  defendant  for  the  purpose  of 
gaining  this  advantase  must  be  In  his  pleadings, 
and  not  merely  oral.^'  Dorough  v.  Johnson,  34 
S.  E.  168,  108  Ga.  812,  and  cases  there  cited. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  48, 
Cent  Dig.  Trial,  U  60-6Z] 

The  ruling  above  laid  down  Is  applicable  to 
the  case  now  under  consideration,  and  the  judg- 
ment of  the  court  below  Is  therefore  affirmed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Glynn  (county; 
T.  A.  Parker,  Judge. 

Action  by  J.  B.  Wright  against  J.  E.  Du 
Bignon.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

W.  E.  Kay,  for  plaintiff  in  error.  Krauss 
&  Shepard,  for  defendant  in  error. 

SIMMONS,  C.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(U2Cku  178) 
SEATS  V.  STATE. 
(Supreme  Court  of  Georgia.     March  2,  1905.) 

FOBNICATION— ■  VI DENCB— INSTRUCTIONS  —  CIB- 

OUMSTANTIAL  SVIDBNOB— NEW  TBIAIr- 

BEHABK8   OF  JUDGE— SBNTENCB. 

1.  On  the  trial  of  one  indicted  for  fornication, 
evidence  that  the  accused,  an  unmarried  woman, 
was  seen  in  bed  in  the  same  room  with  an  un- 
married man,  who  had  just  got  out  of  bed,  and 
was  still  in  his  nightclothes,  is  sufficient  to  war- 
rant a  finding  that  the  sexual  act  was  perform- 
ed. 

2.  The  solicitor  submitted  to  the  court  a  legal 
and  pertinent  written  request  to  charge,  which 
was  granted.  In  delivering  the  charge,  the 
court  called  upon  the  solicitor,  who  had  written 
the  request,  "to  pronounce  or  call  certain  words 
for  him,  which  toe  solicitor  did  in  the  presence 
and  hearing  of  the  jury ;  the  judge  calling  the 
words  after  the  solicitor  as  he  charged  them  to 
the  jury.**  Held  that.  Inasmuch  as  the  charge 
was  legally  sound,  the  accused  has  no  cause  for 
complaint  and  that  it  cannot  be  said  that  this 
conduct    was  equivalent  to  the  solicitor  char- 

S'ng  the  jury,  and  was  calculated  to  grive  undue 
jfluence  and  emphasis  to  the  contention  of  the 
solicitor  *  *  *  as  to  the  law  governing  the 
case." 

8.  It  was  not  error  to  refuse  to  charge  as 
requested  by  counsel  for  the  accuse^  on  the  sub- 
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Ject  of  the  saffidencj  of  drcimuitantial  evidence 
to  warrant  a  conyiction.  it  appearing  that  the 
section  of  the  Code  bearing  on  this  subject  was 
given  in  charge  in  h»c  verba. 

4.  The  fact  that  the  trial  judge  inaccnratelj 
informed  the  jury  tliat  the  accused  was  under 
indictment  for  adultery  and  fornication,  when 
in  fact  the  indictment  charged  fornication  only, 
will  not  work  the  grant  of  a  new  trial ;  it  not 
appearing  that  the  accused  wss  in  any  manner 
injuriously  affected  thereby. 

5.  For  a  like  reason,  it  was  not  error  to  give 
in  charge  section  881  of  the  Penal  Oode  of  1895, 
"without  informing  the  jury  as  to  the  specific 
offense  of  which  the  accused  was  indicted,  or 
as  to  the  distinction  l>etween  fornication  and 
adultery,  or  as  to  whether  the  accused  was  in- 
dicted for  living  in  a  state  of  adultery  or  for- 
nication, or  adultery  and  fornication,  or  wheth- 
er she  was  being  tried  for  the  offense  of  com- 
mitting adultery  or  fornication,  or  adultery  and 
fornication.** 

6.  The  remarks  made  by  the  judge  after  the 
verdict  had  been  rendered  were  not  ground  for 
a  new  trial. 

7.  The  fact  that  at  the  same  term  of  court  at 
which  the  accused  was  tried  the  judge  imposed 
light  fines  upon  persons  charged  with  other  of- 
fenses, and  imposed  upon  the  accused  a  heavier 
fine,  but  one  within  the  limit  of  the  statute,  is 
no  cause  for  a  new  triaL 

(Syllabus  by  the  Oonrt.) 

Error  from  Superior  Ck>urt,  Jasper  Oonnty; 
H.  O.  LewiSp  Judge. 

Ann  Seats  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

A.  Y.  Clement,  for  plalntlfl  in  error.  J.  E. 
Pottle,  SoL  Gen.,  and  Doyle  Campbell,  for 
the  State. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(122  Ga.  143) 


SANDERS  V.  STATE. 


(Supreme  Court  of  Georgia.     March  2,  1905.) 

OABBTIHO    WBAPORS— XVIDKNCB— NKW    TRIAL. 

The  testimony  of  the  defendant  went  to 
establish  that  the  pistol  was  in  a  side  coat 
pocket  and  was  fully  exposed  to  view.  The 
direct,  and  not  circumstantial,  evidence  of  the 
state  tended  to  show  that  it  was  in  the  hip 
pocket  and  concealed  by  a  sack  coat.  The  evi- 
aence  being  sufficient  to  sustain  a  conviction, 
and  having  met  the  approval  of  the  trial  judge, 
this  court  will  not  interfere  with  his  refusal  to 
g^rant  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  City  Ck>urt  of  Hart  well;  W.  L. 
Hodges,  Judge. 

Andy  Sanders  was  convicted  of  carrying 
concealed  weapons,  and  brings  error.  Af- 
armed. 

Andy  Sanders  was  convicted  of  carrying 
loncealed  weapons.    It  appeared  that  on  the 

night  of  the day  of  August,  1903,  the 

defendant  and  George  Brown  had  a  difficulty, 
In  the  course  of  which  Brown  "grabbed 
around"  Sanders  from  behind,  and  with  his 
hand  "felt  a  pistol  In  his  pocket  while  we 
were  dinched."  The  defendant  had  ou  a 
i.*oat  like  that  of  the  witness  (a  sack  coat 
covering  his  hip  pocket).    While  thus  clinch- 


ed, the  defendant  ran  his  hand  back  into 
his  pocket.  The  pistol  was  taken  from  his 
hand  by  a  bystander  who  came  up.  The 
witness  showed  the  jury  how  tills  was  done. 
The  evidence  for  the  defendant  tended  to 
show  that  the  pistol  was  In  a  side  coat  pock- 
et, and  was  fully  exposed  to  view.  The  Jury 
found  the  defendant  guilty.  He  made  a  mo- 
tion for  a  new  trial,  assigning  as  error  that 
the  verdict  was  contrary  to  law  and  the  evi- 
dence, and  that  the  court  failed  to  charge 
Pen.  Code  1885,  f  984,  as  to  circumstantial 
evidence.  The  motion  was  oyerruled,  and 
the  defendant  excepted. 

A.  O.  &  Julian  McCurry,  for  plaintiff  in 
error.   James  H.  Skelton,  Sol.,  for  the  State. 

LAMAB,  J.  The  evidence  for  the  defend- 
ant tended  to  show  that  the  pistol  was  In  a 
side  coat  pocket  and  fully  exposed  to  view. 
That  for  the  state  went  to  prove  that  it  was 
in  a  hip  pocket  and  was  concealed  by  a  coat. 
The  record  shows  that  the  witness  Illustrated 
to  the  Jury  how  it  was  taken  from  the  pock- 
et As  the  defendant  was  found  guilty,  and 
the  trial  Judge  approved  the  verdict,  we  must 
conclude  that  this  illustration  satisfied  the 
Jury  that  the  pistol  was  concealed. 

There  was  nothing  to  call  for  a  charge  on 
Pen.  Code  1896,  §  984,  as  to  circumstantial 
evidence,  for  the  state's  evidence  was  direct 
From  it  the  Jury  had  the  right  to  find  that 
the  defendant  had  a  pistol  in  his  hip  iK>dEet 
concealed  by  a  sack  coat 

The  evidence  warranted  the  conviction  un- 
der Pen.  Code  1895,  §  341,  and  the  Judgment 
is  affirmed.    All  the  Justices  concur. 


(122  Ge.  290) 
BUCKEYE  BUGGY  CO.  t.  DICKEY. 
(Supreme  0)urt  of  Georgia.    March  4,  1905.) 

8ALB— ACTION    FOB    PBI01B— BILL    OF    PABTIOU- 
LABB^OATB  OF  SALE— NONSUIT. 

1.  In  an  action  for  goods  sold  and  delivered, 
in  which  a  bill  of  particulars  is  attached  to  tiie 
petition,  the  plaintiflf  is  not  held  to  strict  proof 
as  to  the  date  of  the  sale  as  set  forth  in  the 
bill  of  particulars. 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cent.  Dig.  Sales,  |  1040.] 

2.  The  action  being  in  eflfect  one  for  goods 
sold  and  delivered,  and  there  being  sufficient  evi- 
dence to  make  a  prima  facie  case,  at  least  as  to 
some  of  the  articles  contained  in  the  bill  of  par- 
ticulars attached  to  the  petition.  It  was  error  to 
grant  a  nonsuit 

(Syllabus  by  the  Court) 

Error  from  City  (3ourt  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  Buckeye  Buggy  Company 
against  J.  L.  Dickey.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

Culberson,  Willlngham  &  Johnson,  for 
plaintiff  in  error.  Westmoreland  Bros.,  for 
defendant  in  error. 

COBB,  J.  The  Buckeye  Buggy  Company 
sued  Dickey  as  surviving  partner  of  a  firm 
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upon  an  account    The  bill  of  particulars  at- 
tached to  the  petition  was  as  follows: 

Dlekcgr  Carriagt  Compaxiy,  Dr.,  To  Buckoj*  BusSJ 

Company. 
190L 
ApL  IL  For  two   top  buxgles,    rubber   tired, 

■tyle  i  106,  at  1135.00 $270  00 

ApL  »  For  1  Phaeton,  style  di  40 137  60 

ApL  S.  1  top  buggy,  style  ^  106 102  60 

9510  00 
Interest  to  Feb.  10,  IMS 41  96 

66196 

The  defendant  answered,  denying  that  he 
was  indehted  to  the  plalntUC  in  any  amount* 
and  further  pleaded  that  the  third  item  in 
the  account  had  been  paid,  and  that  as  to 
the  other  items  the  property  had,  on  Febru- 
ary 9,  1902,  been  taken  out  of  his  possession 
under  attachment  proceedings  instituted  by 
the  plaintiff  against  his  firm,  and  that  he 
was  thereby  exonerated  from  paying  for  the 
same.  At  the  trial  the  Judge  granted  a  non- 
suit, and  error  is  assigned  upon  this  ruling, 
upon  the  refusal  to  allow  an  amendment  to 
the  petition,  and  upon  the  rejection  of  cer- 
tain OTidence. 

It  appeared  from  the  evidence  that  on 
April  5,  1901,  the  defendant  made  a  written 
prox>osal  to  the  plaintiff  to  sell  Its  goods, 
stipulating  that  goods  were  to  be  shipped  on 
consignment,  but  that  all  goods  on  hand  May 
1,  1902,  which  were  then  unsold  or  unsettled 
for,  might,  at  the  option  of  the  plaintiff,  be 
treated  as  having  been  purchased  as  of  that 
date  at  the  Invoice  price  of  the  goods.  On 
the  same  day  the  defendant's  firm  sent  to  the 
plaintiff  an  order  for  the  two  items  in  the 
account  sued  on  dated  April  5th.  The  pro- 
posal was  accepted  in  writing  by  the  plaintiff 
on  April  9th,  and  the  articles  meutioned  in 
the  order  of  April  5th  were  shipped  to  the 
firm.  The  present  suit  was  filed  February 
10,  1903.  We  think  the  evidence  was  suffi- 
cient to  make  out  a  prima  facie  case  as  to 
the  items  of  April  6th.  The  suit  was,  in  ef- 
fect, for  goods  sold  and  delivered,  and  the 
plaintiff  was  not  held  to  strict  proof  as  to 
the  date  of  sale,  and  evidence  of  a  sale  at 
any  time  prior  to  the  filing  of  the  suit  would 
be  sufficient  to  establish  these  allegations; 
certainly  if  the  date  of  the  sale  so  proved  was 
within  the  statute  of  limitations.  The  evi- 
dence was  sufficient  to  show  that  the  articles 
had  gone  into  possession  of  the  defendant's 
firm,  and,  until  the  contrary  appeared,  it  was 
to  be  presumed  that  they  were  still  in  its  pos- 
session on  May  1st  The  contract  did  not 
provide  for  any  particular  character  of  no- 
tice from  the  plaintiff  that  it  had  exercised 
the  option  therein.  A  suit  for  the  value  of 
the  goods  at  the  invoice  price  was  a  sufficient 
notice  that  it  had  exercised  this  option,  and 
also  a  sufficient  demand,  if  any  demand  was 
necessary.  In  addition  to  this,  the  petition 
alleged  that  the  defendant  had  failed  and  re- 
fused to  pay,  and  this  allegation  was  not  de- 
nied in  the  answer.  We  think  this  evidence 
was  sufficient  to  call  upon  the  defendant  to 
«how  either  that  he  had  paid  for  the  goods. 


or  had  sold  them,  and  accounted  for  the  pro- 
ceeds, or  that  the  same  had  been  reclaimed 
by  the  plaintiff,  or  som^  other  valid  reason 
for  avoiding  the  liability  which  the  reception 
of  the  goods  and  the  lapse  of  time  had  ap- 
parentiy  placed  upon  him.  The  amendment 
to  the  petition  which  the  com-t  disallowed  re- 
lated to  the  other  items  in  the  account,  and 
merely  set  forth  the  mode  and  manner  oy 
which  it  was  expected  to  prove  a  sale  and  de- 
livery of  the  articles  mentioned  in  these 
items.  It  did  not  set  forth  a  new  cause  of 
action,  but  simply  had  the  effect  to  put  the 
defendant  on  notice  of  how  it  was  expected 
to  prove  the  cause  of  action  already  alleged; 
that  is,  a  sale  and  delivery  of  the  buggies. 
While  the  amendment  probably  was  not  nec- 
essary to  admit  evidence  of  the  facts  therein 
alleged,  it  should  have  been  allowed.  If  the 
plaintiff  had  proved  that  the  two  buggies 
were  sold  to  Oxford  &  Beatty  for  the  ac- 
count of  the  defendant's  firm,  and  not  for 
their  own  account,  the  case  would  have  been 
made  out  as  to  these  buggies,  the  transaction 
being,  in  effect,  a  sale  by  the  plaintiff  to  the 
defendant's  firm  and  a  resale  to  Oxford  & 
Beatty,  the  credit  being  extended  by  the 
plaintiff  not  to  Oxford  &  Beatty,  but  to  the 
defendant's  firm.  The  contract  of  1900  be- 
tween the  plaintiff  and  the  defendant's  firm 
was  irrelevant,  and  was  properly  excluded 
from  evidence;  but  the  letters  from  the  firm 
to  the  plaintiff  were  admissible  as  tending  to 
throw  light  on  the  question  as  to  whether 
the  sale  to  Oxford  &  Beatty  was  in  behalf 
of  the  defendant's  firm  or  in  behalf  of  the 
plaintiff  without  reference  to  that  firm.  The 
letter  from  the  plaintiff  to  the  defendant's 
firm  on  August  24th  was  properlj  excluded. 
The  order  of  April  2d  for  two  buggies,  signed 
both  by  the  Dickey  Carriage  Company  and 
Oxford  &  Beatty,  should  have  been  admitted 
in  evidence.  The  stipulation  between  coun- 
sel on  the  trial  of  the  former  case  between 
the  same  parties  was  Irrelevant  at  the  stage 
of  the  case  at  which  it  was  offered,  but  it 
may  become  relevant  at  the  trial  in  reply  to 
the  claim  of  the  defendant  in  his  plea  that 
some  of  the  items  in  the  account  were  em- 
braced in  the  former  suit.  We  do  not  mean 
to  say  that  the  evidence  in  the  present  rec- 
ord, taken  as  a  whole,  both  that  admitted  and 
that  which  was  rejected,  would  be  sufficient 
to  make  a  prima  facie  case  as  to  the  items  oi 
April  2d,  but  upon  another  trial  this  evidence 
should  be  admitted,  together  with  any  other 
that  might  tlirow  light  on  the  question  as  to 
what  was  the  truth  of  the  transaction  in 
reference  to  the  buggies  shipped  to  Oxford 
&  Beatty.  But  as  the  evidence  was  sufficient 
to  make  a  prima  facie  case  as  to  the  Items 
of  April  5th,  it  was  error  to  grant  a  nonsuit 
in  the  case.  The  case  should  have  been  sub* 
mitted  to  the  Jury,  and  their  investigations 
limited  to  these  items.  If  at  the  trial  it 
should  appear  that  prior  to  May  1,  1902,  the 
plaintiff  had  caused  the  articles  in  the  ac- 
count to  be  seized  on  an  attachment  in  ita 
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favor  against  tbe  defendant's  Ann  and  that 
on  that  date  the  firm  was  not  in  possession  of 
the  articles,  the  plaintiff  wonld  not  be  en- 
titled to  recoTer,  for  its  recovery  upon  the 
theory  of  goods  sold  and  delivered  depends 
absolutely  upon  possession  by  the  defend- 
ant's firm  on  May  1st,  or  a  sale  by  them 
prior  to  that  date;  and  if  the  plaintiff  had 
caused  the  goods  to  be  taken  out  of  the  firm's 
possession  before  the  time  arrived  for  the 
option  in  the  contract  to  be  exercised,  then 
the  defendant  could  not  be  held  responsible 
under  the  contract  in  an  action  for  goods  sold 
and  delivered. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(122  Ga.  ISO) 

PAVBSIOH  T.  NEW  ENGLAND  LIFE  INB. 

CO.  et  al. 

(Supreme  Court  of  Georgia.    March  8,  1905.) 

PRIVACT-- IRHtmOEMENT  OV  BIOHT— CONSTITU* 

TIONAL  LAW— BIGHT  OF  ACTIOIV— UBEBTT 

or  THS  FBE8B— iLIBEL—WAIVEB. 

1.  The  absence  for  a  long  period  of  time  of  a 
precedent  for  an  asserted  ngttt  Is  not  conclu- 
sive evidence  that  the  right  does  not  exist. 
Whe)re  the  case  is  new  in  principle  the  courts 
cannot  give  a  remedy,  but,  where  the  case  is 
new  only  in  instance,  it  is  the  duty  of  the  courts 
to  give  relief  by  the  application  of  recognised 
principles. 

2.  A  right  of  privacy  is  derived  from  natural 
law,  recognized  by  municipal  law,  and  its  exis- 
tence can  be  inferred  from  expressions  used  by 
commentators  and  writers  on  the  law  as  well 
as  judges  in  decided  cases. 

3.  The  right  of  privacy  is  embraced  within 
the  absolute  rights  of  personal  security  and  per- 
sonal liberty. 

4.  Personal  security  includes  the  right  to  ex- 
ist; and  the  rifbt  to  the  enjoyment  of  life  while 
existing,  and  is  invaded  not  only  by  a  depriva- 
tion of  life,  but  also  by  a  deprivation  of  those 
things  which  are  necessary  to  the  enjoyment  of 
life  according  to  the  nature,  temperament,  and 
lawful  desires  of  the  individual. 

5.  Personal  liberty  includes  not  only  freedom 
from  physical  restraint,  but  also  the  right  "to 
be  let  alone*';  to  determine  one's  mode  of  life, 
whether  it  shall  be  a  life  of  publicity  or  of  pri- 
vacy; and  to  order  one's  life  and  manage  one's 
affairs  In  a  manner  that  may  be  most  agreeable 
to  him  so  long  as  he  does  not  violate  the  rights 
of  others  or  of  the  public. 

6.  Liberty  of  speech  and  of  the  press,  when 
exercised  within  the  bounds  of  the  constitutional 
guaranties,  are  limitations  upon  the  exercise 
of  the  right  of  privacy. 

7.  The  Constitution  declares  that  the  liberty 
of  speech  and  of  the  press  must  not  be  abused, 
and  the  law  will  not  permit  the  right  of  privacy 
to  be  asserted  in  such  a  way  as  to  curtail  or 
restrain  such  liberties.  The  one  may  be  used 
to  keep  the  other  within  lawful  bounds,  but  nei- 
ther can  be  lawfully  used  to  destroy  the  other. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  S  172.] 

8.  The  right  of  privacy^  may  be  waived,  either 
expressly  or  by  implication,  except  as  to  those 
matters  which  law  or  public  policy  demands 
shall  be  kept  private,  but  a  waiver  authorizes 
an  invasion  of  the  right  only  to  such  an  extent 
as  is  to  be  necessarily  inferred  from  the  pur- 
pose for  which  the  vraiver  is  made.  A  waiver 
for  one  purpose,  and  In  favor  of  one  person  or 
dass,  does  not  authorise  an  invssion  for  all 
purposes,  or  by  all  persons  and  classes. 


9.  One  who  seeks  public  office,  or  any  person 
who  claims  from  the  public  approval  or  patron- 
age, waives  his  right  of  privacy  to  such  an  ex- 
tent that  he  cannot  restialn  or  impede  the  pub- 
lic in  any  proper  investigation  into  the  conduct 
of  his  private  life  which  may  throw  light  upon 
the  question  as  to  whether  the  public  should  be- 
stow upon  him  the  office  which  he  seeks,  6t  ac- 
cord to  him  the  approval  x>r  patronage  which  he 
asks.  The  holder  of  public  office  makes  a 
waiver  of  a  similar  nature,  and  subjects  his 
life  at  all  times  to  closest  scrutiny,  in  order  that 
it  may  be  determined  whether  the  rights  of  the 
public  are  safe  in  his  hands. 

10.  The  conclusion  and  reasoning  of  the  ma- 
jority in  the  case  of  Roberson  v.  Rochester 
Folding  Box  Company,  64  N.  B.  4^2,  69  L.  R. 

A.  47$  89  Am.  St  Rep.  828,  171  N.  Y.  640. 
criticised  and  disapproved;  and  the  reasoning 
of  Judge  Gray,  in  his  dissenting  opinion,  adopt- 
ed and  followed. 

11.  The  publication  of  a  picture  of  a  i>erson, 
without  his  consent,  as  a  part  of  an  advertise- 
ment, for  the  purpose  of  exploiting  the  publish- 
er's business,  is  a  violation  of  the  right  of  pri- 
vacy of  the  person  whose  picture  is  reproduced, 
and  entitles  him  to  recover,  without  proof  of 
special  damage. 

12.  The  publication  of  one's  picture,  without 
his  consent,  for  such  a  purpose,  is  in  no  sense 
an  exercise  of  the  liberty  of  speech  or  of  the 
press,  within  the  meaning  of  those  terms  as  osed 
In  the  Constitution. 

13.  Words  which  are  harmless  In  themselves 
mav  be  libelous  in  the  light  of  extrinsic  facts. 

14.  A  publication  which  imputes  to  one  lan- 
guage which  is  known  to  those  among  whom  he 
lives  to  contain  statements  which  are  false  is 
libelous. 

16.  A  publication  of  an  advertisement  of  an  In- 
surance company,  containing  a  person's  picture, 
and  a  statement  that  the  person  has  policies  of 
insurance  with  the  company,  and  is  pleased  with 
his  investment,  when  in  tact  he  has  no  such 
policies,  is  libelous,  as  having  a  tendency  to 
create  the  impression  among  those  who  know 
the  facts  that  the  person  whose  picture  is  repro- 
duced hfis  told  a  willful  falsehood,  either  gratui- 
tously or  for  a  consideration. 

10.  The  petition  was  good  as  against  a  general 
demurrer,  and  the  objections  rsised  in  the  spe- 
cial demurrer  were  without  merit. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  IC 
Reid,  Judge. 

Action  by  Paolo  Pavesich  against  the  New 
England  Life  Insurance  Company  and  oth- 
ers. From  an  order  sustaining  a  demurrer  to 
the  complaint,  plaintiff  brings  error.  Re- 
versed. 

Paolo  Pavesich  brought  an  action  against 
the  New  England  Mutual  Life  Insurance 
Company,  a  nonresident  corporation,  Thomas 

B.  Lumpkin,  its  general  agent,  and  J.  Q. 
Adams,  a  photographer,  both  residing  in  the 
city  of  Atlanta.  The  allegations  of  the  peti- 
tion were,  in  substance,  as  follows:  In  an 
issue  of  the  Atlanta  Constitution,  a  newspa- 
per published  in  the  city  of  Atlanta,  there 
appeared  a  likeness  of  the  plaintiff,  which 
would  be  easily  recognized  by  his  friends 
and  acquaintances,  placed  by  the  side  of  the 
likeness  of  an  ill-dressed  and  sickly  looking 
person.  Above  the  likeness  of  the  plaintiff 
were  the  words:  "Do  it  now.  The  man  who 
did.'*  Above  the  likeness  of  the  other  person 
were  the  words:  "Do  it  while  you  can.  The 
man  who  didn't"    Below  the  two  pictures 
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were  the  words:  "TThese  two  pictures  tell 
their  own  story."  Under  the  plalntUTs  pic- 
ture the  following  appeared:  "In  my  healthy 
and  productive  period  of  life  I  hought  Insur- 
ance in  the  New  Bngland  Mutual  Life  Insur- 
ance Co.,  of  Boston,  Mas8.»  and  to-day  my 
family  is  protected  and  I  am  drawing  an  an* 
nual  dlYidend  on  my  paid-up  policies."  Un- 
der  the  other  person's  picture  was  a  state- 
ment to  the  effect  that  he  had  not  taken  in- 
surance»  and  now  realized  his  mistake.  The 
statements  were  slgnedt  'Thomas  B.  Lump- 
kin, General  Agent"  The  picture  of  the 
plaintiff  was  taken  from  a  negatiye  obtained 
hy  the  defendant  Lumpkin,  or  some  one  by 
him  authorized,  from  the  defendant  Adams, 
which  was  used  with  his  consent,  and  with 
knowledge  of  the  purpose  for  which  it  was 
to  be  used.  The  picture  was  made  from 
the  negative  without  the  plaintiff's  consent, 
at  the  instance  of  the  defendant  insurance 
company,  through  its  agent,  Lumpkin.  Plain- 
tiff is  an  artist  by  profession,  and  the  pub- 
lication is  peculiarly  offensive  to  him.  The 
statement  attributed  to  plaintiff  in  the  pub- 
lication is  false  and  malicious.  He  never 
made  any  such  statement,  and  has  not,  and 
never  has  had,  a  policy  of  life  insiurance  with 
the  defendant  company.  The  publication  is 
malicious,  and  tends  to  bring  plaintiff  into 
ridicule  before  the  world,  and  especially  with 
his  friends  and  acquaintances,  who  know 
that  he  has  no  policy  in  the  defendant  com- 
pany. The  publication  is  a  'trespass  upon 
plaintiff's  right  of  privacy,  and  was  caused 
by  breach  of  confidence  and  trust  reposed" 
in  the  defendant  Adams.  The  prayer  was 
for  damages  in  the  sum  of  $25,000.  The 
petition  was  demurred  to  generally,  and  spe- 
cially on  the  grounds  that  there  was  a  mis- 
joinder of  defendants  and  causes  of  action, 
that  no  facts  were  set  forth  from  which 
malice  can  be  inferred,  and  that  no  special 
damages  were  alleged.  The  court  sustained 
the  general  demurrer,  and  the  plaintiff  ex- 
cepted. 

Westmoreland  Bros,  and  M.  M.  Hlrsh,  for 
plaintiff  in  error.  J.  L.  Hopkins  &  Sons,  for 
defendants  in  error. 

COBB,  J.  1-12.  The  petition  really  con- 
tains two  counts — one  for  a  libel,  and  the 
other  for  a  violation  of  the  plaintiff's  right 
of  privacy.  There  was  no  special  demur- 
rer raising  the  objection  that  the  counts 
were  not  properly  arranged,  as  there  was  in 
Cooper  V.  Portner  Brewing  Company,  112 
6a.  894,  38  S.  B.  91;  and  hence  the  petition 
is  to  be  dealt  with  in  relation  to  its  sub- 
stance, without  reference  to  its  form. 

We  will  first  deal  with  the  general  demur- 
rer to  the  second  count,  which  claimed  dam- 
ages onaccount  of  an  alleged  violation  of  the 
plaintifrs  right  of  privacy.  The  question 
therefoiv^  to  be  determined  is  whether  an  in- 
dividual has'^a  right  of  privacy  which  he  can 
enforce,  and  which  the  courts  will  protect 


against  invasion.  It  is  to  be  conceded  that 
prior  to  1880  every  adjudicated  case,  both  in 
this  country  and  in  England,  which  might 
be  said  to  have  involved  a  right  of  privacy, 
was  not  based  upon  the  existence  of  such 
right,  but  was  founded  upon  a  supposed 
right  of  property,  or  a  breach  of  trust  or  con- 
fidence, or  the  like,  and  that  therefore  a 
claim  to  a  right  of  privacy,  independent  of  a 
property  or  contractual  right,  or  some  right 
of  a  similar  nature,  had,  up  to  that  time, 
never  been  recognized  in  terms  in  any  deci- 
sion. The  entire  absence  for  a  long  period 
of  time,  even  for  centuries,  of  a  precedent 
for  an  asserted  right  should  have  the  effect 
to  cause  the  courts  to  proceed  with  caution 
before  recognizing  the  right,  for  fear  that 
they  may  thereby  invade  the  province  of  the 
lawmaking  power;  but  such  absence,  even 
for  all  time,  is  not  conclusive  of  the  ques- 
tion as  to  the  existence  of  the  right.  The 
novelty  of  the  complaint  is  no  objection, 
when  an  injury  cognizable  by  law  is  shown 
to  have  been  inflicted  on  the  plaintiff.  In 
such  a  case,  "although  th»e  be  no  precedent, 
the  common  law  will  judge  according  to  the 
law  of  nature  and  the  public  good."  Where 
the  case  is  new  in  principle,  the  courts  have 
no  authority  to  give  a  remedy,  no  matter 
how  great  the  grievance;  but  where  the  case 
is  only  new  in  instance,  and  the  sole  question 
is  upon  the  application  of  a  recognized  prin- 
ciple to  a  new  case,  "It  will  be  just  as  com- 
petent to  courts  of  Justice  to  apply  the  prin- 
ciple to  any  case  that  may  arise  two  cen- 
turies hence  as  it  was  two  centuries  ago." 
Broom's  Legal  Bdaxlms  (8th  Ed.)  193.  This 
results  from  the  application  of  the  maxim, 
"Ubl  jus  Ibi  remedlum,"  which  finds  expres- 
sion in  our  Code,  where  it  is  declared  that 
**for  every  right  there  shall  be  a  remedy,  and 
every  court  having  jurisdiction  of  the  one 
may,  if  necessary,  frame  the  other."  Civ. 
Code  1895,  §  4929. 

The  Individual  surrenders  to  society  many 
rights  and  privileges  which  he  would  be  free 
to  exercise  in  a  state  of  nature,  in  exchange 
for  the  benefits  which  he  receives  as  a  mem- 
ber of  society.  But  he  is  not  presumed  to 
surrender  all  those  rights,  and  the  public 
has  no  more  right,  without  his  consent,  to  in- 
vade the  domain  of  those  rights  which  it  is 
necessarily  to  be  presumed  he  has  reserved, 
than  he  has  to  violate  the  valid  regulations 
of  the  organized  government  under  which  he 
lives.  The  right  of  privacy  has  its  founda- 
tion in  the  instincts  of  nature.  It  is  recog- 
nized Intuitively,  consciousness  being  the  wit- 
ness that  can  be  called  to  establish  its  ex- 
istence. Any  person  whose  intellect  is  in  a 
normal  condition  recognizes  at  once  that  as 
to  each  individual  member  of  society  there 
are  matters  private,  and  there  are  matters 
public  so  far  as  the  individual  Is  concerned. 
Each  individual  as  instinctively  resents  any 
encroachment  by  the  public  upon  his  rights 
which  are  of  a  private  nature  as  he  does 
the  withdrawal  of  those  of  his  rights  which 
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are  of  a  public  nature.  A  right  of  priyacy  in 
matters  purely  private  is  therefore  derived 
from  natural  law.  This  idea  is  embraced 
in  the  Roman's  conception  of  Justice,  which 
"was  not  simply  the  external  legality  of  acts, 
but  the  accord  of  external  acts  with  the  pre- 
cepts of  the  law,  prompted  by  internal  im- 
pulse and  free  volition."  McKeldey's  Roman 
Law  (Dropsle)  $  123.  It  may  be  said  to  arise 
out  of  those  laws  sometimes  characterized 
as  "immutable,"  "because  they  are  natural, 
and  so  just  at  all  times  and  in  all  places  that 
no  authority  can  either  change  or  abolish 
them."  1  Domat's  Civil  Law  by  Strahan 
(Cushlng's  Ed.)  p.  49.  It  is  one  of  those 
rights  referred  to  by  some  law  writers  as 
"absolute" — "such  as  would  belong  to  their 
persons  merely  in  a  state  of  nature,  and 
which  every  man  la  entitled  to  enjoy,  wheth- 
er out  of  society  or  in  it"  1  Bl.  123.  Among 
the  absolute  rights  referred  to  by  the  com- 
mentator Just  cited  is  the  right  of  personal 
security  and  the  right  of  personal  liberty. 
In  the  first  is  embraced  a  person's  right  to  a 
*iegal  and  uninterrupted  enjoyment  of  his 
life,  his  limbs,  his  body,  his  health,  and  his 
reputation";  and  in  the  second  is  embraced 
**the  power  of  locomotion,  of  changing  situ- 
ation, or  moving  one's  person  to  whatsoever 
place  one's  own  inclination  may  direct,  with- 
out imprisonment  or  restraint,  unless  by  due 
course  of  law."    1  Bl.  129,  134. 

While  neither  Sir  William  Blackstone  nor 
any  of  the  other  writers  on  the  principles 
of  the  common  law  have  referred  in  terms 
to  the  right  of  privacy,  the  illustrations  given 
by  them  as  to  what  would  be  a  violation  of 
the  absolute  rights  of  individuals  are  not  to 
be  taken  as  exhaustive,  but  the  language 
should  be  allowed  to  include  any  instance 
of  a  violation  of  such  rights  which  is  clear- 
ly within  the  true  meaning  and  intent  of  the 
words  used  to  declare  the  principle.  When 
the  law  guaranties  to  one  the  right  to  the 
enjoyment  of  his  life,  it  gives  to  him  some- 
thing more  than  the  mere  right  to  breathe 
and  exist  While,  of  course,  the  most  fla- 
grant violation  of  this  right  would  be  depri- 
vation of  life,  yet  life  itself  may  be  spared, 
and  the  enjoyment  of  life  entirely  destroyed. 
An  individual  has  a  right  to  enjoy  life  in 
any  way  that  may  be  most  agreeable  and 
pleasant  to  him,  according  to  his  tempera- 
ment and  nature,  provided  that  in  such  en- 
joyment he  does  not  invade  the  rights  of 
his  neighbor,  or  violate  public  law  or  pol- 
icy. The  right  of  personal  security  is  not 
fully  accorded  by  allowing  an  Individual  to 
go  through  life  in  possession  of  all  of  his 
members,  and  his  body  unmarred;  nor  is  his 
right  to  personal  liberty  fully  accorded  by 
merely  allowing  him  to  remain  out  of  jail, 
or  free  from  other  physical  restraints.  The 
liberty  which  he  derives  from  natural  law, 
and  which  is  recognized  by  municipal  law, 
embraces  far  more  than  freedom  from  physic- 
al restraint  The  term  "liberty"  is  not  to  be 
so  dwarfed,  "but  Is  deemed  to  embrace  the 


right  of  a  man  to  be  free  in  the  enjoyment 
of  the  faculties  with  which  he  has  been  en- 
dowed by  his  Creator*  subject  only  to  such 
restraints  as  are  necessary  for  the  common 
welfare.  'Liberty,'  in  its  broad  sense,  as  un- 
derstood in  this  country,  means  the  right  not 
only  of  freedom  from  servitude,  imprison- 
ment, or  restraint,  but  the  right  of  one  to  use 
his  faculties  in  all  lawful  ways,  to  live  and 
work  where  he  will,  to  earn  his  livelihood 
in  any  lawful  calling,  and  to  pursue  any 
lawful  trade  or  avocation."  See  Brannon  on 
Fourteenth  Amendment,  111.  Liberty  in- 
cludes the  right  to  live  as  one  will,  so  long 
as  that  will  does  not  interfere  with  the  rights 
of  another  or  of  the  public  One  may  de- 
sire to  live  a  life  of  seclusion ;  another  may 
desire  to  live  a  life  of  publicity;  still  an' 
other  may  wish  to  live  a  life  of  privacy  aa 
to  certain  matters,  and  of  publicity  as  to  oth- 
ers. One  may  wish  to  live  a  life  of  toil, 
where  his  work  is  of  a  nature  that  ke^;)s 
him  constantly  before  the  public  gaze,  while 
another  may  wish  to  live  a  life  of  research 
and  contemplation,  only  moving  before  the 
public  at  such  times  and  under  such  circum- 
stances as  may  be  necessary  to  his  actual 
existence.  Each  la  entitled  to  a  liberty  of 
choice  as  to  his  manner  of  life,  and  neither 
an  individual  nor  the  public  has  a  right  to 
arbitrarily  take  away  from  him  this  liberty. 
See,  in  this  connection,  Cyc.  Law  Diet  (Shu- 
maker  &  Longsdorfl)»  and  Bouvier's  Law 
Diet,  tit  "Liberty."  All  will  admit  that  the 
individual  who  desires  to  live  a  life  of  seclu- 
sion cannot  be  compelled,  against  his  consent, 
to  exhibit  his  person  in  any  public  place, 
unless  such  exhibition  is  demanded  by  the 
law  of  the  land.  He  may  be  required  to  come 
from  his  place  of  seclusion  to  perform  public 
duties — ^to  serve  as  a  Juror  and  to  testify  as 
a  witness,  and  the  like ;  but,  when  the  public 
duty  is  once  performed,  if  he  exercises  his 
liberty  to  go  again  into  seclusion,  no  one  can 
deny  him  the  right  One  who  desires  to  live 
a  life  of  partial  seclusion  has  a  right  to 
choose  the  times,  places,  and  manner  in 
which  and  at  which  he  will  submit  himself  to 
the  public  gaze.  Subject  to  the  limitation 
above  referred  to,  the  body  of  a  person  can- 
not be  put  on  exhibition  at  any  time  or  at 
any  place  without  his  consent  The  right  of 
one  to  exhibit  himself  to  the  public  at  all 
proper  times.  In  all  proper  places,  and  in  a 
proper  manner  is  embraced  within  the  right 
of  personal  liberty.  The  right  to  withdraw 
from  the  public  gaze  at  such  times  as  a  per- 
son may  see  fit,  when  his  presence  in  public 
is  not  demanded  by  any  rule  of  law,  is  also 
embraced  within  the  right  of  personal  liberty. 
Publicity  in  one  instance,  and  privacy  in  the 
other,  are  each  guarantied.  If  personal  lib- 
erty embraces  the  right  of  pnbliclty.  It  no 
less  embraces  the  correlative  right  of  privacy, 
and  this  Is  no  new  idea  in  Qeorgl;>  law.  In 
Wallace  v.  Railway  Company,  94  Ga.  732,  22 
S.  B.  579,  it  was  said:  "Liberty  of  speech 
and  of  writing  is  secured  by  the  Ctonstitution, 
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and  incident  thereto  la  the  correlatlTe  liberty 
of  silence,  not  lesa  Important  nor  leaa  aacred.** 
The  right  of  privacy  within  certain  limits  is  a 
right  derived  from  natural  law,  recognized  by 
the  principles  of  municipal  law,  and  guaran- 
tied to  persons  in  this  state  both  by  the  Ck)n- 
stltutions  of  the  United  States  and  of  the 
state  of  Georgia,  in  those  provisions  which 
declare  that  no  person  shall  be  deprived  of 
liberty  except  by  due  process  of  law. 

While,  in  reaching  the  conclusion  Just 
stated,  we  have  been  deprived  of  the  benefit 
of  the  light  that  would  be  shed  on  the  ques- 
tion by  decided  cases  and  utterances  of  law 
writers  directly  dealing  with  the  matter,  we 
have  been  aided  by  many  side  lights  in  the 
law.  The  "injuria*'  of  the  Roman  law,  some- 
times translated  **injury,"  and  at  other  times 
"outrage/*  and  which  is  generally  under- 
stood at  this  time  to  convey  the  idea  of  legal 
wrong,  was  held  to  embrace  many  acts  re- 
sulting fai  damage  for  which  the  law  would 
give  redress.  It  embraced  all  of  those  wrongs 
which  were  the  result  of  a  direct  invasion 
of  the  rights  c»f  the  person  and  the  rights 
of  property  which  are  enumerated  In  all  of 
the  commentaries  on  the  common  law,  and 
which  are  so  familiar  to  every  one  at  this 
time.  But  it  Included  more.  An  outrage 
was  committed  not  only  by  striking  with  the 
fists  or  with  the  club  or  lash,  but  also  by 
shouting  until  a  crowd  gathered  around  one, 
and  it  was  an  outrage  or  legal  wrong  to  mere- 
ly follow  an  honest  woman  or  young  boy  or 
girl;  and  It  was  declared  in  unequivocal 
terms  that  these  Illustrations  were  not  ex- 
haustive, but  that  an  Injury  or  legal  wrong 
was  conimltted  "by  numberless  other  acts.*' 
Sandar's  Just  (Hammond's  Bd.)  409;  Poste's 
Inst  of  Gains  (3d  Ed.)  44&.  The  punishment 
of  one  who  had  not  committed  any  assault 
upon  another,  or  impeded  in  any  way  his 
right  of  locomotion,  but  who  merely  attract- 
ed public  attention  to  the  other  as  he  was 
passing  along  a  public  highway  or  standing 
upon  his  private  grounds,  evidences  the  fact 
that  the  ancient  law  recognized  that  a  per- 
son had  a  legal  right  "to  be  let  alone,"  so 
long  as  he  was  not  Interfering  with  the 
rights  of  other  individuals  or  of  the  public. 
This  idea  has  been  carried  Into  the  common 
law,  and  appears  from  time  to  time  in  vari- 
ous places;  a  conspicuous  Instance  being  in 
the  case  of  private  nuisances  resulting  from 
noise  which  Interferes  with  one's  enjoyment 
of  his  home,  and  this,  too,  where  the  noise 
is  the  result  of  the  carrying  on  of  a  lawful 
occupation.  Even  In  such  cases  where  the 
noise  Is  unnecessary,  or  is  made  at  such 
times  that  one  would  have  a  right  to  quiet, 
the  courts  have  interfered  by  Injunction  in 
behalf  of  the  person  complaining.  See  2 
Wood  on  Nuisances  (3d  Ed.)  p.  827  et  seq. 
It  is  true  that  these  cases  are  generally 
based  upon  the  ground  that  the  noise  is  an 
invasion  of  a  property  right,  but  there  is 
really  no  injury  to  the  property,  and  the  grist 
of  the  wrong  Is  that  the  individual  is  dis- 


turbed in  his  right  to  have  quiet  Under  the 
Roman  law,  "to  enter  ^a  man's  house  against 
his  will,  even  to  serve  a  summons,  was  re- 
gared  as  an  invasion  of  his  privacy."  Hun- 
ter's Roman  Law  (3d  Ed.)  p.  149.  This  con- 
ception is  the  foundation  of  the  common-law 
maxim  that  "every  man's  house  Is  his  cas- 
tle"; and  in  Semayne's  Case,  5  Coke,  91,  1 
Smith's  Lead.  Oas.  228,  where  this  maxim 
was  applied,  one  of  the  points  resolved  was 
"that  the  house  of  every  one  Is  to  him  as  his 
castle  and  fortress,  as  well  for  his  defense 
against  injury  and  violence  as  for  his  re- 
pose." "Eavesdroppers,  or  such  as  listen 
under  walls  or  windows  or  the  eaves  of  a 
house  to  hearken  after  discourse,  and  there- 
upon to  frame  slanderous  and  mischievous 
tales,"  were  a  nuisance  at  common  law,  and 
Indictable,  and  were  required,  in  the  discre- 
tion of  the  court,  to  find  sureties  for  their 
good  behavior.  4  Bl.  168.  The  offense  con- 
sisted in  lingering  about  dwelling  bouses  and 
other  places  where  persons  meet  for  private 
intercourse^  and  listening  to  what  is  said, 
and  then  tattling  It  abroad.  10  Am.  ft  Eng. 
Enc  L.  (2d  Ed.)  440.  A  common  scold  was 
at  common  law  Indictable  as  a  public  nui- 
sance to  her  neighborhood.  4  BI.  168.  And 
the  reason  for  the  punishment  of  such  a 
character  was  not  the  protection  of  any 
property  right  of  her  neighbors,  but  the  fact 
that  her  conduct  was  a  disturbance  of  their 
right  to  quiet  and  repose;  the  offense  being 
complete  even  when  the  party  indicted  com- 
mitted it  upon  her  own  premises.  Instances 
might  be  multiplied  where  the  common  law 
has  both  tacitly  and  expressly  recognized  the 
right  of  an  Individual  to  repose  and  privacy. 
The  right  of  the  people  to  be  secure  In  their 
persons,  houses,  papers,  and  effects,  against 
unreasonable  searches  and  seizures,  which  Is 
so  fully  protected  both  in  the  Constitutions 
of  the  United  States  and  of  this  state  (Civ. 
Ck>de  1895,  H  6017,  5713),  is  not  a  right  cre- 
ated by  these  Instruments,  but  is  an  ancient 
right,  which,  on  account  of  its  gross  violation 
at  different  times,  was  preserved  from  such 
attacks  in  the  future  by  being  made  the 
subject  of  constitutional  provisions.  The 
right  to  search  the  papers  or  houses  of  an- 
other for  the  purpose  ^of  enforcing  a  claim 
of  one  individual  against  another  in  a  civil 
proceeding,  or  in  the  maintenance  of  a  mere 
private  right,  was  never  recognized  at  com- 
mon law,  but  such  search  was  confined  en- 
tirely to  cases  of  public  prosecutions;  and 
even  in  those  cases  the  legality  of  the  search 
was  formerly  doubted,  and  It  has  been  said 
that  It  crept  into  the  law  by  imperceptible 
practice.  25  Am.  &  Eng.  Enc.  L.  (2d  Ed.) 
145.  The  refusal  to  allow  such  search  as  au 
aid  to  the  assertion  of  a  mere  private  right, 
and  Its  allowance  sparingly  to  aid  in  main 
talning  the  rights  of  the  public,  is  an  im- 
plied recognition  of  the  existence  of  a  right 
of  privacy,  for  the  law  on  the  subject  of  un- 
reasonable searches  cannot  be  based  upon 
any  other  principle  than  the  right  of  a  per- 
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son  to  be  secure  from  Inyasion  by  the  pub- 
lic into  matters  of  a  private  nature,  which 
can  only  be  properly  termed  his  right  of 
privacy. 

The  right  of  privacy,  however,  like  every 
other  right  that  rests  In  the  individual,  may 
be  waived  by  him,  or  by  any  one  authorized 
by  him,  or  by  any  one  whom  the  law  em- 
powers to  act  in  his  behalf,  provided  the  ef- 
fect of  his  waiver  will  not  be  such  as  to  bring 
before  the  public  those  matters  of  a  purely 
private  nature  which  express  law  or  public 
policy  demands  shall  be  kept  private.  This 
waiver  may  be  either  express  or  Implied,  but 
the  existence  of  the  waiver  carries  with  it  the 
right  to  an  invasion  of  privacy  only  to  such 
an  extent  as  may  be  legitimately  necessary 
and  proper  in  dealing  with  the  matter  which 
has  brought  about  the  waiver.  It  may  be 
waived  for  one  purpose,  and  still  asserted 
for  -another;  it  may  be  waived  in  behalf  of 
one  class,  and  retained  as  against  another 
class;  it  may  be  waived  as  to  one  individu- 
al, and  retained  as  against  all  other  persons. 
The  most  striking  illustration  of  a  waiver  Is 
where  one  either  seeks  or  allows  himself  to 
be  presented  as  a  candidate  for  public  office. 
He  thereby  waives  any  right  to  restrain  or 
impede  the  public  in  any  proper  investigation 
into  the  conduct  of  his  private  life  which  may 
throw  light  upon  his  qualifications  for  the  of- 
fice, or  the  advisability  of  imposing  upon 
him  the  public  trust  which  the  office  car- 
ries. But  even  in  this  case  the  waiver  does 
not  extend  into  those  matters  and  transac- 
tions of  private  life  which  are  wholly  for- 
eign, and  can  throw  no  light  whatever  upon 
the  question  as  to  his  competency  for  the 
office,  or  the  propriety  of  bestowing  it  upon 
him.  One  who  holds  public  office  makes  a 
waiver  of  a  similar  character — ^that  is^  that 
his  life  may  be  subjected  at  all  times  to  the 
closest  scrutiny  in  order  to  determine  wheth> 
er  the  rights  of  the  public  are  safe  in  his 
hands — ^but  beyond  this  the  waiver  does  not 
extend.  So  it  is  in  reference  to  those  belong- 
ing to  the  learned  professions,  who  by  their 
calling  place  themselves  before  the  public, 
and  thereby  consent  that  their  private  Uvea 
may  be  scrutinized  for  the  purpose  of  deter^ 
mining  whether  it  is  to  the  interest  of  those 
whose  patronage  they  seek  to  place  their  in- 
terests in  their  handsl  In  short,  any  person 
who  engages  in  any  pursuit  or  occupation  or 
calling  which  calls  for  the  approval  or  patron- 
age of  the  public  submits  his  private  life  to 
examination  by  those  to  whom  he  addresses 
his  call,  to  any  extent  that  may  be  necessary 
to  determine  whether  it  is  wise  and  proper 
and  expedient  to  accord  to  him  the  approval 
or  patronage  which  he  seeks. 

It  may  be  said  that  to  establish  a  liberty 
of  privacy  would  Involve  in  numerous  cases 
the  perplexing  question  to  determine  where 
this  liberty  ended,  and  the  rights  of  others 
and  of  the  public  began.  This  affords  no 
reason  for  not  recognizing  the  liberty  of 
privacy,  and  giving  to  the  person  aggrieved 


legal  redress  against  the  wrongdoer,  in  a 
case  where  it  is  clearly  shown  that  a  legal 
wrong  has  been  done.  It  may.be  that  there 
will  arise  many  cases  which  lie  near  the  bor- 
der line  which  marks  the  right  of  privacy,  on 
the  one  hand,  and  the  right  of  another  indi- 
vidual or  of  the  public,  on  the  other.  But 
this  is  true  In  regard  to  numerous  other 
rights  which  the  law  recognizes  as  resting  in 
the  individual.  In  regard  to  cases  that  may 
arise  under  the  right  of  privacy,  as  in  cases 
that  arise  under  other  rights  where  the  line 
of  demarkatlon  is  to  be  determined,  the  safe- 
guard of  the  individual,  on  the  one  hand,  and 
of  the  public,  on  the  other,  is  the  wisdom 
and  integrity  of  the  Judiciary.  Bach  person 
has  a  liberty  of  privacy,  and  every  other  per- 
son has,  as  against  him,  liberty  in  reference 
to  other  mattery  and  the  line  where  these 
liberties  Impinge  upon  each  other  may  in  a 
given  case  be  hard  to  define;  but  that  such 
a  case  may  arise  can  afford  no  more  reason 
for  denying  to  one  his  liberty  of  privacy  than 
it  would  to  deny  to  another  his  liberty,  what- 
ever it  may  be.  In  every  action  for  a  tort  it 
is  necessary  for  the  court  to  determine 
whether  the  right  claimed  has  a  legal  exist- 
ence, and  for  the  Jury  to  determine  whether 
such  right  has  been  invaded,  and  to  assess 
the  damages  if  their  finding  is  in  favor  of 
the  plaintiff.  This  burden  which  rests  upon 
the  court  in  every  case  of  the  character  re- 
ferred to  is  all  that  will  be  imposed  upon 
it  In  actions  brought  for  a  violation  of  the 
right  of  privacy.  No  greater  difficulties  will 
be  encountered  in  such  cases  in  determining 
the  existence  of  the  right  than  often  will  be 
encountered  in  determining  the  existence  of 
other  rights  sought  to  be  enforced  by  action. 
The  courts  may  proceed  in  cases  involving 
the  violation  of  a  right  of  privacy  as  in  other 
cases  of  a  similar  nature,  and  the  Juries 
may  in  the  same  manner  proceed  to  a  deter* 
minatlon  of  those  questions  which  the  law 
requires  to  be  submitted  for  their  consider^ 
atlon.  With  honest  and  fearless  trial  Judges 
to  pass  in  the  first  instance  upon  the  question 
of  law  as  to  the  existence  of  the  right  in  each 
case,  whose  decisions  are  subject  to  review 
by  the  court  of  last  resort,  and  with  fair 
and  impartial  Juries  to  pass  upon  the  ques- 
tions of  fact  involved,  and  assess  the  dam- 
ages in  the  event  of  a  recovery,  whose  ver- 
dict is,  under  our  law,  in  all  cases  subject  to 
supervision  and  scrutiny  by  the  trial  Judge, 
within  the  limits  of  a  legal  discretion,  there 
need  be  no  more  fear  that  the  right  of  priva- 
cy will  be  the  occasion  of  unjustifiable  liti- 
gation, oppression,  or  wrong  than  that  the 
existence  of  many  other  rights  in  the  law 
would  bring  about  such  results. 

The  liberty  of  privacy  exists,  has  been 
recognized  by  the  law,  and  Is  entitled  to  con- 
tinual recognition.  But  it  must  be  kept  with- 
in its  proper  limits,  and  in  its  exercise  must 
be  made  to  accord  with  the  rights  of  those 
who  have  other  liberties,  as  well  as  the 
rights  of  any  person  wiio  may  be  properly  In- 
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terested  In  the  matters  which  are  claimed  to 
be  of  purely  private  concern.  Publicity  in 
many  cases  Is  absolutely  essential  to  the  wel* 
fare  of  the  public.  Privacy  in  other  matters 
Is  not  only  essential  to  the  welfare  of  the  in- 
dividual, but  also  to  the  well-being  of  socie- 
ty. The  law  stamping  the  unbreakable  seal 
of  privacy  upon  communications  between 
husband  and  wife,  attorney  and  client,  and 
similar  provisions  of  the  law,  is  a  recogni- 
tion not  only  of  the  right  of  privacy,  but  that, 
for  the  public  good,  some  matters  of  private 
concern  are  not  to  be  made  public,  even  with 
the  consent  of  those  interested. 

It  therefore  follows  from  what  has  been 
said  that  a  violation  of  the  right  of  privacy 
is  a  direct  invasion  of  a  legal  right  of  the 
IndlviduaL  It  is  a  tort,  and  it  is  not  neces- 
sary that  special  damages  should  have  ac- 
crued from  its  violation  in  order  to  entitle 
the  aggrieved  party  to  recover.  Giv.  Gode 
1886,  S  3807.  In  an  action  for  an  invasion  of 
such  right  the  damages  to  be  recovered  are 
those  for  which  the  law  authorizes  a  recov- 
ery in  torts  of  that  character,  and,  if  the  law 
authorises  a  recovery  of  damages  for  wound- 
ed feelings  in  other  torts  of  a  similar  nature, 
such  damages  would  be  recoverable  in  an  ac 
tlon  for  a  violation  of  this  right. 

The  sttmibling  block  which  many  have  en- 
countered in  the  way  of  a  recognition  of  the 
existence  of  a  right  of  privacy  has  been  that 
the  recognition  of  such  right  would  inevitably 
tend  to  curtail  the  liberty  of  speech  and  of 
the  press.  The  right  to  speak  and  the  right 
of  privacy  have  been  coexistent  Bach  is  a 
natural  right,  each  exists,  and  each  must  be 
recognized  and  enforced  with  due  respect  for 
the  other.  The  right  to  convey  one's  thoughts 
by  writing  or  printing  grows  out  of,  but 
does  not  enlarge  in  any  way,  the  natural 
right  of  speech.  It  simply  authorizes  one  to 
take  advantage  of  those  mediums  of  expres- 
sion which  the  ingenuity  of  man  has  con- 
trived for  broadening  and  making  more  ef- 
fective the  inHuences  of  that  which  was  for- 
merly confined  to  mere  oral  utterances.  The 
right  to  speak  and  write  and  print  has  been 
at  different  times  in  the  world's  history 
seriously  invaded  by  those  who,  for  their  own 
selfish  purposes,  desired  to  take  away  from 
others  such  privileges,  and  consequently 
these  rights  have  been  made  the  subject  of 
provisions  in  the  Constitutions  of  the  United 
States  and  of  this  state.  The  Constitution 
of  the  United  States  prohibits  Congress  from 
passing  any  law  ''abridging  the  freedom  of 
speech  or  of  the  press."  Giv.  Gode  1895,  f 
6014.  Tlie  constitution  of  this  state  de- 
clares, "No  law  shall  ever  be  passed  to  cur- 
tail or  restrain  the  liberty  of  speech  or  of 
the  press."  Civ.  Code  1896,  f  5712.  Judge 
Cooley  says:  "The  constitutional  liberty  of 
speech  and  of  the  press,  as  we  understand  it, 
implies  a  right  to  freely  utter  and  publish 
whatever  the  citizen  may  please,  and  to  be 
protected  against  any  responsibility  for  so 
doing,  except  so  far  as  such  publications, 


from  their  blasphemy,  obscenity,  or  scandal- 
ous character,  may  be  a  public  offense,  or  as 
by  their  falsehood  and  malice  they  may  in- 
juriously affect  the  standing,  reputation*  or 
pecuniary  interests  of  individuals.  Or,  to 
state  the  same  thing  in  somewhat  different 
words,  we  understand  liberty  of  speech  and 
of  the  press  to  imply  not  only  liberty  to  pub- 
lish, but  complete  Immunity  from  legal  cen- 
sure and  punishment  for  the  publication,  so 
long  as  it  is  not  harmful  in  its  character, 
when  tested  by  such  standards  as  the  law  af- 
fords. For  these  standards  we  must  look  to 
the  common-law  rules  which  were  in  force 
when  the  constitutional  guaranties  were  es- 
tablished, and  in  reference  to  which  they  have 
been  adopted.'*  Cool.  Con.  lAm.  (6th  Ed.)  p. 
621.  In  Rex  v.  St  Asaph,  8  Term  Rep.  428, 
Lord  Mansfield  said:  "The  liberty  of  the 
press  consists  in  printing  without  any  pre- 
vious license,  subject  to  the  consequence  of 
law."  Chancellor  Kent,  while  Judge  of  the 
Supreme  Court  of  New  York,  in  People  v. 
Croswell,  8  Johns.  Gas.  836,  894,  adopted  as 
a  definition  of  the  phrase  "liberty  of  the 
press"  what  was  said  by  Gen.  Hamilton  in 
his  brief  in  that  case,  where  it  was  set  forth 
that  "the  liberty  of  the  press  consists  in  the 
right  to  publish,  with  impunity,  truth,  with 
good  motives,  and  for  Justifiable  ends,  wheth- 
er it  respects  government,  magistracy,  or  in- 
dlvlduale";  and  the  learned  Jurist  declared 
that  this  definition  was  perfectly  correct, 
comprehensive,  and  accurate.  Mr.  Justice 
Story  defined  the  phrase  to  mean  "that  every 
man  shall  have  a  right  to  speak,  write,  and 
print  his  opinions  upon  any  subject  whatso- 
ever, without  any  prior  restraint,  so,  always, 
that  he  does  not  injure  any  other  person  in 
his  rights,  person,  property,  or  reputation, 
and  so,  always,  that  he  does  not  thereby  dis- 
turb the  public  peace  or  attempt  to  subvert 
the  government."  Story,  Const.  $  1880.  See, 
also,  18  Am.  &  Bug.  Enc.  Law  <2d  Bd.)  1125. 
The  Constitution  of  this  state  declares 
what  is  meant  by  "liberty  of  speech"  and 
"liberty  of  the  press"  In  the  following  words: 
"Any  person  may  speak,  write  and  publish 
his  sentiments  on  all  subjects,  being  respon- 
sible for  the  abuse  of  that  liberty."  Civ.  Code 
1895,  S  6712.  The  right  preserved  and  guar- 
antied against  invasion  by  the  Constitution 
is  therefore  the  right  to  utter,  to  write,  and 
to  print  one's  sentiments,  subject  only  to 
the  limitation  that  in  so  doing  he  shall 
not  be  guilty  of  an  abuse  of  this  privilege, 
by  invading  the  legal  rights  of  others.  The 
Constitution  uses  the  word  "sentiments,"  but 
it  is  used  in  the  sense  of  thoughts,  ideas, 
opinions.  To  make  intelligent,  forceful,  and 
effective  an  expression  of  opinion,  it  may  be 
necessary  to  refer  to  the  life,  conduct,  and 
character  of  a  person;  and,  so  long  as  the 
truth  is  adhered  to,  the  right  of  privacy  of 
another  cannot  be  said  to  have  been  in- 
vaded by  one  who  speaks  or  writes  or  prints, 
provided  the  reference  to  such  person,  an^ 
the  manner  in  which  he  Is  referred  to,  is  tea- 
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■onably  and  legitimately  proper  In  an  ex- 
pression of  opinion  on  the  subject  that  Is 
onder  Investigation.  It  will  therefore  be 
seen  that  the  right  of  privacy  must  in  some 
particulars  yield  to  the  right  of  speech  and 
of  the  press.  It  Is  well  recognized  that 
slander  Is  an  abuse  of  the  liberty  of  speech, 
and  that  a  libel  Is  an  abuse  of  the  liberty 
to  write  and  print,  but  It  is  nowhere  ex- 
pressly declared  in  the  law -that  these  are 
the  only  abuses  of  such  rights.  And  that 
the  law  makes  the  truth  In  suits  for  slander 
and  In  prosecutions  and  suits  for  libel  a  com- 
plete defense  may  not  necessarily  make  the 
publication  of  the  truth  the  legal  right  of 
every  person,  nor  prevent  it  from  being  In 
some  cases  a  legal  wrong.  The  truth  may  be 
spoken,  written,  or  printed  about  all  matters 
•of  a  public  nature,'  as  well  as  matters  of  a 
private  nature  in  which  the  public  has  a 
legitimate  Interest  The  truth  may  be  ut- 
tered and  printed  In  reference  to  the  life, 
^character,  and  conduct  of  Individuals  when- 
ever it  is  necessary  to  the  full  exercise  of 
the  right  to  express  one's  sentiments  on  any 
and  all  subjects  that  may  be  proper  matter 
for  discusBlon.  But  there  may  arise  cases 
where  the  speaking  or  printing  of  the  truth 
might  be  considered  an  abuse  of  the  liberty 
of  speech  and  of  the  press,  as  in  a  case 
when^  matters  of  purely  private  concern, 
wholly  foreign  to  a  legitimate  expression  of 
opinion  on  the  subject  under  discussion,  are 
injected  Into  the  discussion  for  no  other 
purpose  and  with  no  other  motive  than  to 
«nnoy  and  harass  the  Individual  referred  to. 
Such  cases  might  be  of  rare  occurrence,  but, 
if  such  should  arise,  the  party  aggrieved 
may  not  be  without  a  remedy.  The  right  of 
privacy  is  unquestionably  limited  by  the 
right  to  speak  and  print.  It  may  be  said 
that  to  give  liberty  of  speech  and  of  the 
press  such  wide  scope  as  has  been  Indi- 
<*&ted  would  impose  a  very  serious  limitation 
upon  the  right  of  privacy,  but,  if  It  does, 
it  Is  due  to  the  fact  that  the  law  considers 
that  the  welfare  of  the  public  is  better  sub- 
served by  maintaining  the  liberty  of  speech 
and  of  the  press  than  by  allowing  an  indi- 
vidual to  assert  his  right  of  privacy  In  such 
a  way  as  to  interfere  with  the  free  expres- 
sion of  one's  sentiments,  and  the  publication 
of  every  matter  In  which  the  public  may 
be  legitimately  interested.  In  many  cases 
the  law  required  the  individual  to  surrender 
some  of  his  natural  and  private  rights  for 
the  benefit  of  the  public,  and  this  is  true  in 
reference  to  some  phases  of  the  right  of 
privacy  as  well  as  other  legal  rights.  Those 
to  whom  the  right  to  speak  and  write  and 
print  Is  guarantied  must  not  abuse  this 
right,  nor  must  one  In  whom  the  right  of 
privacy  exists  abuse  this  right  The  law  will 
no  more  permit  an  abuse  by  the  one  than 
by  the  other.  Liberty  of  speech  and  of  the 
press  is  and  has  been  a  useful  instrument  to 
keep  the  Individual  within  limits  of  law- 
Col,  decent,  and  proper  conduct;  and  the  right 


of  privacy  may  be  well  used  within  Its  proper 
limits  to  keep  those  who  speak  and  write  and 
print  within  the  legitimate  bounds  of  the 
constitutional  guaranties  of  such  rights.  One 
may  be  used  as  a  check  upon  the  other,  but 
neither  can  be  lawfully  used  for  the  other's 
destruction. 

There  Is  nothing  In  the  ruling  made  In  the 
present  case  to  conflict  with  the  decision  in 
Chapman  v.  Telegraph  Company,  88  Qa.  763, 
15  a  E.  001,  17  L.  B.  A.  430,  30  Am.  St 
Bep.  183.  It  was  held  in  that  case  that  In 
an  action  against  a  telegraph  company  for 
a  failure  to  deliver  a  message  In  due  time, 
and  thereby  preventing  the  sender  from  go- 
ing to  bedside  of  his  sick  brother,  damages 
on  account  of  mental  pain  and  suffering 
could  not  be  recovered.  The  effect  of  that 
decision  is  simply  that  In  an  action  upon  a 
contract,  or  In  an  action  sounding  In  tort 
for  a  breach  of  duty  growing  out  of  the  con- 
tract, damages  for  mental  pain  and  suffering 
cannot  be  recovered,  when  no  other  damages 
have  been  sustained.  Mr.  Justice  Lumpkin, 
In  his  opinion,  distinctly  recognizes  that 
where  there  has  been  an  invasion  of  a  right, 
from  which  the  law  would  presiune  damages 
to  flow,  additional  damages  for  pain  and  suf- 
fering might  be  recovered. 

It  seems  that  the  flrst  case  In  this  country 
where  the  right  of  privacy  was  Invoked  as 
the  foundation  for  an  application  to  the 
courts  for  relief  was  the  unreported  case  of 
Manola  v.  Stevens,  which  was  an  applica- 
tion for  injunction  to  the  Supreme  Court  of 
New  York,  flled  on  June  15,  1890.  The  com- 
plainant alleged  that  while  she  was  playing 
in  the  Broadway  Theatre,  dressed  as  requir- 
ed by  her  role,  she  was,  by  means  of  a  flash 
light,  photographed  surreptitiously  and  with- 
out her  consent,  from  one  of  the  boxes,  by 
the  defendant,  and  she  prayed  that  an  in- 
junction issue  to  restrain  the  use  of  the  phot- 
ograph. An  Interlocutory  injunction  was 
granted  ex  parte.  At  the  time  set  for  a  hear- 
ing there  was  no  appearance  for  the  defend- 
ant, and  the  injunction  was  made  permanent 
See  4  Harv.  Law  Bev.  195,  note  7.  The  arti- 
cle In  this  magazine  which  refers  to  the  case 
above  mentioned  appeared  in  1890,  and  was 
written  by  Samuel  D.  Warren  and  Louis  D. 
Brandels.  In  it  the  authors  ably  and  force- 
fully maintained  the  existence  of  a  right  of 
privacy,  and  the  article  attracted  much  atten- 
tion at  the  time.  It  was  conceded  by  the  au- 
thors that  there  was  no  decided  case  In 
which  the  right  of  privacy  was  distinctly  as- 
serted and  recognized,  but  it  was  asserted 
that  there  were  many  cases  from  which  it 
would  appear  that  this  right  really  existed, 
although  the  Judgment  in  each  case  was  put 
upon  other  grounds  when  the  plaintiff  was 
granted  the  relief  prayed.  The  cases  espe- 
cially referred  to  were  Yovatt  v.  Wlngard,  1 
J.  &  W.  394  (1820);  Abemethy  v.  Hutchinson, 
3  L.  J.  Ch.  209  a825);  Prince  Albert  v. 
Strange,  2  De  Oex  &  Sm.  652  (1849);  Tuck  v. 
Prlester,  19  <).  B.  D.  639  (1887);  Pollard  v. 
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Phot  Q^  40  Git  DlY.  849  (188S).  The  first 
tbree  of  these  cases  related  respectively  to 
the  publication  of  recipes*  wrltingo,  and  etch- 
iiigs*  which  the  complainant  In  each  case  al- 
leged* were  either  published  or  about  to  be 
published  without  his  consent;  and  an  in- 
junction was  granted  in  the  first  case  upon 
the  ground  that  the  publication  of  the  recipes 
was  the  result  of  breach  of  trust  and  con- 
fidence, and  in  the  other  two  cases  upon  this 
ground  as  well  as  upon  the  ground  that  the 
complainant  had  a  property  right  In  the 
writings  and  etchinga  The  Tuck  and  Pol- 
lard Cases  dealt  with  the  publication  of 
pictures;  the  former  being  where  one  was 
employed  to  make  copies  of  a  picture  owned 
by  the  plaintiff,  and  the  latter  where  a 
photographer  was  employed  to  take  a  photo- 
graph of  the  complainant;  the  defendant  in 
each  instance  being  about  to  use  the  copies  In 
his  possession  without  the  consent  of  the 
plaintiff.  An  injunction  was  granted  in  the 
Tuck  Case  on  the  ground  that  the  sale  of 
the  copies  would  be  a  breach  of  contract,  and 
In  the  Pollard  Case  the  decision  was  rested 
upon  the  right  of  property*  although  a  find- 
ing that  the  publication  would  be  a  breach  of 
contract  and  of  trust  was  authorised.  At- 
tention is  called  to  the  fact  that  in  Prince 
Albert's  Case,  while  the  decision  was  put 
upon  the  ground  above  stated,  Lord  Cotten- 
ham  declared  that,  with  respect  to  the  acts 
of  the  defendants,  "privacy  is  the  right  in- 
vaded." 

It  must  be  conceded  that  the  numerous 
cases  decided  before  1890  in  which  equity 
has  interfered  to  restrain  the  publication  of 
letters,  writings,  papers,  etc.,  have  all  been 
based  either  upon  the  recognition  of  a  right 
of  property,  or  upon  the  fact  that  the  publica- 
tion would  be  a  breach  of  contract,  con- 
fidence, or  trust  It  is  well  settled  that,  if 
any  contract  or  property  right  or  trust  rela- 
tion has  been  violated,  damages  are  recover- 
able. There  are  many  cases  which  sustain 
such  a  doctrine.  Cases  Involving  the  right  of 
privacy  that  have  arisen  since  1880  will  now 
be  considered: 

In  Mackenzie  v.  Mineral  Springs  Company 
(1891)  18  N.  Y.  Supp.  240,  an  Injunction  was 
granted  by  the  New  York  Supreme  Court 
Special  Term,  at  the  instance  of  a  physician, 
to  restrain  the  publication  of  an  unauthoriz- 
ed recommendation  of  a  medicinal  prepara- 
tion under  his  name,  upon  the  grounds  that 
such  publication  would  be  injurious  to  his 
professional  reputation,  and  ''an  infringe- 
ment of  his  right  to  the  sole  use  of  his  ovm 
name,**  and  prejudicial  to  public  interest 
While  this  case  was  not  based  upon  the  right 
of  privacy,  that  right  was  impliedly  recog- 
nized. 

(The  first  reported  case  in  which  the  right 
of  privacy  was  expressly  recognized  was  the 
case  of  Schuyler  v.  Curtis  (Sup.  1892)  15  N. 
Y.  Bnpp.  787,  where  Justice  O'Brien,  of  the 
Supreme  Court  of  New  York,  granted  an  in- 
junction to  restrain  the  making  and  public 


exhibition  of  a  statue  of  a  deceased  penoDr 
upon  the  ground  that  it  was  not  shown  that 
she  was  a  public  character.  This  judgment 
was  affirmed  by  the  Supreme  Court,  General 
Term,  by  Van  Brunt  and  Barrett,  JJ.,  in  an 
opinion  by  the  former,  in  which  the  rule  was 
laid  down  that  a  person,  whether  a  public 
character  or  not  has  a  right  to  enjoin  the 
making  and  placing  on  exhibition  of  his  stat- 
ue, and,  he  being  dead,  a  relative  has  this 
right  19  N.  Y.  Supp.  204.  When  the  case 
came  before  the  Supreme  Court  Special  Term, 
In  )893,  the  judgment  of  the  General  Term 
was  followed*  and  in  an  opinion  by  Ingra- 
ham,  J.,  the  rule  was  announced  that  a 
court  of  equity,  at  the  instance  of  one  of 
the  relatives  of  a  deceased  person,  will  en- 
Join  the  making  and  placing  on  public  exhibi- 
tion of  a  statue  of  the  deceased  by  unauthor- 
ized persons,  which  the  complaining  relatives 
unite  in  alleging  will  cause  them  pain  and 
distress,  and  will  be  considered  by  them  a 
disgrace;  and  tills,  too,  whether  or  not  the 
court  be  of  the  opinion  that  the  proposed  rep- 
resentation should  produce  the  alleged  effect 
and  that  such  unauthorized  act  is  not  with- 
in the  provision  of  the  state  Constitution 
which  secures  to  each  person  the  right  to 
freely  speak,  write,  and  publish  his  senti- 
ments on  all  subjects.  24  N.  Y.  Supp.  509. 
The  statue  which  it  was  proposed  to  exhibit 
was  in  no  sense  a  caricature,  and  the  exhi- 
bition of  the  same  would  not  have  been 
a  libel  upon  the  deceased. 

In  1893,  in  Marks  v.  Jaffa,  26  N.  Y.  Supp. 
908^  6  Misc.  Bep.  290,  an  injunction  was 
granted  by  the  superior  court  of  New  York 
City,  Special  Term,  to  restrain  the  publication 
of  a  picture  of  the  plaintiff  in  the  defend- 
ant's newspaper,  with  an  invitation  to  the 
readers  of  the  paper  to  vote  on  the  question 
of  the  popularity  of  the  plaintiff,  as  compared 
with  another  person,  whose  picture  was  also 
published  in  such  newspaper.  McAdam,  J., 
in  t|ie  opinion  said:  "^No  newspaper  or  in- 
stitution, no  matter  how  wortliy,  has  the 
right  to  use  the  name  or  picture  of  any  one 
for  such  a  purpose  without  his  consent"  The 
decision  was  apparently  based  upon  the  case 
of  Schuyler  v.  Curtis,  above  referred  ta 

In  1893  an  application  was  made  to  Judge 
Colt  of  the  United  States  Chrcult  Coart  for 
the  District  of  Massachusetts,  by  the  widow 
and  children  of  Greorge  H.  Corliss,  to  enjoin 
the  publication  and  sale  of  a  biographical 
sketch  of  Mr.  Corliss,  and  from  printing  and 
selling  his  picture  in  connection  therewith. 
The  bill  did  not  allege  that  the  publication 
contained  any  matter  which  was  scandalous, 
libelous,  or  false,  or  that  it  affected  any  right 
of  property,  but  the  relief  was  prayed  upon 
the  ground  that  the  publication  was  an  injury 
to  the  feelings  of  the  plaintiffs,  and  against 
their  express  prohibition.  An  injunction  was 
refused  as  to  the  biography  on  the  ground 
that  Mr.  Corliss  was  a  public  man,  in  the 
same  sense  as  authors  or  artists  are  public 
men;    but  an  injunction  was  granted  as  to 


76 


60  SOUTHBASTBRN  RBPOBTBB. 


(Ga. 


the  publication  of  the  picture  upon  the 
ground  that  the  publisher  had  obtained  a 
copy  of  the  photograph  upon  certain  condi- 
tions, and  the  publication  would  be  a  Tiola- 
tion  of  those  conditions.  Subsequently  a 
motion  was  made  to  dissolve  the  injunction  on 
the  ground  that  the  photograph  from  which 
the  copies  were  made  was  not  obtained  in 
the  manner  above  referred  to,  but  from  a 
copy  which  was  obtained  in  a  lawful  way; 
and  the  injunction  was  dissolved  upon  the 
ground  that  neither  a  public  character,  nor  his 
family  after  his  death,  has  a  right  to  en- 
join the  publication  of  his  portrait,  when  the 
publication  would  not  be  a  violation  of  a  con- 
tract or  a  breach  of  trust  or  confidence. 
Judge  Colt,  in  the  opinion,  uses  this  language: 
''Independently  of  the  question  of  contract, 
I  believe  the  law  to  be  that  a  private  indi- 
vidual has  a  right  to  be  protected  in  the 
representation  of  his  portrait  In  any  form, 
that  this  is  a  property  as  well  as  a  personal 
right,  and  that  it  belongs  to  the  same  class 
of  rights  which  forbids  the  r^roductlon  of  a 
private  manuscript  or  painting,  or  the  pub- 
lication of  private  letters,  or  of  oral  lectures 
delivered  by  a  teacher  to  his  class,  or  the 
revelation  of  the  contents  of  a  merchant's 
books  by  a  clerk."  Ctorllss  v.  Walker  (O.  0.) 
67  Fed.  434;  Id.,  64  Fed.  280,  81  L.  R.  A. 
283.  It  is  to  be  noted  that  the  ruling  in 
this  case  goes  no  furth^  than  that  a  public 
character  has  so  waived  his  right  of  privacy, 
if  he  ever  had  it,  as  to  authorize  the  publica- 
tion of  his  life  and  his  picture,  not  only  with- 
out his  consent,  but  also  without  the  con- 
sent of  his  family  after  his  death,  when 
there  is  nothing  in  the  biography  or  the  pic- 
ture which  will  reflect  discredit  upon  the 
subject 

In  1894,  in  Murray  t.  Lithographic  Gom- 
pany,  28  N.  Y.  Supp.  271 — ^a  case  decided  by 
the  court  of  common  pleas  of  New  York  city 
and  county — ^it  was  held  that  a  person  cannot 
sue  to  enjoin  the  publication  of  a  portrait  of 
his  infant  child,  or  for  damages  caused  there- 
by. This  decision  was  undoubtedly  correct, 
for,  if  there  was  any  right  to  sue  for  a  viola- 
tion of  the  right  of  privacy,  the  cause  of 
action  was  in  the  child,  and  not  in  the  par- 
exkt 

In  1896  the  case  of  Schuyler  v.  Ourtls 
reached  the  CJourt  of  Appeals  of  New  York, 
and  the  judgment  of  the  lower  court  was 
reversed.  147  N.  Y.  436,  42  N.  B.  22,  31  U 
R.  A.  286,  49  Am.  St  Rep.  67L  It  was  held 
that  if  any  right  of  privacy,  In  so  far  as  it 
Includes  the  right  to  prevent  the  public  from 
making  pictures  or  statues  commemorative 
of  the  worth  and  services  of  the  subject 
exists  at  all,  it  does  not  survive  after  death, 
and  cannot  be  enforced  by  the  relatives  of 
the  deceased.  The  opinion  was  delivered  by 
Judge  Peckham,  in  the  course  of  which  he 
uses  this  language:  "If  the  defendants  had 
projected  such  a  work  in  the  lifetime  of  Mrs. 
Schuyler,  It  would  perhaps  have  been  a  vio- 
lation of  her  individual  right  of  privacy,  be- 


cause It  might  be  contended  that  she  had 
never  occupied  such  a  position  towards  the 
public  as  would  have  authorized  such  action 
by  any  one  so  long  as  it  was  in  opposition 
to  her  wishes."  Judge  Gray  dissented,  say- 
ing in  his  opinion:'  "I  cannot  see  why  the 
right  of  privacy  is  not  a  form  of  property,  as 
much  as  Is  the  right  of  complete  immunity 
of  one's  person.*'  This  case  settles  nothing 
as  to  the  existence  of  a  right  of  privacy, 
but  merely  rules  that  If  it  exists  at  all,  it  is 
a  personal  right  and  dies  with  the  person. 

In  Atkinson  y.  Doherty,  121  Mich.  372,  80 
N.  W.  286,  46  li.  R.  A.  219,  80  Ant  St  Rep. 
607— a  case  decided  in  1899 — ^the  Supreme 
Court  of  Michigan  held  that  the  use  of  the 
name  and  likeness  of  a  deceased  person  as  a 
label  for  a  brand  of  cigars  cannot  be  re- 
strained by  injunction,  so  long  as  they  do 
not  constitute  a  libel.  Many,  If  not  all,  the 
cases  above  referred  to,  in  reference  to  the 
right  of  privacy,  are  mentioned  and  reviewed 
In  this  case.  While  this  decision  apparently 
lays  down  the  broad  proposition  that  the 
right  of  privacy  does  not  exist  to  such  an 
extent  as  to  prohibit  one  from  publishing  the 
picture  of  another  vrithout  his  consent  In 
reality  the  only  question  necessary  to  have 
been  decided  was  whether  this  right  of  pri- 
vacy was  personal,  and  died  with  the  person; 
and  therefore  the  decision,  on  its  facts,  la 
authoritative  no  further  than  the  decision  of 
the  New  York  CJourt  of  Appeals  in  Schuyler 
T.  Ourtls.  While  the  right  of  privacy  is  per- 
sonal, and  may  die  with  the  person,  we  do 
not  desire  to  be  understood  as  assenting  to 
the  proposition  that  the  relatives  of  the  de- 
ceased cannot  in  a  proper  case,  protect  the 
memory  of  their  kinsman,  not  only  from  def- 
amation, but  also  from  an  Invasion  Into  the 
affairs  of  his  private  life  after  his  death. 
This  question  is  not  now  involved,  but  we  do 
not  wish  anything  said  to  be  understood  aa 
committing  us  in  any  way  to  the  doctrine 
that  against  the  consent  of  relatives,  the  pri- 
vate affairs  of  a  deceased  person  may  be 
published,  and  his  picture  or  statue  exhibited. 
We  call  attention  to  the  ruling  in  Jacobus 
V.  Children  of  Israel,  107  Oa.  618,  33  S.  BL 
863,  73  Am.  St  Rep.  141,  that  damages  may 
be  recovered  by  the  relative  of  a  deceased 
person,  who  is  the  owner  of  an  easement  of 
burial  in  a  cemetery  lot  for  the  disinterment 
of  the  dead  body,  and  that  if  the  injury  has 
been  wanton  and  malicious,  or  the  result  of 
gross  negligence  and  a  reckless  disregard  of 
the  rights  of  others,  exemplary  damages  may 
be  awarded,  in  estimating  which  the  injury 
to  the  natural  feelings  of  the  plaintiff  may 
be  taken  Into  consideration.  If  damages  for 
wounded  feelings  can  be  recovered  in  such  a 
case  for  the  wanton  removal  of  the  bleacLlng 
bones  of  the  deceased  relative,  it  would  seem, 
for  a  stronger  reason,  that  such  damages 
ought  to  be  allowed  to  be  recovered  when 
those  matters  which  the  deceased  had  jeal- 
ously guarded  from  the  public  during  his 
lifetime,  and  his  portrait  which  was  like- 
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wise   protected  from   the   public  gase,   are 
made  public  property  after  his  death. 

In  Roberson  y.  Rochester  Folding  Box 
Ck>m]?any  (1901)  U  App.  Div.  30,  71  N.  Y. 
Supp.  876,  decided  by  the  Appellate  Divi- 
sion of  the  Supreme  Court  of  New  York,  it 
ai^)eared  that  lithographic  likenesses  of  a 
young  woman,  bearing  the  words  "Flour  of 
the  Family,"  were,  without  her  consent, 
printed  and  used  by  a  flour  milling  company 
to  advertise  its  goods.  The  declaration  al- 
leged that  in  consequence  of  the  circulation 
of  such  lithographs  the  plaintUTs  good  name 
liad  been  attacked,  and  she  had  been  greatly 
humiliated  and  made  sick,  and  been  obliged 
to  employ  a  physician,  and  prayed  for  an  in- 
junction against  the  further  use  of  the  litho- 
graphs and  for  damages.  It  was  held  that 
the  declaration  was  not  demurrable.  It  was 
also  held  that,  if  a  right  of  property  was 
necessary  to  entitle  the  plaintiff  to  maintain 
the  action,  the  case  might  stand  upon  the 
right  of  property  which  every  one  has  In  his 
own  body.  This  case  came  before  the  Court 
of  Appeals  of  New  York  in  1902,  and  the 
judgment  was  reversed.  171  N.  Y.  640,  04 
N.  E.  442,  69  L.  B.  A.  478,  89  Am.  St  Rep. 
828.  This  is  the  first  and  only  decision  by  a 
court  of  last  resort  Involving  the  existence 
of  a  right  of  privacy.  The  decision  was  by 
a  divided  court;  Chief  Judge  Parker  and 
three  of  the  Associate  Judges  concurring  in 
a  ruling  that  the  complaint  set  forth  no 
cause  of  action  either  at  law  or  in  equity, 
while  Judge  Gray,  with  whom  concurred 
two  of  the  Associate  Judges,  filed  a  dissent- 
ing opinion,  in  which  it  was  maintained  that 
the  injunction  should  have  been  granted. 
While  the  ruling  of  the  majority  is  limited 
In  its  effect  to  the  unwarranted  publication 
of  the  picture  of  another  for  advertising  pur- 
poses, the  reasoning  of  Judge  Parker  goes 
to  the  extent  of  denying  the  existence  in  the 
law  of  a  light  of  privacy,  "founded  upon  the 
claim  that  a  man  has  a  right  to  pass  through 
this  world  without  having  his  picture  pub- 
lished, his  business  enterprises  discussed,  or 
his  eccentricities  commented  upon,  whether 
the  comment  be  favorable  or  otherwise.'^ 
The  reasoning  of  the  majority  is,  in  sub- 
stance, that  there  is  no  decided  case  either 
In  England  or  in  this  country  in  which  such 
a  right  is  distinctly  recognized;  that  every 
case  that  might  be  relied  on  to  establish  the 
right  was  placed  expressly  upon  other 
grounds,  not  involving  the  application  of  this 
right  in  any  sense;  that  the  right  is  not  re- 
ferred to  by  the  commentators  and  writers 
upon  the  common  law  or  the  principles  of 
equity;  that  the  existence  of  the  right  is  not 
to  be  legitimately  inferred  from  anything 
that  is  said  by  any  of  such  writers,  and  that  a 
recognition  of  the  existence  of  the  right 
would  bring  about  a  vast  amount  of  litiga- 
tion; and  that  in  many  instances  where 
the  right  would  be  asserted  it  would  be  dif- 
ficult, if  not  impossible,  to  determine  the  line 
of  demarkation  between  the  plaintiff's  right 


of  privacy  and  the  well-established  rights 
of  others  and  of  the  public.  For  these  rea- 
sons the  conclusion  Is  reached  that  the  right 
does  not  exist,  has  never  existed,  and  can- 
not be  enforced  as  a  legal  right.  We  have 
no  fault  to  find  with  what  is  said  by  the  dis- 
tinguished and  learned  Judge  who  voiced 
the  views  of  the  majority  as  to  the  existence 
of  decided  cases,  and  agree  with  him  in  his 
analysis  of  the  various  cases  which  he  re- 
views— that  the  Judgment  in  each  was  based 
upon  other  grounds  than  the  existence  of  a 
right  of  privacy.  We  also  agree  with  him 
so  far  as  he  asserts  that  the  writers  upon 
the  common  law  and  the  principles  of  equity 
do  not  in  express  terms  refer  to  this  right. 
But  we  are  utterly  at  variance  with  him  In 
his  conclusion  that  the  existence  of  this 
right  cannot  be  legitimately  inferred  from 
what  has  been  said  by  commentators  upon 
the  legal  rights  of  Individuals,  and  from  ex- 
pressions which  have  fallen  from  Judges  in 
their  reasoning  In  cases  where  the  exercise 
of  the  right  was  not  directly  involved.  So 
far  as  the  Judgment  in  the  case  is  based 
upon  the  argument  ab  inconvenienti,  all  that 
is  necessary  to  be  said  Is  that  this  argu- 
ment has  no  place  in  the  case  if  the  right 
invoked  has  an  existence  in  the  law.  But 
if  it  were  proper  to  use  this  argument  at  all, 
it  could  be  said  with  great  force  that  as 
to  certain  matters  the  individual  feels  and 
knows  that  he  has  a  right  to  exercise  the  lib- 
erty of  privacy,  and  that  he  has  a  right  to 
resent  any  invasion  of  this  liberty,  and.  If 
the  law  will  not  protect  him  against  Invasion, 
the  individual  will,  to  protect  himself  and 
those  to  whom  he  owes  protection,  use  those 
weapons  with  which  nature  has  provided 
him,  as  well  as  those  which  the  ingenuity  of 
man  has  placed  within  his  reach.  Thus  the 
peace  and  good  order  of  society  would  be 
disturbed  by  each  individual  becoming  a  law 
unto  himself  to  determine  when  and  under 
what  circumstances  he  should  avenge  the 
outrage  which  has  been  perpetrated  upon  him 
or  a  member  of  his  family.  The  true  lawyer, 
when  called  to  the  discharge  of  Judicial  func- 
tions, has  in  all  times,  as  a  general  rule,  dis- 
played remarkable  conservatism;  and,  wher- 
ever  it  was  legally  possible  to  base  a  Judg- 
ment upon  principles  which  had  been  recog- 
nized by  a  long  course  of  Judicial  decision, 
this  has  been  done,  in  preference  to  applying 
a  principle  which  might  be  considered  novel. 
It  was  for  this  reason  that  the  numerous 
cases  both  in  Bngland  and  in  this  country 
which  really  protected  the  right  of  privacy 
were  not  placed  upon  the  existence  of  this 
right,  but  were  allowed  to  rest  upon  prin- 
ciples derived  from  the  law  of  property, 
trust,  and  contract.  Any  candid  mind  will, 
however,  be  compelled  to  concede  that,  in 
order  to. give  relief  in  many  of  those  cases, 
it  required  a  severe  strain  to  bring  them 
within  the  recognized  rules  which  were 
sought  to  be  applied.  The  desire  to  avoid 
the  novelty  of  recognizing  a  principle  which 
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had  not  been  theretofore  recognised  was 
avoided  In  such  cases  by  the  novelty  of 
straining  a  well-recognized  principle  to  cover 
a  state  of  facts  to  which  it  had  never  before 
been  applied.  This  conservatism  of  the  Ju- 
diciary has  sometimes  unconsciously  led 
Judges  to  the  conclusion  that,  because  the 
case  was  novel,  the  right  claimed  did  not 
exist  With  all  due  respect  to  Chief  Judge 
Parker  and  his  associates  who  concurred 
with  him,  we  think  the  conclusion  reached 
by  them  was  the  result  of  an  unconscious 
yielding  to  the  feeling  of  conservatism  which 
naturally  arises  In  the  mind  of  a  Judge  who 
faces  a  pr(q;K>sition  which  is  novel.  The 
valuable  Influence  upon  society  and  upon  the 
welfare  of  the  public  of  the  conservatism  of 
the  lawyer,  whether  at  the  bar  or  upon  the 
bench,  cannot  be  overestimated;  but  this 
conservatism  should  not  go  to  the  extent  of 
refusing  to  recognize  a  right  which  the  in- 
stincts of  nature  prove  to  exist,  and  which 
nothing  In  Judicial  decision,  legal  history, 
or  writings  upon  the  law  can  be  called  to 
demonstrate  its  nonexistence  as  a  legal  right 

We  think  that  what  should  have  been  a 
proper  Judgment  in  the  Roberson  Case  was 
that  contended  for  by  Judge  Gray  in  his  dis- 
senting opinion,  from  which  we  quote  as  fol- 
lows: 

"The  right  of  privacy,  or  the  right  of  the 
individual  to  be  let  alone,  is  a  personal  right, 
which  is  not  without  Judicial  recognition.  It 
is  the  complement  of  the  right  to  the  immuni- 
ty of  one's  person.  The  individual  has  al- 
ways been  entitled  to  be  protected  in  the  ex- 
clusive use  and  enjoyment  of  that  which  is 
his  own.  The  common  law  regarded  his  per- 
son and  property  as  inviolate,  and  he  has  the 
absolute  right  to  be  let  alone.  Cooley,  Torts, 
p.  29.  The  principle  is  fundamental  and  es- 
sential in  organized  society  that  every  one, 
in  exercising  a  personal  right  and  in  the  use 
of  his  property,  shall  respect  the  rights  and 
properties  of  others.  He  must  so  conduct 
himself,  in  the  enjoyment  of  the  rights  and 
privileges  which  belong  to  him  as  a  member 
of  society,  as  that  he  shall  prejudice  no  one 
in  the  possession  and  enjoyment  of  those 
which  are  exclusively  his.  When,  as  here, 
there  is  an  alleged  invasion  of  some  personal 
right  or  privilege,  the  absence  of  exact  prece- 
dent, and  the  fact  that  early  commentators 
'spon  the  common  law  have  no  discussion  up- 
on the  subject  are  of  no  material  Importance 
in  awarding  equitable  relief.  That  the  exer- 
cise of  the  preventive  power  of  a  court  of 
equity  is  demanded  in  a  novel  case  is  not  a 
fatal  objection." 

"As  I  have  suggested,  that  the  exercise  of 
this  peculiar  preventive  power  of  a  court  of 
equity  is  not  found  in  some  precisely  an- 
alogous case  furnishes  no  valid  objection  at 
all  to  the  assumption  of  Jurisdiction,  if  the 
particular  circumstances  of  the  case  show 
the  performance  or  the  threatened  perform- 
ance of  an  act  by  a  defendant  which  is 
wrongful,  because  constituting  an  invasion. 


in  some  novel  form,  of  a  right  tc  something 
which  is  or  should  be  conceded  to  be  the 
plaintilTs,  and  as  to  which  the  law  provides 
no  adequate  remedy.  It  would  be  a  Justifi- 
able exercise  of  power,  whether  the  principle 
of  interference  be  rested  upon  analogy  to 
some  established  common-law  principle,  or 
whether  it  is  one  of  natural  Justice.** 

"Instantaneous  photography  is  a  modem 
invention,  and  affords  the  means  of  securing 
a  portraiture  of  an  individuars  face  and  form 
in  Invitum  their  owner.  While,  so  far  forth 
as  it  merely  does  that  although  a  species  of 
aggression,  I  concede  it  to  be  an  irremedi- 
able and  Irrepressible  feature  of  the  social 
evolution.  But  if  it  is  to  be  permitted  that 
the  portraiture  may  be  put  to  commercial  or 
other  uses  for  gain,  by  the  publication  of 
prints  therefrom,  then  an  act  of  invasion  of 
the  individuars  privacy  results,  possibly  more 
formidable  and  more  painful  in  its  conse- 
quences than  an  actual  bodily  assault  might 
be.  Security  of  person  is  as  necessary  as 
the  security  of  property,  and  for  that  com- 
plete personal  security  which  will  result  in 
the  peaceful  and  wholesome  enjoyment  of 
one's  privileges  as  a  member  of  society  there 
should  be  afforded  protection,  not  only 
against  the  scandalous  portraiture  and  dis- 
play of  one's  features  and  person,  but  against 
the  display  and  use  thereof  for  another*s 
commercial  purposes  or  gain.  The  proposi- 
tion is  to  me  an  Inconceivable  one  that  these 
defendants  may  unauthorizedly  use  the  like- 
ness of  this  young  woman  upon  their  adver- 
tisement as  a  method  of  attracting  wide- 
spread public  attention  to  their  wares,  and 
that  she  must  submit  to  the  mortifying  noto- 
riety, without  right  to  Invoke  the  exercise  of 
the  preventive  power  of  a  court  of  equity. 
Such  a  view,  as  it  seems  to  me,  must  have 
been  unduly  influenced  by  a  failure  to  flnd 
precedents  in  analogous  cases,  or  some  dec- 
laration by  the  great  commentators  upon  the 
law  of  a  common-law  principle  which  would 
precisely  apply  to  and  govern  the  action, 
without  taking  into  consideration  that  in  the 
existing  state  of  society,  new  conditions  af- 
fecting the  relations  of  persons  demand  the 
broader  extension  of  those  legal  principles 
which  underlie  the  immunity  of  one's  per- 
son from  attack.  I  think  that  such  a  view 
is  unduly  restricted,  too,  by  a  search  for  some 
property  which  has  been  invaded  by  the  de- 
fendants' acts.  Property  is  not  necessarily 
the  thing  itself  which  is  owned.  It  is  the 
right  of  the  owner  in  relation  to  it  The 
right  to  be  protected  in  one's  possession  of  a 
thing,  or  in  one's  privileges  belonging  to  him 
as  an  Individual,  or  secured  to  him  as  a  mem- 
ber of  the  commonwealth,  is  property,  and, 
as  such,  entitled  to  the  protection  of  the  law. 
The  protective  power  of  equity  is  not  exer- 
cised upon  the  tangible  thing,  but  upon  the 
right  to  enjoy  it  and  so  It  is  called  forth  for 
the  protection  of  the  right  to  that  which  is 
one's  exclusive  possession,  as  a  property 
right    It  seems  to  me  that  the  principle 
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which  iB  applicable  is  analogous  to  that  vjfOJk 
which  courta  of  eqnlly  hare  interfered  to 
protect  fhe  right  of  privacy  in  cases  of  pri- 
yate  writings,  or  of  other  unpublished  pro- 
ducts of  the  mind.** 

•<I  think  that  the  plaintiff  has  the  same 
property  in  the  right  to  be  protected  against 
the  use  of  her  face  for  defendants'  commer- 
dal  purposes  as  she  would  have  if  they  were 
publishing  her  literary  compositions.  The 
right  would  be  conceded  If  she  had  sat  for 
her  photograph,  but,  if  her  face  or  her  por- 
traiture has  a  value,  the  value  is  hers  ex- 
clusively until  the  use  be  granted  away  to 
the  public.  Any  other  principle  of  decision, 
in  my  opinion,  is  as  repugnant  to  equity  as  it 
Is  shocking  to  reason." 

'The  right  to  grant  the  injunction  does 
not  depend  upon  the  existence  of  property 
which  one  has  in  some  contractual  f  omu  It 
depends  upon  the  existence  of  property  in 
any  right  which  belongs  to  a  person.'* 

"It  would  be,  in  my  opinion,  an  extraor- 
dinary view,  which,  while  conceding  the  right 
of  a  person  to  be  protected  against  the  unau- 
thorized circulation  of  an  impubllabed  lec- 
ture, letter,  drawing,  or  other  ideal  property, 
yet  would  deny  the  same  protection  to  a  per- 
son whose  portrait  was  unauthorlzedly  ob- 
tained and  made  use  of  for  commercial  pur- 
poses. The  injury  to  the  plaintiff  Is  irrep- 
arable, because  she  cannot  be  wholly  com- 
pensated in  damages  for  the  various  conse- 
quences entailed  by  the  defendants'  acts. 
The  only  complete  relief  Is  an  injunction  re- 
straining their  continuance.  Whether,  as  in- 
cidental to  that  equitable  relief,  she  should 
be  able  to  recover  only  nominal  damages,  Is 
not  material,  for  the  issuance  of  the  injunc- 
tion does  not,  in  such  a  case,  depend  upon 
the  amount  of  the  damages,  in  dollars  and 
cents." 

The  effect  of  the  reasoning  of  the  learned 
judge  whose  words  have  Just  hepn  quoted 
is  to  establish  conclusively  the  correctness 
of  the  conclusion  which  we  have  reached, 
and  we  prefer  to  adopt  as  our  own  his  rea- 
soning, in  his  own  words,  rather  than  to 
paraphrase  them  into  our  own. 

The  decision  of  the  Ck>urt  of  Appeals  of 
New  York  in  the  Roberson  Case  gave  rise 
to  numerous  articles  in  the  different  law 
magazines  of  high  standing  In  the  country — 
some  by  the  editors  and  others  by  contribu- 
tors. In  some  the  conclusion  of  the  majority 
of  the  court  was  approved,  in  others  the 
views  of  the  dissenting  Judges  were  com- 
mended, and  in  still  others  the  case  and  sim- 
ilar cases  were  referred  to  as  apparently  es- 
tablishing that  the  claim  of  the  majority 
was  correct,  but  regret  was  expressed  that 
the  necessity  was  such  that  the  courts  could 
not  recognize  the  right  asserted.  An  editorial 
in  the  American  Law  Review  (volume  36, 
p.  636)  said:  "The  decision  under  review 
shocks  and  wounds  the  ordinary  sense  of 
Justice  of  mankind.  We  have  heard  it  allud- 
ed to  only  in  t«rms  of  regret."    There  were 


also  articles  referring  to  other  cases  cited 
which  deal  with  the  question  as  to  the  ex- 
istence of  a  right  of  privacy.  See  86  Am. 
Law  Rev.  614,  684;  34  Am.  Law  Reg.  (N.  S.) 
184;  41  Id.  669;  1  CoL  Law  Rev.  491;  2  Id. 
437;  44  Alb.  Law  J.  428;  66  Gent  L.  J. 
123;  67  Id.  361.  See,  also.  North  American 
Review  (September,  1902)  361;  22  Am.  ft 
Bug.  Enc.  Law  (2d  Bd.)  1311;  note  to  Rober- 
son V.  Box  Co.  (N.  Y.)  89  Am.  St  Rep.  844; 
note  to  Ck)rliss  v.  Walker  (Mass.)  31  L.  R. 
A.  283.  Articles  on  the  subject  of  the  right 
of  privacy  have  also  appeared  In  12  Yale  L. 
J.  86»  24  Nat  Corp.  R^.  709,  25  Nat  Corp. 
Rep.  183,  416,  6  Law  Notes,  79,  and  Case  and 
Comment,  86  Chicago  L.  N.  126  (July,  1902); 
but  these  articles  were  not  accessible  to  us 
at  the  time  this  opinion  was  written. 

As  we  have  already  said,  cases  may  arise 
where  it  is  difficult  to  determine  on  which 
side  of  the  line  of  demarkation  which  sep- 
arates the  right  of  privacy  from  the  well- 
established  rights  of  others  they  are  to  be 
found;  but  we  have  little  difficulty  in  ar- 
riving at  the  conclusion  that  the  present  case 
Is  one  in  which  it  has  been  established  that 
the  right  of  privacy  has  been  invaded,  and 
Invaded  by  one  who  cannot  claim  exemp- 
tion under  the  constitutional  guaranties  of 
freedom  of  speech  and  of  the  press.  The 
form  and  features  of  the  plaintiff  are  his 
own.  The  defendant  insurance  company 
and  its  agent  had  no  more  authority  to 
display  them  in  public  for  the  purpose  of  ad- 
vertising the  business  in  which  they  were 
engaged  than  they  would  have  had  to  compel 
the  plaintiff  to  place  himself  upon  exhibition 
for  this  purpose.  The  latter  procedure  would 
have  been  unauthorized  and  unjustifiable,  as 
every  one  will  admit  and  the  former  was 
equally  an  invasion  of  the  rights  of  his  per- 
son. Nothing  appears  from  which  it  is  to 
be  inferred  that  the  plaintiff  has  waived  his 
right  to  determine  himself  where  his  pic- 
ture should  be  displayed  In  favor  of  the  ad- 
vertising right  of  the  defendants.  The  mere 
fact  that  he  is  an  artist  does  not  of  itself 
establish  a  waiver  of  this  right  so  that  his 
picture  might  be  used  for  advertising  pur- 
posea  If  he  displayed  in  public  his  works 
as  an  artist,  he  would,  of  course,  subject  his 
works  and  his  character  as  an  artist  and  pos- 
sibly his  character  and  conduct  as  a  man,  to 
such  scrutiny  and  criticism  as  would  be 
legitimate  and  proper  to  det^mlne  whether 
he  was  entitled  to  rank  as  an  artist  and 
should  be  accorded  recognition  as  such  by 
the  public.  But  it  Is  by  no  means  clear  that 
even  this  would  have  authorized  the  pub- 
lication of  his  picture.  The  constitutional 
right  to  speak  and  print  does  not  necessarily 
carry  with  it  the  right  to  reproduce  the  form 
and  features  of  man.  The  plaintiff  was  In 
no  sense  a  public  character,  even  If  a  dif- 
ferent rule  in  regard  to  the  publication  of 
one's  picture  should  be  applied  to  such  char- 
acters. It  is  not  necessary  in  this  case  to 
hold— nor  are  we  prepared  to  do  so — ^tliat  the 
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mere  ftict  that  a  man  has  become  what  Is 
called  a  public  character,  either  byaspirlng  to 
public  office,  or  by  holding  public  office,  or  by 
exercising  a  profession  which  places  him  be- 
fore the  public,  or  by  engaging  in  a  busi- 
ness which  has  necessarily  a  public  nature, 
gives  to  every  one  the  right  to  print  and  cir- 
culate his  picture.  To  use  the  language  of 
Hooker,  J.,  in  Atkinson  v.  Doherty,  supra: 
"We  are  loath  to  believe  that  the  man  who 
makes  himself  useful  to  mankind  surrenders 
any  right  to  privacy  thereby,  or  that,  because 
he  permits  his  picture  to  be  published  by 
one  person  and  for  one  purpose,  he  is  for- 
ever thereafter  precluded  from  enjoying  any 
of  his  rights.**  It  may  be  that  the  aspirant 
for  public  office,  or  one  in  official  position* 
impliedly  consents  that  the  public  may  gaze 
not  only  upon  him,  but  upon  his  picture,  but 
we  are  not  prepared  now  to  hold  that  even 
this  is  true.  It  would  seem  to  us  that  even 
the  President  of  the  United  States,  in  the 
lofty  position  which  he  occupies,  has  some 
rights  in  reference  to  matters  of  this  kind 
which  he  does  not  forfeit  by  aspiring  to  or 
accepting  the  highest  office  within  the  gift 
of  the  people  of  the  several  states.  While 
no  person  who  has  ever  held  this  position, 
and  probably  no  person  who  has  ever  held 
public  office,  has  even  objected  or  ever  will 
object  to  the  reproduction  of  his  picture  In 
reputable  newspapers,  magazines,  and  peri- 
odicals, still  it  cannot  be  that  the  mere  fact 
that  a  man  aspires  to  public  office  or  holds 
public  office  subjects  him  to  the  humilia- 
tion and  mortification  of  having  his  picture 
displayed  in  places  where  he  would  never 
go  to  be  gazed  upon,  at  times  when  and 
under  circumstances  where  if  he  were  per- 
sonally present  the  sensibilities  of  his  nature 
would  be  severely  shocked.  If  one's  picture 
may  be  used  by  another  for  advertising  pur- 
poses, it  may  be  reproduced  and  exhibited 
anywhere.  If  it  may  be  used  in  a  news- 
paper. It  may  be  used  on  a  poster  or  a  pla- 
card. It  may  be  posted  upon  the  walls  of 
private  dwellings  or  upon  the  streets.  It 
may  ornament  the  bar  of  the  saloon  keeper 
or  decorate  the  walls  of  a  brothel. "  By  be- 
coming a  member  of  society,  neither  man  nor 
woman  can  be  presumed  to  have  consented 
to  such  uses  of  the  impression  of  their 
faces  and  features  upon  paper  or  upon  can- 
vas. The  conclusion  reached  by  us  seems  to 
be  so  thoroughly  in  accord  with  natural  Jus- 
tice, with  the  principles  of  the  law  of  every 
civilized  nation,  and  especially  with  the  elas- 
tic principles  of  the  common  law,  and  so  thor- 
oughly in  harmony  with  those  principles  as 
molded  under  the  influence  of  American  in- 
stitutions, that  it  seems  strange  to  us  that 
not  only  four  of  the  Judges  of  one  of  the 
most  distinguished  and  learned  courts  of  the 
Union,  but  also  lawyers  of  learning  and  abil- 
ity, have  found  an  insurmountable  stumbling 
block  In  the  path  that  leads  to  a  recognition 
of  the  right  which  would  give  to  persons  like 
the  plaintiff  in  this  case  and  the  young  | 


woman  In  the  Boberson  Case  redress  for  the 
leg^  wrong,  or  what  Is  by  some  of  the  law 
writers  called  the  outrage,  perpetrated  by 
the  unauthorized  use  of  their  pictures  for 
advertising  purposes. 

What  we  have  ruled  cannot  be  in  any  sense 
construed  as  an  abridgment  of  the  liberty 
of  speech  and  of  the  press  as  guarantied  in 
the  Constitution.  Whether  the  reproduction 
of  a  likeness  of  another  which  is  free  from 
caricature  can  in  any  sense  be  declared  to  be 
an  exercise  of  the  right  to  publish  one's  sen- 
timents, certain  it  Is  that  one  who  merely 
for  advertising  purposes,  and  from  mercenary 
motives,*  publishes  the  likeness  of  another 
without  his  consult,  cannot  be  said,  in  so 
doing,  to  have  exercised  the  right  to  pub- 
lish his  sentiments.  The  publication  of  a 
good  likeness  of  another,  accompanying  a 
libelous  article,  would  give  a  right  of  action. 
The  publication  of  a  caricature  is  generally, 
if  not  always,  a  libel.  Whether  the  right 
to  print  a  good  likeness  of  another  is  an  in- 
cident to  a  right  to  express  one's  sentiments 
In  reference  to  a  subject  with  which  the  per- 
son whose  likeness  Is  published  is  connected. 
Is  a  question  upon  which  we  cannot,  under 
the  present  record,  make  any  authoritative 
decision;  but  it  would  seem  that  ar  holding 
that  the  publication  of  a  likeness  under  such 
circumstances  without  the  consent  of  the  per- 
son whose  likeness  is  published  is  allowable 
would  be  giving  to  the  word  ^'sentiment"  a 
very  extended  meaning.  The  use  of  a  pen 
portrait  might  be  allowable  in  some  cases 
where  the  use  of  an  actual  portrait  was  not 
permissible.  There  is  In  the  publication  of 
one's  picture  for  advertising  purposes  not  the 
slightest  semblance  of  an  expression  of  an 
idea,  a  thought,  or  an  opinion,  within  the 
meaning  of  the  constitutional  provision  which 
guaranties  to  a  person  the  right  to  publish  his 
sentiments  on  any  subject  Such  conduct  is 
not  embraced  witliln  the  liberty  to  print,  but 
is  a  serious  invasion  of  one's  right  of  privacy, 
and  may  in  many  cases,  according  to  the 
circumstances  of  the  publication  and  the  uses 
to  which  it  is  put,  cause  damages  to  flow 
which  are  irreparable  in  their  nature.  The 
knowledge  that  one's  features  and  form  are 
being  used  for  such  a  purpose,  and  displayed 
in  such  places  as  such  advertisements  are 
often  liable  to  be  found,  brings  not  only  the 
person  of  an  extremely  sensitive  nature,  but 
even  the  individual  of  ordinary  sensibility,  to 
a  realization  that  his  liberty  has  been  taken 
away  from  him;  and,  as  long  as  the  adver- 
tiser uses  him  for  these  purposes,  he  can- 
not be  otherwise  than  conscious  of  the  fact 
that  he  is  for  the  time  being  under  the  con- 
trol of  another,  that  be  is  no  longer  free, 
and  that  he  is  in  reality  a  slave,  without 
hope  of  freedom,  held  to  service  by  a  merci- 
less master ;  and  If  a  man  of  true  instincts, 
or  even  of  ordinary  sensibilities,  no  one  can 
be  more  conscious  of  his  enthrallment  than 
he  is. 

So  thoroughly  satisfled  are  we  that  the  law 
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recognizes,  within  proper  limits,  as  a  legal 
right,  the  right  of  privacy,  and  that  the  pub- 
lication of  one's  picture  without  his  consent 
by  another  as  an  advertisement,  for  the  mere 
purpose  of  Increasing  the  profits  and  gains 
of  the  advertiser,  Is  an  invasion  of  this  right, 
that  we  venture  to  predict  that  the  day  will 
come  that  the  American  bar  will  marvel 
that  a  contrary  view  was  ever  entertained  by 
judges  of  eminence  and  ability,  just  as  In  the 
present  day  we  stand  amazed  that  Lord  Goke 
should  have  combated  with  all  the  force  of 
his  vigorous  nature  the  proposition  that  the 
court  of  chancery  had  jurisdiction  to  enter- 
tain an  application  for  Injunction  to  restrain 
the  enforcement  of  a  conmion-law  judgment 
which  had  been  obtained  by  fraud,  and  that 
liord  Hale,  with  perfect  composure  of  man- 
ner and  complete  satisfaction  of  soul,  Im- 
posed the  death  penalty  for  witchcraft  upon 
ignorant  and  harmless  women. 

13-15.  It  is  now  to  be  determined  whether 
what  may  be  called  the  first  count  in  the 
petition  set  forth  a  cause  of  action  for  libel, 
as  against  a  general  demurrer.  The  publica- 
tion did  not  mention  the  plalntilTs  nUme,  but 
it  did  contain  a  likeness  of  him  that  his 
friends  and  acquaintances  would  readily  rec* 
ognizc  as  his,  and  the  words  of  the  publica- 
tion printed  under  the  likeness  were  put  Into 
the  mouth  of  him  whose  likeniess  was  pub- 
lished. It  was,  so  far  as  his  friends  and 
acquaintances  were  concerned,  the  same  as 
if  his  name  had  been  signed  to  the  printed 
words.  In  these  words  he  was  made  to  say. 
In  effect,  that  he  had  secured  insurance  with 
the  defendant  company;  that  oa  this  account 
his  fiimlly  were  protected,  and  he  was  re- 
ceiving an  Income  from  an  annual  dividend 
on  paid-up  policies.  These  words  are  harm- 
less in  themselves.  Standing  alone,  they  con- 
tain nothing,  and  carry  no  Inference  of  any- 
thing that  is  disgraceful,  to  be  ashamed  of; 
or  calculated  to  bring  one  Into  reproach. 
When,  in  an  action  for  Jibel,  the  words  de- 
clared on  are  harmless  in  themselves,  and 
the  petition  alleges  no  extrinsic  fact  which 
would  show  that  the  words  might  be  taken 
in  other  than  their  ordinary  sense,  a  cause 
of  action  for  a  libel  is  not  sufflcientiy  set 
forth.  Stewart  v.  Wilson,  23  Minn.  449.  If, 
in  the  light  of  extrinsic  facts,  words  appar- 
ently harmless  are  such  as  to  convey  to  the 
mind  of  the  reader  who  is  acquainted  with 
the  extrinsic  facts  a  meaning  which  vtIH  be 
calculated  to  expose  the  person  about  whom 
the  words  are  used  to  contempt  or  ridicule, 
then  such  harmless  words  become  libelous, 
and  an  action  is  well  brought,  although  no 
special  damages  may  be  allegetl.  Behre  v. 
Cash  Register  Ck).,  100  Ga.  213,  27  S.  E.  086, 
82  Am.  St  Bep.  320;  Holmes  v.  Clisby,  118 
Ga.  823,  45  8.  E.  684;  CentralRy.  Go.  v. 
Sheftall,  118  Ga.  865,  45  S.  B.  687. 

It  is  alleged  that  the  plaintiff  did  not  have, 

and  never  had  had,  a  policy  of  Insurance 

with  the  defendant  company,  and  that  this 

fact  was  known  to  his  friends  and  acquaint- 
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ances.  In  the  light  of  these  allegations,  the 
words  attributed  to  the  plaintiff  become  ab- 
solutely false,  and  those  who  are^  acquainted 
with  the  facts,  upon  reading  the  statement, 
would  naturally  ask,  **For  what  purpose  was 
this  falsehood  written  7'  It  was  either  gratu- 
itous, or  It  was  for  a  consideration;  and, 
whichever  conclusion  might  be  reached,  the 
person  to  whom  the  words  were  attributed 
would  become  contemptible  in  the  mind  of 
the  reader.  He  would  become  at  once  a  self- 
confessed  liar.  If  he  lied  gratuitously,  he 
would  receive  and  merit  the  contempt  of  all 
persons  having  a  correct  conception  of  moral 
principles.  If  he  lied  for  a  consideration,  he 
would  become  odious  to  every  decent  indi- 
vidual. See  Golvard  v.  Black,  110  Oa.  648, 
86  S.  B.  80.  It  seems  clear  to  us  that  a  jury 
could  find  from  the  facts  alleged  that  the 
publication,  in  the  light  of  the  extrinsic 
facts,  was  libelous,  and  the  plaintiff  was  en- 
titied  to  have  this  question  submitted  to  the 
jury.  Beazley  v.  Reld,  68  Ga.  880;  Holmes 
V.  CUsby,  121  Ga.  241,  48  S.  B.  034. 

16.  Having  reached  the  conclusion  that 
each  count  in  the  petition  set  forth  a  cause 
of  action  as  against  a  general  demurrer,  it 
remains  now  to  be  determined  whether  any 
of  the  objections  raised  in  the  special  de- 
murrer were  well  taken.  It  is  said  that  there 
was  a  misjoinder  of  parties,  in  that  Adams 
should  not  be  joined  with  the  other  defend- 
ants, or  either  of  them.  In  the  count  for  libel 
or  the  count  for  a  violation  of  the  right  of 
privacy.  The  allegations  of  the  petition  are 
sufficient  to  show  that  the  three  defendants 
were  joint  wrongdoers,  and  were  therefore 
not  Improperly  joined  In  the  same  action.  A 
further  objection  was  that  there  was  a  mis- 
joinder  of  causes  of  action.  In  that  there  was 
an  attempt  to  join  a  cause  of  action  ex  de- 
licto (the  libel)  with  a  cause  of  action  ex 
contractu  (the  violation  of  the  right  of  pri- 
vacy). While  the  petition  does  allege  that 
the  violation  of  the  right  of  privacy  was  the 
result  of  a  breach  of  trust  or  confidence  re- 
posed in  Adams,  still  it  is  distinctly  charged 
that  it  is  a  trespass  upon  his  right  of  pri- 
vacy; and,  construing  the  petition  as  a 
whole.  It  is  manifest  that  the  pleader  in- 
tended to  bring  an  action  for  a  tort  It  was 
further  objected  that  no  facts  were  alleged 
from  which  the  charge  of  malice  can  be 
legally  drawn,  and  that  it  did  not  appear 
from  the  allegations  of  the  petition  that  any 
ridicule  befell  petitioner  by  reason  of  the 
publication.  The  publication,  in  the  light  of 
the  extrinsic  facts,  being  a  libel,  the  law 
would  infer  malice,  and  it  was  not  necessary 
to  allege  that  any  ridicule  actually  befell  the 
petitioner;  all  that  is  necessary  to  consti- 
tute the  publication  a  libel  being  that  the 
statements  should  be  of  such  a  character  as 
had  a  tendency  to  bring  the  plaintiff  into 
contempt  or  ridicule.  The  court  erred  in  dis- 
missing the  petition. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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(122  Ga.  255) 

BUCK  ft  DOWIONO  t.  NICH0LL8  HFa 

CO. 

(SupieoM  OourC  •£  Georgia.     March  4,  liXXL) 

▲PPBAItf— BBTIBW — IHBUFFIUUBIIT  BDOOSD. 

L  Gronndfl  of  a  motion  for  a  new  trial,  com- 
plaining of  the  rejection  or  admission  oC  evi- 
dence, which  do  not  set  forth  the  evidence  ei- 
ther literally  or  in  sabstanoe,  bnt  refer  to  por- 
tions of  the  record  other  than  the  motion  fbr 
a  new  trial  for  such  evidence,  or  which  do  not 
set  forth  the  evidence  in  snch  a  manner  that 
the  assignment  of  error  can  be  intelligently  dealt 
with,  cannot  be  considered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87« 
Gent.  Dig.  New  Trial,  SI  208, 266,  27&-275.] 

2.  Under  the  evidence  in  the  record  there 
conld  be  no  recovery  in  favor  of  the  plalntiflii» 
and  there  was  no  error  in  overroling  the  mo- 
tion for  a  new  triaL 

(Syllabna  by  the  Conrt) 

Brror  from  Superior  Court,  Coffee  County; 
T.  A.  Parker,  Judge. 

Action  by  Buck  ft  Downing  agalnit  tlia 
Nicholla  Manufacturing  Company.  Judg- 
ment for  defendant,  and  plaintiff  brlnga  er- 
ror.   Affirmed. 

Quincey  ft  McDonald,  for  plaintiff  in  error. 
Leon  A.  Wilson,  for  defendant  in  error. 

OOBB,  J.  This  was  an  action  for  dam- 
ages for  cutting  the  timber  on  described  lots 
of  land.  At  the  trial  the  plaintiffs  faUed 
to  recover,  and  they  except  to  the  overruling 
of  their  motion  for  a  new  trial. 

The  controlling  Issue  in  the  case  was  title. 
The  plaintiffs  relied  on  prescription,  and 
ondertook  to  show  possession  for  seven  years 
under  color.  The  court,  however,  rejected 
certain  conveyances  offered  by  the  plain- 
tiffs, without  which  there  could  be  no  re- 
covery in  their  favor.  The  rejection  of  these 
conveyances  was  made  the  subject  of  as- 
signments of  error  In  the  amended  motion 
for  a  new  trial,  but,  under  the  rule  stated 
in  the  first  beadnote,  these  assignments  can- 
not be  considered.  Thero  was  no  error  In 
overruling  the  motion  for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(122  Ga.  258) 

CHEROKEE  MILLS  v.  GATE  CITY  COT- 
TON MILLS. 

(Supreme  Court  of  Georgia.     March  4,  1005.) 

BAUD— STATUTB  OF  FBAUDS— AOTION  BT  OOBPO- 
BATION— FLBADin  O. 

1.  The  contract  for  a  breach  of  whidi  the 
plaintiff  sought  damages  was  one  which  was 
enforceable  as  a  valid  executory  contract  of 
sale,  notwithstanding  the  statute  of  fraads,  be- 
ing evidenced  by  a  definite  written  proposal 
inade  by  the  defendant,  which  was  uncondition- 
ally accepted  in  writing  by  the  plaintiff. 

2.  When  a  plaintiff  corporation  alleges  deal- 
ings between  its  officers  and  the  officers  of  the 
defendant  corporation,  but  fails  to  give  the 
names  of  the  officers  referred  to.  It  is  the  right 
of  the  defendant  by  appropriate  special  demur- 
rer to  call  on  the  plaintiff  to  do  so. 

(Syllabus  k^^  the  Court.) 


Error  from  Superior  Court*  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  Cherokee  Mills  against  the 
Gate  Cily  Cotton  Mills.  Judgment  for  de- 
fendant  and   plaintiff   brings   error.     Re- 


Sanders  ft  Darls  and  J.  F.  Gtollghtly,  for 
plaintiff  In  error.  Payne  &  Tye  and  Wlnfleld 
Jones,  for  defendant  In  error. 

BYANS^  J.  A  suit  for  damages  for  the 
alleged  breach  of  a  contract  was  brought  by 
the  Cherokee  Mills  against  the  Gate  City 
Cotton  Mills.  As  evidencing  the  contract, 
the  plaintiff  relied  upon  two  letters,  one  of 
which,  dated  September  23,  1902,  signed  by 
the  defendant,  and  addressed  to  the  manager 
of  the  plaintiff,  contained  the  following: 
*'We  beg  to  confirm  our  sale  of  (25,000) 
Twenty-five  Thousand  pounds  of  Silver  Gray 
Yams  to  you  last  evening  over  Phone,  basis 
of  7s  or  8s,  at  16  cts.  per  pound.  Delivered 
less  2%  for  cwnmissinns  and  2%  cash  dis- 
count, terms  10th,  Proz.  The  conditions  of 
delivery  to  be  made  upon  the  completion  of 
our  Dye  plant,  which  we  hope  and  expect 
to  have  completed,  and  machinery  installed, 
by  Nov.  next;  your  order  shall  have  prompt 
attention  so  soon  as  our  Dye  plant  Is  in 
working  ordiar.  If  you  could  use  any  Nos. 
above  12s,  we  could  duplicate  your  order  for 
'Mock  Bgyptlon'  on  basis  of  1^  eta.  for 
No.  10b,  White  Yam  at  2  cts.  for  dying,  and 
^  ct.  rise  for  each  Na  above  10s.  Command 
us  when  we  can  serve  you."  The  other  let- 
ter was  one  written  on  September  26,  1902, 
signed  by  the  plaintiff,  and  addressed  to  the 
defendant,  replying  as  follows:  "We  beg  to 
acknowledge  rect  of  your  favor  of  the  23d 
lust,  confirming  and  setting  forth  conditions 
of  our  purchase  of  26^0(X)  lbs.  of  Silver  Gray 
Yam  from  you,  which  Is  satisfactory  to  us. 
As  to  delivery,  we  hope  you  will  be  able 
to  make  delivery  commencing  in  Nov.  and 
complete  the  order  by  the  1st  of  Jan.  Just 
a^  present  we  could  not  use  any  Nos.  above 
10s."  The  plalntHTs  petition  discloses  that 
in  the  negotiations  had  by  telephone  (re- 
ferred to  In  the  first  letter)  the  defendant 
did  not  mention  Its  Inability  to  fill  the  order 
until  the  completion  of  its  dye  plant,  but 
merely  quoted  prices^  and  that  the  plaintiff 
accepted  Its  offer,  and  asked  that  it  put 
the  same  in  writing.  The  petition  also  set 
forth  the  following  allegations  of  fact:  On 
and  after  November  1,  1902,  the  plaintiff 
had  communication  with  the  defendant  by 
wire  and  by  letter  regarding  the  time  the 
latter  would  be  able  to  fill  the  order  for 
yam,  and  'the  defendant  recognised  its  obli- 
gations under  the  contract,  but  stated  that 
on  account  of  some  delay  In  getting  certain 
machinery  it  had  been  unable  to  start  its 
dyeworks.  Later,  the  defendant  excused  its 
nonperformance  on  the  ground  of  sickness 
among  its  employes,  and  for  other  causes; 
and  on  May  1,  1908,  the  price  of  cotton  and 
cotton  yams  having  in  the  meantime  ad-- 
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yaoced,  refused  to  carry  out  its  contract, 
claiming  that  "said  contract  was  conditional, 
and  it  was  not  under  obligation  to  sbip  said 
yams.**  Defendant  "knew  on  the  Ist  of  Jan- 
uary, 1903,  that  it  was  not  going  to  ship 
said  yams,"  but,  Instead  of  so  notifying  the 
plaintifT,  continued  its  yarlous  excuses  up  to 
May  iBt,  on  which  date  the  price  of  the  yams 
ordered  had  advanced  from  16  to  20  cents  per 
pound,  and  this  advance  in  price  was  the 
true  reason  for  declining  to  fill  the  order. 
The  defendant  could  have  completed  its  dye- 
wcvks  and  shipped  the  yams  by  that  date, 
having  had  ample  time  tn  which  to  do  so; 
but  in  bad  faith,  and  on  account  of  the  ad- 
vance in  cotton,  "refused  to  complete  said 
dyeworks  in  order  to  evade  the  shipping  of 
said  25,000  pounds  of  yam.**  The  defendant 
willfully  misled  plaintiff  as  to  its  intention 
of  complying  with  Its  contract,  so  that  plain- 
tiff could  not  get  yarns  from  other  sources 
before  the  price  went  up  to  20  cents  per 
pound;  on  May  1st  repudiated  the  contract, 
flatly  refused  to  make  any  settlement  with 
plaintiff  for  the  damages  suffered,  and  in 
bad  faith  forced  the  plaintiff  into  litigation 
In  order  to  assert  its  rights.  In  consequence, 
the  plahitlff  was  entitled  to  recover  the  sum 
of  ^200  expended  for  attorney's  fees,  in  ad- 
dition to  $1,000  damages,  representing  the 
difference  in  the  market  price  of  the  yam  on 
May  Ist,  when  the  breach  of  contract  was 
committed,  and  that  at  which  the  yam  had 
been  sold. 

To  this  petition  the  defendant  demurred 
both  generally  and  specially.  The  court  sus- 
tained the  general  demurrer,  and  also  two  of 
the  special  grounds  of  demurrer,  with  leave 
to  the  plaintiff  to  amend  its  petition  within 
10  days  In  order  to  meet.  If  possible,  the  ob- 
jections urged  against  it  'The  plaintiff 
failed  and  refused  to  make  any  amendment,'' 
and  brought  the  case  to  this  court  for  re- 
view. 

1-  Such  an  executory  contract  of  sale  as 
that  declared  on  in  the  present  case  is  en- 
forceable, if  properly  evidenced  in  writing, 
80  as  to  take  it  out  of  the  statute  of  frauda 
Forsyth  Mfg.  Co.  v.  Castlen,  112  Ga.  109,  87 
S.  E.  485,  81  Am.  St.  Rep.  28.  But  on  the 
argument  here  counsel  for  the  defendant  in 
error  insisted  that  the  two  letters  relied  on 
by  the  plaintiff  as  setting  forth  the  contract 
did  not  constitute  a  sufficient  memorandum 
of  the  parol  agreement  entered  into  by  the 
parties  over  the  telephone,  in  that  the  letter 
of  confirmation  written  by  the  Gate  City  Cot- 
ton Mills  added  a  condition  as  to  delivery 
not  theretofore  agreed  on,  and  there  was  not, 
in  the  letter  in  reply,  written  by  the  Chero- 
kee Mills,  an  unqualified  acceptance  of  the 
offer  as  thus  conditioned.  To  constitute  a 
meeting  of  the  minds  of  two  contracting 
parties,  there  must,  of  course,  be  an  uncondi- 
tional acceptance  of  an  unconditional  offer. 
Decker  v.  Gwlnn,  95  Qa.  518,  20  S.  B.  240. 
There  was,  however,  such  a  meeting  of 
minds  alleged  In  the  present  petition.    While 


the  Gate  City  Cotton  Mills,  In  its  letter  ot 
September  23d,  for  the  first  time  stipulated 
that  delivery  was  not  to  take  place  till  the 
completion  of  its  dye  plant,  yet  the  Cherokee 
Mills  made  no  point  on  this  change  in  their 
previous  parol  understanding,  but  wrote  in 
reply  that  the  conditions  named  in  the  letter 
confirming  the  sale  were  satisfactory.  This 
change  was  not  overlooked,  for,  referring  to 
the  time  of  the  proposed  delivery,  the  writer 
expressed  the  hope  that  the  Gate  City  Cotton 
Mills  would  "be  able  to  make  delivery  com- 
mencing in  Nov.  and  complete  the  order  by 
the  1st  of  Jan.**  No  specific  time  for  de- 
livery was  mentioned  during  the  course  of 
the  negotiations  conducted  over  the  tele- 
phone. The  defendant  was  invited  to  re- 
duce its  offer  to  writing.  It  did  so^  stating 
the  condition  on  which  delivery  could  be 
made.  The  terms  were  satisfactory  to  the 
plaintiff,  and  it  so  explicitly  stated  in  its 
reply  to  the  defendant's  proposal.  The  let- 
ter of  acceptance  was  unqualified  and  uncon- 
dltlonaL  The  hope  expressed  by  the  writer 
as  to  delivery  being  made  between  Novem- 
ber and  January  evidently  was  inspired  by, 
and  was  In  courteous  acknowledgment  of, 
the  expressed  hope  and  expectation  on  the 
part  of  the  Gate  City  Cotton  Mills  that  its 
dye  plant  would  be  completed  and  its  ma- 
chinery Installed  therein  by  November,  and 
its  assurance  that  the  order  should  have 
prompt  attention  so  soon  as  its  dyeworks 
were  tn  working  order.  The  concluding  sen- 
tence of  the  letter  of  acceptance  was  in  di- 
rect reply  to  an  offer  to  duplicate  the  order 
of  25,000  pounds  in  yams  of  a  different  kind* 
which  offer  was,  for  the  time  being,  declin- 
ed. No  further  negotiations  were  necessa- 
ry or  were  contemplated  by  either  party. 
The  trade  was  closed,  and  each  of  the  par- 
ties became  bound  by  its  terms.  According- 
ly we  hold  that  the  breach  of  contract  com- 
mitted by  the  defendant  gave  to  the  plaintiff 
a  cause  of  action,  and  that  the  court  erred 
in  sustaining  the  general  demurrer  to  the 
plaintiff's  petition. 

2.  In  the  third  paragraph  of  the  petition, 
wherein  the  tentative  negotiations  had  by 
telephone  were  stated,  the  plaintiff  alleged 
that  the  same  were  conducted  **througb  Its 
proper  officers**;  and  In  the  eighth  paragraph 
of  the  petition,  in  which  the  plaintiff  set  forth 
its  contention  that  the  defendant  had  acted 
in  bad  faith,  and  was  therefore  liable  for  at- 
torney's fees,  the  plaintiff  averred  that  it  had 
"approached  said  company,  through  its  prop- 
er officers,  to  make  good  said  contract,"  but 
that  they  flatly  refused  to  pay  the  plaintiff 
any  damages.  Each  of  these  paragraphs  was 
specially  demurred  to  on  the  ground  that  the 
names  of  the  officers  referred  to  were  not 
given.  The  court,  in  passing  upon  the  de- 
fendant's special  demurrers,  held  that  it  was 
entitled  to  the  information  thus  called  for, 
but  in  the  order  sustaining  the  demurrers 
gave  the  plaintiff  10  days  in  which  to  make 
an  appropriate  amendment  to  meet  the  ob' 
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Jectlon  therebi  msed.  The  plaintiff  did  not 
avail  Itself  of  this  privilege,  the  court  having, 
by  the  same  order,  sustained  the  general  de- 
murrer to  the  petition,  so  that  the  amendment 
suggested  would  not  have  saved  the  case 
from  a  dismissal.  We  think  the  ruling  on 
the  special  demurrers  was  right  To  call  on 
the  plaintiff  to  give  the  names  of  its  own 
officers  who  undertook  to  contract  in  its  be- 
half was  certainly  not  unreasonable,  nor  was 
it  any  hardship  on  the  plaintiff  to  require  it 
to  name  the  persons  with  whom  it  had  dealt, 
as  officers  of  the  defendant  corporation,  in 
its  effort  to  adjust  its  claim  for  damages. 
These  persons  were,  as  officers  of  the  defend- 
ant, charged  with  having  acted  in  bad  faith; 
and  the  defendant,  being  a  corporation,  had 
a  right  to  be  put  on  notice  as  to  their  names, 
in  order  that  it  might  defend  by  showing  (if 
such  were  the  fact)  that  the  persons  named 
,were  either  not  officers  representing  it  or 
were  not  acting  within  the  real  or  apparent 
scope  of  their  authority.  The  demand  for 
additional  information  on  the  subject  was 
not  idle,  was  properly  made  by  demurrer, 
and  no  reasons  appear  why  the  plaintiff 
could  not  have  furnished  the  information. 
As  the  case  was  improperly  dismissed  on  gen- 
eral demurrer,  we  have  given  direction  that 
the  plaintiff  be  afforded  an  opportunity  to 
meet  the  objection  raised  by  the  special  de- 
murrers by  offering  an  appropriate  amend- 
ment 

Judgment   reversed,    with   direction.    All 
the  Justices  concur. 


022  Oa.  283) 

HOGAN  T.  WALSH. 
(Supreme  Oourt  of  Georgia.     March  4,  1905.) 

PABTNEBSHIF— ACCOU  NTI N  G — REFEBENCE— 
BEPOBT— EXCEPTIONS— JUDGMENT. 

An  equitable  accouutin)?  between  partners 
may  be  faitd  in  cases  where  one  partner  has 
sought  to  withhold  from  his  copartner  the  right 
of  participation  in  the  partnership,  and  to  ex- 
clude or  expel  his  copartner,  without  a  prayer 
for  a  dissolution.  Where,  In  a  suit  of  this  char- 
acter, the  various  issues  were  referred  to  an 
auditor,  to  whose  report  exceptions  were  filed, 
the  jud^^e  had  authority  to  pass  on  the  excep- 
tions without  submitting  the  issues  made  there- 
by to  a  jury.  A  judgment  overruling  the  ex- 
ceptions, and  making  the  auditor's  finding  the 
judgment  of  the  court,  unexcepted  to,  is  valid 
and  final. 

(Syllabus  by  the  Court) 

Error  from  Superior  Ck>urt  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  James  H.  Walsh  against  W.  J. 
Hogan.  Judgment  for  plaintiff.  An  execu- 
tion was  levied  on  property  of  defendant, 
who  filed  an  affidavit  of  Illegality.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

T.  C.  Battle  and  W.  I.  Heyward,  for  plain- 
tiff in  error.  F«  M.  Hughes,  for  defendant 
in  error. 

EVANS,  J.  An  execution  in  favor  of 
James  H.  Walsh  against  W.  J.  Hogan  was 


levied  upon  property  of  tlie  defendant  This 
levy  was  arrested  by  an  afiadavit  of  illegal- 
ity on  the  ground  that  there  was  "no  Judg- 
ment or  decree  rendered  upon  the  suit  of 
James  H.  Walsh  against  him  in  said  case 
in  the  superior  court,  as  a  foundation  for  the 
issuing  of  said  fl.  fa."  The  issue  thus  made 
was  submitted  to  the  Judge  of  the  superior 
court  without  the  Intervention  of  a  Jury, 
and  the  following  documentary  evidence  was 
submitted: 

(1)  The  petition  in  a  suit  by  Walsh  against 
Hogan,  in  which  petition  it  was  alleged  they 
were  partners  in  a  retail  grocery  business; 
that,  by  the  terms  of  the  partnership,  the 
plaintiff  was  to  give  his  entire  time  to  the 
management  of  their  store,  and  to  receive 
reasonable  compensation  for  his*  services, 
and  that  the  profits  of  the  enterprise  were  to 
be  equally  divided  between  the  partners; 
that  the  daily  cash  receipts  of  the  business 
were  delivered  to  Hogan  for  the  purpose  of 
buying  goods  for  the  partnership,  but  he,  in- 
stead of  so  doing,  used  the  cash  receipts  in 
the  purchase  of  goods  for  an  independent 
business  conducted  by  him  individually,  dis- 
counting his  purchases,  and  supplying  the 
partnership  store  with  inferior  and  shelf- 
worn  goods  taken  from  his  own  store.  The 
sixth  and  seventh  paragraphs  of  this  peti- 
tion were  as  follows: 

"Petitioner  shows  that  the  total  amount 
of  cash  turned  over  to  said  W.  J.  Hogan — 
the  same  representing  the  gross  receipts 
from  sales  from  November  1,  1900,  to  Sep- 
tember 6,  1901;  the  latter  date  being  the  day 
petitioner  was  denied  his  rights  of  partici- 
pating in  the  conduct  and  management  of 
said  business — was  $2,776.08. 

"Petitioner  shows  that  on  September  0, 
1901,  the  said  W.  J.  Hogan,  after  having  re- 
fused to  replenish  the  stock  on  August  26, 
1901,  or  to  account  to  petitioner  for  his  said 
refusal,  over  the  objections  and  contrary  to 
the  wishes  of  petitioner,  assumed  control  and 
custody  of  the  fixtures  and  remnant  stodc 
then  on  hand." 

The  plaintiff  further  alleged  that  the  sons 
of  Hogan  misappropriated  certain  sums  of 
money  received  from  the  sale  of  partnership 
goods,  and  that  Hogan  agreed  to  account  to 
plaintiff's  firm  for  the  cash  receipts  thus 
misapplied.  The  value  of  the  services  of 
the  plaintiff  was  averred  to  be  |300,  and  the 
prayer  was  to  recover  for  such  services,  and 
also  $150,  "or  other  like  sum;  the  same  be- 
ing a  reasonable  and  fair  estimate  of  peti- 
tioner's interest  in  the  net  profits  of  said 
business." 

(2)  The  answer  of  the  defendant  denying 
the  substantial  averments  of  the  petition,  and 
setting  up  that  the  plaintiff  was  indebted  to 
him  in  a  given  amount  for  goods  sold  by  the 
partnership,  and  praying  an  accounting  and 
a  Judgment  for  the  sums  which  came  into 
the  possession  of  the  plaintiff,  as  funds  be- 
longing to  the  partnership,  and  for  which 
he  had  not  accounted. 
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9)  The  order  of  reference  of  the  Issoee 
made  by  the  pleadhigs  to  an  auditor,  and  the 
report  of  the  auditor,  finding  In  fayor  of  the 
plaintiff  $88. 

(4)  The  order  of  the  court  OTerruling  es- 
ceptions  to  the  auditor's  report,  and  render- 
ing Judgment  in  faTor  of  the  plalntifl  for 
the  amount  found  due  him  by  the  auditor. 

Upon  this  evidence  the  Judge  dismissed  the 
Illegality,  and  ordered  the  execution  to  pro- 
ceed. The  contention  of  the  plaintlif  in  ern^ 
la  that  the  pleadings  which  resulted  in  the 
Judgment  on  which  the  execution  issued 
showed  that  the  proceeding  was  an  action  at 
law,  and  that  the  court  was  without  Juris- 
diction to  enter  up  a  Judgment  without  first 
submitting  the  issues  of  fact  to  a  Jury,  and 
accordingly  its  Judgment  was  null  and  void. 

The  suit  of  Walsh  against  Hogan  was  an 
equitable  action.  The  plaintiff  not  only 
sought  to  recover  the  amount  due  him  for 
services  rendered  the  partnership  under  the 
agreement  for  special  compensation,  but  also 
sought  an  accounting  with  his  partner,  and 
a  Judgment  for  one-half  of  the  net  profits  of 
the  business.  It  is  true  that  there  was  no 
separate  and  distinct  prayer  by  the  plain- 
tiff for  an  accounting,  but  a  prayer  by  one 
partner  that  his  copartner  may  be  compelled 
to  pay  over  to  him  one-half  of  the  net  profits 
of  the  partnership  business  includes  therein 
a  prayer  that  an  account  of  the  partnership 
transactions  may  be  taken.  Bennett  v.  Wool- 
f6lk,  15  Ga.  213. 

It  is  further  contended  that  a  court  of  eq- 
uity has  no  Jurisdiction  to  entertain  a  peti- 
tion for  an  accounting  between  partners  un- 
less the  petition  prays  for  a  dissolution  of 
the  partnership.  The  old  equitable  rule  thit 
no  account  between  partners  could  be  taken, 
save  with  a  view  to  the  final  determination 
€i  all  questions  and  cross-claims  between 
tiiem,  and  a  dissolution  of  the  partnership, 
has  been  considerably  relaxed,  though  it  Is 
still  applicable  where  there  is  no  reason  for 
departing  from  it.  2  Lindley  on  Partner- 
ship, *495.  On  the  same  page  of  the  au- 
thority Just  cited,  three  instances  are  given 
where  an  accounting  without  a  prayer  for  dis- 
solution may  be  had;  one  of  these  instances 
being  where  one  partner  has  sought  to  with- 
hold from  his  copartner  the  right  of  partici- 
pation in  the  partnership  affairs,  and  to  ex- 
clude or  expel  his  copartner,  or  to  drive  him 
to  a  dissolution.  The  necessary  inference 
from  the  allegations  of  the  sixth  and  seventh 
paragraphs  of  the  plaintiff's  petition  is  that 
he  had  been  expelled  from  the  partnership, 
and  that  the  defendant  had  taken  possession 
of  all  the  assets  of  the  firm.  This  brings  the 
case  squarely  within  the  exception  above 
stated.  While  the  partnership  was  not  In 
fact  dissolved,  yet  the  business  had  been  dis- 
continued, one  of  the  partners  had  been  ex- 
cluded by  the  other  from  all  participation  in 
its  affairs,  and  the  defendant  had  possessed 
himself  of  all  of  its  tangible  assets.  The 
complaining  partner  alleged  that  the  businefls 


showed  a  net  profit  of  an  amount  In  the 
neighborhood  of  $160,  and  he  prayed  a  recov- 
ery of  his  share  of  the  profits,  when  ascer- 
tained by  a  final  accounting.  The  defendant, 
on  the  other  hand,  charged  that  the  plaintiff 
had  retained  certain*  sums  which  belonged  to 
the  partnership,  and  prayed  an  accounting 
for  such  sums  as  he  had  not  accounted  for. 
The  pleadings  constituted  an  appeal  to  a 
court  of  equity  to  adjust  the  respecti>^  rights 
of  the  partners  growing  out  of  the  partner- 
ship venture,  and  to  render  a  final  decree 
settling  all  controversies  between  them.  This 
w(UB  an  equitable  action,  and  was  referred  to 
an  auditor  in  order  that  a  full  and  Just  ac^ 
counting  might  be  taken  between  the  mem- 
bers of  the  partnership.  The  auditor  duly 
filed  his  report,  and,  upon  the  overruling  of 
the  exceptions  filed  to  his  report,  the  Judge 
observed  the  usual  and  proper  practice  in  eq- 
uity cases,  by  entering  up  a  final  decree  in 
favor  of  tiie  plaintiff  for  the  amount  found 
due  him  by  the  auditor.  Being  an  equitable 
proceeding,  there  was  no  necessity  for  sub- 
mitting any  issue  of  fact  to  a  Jury,  the  court 
having  overruled  all  the  exceptions  filed  to 
the  report  of  the  auditor.  It  follows  that 
the  Judgment  of  the  court  was  not,  as  con- 
tended by  the  plaintiff  in  error,  void  on  Its 
face,  for  want  of  Jurisdiction  of  the  court  to 
render  the  same.  This  being  the  only  issue 
presented  for  determination,  the  court  proper- 
ly dismissed  the  illegality. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(IttGa.  276) 
LAWLESS  V.  ORR. 

(Supreme  Court  of  Georgia.     March  4,  1005.) 

TBOVBB— PUBOHASBB  AT  EXECUTIOR   8AIJB— 

BSTOPPKL. 

1.  The  failure  to  file  a  claim  to  property 
which  has  been  levied  on  will  not  estop  the  true 
owner  from  asserting  his  title  by  an  action  of 
trover  against  the  purchaser  at  the  sale  under 
the  execution,  such  owner  having  done  nothing 
that  had  a  tendency  to  mislead  the  purchsser 
as  to  the  owner's  relation  to  the  property  and 
the  title.  McLennan  v.  Graham,  32  S.  E.  118. 
106  Ga.  211,  and  cases  cited  on  page  119  oi 
S2  S.  E.,  and  page  214  of  106  Ga.  It  was  there- 
fore not  error  to  refuse  to  give  in  charge  to 
the  jury  a  contention  of  one  of  the  parties  at 
variance  with  the  principle  of  law  announced 
in  the  foregoing. 

2.  Newly  discovered  evidence,  which  is  mere- 
ly impeaching  in  character,  is  not  ground  for  a 
new  trial.  Hardy  v.  State,  43  S.  E.  434,  117 
Ga.  40. 

[Ed.  Note. — For  eases  in  point,  see  vol.  37, 
Cent.  Dig.  New  Trial,  $$  221-223J 

8.  The  evidence  amply  warranted  a  verdict 
for  the  plaintiff,  and  it  was  not  error  to  refuse 
a  new  trial. 

(Syllabus  by  the  CJoort.) 

Error  from  Oity  Ck>urt  of  Atlanta;  A.  BL 
Calhoun,  Judge. 

Action  by  Maud  Orr  against  George  Law- 
less. Judgment  for  plaintiff.  Defendant 
brings  error.    Afllrmed. 
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Jas.  L.  Key,  Aldlae  Cbambers,  and  W.  M. 
Smith,  for  plaintiff  In  error*  Madloon  B^ 
for  defendant  In  error* 

CANDLER,  J.  Judgment  affirmed.  All 
the  Jnatloes  concur. 
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TRAWICK  T.  TRUSSELL. 
(Supreme  CJoort  of  Georgia.     Mard&  0,  1905.) 

AGBNOT— EVIDENOK— AOTIOR  FOB  8EBVICE8— AF- 
POBTIONMSNT   OF  OONTBAOT— EVIDEHCS. 

L  The  agency  of  the  wife,  and  her  act  in  con- 
tenting to  an  abandonment  of  the  entire  con- 
tract by  the  plaintiff,  was  not  repudiated  by  the 
husband. 

2.  The  evidence  was  euffldent  to  warrant  an 
apnortionment  of  the  entire  contract 

8.  The  evidence  as  to  the  disputed  items  in 

the  account  of  the  plaintiff  and  as  to  the  set- 

•off  of  the  defendant  was  conflicting,  and  there 

was  no  error  of  law  requiring  the  grant  of  a 

new  triaL 

(Syllabus  by  the  Cionrt) 

Error  from  City  Ooart  of  Sandersvllle;  P. 
R.  Taliaferro,  Judge. 

Action  by  W.  R,  Trnasell  against  J.  W.  P. 
Trawick.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

W.  R.  Tmsseil  sued  J.  W.  F.  Trawldc  In 
the  dty  court  of  Sandersvllle  on  an  account 
While  the  defendant  denied  all  the  allega- 
tions in  the  petition,  yet  there  was  a  dispute 
only  as  to  a  few  of  the  Items.  About  these 
the  evidence  was  conflicting.  The  plaintiff 
contended  that  for  his  services  at  the  gin  the 
defendant  was  to  have  the  plaintiff's  crop; 
that  he  charged  the  defendant's  account  with 
$50  because  the  latter  charged  him  with  the 
cotton  picking.  He  also  claimed  that  he  had 
been  employed  by  the  defendant  to  look  after 
the  latter'B  farm  and  sawmill;  that  he  was 
to  be  furnished  a  house  and  paid  $250  for  a 
year's  work ;  that  in  May  the  defendant  was 
taken  seriously  sick,  and  was  unable  to  at- 
tend to  business  for  10  or  11  months,  and 
that  the  plaintiff  at  the  expiration  of  10 
months,  while  the  defendant  was  still  111  and 
unable  to  attend  to  business,  and  with  the 
consent  of  the  defendant's  wife,  discontin- 
ued work  under  the  contract  for  the  year, 
claiming  $203  in  the  account  for  work  for 
this  part  of  the  year.  The  defendant  denied 
the  correctness  of  this  item,  and  claimed  that 
he  only  owed  him  $80  for  the  time  thus  work- 
ed, and  that  there  should  be  a  deduction  even 
from  this  sum  because  of  time  lost  by  the 
plaintiff.  In  his  testimony  the  defendant  In- 
Blsted  that  he  had  employed  the  plaintiff  at 
$15  a  month  during  the  time  he  should  work 
on  the  farm  and  $20  a  month  during  the 
time  be  should  work  on  the  sawmill  and  gin. 
It  Is  assigned  as  error  that  the  verdict  was 
contrary  to  law,  because  the  plaintiff's  testi- 
mony showed  an  entire  contract,  and  that, 
having  abandoned  it  before  the  expiration  of 
the  year,  he  could  not  recover. 


Evans  ft  Bvana»  for  plaintiff  In  error. 
Howard  ft  Jordan,  for  defendant  in  error. 

LAMAR,  J.  (after  stotlng  the  facts). 
Neither  the  pleadings  nor  requests  to  charge 
raised  any  question  as  the  right  to  apportion 
an  entire  contract  Hill  v.  Balkcom,  79  Oa. 
444^  5  &  B.  200.  It  may  be  involved  in  the 
assignment  that  the  verdict  Is  contrary  to 
evidence.  The  plaintiff's  testimony  showed 
that  he  was  to  receive  $250  for  a  year's 
work ;  that  the  employer  became  ill  and  un- 
able to  attend  to  business;  that  at  the  ex- 
piration of  10  months  the  plaintiff,  with  the 
consent  of  the  employer's  wife,  left  his  serv- 
ice, and  is  now  seeking  to  recover  the  value 
of  his  labor  for  that  period.  The  rule  laid 
down  in  Cutter  v.  Powell,  2  Smith's  L.  G.  1, 
has  been  disregarded  in  some  jurisdictions, 
doubted  In  others,  and  where  followed  Is  rec- 
ognized as  a  harsh  rule,  and  not  to  be  extend- 
ed. The  evidence  here  is  sufficient  to  war- 
rant an  apportionment  Civ.  Code  189S,  K 
3648,  8644.  The  employer's  wife  testified 
that  she  acted  as  agent  for  her  husband  dur- 
ing bis  illness,  and  consented  for  the  plain- 
tiff to  discontinue  work.  The  husband, 
while  on  the  stand,  did  not  repudiate  her  act 
In  permitting  the  plaintiff  to  leave  the  farm 
at  the  end  of  10  months.  In  effect,  he  recog- 
nized and  ratified  what  she  had  done.  The 
evidence  as  to  the  disputed  items  in  the 
plaintiff's  a^unt  and  as  to  the  set-off  by 
the  defendant  was  conflicting.  There  is 
nothing  in  the  charge  or  the  rulings  of  the 
court  which  require  the  grant  of  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cnr. 


(122  Ga.  226) 
PALMER  et  aL  v.  INMAN  et  aL 
(Supreme  Court  of  Georgia.     March  8»  1906.) 

BEMOVAL  OF  OAUSBS— SEPASABLB  00NTB0VXB8T 

— CBEDITOBS'    SUIT— PABTIES— DIVERSE 
OITIZEHBHIP. 

In  an  equitable  petition  by  a  judgment 
creditor  against  a  debtor  and  a  lien  creditor  of 
this  debtor  to  subject  incumbered  property  to 
the  payment  of  a  judgment  held  by  the  plain- 
tiff, the  debtor  is  a  necessarv  party.  Any  re- 
lief prayed  against  the  defendant  creditor,  who 
is  a  nonresident,  incidental  to  the  main  purpose 
of  the  suit — i.  e.,  the  subjection  of  the  property 
of  the  defendant  debtor  to  the  plaintiff's  judg- 
ment— ^will  not  serve  to  make  a  separable  con- 
troversy between  the  i^aintiff  and  the  nonresi- 
dent creditor  defendant.  Such  a  proceeding  is 
not  removable  from  a  stat^  court  to  the  Circuit 
Court  of  the  United  States  on  the  ground  of 
diverse  citizenship. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyances,  |  743.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bulloch  Coun- 
ty; A.  F.  Daley,  Judge. 

Action  by  Annie  Palmer  and  others  against 
W.  L.  Inman  and  others.  From  an  order 
removing  the  case  to  the  United  States 
court,  plaintiffs  bring  error.    Reversed. 
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W.  K.  Miller,  Fred  T.  Loddiart,  and 
Grooyer  ft  Johnaoiit  for  plaintiffs  In  error. 
OslMKne  &  Lawrence,  for  defendants  in  error, 

BYANS,  J.  This  case  comes  here  on  ex- 
ception to  a  Judgment  of  removal  of  a  cause 
ftom  the  superior  court  of  Bulloch  county 
to  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Georgia.  The 
case  in  the  state  court  was  an  equitable  pe- 
tition instituted  by  Annie  Palmer,  Alice 
Palmer,  and  Cornelia  P.  Ackers,  residents 
of  the  state  of  Georgia,  against  Willie  Lee 
Inman,  of  New  York,  and  James  B.  Hogan 
and  W.  S.  Pretorius,  residents  of  Georgia. 
The  petition  alleged  that  on  November  .24, 
1906»  Carolyn  P.  Gumming,  as  administra- 
trix of  one  Palmer,  obtained  a  Judgment  in 
Bulloch  superior  court  against  James  B. 
Hogan  for  |250,  besides  interest,  attorney's 
fees,  and  costs;  that  a  fl.  fa.  issued  upon  the 
Judgment,  upon  which  a  return  of  nulla  bona 
was  duly  made  by  the  levying  officer;  that 
Carolyn  P.  Gumming,  as  administratrix,  as- 
signed the  Judgment  to  the  plaintiffs,  and 
that  they  are  now  the  legal  owners  thereof. 
The  petition  further  states  that  on  October 
26,  1891,  Carolyn  P.  Gumming  obtained  a 
Judgment  against  James  B.  Hogan  for  $8,- 
000,  besides  interest,  attorney's  fees  and 
costs,  and  at  the  same  time  a  Judgment  was 
rendered  against  James  B.  Hogan  in  favor 
of  Orlena  Carter  for  |3,500,  besides  interest, 
attorney's  fees,  and  costs;  that  the  debts 
represented  by  these  last  two  named  Judg- 
ments were  secured  by  titie  to  lands  (spe- 
cifically described)  located  in  Bulloch  coun- 
ty; that  the  plaintiffs  in  fl.  fa.  caused  their 
executions  to  be  levied  on  the  land,  after 
filing  their  deed  thereto  in  the  clerk's  office^ 
and  pending  the  levy  Hogan  borrowed  from 
Willie  Lee  Inman  $11,000,  and  to  secure  this 
loan  made  her  a  security  deed  to  the  prop- 
erty. At  the  same  time  Hogan  also  transfer- 
red to  one  Curry,  her  agent,  126  shares  of 
the  capital  stock  of  the  Dover  A  Statesboro 
Railroad,  of  the  value  of  $12,500.  Notwith- 
standing said  executions  were  paid  out  of 
the  money  thus  borrowed,  the  fl.  fas.  were 
not  marked  "Settied*'  on  the  dockets,  but 
were  transferred  to  Willie  Lee  Inman,  and 
she  has  received  the  rents  of  the  land  for  11 
years,  aggregating  $5,000,  which  amount,  to- 
gether with  the  dividends  on  the  railroad 
stock,  was  more  than  sufficient  to  pay  off 
and  discharge  all  indebtedness  due  her  by 
Hogan,  so  that  the  titie  under  said  security 
deed  has  reverted  in  law  to  Hogan,  and,  if 
Willie  Lee  Inman  has  any  titie  at  all  in  law 
to  said  land,  it  is  simply  as  trustee  of  the 
legal  titie  for  the  benefit  of  Hogan.  The  pe-^ 
tition  charged  that  Hogan  was  consenting 
to  the  arrangement  between  them,  the  par- 
ticulars of  which  were  unknown  to  the  plain- 
tiffs, whereby  he  received  part  of  the  Income 
and  profits  of  the  land,  and  was  thus  en- 
abled to  bold  off  petitioners,  his  creditors, 
from  the  payment  of  their  Just  debts;  that 


the  rents  for  the  year  1908  were  about  due, 
and  would  be  collected  by  W.  S.  Pretorius, 
as  agent  of  Willie  Lee  Inman,  who  was  in 
the  actual  possession  of  the  land,  and  was 
about  to  collect  the  rents  thereof;  that  Ho- 
gan was  insolvent,  and  whatever  interest  he 
had  in  the  land  was,  by  the  transactions 
above  set  out,  kept  from  the  reach  of  his 
creditors,  with  the  titie  to  the  same  standing 
on  the  record  In  the  name  of  Willie  Lee  In- 
man, and  he  had  no  other  property  upon 
which  plaintiffs  could  levy.  Petitioners  al- 
lege that  the  amount  Willie  Lee  Inman 
claims  is  due  her  is  unknown  to  them,  but 
upon  a  full  and  fair  accounting  between  her 
and  Hogan  it  will  be  found  that  nothing 
whatever  is  due  her,  and  that  the  land  and 
the  rents  thereof  are  the  property  of  Hogan, 
in  equity  and  good  conscience  subject  to  the 
debts  due  petitioners  and  other  creditors  of 
Hogan,  and  the  continuance  of  the  transac- 
tion in  its  present  shape  is.  fraudulent  and 
collusive  as  to  them.  It  Is  further  alleged 
that  Hogan  declines  to  redeem  the  property, 
or  to  make  any  effort  in  that  direction,  and 
the  rents  about  to  become  due  are  insuffi- 
cient to  pay  petitionera  They  prayed  for 
the  appointment  of  a  receiver  to  take  charge- 
of  the  rents  for  the  year  1903;  that  Pre- 
torius be  enjoined  from  remitting  the  rents, 
or  any  evidences  thereof,  to  the  nonresident 
defendant,  Willie  Lee  Inman;  that  she  and 
Hogan  be  required  to  come  to  a  Just  and 
true  accounting  with  petitioners  as  to  the 
amount  due  Willie  Lee  Inman  under  the 
transactions  hereinbefore  mentioned;  that 
the  amount  of  his  indebtedness  to  her,  if 
any,  be  ascertained;  and  that  the  executions 
ieigainst  Hogan  in  favor  of  Gumming  and 
Carter,  now  held  by  Willie  Lee  Inman,  and 
the  deed  from  Hogan  to  her,  be  canceled,  and 
the  titie  vested  in  Hogan,  and  that  the  prop- 
erty be  declared  subject  to  the  indebtedness 
due  petitioners  and  sold  to  satisfy  their' fl. 
fa. 

To  this  petition  Willie  Lee  Inman  filed  an 
answer,  in  which  she  denied  the  principal 
averments  of  the  petition.  Subsequently  she 
presented  a  petition  to  the  superior  court  of 
Bulloch  county,  asking  for  a  r^noval  of  the 
case  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Georgia. 
In  this  petition  for  removal  it  was  repre- 
sented that  the  amount  involved  in  the  liti- 
gation exceeded  $2,000 ;  that  both  Hogan  and 
Pretorius  were  merely  nominal  parties  de- 
fendant, having  no  real  concern  in  the  con- 
troversy ;  that,  if  Hogan  had  any  interest  at 
all  therein,  it  was  Identical  with  the  plain- 
tiffs'; that  the  controversy  between  the 
plaintiffs  and  Willie  Lee  Inman  was  separa- 
ble trom  that  between  them  and  the  other 
defendants,  and  could  be  fully  determined 
without  the  presence  of  either  of  her  code- 
fendants. 

It  is  clear  that,  as  Pretorius  was  but  the 
agent  of  the  nonresident  defendant,  he  was 
only  a  nominal  party.    The  amount  involved 


88 


00  SOUTHBASTBBN  HBPOBTBa 


(6fU 


Is  in  excess  of  $2,000.  So  the  questioii  really 
presented  for  determination  is:  Does  the 
plaintiffs*  petition  present  a  separable  oon- 
troYersy  between  them  and  the  nonresident 
defendant,  so  as  to  entitle  her  to  a  removal 
of  the  cause  to  the  United  States  court  un- 
der the  various  acts  of  Congreasl  The  case 
made  by  the  petition  Is  a  proceeding  by  Judg- 
ment creditors  against  a  debtor  and  a  lien 
creditor  of  this  debtor,  to  subject  Incum- 
bered property  to  the  payment  of  a  Judgment 
held  by  the  plaintiffs.  The  purpose  of  the 
petition  is  to  force  an  accounting  between 
Hogan  and  the  New  York  defendant,  so  as  to 
ascertain  what  amount,  if  any,  he  is  due  to 
this  nonresident,  and  to  cancel  certain  fl.  fas. 
which  are  of  superior  date  to  plaintiffs'  Judg- 
ment, as  well  as  a  security  deed  held  by  this 
lien  credlt<Hr.  If  the  deed  from  Hogan  to 
Miss  Inman  is  used  as  a  cloak  to  shield  his 
property  from  a  levy  of  plaintiffs'  execution 
against  him,  equity  will  assist  them ;  but  all 
the  parties  to  the  fraud  must  be  parties  to 
the  proceeding  for  the  equitable  enforcement 
of  plaintiffs'  Judgment  against  the  Judgment 
debtor  and  the  particular  property  sought  to 
be  reached.  Thus  it  has  been  held  that  the 
defendant  in  fl.  fa.  is  a  necessary  party  to  a 
proceeding  by  a  general  Judgment  creditor 
praying  for  an  injunction  and  the  appoint- 
ment of  a  receiver  on  the  ground  that  a 
claim  has  been  Interposed  under  a  pauper 
affidavit  for  the  purpose  of  delay,  and  that, 
by  depreciation  in  the*  value  of  the  property, 
there  iM  danger  of  losing  the  debt  Craw- 
ford V.  Spurllng,  56  Ga.  611.  In  the  case 
sought  to  be  removed  the  record  title  is  in 
Miss  Inman.  The  petition  alleges  that  the 
deed  made  to  her,  though  absolute  on  its  face, 
is  only  a  security  for  a  debt.  Before  a  Judg- 
ment creditor  of  Hogan  can  attack  this  deed 
and  have  It  set  aside,  both  parties  to  the 
deed  must  be  before  the  court  Besides, 
plaintiffs  allege  that  certain  fl.  fas.  superior 
In  date  to  their  Judgment,  and  which  were 
transferred  to  Miss  Inman,  had  been  paid, 
and  a  cancellation  of  these  fl.  fas.  on  the  rec- 
ords is  prayed.  By  virtue  of  the  transfer  of 
these  fl.  fas.,  she  could  prosecute  them 
against  Hogan,  and  before  they  could  be  can- 
celed on  the  ground  of  payment  the  debtor 
would  have  to  be  brought  before  the  court 
We  thus  conclude  that  Hogan  is  not  only  a 
proper  party,  but  that  he  Is  a  necessary 
party,  defendant  in  the  original  case. 

Nor  does  the  petition  present  any  separa- 
ble controversy  between  the  plaintiffs  and 
Miss  Inman  or  between  the  plaintiffs  and  her 
codefendant,  Hogan.  The  suit  as  brought  by 
the  plaintiffs  is  a  creditors'  bill  to  subject 
Incumbered  property  to  the  payment  of  their 
Judgment  by  a  sale  and  distribution  of  the 
proceeds  between  Miss  Inman  and  them- 
selves, according  to  their  respective  priori- 
ties. The  petition  sets  forth  but  a  single 
cause  of  action.  This  is  the  equitable  en- 
forcement of  a  Judgment  against  property  of 
the  Judgment  debtor,  and  the  cause  of  action 


la  not  divisible.  Miss  Inman  and  Hogan 
may  have  separate  defenses  to  the  action,  but 
separate  defenses  do  not  create  separable 
controversies  within  the  meaning  of  the  re- 
moval act  The  relief  sought  against  Miss 
•Inman  is  necessarily  incident  to  the  main 
purpose  of  the  suit,  which  is  to  subject  the 
property  of  Hogan  to  plalntllEs'  Judgment 
The  prayer  for  special  relief  as  against  h&r 
will  not,  however,  serve  to  separate  this  part 
of  the  controversy  from  the  rest  of  the  ac- 
tion. Fidelity  Ins.  Ck>.  v.  Huntington,  117  U. 
S.  280,  6  Sup.  Gt  783,  29  L.  Ed.  808;  Rosen- 
thal V.  Ooates,  148  U.  S.  148,  18  Sup.  Ct 
576,  87  L.  Bd.  809;  Graves  v.  Ck>rbin,  182  U. 
&  571, 10  Sup.  Ct  196,  88  L.  Bd.  462.  Unless 
the  petition  in  the  state  court  shows  upon  its 
face  a  separable  controversy,  or  that  the 
parties  plaintiff  are  dtlssens  of  one  9tate  and 
the  necessary  parties  defendant  are  citizens 
of  another  state,  there  is  presented  no  cause 
of  removal,  under  the  acts  of  Congress,  on 
the  ground  of  diverse  citizenship.  Having 
reached  the  conclusion  that  the  defendant 
Hogan  was  a  necessary  party  defendant  with 
the  nonresident  and  that  there  is  no  separa- 
ble controversy  between  the  plaintiffs  and  the 
nonresident  defendant  we  hold  that  the  case 
is  not  one  for  removal,  and  accordingly  the 
Judgment  of  the  superior  court  removing  the 
case  to  the  United  States  court  is  reversed. 

Judgment  reversed.    All  the  Justices  eon- 
cur. 


022  Oa.  307) 
SSABOABD  AIR  LINB  BT.  v.  RAINEIT. 
(Supreme  Court  of  Georgia.    March  6,  1906.) 

OABSISBS—ABBIVAI.  07  TBAIlf^lfOTiaB  TO  PAS- 
SEWWBB— T.TABTT.TTiaS. 

1.  It  is  not  the  duty  of  a  railway  company  to 
awaken  a  sleeping  passenger,  in  order  to  advise 
him  that  his  destination  Is  reached  and  enable 
him  to  leave  the  train. 

[Bd.  Note. — ^For  cases  In  point,  see  rcA,  9t 
Cent  Dig.  Carriers,  8  1074.] 

2.  A  failure  of  a  railway  companv  to  duly  an- 
nounce to  passengers  the  arrival  of  its  train  at 
a  regular  station  affords  no  cause  of  action 
against  it  to  a  passenger  who  was  bound  for 
such  station  and  carried  beyond  it,  when  he  was 
soundly  asleep  when  the  train  arrived  there  and 
departed  therefrom,  although  he  alleges  in  his 
petition  that  he  was  "very  easy  to  awake  from 
sleep,"  and  that  the  mere  announcement  of  the 
station  would  have  been  sufficient  to  arouse  him 
from  sleep;  the  allegation  as  to  the  effect  up- 
on him  of  such  an  announcement  being  a  mere 
inference  or  conclusion,  too  conjectural  and 
speculative  to  be  susceptible  of  satisfactory 
proof. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Brunswick. 

Action  by  W.  H.  Rainey  against  the  Sea- 
board Air  Line  Railway.  Judgment  for 
plaintiff.    Defendant  brings  error.    Reversed. 

Crovatt  &  Whitfield,  for  plaintiff  in  error. 
Frank  H.  Harris,  for  defendant  in  error. 

FISH,  P.  J.  W.  H.  Rainey  brought  an  ac- 
tion against  the  Seaboard  Air  Line  Railway 
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Company  for  damages.  In  the  Tlew  that  we 
take  of  the  case,  the  material  allegations  of 
the  petition  are  as  follows:  Plaintiff  pur- 
chased a  ticket  from  defendant's  agent  at 
Savannah,  Ga.,  for  passage  from  that  point 
to  Brunswick,  Ga.,  over  defendant's  road 
from  Savannah  to  Thalman,  and  over  the 
Atlantic  &  Birmingham  Railroad  from  Thai- 
man  to  Brunswick.  After  leaving  Savannah, 
the  conductor  of  defendant's  train  examined 
plaintiff's  ticket,  and  informed  him  that  he 
must  change  cars  at  Thalman.  "Being  ex- 
tremely tired,  petitioner  went  to  sleep  on 
said  car,  expecting  that  the  said  defendant's 
said  agent  would  arouse  him  and  notify  him 
of  his  arrival  at  Thalman,  the  place  where 
he  was  expected  to  change  cars  to  reach 
Brunswick.  Petitioner  Is  very  easy  to  awake 
from  sleep,  and,  had  the  said  conductor  an-, 
nounced  the  arrival  of  said  train  at  Thal- 
man, it  was  itself  sufficient  to  arouse  peti- 
tioner from  sleep,  and  the  conductor  did  not 
announce  the  arrival  of  said  train.  •  •  ^ 
And  petitioner  specifically  charges  that  the 
defendant  corporation's  conductor  in  charge 
•of  said  train,  nor  any  agent  of  the  defendant, 
did  announce  the  arrival  of  said  train  at 
Thalman."  '*On  the  arrival  of  said  train  at 
Thalman,  the  said  conductor,  nor  any  agent 
or  employ^  of  the  defendant,  notified  peti- 
tioner of  its  arrival,  nor  did  they  do  anything 
to  awaken  petitioner.  That,  so  failing  to 
awake  petitioner  or  notify  him  to  change 
cars  at  Thalman,.  petitioner  was  carried  hy 
Thalman  by  the  defendant  on  its  said  train, 
and  carried  to  Jacksonville,  Fla.,  where  he 
was  landed  penniless,  and  without  the  means 
of  obtaining  money  or  accommodation  from 
any  i>erson."  Both  general  and  special  dam- 
ages were  alleged.  The  defendant  demurred 
generally  and  specially  to  the  petition.  The 
demurrer  was  overruled,  and  the  defendant 
excepted. 

It  Is  well  settled  that  it  is  the  duty  of  a 
railroad  company  carrying  passengers,  In 
order  to  afford  a  passenger  an  opportunity 
to  leave  the  train  at  the  station  of  his  des- 
tination, to  have  the  name  of  such  station 
announced  upon  the  arrival  of  the  train,  and 
then  to  stop  the  train  for  a  sufficient  length 
of  time  for  him  to  alight  with  safety.  South- 
em  Railway  Go.  y.  Hobbs,  118  Ga.  227,  46 
8.  B.  23,  63  L.  R.  A.  ea  But  there  is  no 
duty  on  the  part  of  the  railroad  company  to 
awaken  a  sleeping  passenger.  In  order  to 
advise  him  that  his  destination  has  been 
reached,  and  to  enable  him  to  get  off  the 
train  there.  Nunn  v.  Georgia  Railroad  Co., 
71  Ga.  710,  51  Am.  Rep.  284.  While  a  de- 
murrer to  a  petition  or  declaration  is  held 
to  admit  the  truth  of  all  the  material,  well- 
pleaded  facts  alleged  therein,  it  does  not 
admit  mere  inferences  therefrom.  Southern 
Railway  Co.  v.  Covenla,  100  Ga.  46,  29  S.  B. 
219,  40  L.  R.  A.  253,  62  Am.  St  Rep.  812; 
6  Bnc.  PI.  &  Pr.  836.  Applying  the  rule  that 
pleadings  should  be  construed  strictly 
against  the  pleader,  it  Is  questionable  wheth- 


er the  petition  in  the  present  case  positively 
alleges  that  no  agent  of  the  defendant  an- 
nounced the  arrival  of  the  train  at  Thalman. 
But  granting  that  such  an  allegation  is  sub- 
stantially set  out  in  the  petition,  it  is  still 
fatally  defective,  for  the  reason  that  it  does 
not  appear  that  the  plaintiff  was  misled 
thereby.  He  was  asleep  when  the  train  ar- 
rived at  Thalman,  and  although  the  petition 
alleges  that,  had  the  conductor  announced 
the  arrival  of  the  train  at  that  place,  such 
announcement  would  of  itself  have  been 
''sufficient  to  arouse  petitioner  from  sleep," 
this  allegation  is  a  mere  inference  or  conclu- 
sion of  the  plaintiff,  so  speculative  and  un- 
certain as  not  to  amount  to  a  fact  well  plead- 
ed. In  the  very  nature  of  things,  it  was 
impossible  for  the  plaintiff  to  know  whether 
the  annoimcement,  if  it  had  been  made, 
would  have  awakened  him.  It  might  have 
had  that  effect,  or  it  might  not  He  was  in 
a  condition  to  sleep  soundly,  as  he  was  "ex- 
tremely tired,"  and  voluntarily  went  to  sleep, 
with  his  mind  undisturbed  by  any  apprehen- 
sion that  by  so  doing  he  might  be  carried 
beyond  the  station  where  he  Intended  to 
leave  the  train,  for  he  expected  that  the  con- 
ductor "would  arouse  and  notify  him  of  his 
arrival  at  Thalman."  In  order  for  the  plain- 
tiff to  have  a  cause  of  action  based  on  the 
negligence  of  the  railroad  company  in  falling 
to  have  an  announcement  made  of  the  ap- 
proach of  the  train  to,  or  its  arrival  at.  Thai- 
man,  it  should  appear  with  at  least  some 
degree  of  certainty  that  such  negligence  was 
the  proximate  cause  of  his  being  carried  be- 
yond that  station.  It  does  not  appear  from 
the  allegations  of  the  petition  that  the  plain- 
tiff, if  he  had  been  awake^  would  not  have 
known,  without  being  informed,  of  the  ar- 
rival of  the  train  at  Thalman.  Therefore  the 
fact  that  he  was  carried  beyond  that  station, 
and  on  to  Jacksonville,  Fla.,  may  have  been 
due  to  his  own  negligence  in  going  to  sleep. 
Indeed,  it  seems  more  likely  that  the  injury 
of  which  he  complains  was  due  to  his  own 
negligence,  than  it  does  that  it  was  due  to 
the  negligence  of  the  defendant  He  was 
negligent,  and  the  defendant  was  negligent; 
and  whether  the  negligence  of  the  one  or  that 
of  the  other  was  the  proximate  cause  of  the 
injury  complained  of  is  a  question  the  solu- 
tion of  which  is  too  conjectural  and  specula- 
tive to  admit  of  satisfactory  demonstration 
by  proof.  In  Southern  Rauway  Company  v. 
Hobbs,  supra,  it  was  held  that  a  failure  of 
a  railway  company  to  announce  to  passen- 
gers the  approach  of  a  train  to  a  regular  sta- 
tion would  not  count  against  the  company, 
relatively  to  a  passenger  Who  was  in  no  way 
misled  thereby.  In  that  case  it  appeared 
that  the  plaintiff,  who  sued  the  railway  com- 
pany for  the  failure  of  its  servants  to  an- 
nounce the  station  to  which  she  had  pur- 
chased a  ticket  knew  of  the  arrival  of  the 
train  at  her  destination,  and  that  therefore 
she  was  not  misled  by  a  failure  to  announce 
the  station.    The  same  reasoning  applies  In 
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the  present  case.  For  -we  think  that  the  | 
failure  of  a  railroad  company  to  duly  an- 
nounce to  the  passengers  upon  one  of  Its 
trains  the  arrival  of  such  train  at  a  particular 
station  ought  not  to  count  against  the  com- 
pany, relatively  to  a  passenger  who  Is  not 
able  to  show  by  any  satisfactory  proof  that 
he  was  misled  thereby. 

Judgment  reversed.    All  the  Justices  eon- 
cur. 


(122  Oa.  261) 

KIRKLAND  v.  OANTY. 
(Supreme  Court  of  Georgia.     March  4,  1905.) 

HABBA8  COaPUS— OUSnODT  OF  OUILDBBN— 
FOBMEB  AWABD. 

1.  Where  proceedings  by  writ  of  habeas  cor- 
pus are  brought  In  a  court  of  ordinary  by  the 
mother  of  illegitimate  minor  children  against 
their  father  for  the  possession  of  the  children, 
and  upon  the  trial  of  the  case  the  custody  of 
the  children  Is  awarded  to  the  father,  such 
award.  If  not  appealed  from,  is  final;  and  it 
is  error  for  the  judge  of  a. city  court,  upon  the 
trial  of  a  writ  of  habeas  corpus  subsequently 
sued  out  before  him  by  the  mother,  again  seek- 
ing the  possession  of  her  children,  to  direct  that 
they  be  given  to  her.  It  not  appearing  from  the 
evidence  that  since  the  former  judgment  the 
father,  by  reason  of  failure  to  support,  immoral 
conduct,  or  cruelty,  had  become  an  improper 
person  to  have  their  control. 

2.  Under  the  evidence  in  this  case  it  appears 
that  the  father  Is  the  proper  person  to  have  the 
custody  of  his  children,  and  the  court  below 
erred  in  directing  that  they  be  given  faito  the 
possession  of  their  mother. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Baxley;  J.  I. 
Carter,  Judge. 

Application  by  Alice  Canty  for  writ  of 
habeas  corpus  against  Lawyer  Klrkland, 
From  an  order  granting  the  writ,  respondent 
brings  error.    Reversed. 

W.  W.  Bennett  tor  plaintiff  in  error.  T. 
B.  Padgett,  for  defendant  in  error. 

SIMMONS,  0.  J.  Alice  Canty,  a  colored 
woman,  sued  out  a  writ  of  habeas  corpus  in 
the  dty  court  of  Baxley  to  obtain  possession 
of  her  six  minor  children.  It  appears  from 
the  record  that  she  and  a  man  named  Kirk- 
land  lived  together  as  man  and  wife  in  the 
state  of  South  Carolina,  where  the  children 
were  bom.  They  were  never  legally  mar- 
ried. Several  years  ago  they  separated,  Kitkr 
land  removing  to  this  state,  and  the  woman 
remaining  in  South  (Carolina.  He  visited  her 
and  the  children  once  a  year  for  two  or  three 
years,  and  upon  his  last  visit  she  relinquish- 
ed the  children  to  him,  and  he  brought  them 
to  Georgia.  Subsequently  she  came  to  Geor- 
gia, and  to  the  place  where  Kirkland  resided. 
They  quarreled,  and  In  his  absence  she  went 
to  his  house  and  carried  the  children  away. 
Kirkland  took  them  back,  and  she  sued  out 
a  writ  of  habeas  corpus  before  the  ordinary. 
After  hearing  the  evidence  in  the  case,  the 
ordinaij  awarded  the  children  to  Kirkland. 


This  was  in  February,  1904.  In  June  of  the 
same  year  she  sued  out  another  writ  of  ha- 
beas corpus  in  the  city  court  of  Baxley,  as 
stated  first  above,  and  upon  the  trial  in  that 
court  Kirkland  pleaded  the  judgment  of  the 
ordinary  In  bar  to  the  case  pending,  and  also 
that  he  was  a  fit  and  proper  person  to  have 
charge  of  the  children,  while  their  mother 
was  not  The  judge  heard  the  whole  case, 
and  awarded  the  children  to  the  mother. 
The  evidence  showed  that  the  mother  was 
not  a  fit  and  proper  person  to  have  control 
of  the  children,  and,  further,  that  she  had 
relinquished  them  to  their  father;  that  the 
father  was  a  proper  person;  that  he  was 
a  man  of  good  character,  in  the  estimation 
of  his  neighbors;  that  he  had  a  good  farm, 
well  stocked,  and  was  abundantly  able  to 
maintain,  educate,  and  care  for  the  children, 
and  that  he  was  willing  to  do  so.  On  the 
other  hand,  it  was  shown  that  the  mother 
was  homeless,  had  no  property  of  any  sort 
and  therefore  no  means  to  support  and  ed- 
ucate the  children,  and  that  she  was  a  wo- 
man of  loose  character. 

1.  We  are  clearly  of  the  opinion  that  the 
judgment  of  the  city  court  was  erroneous. 
While  a  habeas  corpus  court  is  always  open 
in  the  interests  and  for  the  protection  of  chil- 
dren, and  its  judgment  is  not  conclusive 
where  the  status  of  the  parties  has  changed, 
yet  where  it  does  not  appear  that  the  evi- 
dence in  a  subsequent  trial  is  diflPerent  f^m 
that  on  the  first  trial  as  to  the  character  and 
status  of  the  parties,  the  former  judgment 
is  final  between  them.  Of  course,  If  one 
habeas  corpus  court  awards  the  custody  of 
children  to  their  father,  and  after  that  judg- 
ment he  becomes  an  unfit  and  improper  per- 
son to  take  charge  of  the  children,  another 
habeas  corpus  court  would  not  be  bound  by 
that  Judgment;  but  in  this  case,  as  before 
remarked,  the  evidence  showed  clearly  that 
the  father  was  the  proper  person  to  have  the 
custody  of  his  children.  See  Williams  ▼. 
Crosby,  118  Ga.  296,  45  S.  E.  282. 

It  may  be  said  that  the  children  were  il- 
legitimate, and  under  the  Code  the  mother 
was  entitled  to  them.  In  reply  to  that  It  is 
suflicient  to  say  that  the  evidence  showed 
that  she  had  relinquished  them  to  the  father 
in  South  Carolina,  and  permitted  him  to 
bring  them  to  Georgia.  Besides,  the  judge 
hearing  the  writ  of  habeas  corpus  in  respect 
to  the  custody  of  children  is  not  bound  to 
award  them  to  either  the  mother  or  fath^, 
but  can  place  them  in  the  hands  of  a  third 
party  who  is  willing  and  able  to  support 
them. 

2.  The  evidence  clearly  showed  that  the 
father  was  the  fit  and  proper  person  to  have 
the  custody  of  the  children,  and  that  the 
mother  was  unfit  by  reason  of  want  of 
means  and  her  loose  character.  The  court 
erred  in  awarding  the  children  to  her. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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(122  Ga.  313) 
GIRARDEAU  ft  SAUNDERS  t.  GIBSON. 
(Supreme  Court  of  Georgia.     Mardi  6,  1905.) 

BXAL    KSTATB   AGENT— OOMMISSIOlfS. 

A  real  estate  agent  is  not  entitled  to  com- 
missions for  the  sale  of  land  where  prior  to  the 
completion  of  the  sale  the  parties  disagree  as 
to  the  terms  of  the  sale,  and  it  is  agreed  between 
them  that  the  transaction  be  considered  at  an 
end,  if  the  agent  acquiesces  in  such  rescission 
of  the  contract  of  sale,  even  though  the  owner 
of  the  land  subsequently  places  it  in  the  hands 
of  another  agent,  who  sells  it  on  practically  the 
same  terms  to  the  purchaser  secured  by  the  first 
agent,  unle&s  fraud  or  bad  faith  be  shown. 

[£d.  Note. — For  cases  in  point,  see  toL  8, 
Cent.  Dig.  Brokers,  8  82.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  aC 
Reld,  Judge. 

Action  by  Girardeau  &  Saunders  against 
£.  F.  Gibson.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

Mayson,  Hill  &  McGill,  for  plaintiffs  In 
error.  O.  B.  &  M.  C  Horton,  for  defendant 
in  error, 

SIMMONS,  C.  J.  It  appears  from  the  rec- 
ord that  Mrs.  Gibson  owned  certain  real  es- 
tate in  the  city  of  Atlanta.  Through  her 
husband  or  agent  she  placed  the  land  In  the 
hands  of  Girardeau  &  Saunders,  and  fixed 
the  price,  in  case  of  sale,  at  $8,000.  Glrar^ 
dean  found  a  purchaser  In  the  person  of  one 
Durant,  who  agreed  to  pay  this  price.  Deed 
of  conveyance  was  executed  by  Mrs.  Gibson 
to  Dnrant,  but  was  not  delivered  for  the  rea- 
son that  Durant  declined  to  complete  the 
sale  until  the  taxes,  which  had  been  assessed 
before  the  trade,  were  paid.  Gibson  de- 
clined to  pay  the  taxes,  and,  after  much 
discussion  between  him  and  his  brokers,  they 
agreed  that  the  trade  be  declared  off,  Du- 
rant assenting  thereto.  Subsequently  Gib- 
son placed  the  property  In  the  hands  of  Ware, 
another  real  estate  broker,  and  he  sold  It 
some  time  thereafter  to  Durant  for  the 
same  price.  It  Is  inferable  from  the  record 
that  Ware  paid  the  taxes  out  of  his  commis- 
sions. Girardeau  &  Saunders  seem  to  have 
been  Mrs.  Glbson*s  agents  before  the  occur- 
rence of  the  above-stated  facta*  and  were 
indebted  to  her  on  account  of  rents  which 
they  had  collected  on  this  property.  She 
brought  suit  to  recover  the  amount  of  these 
rents.  They  filed  a  plea  of  set-off,  and  re- 
lied upon  the  facts  stated  to  establish  their 
claim.  On  the  trial  of  the  case  the  Judge 
directed  a  verdict  against  them  in  favor  of 
Mrs.  Gibson'  for  the  amount  of  her  claim, 
to  which  ruling  Girardeau  ft  Saunders  ex- 
cepted. 

It  is  a  general  rule  that  where  the  owner 
of  land  places  it  In  the  hands  of  a  broker  for 
sale  at  a  certain  price,  and  the  broker  finds 
a  purchaser  ready,  willing,  and  able  to  buy, 
and  the  owner  refuses  to  sell,  he  Is  liable  to 
the  broker  for  his  commissions.  Under  the 
fkieta  In  this  case,  however,  we  do  not  think 


this  rule  applies.  If,  after  the  parties  were 
brought  together,  there  was  a  misunder- 
standing as  to  which  one  should  pay  the 
taxes,  and  the  broker  agreed  with  the  par- 
ties that  the  trade  be  declared  at  an  end, 
we  think  this  amounted  to  a  waiver  of  his 
right  to  commissions,  or,  rather  to  a  consent 
on  his  part  that  he  was  not  entitled  to  them. 
If,  Instead  of  giving  his  consent,  he  had  ob- 
jected to  the  rescission,  he  would  have  been 
clearly  entitled  to  his  commissions;  but, 
when  he  agreed  with  the  parties  that  there 
was  no  trade,  on  account  of  the  misunder- 
standing stated,  he  waived  the  right  to  his 
fee. 

The  fact  that  the  owner  placed  the  land 
in  /the  hands  of  another  broker  after  the 
trade  was  declared  off,  and  that  broker 
sold  to  the  same  purchaser  for  the  same 
price — ^the  broker  paying  the  taxes  out  of 
his  commissions — ^would  not  entitle  the  first 
broker  to  recover;  it  not  appearing  that  there 
was  any  collusion  or  fraud.  There  was  no 
error,  therefore.  In  the  trial  judge  direct- 
ing a  verdict  against  the  set-off. 

Judgment  afilrmed.  All  the  Justices  con- 
cur. 

(122  Oa.  321) 

PRICB  et  al.  v.  PRICB  et  al. 
(Supreme  Court  of  Georgia.     March  6,  1005.) 

APPBAIi—AFBlBMANOE— BEOOBO— BSVIEW    OF 

EVIDENCE. 

There  being  no  approved  brief  of  evidence, 
contained  In  the  transcript  of  the  record,  and 
no  suggestion  that  there  is  such  a  brief  on  file 
in  the  office  of  the  clerk  of  the  trial  court,  and 
that  which  purports  to  be  the  evidence  in  the 
case,  attached  as  an  exhibit  to  the  bill  of  ex- 
ceptions, not  being  approved  or  authenticated 
in  any  way  by  Uie  trial  judge,  and  there  being 
no  assignment  of  error  which  can  be  determin- 
ed without  a  consideration  of  the  evidence  in  the 
case,  it  will  be  assumed  that  the  judgment  of 
the  court  below  was  correct.  See  Ingram  v. 
Clarke,  22  S.  E.  834,  96  Ga.  777;  Moss  v. 
Birch,  28  S.  B.  623,  102  Ga.  656. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Johnson  Coun- 
ty; B.  W.  Jordan,  Judge  pro  hac. 

Action  between  L.  B.  Price  and  others  and 
Loyd  Price  and  others.  From  the  judgment, 
L.  B.  Price  and  others  bring  error.    Affirmed. 

Vernon  B.  Robinson,  A.  L.  Hatcher,  and  J. 
L.  Kent,  for  plaintiffs  in  error.  Arthur  8. 
Bussey,  Rawlings  A  Howard,  and  A,  F*  Dal- 
ey, for  defendants  in  error. 

COBB,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(m  Oa.  322) 
ROBSON  V.  SHBLNUTT. 
(Supreme  Court  of  Georgia.     March  6,  1909.) 

BOURDABIKB— BKTUBN   OP  PBOCBSSIONKB&— 

BVIOBNOX. 

This  was  a  protest  to  the  return  of  prooes- 
sioners.  The  undisputed  evidence  showing  that 
the  protestant  had  for  more  than  seven  years 
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been  In  tbfl  actual  possession  of  the  tract  boun- 
ded hj  the  lines  claimed  by  him  under  a  claim 
of  right,  a  rerdict  in.  favor  of  the  applicant  was 
contrary  to  law  and  the  evidence,  and  should 
have  been  set  aside  on  motion  for  a  new  trial. 
Civ.  Code  1895,  S  3248:  CSamp  ▼.  Cochrane, 
71  Ga.  865;  Bowen  t.  Jackson,  29  S.  B.  40, 
101  Oa.  817. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Washington 
County;  B.  D.  Bvans,  Judge. 

Procee<Ung8  between  O.  D.  Shelnntt  and  J. 
A.  Bohson,  trustee,  to  establish  a  boundary. 
Verdict  for  applicant,  and  defendant  brings 
error.    Bevemed. 

J.  A.  Bobson,  Brans  ft  Byana,  and  James 
K.  Hines,  for  plaintiff  in  error.  Howard  ft 
Jordan,  for  defendant  in  error.  ^ 

OANDLBB,  J.  Judgment  reversed.  All 
the  Jiisticet  concur,  except  BYANS,  J.«  dl»- 
gualiiied. 


CUB  (ku  aiff) 

GA8BY  T.  CBANB  ft  CO. 
(Supreme  Court  of  Georgia.    March  0,  190S.) 

aSBTIOBABI  —  DITEB1£INATI0N--^JUSTI0B  OF  THg 
PBAOB— PLKAOINO— BBVIXW— NBW   T1UAL. 

1.  Upon  the  hearing  of  a  certiorari  a  judge 
of  a  superior  court  can  decide  such  questions 
only  as  are  raised  by  proper  assignments  of  er- 
ror in  the  petition  and  verified  bj  the  answer, 
or  as  are  made  bv  motion  in  reference  to  the 
certiorari  proceeding  itself.  Accordingly,  the 
judge  of  the  superior  court,  upon  the  hearing 
of  a  certiorari  sued  out  by  the  plaintiff  in  an 
action  in  a  magistrate's  court,  properly  over- 
ruled a  motion  to  dismiss  plaintiirs  original 
case. 

2.  A  plea  of  breach  of  warranty  or  recoup- 
ment to  an  attachment  for  purchase  money  in 
a  justice's  court  need  not  be  in  writing. 

[Bd.  Note. — For  cases  in  point,  see  voL  81t 
Cent  Dig.  Justices  of  the  Peace*  f  820. 

8.  When  the  evidence  is  conflicting,  the  dis- 
cretion of  a  judge  of  the  superior  court  in  grant- 
ing, upon  certiorari,  a  first  new  trial,  will  not 
be  controlled. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  Crane  ft  Co.  against  B.  H. 
Casey.  Judgment  for  defendant  before  a 
Justice.  From  a  Judgment  for  plaintiff  on 
certiorari,  defendant  brings  error.    AflSrmed. 

Bishop  ft  Bipley,  for  plaintiff  in  error.  O. 
B.  ft  M.  O.  Horton,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 


(122  Ga.  SIO) 

GBOBGIA  BT.  ft  BLBCTBIC  CO.  t. 
BLACKNALL. 

(Supreme  Court  of  Georgia.    March  0,  1905.) 

HSW  TBIAL  —  INSTBUOnOlf 8-H9TE1EKT  BAILBOAD 

— KUXXNG  H0B8E. 

1.  As  has  been  repeatedly  ruled  by  this  court, 
it  is  not  cause  for  a  new  trial  that  the  judge, 
in  giving  in  eharge  a  pertinent  and  applicable 


principle  of  law,  failed  to  diarge  In  connectioB 
therewith  some  other  principle  equally  pertinent 
and  applicable.  Accordingly,  after  vermct  in  an 
acti<m  for  damages  for  the  allied  negligent  kill- 
ing of  the  plaintiff's  horse  by  a  street  railway 
company,  a  new  trial  wlU  not  be  granted  be- 
cause the  court  charged  that  when  the  plaintiff 
showed  Uiat  the  horse  was  killed  by  the  car  of 
the  defendant  the  burdol  would  then  be  shifted 
to  the  defendant  to  show  that  it  exerdsed  all 
reasonable  care  and  diligence,  without  charsing 
in  the  same  connection  tne  otiier  defenses  wnicE 
would  relieve  the  defendant  from  liability. 

2.  It  was  not  error  for  any  reason  assigned 
to  charge  that  "a  railway  company  cannot  use 
unnecessary  noises  to  frighten  horses***  and  that, 
if  the  jury  believed  that  the  plaintiff's  horse 
was  frightened  by  an  unnecessary  noise  made 
by  the  car  of  the  defendant,  they  should  "find 
this  fact  against  the  railway  company.'' 

8.  There  was  evidence  to  authorize  a  finding 
that  the  plaintiff  was  without  fault;  that  the 
defendant  was  negligent  in  running  an  unusu- 
ally wide  car  at  a  rapid  and  dangerous  rate  of 
speed  on  a  narrow  street;  and  that  by  reason 
of  the  defendant's  negligence  the  plaintiff's 
horse,  which  was  stationed  as  far  away  from 
the  street  car  tracks  as  possible,  was  so  star- 
tled that  it  threw  up  its  nead  at  the  approach 
of  the  car  In  such  a  manner  as  to  be  struck  and 
killed.  It  is  for  the  jury  to  say  whether  or  not 
a  given  act  constitutes  negligence.  Their  ver- 
dict in  this  case  was  approved  by  the  trial  judge, 
and,  there  being  some  evidence  to  support  their 
finding,  this  court,  fbllowing  its  well-established 
custom,  will  not  Interfere  with  the  judgment 
overruling  the  motion  for  a  new  triaL 

Simmons,  C.  J.,  dissenting. 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Atlanta;  A.  B. 
Calhoun,  Judge. 

Action  by  B.  B.  Blacknall  against  the 
Georgia  Bailwaj  &  Blectric  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Boeser  &  Brandon  and  W.  T.  Colquitt,  for 
plaintiff  in  error.  Bobt  P.  Jones  and  Moore 
&  Pomeroy,  for  defendant  in  error. 

CANDIiBB,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  SIMMONS,  O.  J.*, 
dissenting. 


(122  Ga.  297) 

MASSBE>-FBIiTON  LUMBBB   CO.   t.   SIR- 
MANS. 

(Supreme  Court  of  Georgia.     March  0,  1900.) 

BVIDENOE  —  DBOLABATIONS  OF  DXCSABED  •— IR- 
JUlfCTION^IBBEPABABLB  IRJUBISS. 

L  Declarations  and  entries  of  a  person  since 
deceased,  against  his  interest,  and  not  made 
with  a  view  to  pending  litigation,  are  admissi- 
ble in  any  case. 

[Bd.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Bvidence,  H  1135-114^ 

2.  If  the  declaration  or  entry  contains  state- 
ments both  in  favor  of  the  declarant  and  against 
his  interest,  the  statements  are  to  be  balanced, 
and,  if  those  in  favor  of  interest  equal  or  pre* 
ponderate  over  those  against  interest,  the  dec- 
laration is  not  admissible;   otherwise  it  is. 

8.  Such  declarations  or  entries,  when  admit- 
ted, are  evidence  as  to  any  fact  stated  theie* 
in  which  was  within  the  knowledge  of  the  de» 
darant,  or  which  it  was  his  duty  to  know. 

4.  The  allegations  and  the  evidence  made  such 
a  case  of  irreparable  damage  that  the  Judge  waa 


Ga.) 


MASSEE^-FBLTON  LUlfBSR  CO.  t.  SIBMANa 


93 


authorized  to  grant  an  interlocutory  injunction 
to  preserve  the  status  nntil  the  issues  involTed 
could  be  passed  upon  bj  a  jury. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bibb  County; 
R.  O.  Mitchell,  Judge. 

Action  by  J.  C.  Sinnans  against  the  Mas- 
flee-Felton  Lumber  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

W.  G.  Harrison  and  C.  J.  Haden,  for  plain- 
tiff in  error.  W;  H.  Griffin  and  B.  A.  Hen- 
dricks, for  defendant  in  error. 

COBB,  J.  Sirmans  applied  for  an  injunc- 
tion to  restrain  the  Massee-Felton  Lumber 
Company  from  felling  the  timber  on  a  de- 
scribed tract  of  land.  The  judge  granted  the 
injunction,  and  the  defendant  excepted. 

1-8.  The  right  of  the  plaintiff  to  an  injunc- 
tion depends  upon  whether  he  has  shown  that 
he  is  the  owner  of  the  land,  and  that  the 
threatened  damage  would  be  irreparable. 
The  case  does  not  fall  within  the  provisions 
of  the  timber  cutter's  act  (Cly.  Code  1895,  f 
4827),  nor  Is  any  ground  of  equitable  inter- 
ference relied  on  other  than  that  the  threat- 
ened injury  will  produce  damages  of  the  char- 
acter aboye  referred  to.  The  evidence  shows 
a  grant  from  the  state  to  Paulett,  and  a  deed 
from  him  to  Hampton.  The  plalntlfTs  title 
depends  upon  a  tax  sale,  at  which  it  is  claim- 
ed the  land  was  sold  as  the  property  of 
Hampton.  The  defendant  claims  under  those 
deriving  title  through  Hampton.  The  deed 
relied  on  as  a  sherilTs  deed  recited  that 
Thomas  D.  Futch,  as  sheriff  of  Berrien  coun- 
ty, did,  on  March  1,  1871,  by  virtue  of  "a 
writ  of  fieri  facias,  issued  by  R.  K.  Turner 
of  said  county,  against  T.  F.  Hampton  for 
his  tax  for  eighteen  hundred  and  seventy, 
upon  lot  of  land"  (here  follows  a  description 
of  the  land,  title  to  which  is  in  controversy); 
and  the  deed  then  recites  that  the  property 
was  advertised  for  sale,  and  was  on  March 
4,  1871,  sold  to  John  C.  Sirmans  for  the  sum 
of  ^10.50,  he  being  the  highest  bidder.  What 
follows  this  is  the  usual  form  of  a  sherllTs 
deed  under  a  sale  for  taxes.  It  will  be  no- 
ticed that  the  word  "levy"  does  not  precede 
the  word  "upon,"  nor  is  there  any  language 
In  the  deed  expressly  stating  that  a  levy  was 
made.  No  tax  execution  was  introduced  In 
evidence.  An  effort  was  made  to  account  for 
its  loss,  and  we  think  that  the  evidence  as  to 
a  search  for  the  alleged  lost  execution  was 
sufficient  to  admit  secondary  evidence  as  to 
its  contents,  provided,  of  course,  that  the 
existence  of  a  tax  execution  upon  which  such 
a  deed  could  be  based  was  made  to  appear. 
The  pressure  of  the  case  is  at  this  point  R. 
K.  Turner  was  introduced  as  a  witness,  and 
testified  that  he  was  tax  collector,  or  acting 
tax  collector,  in  1871,  but  he  did  not  swear 
that  he  had  ever  issued  a  tax  execution 
against*  Hampton  for  his  taxes  of  1870. 
There  was  evidence  by  a  witness,  who  had 
searched  the  records  in  the  office  of  the  Gov- 
ernor and  Secretary  of  State,  showing  that 


the  result  of  such  search  failed  to  disclose 
any  record  that  a  commission  as  tax  collector 
had  ever  been  issued  to  Turner.  It  appeared, 
however,  from  the  records  tn  the  office  of  the 
ordinary,  that  he  had  given  bond  as  tax  col- 
lector, and  he  was  ];>ermitted  to  testify  that 
he  was  tax  collector  and  acting  as  such.  It 
will  be  noted  that  the  deed  does  not  recite 
that  he  was  tax  collector,  but  it  does  recite 
that  he  issued  the  tax  execution.  The  sher- 
iff was  dead  at  the  time  of  the  trial  The 
evidence  relied  upon  to  establish  the  exist- 
ence of  a  tax  execution  and  thfi  fact  of  a 
levy  was  an  entry  made  by  the  sheriff  in  a 
private  memorandum  book  kept  by  him  dur- 
ing his  lifetime,  which  was  found  among  his 
papers  after  his  death,  and  produced  at  the 
trial  as  coming  ftom  the  custody  of  his  fam- 
ily. This  oitry  was  In  the  following  words: 
"Georgia,  Berrien  County.  Record  of  sale  of 
land  for  1871  and  1872  and  1878  sold  on  the 
first  Tuesday  in  April,  1871,  lot  No.  818  in 
the  10th  District  of  said  county,  as  the  prop- 
erty of  T.  F.  Hampton  to  satisfy  a  tax  fi.  fa. 
issued  by  the  tax  oollector  of  said  county, 
said  land  was  knocked  off  to  John  C.  Sir- 
mans, he  being  the  highest  and  best  bidder,  at 
110.50,  and  the  money  applied  to  said  tax 
fi.  fa.  Thomas  D.  Futch,  Sheriff  B.  C"  If 
this  memorandum  was  admissible  in  evi- 
dence, it  established  the  existence  of  the  tax 
execution  as  the  foundation  of  the  sale  which 
is  referred  to  in  the  sheriff*s  deed.  If  this 
entry  was  admissible  at  all,  it  was  admis- 
sible under  that  principle  of  the  law  which 
admits  In  evidence  declarations  of  a  person, 
since  deceased,  against  his  interest,  and  not 
made  with  a  view  to  pending  litigation.  Civ. 
Code  1895,  §  5181.  This  section  of  the  Code 
is  a  mere  codification  of  a  well-settled  prin- 
ciple in  the  law.  While  such  evidence  is 
hearsay.  It  is  admitted  as  one  of  the  excep-* 
tlons  to  the  rule  against  hearsay  evidence,  on 
the  ground  of  the  extreme  improbability  of 
its  falsity.  Field  v.  Boynton,  88  Ga.  289; 
BUwell  V.  Mtg.  Co.,  101  Ga.  496,  28  S.  E.  833 
(8);  Ga.  R.  Co.  v.  Fitzgerald,  108  Ga.  509,  84 
S.  E.  810,  49  L.  R.  A.  175.  To  render  such 
an  entry  or  declaration  admissible,  it  must 
appear  that  the  declarant  is  dead,  that  he 
possessed  competent  knowledge  of  the  facts, 
or  that  it  was  his  duty  to  know  them,  and 
that  the  declaration  was  at  variance  with  his 
Interest  1  Gr.  Ev.  (16th  Ed.)  8  147.  Where 
everything  stated  In  the  declaration  or  entry 
is  against  the  Interest  of  the  declarant,  the 
authorities  are  almost  uniform  that  the  dec- 
laration is  admissible.  But  when  the  dec> 
laration  contains  that  which  is  against  the 
Interest  of  the  declarant,  and  also  that  which 
is  in  his  favor,  its  admissibility  has  been 
doubted.  The  settled  rule  seems,  however, 
now  to  be  that  the  statements  in  the  declara- 
tion should  be  balanced,  and.  If  those  In  fa- 
vor of  interest  are  equal  to  or  preponderate 
over  those  that  are  against  interest,  the  dec- 
laration should  not  be  admitted;  but  that  if 
those  against  Interest  preponderate  over  those 
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tbat  are  In  favor  of  Intereat,  the  declaration 
Is  admissible.  1  Gr.  Br.  (16th  Ed.)  8  157. 
But  in  any  case,  where  the  declaration  is  ad- 
missible, it  is  admissible  as  proof  of  all  the 
facts  therein  stated,  both  the  main  fact  and 
any  collateral  fact  connected  therewith.  The 
leading  case  in  reference  to  this  matter  la 
Higham  v.  Ridgway,  10  East,  109,  in  which 
an  entry  of  services  rendered  as  a  man  mid- 
wife, followed  by  the  entry,  "Paid  25th  Oct 
1768,"  was  admitted  to  show  the  date  of  the 
child's  birth.  See,  also,  1  Gr.  Ev.  (16th  Ed.) 
8  152.  The.declaration  by  the  sheriff  that  he 
had  sold  the  land  under  a  tax  execution  was 
certainly  a  declaration  against  his  interest, 
because  by  an  admission  of  this  fact  he  laid 
himself  liable  to  all  the  consequences  which 
would  result  to  a  levying  officer  selling  the 
property  of  another  when  he  had  no  author- 
ity to  make  such  sale.  In  the  entry  he  also 
charged  himself  with  the  amount  of  the  pur- 
chaser's bid,  but  he  also  discharged  himself 
1^  a  statement  that  he  applied  it  to  the  pay- 
ment of  the  tax.  Upon  the  balancing  of  the 
statements  set  forth  in  the  declaration,  it 
would  seem  that  the  balance  preponderated 
against  his  interest,  the  only  statement  in  his 
interest  being  tliat  he  had  appropriated  the 
money  in  the  way  the  law  required,  and  this 
would  be  of  little  benefit  to  him  in  the  event 
he  was  sought  to  be  held  liable  on  account  of 
want  of  authority  to  make  the  sale,  or  for 
any  irregularity  therein  for  which  persons  in- 
terested in  the  property  would  have  a  right 
to  hold  him  responsible.  We  think  that,  un- 
der the  rules  stated,  this  entry  was  properly 
admitted  In  evidence,  and  that,  when  admit- 
ted, it  established  the  existence  of  the  tax 
execution. 

Nothing  now  ruled  is  in  conflict  with  what 
is  said  in  Freeman  v.  Brewster,  93  Qa.  648, 
21  S.  B.  165  (4),  or  in  Hollis  v.  Sales,  103  Ga. 
79,  29  S.  B.  482  (3).  In  each  of  those  cases 
the  interests  were  equally  balanced  in  the 
declaration,  and  the  evidence  was  properly 
held  Inadmissible.  The  deed  and  the  tax 
execution  referred  to  in  the  sheriff's  entry  in 
his  private  memorandum  book,  upon  their 
face,  connect  themselves  with  each  other,  and 
it  is  therefore  immaterial  that  the  deed  does 
not  in  express  terms  recite  a  levy  nor  de- 
scribe Turner  as  tax  collector.  The  entry  re- 
cites that  the  land  was  sold  under  an  execu- 
tion issued  by  the  tax  collector,  and  while 
the  deed  does  not  use  the  word  "levy,"  the 
recitals  therein  are  sufficient  to  indicate  a 
levy  as  the  foundation  for  the  sale  therein 
described.  We  think  that  the  evidence  was 
sufficient  to  authorize  the  Judge  to  find  that 
the  pMntiff  had  established  prima  fade  a 
legal  title  to  the  land,  the  title  to  which  was 
in  controversy. 

4.  Did  the  allegations  and  the  proof  make 
a  case  of  irreparable  damage?  It  appeared 
that  the  land  in  controversy  was  not  only 
valuable  for  the  timber  thereon,  but  also  as  a 
range  for  cattle;  that  the  plaintiff  was  the 
owner  of  leveral  hundred  head  of  cattle; 


that  he  used  this  land  aa  a  range  for  those 
cattle;  that  the  entry  of  the  defendant  upon 
the  land  would  have  the  effect  not  only  of 
driving  the  cattle  therefrom,  but  also  to  seri- 
ously impair,  if  not  destroy,  its  value  for 
grazing  purposes,  such  result  being  brought 
about  by  the  d6bris  upon  the  land  resulting 
from  the  cutting  of  timber,  the  probability 
of  forest  fires,  and  the  character  of  new 
growth  which  would  spring  upon  the  land 
after  it  was  denuded  of  its  timber.  We  think 
a  mere  statement  of  these  facts  is  all  that  is 
necessary  to  show  that  the  character  of  the 
injury  was  such  that  the  resulting  damage 
could  not  be  estimated  in  money.  The  loss 
accruing  to  the  plaintiff  ftom  the  cattle  now 
owned  by  him  being  scattered,  and  from  the 
destruction  of  his  range  for  cattle  which  he 
might  acquire  in  the  future,  is  of  such  a  na- 
ture that  it  would  be  impossible  for  a  Jury  to 
accurately  assess  money  damages.  We  think 
the  evidence  was  sufficient  to  authorize  the 
grant  of  an  injunction,  and  no  error  appears 
to  have  been  conunitted  which  would  require 
a  reversal  of  this  Judgment  At  the  final 
hearing  all  of  the  matters  which  are  now  in 
dispute  can  be  fully  Inquired  into,  and  it 
seems  to  us  that  the  Judge  properly  exercised 
his  discretion  in  preserving  the  status  as  it 
now  exists  until  a  Jury  can  pass  upon  the 
questions  which  have  arisen  or  which  might 
arise  in  the  case. 

Judgment  affirmed.    All  the  Justices  oon- 
cur. 


(122  Oa.  318) 

DONALDSON  v.  BVBRBTT. 
(Snpreme  Court  of  Cteorgia.     March  6,  1900.) 

OIFT—SUFFIOIENOT—XXEOUTZON— CLAIM    OW 

THIRD  PABTT. 

1.  While,  in  a  gift  from  a  father  ta  minor 
children,  tne  law  will  dispense  with  some  of  the 
formalities  of  delivery,  yet  a  mere  promise  to 
give  is  not  the  e^uivaJent  of  a  ^ift  itself. 

2.  Bven  assuming  that  the  evidence  was  suf- 
ficient to  establish  a  complete  gift,  it  does  not 
appear  whether  the  same  was  before  or  after 
the  lien  of  the  Judgment  had  attached.  The 
plaintiff  having  made  out  a  prima  facie  case, 
and  the  jury  having  found  the  property  subject, 
there  was  no  error  In  refusing  to  grant  a  new 
trial. 

(Syllabus  by  the  0)urt.) 

Error  from  Superior  Court,  Bulloch  Coun- 
ty; B.  D.  Evans,  Judge. 

Action  by  Joshua  Everett  against  one  Don- 
aldson. Judgment  for  plaintiff  on  levy  of 
execution.  Donaldson,  aa  next  friend  for  Us 
minor  children,  filed  a  daim.  The  Jury 
found  the  property  subject,  and  claimant 
brings  .error.    Affirmed. 

On  the  14th  of  December,  1901,  Everett  ob- 
tained a  Judgment  against  Donaldson.  On 
December  19,  1901,  the  execution  was  levied 
on  a  Kimball  organ.  The  claim  was  filed  De- 
cember 12,  1902,  and  was  tried  in  April,  1903. 
The  plaintiff  in  fi.  fa.  assumed  the  burden, 
and  proved  that  the  personal  property  levied 
on  waa  in  the  possession  of  the  defendant 
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The  latter,  who,  as  next  friend  for  his  minor 
children,  filed  a  claim,  testified  that,  while 
solvent,  and  twp  years  before  he  pm-chased 
the  same,  he  had  promised  his  children  that 
if  they  would  do  certain  work  he  would  take 
the  money  and  purchase  for  them  an  organ; 
that  they  did  the  work;  that  he  had  used 
the  money  for  other  purposes;  that  he  bought 
the  organ  leyied  on  for  the  children;  that 
it  is  their  properly,  and  never  was  his;  that 
he  bought  It  in  his  own  name,  giving  his 
note  therefor,  and  the  purchase  money  had 
not  yet  been  paid;  and  that  he  is  now  ln« 
solvent  The  date  of  the  purchase  is  not 
stated.  The  Jury  found  the  property  subject, 
and  the  claimant  filed  a  motion  for  a  new 
trial  on  the  ground  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence.  It  was 
overruled,  and  he  excepted. 

Groover  &  Johnston,  for  plaintUf  in  error. 
B.  Lee  Moore  and  A.  M.  Deal,  for  defendant 
in  error. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  1.  A  promise  to  give  is  not  equiva- 
lent to  an  actual  gift  In  order  for  the  title 
to  pass,  there  must  be  something  to  show 
tliat  the  gift  was  completed.  In  transact 
tions  between  the  father  and  minor  children, 
the  law  will  dispense  with  some  of  the  for- 
malities of  delivery  usually  required.  Yet 
even  in  such  cases  there  must  be  some  word 
or  act  to  transfer  title  from  donor  to  donee. 
An  intention  to  give  is  not  sufficient  Civ. 
Code  1895,  8  8567;  Hargrove  v.  Turner,  112 
Qa.  134,  37  S.  B.  89,  81  Am.  St  Bep.  24;  Boss 
V.  Ck>oley,  113  6a.  1047,  39  S.  B.  471. 

2.  In  the  present  case  the  father  purchased 
the  organ  in  his  own  name,  and  gave  his  note 
therefor.  It  does  not  appear  whether  the 
purchase  was  before  or  after  the  lien  of  the 
Judgment  attached.  Nor  is  there  any  evi- 
dence that  he  followed  up  his  promise,  and 
made  an  actual  gift  to  the  children,  so  as  to 
devest  himself  of  the  title  acquired  when 
he  gave  the  note  for  the  Instrument  There 
is  no  complaint  of  the  court's  charge.  It  was 
for  the  Jury,  under  the  evidence,  to  say 
whether  the  claimant  overcame  the  prima 
facie  case  made  out  by  the  plaintlfT  in  fl.  fa. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BYANS,  J.,  disqualified. 


(122  Oa.  279) 

BODOBRS  V.  CALDWELL. 
(Supreme  Court  of  Georgia.     March  4,  1905.) 

FUBADING — ^FLEA— FAILUBE    TO    VEBIFT— OBJKO- 
mONS— VENDOB  AND    PUBCHASEB— EVIC- 
TION—BECOVEBT  OF  PBICE  PAID. 

1.  Where  a  plaintiff  verifies  his  petition  in 
conformity  witn  the  provisions  of  Civ.  Code 
1895,  8  4065.  the  omission  of  the  defendant  to 
likewise  veriry  a  pica  interposed  by  him  is  an 
amendable  defect,  which  can  be  taken  advan- 
tage of  by  the  plaintiff  only  at  the  appearance 
term  of  the  case.  Ward  v.  Frick  Co.,  22  S.  B. 
899,  95  Ga.  804. 

2.  When  a  plaintiff  bases  his  right  to  recover 
on  the  allegation  that  h»  has  been  unlawfully 


evicted  from  premises  sold  to  h!m  by  the  de- 
fendant, and  seeks  to  recover  of  him  the  amount 
of  the  purchase  money  paid,  less  the  reasona- 
ble rental  value  of  the  land,  and  it  affirmative- 
ly appears  from  the  testimony  of  the  plaintiff 
that  he  made  default  In  paying  a  balance  of  the 
purchase  price,  and  that  the  defendant  recov- 
ered against  him  a  judgment  therefor,  and  re- 
entered into  possession  of  the  land  as  the  pur- 
chaser at  a  sheriff's  sale  made  in  pursuance  of 
such  judgment,  the  plaintiff  fails  to  prove  his 
case  as  laid,  and  evidence  touching  the  rental 
value  of  the  land  is  irrelevant  and  inadmissible. 
3.  The  court  properly  awarded  a  nonsuit  in 
this  case. 

(SyUabus  by  the  Court) 

Brror  froia  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  A.  B.  Bodgers  against  Lucy 
Caldwell.  Judgment  for  defendant,  and 
ptiaintifr  brings  error.    Affirmed. 

Bobt  L.  Bodgers,  for  plaintiff  in  error. 
Culberson,  WiUingbaLm  &  Johnson,  for  defend- 
ant in  error. 

BVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


022  Ga.  245) 

M!cBBAYBB  v.  WALKBB  et  aL 
(Supreme  Court  of  Georgia.     March  4,  1905.) 

DIED  —  DBLIVXBT— PBKSUliPTIONS— SJBOnOENT 
—EVIDBNOB— BURDEN  OF  PROOF. 

1.  A  deed  is  presumed  to  have  been  delivered 
on  the  day  it  bears  date.  There  is  no  presump- 
tion that  after  the  delivery  the  grantor  had  ac- 
cess thereto  or  could  make  indorsements  there- 
on. 

[Bd.  Note. — ^For  cases  in  point,  see  voL  10, 
Cent  Dig.  Deeds,  |  578.] 

2.  In  an  action  of  ejectment,  where  the  plain- 
tiff relies  on  a  deed  coming  from  his  own  pos- 
session, the  opposite  party  may,  without  proof 
of  its  execution,  rely  upon  an  indorsement,  mem- 
orandum, or  entry  on  the  back  of  the  deed. 

8.  In  the  present  case  the  face  of  the  deed 
showed  title  In  the  plaintiff.  The  entry  on  the 
back  of  the  deed  showed  that  it  was  void  as  ti- 
tle, because  made  as  part  of  a  usurious  debt 
The  burden  was  upon  the  plaintiff  to  explain  the 
entry,  and  not  upon  the  defendants  to  prove  its 
execution. 

4.  There  was  no  error  in  any  of  the  rulings 
complained  of  which  was  harmful  to  the  plain- 
tiff. The  verdict  for  the  defendants  was  sup- 
ported, if  not  demanded,  by  the  evidence,  and 
the  judge  properly  refused  to  grant  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Carroll  County; 
B.  W.  Freeman,  Judge. 

Action  by  P.  P.  McBrayer  against  J.  L. 
Walker  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

P.  P.  McBrayer,  administrator  of  A.  B. 
McBrayer,  brought  an  action  against  J.  L. 
Walker,  Willard  Walker,  and  Dave  Griffin 
for  the  recovery  of  lot  282  in  the  Sixth  Dis- 
trict of  Carroll  county,  alleging  that  all  the 
defendants  were  in  possession;  that  J.  L. 
Walker  on  January  24,  1873,  conveyed  the 
land  to  A.  B.  McBrayer;  that  the  latter  per- 
mitted Walker  and  the  other  defendants  to 
remain  in  possession;  that  Willard  Walker 
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and  Dave  GrUBn  were  In  possession  under  J. 
L.  Walker.  The  defendants  denied  all  the 
allegations  in  the  petition  except  the  fact 
that  they  were  in  possession  of  the  land. 
They  admitted  that  J.  L.  Walker  at  one  time 
had  made  an  instrument  in  reference  to 
the  laud,  hut  claimed  that  it  was  a  mortgage 
and  did  not  convey  title,  or,  if  it  attempted 
to  convey  title,  it  was  void  as  such«  because 
made  to  secure  a  usurious  debt 

On  the  trial  the  plaintiff  offered  a  deed, 
dated  January  24,  1877,  from  J.  L.  Walker 
to  A.  B.  McBrayer,  purporting  to  convey  the 
land  in  consideration  of  $998.  It  was  signed 
by  J.  L.  Walker  in  the  presence  of  Wilson 
Furr  and  O.  W.  Furr.  Both  the  witnesses 
made  an  affidavit  to  probate  the  deed  so  as 
to  admit  it  to  record.  That  by  C.  W.  Furr 
was  dated  March  4,  1874.  The  affidavit  of 
Wilson  Furr  was  made  February  19,  1874« 
The  deed  was  recorded  in  Book  N,  folio  275, 
but  the  date  of  record  did  not  appear  in  the 
brief  of  evidence.  Just  below  the  entry  of 
record  of  the  deed  in  the  clerk's  office  was 
the  following: 

"The  condition  of  the  within  deed  is  such 
that  whereas  the  said  J.  L.  Walker  has  this 
day  given  A.  B.  McBrayer  his  promissory 
note  for  $988,  if  the  said  J.  L.  Walker  shall 
well  and  truly  pay  the  said  $988,  with  20% 
interest,  then  this  deed  to  be  null  and  void, 
otherwise  to  remain  of  full  force  and  virtue. 

••Wilson  Furr.  J.  L.  Walker." 

Both  of  the  probating  affidavits  were  in 
the  usual  form,  and  both  were  recorded  after 
the  instrument  last  recited.  It  appeared 
that  A.  B.  McBrayer  had  been  dead  10  or 
15  years,  that  his  heirs  had  divided  the  es- 
tate without  administration,  and  that  on  De- 
cember 1,  1902,  letters  of  administration 
were  issued  to  the  plaintiff.  The  defendants 
relied  on  the  entry  on  the  back  of  the  deed, 
which  was  the  same  as  copied  above,  except 
it  was  signed  ''A.  B.  McBrayer,"  and  not  ••J. 
L.  Walker,"  as  api»eared  on  the  record  in  the 
clerk's  office.  Over  the  objection  of  the 
plaintiff,  the  defendants  offered  the  record 
of  the  suit  by  A.  B.  McBrayer  versus  J.  L. 
Walker,  brought  on  a  paper  of  which  the 
following  is  a  copy:  ••Due  A.  B.  McBrayer 
or  bearer  the  sum  of  $988,  for  value  received, 
to  run  at  20%.  This  the  24  day  of  Jan.,  1873. 
J.  L.  Walker."  This  record  showed  that  on 
October  6,  1874,  Judgment  was  rendered  for 
the  plaintiff  against  the  defendants  for  $988 
principal,  and  $384.81  as  interest  The  plain- 
tiff objected  to  this  evidence  on  the  ground 
that  this  was  a  suit  on  a  duebill,  and  there 
was  nothing  to  connect  that  debt  with  the 
one  referred  to  on  the  back  of  the  deed, 
which  was  there  called  a  ••promissory  note." 
Plaintiff  also  objected  to  the  introduction 
of  the  writing  on  the  back  of  the  deed,  for 
the  reason  that  its  execution  was  not  proved, 
nor  did  it  appear  when  it  was  made;  that 
it  may  have  been  entered  after  the  execu- 
tion of  the  deed,  and,  if  so,  a  subsequent 
agreement  to  pay  usury  would  not  void  a 


valid  deed  previously  made.  There  was  evi- 
dence that  A.  B.  McBrayer  was  very  old  and 
infirm,  and  wrote  with  difficulty.  Some  of 
the  witnesses  were  unable  to  say  whether 
the  signature  to  the  writing  on  the  back  of 
the  deed  was  genuine  or  not  Others  stated 
positively  that  it  was  not  his  signature. 
There  was  evidence  that  Wilson  Furr  was 
dead,  and  that  the  signature  beneath  the 
writing  on  the  back  of  the  deed  was  his 
genuine  signature;  but  the  plaintiff  contend- 
ed that  this  did  not  amount  to  proof  of  the 
execution  of  the  instrument,  as  there  was 
no  recital  that  Furr  was  a  witness.  There 
was  evidence  from  the  attorney  who  repre- 
sented A.  B.  McBrayer  in  the  suit  against  J. 
L.  Walker  that  A.  B.  McBrayer  had  told  him 
that  the  note  or  duebill  for  $988  sued  to 
Judgment  was  for  the  purchase  mon^  of  the 
land  sued  for,  that  Walker  borrowed  the 
money  from  Wilson  Furr,  and  that  ••McBray- 
er traded  Furr  the  place  for  the  note,  which 
was  afterwards  renewed  to  McBrayer." 
Plaintiff  objected  to  this  evidence  because 
it  further  appeared  that  the  information  was 
communicated  by  McBrayer  to  the  witness 
who  was  then  his  attorney.  The  court  in- 
structed the  Jury  that  if  the  writing  on  the 
back  of  the  deed  was  signed  by  A.  B.  Mc- 
Brayer, or  if  he  ratified  and  approved  the 
same,  the  plaintiff  could  not  recover.  The 
Jury  found  a  verdict  for  the  defendants. 
The  plaintiff  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  excepted. 

James  Beall  and  Griffith  ft  Weatherly,  for 
plaintiff  in  error.  J.  M.  Moore,  W.  F.  BiowOy 
for  defendants  in  error. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  The  plaintiff  relied  on  the  face  of 
the  deed,  which  purported  to  convey  tittle  in 
fee  simple.  The  defendants  relied  upon  an 
entry  on  the  back  of  the  deed,  apparently 
signed  by  the  grantee,  and  showing  that  the 
deed  was  given  as  security  for  a  debt  which 
was  infected  with  usury.  The  plaintiff  in- 
sists that  the  defendants  failed  to  prove  the 
signature  of  the  grantee,  or  otherwise  to  es- 
tablish the  execution  or  date  of  this  entry. 
He  contends  that,  they  having  failed  to  carry 
the  burden  of  proving  the  genuineness  of 
the  signature,  the  verdict  in  their  favor  Is 
without  evidence  to  support  it  The  pre- 
sumption is  that  the  deed  was  delivered 
on  the  day  it  bore  date^  and  remained  in 
the  possession  or  control  of  the  grantee  or 
his  successors.  Coming  thus  from  his  pos- 
session, when  he  offered  the  same  in  evidence 
he  vouched  not  only  for  the  face  of  thQ  in- 
Btrument»  but  made  the  paper  and  all  self- 
disserving  statements  thereon  admissible  for 
the  opposite  party,  without  other  proof  than 
the  fact  that  they  formed  a  part  of  the  docu- 
ment produced  by  his  adversary.  See  Ciy. 
Code  1891^  t  6243.  Of  course,  entries  ir- 
relevant to  the  issue  would  be  Inadmissible. 
So,  too,  entries  favorable  to  the  person  pro- 
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dndng  a  document  would  have  to  be  proper- 
ly iHroved.  Entries  unfavorable  to  the  party 
producing  the  paper  might  be  explained, 
qnallfied,  or  nullified.  But  where  one  pro- 
duces a  paper,  and  there  Is  found  thereon  an 
entry,  memorandum,  or  indorsement  favor- 
able to  his  adversary,  the  latter  may  rely 
on  the  same  as  evidence  without  further 
proof  of  its  genuineness.  The  burden  of 
showing  it  to  be  a  forgery  or  otherwise  void 
against  him  is  cast  by  law  upon  the  party 
who  offers  the  document  containing  such 
self-disservtng  entry.  See  Gi^r.  Code  1895, 
I  5242. 

The  cases  Involving  this  question  are  com- 
paratively rare.  A  number  of  decisions  may 
be  found  which  recognize  that  credits  ap- 
pearing on  the  back  of  a  note  may  be  relied 
on  by  the  defendant,  but  being  in  the  nature 
of  receipts,  may  be  explained  by  the  holder. 
In  Harrison  v.  Henderson,  12  6a.  22,  an 
unsigned  postscript  to  a  letter  was  admit- 
ted. In  Daglish  v.  Dodd,  5  0.  &  P.  238,  an 
entry  on  the  back  of  a  letter,  and  In  a  dif- 
ferent handwriting,  was  allowed  to  be  used 
by  the  party  against  whom  the  letter  itself 
had  been  offered,  the  court  saying:  "Ton 
produced  the  paper,  and,  if  you  put  it  In, 
the  other  side  have  the  right  to  have  the 
whole  of  it  read."  So,  in  Clarke  v.  Ray,  1 
Har.  &  J.  (^id.)  823,  an  agreement  was  of- 
fered. On  the  back  of  the  paper  was  a  sub- 
sequent agreement,  differently  signed,  but 
the  same  was  admissible  against  the  party 
by  whom  the  original  had  been  offered.  See, 
also,  Pearson  v.  Forsyth,  61  Ga.  537;  Woot- 
en  V.  Nail,  18  Ga.  616;  1  Whart  on  Bv.  (3d 
.Ed.)  S  619.  While  these  separate  entries  may 
not  be,  strictly  speaking,  "a  part  of  the 
document,"  yet  they  come  within  the  prin- 
ciple of  Civ.  Code  1895,  S  5241,  that,  where 
either  party  introduces  a  part  of  a  document, 
the  opposite  party,  without  further  proof  of 
execution,  may  read  so  much  of  the  balance 
as  is  relevant.  The  fact  that  the  record 
shows  that  the  entry  was  signed  by  the 
grantor  instead  of  by  the  grantee  may  have 
been  a  clerical  error.  But  it  does  not  change 
the  fact  that  the  deed  produced  bore  what 
purported  to  be  the  signature  of  A.  B.  Mc- 
Brayer,  the  grantee.  The  explanation  as  to 
his  age,  the  difficulty  v^lth  which  he  wrote, 
the  fact  that  the  date  and  the  amounts 
named  in  the  dueblll  coincided  with  the  date 
and  the  amounts  named  on  the  face  of  the 
deed,  which  had  long  been  in  the  possession  of 
the  plaintiff,  amply  sustained,  if  it  did  not 
demand,  a  finding  that  the  deed  was  void  as 
title  because  of  the  20  per  cent  interest 
charged*  If  the  usurious  contract  was  made 
subsequent  to  the  presumed  date  of  delivery, 
it  was  Incumbent  upon  the  plaintiff  to  estab- 
lish that  fact  The  evidence  of  the  attorney 
was  probably  inadmissible,  but,  as  far  as 
it  went,  it  was  helpful  to  the  plaintiff;  tend- 
ing, as  it  did,  to  establish  a  sale,  and  ^ot  a 
loan.  Its  exclusion  could  not  have  changed 
the  result  The  defendants  in  error  insist 
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that,  under  Otv.  Cod«  1895,  1  5000,  there 
could  be  no  recovery  against  one  of  the  de- 
fendants where  the  evidence  failed  to  es- 
tablish the  plaintiff's  right  to  recover  against 
the  other  two,  especially  where  there  is  noth- 
ing to  indicate  the  amount  of  their  several 
interests.  The  verdict  being  sustained,  and 
there  being  no  error  harmful  to  the  plaintiff, 
it  i^  needless  to  consider  this  point 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(112  Oa.  M4) 

PADROSA  T.  HIGH. 

(Supreme  Court  of  Georgia.    March  4,  1905.) 

APPEAL—BEVIEW--NBW  TBIAIr— SUBMISSION   07 
ISSXnCS— GABIVISHKENT— ^ITUS    OF    DEBT. 

1.  Where  a  plea  to  the  jurisdiction  is  filed,  it 
is  the  better  practice  to  try  the  issue  raised  by 
that  plea  separateljr  from  the  issues  raised  by 
the  plea  to  the  merits;  but  where,  without  ob- 
jection, the  issues  raised  by  both  pleas  are  sub- 
mitted to  the  jury  in  the  same  trial,  this  court 
will  not  reverse  a  judgment  overruling  a  motion 
for  a  new  trial  based  on  the  contention  that  the 
submission  of  the  different  issues  in  the  same 
trial  was  erroneous. 

2.  As  a  genera]  rule,  the  situs  of  a  debt  is  at 
the  place  where  the  creditor  is  domiciled;  and 
where,  on  the  trial  of  a  garnishment  proceed- 
ing, the  controlling  question  is  whether  the  debt 
sought  to  be  reached  by  process  of  garnishment 
was  due  in  C^rgia  or  in  Florida  (the  latter 
state  being  the  admitted  domicile  of  the  de- 
fendant), it  was  not  error  to  charge  that,  if  it 
appeared  that  the  defendant  was  a  nonresident, 
the  burden  would  be  upon  the  plaintiff  to  show 
that  the  debt  was  payable  In  this  state. 

(Syllahus  by  the  Court) 

Error  from  Superior  Court,  Glynn  (bounty ; 
T.  A.  Parker,  Judge. 

Action  by  B.  Padrosa  against  John  High. 
General  judgment  for  plaintiff,  and  judg- 
ment dismissing  a  judgment  -and  garnish- 
ment, and  plaintiff  brings  error.    Affirmed. 

W.  E.  Kay,  for  plaintiff  In  error.  Ernest 
Dart,  for  defendant  In  error. 

CANDLER,  J.  This  was  a  suit  by  attach- 
ment and  garnishment  in  Glynn  superior 
court  The  defendant  claimed  that  the  debt 
which  the  plaintiff  sought  to  reach  by  the 
garnishment  proceedings  was  due  In  Florida, 
and  therefore  that  the  court  was  without  ju- 
risdiction. This  question,  which  was  a  dis- 
puted issue  of  fact,  was  submitted  to  the 
jury  along  with  the  questions  Involved  in  the 
merits  of  the  case.  The  jury  found  for  the 
plaintiff  on  the  merits,  but  found  that  the 
court  was  without  jurisdiction  of  the  fund 
sought  to  be  reached  by  garnishment,  where- 
upon the  attachment  and  garnishment  were 
dismissed,  and  a  general  judgment  was  en- 
tered for  the  plaintiff  for  the  amount  of  the 
verdict;  the  order  reciting  that  the  defend- 
ant personally  submitted  himself  to  the  ju- 
risdiction of  the  court  by  appearing  and 
pleading  to  the  merits.  The  plaintiff  moved 
for  a  new  trial,  which  was  denied,  and  he 
excepted. 

1.  It  is  complained  that  the  court  erred  Id 
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rabmittliis  to  ttw  Jury  on  the  same  trial  the 
two  distinct  IflsneB  as  to  the  Jnriadlctlon  of 
the  court  and  the  merits  of  the  case.  As 
was  said  when  this  case  was  here  before 
(High  T.  Padrosa,  119  6a.  651,  46  S.  B.  859), 
it  would  have  been  more  regular  to  have  sub- 
mitted these  issues  separately.  But  In  this 
case,  as  in  that.  It  does  not  appear  that  any 
objection  was  made  to  this  method  of  pro- 
cedure at  the  time  of  the  trial.  The  plaln- 
tiff,  having  gone  into  the  trial  in  this  man- 
ner without  objection,  will  not  now  be  heard 
to  complain  that  it  was  ill^al. 

2.  It  was  undisputed  that  the  defendant. 
High,  was  a  resident  of  Florida,  and  that  the 
garnishee,  Terras,  was  a  resident  of  Georgia. 
In  arriving  at  a  verdict  on  the  issue  formed 
by  the  plea  to  the  Jurisdiction,  it  was  only 
necessary  for  the  Jury  to  determine  whether, 
under  the  peculiar  facts  of  this  case,  the  debt 
which  Terras  owed  High  was  payable  in 
Georgia  or  Florida.  There  was  ample  evi-  > 
dence  to  support  their  finding  that  it -was  ; 
payable  in  the  latter  state.  "As  a  general  | 
rule,  the  situs  of  a  debt  is  at  the  place  where  j 
the  creditor  is  domiciled."  High  v.  Padrosa,  | 
119  Ga.  648,  46  S.  B.  859,  and  cases  cited.  It  ; 
was  therefore  not  error  to  charge  that,  if  it  i 
appeared  that  the  defendant  was  a  nonresi-  ! 
dent  of  the  state,  the  biurden  would  be  upon  ; 
the  plaintur  to  show  that  the  debt  was  pay-  i 
able  in  Georgia.  On  the  trial  of  an  issue  of  \ 
fact  raised  by  a  plea  to  the  Jurisdiction  the  ; 
burden  is  upon  the  defendant  to  show  ttiat  j 
the  court  Is  without  Jurisdiction  of  the  case.  • 
Pyron  v.  Ruohs,  120  Ga.  1060,  48  S.  E.  434.  | 
In  a  case  like  the  present,  in  view  of  the  rule  j 
already  announced,  that  burden  is  carried  by  I 
showing  that  the  defendant  is  a  nonresident,  ' 
and  it  is  theQ  incumbent  upon  the  plaintUDT  , 
to  show  that  the  rule  is  not  applicable,  and  ; 
that/  notwithstanding  the  fact  of  nonresi-  | 
dence,  the  debt  is  payable  in  Georgia.  1 

As  stated  in  the  motion  for  a  new  trial,  : 
there  is  practically  no  controversy  as  to  the  ! 
facts  of  this  case.  The  rulings  which  we  | 
have  announced  settle  the  case  on  the  vital  i 
issues  involved,  and  for  that  reason  it  is  un-  \ 
necessary  to  consider  the  various  grounds  of  j 
the  motions  seriatim. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(122  Oa.  816) 

PARKER  V.  PARLINGER. 
(Supreme  Court  of  Georgia.    March  6,  1905.) 

MASTEB    AND    8EBVANT— DISCHABGB—ENTIBE 

CONTRACT. 

1.  An  employ^  owes  to  his  employer  respectful 
and  decorous  bearing,  and  obedience  to  all  proi)* 
er  orders  and  requests  connected  with  his  em- 
ployment, and  insubordination  and  disrespect- 
ful conduct  constitute  a  sufficient  ground  for  his 
discharge  and  the  rescission  of  the  contract  of 
employment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  §  84.] 

2.  Where  the  contract  between  the  employer 
and  the  employ  §  is  an  entire  one.  and  the  em- 


ploys is  rightfolly  dlacharfed,  in  a  suit  by  him 
on  the  contract  there  can  be  no  recovery  for  par- 
tial performance. 

[Bd.  Note. — For  cases  In  point,  see  voL  d4t. 
Cent  Dis.  Master  and  Servant,  8|  94-06.] 

(Syllabus  hr  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  J.  S.  Parker  against  A.  W.  Far- 
linger.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    AfllrmecL 

Frank  A.  Arnold,  for  plaintiff  in  error. 
John  L.  Hopkins  A  Scms.  for  defendant  In 
error. 

EVAN9,  J.    J.  S.  Parker  sued  A.  W.  Far- 
linger  on  account  for  services  rendered.    The 
account  contained  two  items,  viz.,  4%  days' 
salary,    September  26  to   October   1«    1903, 
$9.76,  and  salary  for  the  month  of  October, 
$90.     The  defendant,  in  his  plea,  admitted 
that  he  employed  plaintiff  as  manager  of 
his  apartment  house,  but  averred  that  the 
plaintiff  was  insubordinate  and  impertinent, 
and  failed  to  carry  out  his  contract  of  em- 
ployment,   and   that   defendant    discharged 
bim.    On  the  trial  of  the  case  the  plaintiff 
testified  that  he  was  employed  by  the  de- 
fendant as  manager  of  a  hotel,  and  was  to 
receive  for  his  services  $65  per  month,  and 
his  board  and  room,  which  were  worth  $25 
per  month,  additional;   that  the  contract  of 
service  was  to  begin  October  1st,  and  might 
be  terminated  by  either  party  on  15  days' 
notice;  that  before  October   1st   defendant 
needed  plaintiff,  and  the  latter  went  to  work 
on  September  26th,  his  work  from  that  date 
to  October  1st  being  worth  $9.76.    The  plain-  - 
tiff  further  testified  that  on  October  6th  a 
dispute  arose  between  himself  and  a  guest 
of  the  hotel,  and  they  proceeded  to  defend- 
ant's store;  that  defendant  invited  the  plain- 
tiff into  his  private  office,  but  plaintiff  de- 
clined to  go  into  the  office  unless  the  guest 
was  also  invited,  so  that  be  might  bear  the 
interview  between  plaintiff  and  defendant; 
that,  on  defendant's ,  declining  to  Invite  the 
guest  into  his  private  office,  so  that  what 
was  said  could  be  heard  by  the  guest,  the 
plaintiff  told  the  defendant,  In  the  presence 
of  the  guest,  that  he  (defendant)  was  two- 
faced — that  he  wanted  to  say  one  thing  to 
the  guest,  and  another  to  the  plaintiff;  that 
defendant   had  given  ironbound   rules,   and 
would  not  stick  to  them.    Thereupon  the  de- 
fendant   discharged   the    plaintiff,    and   in- 
structed the  servants  not  to  obey  him  fur- 
ther.   The  night  following  there  was  an  al- 
tercation between  the  plaintiff  and  the  de- 
fendant, the  nature  of  which  is '  immaterial 
to  the  discussion  of  the  legal  principles  in- 
volved.    The  defendant  Introduced   no  evi- 
dence, and  the  court  directed  a  verdict  in 
favor  of  the  plaintiff  for  $9.76.     Plainti*, 
by  direct  exception,  assigns  the  direction  of 
the  verdict  for  $9.76  as  erroneous,  and  in- 
sists that  the  court  should  have  directed  a 
verdict  for  the  full  amount  sued  for,  or  at 
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least  for  the  time  he  worked  during  the 
month  of  October,  at  the  contract  rate. 

"L  In  all  contracts  of  hiring  there  are  cer- 
tain implied  obligations,  which  are  as  ee* 
sentlany  included  in  the  contract,  as  if  they 
had  been  expressly  agreed  upon.  Among 
these  are  the  obligations  of  the  servant  to 
obey  all  reasonable  commands  of  the  master 
Incidental  to  the  business  to  whldb  the  hir- 
ing relates,  and  to  treat  the  master  with  re- 
spect Wood's  Mas.  &  Ser.  f  83.  An  em- 
ploy6  owes  to  his  employer  respectful  and 
decorous  bearing,  and  obedience  to  all  prop- 
er orders  and  requests  connected  with  his 
employment,  and  insubordination  and  disre- 
spectful conduct  constitute  a  sufScient  ground 
for  his  discharge  and  the  rescission  of  the 
contract  of  employment.  Ralley  v.  Lanna- 
han,  34  La.  Ann.  426.  When  the  master  re- 
quested a  private  interview  with  his  em- 
ploy6»  the  latter  had  no  right  to  insist  on 
the  presence  of  the  guest.  It  is  not  dis- 
closed what  the  purpose  of  the  master  was 
in  requesting  a  private  interview  with  his 
servant,  neither  is  it  material.  The  re- 
fusal to  extend  an  invitation  to  the  guest 
to  be  present,  so  as  to  hear  what  passed  be- 
tween them,  did  not  justify  the  discourteous 
and  disrespectful  verbal  castlgatlon  of  the 
master  by  the  servant  The  language  used 
was  most  disrespectful.  It  amounted  to  a 
charge  of  deceit  and  untruthfulness,  and 
justified  the  immediate  discharge  of  the  serv- 
ant 

2.  The  contract  between  the  parties  was 
an  entire  one,  and  continued,  until  the  stipu- 
lated notice  to  terminate  was  given.  The 
wages  of  the  employ^  were  payable  monthly. 
During  the  pendency  of  the  contract  the  em- 
ploy^  was  entitled  to  his  wages  at  the  end 
of  each  month.  He  was  discharged  by  the 
defendant  early  in  the  month  of  October,  and 
his  suit  was  brought  at  the  expiration  of  the 
month  to  recover  the  full  month's  wages  un- 
dto  the  contract  This  he  cannot  do,  because 
lie  has  neither  performed  his  contract,  nor 
was  he  prevented  from  performance  by  any 
Illegal  act  of  his  employer.  The  plaintiff, 
having  been  rightfully  discharged,  was  not 
entitled  to  recover  from  his  employer  wages 
he  did  not  earn.  Physioc  v.  Shea,  75  Ga.  466. 
The  suit  is  not  on  a  quantum  meruit  for  the 
six  days  which  he  worked  in  October,  but 
for  the  contract  price  for  the  entire  month. 
Had  he  sued  on  a  quantum  meruit,  perhaps, 
under  the  Intimation  in  Newman  v.  Reagan, 
85  Ga.  512,  he  might  have  recovered  for 
services  actually  performed.  However,  his 
suit  was  on  the  contract,  and  not  on  a  quan- 
tum meruit  The  service  rendered  prior  to 
October  Ist  was  not  Included  in  the  contract 
of  hiring,  which  was  to  become  effective  on 
that  day.  Hence  the  plaintiff  was  entitled  to 
recover  for  this  service,  and  the  court  was 
right  in  directing  a  verdict  for  him  for  its 
proved  value. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(122  Ga.  S09) 
MURPHt  r.  DAVIS. 

(Supreme  Court  of  Georgia.    Mardi  8,  1005.) 

DIBXCnilO   VKBDIOT. 

The  plaintiff  having  proved  his  case  as  laid, 
and  no  evidence  being  introdaoed  in  behalf  of 
the  defendant,  the  trial  court  committed  no  er- 
ror in  directing  a  verdict  in  favor  of  the  plain- 
tiff. Kelly  V.  Strouse,  48  S.  El  280,  116  Ga. 
87a 

[Bd.  Note. — For  cases  In  point,  see  voL  46^ 
Cent  Dig.  Trial,  I  892.] 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Appling  Coun- 
ty;  P.  B.  Seabrook,  Judge. 

Action  by  W.  H.  Davis  against  John  Mur- 
phy. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

N.  J.  Holton  and  W.  W.  Bennett,  for  plain- 
tiff in  error.  E.  D.  Graham  and  J.  H.  Thom- 
aa,  for  defendant  in  error. 

BYANS,  J.  Judgment  affirmed  All  the 
Justices  concur. 


(122  Ga.  266) 
MEEKS  V.  ATLANTIC  &  B.  R.  (X). 
(Supreme  Court  of  Georgia.    March  4,  1905.) 

OAABISBS— INJUBT    TO    PASSENOBB— CONTBIBU- 
TOBT  NEGLIGENCE. 

Under  the  facts  disclosed  by  the  record, 
the  trial  judge  did  not  err  in  granting  a  non- 
suit 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Douglas;  W.  H, 
Griffin,  Judge. 

Action  by  Elisha  Meeks  against  the  At- 
lantic &  Birmingham  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Dart  &  Roan,  Lankford  &  Dlckerson,  and 
Toomer  &  Reynolds,  for  plaintiff  in  error. 
J.  L.  Sweat  and  Qulncey  &  McDonald,  for  de- 
fendant in  error. 

SIMMONS,  C.  J.  Meeks  was  a  passenger 
on  a  mixed  train  of  the  defendant  railroad 
company,  having  purchased  a  ticket  from 
Waycross  to  Douglas.  It  appears  that  he 
had  left  some  bundles  at  Nlcholls,  an  inter- 
mediate station  between  Waycross  and  Doug- 
las, and  he  inquired  of  the  conductor  if  the 
train  would  stop  long  enough  at  Nlcholls  for 
him  to  get  out  secure  his  packages,  and  get 
back  on  the  train  before  it  started,  to  which 
the  conductor  replied  in  the  affirmative.  The 
train  stopped  before  It  reached  the  depot  at 
Nlcholls.  Meeks  alighted,  went  to  the  depot, 
and  got  some  of  his  bundles,  which  he  car^ 
rled  into  the  car — the  train  having  come  up 
in  the  meantime  to  the  depot— and  was  in  the 
act  of  carrying  another  package,  a  sack  of 
potatoes,  into  the  car,  when  he  was  stopped 
by  the  conductor,  who  told  him  to  "hold  on," 
that  he  had  "some  baggage  to  put  off,  and 
would  notify  him  when  to  get  aboard."  He 
waited  for  the  notice  from  the  conductox 
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(how  long  he  does  Dot  say),  but  he  finally  saw 
the  conductor  raise  his  hand  on  the  train,  and 
order  the  engineer  forward,  and  the  train 
started,  whereupon  he  ran  to  the  rear  end  of 
the  train,  and  attempted  to  board  there.  Two 
train  hands  did  the  same  thing,  and  were  on 
the  steps  when  Meeks  took  hold  of  the  hand 
railing  and  got  upon  the  first  step  with  one 
foot  At  this  time  the  engine  gave  a  jerk, 
which  misplaced  his  foot,  and  left  him  in  a 
swinging  position,  his  han^s  still  clinging  to 
the  railing,  and  caused  his  leg  to  strike 
against  the  depot  platform,  injuring  him.  He 
managed  to  climb  Into  the  car,  unassisted, 
and  went  on  to  the  end  of  his  journey,  but 
was  badly  injured.  Under  this  state  of  facts 
Judge  Griflin,  of  the  city  court  of  Valdosta, 
presiding  for  the  judge  of  the  city  court  of 
Douglas,  awarded  a  nonsuit  We  think,  un- 
der this  evidence,  the  trial  judge  was  right 
It  clearly  appears  that  Meeks  could  have 
avoided  the  injury  to  himself  by  the  exercise 
of  ordinary  care.  He  saw  the  danger  of 
mounting  a  car  in  motion  which  was  attach- 
ed to  a  mixed  train — L  e.,  part  freight  and 
part  passenger — ^yet  he  attempted  to  mount 
the  steps  while  there  were  two  other  persons 
occupying  them,  which  necessarily  gave  him 
only  slight  footing  thereon.  He  says  he  has 
ridden  frequently  on  trains  before  this  Injury, 
and  he  therefore  must  have  known  that  it  is 
dangerous  to  mount  a  moving  train,  especial- 
ly one  of  a  mixed  character  like  this  one. 
But  he  claims  that  the  conductor  put  him  off 
his  guard  by  stating  he  would  notify  him 
when  to  get  aboard.  This  conversation,  ac- 
cording to  the  record,  occurred  while  Meeks 
was  attempting  to  put  a  sack  of  potatoes  on 
the  car,  and  the  conductor  told  him  to  "hold 
on"  until  he  could  get  some  baggage  off;  but 
bow  long  after  this  the  train  started  is  not 
stated  by  Meeks.  It  may  have  been  five  or 
ten  minutes  or  more.  He  was  on  the  depot 
platform,  and  could  have  seen  when  the  bag- 
gage was  taken  from  the  car  and  placed  on 
the  platform,  and  he  may  have  had  several 
minutes  in  which  to  board  the  train  before 
it  started.  However  this  may  be,  in  our 
opinion  he  had  no  right  to  take  the  risk  of 
mounting  the  moving  car  upon  the  steps  of 
which  two  persons  were  already  standing,  al- 
though the  conductor  had  failed  to  comply 
with  his  promise.  If  he  had  relied  upon  the 
promise  of  the  conductor,  then,  according  to 
the  case  of  Watson  v.  Railroad  Oo.,  81  Ga. 
478,  7  8.  E.  854,  he  should  have  remained 
upon  the  depot  platform,  and  brought  suit 
upon  the  breach  of  the  promise,  if  he  could 
have  done  so.  The  only  difference  between 
the  Watson  Case  and  this  one.  In  regard  to 
the  facts,  is  that  in  that  case  the  conductor 
agreed  to  stop  at  a  certain  crossing,  and 
did  not  do  so,  and  the  passenger  jumped  and 
was  injured  while  in  this  case  the  conductor 
promised  to  notify  Meeks  when  he  would 
start,  but  failed  to  do  so,  and  Meeks  jumped 
npon  the  steps  of  the  car.  While  Meeks  says 
Ms  evidence  that  the  Jeik  which  threw  his 


legs  off  the  steps  was  violent.  It  does  not  ap- 
pear that  it  was  unnecessary  in  the  running 
of  this  mixed  train,  nor  does  It  appear  that 
the  engineer  knew  that  Meeks  was  trying  to 
mount  the  steps  of  the  car  at  that  time.  For 
these  reasons,  we  afiirm  the  grant  of  nonsuit 
Judgment  affirmed.  All  the  Justices  con- 
cur. 


(122  6a.  S17) 
STEVENS  V.  GEORGIA  LAND  OO.  et  al. 

(Supreme  Court  of  Georgia.    March  6,  1905.) 

ICECUAKIC'S  LIEN— EVIDENCE— OONTBACT  PRICE. 

1.  The  act  of  December  19,  1899  (Van  Epps* 
Code  Supp.  §  6176),  creating  a  lien  in  favor 
of  materialmen  for  material  furnished  a  con- 
tractor for  the  improvement  of  real  estate  be- 
longing to  a  third  person,  in  terms  provides  that 
"in  no  event  shall  the  aggregate  amount  of  liens 
set  up  [thereunder]  exceed  the  contract  price  ol 
the  improvements  made" ;  and  it  follows  that  in 
a  proceeding  to  foreclose  a  materialman's  lien, 
it  is  incumbent  upon  the  plaintiff  to  show  that 
the  amount  for  which  he  asserts  a  Hen  comes, 
in  whole  or  in  part,  within  the  contract  price 
agreed  on  between  the  contractor  and  the  own- 
er of  the  property  improved.  A  prima  facie 
case  is  not  made  out  by  proving  merely  the 
value  of  the  material  furnished,  and  that  it 
was  used  in  the  improvement  of  the  real  estate ; 
the  contract  price  of  the  improvements  made 
not  being  a  matter  so  peculiarly  within  the 
knowledge  of  the  owner  of  the  property  as  to 
cast  upon  him  the  burden  of  showing  that  the 
claim  of  lien  exceeds  the  amount  which  he 
agreed  to  pay  the  contractor. 

2.  In  the  present  case  the  evidence  introduced 
in  behalf  of  the  plaintiff  warranted  a  finding  by 
the  jury  that  his  claim  of  lien  was,  to  the  ex- 
tent of  $165,  enforceable;  and,  this  being  so, 
the  trial  judge  erred  in  awarding  a  nonsuit. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  Bi. 
Reid,  Judge. 

Action  by  L.  N.  Stevens  against  the  Geor* 
gla  Land  Company  and  others.  From  a  judg- 
ment of  nonsuit,  plaintiff  brings  error.  Re- 
versed. 

Walter  McElreath,  for  plaintiff  In  error. 
John  L.  Hopkins  &  Sons,  for  defendants  In 
error. 

EVANS,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(laOa.  831) 

WILMERDING  ▼.  RHODES-HAVBRTY 
FURNITURE  00. 

(Supreme  Court  of  Grcorgia.    March  6,  1905.) 

OONDITIONAX   SALE— CON TBACT^DEFAULT— POS- 
SESSION   OF   PBOPEBTY— TRESPASS. 

1«  Where  a  vendor  sells  certain  personal  prop- 
erty, to  be  paid  for  in  installments  by  the  ven- 
dee, and  enters  into  a  written  contract  with  the 
vendee  retaining  the  title  to  the  property  with 
a  stipulation  in  the  contract,  that  if  any  of  the 
installments  are  not  paid,  the  vendor  ''shall  have 
the  right  to  take  possession  of  the  property 
without  any  legal  process,  and  all  payments 
made  up  to  the  time  of  default  shall  be  applied 
as  rent  for  said  proper^  and  depreciation  in 
value/'  and  the  vendee  defaults  as  to  some  of 
the  payments  and  dies,  the  vendor  is  not  guilty 
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of  a  trespass  if  he  seises  and  removes  the  prop- 
erty while  in  the  hands  of  the  administrator  of 
the  vendee. 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cent  Dig.  Sales,  {  1425.] 

2.  According  to  the  terms  of  the  contract  the 
title  to  the  property  was  in  the  vendor,  and  he 
had  the  right,  under  the  contract,  to  remove  it. 
In  case  of  default,  without  any  legal  process. 
The  administrator  had  no  more  title  than  the 
vendee. 

8.  Whether  the  stipulation  in  tlie  contract 
as  to  rent  is  reasonable  is  not  in  the  case. 
That  part  of  the  declaration  was  stricken  on  de- 
murrer, and  this  ruling  was  not  excepted  to  by 
the  plaintiff. 

(SyUabus  by  the  Court) 

Error  from  City  CJourt  of  Atlanta;  A.  B. 
Calbonn,  Judge. 

Action  by  W.  B.  Wilmerdlng,  admiDistra- 
tor,  against  the  Rhodes-Haverty  Fumltnre 
Company.  Judgment  for  defendant,  and 
plaintiif  brings  error.    Affirmed. 

Bishop  &  Ripley,  for  plaintiff  in  error. 
Dorsey,  Brewster  &  Howell  and  Hugh  M. 
Dorsey,  for  defendant  in  error. 

SIMMONS,  O.  J.  Judgment  affirmed.  All 
the  JuBtices  concur. 


(122  Ga.  286) 

MULLINS  ▼.  BIATTHBWS  et  aL 
(Supreme  Court  of  Georgia.    March  4,  1906^) 

TEIAIr-DIBiaBSAL  OF  ACTION— DIFBCnTI  DIO- 

LASATION— nUNO    HOTION— ABUBB    OF 

PBOCESS— DBCLABATION. 

1.  It  was  error  to  dismiss  the  plaintlfiTs  case 
on  an  oral  motion  made  at  the  trial  term  on  the 
around  "that  the  alleged  four  counts  in  the 
aeclaration  do  not  each,  or  any  one  of  them, 
present  a  complete  cause  of  action  set  forth  in 
distinct  and  orderly  paragraphs,  as  required  by 
law."  Such  motion,  being  directed  at  defects  of 
mere  form  in  the  petition,  was  in  the  nature  of 
a  special  demurrer,  and  should  have  been  61ed 
at  the  appearance  term. 

[Ed.  Note. — For  cases  In  point,  see  vol.  17» 
Cent.  Dig.  Dismissal  and  Nonsuit,  8  103.] 

2.  The  petition  set  forth,  in  substance,  a 
cause  of  action  for  the  malicious  abuse,  of  legal 
process,  and  was  therefore  not  subject  to  a  mo* 
tion  to  dismiss  in  the  nature  of  a  general  de- 
murrer. 

(Syllabas  1^  the  Oourt) 

Brror  from  Oity  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  H.  H.  Mnlllns  against  M«  B. 
Matthew9  and  others.  From  a  Judgment  of 
dismissal,  plaintiff  brings  error.    Reversed. 

Ben  J.  Conyers,  for  plaintiff  In  error.  W. 
H.  Terrell  and  Westmoreland  Bros.,  for  de* 
f  endants  in  error. 

FISH,  P.  J.  H.  H.  Mullins  brought  an  ac- 
tion against  M.  B.  Matthews  and  others,  re* 
tamable  to  the  July  term,  18d8,  of  the  city 
court  of  Atlanta.  At  the  March  term,  1904, 
the  defendants  made  an  oral  motion  to  dis- 
miss the  case  on  two  grounds:  "(1)  That  [the 
petition]  does  not  set  forth  a  cause  of  action 
against  the  defendants.  (2)  That  the  alleged 
four  counts  tn  the  declaration  do  not,  each 


or  any  one  of  them,  present  a  complete  cause 
of  action  set  forth  in  distinct  and  orderly 
paragraphs,  as  required  by.  law."  The  court 
thereupon  passed  the  following  order:  **The 
motion  is  sustained  on  the  second  ground, 
and  the  case  will  stand  dismissed,  unless 
within  ten  days  from  this  date  the  plaintiff 
amends  sufiQciently  as  to  matters  in  said 
ground  complained  of."  Plaintiff  failed  to 
amend  within  the  time  prescribed  by  the 
order,  and  thereafter  excepted  to  the  grant- 
ing of  the  same. 

1.  The  second  ground  of  the  motion  was 
aimed  at  alleged  defects  of  mere  form  ap- 
pearing on  the  face  of  the  petition.  It  was 
in  the  nature  of  a  special  demurrer,  and 
should  have  been  filed  at  the  appearance 
term.  Civ.  Code  1895,  A  6047,  6659;  South 
Carolina  R.  Co.  v.  Augusta  Southern  R.  Co., 
Ill  Ga.  420  (1),  36  S.  B.  593;  Green  v.  Ham- 
brick,  118  Ga.  669,  672,  46  S.  E.  420.  The 
court  therefore  erred  in  dismissing  the  case 
on  this  ground.  Counsel  for  the  defendants 
in  error  contend  that  the  judgment  of  the 
court  is  sustained  by  the  ruling  made  in 
Cooper  y.  Portner  Brewing  Co.,  112  Ga.  894, 
88  S.  B.  91.  In  that  case  it  was  decided 
that:  "While  it  is  permissible  to  embrace 
in  one  petition  in  different  counts  as  many 
causes  of  action  as  the  plaintiff  sees  proper, 
provided  they  are  all  of  a  similar  nature, 
still,  since  the  pleading  act  of  1893,  each 
count  must  contain  a  complete  cause  of  ac- 
ticm  in  distinct  and  <M^lerly  paragraphs,  num- 
bered consecudvely,  and  it  Is  not  permissible 
to  make  paragraphs  of  one  count  a  part  of 
another  by  mere  reference  to  the  same."  It 
was  accordingly  held  that,  as  two  of  the 
counts  of  the  petition  failed  to  set  forth  the 
causes  of  action  sought  to  be  embraced  there- 
in in  orderly  and  distinct  paragraphs,  num- 
bered consecutiyely,  a  motion  to  dismis? 
those  counts  for  such  defects  should  have 
been  sustained;  WUle  it  does  not  afflrma- 
tiyely  appear  from  the  opinion  dellyered  in 
that  case  when  this  motion  to  dismiss  was 
made,  the  record  of  the  case  of  file  in  the 
clerk's  ofl^ce  of  this  court  shows  that  the 
motion  was  made  in  writing,  and  filed  at 
the  appearance  term.  So  the  decision  there 
made  is  not  at  all  in  conflict  with  our  pres- 
ent ruling. 

2.  Counsel  for  defendants  in  error  contoid 
that  the  judgment  below  should  be  afllrmed, 
for  the  reason  that,  even  if  the  second  ground 
of  the  motion  was  not  good  at  the  time  when 
the  motion  was  made,  the  case  should  have 
been  dismissed  on  the  first  ground;  in  other 
words,  that  the  judgment  was  right,  though 
it  may  have  been  based  on  a  wrong  reason. 
The  first  ground  of  the  motion  being  in  the 
nature  of  a  general  demurrer,  the  soundness 
of  counsel's  contention  depends  upon  wheth- 
er the  petition  set  forth,  in  substance,  a  good 
cause  of  action.  The  petition  was  loosely 
drawn,  but  it  alleged,  in  substance,  that  the 
defendants  conspired  to  commit  a  trespass 
upon  petitioner's  property,  and  maliciously. 
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and  for  the  purpose  of  acquiring  possession 
of  her  property  and  "plundering  the  same," 
seized  five  wagon  loads  of  her  furniture, 
worth  $3,000,  all  of  which,  except  a  piano 
and  stool,  was  free  from  any  incumbrance, 
and  stored  it  "in  dirty  and  inadequate  quar- 
ters, piled  up  in  confusion,"  whereby  it  was 
damaged  in  a  given  amount;  that  such  seiz- 
ure was  made  by  Miller,  one  of  the  defend- 
ants, as  constable,  "under  color  of  a  distress 
waiTant  for  the  alleged  sum  of  fifty  dollars, 
claimed  to  be  due  by  petitioner";  that  "said 
warrant  was  sworn  out  by  said  defendant 
Lively,  as  the  agent  of  said  defendant  Mat- 
thews, but  all  of  said  defendants  were  pres- 
ent at  the  time  of  said  seizure,  aiding,  abet- 
ting, and  counseling  the  same";  that  "while 
said  Lively  appears  as  the  agent  of  said  Mat- 
thews in  said  proceeding,  and  in  said  war- 
rant petitioner  avers  that  said  Matthews  was 
the  agent  of  said  Morris,  who  is  the  owner 
of  the  house  for  which  said  rent  was  claim- 
ed, and  said  Morris  was  present  at  the  time 
of  said  seizure,  directing  the  same";  and  that 
*'sald  rent  was  not  due  as  claimed,  nor  any 
part  thereof  due,  and  defendants  well  knew 
this  at  the  time  of  the  levy  of  said  warrant"; 
that  the  levy  was  made  while  the  petitioner 
was  away  from  home,  and  upon  her  return 
she  executed  a  replevy  bond  to  recover  pos- 
session of  the  property,  but  that  a  large  lot 
of  it,  an  itemized  statement  and  valuation 
of  which  is  set  out  in  the  petition,  was  never 
returned  to  her,  but  Is  still  held  by  the  de- 
.  ndants;  and  that  she  "was  compelled  to 
♦Mil ploy  counsel  to  recover  said  property  and 
defeat  said  pretended  claim  for  rent  at  an 
expense  of*  a  stated  amount  General  dam- 
ages were  laid  In  the  sum  of  $10,000.  We 
have  no  hesitancy  in  ruling  that  the  petition 
set  forth.  In  substance,  a  cause  of  action  for 
the  malicious  abuse  of  legal  process.  "There 
is  a  malicious  abuse  of  process  where  a  party 
employs  process  legally  and  properly  Issued 
wrongfully  and  unlawfully  for  a  purpose 
which  it  Is  not  Intended  by  law  to  effect; 
and  for  such  malicious  abuse  of  civil  or  crim- 
inal process  an  action  will  lie  against  the 
plaintiff,  or  the  ofllcer  responsible  for  the 
abuse."  19  Am.  &  Eng.  Bnc.  L.  (2d  Ed.)  630; 
Newell  on  Malicious  Prosecution,  f  7;  Porter 
V.  Johnson.  96  Ga.  145,  23  S.  E.  128.  If  the 
allegations  of  the  petition  be  true — and  they 
must  be  so  considered  in  passing  upon  the 
motion  in  the  nature  of  a  general  demurrer 
— then  all  the  defendants  were  liable  for  the 
abuse  of  the  process.  It  is  true  that  It  ap- 
pears from  the  petition  that  a  replevy  bond 
was  given  for  the  property  levied  on  under 
the  distress  warrant,  and,  presumptively,  this 
was  done  in  connection  with  the  making  of 
an  affidavit  that  the  sum  distrained  for,  or 
M>me  part  thereof,  was  not  due,  thus  convert- 
ing the  distress  warrant  into  mesne  process, 
and  making  an  issue  to  be  tried  in  the  proper 
court;  and  it  is  also  true  that  there  is  no 
allegation  in  the  petition  that  such  proceed- 
ings had  terminated.    Such  an  allegation  was 


not  essential.  It  is  a  well-established  rule 
that  an  action  for  damages  for  the  malicious 
abuse  of  legal  process  may  be  maintained 
before  the  action  in  which  such  process  was 
issued  is  terminated.  19  Am.  &  Eng.  Enc. 
L.  (2d  Ed.),  632,  and  cit  See,  also,  Monta- 
gue V.  Cummings,  119  Ga.  141,  45  S.  E.  979. 
A  different  rule  applies  in  an  action  for  the 
malicious  use  of  legal  process,  where  no  ob- 
ject is  contemplated  to  be  gained  by  such 
use  other  than  the  proper  effect  and  execu- 
tion of  the  process.  In  such  case  it  is  neces- 
sary to  allege  malice,  want  of  probable 
cause,  and  that  the  action  on  which  the  pro- 
cess issued  has  been  finally  determined  in  fa- 
vor of  the  defendant  therein.  Newell  on  Ma- 
licious Prosecution,  8  7;  Marable  v.  Mayer,  78 
Ga.  710,  3  S.  E.  429;  Hyfleld  v.  Bass  Furnace 
Ck).,  89  Ga.  827,  15  S.  E.  752;  McDaniel  v. 
Nelms,  96  Ga.  366,  23  S.  E.  407;  Pulton  Gro- 
cery Co.  V.  Maddox,  111  Ga.  260,  36  S.  E. 
647.  In  the  case  last  cited  the  action  was 
treated  as  one  "for  malicious  prosecution  of 
a  civil  action."  In  Woodley  v.  Goker,  119 
Ga.  226,  46  S.  E.  89,  it  was  said  that:  "Ac- 
curately speaking,  and  especially  under  our 
Code,  there  can  be  no  such  thing  as  an  ac- 
tion for  the  malicious  prosecution  of  a  civil 
suit,  but  the  action  is  for  the  malicious  use 
of  civil  process."  So  the  action  In  Fulton 
Grocery  Company  v.  Maddox  was  really 
dealt  with  as  being  for  a  malicious  use  of 
legal  process. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


a22  Ga.  SOD 
WOODALL  et  al.  ▼.  TOWN  OF  ADBL  et  al. 
(Supreme  Court  of  Georgia.    March  6,  1905.) 

MUNICIPALITIES— BONDED     INDEBTEDNESS— 
VAUDATINO—ANNUAI.  TAX. 

1.  The  Judgment  of  validation  determines  that 
the  municipality  has  a  right  to  incur  a  debt, 
and  has  complied  with  the  conditions  authoriz- 
ing it  to  issue  bonds. 

2.  The  fact  that  the  notice  of  the  bond  elec- 
tion was  silent  as  to  the  collection  of  an  annual 
tax  affords  no  reason  why  the  bonds  should  not 
be  validated. 

8.  Even  after  the  bonds  have  been  validated, 
a  provision  for  an  annual  tax  must  be  made  be- 
fore the  bonds  can  be  sold  and  the  debt  be  there- 
by actually  incurred. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court;  Berrien  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Proce'edlngs  to  validate  an  issue  of  bonds 
by  the  town  of  Adel.  J.  W.  F.  Woodall  and 
others  Intervene.  From  an  order  validating 
the  bonds,  the  interveners  bring  error.  Af- 
firmed. 

On  the  28d  of  November,  1904,  an  Section 
was  held  to  determine  whether  the  town  of 
Adel  should  issue  bonds  for  the  iHirpose  of 
raising  money  to  erect  and  furnish  a  school 
building.  When  proceedings  were  Instituted 
to  have  these  bonds  validated,  J.  W.  F. 
Woodall  and  others  Intervened  and  objected 
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on  the  ground  "that  the  notice  calling  the 
election  for  said  bonds  is  illegal  and  insuffl- 
cleat  in  law,  for  that  no  proylsion  for  the 
levy  and  collection  of  an  annual  tax  sufB- 
cient  in  amount  to  pay  the  principal  of  said 
bonds  is  made  and  provided  for,  and  said 
notice  does  not  put  the  taxpayers  of  said 
town  on  notice  of  the  designs  and  purposes 
of  said  municipality  in  that  regard,  and  does 
not  designate  the  amount  of  annual  tax  to 
be  levied."  On  the  hearing  the  notice  was 
introduced,  from  which  it  appeared  that  an 
election  was  called  to  determine  whether 
bonds  should  be  issued  for  providing  funds 
with  which  to  erect  and  furnish  a  school 
building.  The  bonds  were  described,  but 
nothing  was  stated  as  to  the  amount  of  an- 
nual tax  to  be  levied.  The  chancellor  vali- 
dated the  bonds.  The  interveners  excepted, 
making  in  the  bill  of  exceptions  objections 
to  the  validation  beyond  that  contained  In 
the  petition. 

J.  Z.  Jackson  and  W.  H.  Griffin,  for  plain- 
tiffs in  error.  W.  E.  Thomas,  Sol.  Gen.,  C. 
E.  Parrlsh,  and  B.  A.  Hendricks,  for  defend- 
ants in  error. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  We  shall  confine  ourselves  to  the  at- 
tack on  the  notice  made  in  the  pleadings  and 
passed  upon  by  the  trial  judge.  His  deci- 
sion validating  the  bonds  is  in  conformity  to 
the  ruling  in  Epping  v.  City  of  Columbus, 
117  Ga.  265  (12),  279  (12),  43  S.  E.  803.  It 
was  there  shown  that  the  Constitution  only 
requires  the  provisions  for  the  assessment 
and  collection  of  an  annual  tax  "at  or  before 
the  time  of  incurring  the  bonded  indebted- 
ness." Civ.  Code  1895,  $  5894.  This  debt  is 
not  inctured  when  the  notice  is  given,  or  the 
election  is  held,  or  the  bonds  are  validated. 
Bach  of  these  is  a  step  preliminary  to  the 
right  to  incur  the  debt  When,  by  a  judg- 
ment of  validation,  it  appears  that  the  mu- 
nicipality has  complied  with  the  require- 
ments of  the  law,  and  has  a  right  to  issue 
the  bonds,  it  must  then  provide  for  the  as- 
sessment and  collection  of  the  annual  tax 
before  the  bonds  can  be  put  on  the  market 
and  the  debt  be  incurred. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


022  Oa.  »D 
ATLANTIC  COAST  LINE  R.  CO.  v.  DU 
PONT  (two  cases). 

(Supreme  Court  of  Georgia.    March  4,  1905.) 

VKNX7B— ACTION     AGAINST    RAILBOAD— ACTIONS 
BEFOBB  JT78TIOB— CONSOLIDATION. 

1.  This  court  has  repeatedly  held  that,  where 
it  does  not  appear  upon  the  trial  of  an  action 
against  'a  railroad  company  for  the  recovery  of 
damages  alleged  to  be  resulting  from  an  injury 
to  iiersonal  property  that  the  tort  was  commit- 
ted in  the  county  where  the  suit  was  brought, 
or  that  the  suit  was  brought  in  the  county 
where  the  principal  ofiSce  of  the  defendant  was 
located*  ana  that  there  was  no  agent  of  the  rail- 


road company  in  the  county  where  the  tort  was 
committed,  a  verdict  for  the  plaint iCf  is  unau- 
thorized. The  court  below  erred  in  not  sustain- 
ing the  certiorari.  Railway  Ck).  v.  Brock,  42 
S.  E.  65,  115  GkL  721. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  §§  46,  47,  50.] 

2.  Where  one  plaintiff  brings  several  actions 
in  a  justice's  court  against  a  railroad  company 
for  the  killing  of  separate  and  distinct  animals, 
and  the  defendant  moves  to  consolidate  the  ac- 
tions, it  is  within  the  discretion  of  the  magis- 
trate whether  the  causes  should  be  consolidated 
or  not,  if  the  amounts  sued  for,  consolidated,  do 
not  exceed  the  jurisdiction  of  the  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Action,  8S  626,  631.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Clinch  County ; 
T.  A.  Parker,  Judge. 

Actions  by  L.  L.  Du  Pont  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintUf.  Defendant  brings  error. 
Reversed. 

Kay,  Benet  ft  Conyers  and  R.  G.  Dicker- 
son,  for  plaintiff  in  error.  W.  T.  Dickerson. 
for  defendant  in  error. 

SIMMONS,  C.  J.  Judgment  reversed.  All 
the  Justices  concur. 


022  Oa.  280) 

FENN  V.  GEORGIA  RT.  &  ELECTRIC  CO. 

(Supreme  Court  of  Georgia.    March  4,  1905.) 

APPEAL  —  BKVIEW— OBJECTIONS  NOT  BAISED 
BELOW— CONTEMPT— WHAT  CONSTITUTES— IN- 
SUFFICIENT BECOBD— -AFFIBMANCB. 

1.  This  court  will  not  consider  points  made  in 
the  bill  of  exceptions  which  do  not  appear  to 
have  been  passed  upon  by  the  trial  court 

2.  It  is  not  contempt  of  court  for  a  witness 
being  examined  before  a^  commissioner  under  the 
provisions  of  Civ.  Code  1885,  f  6315,  and  the 
acts  amendatory  thereof,  to  refuse  to  answer 
illegal  or  impertinent  questions,  which  would 
not  be  admissible  on  the  trial  in  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  Id, 
Cent  Dig.  Depositions,  f  182.] 

8.  Error  will  not  be  presumed.  Consequent- 
ly, where  a  witness,  in  response  to  a  rule  nisi 
requiring  her  to  show  cause  why  she  should  not 
be  punished  as  for  contempt  for  refusing  to  an- 
swer questions  propounded  to  her  when  being 
examined  before  a  commissioner,  files  an  an- 
swer in  which  she  expresses  a  willingness  to  an- 
swer any  legal  question,  but  sets  up  that  the 
questions  which  she  refused  to  answer  were  il- 
legal and  impertinent,  and  on  the  trial  of  the 
issue  raised  by  the  answer  an  order  is  passed  re- 
quiring her,  under  pain  of  punishment  for  con- 
tempt, to  answer  the  questions  propounded  to 
her,  and  she  thereupon  sues  out  a  writ  of  error 
to  this  court,  and  where  it  is  impossible  for  this 
court  to  determine,  either  from  the  bill  of  ex- 
ceptions or  the  transcript  of  the  record,  wheth- 
er the  questions  which  the  witness  refused  to 
answer  were  admissible  or  not,  it  will  be  pre- 
sumed that  the  trial  court  correctly  decided  tbe 
issue  presented  to  It,  and  the  judgment  will  be 
affirmed. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  B.  L.  Fenn  against  the  Georgia 
Hallway  &  Electric  Company.    From  a  judg- 
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ment  convicting  plaintiff  for  contempt,  she 
brings  error.   'Affirmed. 

Bishop  &  Ripley,  for  plaintiff  in  error. 
Rosser  &  Brandon,  W.  T.  Ck>lqnltt,  and  B.  J. 
Gonyers,  for  defendant  in  error. 

CANDLER,  J.  Mrs.  Fenn  filed  suit  in  the 
city  court  of  Atlanta  against  the  Georgia 
Railway  &  Electric  Company  for  damages 
on  account  of  personal  injuries.  While  the 
suit  was  pending,  counsel  for  the  defendant 
company  served  notice  upon  counsel  for  the 
plaintiff  that  on  a  named  day,  at  the  resi- 
dence of  Mrs.  Penn,  they  would  proceed  to 
take  the  depositions  of  Mrs.  Fenn  before  D. 
O.  Smith,  commissioner  of  Fulton  superior 
court,  on  behalf  of  the  defendant  Counsel 
for  both  parties  were  present  when  the  dep- 
ositions were  taken,  and  numerous  ques- 
tions were  asked  the  witness.  She  answer- 
ed many  of  these,  but,  on  the  advice  of  her 
attorney,  refused  to  answer  others.  In  due 
time  the  commissioner  filed  his  report,  where- 
upon the  Judge  of  the  dty  court  of  Atlanta 
passed  an  order  requiring  Mrs.  Fenn  to  show 
cause  before  him  why  she  should  not  be  re- 
quired to  answer  all  the  questions  propound- 
ed to  her,  and  why  she  should  not  be  punish- 
ed for  contempt  Mrs.  Fenn  filed  an  answer, 
in  which  she  averred  that  at  the  time  the 
depositions  were  taken  she.  was  in  bad 
health,  and  was  compelled  to  get  out  of  bed 
and  dress  for  the  purpose  of  complying  with 
the  order  of  the  court.  She  also  made  other 
averments  as  to  her  physical  condition  since 
the  taking  of  the  depositions,  which  are  not 
material  to  the  present  discussion.  Her  an- 
swer proceeded  as  follows:  "Respondent 
says  that  some  of  the  questions  asked  by 
the  attorneys  representing  the  railroad  com- 
pany which  she  declined  to  answer  were,  as 
she  was  advised.  Impertinent,  Improper,  and 
illegal,  and  they  were  only  trying  to  make 
her  disclose  her  case  before  the  commission- 
er, that  they  •  •  •  might  see  and  inter- 
view her  witnessea  In  fact,  they  had  been 
to  her  house  and  tried  to  get  this  informa- 
tion from  her  after  the  injury,  and  before 
she  filed  her  suit  Respondent  further  says 
that  she  is  perfectly  willing  to  answer  any 
legal  questions;  that  some  of  the  questions 
asked  her  are  irrelevant,  and  would  not  be 
permitted  in  the  courthouse;  that,  when  the 
commissioner  sustained  an  objection  to  a 
question,  he  insisted  on  her  answering  the 
question,  and  he  then  recorded  her  answer. 
^  ^  ^  She  respectfully  aska  the  court  to 
designate  any  questions  she  ought  to  an- 
swer, and  permit  a  reasonable  time  to  an- 
swer same,  and  not  force  her  into  an  exam- 
ination until  she  is  able  to  undergo  it"  At 
the  hearing,  after  argument,  the  court  pass- 
ed an  order  requiring  the  witness  to  answer 
the  questions  propounded  to  her  by  a  named 
date,  and,  in  default  adjudging  her  to  be  in 
contempt  She  brought  the  case  to  this 
court  by  writ  of  error,  and,  in  her  bill  of  ex- 


ceptions, made  the  following  assignments  of 
error:  (1)  The  answer  made  an  issue  of 
fact  which  should  have  been  submitted  to  a 
Jury;  (2)  the  act  approved  December  20, 1898 
(Acts  1898,  p.  66),  amending  Civ.  Code  1895,  f 
5315,  is  unconstitutional,  as  containing  two 
subjects-matter;  (3)  the  city  court  of  Atlan- 
ta is  a  statutory  eourt,  having  no  commis- 
sioner of  its  own,  and  commissioners  of  oth- 
er courts  cannot  compel  witnesses  to  testify 
before  them,  and  it  is  not  contempt  to  refuse 
to  answer  questions  propounded  by  commis- 
sioners of  other  courts;  (4)  some  of  the  evi- 
dence sought  was  illegal,  and  was  so  held 
by  the  commissioner  at  the  time,  but  the  wit- 
ness was  compelled  to  disclose  the  illegal  ev- 
idence; (5)  the  examination  was  simply  an 
effort  to  make  her  disclose  her  case  long  be- 
fore the  trial,  and  more  fully  than  is  re- 
quired by  law;  (6)  the  statute  imder  which 
the  proceedings  were  had  does  not  apply  to 
the  city  court  of  Atlanta,  it  being  a  special 
court,  with  a  limited  Jurisdiction. 

It  will  be  seen  that  the  bill  of  exceptions 
raises  many  questions  which  do  not  appear 
to  have  been  passed  upon  by  the  trial  Judge. 
Such  questions,  of  course,  cannot  be  consider' 
ed  by  this  court  The  rule  nisi,  the  answer  of 
Mrs.  Fenn,  and  the  report  of  the  commission- 
er, together,  present  the  issue  which  we  are 
to  determine;  and  this  court  is  not  author- 
ized to  go  outside  of  that  Issue,  and  decide 
constitutional  questions,  which,  so  far  as 
the  record  discloses,  were  raised  for  the  first 
time  at  the  hearing  before  us.  We  do  not 
hesitate  to  hold  that  a  witness  should  not  be 
punished  for  contempt  for  refusing  to  an- 
swer, in  an  examination  before  a  commis- 
sioner, questions  which  are  Illegal  or  imper- 
tinent It  could  not  have  been  the  legisla- 
tive intent  to  give  to  a  party  an  unfair  ad- 
vantage, by  permitting  him  to  ask  ques- 
tions out  of  court  which  he  would  not  be 
allowed  to  ask  on  the  trial.  Practically  the 
only  question  raised  by  the  answer  was 
whether  the  questions  which  Mrs.  Fenn  re- 
fused to  answer  were  In  fact  illegal  and  im- 
pertinent We  do  not  consider  her  aver- 
ments as  to  her  illness  on  the  day  the  exam- 
ination was  had,  because  it  appears  that, 
notwithstanding  her  physical  condition,  she 
imdertook  to  answer  some  of  the  questions 
propounded  to  her,  and  to  refuse  to  answer 
others.  By  expressing  in  her  answer  her  en- 
tire willingness  to  answer  any  legal  ques- 
tions, and  invoking  a  ruling  from  the  trial 
Judge  as  to  what  questions  were  legal,  she. 
In  effect  waived  every  contention,  except 
as  to  the  legality  of  the  questions  which  she 
refused  to  answer.  We  are  therefore  called 
upon  to  decide  the  single  question,  were  the 
questions  propounded  to  her  on  the  examina- 
tion legal  and  pertinent,  and  sudb  as  would 
have  been  admissible  if  the  case  were  on  tri- 
al in  court?  We  frankly  confess  our  inabil- 
ity to  answer  this  question  with  certainty  or 
definiteness.  Counsel  for  Mrs.  Fenn,  in  the 
argument  before  this  court,  did  not  discuss 
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any  of  this  evidence,  bat  confined  his  argu- 
ment to  the  constitutionality  and  policy  of 
the  law  under  which  examinations  of  this 
kind  are  held.  The  pleadings  in  the  damage 
suit  are  not  before  us,  and  we  are  therefore 
unable  to  determine  whether  the  questions 
propounded  to  the  witness  were  germane  to 
the  case  or  not  They  related  principally' 
to  the  previous  physical  condition  of  the  wit- 
ness, what  doctors  had  attended  her,  where 
she  bad  lived,  and  other  matters  concerning 
her  private  life  prior  to  the  injuries  for  which 
she  sued.  These  questions  may  or  may  not 
have  been  admissible.  With  nothing  more 
before  us  than  RppeAVS  in  the  record,  we  can- 
not say  that  they  were  or  were  not  In  any 
event,  it  is  a  fundamental  principle  that  it 
Is  Incumbent  upon  a  party  alleging  error  to 
show  it;  and,  as  the  plaintiff  In  error  has 
failed  to  carry  this  burden,  error  will  not  be 
presumed. 

Judgment  affirmed.  All  the  Justices  con- 
cm; 

(122  Ga.  279) 

AEBRd  V.  J.  M.  HIGH  00. 
(Supreme  Court  of  Georgia.    March  4,  1906.) 

APPKAIr-BEVIEW— CEBTIORARI—FLEA  TO  JU- 
BISDICnON— VEBIFICATION. 

1.  In  reviewing  the  judgment  of  a  superior 
ooTirt  in  ruling  upon  a  certiorari,  the  Supreme 
Court  must  ascertain  the  facta  from  the  answer 
to  the  writ  Allegations  in  the  petition  not 
verified  by  the  answer  cannot  be  considered. 

2.  A  plea  that  the  court  has  no  jurisdiction  of 
the  defendant's  person  must  be  sworn  to  by  him. 
Civ.  Code  1895,  {§  5081,  5082 ;  Colqaitt  v.  Mer- 
cer, 44  Ga.  432. 

[Ed.  Note. — For  cases  in  point,  see  voL  89, 
Gent  Dig.  Pleading,  K  882,  890l 

3.  It  must  appear  in  such  a  plea  that  there 
b  another  court  In  this  state  which  has  Jurisdic- 
tion of  the  case.  Civ.  Code  1895,  §  5082.  Con- 
sequently, a  plea  in  a  justice's  court  for  the 
1026th  district  G.  M..  In  Fulton  county,  which 
alleges  that,  '*This  defendant  does  not  now,  nor 
at  the  time  of  the  commencement  of  said  suit, 
nor  for  many  months  before  the  commencement 
of  it  reside  in  Fulton  county,  Ga.,  but  in  Fitz- 

Seraid,  Irwin  county,  Ga.,"  is  not  good,  as  it 
oes  not  show  what  court  in  Irwin  connty  has 
legal  jurisdiction  of  the  case.  Fain  v.  Craw- 
ford, 16  S.  B.  106,  91  Ga.  SO. 

CEd.  Note. — For  cases  in  point,  see  voL  81, 
O^t  Dig.  Justices  of  the  Peace,  {  228.] 

4.  The  superior  court  properly  held  that  the 
magistrate  did  not  err  in  striking  the  plea  to 
the  jurisdiction  anddn  rendering  jud^pnent  for 
the  plaintiff  in  the  magistrate's  court 

(Syllahns  by  the  Oonrt) 

Error  from  Superior  Oonrt,  Fulton  Coun- 
ty;  J.  H.  linmpkin^  Jndge. 

Action  by  the  J.  M.  High  Company  against 
J.  H.  Akers.  Judgment  for  plalntilf  was  af- 
firmed on  certiorari,  and  defendant  brings 
error.    Afilrmed. 

F.  A.  Arnold,  for  plalntlfT  In  error.  J.  E. 
ft  L.  F.  McClelland,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  afilrmed.  AU  the 
JnsticeB  concur. 


(122  Ga.  250) 
TIFTON,  T.  &  G.  RT.  CO.  v.  CHASTAIN. 
(Supreme  Court  of  Georgia.    March  4,  1905.) 

APPEAI.  —  BSVISW  —  BECOBO  -^  NEW  TBIAL  — 
APPBOVAL  OF  GBOUNDS— AMENDMENT— BBIB7 
OF  EVIDENCE— EXCESSIVE  VEHDICT. 

1.  Any  portion  of  a  record  contained  in  a 
transcript  transmitted  to  this  court  which  Is 
material  to  a  clear  understanding  of  the  errors 
complained  of  will  be  considered  by  the  court, 
even  though  the  specification  in  the  bill  of  ex- 
ceptions may  not  be  sufficiently  4road  to  have 
required  the  cleric  to  transmit  such  part  of  the 
record. 

2.  An  entry,  upon  an  amendment  to  a  motion 
for  a  new  trial,  that  the  amendment  Is  allowed 
"and  the  grounds  therein  set  out  approved,"  is  a 
sufficient  approval  of  the  grounds  of  the  motion. 

3.  An  amendment  to  a  motion  for  a  new  trial 
may  be  allowed  at  any  time  before  tlie  motion 
is  finally  disposed  of. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  New  Trial,  §  282.] 

4.  An  entry  in  the  following  words  at  the 
conclusion  of  a  brief  of  evidence,  *' Approved 
June  28,  '04,"  and  signed  by  the  presiding  judge, 
is  a  sufficient  approval  of  the  brief. 

5.  When  an  order  contained  in  the  record,  con- 
tinuing the  hearing  of  a  motion  for  a  new  trial, 
appears  without  date,  but  there  is  a  recital  in 
the  bill  of  exceptions  which  shows  the  date  on 
which  such  order  was  passed,  such  recital  will 
be  treated  as  showing  the  true  date  of  the  or- 
der, in  the  absence  of  a  suggestion  that  the  or- 
der in  the  record  is  incomplete,  and  that,  if  com- 
pleted from  the  record  m  the  court  below,  a 
different  date  would  appear. 

6.  The  petition  was  not  subject  to  the  objec- 
tions raised  in  the  demurrer;  the  evidence  for 
the  plaintiff  established  the  material  allegations 
of  the  petition ;  and  there  was  no  error  in  over- 
ruling the  demurrer  and  motion  for  a  nonsuit 

7.  The  trial  judge  has  no  power  to  order  that, 
as  a  condition  to  the  refusal  of  a  new  trial,  a 
portion  of  the  verdict  shall  be  written  off  as  ex- 
cessive, except  where,  from  the  application  of 
the  law  to  the  evidence,  the  excess  can  be  ac- 
curately ascertained. 

[Ed.  Note. — For  cases  in  point  see  voL  87, 
"Cent  Dig.  Nevf  Trial,  S§  324-829.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Thomas  Conn- 
ty;  R.  G.  Mitchell,  Jndge. 

Action  by  B.  E.  Chastain  against  the  Tif- 
ton,  Thomasvllle  &,  Gulf  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

J.  li.  Sweat  and  J.  H.  MerrUl,  for  plaintiff 
in  error.  8.  A.  Roddenbery  and  Roscoe  Lnke, 
for  defendant  In  error. 

COBB,  J.  The  plaintiff  sued  the  raUway 
company  for  damages,  and  recovered  a  ver- 
dict for  $2,000.  The  jndge  granted  a  new 
trial,  nnless  the  plaintiff  would  write  off 
$1,000  from  the  verdict,  which  being  done, 
a  new  trial  was  refused.  The  defendant  ex- 
cepted, and  assigns  error  upon  the  judgment 
Just  referred  to,  as  well  as  upon  other  rulings 
made  during  the  trial.  In  this  court  the  de- 
fendant in  error  filed  a  motion  to  strike  from 
the  record  certain  portions  thereof. 

1~(S.  The  questions  raised  by  the  motion  to 
strike  parts  of  the  record  are  dealt  with  In 
the  headnoteSy  and  need  no  further  elabora- 
tion. 
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6.  The  demurrer  to  the  petition  was  gen- 
eral. As  against  such  a  demurrer,  the  peti- 
tion set  forth  a  cause  of  action.  The  evi- 
dence of  the  plalntift  established  the  material 
allegations  of  the  petition,  and  hence  there 
was  no  error  in  refusing  to  grant  a  nonsuit. 

7.  The  verdict  was  for  $2,000.  One  ground 
of  the  motion  for  a  new  trial  was  that  this 
verdict  was  excessive.  The  Judge  granted 
a  new  trial,  unless  the  plaintifl  would  reduce 
the  amounf  of  the  verdict  to  |1,000,  which 
the  plaintifT  promptly  did.  This  action  on  the 
part  of  the  judge  clearly  indicates  that  the 
finding  of  the  jury  was  not  at  all  satisfac- 
tory to  blm  as  to  amo.unt,  and,  such  being 
the  case,  he  should  have  granted  a  new  trial, 
and  allowed  another  jury  to  assess  the 
amount  of  damages,  instead  of  assessing 
them  himself,  which  was  the  effect  of  the 
order  requiring  the  plaintiff  to  write  off  one- 
talf  of  the  recovery.  Central  of  Ga.  Ry.  Co. 
y.  Perkerson,  112  Ga.  924  (4),  38  S.  E.  365, 
53  L.  R.  A.  210. 

Judgment  reversed.    All  the  Justices  con- 


(122  Ga.  262) 

HALL  V.  DAVIS. 
(Supreme  Court  of  Georgia.    March  4,  1905.) 

APPEAIi— BEVIBW— OSANT  OF  NEW  TRIAL—DEED 
— BOUNDABIES— SALE  OF  DECEDENT'S  LAND. 

1.  A  ground  of  a  motion  for  a  new  trial,  com- 
plaining of  the  admission  of  written  evidence, 
will  not  be  considered,  unless  the  evidence  ob- 
jected to  is  set  forth,  either  literally  or  in  sub- 
stance, in  the  motion  itself,  or  attached  thereto 
as  an  exhibit 

2.  When  u  deed  describes  the  land  as  bounded, 
on  one  side  by  the  land  of  a  third  person,  the 
true'  boundary  line  between  the  land  conveyed 
and  the  land  of  such  third  person  must  be  taken 
as  the  boundary  line,  and  not  a  conventional 
line  agreed  upon  in  parol  by  the  parties  at  the 
time  the  deed  was  executed.  If  there  be  a  va- 
riance between  such  two  lines. 

pBQd.  Note. — For  cases  in  point,  see  voL  8» 
O^t  Dig.  Boundaries,  f  93.] 

8.  Jf  a  plaintiff  in  an  action  to  recover  land, 
•claiming  title  under  an  administrator's  deed, 
fails  to  show  an  order  of  the  court  of  ordinary 
granting  leave  to  the  administrator  to  sell  the 
land  in  question,  he  cannot  recover.  To  carry 
the  title  out  of  the  heirs  at  law  of  the  intestate, 
it  must  appear  that  the  order  to  sell  and  the  ad- 
ministrator's deed  refer  to  the  same  land. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Coffee  County; 
T.  A.  Parker,  Judge. 

Action  by  Annie  B.  Davis  against  Mark 
Hall.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Qnincey  &  McDonald,  for  plaintiff  In  error. 
Leon  A.  Wilson,  for  defendant  in  error. 

FISH,  P.  J.  Annie  B.  Davis  brought  an  tiC- 
tlon  to  recover  land  against  Mark  HalL 
There  was  a  verdict  for  the  plaintiff,  and, 
the  defendant's  motion  for  a  new  trial  be- 
ing oTerrnled,  he  excepted. 

1.  In  two  grounds  of  the  motion  for  a  new 
trial  complaint  is  made  that  certain  docu- 


mentary evidence  therein  referred  to  as  at« 
tached  to  the  brief  of  evidence  as  "Exhibits 
D  and  E"  was  admitted  over  specified  objec- 
tions of  the  movant  urged  at  the  trial.  It 
has  been  repeatedly  held  that  a  ground  of 
a  motion  for  a  new  trial  which  does  not  set 
forth,  literally  or  In  substance,  the  evidence 
therein  alleged  to  have  been  Illegally  admit- 
ted, cannot  be  considered  by  this  court.  Pet- 
ty V.  Brunswick  By.  Co.,  109  Oa.  666,  36  S. 
E.  82,  and  cases  cited. 

2.  Mark  Hall  conveyed  to  Mrs.  A.  £. 
Brown  a  portion  of  lot  of  land  No.  514,  in 
the  Sixth  District  of  Coffee  county,  the  par- 
cel conveyed  being  "bounded  on  the  north 
by  lands  of  Mark  Hall,  on  the  east  by  lands 
of  W.  J.  Smith,  on  the  south  by  Air  Line 
Railroad,  and  on  the  west  by  the  Southern 
Pine  Company,  containing  one  acre."  Mrs. 
Davis,  the  plaintiff  below,  claimed  the  prem- 
ises In  dispute  under  this  title.  The  real 
controversy  was  as  to  the  western  boundary 
of  the  parcel  of  land  Hall  conveyed  to  Mrs. 
Brown.  Without  objection,  he  was  permit- 
ted to  testify  that,  at  the  time  he  sold  to 
Mrs.  Brown,  he  and  she  went  upon  the  prem- 
ises, and  he  pointed  out  to  her,  as  the  west- 
em  boundary  of  the  land  he  was  selling  her, 
a  divisional  line  he  had  previously  run  be- 
tween his  land  and  the  land  of  the  South- 
em  Pine  Company,  and  that  he  showed  her 
the  stakes  on  this  line,  two  of  which  were 
at  the  comers  of  the  land  he  sold  and  con- 
veyed to  her.  Subsequently  to  the  convey- 
ance to  Mrs.  Brown,  the  Southern  Pine  Com- 
pany had  a  survey  made,  and  a  divisional 
line  run  between  Its  land  and  Hall's  land. 
This  line  was  shown  to  be  92  feet  west  of 
the  divisional  line  Hall  had  mn,  and  upon 
which  Mrs.  Brown,  or  those  holding  under 
her,  had  erected  a  fence,  and  there  seems  to 
have  been  no  question  that  the  line  the 
Southern  Pine  Company  had  run  was  the 
true  divisional  line.  In  fact.  Hall  claimed 
the  strip  of  land  between  the  two  lines,  and 
was  In  possession  of  the  same,  and  the  plain- 
tiff sought  to  recover  so  much  of  it  as  lay 
between  the  true  line  of  the  Southern  Pine 
Company  and  the  line  which  Hall  had  point- 
ed out  to  her  as  the  line  between  that  com- 
pany's land  and  the  land  he  sold  to  her.  The 
court  charged  the  Jury  that  "the  plaintiff  la 
entitled  to  recover  clear  up  to  the  lands  of 
the  Southem  Pine  Company,  and  If  you  find 
from  the  evidence  that  the  lands  of  the 
Southem  Pine  Company  are  ninety-two  feet 
west  of  the  fence  line,  then  it  will  be  your 
duty  to  return  a  verdict  finding  for  the  plain- 
tiff the  premises  In  dispute."  A  general  as- 
signment of  error  was  made  upon  this  charge 
in  the  motion  for  a  new  trial.  The  exception 
is  without  merit  The  deed  was  not  ambig- 
uous, and  it  was  the  duty  of  the  court  to  con- 
stme  it  Allen  t.  Frost,  62  jSa.  669.  The  In- 
strument was  properly  construed  by  the 
court  In  the  charge  excepted  to.  When  land 
is  described  In  a  deed  as  bounded  on  one 
side  by  the  land  of  a  third  person,  the  true 
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boundary  line  of  such  third  person  muBt  be 
taken  as  the  boundary  line,  and  not  the  line 
as  it  was  understood  and  agreed  to  exist  at 
the  time  of  the  execution  of  the  deed«  if 
there  Is  a  rariance  between  such  two  linea 
2  Devlin  on  Deeds,  f  1034;  Crosby  t.  Park- 
er, 4  Mass.  110;  Frost  v.  Spaulding,  19  Pick. 
445,  31  AncL  Dec.  160;  Cornell  v.  Jackson,  9 
Mete.  (Mass.)  150;  Sparhawk  v.  Bagg,  Id 
Gray,  583;  Wiswell  v.  Marston,  54  Me.  270; 
Umbarger  v.  Chaboya,  49  Cal.  525;  White  ▼. 
Jones,  67  Me.  20.  Hall  is  bound  by  the  terms 
of  his  deed,  as  all  oral  negotiations  and 
agreements  between  him  and  Mrs.  Brown 
antecedent  thereto  were  merged  in  the  deed, 
and,  unless  it  be  reformed,  he  must  stand  by 
its  terms.  Weaver  v.  Stoner,  114  Ga.  165,  39 
S.  E.  874;  Perkins  Lumber  Co.  y.  Wilkinson^ 
117  Ga.  394,  43  S.  E.  696.  The  decision  in 
Ingram  ▼.  Fisher,  70  Ga.  745,  when  the  facts 
of  that  case  are  properly  understood,  is  not 
in  conflict  with  our  present  ruling.  In  that 
case  the  land  conveyed  by  the  defendant  to 
the  plaintiff,  for  which  the  action  was 
brought,  was  described  in  the  deed  as  lots 
numbers  9,  10,  and  11  In  Mcintosh  county, 
without  any  description  of  boundaries  or 
quantity,  and  without  any  reference  to  any 
survey  or  plat,  public  or  private,  whereon 
the  lots  were  so  numbered,  so  that,  by  the 
aid  of  the  numbers  given  and  the  survey  or 
plat  referred  to,  the  location  and  boundaries 
of  each  tract  or  lot  could  be  ascertained.  As 
is  well  known,  the  land  In  that  eounty  was 
never  laid  off  into  districts  and  numbered 
lota,  as  was  done  in  other  sections  of  the 
state.  So  the  description  of  the  land  was 
vague  and  ambiguous,  and  hence  parol  evi- 
dence was  held  admissible  to  apply  the  wilt- 
ing to  its  subject-matter. 

3.  Subsequently  to  the  execution  of  the 
deed  from  Hall  to  Mrs.  Brown,  she  made  a 
deed  to  G.  W.  Bennett,  in  which  the  land 
conveyed  was  described  in  the  exact  terms  of 
the  deed  from  Hall  to  her.  Plaintiff  claimed 
title  under  a  deed  executed  by  the  admin- 
istrator of  Bennett's  estate,  and  put  in  evi- 
dence an  order  granted  by  the  court  of  or- 
dinary of  Coffee  county,  which  was  as  fol- 
lows: "Georgia,  Coffee  County.  In  the 
Court  of  Ordinary  of  said  County,  December 
Term,  1899.  Annie  B.  Bennett,  administra- 
trix upon  estate  of  G.  W.  Bennett,  late  of 
said  county,  deceased,  having  duly  applied 
by  petition  for  leave  to  sell  certain  land, 
hereinafter  described,  belonging  to  the  said 
estate,  and  notice  of  the  same  having  been 
published  as  required  by  law,  and  it  appear- 
ing that  the  allegations  in  said  petition  are 
true,  it  is  ordered  that  leave  be  granted  to 
said  petitioner  to  sell  the  following  land  of 
said  estate,  to  wit:  3  acres  of  land,  with 
dwelling  and  storehouse  and  stables,  in  the 
town  of  Nicholls.  December  Term,  1899. 
Thomas  Young,  Ordinary."  ''Where  a  party 
claims  title  to  land  under  an  administrator's 
deed,  be  must  in  all  cases  show  the  order  of 
the  court  of  ordinary  granting  the  adminis- 


trator license  to  sell  the  land.**  Clements  v. 
Henderson,  4  Ga.  148;  Boberts  v.  Moore,  113 
Ga.  170,  38  S.  E.  402.  The  power  of  an  ad- 
ministrator to  sell  land  belonging  to  the  es- 
tate of  his  intestate  is  limited  by  such  or- 
der. He  cannot  sell  Jand  not  embraced  in  the 
order;  title  to  such  land  remains  in  the  heirs 
at  law  of  his  intestate.  It  has  been  held 
that  an  order  of  the  court  of  ordinary  to 
sell  all  the  lands  belonging  to  the  estate  of 
an  intestate  was  sufficient  authority  to  sell 
any  portion  of  such  land,  and  that  an  order 
to  sell  the  lands  belonging  to  the  estate  ol 
an  intestate  meant  all  of  such  lands.  Clem- 
ents V.  Henderson,  supra;  Davie  v.  McDan- 
iel.  47  Ga.  195;  Coggins  v.  Griswold,  64  Ga. 
323.  But  when  the  order,  as  in  the  present 
case,  grants  leave  to  sell  certain  specified 
land,  before  a  plaintiff  claiming  title  under  an 
administrator's  deed  executed  in  pursuance 
of  such  order  can  recover  the  land  conveyed 
in  such  deed  ft  must  affirmatively  appear 
that  the  land  described  in  the  order  is  the 
same  land  conveyed  by  the  deed  and  for 
which  the  action  is  brought  Such  fact  did 
not  appear  on  the  trial  of  the  present  case, 
and  the  plaintiff,  therefore,  failed  to  show  ti- 
tle in  herself  to  the  premises  sued.  for.  The 
court  should  have  granted  a  new  trial  on  the 
ground  that  there  was  no  evidence  to  sup- 
port a  verdict  in  behalf  of  the  plaintiff. 

Judgment  reversed.    AU  the  Justices  con- 
cur. 


(122  Oa.  284) 
PERKINS  V.  OASTLEBBHRT  et  aL 
(Supreme  Court  of  Georgia.    March  4,  1905.) 

BSrSBSNCS— EXCEPTIONS  TO  AUUrrOB'S  BBPOBT. 

The  neglect  of  a  party  excepting  to  an  au- 
ditor's report  on  matters  of  fact  or  on  matters 
of  law  dependent  for  their  decision  upon  the 
evidence,  to  point  out  by  appropriate  reference 
to  the  auditor's  brief  of  evlaence,  or  to  attach 
as  exhibits  to  his  exceptions,  those  portions  of 
the  evidence  relied  on  to  support  the  exceptions, 
renders  the  report  of  the  auditor  of  little  or  no 
assistance  to  the  court,  and  is  a  sufficient  rea- 
son, in  an  equity  case,  for  refusing  to  approve 
the  exceptions  of  fact  and  for  overruling  the 
exceptions  of  law. 

(Syllabus  by  the  Court) 

Error  from  Superior  Ck>urt,  Fulton  County; 
J.  H.' Lumpkin,  Judge. 

Action  by  John  Perkins  against  Z.  T.  Cas- 
tleberry,  administrator,  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

See  46  S.  E.  825. 

The  exception  to  the  auditor's  report  in- 
volved in  this  case  was  classified  as  an  ex- 
ception of  law,  and  was  in  the  following 
words:  "The  auditor  erred  in  finding  the 
following  judgment,  to  wit:  'The  master  fur^ 
ther  finds  that  the  plaintiff  would  be  enti- 
tled to  a  verdict  and  Judgment  for  said  sums 
against  2^ch  T.  Castleberry,  as  administra- 
tor of  the  estate  of  M.  T.  Castleberry,  late 
of  said  county,  deceased,  security  on  the 
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bond  of  the  defendant  Crawford,  to  be  made 
only  de  bonis  testa toris;  but  under  the  proof 
submitted  the  master  reports  that  the  plain- 
tiff by  his  own  laches  is  not  entitled  to  pur- 
sue the  estate  distributed/  (1)  Because  said 
Judgment  Is  contrary  to  law,  is  contrary 
to  the  evidence,  and  that  there  is  no  eyi* 
dence  or  law  authorizing  any  such  Judgment 
as  the  one  rendered  above  mentioned,  for 
under  the  evidence  and  the  law  the  Judgment 
should  have  been  against  Zach  T.  Gastleber- 
ry,  as  administrator  of  M.  T.  Castleberry,  de- 
ceased, de  bonis  testatorls." 

W.   I.    Heyward,    for   plaintiff   in   error. 
Rosser  &  Brandon,  for  defendants  in  error. 

OOBB,  J.  This  was  an  equity  case.  The 
exception  was  classified  as  an  exception  of 
law.  It  is  by  no  means  clear  that  this  was 
a  correct  classification,  and  possibly  this 
was  a  sufl3cient  reason  to  strike  the  excep- 
tion. Tippln  V.  Perry,  122  Ga.  — ,  50  S.  B. 
85.  But  without  reference  to  this  question, 
and  whether  the  exception  be  treated  as  an 
exception  of  law  or  as  an  exception  of  fact, 
it  was  insufficient,  for  in  either  case  the 
determination  of  the  question  raised  was' 
dependent  upon  the  evidence  in  the  case, 
and  the  exception  failed  to  point  out  those 
portions  of  the  evidence  that  were  necessary 
to  a  determination  of  the  question.  Butler 
V.  Railway  Ga,  119  6a.  959,  47  S.  E.  320; 
Weldon  v.  Hudson,  120  Qa.  702,  48  8.  B.  190. 
The  case  of  Anderson  v.  Blair,  121  Ga.  — ^ 
48  S.  E.  951,  was  not  an  equity  case.  No 
sufficient  reason  has  been  shown  for  revers- 
ing the  Judgment 

Judgment  affirmed.    All  the  Justices  con- 
cur. 
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CLARK  et  al.  V.  HA  YARD. 
(Supreme  Court  of  Georgia.    March  4,  1905.) 

8SGUBITT  DEKD-^BIOnrS  OF  PABTIES— ENFOBOS* 
MBNT—TKANBFEB  OF  DEBT— ESTOPPEL. 

There  was  equity  In  the  petition,  and  it 
was  not  subject  to  any  of  the  objections  raised 
in  either  of  the  demurrers. 

(Syllabus  by  the  Ooort.) 

Brrpr  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  Agnes  Havard  against  Amanda 
A.  Clark  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Affirmed. 

Agnes  Havard  filed  a  petition  in  equity 
against  Amanda  A.  Clark,  Thomas  A.  Clark, 
Annie  O.  Clark,  and  the  Security  Investment 
Company.  The  allegations  of  the  petttion 
were,  in  substance,  as  follows:  Thomas 
Clark  owned  a  tract  of  land  situated  in  Ful- 
ton county,  and  conveyed  to  Amanda  Clark, 
his  wife,  a  portion  of  such  tract  Thereafter 
Amanda  Clark  executed  to  the  Security  In- 
vestment Company  a  deed  to  the  entire  tract 
of  land  above  referred  to,  including  both  that 
conveyed  to  her  and  that  retained  by  Thom- 
as Clark.    This  deed  was  made  to  secure  the  I 


payment  of  a  note  given  bj  Amanda  dark 
to  the  investment  company.  The  investment 
company  transferred  the  note,  before  ma- 
turity, to  plaintiff,  but  retained  title  to  the 
land.  The  note  and  deed  were  executed  by 
Amanda  Clark  to  secure  a  loan  negotiated 
through  Samuel  Barnett,  a  loan  broker,  upon 
the  application  of  Thomas  Clark,  who  was 
acting  for  his  wife.  At  the  time  the  loan 
was  made  Thomas  Clark  promised  Barnett 
to  make  and  deliver  to  his  wife,  Amanda 
Clark,  a  deed  conveying  to  her  title  to  the 
portion  of  the  tract  of  land  which  he  owned. 
Acting  upon  this  promise,  Barnett  negotiated 
the  loan,  representing  to  the  Security  In- 
vestment Company  that  Amanda  Clark  had 
title  to  the  entire  tract  upon  which  the  loan 
was  made;  and,  acting  upon  this  assurance 
from  Barnett,  the  Security  Investment  Com- 
pany made  the  loan,  and  took  the  deed  from 
Amanda  Clark  to  the  entire  tract.  A  portion 
of  the  money  loaned  by  the  investment  con)- 
pany  was  by  Amanda  Clark  turned  over  to 
Thomas  Clark,  and  used  by  him  to  pay  off 
an  incumbrance  upon  the  portion  of  land  own- 
ed by  him.  Subsequently  to  the  execution  of 
the  security  deed,  Amanda  Clark,  at  the  in- 
stance of  Thomas  Clark,  executed  to  her 
daughter,  Annie  O.  Clark,  a  warranty  deed 
to  the  tract  of  land  described  In  the  security 
deed.  Plaintiff  sued  to  Judgment  the  note 
transferred  to  her,  but  did  not  obtain  final 
Judgment  until  after  several  years  of  liti- 
gation, the  Clarks  interposing  every  possible 
obstacle  to  a  recovery.  After  obtaining  Judg- 
ment, plaintiff  procured  the  Security  Invest- 
ment Company  to  execute  a  deed  reconvey- 
ing  the  land  to  Amanda  Clark,  for  the  pur- 
pose of  levy  and  sal«.  The  lands  were  levied 
upon  and  advertised  to  be  sold,  and  Annie  O. 
Clark  interposed  a  claim,  but  subsequently 
withdrew  it  All  of  the  Clarks  are  insol- 
vent They  are  in  possession  of  the  lands, 
collecting  the  rents  of  the  same.  The  lands 
have  depreciated  in  value,  and  would  not 
luring  a  sum  sufficient  to  pay  the  debt  It  is 
the  purpose  of  the  Clarks  to  harass  and 
delay  plaintiff  in  the  enforcement  of  her 
rights,  by  filing  frivolous  claims,  and  by  oth- 
er means,  as  long  as  it  is  possible  for  them 
to  do  so.  It  is  alleged  that  Thomas  Claik  Is 
estopped  from  asserting  title  to  any  portion 
of  the  land  described  tn  the  security  deed, 
that  the  Security  Investment  Company  holds 
the  title  to  the  land  conveyed  to  it  by  Aman- 
da Clark,  as  trustee  for  the  plaintiff,  and  that 
the  plaintiff  is  the  owner  of  a  complete  eq- 
uity in  the  land.  The  prayers  were  that  title 
to  the  land  be  decreed  to  be  in  the  plaintiff; 
that  the  plaintiff  recover  the  land  from  the 
Clarks,  and  writ  of  possession  issue;  that  a 
receiver  be  appointed;  that  the  defendants 
be  enjoined  from  collecting  the  rents  or  in- 
terfering with  the  property;  that  a  tempo- 
rary restraining  order  be  granted,  and  a  tem- 
porary receiver  be  appointed;  and  for  gen- 
eral relief.  The  petition,  not  having  been 
sanctioned  by  the  Judge,  is  to  be  treated  sim- 


Ga.) 


CLARK  Y.  HA  YARD. 


109 


ply  as  a  suit  to  recover  the  land,  without 
reference  to  the  prayers  for  extraordinary 
relief.  The  Olarks  demurred  to  the  petition 
on  the  grounds  that  the  petition  was  without 
equity;  that  the  plaintiff  has  a  remedy  at 
law  by  enforcement  of  her  fl.  fa.  against  the 
lands;  that  the  petition  does  not  allege  that 
the  plaintiff  is  the  present  owner  and  holder 
of  the  Judgment  against  Amanda  Clark,  or 
that  she  has  not  been  reimbursed  the  amount 
of  money  "she  loaned  to  the  said  Amanda"; 
and  that  it  is  not  alleged  that  the  title  to  the 
land  has  ever  been  .conveyed  to  the  plain- 
tiff by  the  Security  Investment  Company. 
Thomas  Clark  demurred  on  the  ground  that 
no  sufficient  facts  were  set  forth  in  the  peti- 
tion to  raise  an  estoppel  against  him  to  assert 
title  to  a  portion  of  the  land,  and  that  the 
estoppel,  if  it  exists,  can  be  set  up  against 
him  to  defeat  any  claim  filed  by  him  to  a 
levy  on  the  land.  The  court  sustained  the 
demurrer  and  dismissed  the  petition,  but  sub- 
sequently, on  motion  of  the  plaintiff,  vacated 
the  order  of  dismissal  and  reinstated  the 
case.  TO  the  passage  of  the  latter  order  the 
Clarks  excepted. 

R.  O.  Lovett  and  W.  W.  Haden,  for  plain- 
asts  in  error.  Anderson,  Anderson  ft  Thom- 
as, tor  defendant  in  error. 

COBB,  J.  The  grantee  in  a  security  deed 
may  sue  the  debt  to  Judgment  and  cause 
the  land  to  be  levied  upon  and  sold  after  a 
recooTeyance  to  the  debtor,  or  he  may  bring 
an  action  to  recover  possession  of  the  land 
upon  the  title  derived  from  the  security  deed. 
He  may  pursue  these  remedies  concurrent- 
ly, and  neither  is  an  obstacle  in  the  way  of 
the  other  until  the  debt  has  been  fully  satis- 
fied under  the  operation  of  one  or  the  other 
proceeding.  Ray  t.  Pitman,  119  Ga.  678^  681, 
46  8.  B.  849,  and  dt  A  transfer  of  the  debt 
by  the  grantee  does  not,  in  the  absence  of  a 
conveyanise,  pass  to  the  transferee  title  to 
the  land.  Sheppard  t.  Reese,  114  Ga.  411  (2), 
40  S.  E.  282.  But  as  a  result  of  such  trans- 
fer the  transferee  acquires  an  equitable  in- 
terest in  the  security  effectuated  by  the  deed. 
Van  Pelt  ▼.  Hurt,  97  Ga.  660  (2),  25  S.  B.  489. 
After  the  debt  has  been  transferred,  the 
grantee  in  the  security  deed  holds  the  title 
for  the  benefit  of  the  transferea  Shumate 
V.  McLendon,  120  Ga.  897  (10),  48  S.  B.  10. 
The  transferee  may  proceed  to  collect  tlie 
debt  by  obtaining  Judgment  and  causing  a 
levy  to  be  made  on  the  land  after  a  recon- 
veyance by  the  grantee;  or  he  may  in  equity 
accomplish  the  same  result  by  a  proceeding 
against  the  debtor  and  the  grantee,  and  in 
Buch  a  proceeding  he  may  obtain  a  decree 
providing  for  a  sale  of  the  land  and  the  pay- 
ment of  the  debt,  or  for  a  recovery  of  the 
possession  of  the  land,  to  be  held  for  the 
same  purpose  and  to  the  same  extent  as  the 
grantee  could  have  recovered  it  if  he  had 
not  transferred  the  debt    At  law,  the  trans- 


feree is  the  owner  of  the  debt,  but  not  the 
owner  of  the  land.  In  equity,  he  is  the  own- 
er both  of  the  land  and  the  debt.  If  a  court 
of  equity  has  taken  jurisdiction,  at  the  in- 
stance of  the  transferee,  for  the  purpose  of 
allowing  him  to  assert  his  equitable  title  to 
the  land,  he  may  make  such  parties  and  ask 
such  decree  as  may  be  necessary  and  proper 
to  make  the  assertion  of  his  equitable  right 
complete.  Hence,  if  there  are  third  persons 
asserting  title  which  cannot  be  legally  or 
equitably  asserted  as  against  the  transferee, 
and  such  parties  are  colluding  for  the  pur- 
pose of  delaying  and  hindering  him  in  the 
pursuit  of  the  remedies  which  equity  will  af- 
ford him  to  obtain  satisfaction  of  his  debt, 
a  petition  making  these  persons  parties,  and 
setting  forth  sufficient  facts  to  enable  the 
court  to  render  a  decree  which  would  make 
effective  the  assertion  of  the  plaintiff's  right 
to  the  land,  would  not  be  multifarious.  Con- 
ley  V.  Buck,  100  Ga.  187,  28  S.  B.  97;  Bmest 
V.  Merritt,  107  Ga.  61,  32  S.  B.  898.  Apply- 
ing  these  principles  to  the  case  under  consid- 
eration, it  is  clear  that  the  plaintiff  did  not 
have  legal  title  to  the  land,  but  did,  by  the 
transfer  of  the  debt,  obtain  an  equitable  in- 
terest in  the  security,  and  therefore  such  an 
equitable  title  to  the  land  as  was  necessary 
to  enable  her  to  assert  her  equitable  interest 
in  the  land.  The  promise  made  by  Thomas 
Clark  to  Bamett  to  convey  his  interest  in  the 
land  to  his  wife,  and  his  failure  to  comply 
with  his  promise,  together  with  his  use  of  a 
portion  of  the  money  loaned  to  Mrs.  Clark  to 
pay  off  an  incumbrance  on  his  land,  was 
such  a  fraud  that,  as  between  him  and  Bar- 
nett,  he  would  be  clearly  estopped  from  as- 
serting title  to  the  land  after  Bamett  acted 
on  the  faith  of  this  promise,  and  this  estop- 
pel could  be  taken  advantage  of  by  the  Se- 
curity Investment  Company,  or  its  trans- 
feree, each  of  whom  parted  -with  money  up- 
on the  representation  of  Bamett  that  the 
title  was  in  Amanda  Clark.  The  Security  In- 
vestment Company  would  have  a  right  of  ac- 
tion against  Bamett  if  he  stated  to  it  that  the 
title  was  in  Amanda  Clark  when  he  knew 
it  was  not,  and,  as  Thomas  Clark  would  be 
estopped  from  asserting  title  against  Bar- 
nett,  there  is  no  good  reason  why  this  estop- 
pel could  not  be  available  by  those  who  had 
acted  upon  the  statement  of  Bamett  which 
was  founded  upon  the  promise  of  Clark. 
The  daughter  of  Amanda  Clark,  who  claimed 
title  under  a  conveyance  executed  after  the 
security  deed,  and  who  had  at  least  construct- 
ive notice  of  the  security  deed,  had  no  right 
to  assert  the  title  which  she  obtained  as 
against  the  legal  title  of  the  Security  Invest- 
ment Company  or  the  equitable  title  of  its 
transferee.  It  was  alleged  that  the  three 
Clarks  were  insolvent,  and  the  allegations  of 
the  petition  were  sufficient  to  show  that  they 
had  colluded  and  conspired  to  defeat  the 
plaintiff  in  the  collection  of  her  debt.  There 
was  equity  in  the  petition,  and  it  was  not 
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Bubject  to  any  of  the  objections  raised  in  ei- 
ther of  the  demurrers  which  were  filed. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(122  Ga,  277) 

BROWNE  V.  EDWARDS. 

(Supreme  CJourt  of  Georgia.    March  4,  1905.; 

attobnet'b  vess  —  obligation  to  pay— ac- 
tion TO  RECOVEB— PAYMENT— JUBI8DIC- 
TION— CITY  COUET. 

1.  Although  the  statute  declares  that  obliga- 
tions to  pay  attorney's  fees  aire  void,  it  yet  rec- 
ognizes that  such  a  promise  may  be  enforced  on 
conditions. 

2.  Where  the  notice  has  been  given,  the  plain- 
tiff has  a  cause  of  action  for  attorney's  fees, 
which  is  enforceable  if  the  debt  is  not  paid  on 
or  before  return  day. 

8.  Where  the  defendant  has  been  notified  of 
the  intention  to  sue,  he  may  prevent  a  recovery 
of  attorney's  fees  by  paying  the  debt  on  or  be- 
fore return  day. 

4.  Parties  cannot  work  a  fraud  on  the  court 
by  purposely  alleging  a  fictitious  amount  to  be 
due,  in  order  to  give  the  court  jurisdiction.  But 
where  there  is  nothing  to  suggest  bad  faiiL,  or 
where  there  is  room  for  doubt,  and  the  jurisdic- 
tion of  the  court  depends  on  the  amount  in  con- 
troversy, the  pleadings  will  control  in  deciding 
that  question. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Courts,  f  427.] 

5.  While  the  city  court  of  Atlanta  had  no 
right  to  try  a  case  within  the  jurisdiction  of  a 
justice's  court,  it  had  jurisdiction  of  a  suit  on 
a  note  for  $100  principal  and  10  per  cent,  at- 
torney's fees,  where  the  petition  filed  on  return 
day  alleged  that  the  statutory  notice  (Acts 
1900,  p.  53 ;  Van  Epps'  Code  Supp.  §  6185)  had 
been  given  to  the  defendant. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  M 
Reid,  Judge. 

Action  by  J.  C.  Edwards  against  T.  J. 
Browne.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Afiirmed. 

W.  I.  Heyward,  for  plaintiff  In  error.  O. 
E.  ft  M.  C.  Horton,  for  defendant  in  error. 

liAMAR,  J.  The  suit  was  brought  In  the 
city  court  of  Atlanta  on  a  note  for  $100  prin- 
cipal and  10  per  cent  attorney's  fees.  The 
defendant  insists  that  as,  by  statute  (Acts 
1900,  p.  53;  Van  Epps'  Code  Supp.  8  6186), 
obligations  to  pay  such  fees  are  void,  no  com- 
plete cause  of  action  therefor  was  set  out  on 
the  day  when  the  petition  was  filed.  He 
therefore  claims  that,  as  the  suit  was  only 
for  1100,  It  was  within  the  jurisdiction  of 
the  Justice's  court,  and  therefore  without  the 
jurisdiction  of  the  dty  court  of  Atlanta. 
Acts  1894,  p.  209. 

1-8.  A  promise  to  pay  attorney's  fees  may 
not  of  itself  be  sufficient  to  entitle  the  plain- 
tiff to  a  Judgment  therefor,  but  without  such 
promise  it  is  evident  that  the  fees  could  not 
be  recovered  in  a  suit  on  the  note.  With  the 
promise,  they  may  be  collected  upon' a  com- 
pliance with  the  statutory  conditions  sub- 
sequent It  may  take  both  the  obligation  and 
the  compliance  with  the  conditions  to  create 


a  perfect  cause  of  action.  But  so  long  as  the 
statute  allows  It  to  be  enforced  on  any  terms, 
it  is  a  misnomer  to  say  that  the  obligation 
is  void.  It  is  but  another  of  the  many  in- 
stances in  which  the  word  *'vold"  is  to  be  con- 
strued as  more  nearly  the  equivalent  of 
"voidable."  A  petition,  therefore,  seeking  to 
recover  attorney's  fees,  is  not  like  a  suit 
where  the  face  of  the  pleadings  discloses  an 
attempt  to  recover  a  gambling  debt,  or  other 
obligation  which  is  absolutely  void  or  ille- 
gal. The  act  shows  that  the  Incomplete  obli- 
gation may  be  developed  Into  a  perfect  cause 
of  action.  It  also  indicates  that  it  is  not 
necessary  to  bring  two  suits,  one  for  the  prin- 
cipal debt,  and  a  separate  action  for  the  re- 
covery of  attorney's  fees.  Properly  con- 
strued, the  statute  allows  one  suit  to  recover 
for  everything  which  is  due,  or,  as  Interest 
or  attorney's  fees,  may  become  due  under  the 
terms  of  the  note  sued  on.  Inasmuch,  there- 
fore, as  the  plaintiff  must  file  his  suit  on  or 
before  return  day,  it  follows  that  on  or  be- 
fore that  day  he  can  declare  for  the  recov- 
ery of  the  attorney's  fees;  but  in  order  to 
obtain  a  verdict  or  Judgment,  his  evidence 
must  show  that  he  has  given  the  notice  re- 
quired by  the  statute.  On  the  other  hand, 
the  defendant  has  the  right  to  prevent  their 
recovery  by  showing  that  on  or  before  the 
return  day  he  paid  the  principal,  with  inter- 
est, and  that  therefore  the  incomplete  prom- 
ise as  to  attorney's  fees  did  not  mature  into 
a  binding  obligation. 

4.  The  motion  to  dismiss  was  properly  re- 
fused for  another  reason.  Parties  cannot 
work  a  fraud  on  the  court  by  purposely  al- 
leging a  fictitious  amount  to  be  due,  in  order 
to  give  Jurisdiction.  But  where  there  is 
nothing  to  suggest  bad  faith,  or  where  there 
is  room  for  doubt,  and  the  Jurisdiction  of  the 
court  depends  on  the  amount  in  controversy, 
the  pleading  will  control  in  deciding  that 
question,  rather  than  the  sum  finally  recover- 
ed. The  court  did  not  err  in  overruling  the 
demurrer. 

•  

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(122  Ga.  2963 
WILLIMS  ▼.  MANOUBl 
(Supreme  Court  of  Georgia.    March  4,  1905.) 

CEBTIOBABI— OONrLIOTING    £VIDENCB~ni8- 
TBE8S  FOB  BENT— HABMIJSSS  EBBOB. 

1.  The  controlling  question  In  this  case  being 
whether  the  defendant  had  rented  certain  prem- 
ises for  a  term  which  had  not  expired,  as  claim- 
ed by  the  plaintiff,  prior  to  the  time  he  sued 
out  a  distress  warrant  for  rent,  and  the  evi- 
dence bearing  on  tiiis  issue  being  conflicting,  the 
court  below  did  not  err  in  declining,  on  cer- 
tiorari, to  set  aside  the  verdict  in  favor  of  the 
defendant  returned  in  the  magistrate's  court  in 
which  the  suit  originated. 

Z  Though  the  defense  was  that  at  the  time 
the  plaintiff  made  a  demand  for  the  payment  of 
10  aays'  rent  the  defendant  admitted  he  was 
liable  under  his  contract  of  rental  to  pay  a 
month's  rent  in  advance,  and  offered  to  pay  the 
same  on  condition  that  he  should  be  given  a  re- 
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ceipt  therefor,  which  offer  was  declined  by  the 
plaintiS.  thie  latter  was  not  entitled  to  a  verdict 
tor  a  month's  rent  if  the  jury  found  this  de- 
fense was  sustained,  notwithstanding  the  de- 
fendant made  a  continuing  tender  of  the  amount 
thereof,  and  paid  it  into  the  registry  of  the 
magistrate's  court.  This  is  so  for  the  reason 
that  as  the  plaintiff,  on  the  trial,  refused  to  ac- 
cept this  tender,  and  elected  to  prosecute  his 
suit,  he  was  bound  to  abide  its  result,  and  to 
suffer  judgment  against  him  in  the  event  the 
jury  found  adversely  to  his  contention  as  to  the 
time  the  defendant's  term  of  rental  expired. 

3.  The  magistrate  erred  in  admitting  in  evi- 
dence a  bill  of  sale  to  personally  executed  at 
the  time  of  the  alleged  contract  of  rental  of  the 
premises,  but  which  in  no  way  illustrated  any 
issue  in'  the  case.  While  this  evidence  was 
wholly  irrelevant  and  immaterial^  it  was  not 
calculated  to  operate  to  the  prejudice  of  the 
plaintiff,  and  the  error  committed  in  admitting 
it  was  not  such  as  to  require  another  hearing 
of  the  case  in  the  magistrate's  court.  The  court 
below  correctly  so  held. 

(Syllabus  by  the  Court) 

Error  from  Superior  Cburt,  Fulton  CJonnty; 
J.  H.  Lumpkin,  Judge. 

Action  by  Wiley  Mangum  against  John 
Willlms.  Verdict  for  defendant  was  affirm- 
ed on  certiorari,  and  plaintiff  brings  error. 
Affirmed. 

Perry  Bloodworth,  Hugh  M.  Dorsey,  and  L. 
0.  Rucker,  for  plaintiff  in  error.  James  B. 
Warren,  for  defendant  in  error. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


an  Oa.  4») 

TANNER  ▼.  MAXWELL  et  al.    ' 
(Supreme  Court  of  Georgia.    March  8,  1905.) 

AFPEAIi— BSVIXW. 

Although  this  might  be  dassed  as  a  case  of 
de  minimis  non  curat  lex,  It  appears  that  the 
trial  judge  committed  no  error  of  law  in  the 
hearing  thereof,  the  evidence  authorised  the 
verdict,  and  the  court  below  did  not  err  io  re- 
fusing to  grant  a  new  triaL 

(Syllabus  by  the  (3ourt.) 

Error  from  Superior  Court,  Washington 
County. 

Action  between  D.  M.  Tanner  and  Robert 
Maxwell  and  others.  From  the  judgment. 
Tanner  brings  error.    Affirmed. 

Howard  &  Jordan,  for  plaintiff  In  error. 
Evans  ft  ESvans,  for  defendants  In  error. 

SIMMONS,  C.  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  EVANS,  J.,  dis- 
qualified. 

(122  Oo.  429) 

SONS  OP  PEACE,  NO.  1,  v.  SONS  & 
DAUGHTERS  OF  PEACE. 

(Supreme  Court  of  Georgia.    March  8,  1906.) 

WBIT    or    KBBOa—DIBMISSAIi— DRVSOT    01*   PAB- 

TIES. 

Where  a  petition  praying  for  substantial 
relief  is  filed  against  a  corporation  and  several 
individuals,  and  the  plaintiff  is  cast  in  the  court 
below,  his  writ  of  error  to  the  ruling  of  the 
trial  judge  will  be  dismissed  when  brought  to 
this  court  for  review  if  the  only  party  defend- 


ant named  in  the  bill  of  exceptions  is  the  cor- 
poration ;  the  defendant  Individuals  having  nei- 
ther been  served  with  nor  named  in  said  writ 
of  error. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Washington 
County;  B.  D.  Evans,  Judge, 

Action  by  the  Sons  of  Peace,  No.  1,  against 
the  Sons  &  Daughters  of  Peace.  Writ  of  er- 
ror dismissed. 

Howard  &  Jordan  and  J.  J.  Harris,  for 
plaintiff  in  error.  Evans  &  Evans,  for  de- 
fendant in  error. 

SIMMONS,  C.  J.  Wrft  of  error  dismissed. 
All  the  Justices  concur,  except  EVANS,  J., 
disqualified. 


(122  Oa.  soa) 
GREENFIELD  v.  STOUT. 
(Supreme  Court  of  G^rgia.    March  6,  1905.) 

WABIU.NTT    DEED— POWSB    OF    8ALB— fiECOBD— 
NOTICE — DEATH  OT   OBANTOB. 

1.  A  warranty  deed  to  **E.  H.  P.,  vice  presi- 
dent of  the  National  Bank  of  the  Republic," 
conveys  title  to  B.  H.  P.  Individually,  the  words 
"vice  president,"  etc.,  being  descriptio  persons; 
and  where  such  a  deed  recites  that  it  is  given 
as  security  for  a  debt,  and  contahis  a  power  of 
sale,  that  power  cannot  be  exercised  by  *'C.  H. 
S.,  cashier  of  the  National  Bank  of  the  Re- 
public" 

2.  The  filing  of  such  a  deed  for  record  In  the 
office  of  the  clerk  of  the  superior  court  of  the 
county  in  which  the  land  was  situated  was  no- 
tice to  the  world  of  its  execution,  from  the  time 
it  was  filed.  Durrence  v.  Northern  Nat.  Bank, 
43  S.  E.  726,  117  Ga.  385,  approved. 

[Ed.  Note. — For  cases  In  point,  see  voL  48, 
Cent.  Dig.  Vendor  and  Purchaser,  §  520.] 

3.  Where  a  warranty  deed  to  secure  a  debt 
contains  no  defeasance  clause,  and  no  bond  to 
reconvey  is  executed  contemporaneously  there- 
with— the  grantee  being  given  the  power  to  sell 
the  land  at  public  outcry  upon  default  in  the 
pavment  of  the  debt — it  is  not  necessary  that 
title  be  again  placed  in  the  grantor  in  oraer  to 
bringtihe  property  to  sale. 

4.  where  tne  title  conveyed  by  such  a  deed  is 
in  a  bank,  the  power  of  sale  cannot  be  exercised 
by  "C.  H.  S.,  cashier"  of  the  bank. 

5.  Where  the  grantor  in  a  security  deed  dies 
after  the  execution  of  the  deed,  In  exercising 
the  power  of  sale  the  property  should  be  sold 
as  that  of  his  estate. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Oourt,  Berrien  Coun- 
ty; B.  O.  Mitchell,  Judge. 

Action  by  A«  D.  Greenfield  against  Charles 
H.  Stout  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

John  Murrow,  J.  J.  Murray,  and  W.  J. 
Wallace,  for  plaintiff  in  error.  Buie  & 
Knight  and  White  &  Case,  for  defendant  in 
error. 

CANDLER,  J.  In  1884  Weston  conveyed 
the  land  which  is  the  subject-matter  of  the 
present  suit  to  "E.  H.  Pullen,  vice  president 
of  the  National  Bank  of  the  Republic,  of  the 
city  of  New  York."  The  deed  recited  that 
It  was  given  to  secure  the  payment  of  certain 
promissory  notes,  and  was  'intended  to  op- 
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erate  as  provided  In  sections  196^1970  & 
1971  of  the  code  of  1882,  in  regard  to  the 
Bales  of  property  to  secure  debts,  and  to  pass 
the  title  of  the  property  described  nnto 
the  said  E.  H.  Pullen,  Vice  Pres.  of  the  said 
National  Bank  of  the  Republic."  It  also 
stipulated  that  if  the  debt  to  secure  which 
it  was  given  was  not  paid  at  maturity,  "the 
said  E.  H.  Pullen,  Vice  President,  his  agent 
or  legal  representatives,  may  and  by  these 
presents  is  authorized  to  sell  at  public  out- 
cry," etc.,  the  property  conveyed  by  the 
deed,  and  that  "the  said  E.  H.  Pullen,  Vice 
President  as  aforesaid,  his  agent  or  legal 
representatives,  may  make  to  the  purchaser 
or  purchasers  of  said  property  good  and 
sufficient  title  to  the  same."  It  appears 
that  this  deed  was  recorded  on  the  mortgage 
records  in  the  office  of  the  clerk  of  the  su- 
perior court  of  Berrien  county.  Subsequent- 
ly Weston  died,  and  in  1901  his  administra- 
tors conveyed  the  land  in  dispute  to  D. 
Greenfield.  D.  Greenfield  died,  leaving  a 
will  in  which  he  appointed  A.  D.  Greenfield, 
the  plaintiff  in  the  present  action,  his  execu- 
tor. In  September,  1904,  Stout,  cashier  of 
the  National  Bank  of  the  Republic,  proceed- 
ed to  advertise  the  land  for  sale  under  the 
power  contained  in  the  deed  from  Weston 
to  Pullen,  whereupon  the  plaintiff,  as  execu- 
tor of  the  estate  of  D.  Greenfield,  filed  his 
petition  to  enjoin  the  sale.  A  temporary 
restraining  order  was  granted,  but  at  the 
hearing  this  was  dissolved  and  an  injunction 
refused.    The  plaintiff  excepted. 

1.  As  will  have  been  seen,  the  controlling 
question  for  our  decision  Is  as  to  the  effect 
of  the  deed  from  Weston  to  Pullen.  Did  that 
instrument  convey  the  legal  title  to  the  land 
to  the  National  Bank  of  the  Republic,  or 
were  the  words  **vlce  president,"  etc.,  merely 
descrlptlo  personse?  A  bank,  like  any  other 
corporation,  can,  of  course,  act  only  Uirough 
its  agents  and  officers;  and,  owing  to  the 
necessities  of  business  and  the  evolution  of 
modem  banking  customs,  an  officer  of  a 
bank  may  do  many  things  which  will  inure 
to  the  benefit  or  injury  of  the  corporation. 
Thus  a  negotiable  promissory  note  payable 
to  "A.  B.,  cashier,"  may  be  sued  on  by  the 
ba4k  in  its  corporate  name.  Collins  v.  John- 
son, 16  Ga.  458;  Hobbs  v.  Chemical  Bank, 
97  Ga.  524,  25  S.  E.  348;  Roush  v.  First  Nat 
Bank,  102  Ga.  109,  29  S.  E.  144;  1  Morse, 
Banks  &  Banking,  $  170.  This  principle,  as 
has  been  stated,  arises  from  the  necessities 
of  modern  business,  and  was  unknown  to 
the  law  merchant  We  have  been  unable, 
however,  to  find  any  ruling  to  the  effect  that 
a  deed  to  real  estate  to  an  officer  of  a  bank 
in  his  individual  capacity  conveys  any  legal 
title  to  the  bank  which  he  represents.  That 
a  deed  to  *'E.  H.  Pullen,  vice  president  of 
the  National  Bank  of  the  Republic,  of  the 
city  of  New  York,"  is  in  legal  effect  but  a 
deed  to  E.  H.  Pullen  in  his  individual  ca- 
pacity, Is,  we  think,  clearly  settled  by  re- 
peated rulings  of  this  court    See  Wade  v. 


Roberts,  53  Ga.  27;  State  t.  Sallade,  111  Ga. 
701,  36  S.  E.  922;  Dozler  v.  McWhorter, 
117  Ga.  786,  45  S.  E.  61;  Glisson  v.  Weil,  11? 
Ga.  842,  45  S.  E.  221;  Fargason  v.  Ford,  119 
Ga.  343,  46  S.  E.  431;  Arrowood  v.  McKee, 
119  Ga.  623,  46  S.  E.  871;  Stephens  v.  At- 
lanta, 119  Ga.  666,  46  S.  E.  872. 

We  do  not  mean  to  hold  that  the  bank 
has  no  Interest  whatever  in  the  land  which 
was  conveyed  to  its  vice  president  On  the 
contrary,  the  evidence  of  Stout  on  the  trial 
in  the  court  below,  as  well  as  the  conten- 
tions of  the  parties  in  the  briefs  filed  to  this 
court,  seems  to  indicate  that  it  has  a  clear 
equitable  title  to  the  land,  and  that  by 
appropriate  proceedings  in  a  court  of  equity 
it  may  subject  the  property  to  the  payment 
of  its  debt.  Pullen,  in  his  individual  capaci- 
ty, may  advertise  and  sell  the  property  under 
the  power  contained  In  the  deed  to  him. 
If  for  any  reason  these  measures  are  not  prac- 
ticable, the  bank  may,  by  appropriate  pro- 
ceedings, go  into  equity  and  ask  that  the 
deed  be  reformed  so  as  to  make  it  speak  the 
intention  of  the  parties.  Dossier  v.  Mc- 
Whorter, 117  Ga.  789,  45  S.  E.  61.  But  noth- 
ing is  more  clear  than  that  the  property  can 
be  sold  in  this  manner  by  no  one  except  the 
holder  of  the  legal  title,  and,  as  neither  the 
bank,  nor  Stout,  its  cashier,  holds  the  title 
as  it  now  stands,  neither  of  them  can  bring 
the  land  to  sale.  See,^  on  this  subject,  Ln- 
quire  v.  Lee,  121  Ga.  624,  49  S.  E.  834. 

2.  The  case  of  Durrence  v.  Northern  Nat 
Bank,  117  Ga.  385,  43  S.  E.  726,  settles  ad- 
versely to  the  plaintiff  In  error  his  conten- 
tion that  the  record  of  the  deed  from  Weston 
to  Pullen  was  not  notice  to  the  world,  be- 
cause entered  in  Mortgage  Book  instead  of 
Deedbook. 

8.  The  deed  from  Weston  to  Pullen  con- 
tained no  defeasance  clause,  and,  so  far  as 
the  record  shows,  no  bond  to  reconvey  was 
executed  contemporaneously  with  it  Al- 
though the  conveyance  recites  that  it  was 
executed  under  sections  1969  et  seq.  of  the 
Code  then  in  force..  It  was  therefore  not 
necessary,  in  order  to  subject  the  property 
to  the  payment  of  the  debt  which  it  was 
intended  to  secure,  for  the  grantee  to  file  a 
deed  of  reconveyance  for  the  purpose  of 
levy  and  sale.  The  deed  conferred  upon 
him  a  power  of  sale  directly,  and  it  was  his 
privilege  .  to  exercise  that  power  without 
reconveying  the  property  to  the  grantor.  See 
Blggers  V.  Bird,  65  Ga,  650;  Williamson  v. 
Orient  Ins.  Co.,  100  Ga.  791,  28  S.  E.  914; 
Jewell  V.  Walker,  100  Ga.  241,  34  S.  E.  337. 

4.  From  what  was  said  in  the  first  division 
of  this  opinion,  it  follows  that,  should  title 
be  conveyed  to  the  bank,  or  should  the  bank 
obtain  a  decree  from  a  court  of  equity  re- 
forming the  deed  from  Weston  to  Pullen  so 
as  to  place  title  in  it,  the  property  could 
not  be  sold  under  the  terms  of  the  deed  by 
**Charles  H.  Stout,  cashier  of  the  National 
Bank  of  the  Republic."  It  is  also  obvious 
that  as  Weston,  the  grantor  In  the  deed,  to 
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Pullen,  is  dead,  the  land  cannot  be  sold  as 
his  property,  but  should  be  sold  as  the  prop- 
erty of  his  estate. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(la  Ga.  S4) 

DRAPER  et  al  r.  MBDLOCK. 

(Supreme  Court  of  (Georgia.    March  4,  1005.) 

BE^    JUDICATA— PLEADING— EVIDBNCB. 

1.  Where  a  judgment  is  pleaded  as  an  estop- 
pel, the  burden  is  upon  the  party  relying  upon 
the  estoppel  to  sustain  the  plea  by  showing  that 
the  particular  matter  in  controversy  was  neces- 
sarily or  actually  determined  in  the  former  lit- 
igation; and  if  it  appear,  from  the  record  in- 
troduced in  support  of  the  plea,  that  several  is- 
sues were  involved  in  such  litigation,  and  the 
verdict  and  judgment  do  not  clearly  show  that 
this  particular  issue  was  then  decided,  before 
sudi  plea  can  he  sustained  this  uncertainty  must 
be  removed  by  extrinsic  evidence  showing  that 
such  matter  was  then  decided  in  accordance 
with  the  contention  of  the  party  relying  upon 
the  plea. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  80, 
Oent  Dig.  Judgment,  f  1822.] 

2.  Evidence  offered  in  opposition  to  such  plea 
which  shows  that  in  the  former  litigation  the 
partief  alleged  to  be  estopped  by  the  judgment 
therein  sought  to  so  amend  their  pleading  as 
to  have  the  question  in  controversy  in  the  sub- 
sequent litigation  determined,  and  that  the  court 
disallowed  such  amendment.  Is  admissible. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty; R.  B.  Russell,  Judge. 

Action  by  William  W.  Draper  and  others, 
executors,  against  R.  O.  Medlock.  Judgment 
for  defendant,  and  plaintiffs  bring  error. 
Reversed. 

N.  It,  Hutchins  and  C.  H.  Brand,  for  plain- 
tiffs in  error.  T.  M.  Peeples,  N.  L.  Hutchins, 
Jr.,  and  Atkinson  &  Barn,  for  defendant  in 
error. 

fish;  p.  J.  1.  The  plea  of  res  adjudlcata 
in  the  present  case  is  more  properly  a  plea. 
of  estoppel  by  judgment,  as  the  decree  relied 
on  In  support  of  the  plea  was  not  rendered 
In  a  case  involving  the  same  cause  of  action. 
Medlock's  equitable  action  against  Moore, 
Marsh  &  Co.,  in  which  this  decree  was  ren- 
dered, was  brought  for  the  purpose  of  setting 
up  bis  defenses  to  the  suit  which  they  had 
instituted  against  him  in  the  city  court  of 
Lawrenceville  upon  the  three  promissory 
notes  which  he  individually  had  executed  to 
them,  and  obtaining  certain  equitable  relief, 
sucb  as  the  cancellation  of  a  security  deed* 
etc,  which  he  could  not  obtain  In  the  dty 
court.  This  action  by  Medlock  was  not  an 
Independent  suit,  but  was  merely  in  the  na- 
ture of  an  equitable  answer,  to  the  suit 
against  him  in  the  city  court  It  is  evident 
that  the  cause  of  action  in  the  suit  brought 
by  Moore,  Marsh  &  Co.  against  Medlock  in 
the  dty  court,  which  was  tried  under  his 
equitable  action  in  the  superior  court,  was 
entirely  different  and  distinct  from  the  cause 
of  action  in  the  present  case.  In  the  suit  in 
60S.B.— 8 


the  dty  court  the  action  was  based  upon 
three  promissory  notes  given  by  Medlock  to 
Moore,  Marsh  &  Co.,  payable  to  their  order, 
and  signed  by  him  alone  as  maker.  In  the 
case  in  hand  the  suit  Is  based  upon  Medlock's 
Indorsements  of  two  promissory  notes,  each 
payable  to  his  own  order,  signed  by  Zachry 
and  Richmond  as  makers,  Indorsed  in  blank 
by  Medlock,  and  transferred  to  Moore,  Marsh 
&  Co.  It  is  clear  that  the  two  suits  were 
upon  -  different  Instruments  or  obligations, 
and  the  liability  upon  which  the  plaintiffs  in 
the  suit  In  the  city  court  sought  to  recover 
against  Medlock  was  different  from  that  up- 
on which  the  plaintiffs  in  the  present  case 
seek  to  recover  against  him.  Hill  v.  Free- 
man, 7  Ga.  211,  220;  Worth  v.  Carmichael, 
114  Ga.  699,  40  S.  B.  797.  In  the  case  last 
dted  it  was  held:  "A  Judgment  rendered  in 
litigation  between  the  same  parties  is  not 
conclusive  in  a  subsequent  suit  between  them 
on  a  different  cause  of  action,  except  as  to 
Issues  actually  made  and  determined  In  the 
former  litigation.  Accordingly,  where  two 
notes  were  given  upon  a  condderatlon  aris- 
ing in  one  and  the  same  transaction,  a  Judg- 
ment rendered  in  favor  of  the  payee  against 
the  maker  upon  one  of  such  notes  did  not 
operate  to  estop  the  latter  from  setting  up  in 
a  subsequent  action  brought  by  the  former 
against  him  on  the  other  note  a  defense 
which  was  not  in  issue  when  the  judgment 
was  rendered."  If  two  notes  given  by  the 
same  maker  to  the  same  payee  upon  a  con- 
sideration arising  in  one  and  the  same  trans- 
action, when  sued  upon  separately,  represent 
different  causes  of  action,  then  it  is  perfectly 
obvious  that  the  suit  against  Medlock  in  the 
city  court  of  I-Awrencevllle  upon  the  three 
promissory  notes  payable  to  the  order  of 
Moore,  Marsh  &  Co.,  signed  by  him  as  maker, 
was  upon  a  different  cause  of  action  from 
that  involved  in  the  present  suit  in  the  su- 
perior court  of  Gwinnett  county  against  him 
upon  his  indorsements  of  two  notes  payable 
to  his  own  order,  and  executed  by  Zachry 
and  Richmond  as  makers.  Bven  if,  in  com- 
paring the  causes  of  action,  we  look  merely 
to  the  present  case,  and  to  whatever  cause  of 
action  Medlock  may  be  said  to  have  had  in 
his  equitable  action  against  Moore,  Marsh  & 
Co.,  Ignoring  the  fact  that  that  was  merely 
In  the  nature  of  an  equitable  answer  to  their 
suit  against  him,  it  seems  hardly  necessary 
to  say  that  his  cause  of  action  in  that  pro- 
ceeding was  different  from  the  cause  of  ac- 
tion of  the  plaintiffs  In  the  present  case 
against  him.  'Whatever  cause  of  action  he 
had  and  set  up  then  is  obliged  to  be  different 
and  distinct  from  the  cause  of  action  set  up 
against  him  now. 

As  "a  Judgment  rendered  in  litigation  be- 
tween the  same  parties  is  not  conclusive  in 
a  subsequent  suit  between  them  on  a  differ- 
ent cause  of  action,  except  as  to  Issues  ac- 
tually made  and  determined  in  the  former 
litigation,"  the  question  arises  whether,  in 
the  case  under  consideration,  Medlock  showed 
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that  in  the  former  litigation,  upon  the  result 
of  which  he  relied  to  support  his  plea  of  res 
adjudicata,  the  issue  as  to  his  liability  to 
Moore,  Marsh  &  Co.  upon  his  indorsements 
of  the  two  Zachry  and  Richmond  notes  now 
sued  on  was  both  made  and  determined. 
For  him  to  sustain  his  defense  of  estoppel  by 
judgment,  it  was  necessary  for  him  to  show 
not  only  that  this  issue  was  raised  in  the 
former  litigation,  but  also  that  it  was  then 
determined  in  his  favor.  The  defenses  which 
he  then  set  up  were  contradictory  and  incon- 
sistent. One  of  them  was  that  the  two  notes 
of  Zachry  and  Richmond,  payable  to  the  or- 
der of  Medlock,  upon  the  indorsement  of 
which  he  is  sued  in  the  present  case,  had 
been  accepted  by  Moore,  Marsh  &  Co.  as  pay- 
ment pro  tanto  of  his  indebtedness  to  them, 
for  which  he  was  entitled  to  a  credit  upon 
the  notes  on  which  they  were  then  suing  him, 
and'  that  he  had  subsequently  paid  to  them 
the  balance  left  due  thereon  in  cash.  It  is 
obvious  that,  if  this  defense  was  found  by 
the  Jury  to  be  sustained  by  the  evidence, 
their  verdict,  finding  generally  in  his  favor, 
and  that  his  three  individual  notes  and  the 
deed  which  he  had  given  to  secure  them  be 
surrendered  and  canceled,  and  Moore,  Marsh 
&  Co.  be  required  to  execute  a  deed  recon* 
veying  the  property  described  In  the  security 
deed  to  him,  naturally  followed;  and  it  was 
wholly  unnecessary  for  them  to  pass  upon 
the  merits  of  his  other  defenses.  It  is  im- 
possible to  tell,  from  the  record  introduced 
in  support  of  the  plea  of  estoppel  by  Judg- 
ment, upon  which  of  the  defenses  set  up  by 
Medlock  in  his  equitable  proceeding  against 
Moore,  Marsh  &  Co.  the  verdict  therein  was 
rendered,  as  the  verdict  was  general.  It  is 
evident  that,  if  that  verdict  was  based  upon 
the  above-stated  defense,  the  decree  founded 
thereon  is  no  bar  to  the  present  action 
against  him,  for  the  verdict  would  then  mean 
no  more  than  that  Medlock,  after  paying  his 
thre^  individual  notes  which  he  had  given 
to  Moore,  Marsh  &  Co.,  with  the  two  notes 
of  Zachry  and  Richmond,  indorsed  by  him, 
and  a  certain  sum  in  cash,  to  cover  the  bal- 
ance, was  entitled  to  have  these  individual 
notes  surrendered  to  him,  and  the  deed  which 
he  had  given  to  secure  them  canceled,  and 
the  property  therein  described  reconveyed  to 
him. 

A  case  decided  by  this  court  which  is  di- 
rectly in  point  is  Hunter  t.  Davis,  19  Ga. 
41S,  where  it  was  held:  "A  Judgment  Is  not 
a  technical  estoppel  as  to  any  matter  If  the 
matter  is  not  such  that  it  had,  of  necessity, 
to  be  determined  by  the  court  and  Jury  be- 
fore the  court  could  give  the  Judgment"  In 
that  case  the  original  trustee  named  in  a 
deed,  which  conveyed  certain  negroes  and 
other  property  In  trust  for  specified  purposes 
and  beneficiaries,  had  been  removed  for 
cause,  and  another  trustee  appointed  in  his 
stead;  and  the  new  trustee  had  brought  an 
action  of  trover  for  the  recovery  of  four  of 
these  negroes,  against  the  person  who  had 


them  in  possession,  who  was  the  husband  of 
one  of  the  beneficiaries.  Upon  the  trial  of 
this  action  the  defendant  introduced  in  evi- 
dence a  transcript  of  the  record  of  a  suit  in 
equity  against  him  and  his  wife  and  the 
original  trustee,  brought  by  the  other  bene- 
ficiaries of  the  trust,  and  relief  upon  the  de- 
cree therein  rendered  as  an  estoppel  upon 
the  plaintiff  in  the  trover  suit.  Upon  the 
trial  of  the  trover  case,  the  Judge,  in  effect, 
charged  the  Jury  that  the  plaintiff,  .being  a 
paity  to  the  decree,  was  estopped  from  de- 
nying the  right  of  the  defendant  to  hold  the 
negroes  during  the  lifetime  of  his  wife. 
This  court  held  such  charge  to  be  erroneous, 
upon  the  ground  that,  in  order  for  the  decree 
in  the  equity  cause  to  be  rendered,  "it  was 
not  a  matter  of  necessity  that  the  court 
should  first  determine  the  question"  which 
was  involved  in  the  trover  suit.  Benning, 
J.,  who  delivered  the  opinion,  said:  **Was 
the  right  asserted  in  the  action  of  trover 
such  that  it  had,  of  necessity,  to  be  deter- 
mined by  the  court  in  the  equity  suit  before 
it  could  render  the  decree  which  it  did  ren- 
der in  that  suit?"  Then,  after  discussing 
this  question,  he  concluded  that  'It  was  at 
least  not  a  matter  of  necessity  that  the 
court,  before  making  the  decree,  •  •  • 
should  have  determined"  this  question,  and 
that  therefore  the  decree  could  be  no  bar  to 
the  action  of  trover. 

Another  case  which  is  equally  In  point  Is 
Bradley  v.  Johnson,  49  Ga.  412.  In  that 
case  the  complainant,  as  the  widow  and  heir 
at  law  of  Bradley,  filed  a  bill  against  the  de- 
fendant, as  the  administrator  of  Bradley, 
for  an  accounting  and  distribution  of  Brad- 
ley's estate,  with  a  prayer  for  injunction. 
On  the  trial  of  the  case,  Johnson,  the  de- 
fendant administrator.  Introduced  in  evi- 
dence an  exemplification  from  the  court  of 
ordinary  of  the  county,  from  which  it  ap- 
peared that  he  had  made  application  to  that 
court  for  letters  of  administration  upon  such 
estate,  to  which  the  complainant  had  entered 
a  caveat,  claiming  that  she,  as  the  widow  of 
Bradley,  was  entitled  to  the  administration; 
that  the  ordinary  had  granted  letters  of  ad- 
niinistration  to  her;  that  an  appeal  had 
been  entered  to  the  superior  court;  and  that 
the  trial  in  that  court  resulted  in  a  Judg- 
ment that  the  appellant,  Johnson,  was  en- 
titled to  administration  upon  Bradley's  es- 
tate, which  Judgment  had  been  certified  to 
the  court  of  ordinary  and  made  the  Judgment 
of  that  court.  The  administrator  relied  up- 
on this  evidence  as  showing  that  the  ques- 
tion whether  the  complainant  was  the  widow 
of  Bradley  had  been  made  in  the  case  in 
the  court  o(  ordinary,  and  there  determined 
against  her;  and,  upon  such  evidence,  un- 
der the  charge  of  the  court,  he  obtained  a 
verdict  and  Judgment  in  his  favor.  This 
court,  in  reversing  the  Judgment,  held  that 
the  Judgment  in  the  court  of  ordinary  ''was 
conclusive  as  to  the  fact  that  letters  of  ad- 
ministration had  been  granted  to  Johnson 
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on  Bradley's  estate,  when  offered  In  evidence 
on  tbe  trial  of  the  eqnity  canse,  bnt  it  was 
not  conclnsiye  on  that  trial  npon  the  point 
as  to  whether  the  complainant  was  the  wid* 
ow  of  Bradley";  that  it  was  not  an  adjudi- 
cation directly  npon  that  point,  and  did  not 
purport  to  decide  that  question.  In  the 
opinion  of  the  court,  Ohief  Justice  Warner, 
after  saying  this  much,  continued  as  fol- 
lows: *'Moreoyer,  it  does  not  affirmatlYely 
appear  from  the  verdict  and  judgment  there- 
on that  the  fact  of  her  being  the  widow  of 
Bradley  was  the  only  question  made  and  de- 
cided by  the  judgment  of  the  court  of  or- 
dinary. The  judgment  itself  is  not  directly 
npon  that  point,  and,  unless  the  judgment 
of  the  court  of  ordinary  was  rendered  di- 
rectly upon  that  point,  as  shown  by  the 
record,  the  complainant  was  not  estopped 
by  that  judgment  from  proving  that  she  was 
the  widow  of  Bradley  on  the  trial  of  the 
eqnity  canse."  Upon  a  subsequent  trial  of 
the  case  in  the  superior  court,  the  trial  judge 
held  that  the  complainant  was  estopped  by 
the  judgment  in  the  court  of  ordinary,  and 
the  jury,  under  his  charge,  found  in  favor 
of  the  administrator;  and,  upon  writ  of  er- 
ror to  this  court,  the  judgment  was  again 
reversed.  This  court  then  held:  ^'A  judg- 
ment in  the  court  of  ordinary,  on  an  issue 
as  to  the  grant  of  administration  on  an  es- 
tate, that  letters  do  issue  to  one  Johnson, 
does  not  estop  a  woman  claiming  to  be  the 
widow  of  the  deceased  from  the  assertion  of 
her  right  to  the  estate  by  a  bill  in  equity, 
though  she  was  a  party  to  the  suit  in  the 
ordinary's  court,  and  tbe  question  there  was 
as  to  her  marriage  to  the  deceased,  and 
though  Johnson  was  contesting  with  her  at 
the  instance  of  the  heirs  at  law  of  tbe  de- 
ceased." Judge  Jackson,  delivering  the  opin- 
ion, said  that  the  facts  in  the  record  did  not 
affect  the  principle  ruled  in  49  Qa.,  and  that 
it  was  'immaterial  for  what  reason  the  or- 
dinary granted  Johnson  the  administration; 
be  was  not  bound  to  pass  upon  the  question  of 
marriage" — and  quoted  tbe  headnote  in  Hun- 
ter V.  Davis,  supra.  To  the  same  effect,  see 
Henderson  v.  Fox,  80  Ga.  479,  6  8.  B.  164. 

A  leading  case  in  this  country,  which  has 
been  often  approvingly  cited  and  followed. 
Is  Russell  V.  Place,  94  U.  8.  606,  608,  24  L. 
Ed.  214,  in  which  it  was  held:  ''It  is  un- 
doubtedly settled  law  that  a  judgment  of  a 
court  of  competent  jurisdiction  upon  a  ques- 
tion directly  involved  In  one  suit  is  con- 
clusive upon  that  question  in  another  suit 
between  the  same  parties.  But  to  this  op- 
eration of  the  judgment  it  must  appear, 
either  upon  tbe  face  of  the  record,  or  be 
shown  by  extrinsic  evidence,  that  the  pre- 
cise question  was  raised  and  determined  in 
the  former  suit  If  there  be  any  uncertainty 
on  this  head  in  the  record — as,  for  example 
if  it  appear  that  several  distinct  matters  may 
have  been  litigated,  upon  one  or  more  of 
which  the  judgment  may  have  passed,  with- 
out indicating  which  of  them  was  thus  lit- 


igated and  upon  which  the  judgment  was 
rendered — ^the  whole  subject-matter  of  tbe 
action  will  be  at  large  and  open  to  a  new 
contention,  unless  this  uncertainty  be  re- 
moved by  extrinsic  evidence  showing  the 
precise  point  involved  and  determined."  This 
case  was  followed  in  De  Sollar  v.  Hanscome, 
158  U.  8.  221,  15  Sup.  Ot  816,  39  L.  Ed.  956, 
the  facts  of  which  case  make  the  decision 
there  rendered  peculiarly  in  point  in  the  case 
with  which  we  are  dealing.  In  that  case 
De  8ollar  filed  a  bill  against  Hanscome  for 
the  specific  performance  of  an  agreement  for 
the  sale  of  certain  real  estate,  made  with 
him  by  an  agent  of  the  defendant.  The  de- 
fendant claimed  that  the  agent  had  e;x- 
ceeded  his  authority,  but  the  plaintiff  con- 
tended that  the  defendant,  after  full  knowl- 
edge of  tbe  agreement  made  by  his  agent, 
had  ratified  it  De  Sollar  also  contended 
that,  by  a  judgment  which  had  been  render- 
ed in  his  favor  in  a  common-law  action  which 
EUinscome  had  instituted  against  him  to  re- 
cover damages  alleged  to  have  been  sustain- 
ed in  consequence  of  his  having  placed  this 
agreement  and  a  certain  letter  written  by 
Hanscome  to  his  agent  upon  record,  Hans- 
come was  estopped  to  deny  that  he  had  rat- 
ified the  act  of  his  agent  in  making  the  con- 
tract in  dispute.  Mr.  Justice  Brewer,  in 
delivering  tbe  opinion,  said:  'The  plaintiff 
insists — and  that  is  tbe  burden  of  his  con- 
tention— ^that  the  judgment  in  the  law  action 
is  conclusive  as  to  the  fact  of  tbe  defend- 
ant's assent  to  the  contract  as  executed  by 
bis  agent  while  the  defendant  claims  that 
it  settles  only  that  this  plaintiff,  acting  under 
the  advice  of  counsel  in  placing  the  papers 
on  record,  was  guilty  of  no  willful  and  ma- 
licious wrong,  and  therefore  not  liable  in 
damages."  Then,  after  showing  from  tbe 
charge  of  the  court  in  the  action  for  dam- 
ages that  the  jury  trying  that  case  "were  at 
liberty  to  find  for  the  defendant  if  they 
thought  that  in  fact  the  plaintiff  had  suf- 
fered no  damages  by  the  filing  for  record  of 
the  letter  and  agreement,"  notwithstanding 
the  judge  had  charged  them  that  "tbe  chief 
question"  was  whether  the  plaintiff  had  rat- 
ified what  had  been  done  in  his  name  by  his 
agent  he  said:  "There  is  in  this  case  no  ex- 
trinsic testimony  tending  to  show  upon  what 
the  verdict  of  the  jury  was  based.  We  have 
simply  the  record  of  the  former  judgment  In- 
cluding therein  the  testimony  and  the  charge 
of  the  court  from  which  to  determine  that 
fact;  and,  in  the  light  of  the  charge,  it  is 
obviously  a  matter  of  doubt  whether  the 
jury  found  that  the  agreement  made  by  the 
agent  was  ratified  by  the  principal,  or  that 
no  damage  had  in  fact  been  sustained  by 
placing  the  papers  upon  record.  We  are  not 
now  concerned  with  the  inquiry  whether  the 
instructions  of  the  court  were  correct  or  not. 
We  look  to  them  simply  to  see  what  ques- 
tions were  submitted  to  the  jury,  and,  it 
they  left  it  open  to  the  jury  to  find  for  the 
defendant  upon  either  of  the  two  proposl** 


116 


60  SOUTHEASTBBN  REPOBTEB. 


(Qa« 


tionB,  and  tbe  verdict  does  not  specify  npon 
which  the  Jury  acted,  there  can  be  no  cer- 
tainty that  they  fonnd  upon  one  rather  than 
the  other.  The  principal  contention  of  the 
plaintiff  therefore  fails.**  The  principle  rul- 
ed was  stated  both  in  the  opinion  and  the 
headnote  as  follows:  **It  is  of  the  essence 
of  estoppel  by  Judgment  that  it  is  certain 
that  the  precise  fact  was  determined  by  the 
former  judgment." 

Another  case  directly  in  point  is  Greene  v. 
Bank,  73  Miss.  542,  19  South.  S50,  where  it 
was  held:  "Where  one  has  been  sued  as  ac- 
ceptor of  a  lost  bill  of  exchange  alleged  to 
have  been  drawn  by  a  certain  firm  to  its  own 
order,  and  Indorsed  by  the  firm  and  one  of 
the  members  thereof,  and  on  his  pleas  of  non 
est  factum  and  payment,  and  the  evidence 
in  support  of  the  same,,  the  defendant  has 
defeated  a  recovery,  he  cannot,  in  a  second 
suit  against  him  as  acceptor  of  a  lost  bill 
in  all  respects  similar  to  the  preceding  bill, 
save  that  it  was  alleged  to  have  been  drawn, 
not  by  the  firm,  but  by  said  member  thereof, 
maintain  a  plea  of  res  adjudicata,  since  it  is 
impossible  to  say  on  which  of  his  pleas  the 
Jury  found  for  him  in  the  prior  suit,  and,  if 
not  on  that  of  payment,  the  only  matter  de- 
termined was  that  he  did  not  accept  the  par- 
ticular bill  then  sued  on,  which  would  not 
preclude  an  action  on  the  bill  that  he  did 
accept." 

Still  another  is  Augir  ▼.  Ryan,  63  Minn. 
873,  65  N.  W.  640,  where  it  was  held:  "In 
order  that  a  former  Judgment  should  bind 
parties  in  a  subsequent  action  by  way  of 
estoppel  as  to  any  question  of  fact,  it  must 
appear  from  the  Judgment  or  by  extrinsic 
evidence  that  such  question  was  within  the 
issues  of  the  former  action,  and  actually  liti- 
gated and  determined  therein.  If  such  Judg- 
ment and  extrinsic  evidence  leave  it  a  matter 
of  conjecture  as  to  what  questions  of  fact 
were  litigated  and  determined  In  the  former 
action,  the  Judgment  is  not  an  estoppel.'*  It 
appeared  in  that  case,  as  it  does  in  this,  that 
several  defenses  had  been  interposed  in  the 
former  action,  but  it  did  not  appear  upon 
what  issue  the  verdict  in  favor  of  the  defend- 
ant was  founded. 

In  Heam  v.  B.  &  M.  Railroad,  67  N.  H. 
320,  29  Atl.  970,  it  was  held:  "A  town  hav- 
ing been  sued  for  damages  caused  by  an  ob- 
struction in  a  highway,  and  the  person  who 
placed  the  obstruction  there  having  been 
notified  of  the  suit  and  having  conducted  the 
defense,  a  general  verdict  for  the  defendant 
is  not  a  bar  to  a  subsequent  suit  against  such 
person  for  the  same  injuries,  since  it  might 
have  been  based  upon  the  lack  of  notice  to 
the  town  of  the  existence  of  the  obstruction; 
and  the  testimony  of  jurors  is  not  competent 
for  the  purpose  of  showing  that  their  verdict 
was  In  fact  based  solely  on  issues  material 
in  the  second  action.**  In  the  opinion,  Ohase, 
J.,  said:  "As  the  record  does  not  show  upon 
which  of  the  issues  the  former  Judgment  was 
founded,  it  was  incumbent  upon  the  defend- 


ant, In  order  to  establish  an  estoppel  by  that 
Judgment,  to  prove  by  extrinsic  evidence  that 
it  was  founded  upon  the  matters  that  are  in 
issue  in  this  action." 

The  principle  is  briefly  and  succinctly  stat- 
ed in  Thompson  v.  Bushnell  Company  (O.  C.) 
80  Fed.  332,  as  follows:  "Unless  it  appears 
from  the  record  or  consistent  extrinsic  evi- 
dence that  the  particular  matter  sought  to 
be  concluded  was  necessarily  tried  and  deter- 
mined, so  that  the  judgment  could  not  have 
been  rendered  without  deciding  it,  there  is 
no  estoppel." 

It  follows  that  the  trial  judge  erred  when, 
at  the  close  of  the  evidence,  he  withdrew  the 
case  ftom  the  jury,  sustained  the  plea  of  res 
adjudicata,  and  dismissed  the  plaintifCs*  ac- 
tion. 

2.  The  plaintiffs  offered  in  evidence  a  pa- 
per which  purported  to  be  an  amendment 
which  had  been  ofl^ered  by  Moore,  Marsh  & 
Ck).  to  their  answer  to  the  equitable  petition 
of  Medlock  against  them,  and  which  had  been 
disallowed  by  the  court  The  court  refused 
to  allow  this  paper  to  be  introduced  in  evi- 
dence, upon  the  ground  that  it  was  no  part 
of  the  record  in  the  case  of  Medlock  v. 
Moore,  Marsh  &  Co.  It  does  not  appear  that 
when  this  paper  was  offered  in  evidence  any 
question  was  raised  as  to  the  necessity  for 
proving  that  it  really  was  what  it  purported 
to  be.  The  title  and  description  of  the  case 
which  appeared  at  its  head  was:  "B.  O. 
Medlock  vs.  Moore,  Marsh  &  Go.  In  Equity, 
in  Gwinnett  Superior  Court,  March  Term, 
1900.**  What  purported  to  be  the  order  of 
the  judge  disallowing  the  amendment  ap- 
peared at  the  end  of  the  document,  in  the 
following  language:  **This  amendment  dis- 
allowed by  the  court,  the  makers  of  the 
notes  (against  whom  Medlock,  as  a  surety, 
would  have  the  right  to  proceed)  not  being 
legally  in  court**  This  was  signed  oflScially 
in  the  name  of  the  Judge  of  the  Western  Cir- 
cuit— the  same  judge  who  was  presiding  in 
the  trial  in  the  present  case.  The  paper  was, 
as  we  have  seen,  excluded  simply  upon  the 
ground  that  it  was  no  part  of  the  record  in 
the  case  to  which  it  purported  to  relate. 
This  proposed  and  rejected  amendment  pray- 
ed that,  in  the  event  it  should  be  determined 
that  Moore,  Marsh  &  Co.  had,  as  alleged  by 
Medlock,  accepted  the  two  notes  of  Zachry 
and  Blchmond,  payable  to  the  order  of  Med- 
lock, and  indorsed  by  him,  in  part  payment 
of  the  three  individual  notes  of  Medlock,  up- 
on which  they  were  suing  him  in  the  city 
court  of  Lawrenceville,  then  they  should 
have  judgment  against  him  for  the  amount 
of  the  Zachry  and  Blchmond  notes.  While 
this  paper  could  not  be  introduced  as  a  part 
of  the  record  in  the  case  of  Medlock  ▼. 
Moore,  Marsh  &  Co.,  yet  It  showed  upon  its 
face  that  in  that  case  Moore,  Marsh  &  Cow 
had  sought  to  have  the  question  as  to  their 
right  to  recover  against  Medlock  as  Indorser 
upon  the  very  two  notes  now  sued  on  deter- 
mined, in  the  event  the  Jury  should  find  that 
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they,  as  alleged  by  him,  had  accepted  these 
notes  as  payment  pro  tanto  of  his  three  In- 
dividual  notes  upon  which  they  were  then 
suing  him,  and  that  they  were  not  allowed 
to  do  so  because  Zachry  and  Richmond  were 
not  parties  to  that  case.  This  was  a  circum- 
stance tending  to  show  that  the  court  did  not 
then  consider  that  the  question  of  Medlock's 
liability  as  Indorser  on  the  Zachry  and  Rich- 
mond notes  was  inyolved  in  that  case,  and 
that  it  was  not  determined  by  the  Judgment 
which  is  relied  upon  in  the  present  case  as 
an  estoppel.  We  are  clearly  of  opinion  that 
the  mere  fact  that  this  paper  was  no  part  of 
the  record  in  the  case  of  Medlock  y.  Moore, 
Marsh  &  Ck).  did  not  render  it  inadmissible 
In  evidence.  Butler  v.  Tlfton  Ry.  Ck).,  121 
Ga.  817,  49  S.  E.  763. 

Judgment  reversed.    All  the  Justices  con- 
ccr,  except  €X)BB,  J.,  disqualified. 


(122  Qa.  256) 

KIRKLAND  v.  PITMAN  et  aL 

(Supreme  Court  of  Georgia.    March  4,  1905.) 

PBIYATB    WAT— OBSTBUCnON— BEPAIB— PBX- 
8CBIFTI0N— ABANDONMENT. 

1.  ESven  though  12  months'  use  will  not  gWe  a 
perfect  prescriptive  title  to  a  private  way,  the 
owner  of  the  land  through  which  the  road  runs 
cannot  obstruct  the  same  without  first  giving 
the  common  users  80  days'  written  notice  of  his 
intention  so  to  do. 

2.  Those  who  use  a  private  way  must  Iceep 
the  same  m  repair,  and  cannot  take  advantage 
of  their  own  default  by  turning  out  to  avoid 
obstructions  which  they  should  have  removed. 

3.  Where  a  private  way  of  the  general  width 
of  15  feet,  but  with  a  few  wider  nlaces,  is  laid 
out  by  the  owner  of  the  land,  ana  the  same  is 
used  for  the  statutory  period,  the  existence  of 
the  wide  places  will  not  defeat  the  rights  of  the 
users  of  the  way. 

4.  The  duty  to  repair  continues,  but,  where 
prescription  to  a  private  wi^  has  ripened,  title 
IS  divested  by  abandonment,  though  not  by 
neglect. 

5.  There  was  no  demurrer  that  the  petition 
failed  to  allege  that  the  land  was  improved,  and 
the  evidence  showed  that  the  way  was  not  only 
laid  out  by  the  owner,  but  that  in  some  portions 
it  ran  through  "fields," 

8.  The  description  of  the  road  would  not 
have  been  sufficient  had  this  been  a  proceeding 
to  lay  out  and  establish,  but  it  was  snflicient  to 
identify  an  existing  way  across  which  an  ob- 
struction had  been  placed. 

7.  In  view  of  the  failure  to  give  the  notice  of 
an  intention  to  obstruct,  and  considering  the 
conflict  in  the  evidence,  the  court  did  not  err  in 
refusing  to  sustain  the  certiorari  to  the  judg- 
ment of  the  ordinary  requiring  the  obstructions 
to  be  removed. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Camden  Comi- 
ty; T.  A.  Parker,  Judge. 

Proceedings  by  J.  G.  Pitman  and  others 
against  J.  J.  Klrkland  to  compel  the  removal 
of  ohstructions  from  a  private  way.  Judg- 
ment for  plaintiffs.  From  an  order  overrul- 
ing a  certiorari,  defendant  brings  error.  Af- 
firmed. 

Pitman  and  other  residents  of  Camden 
county  Instituted  a  proceeding  before  the 
ordinary  to  remove  obstructions  from  a  pri- 


vate road  about  one  mile  long  extending 
from  Honey  Creek  Bluff  to  Spring  Bludd 
Public  Road.  The  petition  alleges  that  this 
private  way  was  given  to  the  public  by  Dr. 
Alexander  Atldnson  about  1889,  and  that  it 
has  recently  been  obstructed  by  J.  J.  Klrk- 
land erecting  a  fence  across  the  private  way; 
that  the  private  way  has  been  In  use  con- 
tinuously and  uninterruptedly  for  seven 
years  or  more,  and  no  legal  steps  have  been 
taken  to  prevent  the  enjoyment  of  the  same; 
that  the  way  leads  to  the  only  bluff  or  place 
of  landing  convenlentiy  close  to  the  resi- 
dences of .  petitioners;  that  petitioners  and 
about  200  other  residents  of  the  county  are 
injured  by  the  obstruction.  The  defendant 
demurred  on  the  grounds  that  the  petition 
set  out  no  cause  of  action;  that  there  was 
a  misjoinder  of  parties;  that  the  way  was 
not  sufficiently  described;  that  the  petition 
failed  to  sufficiently  show  the  injury;  and 
that  the  references  to  the  public  landing 
were  immaterial  and  Irrelevant,  and  should 
have  been  stricken*  There  was  no  written 
order  to  the  effect,  but  it  is  recited  In  the 
petition  for  certiorari  that  the  demurrer  was 
orally  overruled.  The  defendant  answered, 
and  denied  all  the  allegations  in  the  petition. 
After  hearing  evidence,  the  ordinary  found 
that  the  private  way  had  been  In  continuous 
and  uninterrupted  use  of  petitioners  for  more 
than  seven  years,  and  directed  that  the  ob- 
struction should  be  removed  within  forty- 
eight  hours,  and  that  in  default  of  the  re- 
moval a  warrant  should  issue  for  the  re- 
moval as  prescribed  by  law.  The  defendant 
thereupon  presented  his  petition  for  cer- 
tiorari, setting  out  the  evidence.  From  the 
answer  to  the  writ  it  appears  that  the  evi- 
dence before  the  ordinary  was  conflicting. 
That  for  the  petitioners  established  the  ex- 
istence of  the  road;  that  It  had  been  in  un- 
interrupted use  since  1885,  and  for  some 
time  prior  thereto;  that  the  width  of  the 
road  is  about  16  feet;  that  It  would  not 
average  16  feet  wide;  that  it  Is  Just  a  com- 
mon road,  and  the  bushes  and  palmetto  have 
never  been  cut  down  for  more  than  16  feet, 
to  the  knowledge  of  one  of  the  witnesses, 
who  frequentiy  used  the  same;  that  It  led 
to  a  bluff  or  landing  which  was  most  cqn- 
venient  to  the  petitioners;  that  there  were 
other  landings  at  a  distance  therefrom,  and 
that,  in  order  for  petitioners  to  reach  Bruns- 
wick by  going  to  these,  would  Involve  travel 
of  at  least  20  miles  additional.  A  part  of 
the  private  road  was  in  good  condition,  a 
part  of  it  bad,  and  a  part  of  it  needed  work- 
ing. The  then  owner  stated  in  1896  to  a 
witness  who  was  talking  of  buying  the  land 
that  he  had  given  the  road  In  dispute  and 
landing  to  the  public  The  public  has  kept 
It  cleaned  out  1b  using  It  Another  witness 
for  the  plaintiffs  testified  that  he  helped  cut 
out  the  road  and  helped  keep  It  In  repair; 
that  the  road  In  dispute  has  been  In  use  for 
10  years;  that  he  bad  helped  work  the  road 
several  times;   and  that  It  was  in  a  pretty 
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had  condition,  but  what  made  it  so  waa 
because  defendant  had  hauled  heavy  tim- 
bers over  it  The  damage  done  by  the  tim- 
ber carts  was  never  repaired.  Another  wit- 
ness testified  that  he  knew  the  road  had  been 
worked,  for  he  superintended  it.  The  testi- 
mony of  the  defendant  tended  to  show  that 
the  road  was  an  old  private  road  kept  up 
by  the  owner  of  the  place.  He  did  not  know 
when  it  was  first  used.  He  has  lived  at  his 
present  place  since  1892.  He  bought  land 
through  which  the  road  runs  in  1901.  In 
some  places  it  was  as  much  as  30  or  40  feet 
wide.  It  has  not  been  in  constant  use  as 
long  as  seven  years.  There  was  nothing 
like  constant  use  of  it  until  after  the  tidal 
wave  in  1898.  He  would  say  it  has  been 
used  off  and  on  for  seven  years,  but  it  has 
not  been  in  constant  and  uninterrupted  use 
for  seven  years.  The  defendant  never  gave 
written  notice  to  any  one  that  he  was  going 
to  close  the  road  up,  but  posted  written  no- 
tice at  the  landing  and  on  trees  on  the  road 
about  60  days  before  he  closed  It  up.  These 
notices  were  torn  down.  The  former  owner 
of  the  land  testified  that  he  told  the  people 
that  as  long  as  he  had  any  right  to  the  prop- 
erty they  might  use  the  road.  In  selling  to 
Kirkland  he  made  no  reservation  or  mention 
of  the  road.  It  appeared  that  the  defendant 
owned  another  landing,  and,  when  he  ob- 
structed this  private  road,  agreed  to  allow 
the  public  to  use  such  other  landing;  that  it 
was  as  convenient  as  the  one  reached  by  the 
private  road  in  controversy;  that  by  one 
landing  the  route  was  longer  by  land  and 
shorter  by  water,  and  by  the  other  the  route 
was  shorter  by  land  and  longer  by  water; 
and  that  the  hauling  which  damaged  the 
road  was  not  by  the  defendant,  but  by  the 
purchaser  of  the  timber. 

The  error  assigned  in  the  certiorari  was 
in  overruling  the  demurrer  and  in  ordering 
that  the  obstruction  be  removed,  because  the 
evidence  falls  to  show  that  the  way  had  been 
in  constant  and  tminterrupted  use  for  seven 
years,  because  the  evidence  fails  to  show 
that  the  private  way  had  been  kept  In  re- 
pair by  the  parties  using  the  same,  because 
it  appeared  affirmatively  that  it  had  been 
closed  seven  days  before  the  proceedings 
were  Instituted,  because  it  affirmatively  ap- 
pears that  the  parties  had  never  been  sub- 
stantially Injured,  and  because  the  evidence 
shows  that  the  way  was  a  mere  permissive 
use  or  license.  The  judge  of  the  superior 
court  overruled  the  certiorari,  and  the  de- 
fendant excepted. 

R.  D.  Meader,  for  plaintiff  in  error.  Max 
Isaac  and  Krauss  &  Shepard,  for  defendants 
in  error. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  1.  Possession  must  be  adverse  in  or- 
der to  form  the  basis  for  prescription.  A 
notable  exception  exists,  however,  in  the 
case  of  private  ways.  The  use  may  orig- 
inate in  permission,  and  yet  may  ripen  by 


prescription.  Everedge  v.  Alexander,  75  Ga. 
859  (4);  Pol.  Code  1895,  §  678.  When  a  way 
once  begins  to  be  traveled  by  the  people 
of  a  neighborhood,  they  adjust  themselves 
thereto.  Land  is  bought,  farms  are  opened, 
and  houses  are  built  on  the  faith  that  such 
property  can  be  reached  over  the  existing 
road.  The  longer  the  owner  remains  inac- 
tive, the  greater  will  be  the  inconvenience. 
The  Code  therefore  requires  him  to  act 
promptly.  It  recognizes  that  those  who 
travel  over  the  route  may  acquire  an  in- 
choate light  before  they  secure  a  perfect 
title.  So  that  even  incomplete  and  partial 
prescription  will  prevent  the  owner  from  ob- 
structing a  private  way  which  has  been  used 
for  12  months,  unless  he  first  gives  80  days' 
notice  in  writing  of  his  intention  to  the  com- 
mon users.  There  was  no  evidence  of  such 
notice  having  been  given  in  this  case.  For 
that  reason  the  court  did  not  err  in  overrul- 
ing the  certiorari  which  complained  of  the 
Judgment  requiring  the  obstruction  to  be 
removed.  Powell  v.  Amoss,  85  Qa.  273,  11 
S.  E.  598;   Pol.  Oode  1895,  S  673. 

2,  8.  Section  662  of  the  Political  Oode  of 
1895  defines  the  width  of  a  private  way, 
which  could  be  laid  out  by  the  ordinary  and 
title  acquired  by  condemnation.  The  act  of 
1872  (Pol.  Code  1895,  §  678)  related  to  ways 
title  to  which  was  acquired  by  seven  years' 
use.  As  an  original  question,  much  might 
be  said  in  favor  of  the  proposition  that 
prescription  gave  title  to  whatever  was  used 
for  seven  years.  But,  while  the  act  of  1872 
la  silent  as  to  the  width  of  the  way,  or  as 
to  any  conditions  upon  which  it  is  to  be  ac- 
quired, except  that  of  seven  years'  use,  yet 
it  has  been  held  that  it  is  not  to  exceed  15  feet 
in  width;  and  it  has  also  been  held  that,  in 
order  to  acquire  full  prescriptive  title  to  a 
private  way,  those  using  It  niust  keep  It  In 
repair.  They  cannot  take  advantage  of  their 
own  default,  and  acquire  a  right  to  a  greater 
width,  by  turning  out  to  avoid  an  obstacle 
which  they  themselves  should  have  removed. 
But  where  those  parts  of  the  road  which  ex- 
ceed the  15  feet  existed  when  the  owner  of 
the  land  laid  out  the  way,  the  case  is  not 
within  the  principle  of  those  decisions  which 
were  intended  to  prevent  encroachment  upon 
the  adjoining  land.  The  permissive  use  does 
not  prevent  the  acquisition  of  the  prescrip- 
tive title,  and  the  fact  that  the  few  wide 
places  were  used  with  the  consent  of  the 
landowner  does  not  destroy  its  character  as 
a  private  way.  Whether,  therefore,  the  or- 
dinary has  concurrent  Jurisdiction  of  the  re- 
moval of  obstructions  from  '*roads,"  as  de- 
clared in  av.  Code  1895,  §  4239  (Holmes  v. 
Jones,  80  Ga.  659,  7  S.  E.  168;  Duggan  v. 
Cox,  78  Ga.  160,  1  S.  B.  428),  or  whether  it 
is  limited  to  •*private  ways"  (Brown  v.  Mar- 
shall, 63  Ga.  657,  659),  the  road  here  was  of 
such  a  character  as  to  authorize  the  removal 
of  the  obstructions  in  the  manner  defined  in 
Pol.  Code  1895,  §  679.  There  is  nothing  to 
show  that  these  few  wide  places  were  the 
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result  of  encroachments  by  those  who  passed 
over  the  route.  It  does  not  appear  when 
they  were  made,  and  it  does  appear  that 
the  owner  contended  that  the  existing  pri- 
vate way  might  be  used  by  the  neighbcwhood. 
There  was  also  evidence  that  the  bushes  and 
palmetto  have  never  been  cut  down  for  more 
than  15  feet. 

4.  Whether  the  road  was  kept  in  repair 
was  a  matter  about  which  the  evidence  was 
In  conflict.  The  testimony  of  some  of  the 
witnesses  for  petitioners  was  to  the  effect 
that  they  had  worked  it,  and  that  the  de- 
fect in  the  way  was  due  to  heavy  hauling 
of  timber  by  the  defendant.  On  the  other 
hand,  the  testimony  in  his  behalf  went  to 
show  that  the  timber  was  not  hauled  by 
him,  but  by  a  member  of  the  public,  who  had 
purchased  the  lumber,  and  was  hauling  it 
over  this  private  tOBfi.  The  record  is  silent 
as  to  the  date  of  these  defects,  and  the 
statute  is  silent  as  to  what  would  be  the 
effect  of  a  failure  to  keep  the  way  in  repair 
after  a  prescriptive  title  had  been  acquired 
by  seven  years*  use.  The  duty  to  repair  no 
doubt  continues,  but  on  principle  Mt  would 
seem  that,  when  the  title  vested,  it  could 
not  be  devested  by  neglect,  but  only  by 
abandonment  Civ.  Code  1896,  fifi  3068,  8591. 
There  is  evidence  that  the  road  had  been 
worked  by  those  who  used  it.  There  Is  a 
conflict  as  to  the  length  of  time  it  had  been 
In  use,  but  evidence  to  warrant  a  finding 
that  It  had  been  used  much  longer  than 
seven  years.  While  the  date  when  it  be- 
came out  of  repair  is  not  given,  from  the 
general  drift  of  his  testimony  it  would  seem 
to  have  been  caused  by  recent  hauling. 

5.  On  the  authority  of  Civ.  Code  1895,  | 
3065,  and  Watklns  v.  Ck)untry  Club,  120  Gki. 
45^  47  S.  E.  538,  the  plaintiff  in  error  insists 
that  the  petition  should  have  averred  and 
the  evidence  should  have  established  that 
the  land  through  which  the  road  ran  was 
improved.  In  that  case  there  was  a  special 
demurrer.  In  this  case  the  demurrer  did 
not  raise  the  question.  Indeed,  the  petition 
on  its  face  showed  that  the  way  had  been 
given  by  the  landowner,  and  from  the  evi- 
dence it  further  appeared  that  at  least  a 
part  of  the  road  ran  through  fields,  the  ef- 
fect of  which  would  be  to  show  that  even 
the  adjoining  woodland  could  not  be  treated 
as  wild  land.  Compare  Southern  Bank  v. 
Wilcox,  119  6a.  519,  46  S.  E.  668. 

6.  The  description  of  the  road  in  the  pe- 
tition would  not  have  been  sufficient  if  this 
had  been  a  proceeding  to  lay  out  or  to  es- 
tablish a  new  way,  but  It  was  sufficient  to 
identify  one  exlstinig  and  obstructed.  There 
was  no  error  in  overruling  the  demurrer. 

7.  In  view  of  the  failure  to  give  the  writ- 
ten notice,  and  the  other  facts  as  they  ap- 
pear in  the  record,  and  considering  the  con- 
flict in  the  testimony,  we  cannot  say  that 
the  court  erred  in  refusing  to  sustain  the 
certiorari,  and  the  Judgment  is  affirmed.  All 
the  Justices  concur. 


(122  Ga.  423) 

STEPHENS  T.  HOOKS. 
(Supreme  Court  of  Georgia.    March  8,  1905.) 

DIBTBBSS   WABRANT— AFFIDAVIT— EVIDENCE. 

1.  A  distress-warrant  proceeding,  based  upon 
an  affidavit  by  A.,  **as  agent  of  B./'  that  C.  ifc 
indebted  *'to  him"  in  a  stated  sum  for  rent,  up- 
on which  a  warrant  is  issued  in  favor  of  A.,  "as 
agent  of  B.,"  is  a  proceeding  by  A.,  and  not  by 
B. ;  the  words  "as  agent  of  B.**  being  merely 
descriptive  of  the  person. 

[Ed.  Note. — For  cases  in  point  see  vol.  2, 
Gent  Dig.  Affidavits,  \  8;  vol.  82,  Gent  Dig. 
Landlord  and  Tenant,  S  1108.] 

2.  Applying  the  rule  just  stated,  the  evidence 
demanded  a  verdict  in  favgr  of  IJie  defendant, 
and  there  was  no  error  in  overruling  the  motion 
for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sandersville;  P. 
R.  Taliaferro,  Judge. 

Action  by  J.  K.  Stephens,  agent  for  K  L. 
Stephens,  against  Jeff  Hooks.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

An  affidavit  to  obtain  a  distress  warrant 
recited  that  "J.  K.  Stephens,  agent  for  E.  L. 
Stephens,  who  on  oath  says  that  Jeff  Hooks 
*  *  *  is  JusUy  indebted  to  him"  in  a  stat- 
ed sum  for  the  rent  of  a  described  farm. 
The  affidavit  was  signed,  "J.  K.  Stephens.'* 
Upon  this  affidavit  a  distress  warrant  issued, 
which  recited  that  "J.  K.  Stephens,  agent  foi 
B.  L.  Stephens,"  having  made  oath  "that 
Jeff  Hooks  *  *  *  is  Justly  indebted  to 
him"  in  the  sum  named  in  the  affidavit,  for 
the  rent  of  the  farm  therein  described,  and 
commanded  the  officer  to  whom  the  warrant 
was  directed  to  seize  a  sufficiency  of  the 
property  of  Hooks  to  make  the  sum  named 
and  all  costs,  and  to  have  these  sums  at  a 
stated  term  of  the  city  court  of  Sandersville, 
"to  render  to  the  said  J.  K.  Stephens,  agent 
for  E.  L.  Stephens."  *  Hooks  Interposed  a 
counter  affidavit,  which  contained,  among 
other  averments,  an  allegation  that  the  war- 
rant was  proceeding  against  him  Illegally 
"as  a  tenant  of  the  said  J.  K.  Stephens,  when 
in  fact  the  relation  of  landlord  and  tenant 
does  not  exist  between  J.  K.  Stephens  and 
this  deponent"  At  the  trial  there  was  evi- 
dence authorlEing  a  finding  that  the  relation 
of  landlord  and  tenant  did  exist  between  E. 
li.  Stephens  and  the  defendant,  but  the  evi- 
dence demanded  a  finding  that  no  such  rela- 
tion existed  between  J.  K.  Stephens  and  the 
defendant  The  Jury  returned  a  verdict  in 
favor  of  the  defendant,  and  the  plaintiff  ex- 
cepts to  the  overruling  of  his  motion  for  a 
new  trial. 

B.  L.  Stephens,  for  plaintiff  in  error.  Raw- 
lings  &  Howard,  for  defendant  in  error. 

COBB,  J.  The  distress  warrant  was  pro- 
ceeding in  the  name  of  J.  K.  Stephens;  the 
words  "as  agent,"  etc.,  being  merely  de- 
scriptive of  the  person.  Maxwell  v.  Collier, 
115  Ga.  304,  41  S.  B.  020.  In  the  case  Just 
cited  the  affidavit  was  regular  In  all  respects; 
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it  averring  that  the  affiant  was  the  agent  of 
the  landlord,  and  that  the  defendant  was  in- 
debted to  the  landlord.  The  warrant  issued 
In  the  name  of  the  affiant  as  agent  for  the 
landlord,  and  it  was  held  that  in  a  claim 
case  the  levy  should  have  been  dismissed  for 
this  reason,  as  the  warrant  did  not  follow 
the  affidavit  In  the  present  case  the  affi- 
davit is  ambiguous  as  to  the  person  to  whom 
the  rent  is  owing.  The  word  **him"  may  re- 
fer either  to  the  affiant  or  to  E.  U  Stephens. 
The  warrant  described  the  person  in  whosd 
favor  it  was  issued  as  "J.  K.  Stephens,  agent 
for  B.  L.  Stephens."  Hence,  under  the  rul- 
ing above  referred  to,  the  warrant  was  pro- 
ceeding in  the  name  of  J.  K.  Stephens,  and 
not  in  the  name  of  B.  L.  Stephens;  and  this 
fs  true  without  reference  to  whether  the  affi- 
davit be  construed  as  averring  indebtedness 
to  J.  K.  Stephens  or  to  B.  L.  Stephens. 
Treating  the  proceeding  (as  it  must  be  treat- 
ed) as  one  in  the  name  and  behalf  of  J.  K. 
Stephens  individually,  there  was  no  evidence 
whatever  to  authorizse  a  finding  in  his  favor 
that  any  rent  was  due  him.  The  verdict  tcr 
the  defendant  was  demanded  by  the  evi- 
dence, and  there  was  no  error  in  overruling 
the  motion  for  a  new  trial. 

Judgment  affirmed.    AH  the  Justices  con- 
cur. 


022  6a.  372) 

LOUISVILLE  &  N.  R.  CO.  et  al.  v.  HAIR- 

STON. 

(Supreme  Court  of  (Georgia.    March  7, 1905.) 

INJUSY  TO  KlCPLOYlb  —  PLKADina   NEOLIGBNOB 

OV   MASTSB. 

While  several  of  the  acts  of  negligence  set 
out  in  the  petition  failed  to  state  a  cause  of  ac- 
tion, the  allegation  that  in  making  a  coupling 
the  engine  backed  at  from  10  to  15  miles  an 
hour,  and,  just  before  hitting  the  cab,  suddenly 
and  abruptly  stopped,  thereby  causing  the  plain- 
tiff to  lose  ills  balance  and  in  the  fall  to  re- 
ceive the  injury,  set  forth  a  cause  of  action 
good  against  the  general  demurrer. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  J.  B.  Hairston  against  the  Louis- 
ville ft  Nashville,  Atlantic  Coast  Line,  and 
Georgia  Railroad  Companies.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

The  petition  of  John  B.  Hairston  against 
the  Louisville  ft  Nashville,  Atlantic  <3oast 
Line,  and  Georgia  Railroad  Companies  al- 
leges that  petitioner  was  a  switchman  and 
brakeman;  that  in  the  performance  of  his 
duty  he  was  on  the  footboard  of  the  engine 
for  the  purpose  of  coupling  the  engine  to  a 
car  by  means  of  what  is  termed  a  "draw- 
head";  that  to  operate  said  drawhead  he 
raised  a  lever  which  pulls  out  a  pin  and  per- 
mits the  drawhead  to  automatically  lock  and 
fasten;  that  it  also  became  necessary  to 
move  the  drawhead  so  that  it  would  meet 
and  catch  on  the  cab;  that  while  holding  up 


the  lever  with  one  hand,  balancing  himself 
on  the  footboard  by  holding  to  the  engine 
with  the  other,  and  endeavoring  to  push  the 
drawhead,  the  engineer  gave  a  sudden,  un- 
usual, and  abrupt  jerk,  running  up  to  and 
against  the  other  part  of  the  drawhead  at- 
tached to  the  cab,  throwing  petitioner  out  of 
balance,  and  causing  his  foot  to  slip  and  be 
thrown  into  the  inner  part  of  the  drawhead 
attached  to  the  engine,  and  Into  the  part  with 
that  which  locked  with  the  other  part  at- 
tached to  the  cab,  thereby  seriously  dam- 
aging his  foot  and  leg.  It  was  alleged  that 
the  defendants  were  negligent  in  maintain- 
ing a  defective  coupler,  which  was  loose  and 
out  of  repair  and  would  not  automatically 
couple,  and  In  maintaining  the  drawhead  so 
that  It  could  not  be  operated  by  the  lever, 
but  required  pressure  by  foot  or  other  means; 
that  at  the  time  th^  engine  was  running 
across  Moore  street  in  Atlanta  at  the  rate  of 
15  miles  an  hour.  In  violation  of  the  ordi- 
nance of  the  city;  that  the  engine  was  run- 
ning at  that  rate  when  it  came  within  two 
or  three  feet  of  the  cab  or  car;  that  the  en- 
gineer, to  prevent  running  into  the  cab  and 
causing  a  collision,  gave  a  sudden,  unusual, 
and  abrupt  stop  as  he  ran  the  engine  up  to 
and  against  the  cab,  throwing  your  petition- 
er out  of  balance  and  his  foot  Into  the  draw- 
head;  that  the  plaintiff  was  in  the  exercise 
of  all  proper  care,  and  was  without  fault; 
that  he  did  not  know  the  defects  of  the  draw- 
head,  and  could  not  have  known  thereof  by 
the  use  of  ordinary  care,  but  the  defendants 
did  know  of  the  defects,  or  could  have 
known  by  the  use  of  ordinary  care;  that  he 
did  not  have  an  equal  opportunity  of  know- 
ing of  the  defects;  that  he  was  not  Injured 
by  any  risk  incident  to  the  kind  of  work  he 
was  doing.  By  amendment  he  alleged  that 
he  was  standing  at  the  only  place  where  he 
could  perform  the  duties  assigned  to  him; 
that  he  was  performing  duties  in  the  manner 
that  required  the  least  danger  to  his  person; 
that  he  was  without  fault,  and  exercised  all 
possible  care,  and  could  not  perform  the  du- 
ties assigned  In  any  other  manner  without 
the  greatest  danger  to  his  person  and  limb. 
The  defendants  demurred  on  the  ground  that 
the  petition  set  out  no  cause  of  action,  and 
showed  the  plaintiff  himself  was  guilty  of 
gross  negligence.  The  court  overruled  the 
demurrer,  and  the  defendants  excepted. 

Jos.  B.  ft  Bryan  Cumming  and  Sanders 
McDaniel,  for  plaintiffs  in  error.  Sidney  C. 
Tapp,  for  defendant  in  error. 

IiAMAR,  J.  (after  stating  the  facts).  The 
defendants*  objections  are  good  to  some  of 
the  acts  of  negligence  charged.  The  speed 
ordinance  was  passed  for  the  protection  of 
those  of  the  pnblle  who  were  crossing  the 
street  Its  violation  was  not  of  itself  an  act 
of  negligence  which  gave  the  employ^  riding 
on  the  engine  a  cause  of  action.  It  is  true 
also  that  the  petition  shows  that  the  plain- 
tiff tried  to  remedy  the  defect  in  the  draw- 
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head,  and  therefore  must  have  known  of  ItB 
condition  before  the  collision.  That  the 
drawhead  was  out  of  repair  may  have  been 
the  occasion  of  the  plaintiff  being  in  a  par> 
ticular  position.  Bnt,  so  far  as  shown  by  the 
pleadings,  no  damage  resulted  therefrom,  nor 
would  any  Injury  have  been  received  had  the 
engine  approached  the  cab  at  a  proper  rate 
of  speed.  As  we  construe  the  petition,  the 
violation  of  the  speed  ordinance  and  the  de- 
fect in  the  coupler  do  not  give  the  plaintiff 
a  cause  of  action.  Still  the  general  demur- 
rer was  properly  overruled. 

It  is  alleged  that  while  the  plaintiff  was 
on  the  footboard  the  engine  ran  at  a  high 
rate  of  speed,  at  from  10  to  15  miles  an 
hour,  and  suddenly  and  abruptly '  stopped 
within  a  few  feet  of  the  cab,  thereby  caus- 
ing the  plaintiff  to  lose  his  balance,  and  in 
the  fall  to  throw  his  foot  between  the  coup- 
lers, thus  inflicting  the  injury  of  which  he 
complained.  This  set  out  a  cause  of  action 
good  against  a  general  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(122  Oa.  SC8) 

WALKBB  V.  GEORGIA  RY.  &  ELECTRIC 

CO. 

(Saprexne  Court  of  Georgia.    March  7,  1905.) 

CABRIBBS— INJUBT   TO   PASSENGBB. 

If  the  plaintiff  proved  his  case  as  laid,  he 
disproved  it  on  cross-examination,  and  showed 
that,  without  any  emergency  or  necessity  jus- 
titying  the  same,  he  voluntarily  stepped  from  a 
rapidly  moving  car  at  night ;  and  there  was  no 
error  in  granting  a  nonsuit. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9. 
Cent  Dig.  Carriers,  fifi  1891-ldd3,  1402.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta:  A.  EL 
Calhoun,  Judge. 

Action  by  Marshall  Walker  against  the 
Georgia  Railway  &  Electric  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er^ 
ror.    Affirmed. 

Marshall  Walker  sued  the  Georgia  Rail* 
way  &  Electric  Company  for  personal  inju- 
ries. The  negligence  alleged  was  that  the 
company  had  under  the  car  an  air*  brake 
which  made  a  sound  and  produced  a  vibra- 
tion when  the  car  was  at  rest  similar  to  that 
made  when  the  car  was  in  motion;  that  the 
conductor  called  the  station;  that  the  plain- 
tiff believed  from  the  announcement  that  it 
was  safe  to  alight,  and  that  the  car  had 
stopped,  and  supposed  that  the  noise  and 
vibration  were  caused  by  the  air  brake;  that 
he  proceeded  to  step  from  the  car,  which 
was  in  fact  in  motion,  and  received  certain 
physical  injuries.  After  testifying  in  chief 
to  the  facts  stated  in  the  petition,  the  plain- 
tiff testified  that  he  saw  the  gates  at  Ft. 
HcPherson.  "Didn't  know  how  fast  the  car 
was  running  when  he  stepped  off,  but  It  was 
running  pretty  fast  It  hadn't  slowed  up 
very  much.  It  was  running  very  nearly  as 
fast  as  it  had  been  all  the  way  along  there. 


It  was  running  the  way  it  had  been  going, 
down  to  the  fort  It  slowed  up  a  little,  but 
not  much.  Not  much,  from  the  way  I  fell. 
I  saw  the  lights  over  there  inside  the  bar* 
racks."  The  court  granted  a  nonsuit,  and  the 
plaintiff  excepted. 

J.  F.  Colightly,  for  plaintiff  in  error.  Ros- 
ser  &  Brandon,  W.  T.  Colquitt;  and  B.  J.  Con* 
yers,  for  defendant  in  error. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  The  announcement  of  a  station  is 
not  an  invitation  to  step  from  a  rapidly  mov- 
ing car.  By  the  exercise  of  ordinary  care 
the  plaintiff  could  have  avoided  the  conse- 
quences of  what  he  claims  to  have  been  neg- 
ligence on  the  part  of  the  defendant  With 
full  knowledge  that  the  car  was  running  at 
practically  the  same  speed  at  which  it  had 
approached  the  station,  and  had  barely  be- 
gun to  slow  np,  the  plaintiff  stepped  there- 
from without  being  forced  to  do  so  by  the 
act  of  the  conductor  or  other  emergency. 
Even  if  he  proved  his  case  as  laid,  he  dis- 
proved it  on  cros»examination«  and  there 
was  no  error  in  granting  a  nonsuit 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(122  Oa.  886) 
MOCK  V.  SAVANNAH  &  S.  RY.  CO. 

(Supreme  Court  of  Cteorgia.    March  7,  1905.) 

APPEAI^-BEVIKW--QBA1TT    OF    NEW    TBIAL. 

If  the  verdict  was  not  demanded  by  the 
law  and  the  evidence,  the  Supreme  Court  will 
not  disturb  the  first  grant  of  a  new  trial,  though 
it  was  put  upon  a  single  ground;  nor  will  it 
determine  whether  the  trial  court  was  right  in 
granting  the  motion  on  the  special  ground. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bulloch  Conn- 
ty;  B.  D.  Bvans,  Judge. 

Action  by  Ernest  Mock,  by  her  next  friend, 
against  the  Savannah  &  Statesboro  Railway 
(Company.  Verdict  for  plaintiff.  From  an 
order  granting  a  new  trial,  she  brings  error. 
Affirmed. 

A.  M.  Deal  and  R.  Lee  Moore,  for  plaintiff 
in  error.  Groover  &  Johnston,  for  defendant 
in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  EVANS,  J.,  dis- 
quallfled. 

(122  Oo.  870) 

SEABOARD  LUMBER  CO.   v.  CORNELIA 
PLANING  MILL  CO. 

(Supreme  Court  of  Georgia.    March  7, 1905.) 

8ALB— BBEAOH   OF   CONTBACT—INFBRIOB   QUAL- 
ITY—UAMAOKS. 

There  was  no  substantial  variance  between 
the  allegata  and  the  probata:  the  car  of  lum- 
ber was  sufficiently  identified;  there  was  no 
error  of  law ;  the  evidence  sustained  the  verdict : 
and  the  judgment  refusing  a  new  trial  is  af< 
firmed. 

(Syllabus  by  the  Court) 
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Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  GorneUa  Planing  Mill  Com- 
pany against  the  Seaboard  Lumber  Compa- 
ny. Judgment  for  plaiutifT,  and  defendant 
brings  error.     Affirmed. 

The  Cornelia  Planing  Mill  Company 
brought  an  action  against  the  Seaboard  Lum- 
ber Company,  alleging  that  the  plaintiff  had 
purchased  from  the  defendant  a  car  load  of 
No.  1  common  lumber,  to  be  delivered  alP 
Cornelia,  6a.  Collection  was  by  draft,  with 
bill  of  lading  attached,  and  payment  was 
made  before  the  lumber  was  inspected.  Up- 
on delivery  it  was  found  to  be  of  inferior 
quality.  The  plaintiff  sued  for  the  difference 
in  value  between  that  ordered  and  that  re- 
ceived. The  Jury  found  for  the  plaintiff,  and 
the  defendant  made  a  motion  for  a  new  trial 
on  the  general  grounds,  and  because  the  pe- 
tition alleged  that  the  plaintiff  notified  the 
defendant  to  take  back  the  lumber  in  ques- 
tion, stating  that,  if  they  failed  so  to  do,  the 
plaintiff  would  sell  the  same  at  defendant's 
risk.  The  motion  for  a  new  trial  assigns  as 
error  that  the  proof  fails  to  establish  this 
allegation.  There  was  also  objection  to  the 
admission  of  the  testimony  of  one  witness 
Identifying  the  car. 

C.  L.  Pettigrew  and  Jos.  W.  &  John  D. 
Humphries,  for  plaintiff  in  error.  O.  E.  & 
M.  C.  Horton,  for  defendant  in  error. 

LAMAR,  J.  (after  stating  the  facts). 
Where  goods  of  one  quality  are  ordered,  and 
those  of  an  inferior  quality  are  shipped,  the 
rights  of  the  parties  and  the  measure  of 
damages  become  fixed  at  the  moment  of  the 
breach.  The  plaintiff  here  became  entitled 
to  the  difference  in  value  between  the  No.  1 
ordered  and  the  inferior  lumber  shipped.  A 
resale  was  one  of  the  methods  of  arriving  at 
the  amount  of  the  damage.  But,  while  the 
plaintiff  was  not  obliged  to  resell,  it  was 
bound  to  establish  the  amount  of  its  dam- 
ages, measured  by  the  rules  of  law  applicable 
to  such  cases.  American  Co.  v.  Brackett, 
119  6a.  489,  46  S.  E.  657.  Cf.  Civ.  Code 
1895,  8  8551.  This  it  did.  The  car  of  lum- 
ber was  sufiidently  Identified.  There  was  no 
variance  between  the  proof  and  the  material 
allegations  of  the  petition.  We  find  no  er- 
ror in  the  refusal  to  grant  a  new  trial. 

Judgment  afiirmed.  All  the  Justices  con- 
curring. 

(122  Ga.  2S1) 

McMASTEB  ▼.  MAYOR,  ETC.,  OF  CITY  OF 

WAYNESBORO. 

(Supreme  Court  of  Oeorgia.    March  4,  1905.) 

MUNICIPAL   COBPOBATION&— LIGHTING    OON- 

TRAOT— GBBATION  OF  DEBT— INJ17N0- 

TION— FBAUD. 

1.  If  a  city  should  make  a  10-year  lighting 
contract  without  a  popular  vote  authorizing  the 
same,  there  would  be  no  creation  of  a  debt. 
Such  an  agreement  would  only  be  operative  so 
long  as  neither  party  renounced  or  repudiated  it 


2.  If  the  10-year  contract  alleged  to  be  illegal 
had  already  been  made,  or  if,  as  stated  in  the 
answer,  the  city  waa  not  threatening  or  prepar- 
ing to  make  a  10-year  contract,  there  was  noth- 
ing to  enjoin. 

3.  The  fact  that  a  gas  or  an  oil  lighting  equip* 
ment  already  owned  may  be  rendered  useless 
and  valueless  is  not  sufficient  to  authorize  a 
court  to  enjoin  the  city  from  making  a  contract 
to  have  the  streets  lighted  by  electricity. 

4.  The  power  to  provide  lights  is  derived  from 
the  charter,  and  not  from  popular  vote.  If, 
therefore,  two-thirds  of  the  number  registered 
did  not  cast  their  ballot  in  favor  of  the  creation 
of  a  debt,  that  would  not  deprive  the  city  of 
its  original  power  to  contract 

5.  The  business  affairs  of  a  municipality  are 
committed  to  the  corporate  authorities,  and  the 
courts  will  not  interfere  except  in  a  dear  case 
of  mismanagement  or  fraud. 

6.  The  city  had  the  right  to  provide  lights, 
and  nothing  was  shown  to  support  the  prayer  of 
the  petition  that  a  writ  of  injunction  issue  re- 
straining defendants  from  "making  any  contract  • 
whatsoever  for  electric  lights  with  any  person 
whomsoever." 

7.  Irrespective,  therefore,  of  whether  the  city 
in  its  corporate  capacity  was  a  party,  and  ir- 
respective of  the  result  of  the  election,  the  chan- 
cellor did  not  err  in  refusing  the  injunction. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Burke  County; 
H.  C.  Hammond,  Judge. 

Action  by  H.  B.  McMaster  against  the 
mayor  and  council  of  Waynesboro.  Judg- 
ment for  defendants,  and  plaintliT  brings  er- 
ror.   Affirmed. 

The  act  approved  December  15,  1893  (Acts 
1893,  p.  348),  provided  that  the  mayor  and 
six  aldermen  should  constitute  a  body  corpo- 
rate under  the  name  of  the  mayor  and  coun- 
cil  of  Waynesboro,  and  by  that  name  should 
be  capable  of  suing  and  being  sued.  Charles  ^ 
W.  Skinner,  who  was  a  member  of  said  coun- 
cil, and  other  taxpayers  of  Waynesboro,  ap- 
plied for  an  injunction,  alleging  that  under 
the  act  of  July  29,  1904  (Acts  1904,  p.  691), 
an  election  had  been  had  to  determine  wheth- 
er the  city  should  make  a  10-year  contract 
for  electric  lights;  that  the  provisions  of 
the  act  had  not  been  compiled  with;  that 
the  notice  was  defective;  that  the  election 
had  been  improperly  conducted;  that  two- 
thirds  of  the  number  registered  had  not  vot- 
ed in  favor  of  electric  lights;  that  the  city 
council  had  unlawfully  undertaken  to  pnrge 
the  registration  list  by  striking  therefrom 
the  names  of  13  persons,  who,  it  was  alleged, 
had  ceased  to  be  residents;  and  therefore  re- 
solved that  the  election  resulted  in  favor  of 
lights,  and  were  threatening  to  make  a  10- 
year  contract  for  lights,  without  having  made 
provision  for  the  payment  therefor.  It  was 
also  alleged  that  the  city  proposed  to  grant 
an  exclusive  privilege  for  lighting  purposes, 
and  that  the  lamps  and  equipment  for  light* 
lug  purposes  already  owned  would  be  render- 
ed useless  and  valueless  if  jthe  electric  light 
contract  was  made.  They  prayed  that  the 
election  and  ordinance  be  declared  void;  that 
the  mayor  and  council  be  enjoined  from  per- 
mitting any  one  to  erect  poles  and  electric 
wires  for  any  purpose  in  the  street;  **that  a 
writ  of  injunction  may  issue  restraining  th€i 
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said  mayor  and  city  council  of  Waynesboro, 
their  agents,  employes,  and  attorneys,  from 
making  any  contract  whatsoever  for  electric 
lights  with  any  firm,  person,  or  corporation 
whomsoever;  that  process  may  issue  direct- 
ed to  and  requiring  Frank  M.  Gates,  mayor, 
and  P.  L.  Corker,  W.  H.  Davis,  George  O. 
Warner,  Gray  Qulnney,  and  O.  W.  Skinner, 
composing  the  city  council  of  Waynesboro, 
to  be  and  appear  at  the  next  term  of  Burke 
superior  court  to  answer  your  petitioner's 
complaint'*  A  restraining  order  was  issued 
on  October  29th.  The  petition  was  filed  Oc- 
tober dlst  The  process  attached  to  the  orig- 
inal petition  was  directed  to  the  defendants 
In  the  above-stated  case,  to  wit,  the  mayor 
and  city  council  of  Waynesboro.  Frank  M. 
Gates,  mayor,  and  five  others,  composing  the 
city  council,  were  required  to  answer,  etc. 
Service  was  perfected  upon  these  individu- 
als. The  demurrer  and  answer  are  in  the 
name  of  the  ''defendants,"  not  otherwise  in- 
dicating that  the  city  is  a  party.  The  defend- 
ants contended  that  under  section  4  of  the 
act  of  1904,  p.  692,  the  mayor  and  council 
had  the  right  to  define  the  basis  by  which  to 
determine  whether  two-thirds  of  the  quali- 
fied voters  in  the  city  had  voted  for  electric 
lights,  and  that  its  action  in  the  premises 
was  in  conformity  to  the  power  thus  grant- 
ed. They  also  answered,  denying  that  the 
city  was  threatening  to  make  the  lighting 
contract  complained  of,  but  alleging  that  he- 
tore  the  filing  of  the  petition,  and  in  pursu- 
ance of  an  ordinance  passed  on  October  29, 
1904,  the  city  had  made,  executed,  and  deliv- 
ered a  contract  for  the  lighting  of  the  city; 
and,  after  denying  that  no  provision  has  been 
made  for  the  payment  of  said  debt  for  lights, 
it  alleged  that  the  income  of  the  city  is  sufil- 
clent  to  pay  the  same,  and  that  funds  are 
now  in  hand  which  can  lawfully  be  used  for 
the  current  expenses,  amply  sufllclent  to 
meet  payments  due  under  the  contract  The 
petition  and  answer  were  sworn  to,  and  used 
as  evidence.  On  the  hearing  there  was  some 
evidence  that  the  contract  signed  before  the 
notice  of  the  injtmctlon  had  not  been  signed 
by  the  opposite  party.  The  name  of  C.  W. 
Skinner  was  stricken  as  a  party  plaintiff,  he 
being  a  member  of  the  council.  After  the 
introduction  of  evidence,  the  court  refused 
the  injunction.  Service  of  the  bill  of  excep- 
tions was  acknowledged  by  attorneys  for  the 
mayor  and  council  of  Waynesboro. 

Lawson  &  Scales,  for  plaintiff  in  error. 
Brlnson  &  Davis,  for  defendants  In  error. 

LAMAR,  J.  This  was  not  a  proceeding 
to  enjoin  payment  or  performance  under  a 
contract  already  signed.  Neither  was  it  an 
effort  to  restrain  the  making  of  an  illegal 
contract  only.  The  prayer  was  that  the  city 
should  be  restrained  from  "making  any  con- 
tract whatsoever  for  electric  lights  with  any 
person  whomsoever."  This  prayer  was  bas- 
ed not  only  on  the  allegation  that  a  10-year 


contract  had  not  been  authorized  by  a  popu- 
lar vote,  but  that  the  existing  lighting  equip- 
ment would  be  rendered  valueless,  and  an 
Increase  of  taxation  result,  if  the  city  adopt- 
ed the  electric  system.  The  business  affairs 
of  a  municipality  are  committed  to  the  cor- 
porate authorities,  and  it  would  require  a 
strong  case  to  authorize  the  courts  to  inter- 
fere with  their  management  Here  nothing 
was  shown  to  warrant  an  order  restraining 
the  city  from  making  a  contract  for  lighting 
with  electricity,  even  if  the  result  thereof 
would  be  to  render  valueless  the  small  oil 
equipment  and  appliances  already  owned. 
Compare  Civ.  Code  1895,  %  1859.  The  power 
of  a  municipality  to  provide  for  the  city  Is 
derived  from  its  charter,  and  not  from  pop- 
ular vote;  so  that,  if  two-thirds  of  the  num- 
ber registered  did  not  vote  in  favor  of  mak- 
ing a  10-year  contract  that  would  not  de- 
prive the  city  of  Its  inherent  power  to  make 
a  contract  which  did  not  involve'  the  creation 
of  a  debt  But  if,  without  the  popular  vote 
authorizing  the  same,  it  entered  into  a  10- 
year  contract,  the  agreement  would  only  be 
operative  so  long  as  neither  party  renounced 
or  repudiated  it  City  Council  of  Dawson 
V.  Dawson  Waterworks  Co.,  106  Ga.  696,  32 
S.  B.  907. 

The  record  raises  the  question  as  to  wheth- 
er, under  Arnett  v.  Board  of  Commission- 
ers, 75  Ga.  782,  Glaze  ▼.  Bogle,  106  Ga.  295  (2), 
31  S.  E.  169,  the  city,  in  its  corporate  ca- 
pacity, was  a  party  defendant  where  process 
was  prayed  only  against  the  individuals  who 
were  for  the  time  being  mayor  and  alder- 
men. It  also  presents  an  Issue  as  to  the  va- 
lidity of  the  election,  and  as  to  whether  the 
council  had  a  right  to  purge  the  registration 
list  We  are  urged  to  determine  this  point. 
But  an  Interlocutory  order  is  not  Intended  to 
perform  the  office  of  a  final  decree.  Where 
an  injunction  haB  been  refused,  this  coiurt 
will  affirm  the  Judgment  of  the  chancellor 
If  the  refusal  was  proper  for  any  reason. 
An  injunction  Is  intended  to  preserve  the 
status,  not  to  undo  what  has  been  done. 
Neither  is  it  Intended  to  restrain  what  Is  not 
threatened  to  be  done.  If,  therefore,  as  al- 
leged in  the  defendants'  answer,  the  city  had 
already  made  a  contract  or  if,  as  alleged  in 
the  answer,  it  was  not  threatening  or  pre- 
paring to  make  a  10-year  contract,  there  was 
nothing  to  enjoin. 

The  chancellor's  refusal  to  grant  an  injunc* 
tion  must  be  affirmed.  All  the  Justices  con* 
cor. 


(U2  Ga.  422) 
GEORGIA  R.  ft  BANKING  CO.  ▼.  JORDON. 

(Supreme  Court  of  Georgia.    March  S,  1905.) 

NBW  TBIAIi— GBOUNOS  OF  MOTION— B VI DBNCB— 

▲PFB  AL— BB  VIB  W . 

1.  Grounds  of  a  motion  for  a  new  trial  which 
complain  that  the  verdict  is  contrary  to  spec- 
ified portions  of  the  charge  of  the  court  are,  in 
effect,  complaints  that  the  verdict  is  contrary  to 
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law,  and  as  such  are  covered  by  the  general 
grounds. 

2.  The  evidence  as  a  whole  is  not  entirely  con- 
vincing as  to  the  plaintiff's  right  to  recover,  but 
there  is  some  evidence  to  support  the  finding  of 
the  jury.  The  trial  judge,  oy  overruling  the 
motion  for  a  new  trial,  ezpressed  his  approval 
of  the  verdict,  and  this  court,  following  its  well- 
established  rule,  will  not  interfere. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Ck>art,  Dekalb  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  by  Gordon  Jordon  against  the  Geor- 
gia Railroad  &  Banking  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Afiarmed. 

Jos.  B.  &  Bryan  Oummlng  and  Milton  A« 
Candler,  for  plaintiff  in  error.  Arnold  &  Ar- 
nold and  L.  B.  Norton,  for  defendant  In  er- 
ror. 

CANDLBR,  J.  Judgment  affirmed.  .  All 
the  Justices  concur. 


(122  Gfu  4S8) 

LINDER  V.  ROWLAND, 
(Supreme  Court  of  Georgia.    March  8,  1005.) 

KBS    JT7 DIOAT A— LIMITATIONS— NBW    TBIAL. 

1.  The  right  of  action  in  this  case  did  not  ac- 
crue until  the  injury  was  suffered;  and  plain- 
tiff below  was  not  barred  by  the  statute  of  lim- 
itations, his  suit  being  brought  within  the  prop- 
er time. 

2.  A  judgment  on  an  action  in  assumpsit  be- 
tween certain  jmrties  is  not  a  bar  to  an  action 
of  tort  brought  by  the  same  plaintiff  dgainst  the 
same  defendant,  although  some  of  the  facts  used 
in  the  latter  action  were  relied  on  in  the  former. 

8.  There  was  no  error  in  any  of  the  charges  of 
the  court  complained  of  in  the  motion  for  new 
trial,  nor  in  the  admission  of  evidence.  The 
evidence  warranted  the  verdict,  and  the  court 
below  did  not  abuse  its  discretion  in  refusing  a 
new  trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Johnson  Coun- 
ty; A.  F.  Daley,  Judge. 

Action  by  J.  W.  Rowland  against  J.  B. 
Linder.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

J.  L.  Kent,  for  plaintiff  in  error.  Martin 
&  Martin  and  A.  8.  Bussey,  for  defendant  In 
error. 

SIMMONS,  G.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(122  Ga.  290) 

GEORGIA  RY.  &  ELECTRIC  00.  ▼. 
KNIGHT. 

(Supreipe  Court  of  Georgia.    March  4,  1006.) 

JUSTICE    or   THX    PSAOB— ACnON    FOB    hbqli- 

QKNCS— PLEADING — EVIDENCE— >rUBIS- 

DIOnON— NONSUIT. 

1.  The  defendant  company  had  the  ri^ht  to 
be  put  on  notice  of  the  specific  acts  of  negligence 
by  reason  of  which  It  was  charged  that  the 
plaintiff  had  been  damaged.  But  a  suit  in  a 
justice's  court,  which  in  general  terms  alleged 
negligence,  was  good  against  an  oral  demurrer 
made  after  trial  before  the  Justice  and  at  the 


trial  upon  an  appeal  to  a  jury  in  the  justice's 
court 


[Ed.  .Note.*-For  cases  in  point,  see  toL  31« 
Cent  Dig.  JusUces  of  the  Peace,  t  342.] 

2.  The  answer  of  the  magistrate  does  not 
show  what  objection  was  made  to  the  evidence 
the  admission  of  which  is  assigned  as  error. 
Even  if  this  were>not  so,  the  evidence  was  as  to 
a  matter  about  which  there  was  no  dispute, 
and  its  admission  was  therefore  harmless  to  the 
defendant  company. 

3.  The  plaintiff  only  claimed  damages  to  the 
amount  of  $100 ;  and  while  there  was  evidence 
which  would  have  authorized  a  finding  that  the 
damage  was  greater,  there  was  also  evidence 
warranting  a  finding  for  a  smaller  amount! 
Held,  that  it  was  not  error  to  refuse  to  dismiss 
the  suit  on  the  ground  that  the  damage  proved 
was  greater  than  the  jurisdiction  of  the  jus- 
tice's court 

4.  The  justice  of  the  peace  having,  on  the  trial 
before  him,  rendered  a  judgment  for  the  plain- 
tiff, it  wss  not  in  his  power,  on  the  trial  before 
the  jury,  to  grant  a  nonsuit.  Gunn  v.  Wood,  24 
S.  E.  407,  99  Ga.  70,  and  citations. 

[Ed.  Note. — For  cases  in  point,  see  voL  31» 
Cent  Dig.  Justices  of  the  Peace,  {(  350,  364.] 

6.  The  evidence  offered  on  the  trial  failed  to 
show  that  the  plaintiff  had  any  interest  in  the 
property  alleged  to  have  been  damaged.  The 
verdict  in  her  favor  was  therefore  without  evi- 
dence to  support  it,  and  contrary  to  law. 

[Ed.  Note. — ^For  cases  in  point,  see  Tol.  46, 
Cent  Dig.  Trespass,  S8  18-3L] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  Mary  Knight  against  the  Geor- 
gia Bailway  &  Electric  Company.  Judgment 
for  plaintiff  was  affirmed  on  certiorari,  and 
defendant  brings  error.    Reversed. 

Rosser  &  Brandon,  W.  T.  Colquitt,  and  B. 
J.  Conyers,  for  plaintifC  in  error.  Geo.  Gor- 
don, J.  A.  Branch,  and  Bishop  &  Ripley,  for 
defendant  In  error. 

CANDLER,  J.  Judgment  revezsed.  All 
the  Justices  concur. 


(122  Ga.  874) 

ATLANTA    SUBURBAN    LAND   CORP.    T. 

AUSTIN. 

(Supreme  Court  of  C^rgia.    March  7, 1905.) 

APPEAL  ~  BILL  OF  exceptiohs  —  plbadiho  — 

BTBIKIVQ  AITSWEB—TBIAL— BIQHT  TO  OPEN 
AND  CLOSE  ~<- ACTION  AGAINST  WIFE  —  EVI- 
DENCE —  INSTRUCTIONS  —  BOND  OF  IfABBTKP 
WOMAN— VALIDITY. 

1.  That  the  bill  of  exceptions  fails  to  specify 
all  the  material  parts  of  the  record  Is  not  cause 
for  dismissing  the  writ  of  error. 

2.  Relatively  to  the  right  to  file  exceptions 
pendente  lite,  a  suit  is  pending  during  the  in- 
terval from  the  rendition  of  the  Judgment  to  the 
filing  of  a  motion  for  a  new  trial. 

3.  Refusal  to  strike  the  defendant's  answer 
was  not  erroneous. 

4.  As  the  defendant's  answer  admitted  that 
the  plaintiff  had  a  prima  facie  right  to  recover, 
the  burden  of  proof  and  the  right  to  open  and 
conclude  the  argument  were  with  the  defendant. 

5.  The  evidence  objected  to  by  the  plaintiff, 
being,  as  alleged  in  the  objection,  Irrelevant^ 
should  have  been  excluded. 

6.  The  excerpt  from  the  charge  of  the  conrt  to 
which  exception  was  taken  was  not  erroneous  for 
the  reason  assigned. 
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7.  Where  a  wife  desirine  to  obtain  a  loan  on 
land,  the  le^al  title  to  which  was  in  her  hus- 
band, obligated  herself  to  pay  the  amoant  due 
on  a  judgment  against  him,  to  which  hia  ai>- 
parent  interest  in  the  land  was  subject,  and 
thereby  secured  a  release  of  such  apparent  in- 
cumbrance, such  obligation,  even  though  he  had 
no  real  interest  in  the  land,  was  not  invalid  on 
the  ground  that  it  was  an  undertaking  by  her 
to  pay  the  debt  of  her  husband,  nor  was  It  with- 
out consideration. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  De  Kalb  Coun- 
ty;  L.  8.  Roan,  Judge. 

Action  by  the  Atlanta  Suburban  Land 
Corporation  against  Sallle  B.  Austin.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

On  March  8, 1888,  W.  F.  Stewart  and  Mary 
B.  J.  Stewart  executed  a  deed  conveying  to 
H.  C  Austin  and  Sallie  E.  Austin  76  acres, 
more  or  less,  of  the  south  portion  of  lot 
184  in  the  Eighteenth  District  of  De  Kalb 
county,  tms  state,  and  more  particularly  de- 
scribed in  the  deed.  The  Atlanta  Suburban 
Land  Corporation  obtained  a  Judgment 
against  EL  C  Austin  on  February  28,  1889, 
for  $184.90,  principal,  interest,  and  costs. 
Sallie  E.  Austin  on  December  23,  1889,  exe- 
cuted to  the  Atlanta  Suburban  Land  Corpora- 
tion ber  obligation  for  the  payment  of  1369.- 
80,  in  which  appears  th3  following  stipula- 
tion: *^bc  condition  of  the  foregoing  obli- 
gation If  as  follows:  Whereas,  there  in  a 
judgment  of  record  upon  the  execution  dock- 
et of  the  superior  court  of  De  Kalb  county  in 
favor  of  Atlanta  Suburban  Land  Corporh- 
tion  and  against  H.  C.  Austin,  for  the  sum 
of  $184.80,  including  principal,  interest  and 
costs  at  the  date  of  judgment,  said  date  be- 
ing February  28,  1889,  and  said  execution 
being  recorded  on  General  Execution  Docket 
No.  3,  page  38,  In  the  clerk*s  office  of  the 
superior  court  of  said  county  of  De  Kalb, 
which  is  a  lien  on  the  undivided  half  interest 
of  H.  (X  Austin  in  the  following  land,  to 
wit,  75  acres,  more  or  less,  in  land  lot  184, 
in  the  18tb  district  of  De  Kalb  county,  Geor- 
gia, and  commencing  at  the  southwest  cor- 
ner of  said  lot,  and  running  thence  east  115 
rods,  thence  north  119  rods,  thence  west  111 
rods,  thence  south  113  rods  to  the  beginning 
point;  and  whereas,  said  H.  C.  Austin  is 
about  to  transfer  by  deed  his  one-half  in- 
terest in  said  land  to  Mrs.  Sallie  E.  Austin, 
who  has  negotiated  with  parties  to  make  her 
a  loan  upon  said  land;  and  whereas,  said 
parties  will  not  make  said  loan  with  said 
judgment  and  execution  unsatisfied:  Now,  in 
consideration  of  said  Atlanta  Land  Corxxyra- 
tlon  releasing  said  above  described  land 
from  the  Hen  of  said  judgment  and  execu- 
tion, the  said  Mrs.  Sallie  E.  Austin  obligates 
herself  to  pay  the  costs  in  said  case  at  once, 
and  to  pay  all  accrued  interest  within  two 
months  from  this  date,  and  to  pay  said  judg- 
ment and  fl.  fa.  in  full  within  two  years  from 
this  date.  The  said  Mrs.  Austin  further  ob- 
ligates herself  to  pay  said  judgment  and  fl. 
fa.  sooner,  if  she  can  sell  certain  other  land 


which  she  is  endeavoring  to  sell;  that  is, 
she  will  pay  said  debt  whenever  she  makes 
said  sale,  although  the  two  years  above  men- 
tioned may  not  have  expired.  Should  the 
said  Mrs.  Sallie  E.  Austin  comply  with  all 
the  obligations  of  this  bond,  then  the  same 
is  to  be  void."  On  December  14,  1899,  H.  C. 
Austin  executed  a  deed  to  Sallie  E.  Austin 
for  an  undivided  half  interest  in  the  75 
acres  of  land  conveyed  to  liim  and  her  by  the 
Stewarts.  Sallie  E.  Austin  on  December  30, 
1899,  executed  a  deed  to  the  75  acres  of  land 
to  Frank  L.  Achey  to  secure  a  loan.  The 
judgment  of  the  Atlanta  Suburban  Land  Cor- 
poration not  having  been  paid,  it  brought  suit 
against  Mrs.  Austin  upon  the  obligation  above 
set  forth.  In  her  answer  to  this  suit  she 
admitted  the  execution  of  the  obligation,  and 
that  she  had  paid  no  part  of  the  amounts  due 
on  the  execution.  She  then  set  up  her  de- 
fense as  follows:  "That  said  H.  C.  Austin 
never  at  any  time  previous  to  or  since  the 
execution  of  the  bond  set  out  in  [plaintiff's  pe- 
tition] owned  any  interest  in  or  tiad  any 
title,  legal  or  equitable,  to  said  land.  On 
the  contrary,  at  the  time  said  bond  was  exe- 
cuted, and  before  and  since,  the  legal  title 
and  beneficial  interest  in  said  land  were 
and  have  been  in  this  defendant  «  *  * 
For  further  answer  in  this  behalf,  this  de- 
fendant says  and  avers  that  the  said  H.  C. 
Austin  mentioned  in  plaintilTs  petition  is  the 
husband  of  this  defendant,  and  was  her  hus- 
band at  the  time  she  executed  the  bond,  copy 
of  which  is  set  out  in  Exhibit  A  to  said  peti- 
tion. She  avers  that  the  plaintiff  parted  with 
nothing,  and  she  received  no  benefit,  by  rea- 
son of  the  execution  of  said  bond.  Defend- 
ant further  alleges  that  the  said  execution  of 
said  bond  was  an  assumption  by  her  of  the 
debts  of  her  said  husband,  and  a  promise  and 
undertaking  on  her  part  to  pay  said  debts; 
that  snch  an  assumption,  promise,  and  under- 
taking are  not  binding  upon  her."  Upon 
the  trial,  plaintiff  moved  "to  strike  defend- 
ant's answer  upon  the  ground  that  it  set 
forth  no  defense  to  plaintiff's  suit.  This 
motion  was  overruled*  and  plaintiff  excited 
pendente  lita  There  was  a  verdict  for  the 
defendant,  and  the  case  was  brought  here 
upon  the  plaintiff's  bill  of  exceptions  as- 
signing error  upon  the  overruling  of  its  mo- 
tion for  a  new  trial,  and  upon  its  exceptions 
pendente  lite. 

Green,  Tilson  ft  McKinney,  for  plaintiff  in 
error.  J.  D.  Kilpatrlck,  for  defendant  in  er- 
ror.   - 

FISH,  P.  J.  (after  stating  the  facts  as 
above).  1.  Upon  the  call  of  the  case  here, 
the  defendant  in  error  moved  to  dismiss  the 
writ  of  error  on  the  ground  "that  the  bill 
of  exceptions  wholly  fails  to  specify,  as  ma- 
terial to  a  clear  understanding  of  the  errors 
complained  of,  the  following  material  parts 
of  the  record  in  said  case,  to  wit,"  the  entries 
of  filing  of  the  original  and  amended  mo- 
tions for  a  new  trial,  the  order  setting  the 
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hearing  of  the  motion  for  a  new  trial  In  va- 
cation, the  verification  of  the  grounds  of  the 
original  and  amended  motions  for  a  new  tri- 
al, the  approval  of  the  brief  of  evidence,  the 
entry  of  filing  of  such  brief,  and  the  entry 
of  filing  of  the  exceptions  pendente  lite. 
The  bill  of  exceptions  does  specify  plain tilTs 
petition,  the  answer  thereto,  the  verdict  of 
the  Jury,  the  Judgment  thereon,  the  original 
and  amended  motions  for  a  new  trial,  the 
brief  of  evidence,  the  Judgment  overruling 
the  motion  for  a  new  trial,  the  exceptions 
pendente  lite,  and  the  date  of  the  filing  of  the 
same.  This  ground  of  the  motion  to  dismiss 
the  writ  of  error  Is  clearly  without  merit 
Under  the  provisions  of  the  act  of  1892,  codi- 
fied In  sections  5536,  pars.  4  and  5,  of  the 
Civil  Code  of  1885,  it  is  the  duty  of  this  court 
to  have  the  clerk  of  the  lower  court  transmit 
a  copy  of  any  part  of  the  record  which  appears 
to  be  necessary  to  a  determination  of  the  case, 
whether  the  same  be  specified  or  not  in  the  bill 
of  exceptions.  Therefore,  if  this  court  should 
conclude  that  the  parts  of  the  record  which 
the  motion  to  dismiss  alleges  to  be  material 
to  a  clear  understanding  of  the  errors  com- 
plained of  are  really  so  material.  It  would 
be  bound,  under  this  act,  if  such  parts  of  the 
record  were  not  duly  before  it,  to  have  the 
clerk  of  the  trial  court  transmit  copies  of  the 
same  to  this  court  As  a  matter  of  fact, 
.the  parts  of  the  record  referred  to  in  the 
motion  to  dismiss  have  been  transmitted  by 
the  clerk  of  the  court  below,  properly  certi- 
fied. 

Counsel  for  the  defendant  In  error  relies, 
in  support  of  the  motion  to  dismiss,  upon 
Hardee  v.  Lovett,  85  Ga.  620,  11  S.  B.  1021, 
Alexander  v.  Williamson,  86  Ga.  13,  12  S.  B. 
182,  and  Pyne  v.  State,  113  Ga.  725,  89  S. 
B.  294.  The  first  two  cases  cited  were  de- 
cided prior  to  the  act  of  1882  and  the  act 
of  1883.  The  latter  act  provides:  '*It  shall 
be  unlawful  for  the  Supreme  Court  of  Geor- 
gia to  dismiss  any  case  for  any  want  of 
technical  conformity  to  the  statutes  or  rules 
regulating  the  practice  in  carrying  cases  to 
that  court  where  there  Is  enough  in  the  bill 
of  exceptions  or  transcript  of  the  record  pre- 
sented, or  both  together,  to  enable  the  court 
to  ascertain  substantially  the  real  questions 
in  the  case  which  the  parties  seek  to  have 
decided  therein."  Civ.  Code  1895,  S  5568.  In 
Gregory  v.  Daniel,  83  Ga.  785,  20  S.  B.  656, 
it  was  held  that  in  view  of  the  provisions 
of  the  act  of  1883,  the  writ  of  error  would 
not  be  dismissed  on  the  ground  that  *'no  parts 
of  the  record  were  specified  in  the  bill  of  ex- 
ceptions as  being  material  to  be  brought  up 
to  the  Supreme  Court,"  though  the  practice 
of  not  specifying  such  parts  of  the  record  was 
deprecated.  This  decision  was  approvingly 
cited  in  Hawkins  v.  Mayor,  etc.,  of  Americus, 
102  Ga.  790,  30  S.  B.  519.  The  case  of  Pyne 
V.  State,  supra,  in  so  for  as  it  may  be  in 
conflict  with  the  provisions  of  the  acts  of 
1892  and  1893,  and  with  the  ruling  in  Greg- 
ory T.  Daniel,  is  not  authority.    The  present 


case  does  not  fall  within  the  rule  announced 
in  McMullen  v.  Butler,  117  Ga.  845,  848,  45 
S.  E.  258,  that  where  there  is  nothing  in  the 
bill  of  exceptions  or  the  argument  of  coun- 
sel to  indicate  that  there  are  material  parts 
of  the  record  in  the  trial  court  copies  of 
which  have  not  been  duly  transmitted  to  this 
court,  necessary  to  a  clear  understanding  of 
the  errors  complained  of,  this  court  is  not 
required  to  send  a  fishing  order  to  the  clerk 
of  the  court  below  for  supposititious  parts  of 
tbe  record  which  have  not  been  specified  and 
sent  up  to  the  Supreme  Court  Here  the  very 
motion  to  dismiss,  Itself,  Informs  this  court 
of  the  existence  of  the  parts  of  the  record 
alleged  to  be  material,  and  not  specified  in 
the  bill  of  exceptions,  and  which  have  been 
transmitted  by  the  clerk  of  the  trial  court 

2.  Another  ground  of  the  motion  to  dismiss 
the  writ  of  error  was  that  the  verdict  and 
Judgment  were  rendered  September  8,  1903, 
the  original  motion  for  a  new  trial  was  filed 
October  19,  1903,  the  exceptions  pendente 
lite  were  filed  October  5,  1903,  "twenty-seven 
days  after  final  verdict  and  Judgment  had 
been  rendered  in  said  cause,  and  fourteen 
days  before  a  motion  for  new  trial  was  filed, 
and  while  no  cause  was  pending  in  the  court 
below  upon  which  to  base  exceptions  pen- 
dente lite  on  account  of  Interlocutory  orders 
and  rulings  by  the  court  made  therein." 
ThlB  ground  of  the  motion  Is  likewise  with- 
out merit  We  know  of  no  rule  requiring  a 
writ  of  error  to  be  dismissed  for  failure  to 
file  exceptions  pendente  lite  at  a  proper  time. 
Moreover,  this  ground  of  the  motion  would 
not  be  good  if  directed  merely  against  the 
exceptions  pendente  lite»  instead  of  being 
urged  solely  as  a  ground  for  the  dismissal  of 
the  whole  case.  It  appears  from  the  record 
that  the  ruling  complained  of  in  the  excep- 
tions pendente  lite  was  made  at  the  trial,  on 
September  8,  1903,  and  that  the  exceptions 
pendente  lite  were  certified  on  September  10, 
1903,  and  they  were  therefore,  of  course,  pre- 
sented and  certified  within  the  time  prescrib- 
ed by  law.  Van  Epps,  Code  Supp.  8  6206. 
Even  if  the  exceptions  pendente  lite  were 
filed  after  the  verdict  was  rendered,  and 
Judgment  entered  up  thereon,  and  prior  to 
the  filing  of  the  motion  for  a  new  trial,  they 
should  be  considered  as  filed  during  the  pen- 
dency of  the  suit  as  the  verdict  and  Judg- 
ment were  not  relatively  to  the  right  to  file 
exceptions  pendente  lite,  a  final  disposition  of 
the  cause  until  the  time  prescribed  by  law 
for  setting  them  aside  by  motion  for  new 
trial  or  writ  of  error  had  expired.  Harris 
V.  Gano,  117  Ga.  934,  44  S.  B.  11,  and  cases 
cited. 

3.  The  court  did  not  err  in  refusing  to 
strike  the  answer  of  the  defendant  upon  the 
general  ground  "that  it  set  forth  no  defense 
to  plaintifT's  suit.'*  The  motion  was  to  strike 
the  entire  answer.  The  answer  expressly 
denied  the  paragraph  of  the  petition  alleging 
the  various  amounts  for  which  the  defend- 
ant was  liable.    It  further  averred  that  H. 
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C.  Austin  never  had  any  interest  in  the  75 
acres  of  land;  that  the  obligation  sued  on 
was  wholly  without  consideration,  and  was 
an  undertaking  on  the  part  of  the  defendant 
to  assume  and  pay  a  debt  of  her  husband. 
These  general  averments  might  have  been 
amended  so  as  to  properly  set  up  a  valid 
defense.  The  plaintiff  could  not  admit  the 
truth  of  all  of  these  general  allegations  and 
recover  of  the  defendant,  and  we  are  there- 
fore of  opinion  that  the  motion  to  strike  the 
whole  answer,  which  motion  was  in  the  na- 
ture of  a  general  demurrer,  was  properly 
overruled. 

4.  Upon  the  trial  the  court,  over  the  ob- 
jection of  the  plaintiff,  allowed  the  defendant 
to  open  and  conclude  the  argument.  This 
was  proper,  as  the  defendant  in  her  answer 
admitted  a  prima  facie  case  in  favor  of  the 
plaintiff,  and  assumed  the  burden  of  estab- 
lishing her  pleas. 

5.  Over  the  objection  of  the  plaintiff,  the 
court  allowed  the  defendant  to  prove  that, 
subsequently  to  the  date  of  the  obligation 
sued  on,  the  execution  of  the  plaintiff  against 
H.  C.  Austin  was  levied  upon  certain  land, 
other  than  the  75  acres  mentioned  in  the 
bond  sued  on,  as  the  property  of  the  defend- 
ant in  execution.  The  objection  to  this  evi- 
dence was  that  it  was  immaterial  and  irrele- 
vant. We  are  clear  that  the  objection  was 
well  taken  and  should  have  been  sustained, 
as  in  no  view  of  the  case  could  the  levy  shed 
any  light  upon  the  questions  at  issue. 

a.  The  court  instructed  the  Jury  that  the 
case  turned  solely  upon  the  question  whether 
or  not  Henry  0.  Austin,  at  the  time  Mrs. 
Austin  executed  the  bond  to  the  plaintiff, 
had  any  interest  in  the  75  acres  of  land  de- 
scribed In  that  obligation;  that,  if  he  had 
any  interest  therein,  then  the  verdict  should 
be  for  the  plaintiff;  otherwise  it  should  be 
for  the  defendant.  The  error  assigned  upon 
this  instruction,  in  the  motion  for  a  new  trial, 
lg.  ttm  m  m  The  case  does  not  turn  upon 
that  question,  but  should  be  governed  by  the 
terms  of  the  bond  attached  to  the  suit  The 
charge  of  the  court  renders  the  bond  nuga- 
tory, whereas  the  court  should  have  constru- 
ed this  bond  for  the  Jury,  and  have  instruct- 
ed them  that  the  defendant  was  bound  by 
the  recitals  in  said  bond,  and  was  e8t(H>ped 
from  denying  them.'*  We  only  deem  it  nec- 
essary to  say  that  the  charge  was  not  er- 
roneous for  the  reason  assigned. 

7.  On  the  trial,  Mrs.  Austin,  in  reference 
to  the  purchase  of  the  land,  testified  as  fol- 
lows: "I  gave  Mr.  Stewart  a  house  and  lot 
and  $300.  There  was  a  mortgage  on  the 
place  when  I  bought  it.  I  have  never  finish- 
ed paying  the  mortgage  off.  Henry  G.  Aus- 
tin never  put  a  nickel  into  the  property. 
•  •  ♦  I  told  Mr.  Green  [plaintilTs  attor- 
ney] at  that  time  [when  the  obligation  was 
executed]  that  my  husband  did  not  have  a 
nickel  In  the  property.  I  told  him  why  I  had 
to  borrow  this  money.  When  I  bought  the 
place  It  was  mortgaged*  and  I  could  not 


raise  the  money,  and  then  I  had  to  get  the 
money  somewhere  else.  •  •  •  I  negotiated 
the  trade  with  Stewart  Mr.  H.  C.  Austin 
had  no  part  in  the  negotiation  of  that  trade. 
I  was  present  when  Mr.  Stewart  executed 
that  deed  to  Mr.  Austin  and  myself.  *  *  • 
The  $300  was  my  debt  Mr.  Stewart  Just 
asked  me —  He  said:  'You  are  a  married 
woman.  Wouldn't  it  be  better  for  Mr.  Aus- 
tin to  sign  this  note,  to  make  me  sure  of  my 
money?'  The  deed  was  made  the  same 
way."  H.  C.  Austin  testified:  "I  never  paid 
anything  on  the  75  acres  of  land  involved 
in  this  suit  Mrs.  Austin,  my  wife,  bought 
the  property,  and  was  paying  on  it  She 
still  owes  a  balance  of  $700,  with  interest  on 
it  •  •  •  I  never  put  a  nickel  of  money 
into  this  land.  I  never  worked  it  until  this 
year  or  last  year.  •  •  •  In  regard  to  deed 
♦  ♦  •  from  Stewart  and  his  wife  to  my- 
self and  Mrs.  Sallie  B.  Austin,  will  say  I 
never  claimed  any  interest  or  title  under 
that  deed  to  this  property — none  whatever. 
I  have  never  been  in  possession  of  that  prop- 
erty. I  have  never  exercised  any  acts  of 
ownership  over  it — none  at  all.  I  have  nev- 
er made  any  improvements  or  spent  any  of 
my  money  on  it  As  to  why  I  took  titie  to 
this  land,  instead  of  the  deed  being  made 
to  my  wife  alone,  there  was  a  mortgage  on 
the  place.  She  owed  Stewart  $300,  and  Stew- 
art wanted  me  to  do  it  He  wanted  to  be 
secure  on  these  notes.  I  was  sheriff  at  the 
time,  and  he  wanted  to  get  the  money.  As 
to  whether  he  looked  to  me  for  the  pur- 
chase money  of  the  land,  he  wanted  to.  I 
reckon  I  agreed  to  it.  I  don't  remember. 
As  to  the  balance  of  the  purchase  money, 
of  course  he  looked  to  me  and  her  too.  Mrs. 
Austin  paid  the  $900.  I  never  paid  a  nickel." 
The  deed  to  the  75  acres  of  land  was  made 
by  Stewart  and  his  wife  to  H.  G.  Austin  and 
Mrs.  Sallie  E.  Austin  after  the  plaintiff  had 
obtained  a  Judgment  against  13..  0.  Austin, 
upon  which  Judgment  the  execution  referred 
to  in  the  bond  sued  on  had  been  issued.  It 
clearly  appears  from  the  testimony  that 
Stewart  was  unwilling  to  make  the  deed  to 
Mrs.  Austin  alone,  but  insisted  that  it  should 
be  made  to  her  and  her  husband,  and  that 
he  required  that  H.  O.  Austin  should  sign 
the  notes,  with  his  wife,  for  the  balance  of 
the  purchase  money  of  the  land,  and  that 
Stewart  looked  to  him  as  well  as  his  wife  for 
the  payment  of  this  money.  It  does  not  ap- 
pear in  what  capacity  H.  G.  Austin  signed 
these  notes.  When  the  deed  was  executed, 
the  title  to  an  undivided  half  interest  In  the 
land  was  put  in  H.  0.  Austin,  and  the  land 
prima  facie  became  at  once  subject  to  the 
plaintiff's  Judgment  against  him,  to  the  ex- 
tent of  this  interest.  In  order  to  relieve  the 
undivided  half  interest  in  the  land  which 
H.  C.  Austin  appeared  to  have  under  the 
deed  from  the  apparent  lien  of  the  plaintifTs 
Judgment,  it  would  have  been  necessary  to 
have  proved  that  he  really  bad  no  interest 
In  the  land.    It  U  doubtful  If  the  facts  that 
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Mrs.  Austin  negotiated  the  trade  for  tDe  par* 
chase  of  the  land  with  Stewart*  that  she 
paid  all  the  purchase  money  that  had  been 
paid,  and  that  H.  G.  Austin  had  never  claim- 
ed any  interest  in  the  land,  were  sufficient 
proof  that  he  had  no  Interest  therein,  es- 
pecially when  it  seems  probable  from  the  tes- 
timony that  Stewart  refused  to  sell  the  land 
to  Mra  Austin  alone,  but  Insisted  upon  sell- 
ing it  to  her  and  her  husband.  Be  this  as  it 
may,  however,  H.  C.  Austin  apparently  had 
a  half  Interest  in  the  land,  subject  to  the 
plaintiff's  execution;  and,  when  Mrs.  Austin 
desired  and  attempted  to  obtain  a  loan  on 
the  land,  she  was  met  with  a  refusal,  unless 
this  apparent  lien  of  the  plaintiff  should  be 
released.  There  was  evidence  that  both  Aus- 
tin and  his  wife  endeavored  to  induce  the 
plaintiff  to  relinquish  its  apparent  right  to 
subject  the  land  to  its  Judgment;  that  the 
plaintiff  at  first  declined  to  do  so,  but  finally 
consented,  provided  Mrs.  Austin  would  enter 
into  the  obligation  sued  on,  to  pay  the 
amounts  due  on  the  execution  against  her 
husband.  While  Mrs.  Austin,  before  she 
executed  the  obligation  in  question,  told  the 
attorney  for  the  plaintiff  that  her  husband 
had  no  Interest  in  the  land.  It  does  not  ap- 
pear that  the  attorney  accepted  this  state- 
ment as  being  true,  or  in  any  way  conceded 
that  the  plaintiff's  Judgment  had  no  lien  on 
the  land«  This  statement,  made  while  she 
was  endeavoring  to  get  the  plaintiff  to  re- 
lease its  apparent  lien  on  the  land,  may  have 
Induced  the  plaintiff  to  do  so,  provided  Mrs, 
Austin  would  execute  the  obligation  sued  on; 
the  plaintiff  apprehending  litigation  with 
hor  if  it  undertook  to  enforce  its  Judgment 
by  a  levy  upon  the  undivided  half  interest 
in  the  land,  and  preferring  to  settle  the  mat- 
ter in  this  way,  rather  than  to  take  the  chan- 
ces of  a  contest  in  a  claim  case  with  Mrs. 
Austin.  Mrs.  Austin,  after  executing  the 
obligation  involved  in  this  case,  and  thereby 
obtaining  a  release  of  the  plaintiff's  apparent 
lien  on  an  undivided  half  Interest  in  the 
land,  and  its  right  to  endeavor  to  subject 
such  interest  to  its  execution,  and  after  her 
husband  had  executed  a  deed  to  her  purport- 
ing to  convey  this  interest,  obtained  the  loan 
on  the  land  which  she  desired,  by  conveying 
the  whole  Interest  in  the  land  to  the  lender 
as  security  therefor.  Under  these  circum- 
stances, we  think  it  manifest  that,  by  the 
execution  of  the  obligation  sued  on,  she  ob- 
tained a  benefit  which  was  a  sufflcdent  con- 
sideration for  the  contract,  whether  her  hus- 
band really  owned  any  interest  in  the  land 
or  not  The  land  was  relieved  of  an  appar- 
entiy  valid  lien,  and  she  was  thereby  en- 
abled to  accomplish  her  desire  of  obtaining 
a  loan  thereon.  Moreover,  the  plaintiff  was 
deprived  of  its  clear  right  to  insist  upon  its 
Judgment  being  a  lien  on  the  land,  and  en- 
deavoring to  subject  it  thereto.  It  is  true 
that,  in  undertaking  to  pay  the  execution, 
Mrs.  Austin  was,  in  a  sense,  agreeing  to  pay 
her  husbi^d's  debt;  but  she  was  also  under- 


taking to  relieve  what  she  contended  was  her 
land  alone  from  an  incumbrance  which  the 
plaintiff  claimed,  and  apparentiy  had,  upon 
it,  and  this  was  the  real  consideration  mov- 
ing her  to  execute  the  obligation,  and  was 
sufficient  to  bind  her  to  its  performance.  In 
contracting  to  discharge  the  apparent  Incum- 
brance  upon  the  land,  which  she  claimed  to 
belQug  to  her  exclusively,  she  made  the 
amount  of  such  incumbrance  her  own  debt. 
See  Lowenstein  v.  Meyer,  114  Ga.  709,  40  S. 
E.  726,  and  cases  cited.  We  therefore  con- 
clude that,  under  the  evidence  submitted, 
the  verdict  should  have  been  in  favor  of  the 
plaintiff;  that  the  verdict  for  the  defendant 
was  without  evidence  to  support  it;  and  that 
the  courts  for  this  reason,  erred  in  not  grant- 
ing a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
curring. 

(lttGa.887) 

TUCKER  V.  CENTRAL  OF  GEORGIA  BY. 

CO. 

(Supreme  Court  of  Georgia.    March  7, 1905.) 

WITRBSS  —  IlCPBACHUENT^-NBGUGENCB  -^  EV- 
IDENCE—CABBIEBS — ^INJUBIES  TO  FABSBNQEB 
—QUESTIONS  FOB  JUBT— I N8TBUGTI0NS— AS- 
SIGNMENT OF  EBBOB. 

1.  Where  a  witness  was  sought'  to  be  im- 
peached because  of  contradictory  statements 
previously  made  by  him  as  to  a  vital  issue  in 
the  case,  it  is  not  cause  for  a  new  trial  that  the 
jadge  did  not  qualify  his  instructions  to  the  jury 
on  the  subject  by  informing  them  that  a  witness 
might  be  impeached  by  proof  of  such  contradic- 
tory statements  only  as  related  to  matters  rele- 
vant to  his  testimony  and  to  the  case  on  triaL 
The  charge  complained  of  was  not  calculated 
to  operate  to  the  prejudice  of  the  excepting 
party. 

2.  A  plaintiff  suing  to  recover  damages  for 
personal  injuries  must  prevail,  if  at  all,  by 
proving  the  specific  acts  of  negligence  with 
which  the  defendant  is  charged. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  87. 
Cent  Dig.  Negligence,  S  20a] 

8.  Whether  or  not  the  injury  complained  of 
was  attributable  solely  to  unnecessary  haste  on 
the  part  of  the  plaintiff  in  alighting  from  the 
defendant's  train  was  a  question  which  the  court 
properly  submitted  to  Uie  jury  for  determina- 
tion. 

4.  The  court  did  not,  in  charging  upon  the 
controlling  issue  in  the  case,  deprive  the  plain- 
tiff of  the  benefit  of  any  contention  made  by 
the  pleadings  and  supported  by  eyidenoe. 

5.  A  correct  charge  is  not  to  be  characterised 
as  erroneous  simply  because  of  an  omission  by 
the  court  to  charge  in  the  same  connection  an 
additional  pertinent  legal  proposition. 

Q.  Where  a  plaintiff  alleges  that  an  injury 
was  sustained  by  him  through  no  fault  of  his 
own,  but  was  caused  wholly  by  the  negligence 
of  the  defendant  the  trial  court  is  not  bound, 
in  the  absence  of  an  appropriate  request  b/  the 
plaintiff,  to  charge  the  jury  as  to  the  law  of  con- 
tributory negligence  and  apportionment  of  dam- 
ages. 

7.  An  assignment  of  error  on  the  refusal  to 
give  a  written  request  to  charge  cannot  be  oon- 
sideredL  when  the  trial  judge  certifies  that  he 
coverea  the  request  In  his  instructions  to  the 
jury,  and  the  charge  of  the  court  is  not  specified 
as  a  part  of  the  record  to  be  tnmsmitted  to  this 
court 

(Syllabus  by  the  Court) 
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Error  from  Superior  Court,  Screyen  Coun- 
ty; A.  F.  Daley,  Judge. 

Action  by  Frances  Tucker  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

H.  8.  White,  H.  A.  Boykln,  and  J.  W.  Over- 
street,  for  plaintiff  in  error.  Lawton  A  Cun- 
ningham, H.  W.  Johnson,  and  B.  K.  Over- 
street,  for  defendant  In  error. 

EVANS,  J.  This  was  an  action  for  dam- 
ages brought  by  Mrs.  Frances  Tucker  against 
the  Central  of  Georgia  Railway  Company, 
she  alleging  she  had  receiyed  personal  in- 
juries while  attempting  to  alight  from  a 
train  at  one  of  the  company's  stations.  The 
acts  of  negligence  with  which  she  charged 
the  company  were  (1)  that  the  conductor,  be* 
fore  giving  her  a  reasonable  opportunity  to 
alight,  gave  a  signal  for  the  train  to  go 
ahead,  and  it  was  moTing  at  the  time  she  at- 
tempted to  get  off;  (2)  that  in  placing  a  stool 
on  the  ground  for  the  purpose  of  enabling 
passengers  to  disembark,  as  It  was  the  duty 
of  the  conductor  to  do,  he  negligently  placed 
the  stool  partially  under  the  steps  of  the  car, 
so  that  when  she  stepped  on  the  stool  it  turn- 
ed oT^r  and  caused  her  to  fall;  (3)  that  he 
did  not  attempt  to  catch  her,  to  keep  her 
from  falling;  <4)  that  the  company  was  neg- 
ligent In  not  haying  prepared  a  proper  place 
for  passengers  to  alight  at  that  station,  the 
distance  from  the  car  steps  to  the  ground  be- 
ing such  that  they  were  required  to  take  a 
long  step  from  the  car  steps  to  the  stool;  and 
(5)  that  the  conductor  was  negligent  in  not 
assisting  her  to  alight  in  safety,  as  under 
the  circumstances  he  should  have  done.  The 
plaintiff  alleged  that  she  made  all  possible 
baste  in  endeavoring  to  leave  the  company's 
train  as  soon  as  It  stopped  at  the  station,  that 
she  relied  on  the  conductor  to  properly  per- 
form his  duty  in  placing  the  stool  opposite 
the  car  steps,  and  that  she. had  neither  time 
nor  opportunity  to  observe  that  he  had  care- 
lessly placed  it  partly  under  the  steps  of  the 
ear  until  she  was  in  the  act  of  alighting. 
The  company,  filed  an  answer.  In  which  it 
made  a  general  denial  of  the  allegations  upon 
which  the  plaintiff  relied  for  a  recovery.  The 
case  was  tried  on  its  merits,  and  resulted  in 
a  verdict  for  the  defendant  Mrs.  Tucker 
makes  complaint  that  the  court  below  erred 
in  refusing  to  grant  her  a  new  trlaL  The 
evidence  adduced  was  conflicting,  and  au- 
thorized a  finding  in  favor  of  the  company. 
On  the  argument  here,  counsel  for  the  plain- 
tiff contended  merely  that  the  verdict  was 
not  demanded,  and  that  the  Judgment  should 
be  reversed  for  alleged  error  committed  by 
the  trial  Judge  in  not  correctly  submitting 
the  issues  of  fact  to  the  Jury. 

1.  One  of  the  witnesses  for  the  plaintiff 
testified  he  was  present  on  the  occasion  when 
she  was  injured  while  alighting  from  the 
train,  saw  her  fall,  and  observed  that  the 
stool  had  been  placed  partially  under  the 
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steps  of  the  car.  The  witness  admitted  hav- 
ing talked  with  the  company's  station  agent 
about  the  matter  on  the  Wednesday  or  Thurs- 
day preceding  the  trial,  but  said  he  did  not 
remember  having  told  the  agent  he  did  not 
see  Mrs.  Tucker  fall,  though  he  did  say  he 
was  going  to  swear  to  the  truth.  The  com- 
pany undertook  to  discredit  this  witness  by 
introducing  its  station  agent,  who  testified 
that  the  witness  had  told  him,  on  the  preced- 
ing Wednesday  or  Thursday,  that  he  did  not 
see  Mrs.  Tucker  fall  on  the  day  she  claims 
to  have  been  hurt  A  charge  on  the  law  as 
to  impeachment  of  witnesses  was  therefore 
proper.  In  charging  the  Jury  on  this  sub- 
ject, the  court  told  them  that  a  witness  might 
be  "impeached  by  proof  of  contradictory 
statements,"  and  it  was  for  them  to  say 
whether  or  not  any  witness  sworn  on  the 
trial  of  the  cai^e  had  been  successfully  im- 
peached, and,  if  so,  "then  it  would  be  [their] 
duty  to  disregard  the  testimony  of  that  wit- 
ness, unless  he  [had]  been  restored  to  [their] 
confidence  by  competent  evideuce  introduced 
In  the  trial  of  the  case."  One  of  the  criti- 
cisms made  on  this  charge  is  that  a  witness 
may  be  Impeached  by  proof  of  contradictory 
statements  previously  made  by  him  only  "as 
to  matters  relevant  to  his  testimony  and  to 
the  case  then  on  trial."  This  is  true,  but 
the  omission  to  so  qualify  the  charge  does 
not  call  for  a  new  trial,  for  the  reason  that 
the  only  matter  as  to  which  the  plaintiff's 
witness  was  sought  to  be  impeached  was  one 
which  was  vitally  material,  the  testimony 
being  directly  confiicting  as  to  whether  Mrs. 
Tucker  had  alighted  from  the  train  absolute- 
ly without  mishap,  or  had  fallen  as  claimed. 
Holston  V.  Railway  Co.,  116  Ga.  660,  661,  43 
S.  E.  29.  The  charge  is  further  assailed  on 
the  ground  that  the  "true  rule  of  law  is 
that,  where  a  witness  is  successfully  Im- 
peached, his  testimony  should  be  disregarded 
entirely,  unless  corroborated  by  circumstan- 
ces or  other  unlmpeached  evidence,"  and  it 
"is  for  the  Jury  to  determine  the  credit  to 
be  given  his  testimony  where  impeached  for 
general  bad  character  or  contradictory  state- 
ments out  of  court."  The  Instruction  given 
was  more  favorable  to  the  plaintiff  than  the 
rule  stated,  her  witness  being  the  only  one 
sought  to  be  impeached,  and  the  Jury  being 
told  that  though  he  might  be  successfully  im- 
peached, still  he  could  be  restored  to  their 
confidence  "by  competent  evidence  intro- 
duced in  the  trial."  This  left  the  Jury  free 
to  give  him  credit  if  they  believed  the  testi- 
mony of  the  plaintiff  herself,  or  that  of  any 
other  witness  who  testified  to  having  seen 
her  fall  while  alighting  from  the  train. 

2.  It  Is  Insisted  that  the  court  committed 
error  In  failing  to  charge  that  when  the 
employes  of  a  railway  company  attempt  to 
assist  a  passenger  In  alighting  from  its  cars, 
it  is  incumbent  upon  them  to  render  proper 
assistance,  and  a  failure  on  their  part  to  do 
so  would  be  negligence.  A  plaintiff  must  re- 
cover, if  at  ally  upon  the  allegations  of  negli- 
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gence  pleaded.  In  the  petition  filed  in  the 
present  case,  and  snbseqnently  amended, 
there  was  no  suggestion  that  any  employ^  of 
the  company  was  negligent  In  rendering  Im- 
proper assistance  to  the  plaintiff.  Indeed, 
Mhe  alleged  that  the  conductor  was  negligent 
in  failing  to  offer  her  any  assistance  at  all, 
or  to  catch  her  when  she  fell.  Nor  would 
the  evidence  have  warranted  an  amendment 
settiDg  up  as  a  ground  of  negligence  any  act 
of  the  company's  employes  In  attempting  to 
assist  the  plaintiff  in  alighting. 

8.  The  court  charged  the  Jury  that  should 
they  find  "the  plaintiff  left  the  car  hurriedly, 
and  that  there  was  no  necessity  for  her  to 
hurry,  and  the  fall  was  attributable  solely 
to  a  misstep  which  she  made  In  her  hurry," 
then  the  company  would  not  be  liable.  Com- 
plaint Is  made  that  this  charge  was  not  war- 
ranted by  the  evidence,  It  not  appearing  that 
she  "hurried  at  all  In  leaving  the  car  or  step- 
ping therefrom.*'  The  charge  was,  we  think, 
eminently  proper.  The  plaintiff  herself 
swore  that  she  followed  the  conductor  out  of 
the  car,  and  promptly  attempted  to  alight  as 
soon  as  he  placed  the  stool  on  the  ground, 
and  was  In  the  act  of  stepping  upon  It  be- 
fore she  discovered  It  had  been  placed  partly 
under  the  car  steps.  There  was,  moreover, 
testimony  offered  In  behalf  of  the  company 
to  the  effect  that  other  passengers,  among 
them  ladies,  preceded  the  plaintiff  and 
alighted  In  safety,  the  stool  having  been 
placed  In  Its  proper  position  opposite  the 
steps  of  the  car,  and  not  having  been  oyer- 
turned  until  she  stepped  upon  the  edge  of  It 

4.  Another  charge  upon  which  error  Is  as- 
signed was  as  follows:  "If  you  find  that  the 
stool  was  placed  In  the  usual  place,  and  that 
the  train  stopped  sufficiently  long  for  the 
plaintiff  to  alight  In  safety,  and  she  never- 
theless fell  In  alighting,  the  defendant  would 
not  be  liable."  The  plaintiff  contends  that 
this  charge  excluded  from  the  considerafion 
of  the  Jury  other  acts  of  negligence  of  which 
she  complained — (1)  the  negligence  of  the 
employes  In  not  assisting  her  to  alight,  and 
(2)  their  failure  to  render  proper  assistance 
after  attempting  to  assist  her.  As  already 
stated,  she  had  no  right  to  recover  on  the 
theory  that  the  company's  servants  caused 
her  to  fall  by  their  negligence  while  attempt- 
ing to  assist  her.  And  she  failed  to  show 
that  the  circumstances  were  such  that  It  was 
the  duty  of  the  company  to  render  her  as- 
sistance. Ordinarily,  no  such  duty  rests  up- 
on a  carrier  (Southern  Ry.  Ck).  ▼.  Reeves,  116 
Ga.  743,  42  S.  E.  1015);  not  relatively  to  a 
female  passenger,  even,  unless  the  company 
has  notice  that  she  has  some  Inflrmlt^ 
(Southern  Ry.  Co.  v.  Hobbs,  118  Ga.  227,  45 
S.  E.  23,  63  L.  R.  A.  68).  Mrs,  Tucker  was, 
according  to  her  testimony,  an  exceedingly 
healthy  and  robust  woman  prior  to  and  on 
the  day  of  her  Journey;  and  there  was  no 
evidence  upon  which  the  Jury  would  have 
been  warranted  in  basing  a  finding  that  the 
means  provided  by  the  company  for  alight- 


ing at  her  destination  were  not  adequate  and 
safe,  unless  female  passengers  were  rendered 
assistance  by  Its  employes.  In  fact,  the  only 
charge  of  negligence  which  the  testimony  in- 
troduced by  her  tended  to  establish  was  that 
the  stool  had  not  been  placed  by  the  con- 
ductor In  its  customary  position  opposite  the 
car  steps,  but  had  been  carelessly  so  placed 
that  It  was  partly  under  the  steps,  and  there- 
fore did  not  present  a  sufficient  surface  for 
securing  a  firm  foothold.  The  court  left  the 
Jury  to  determine  whether  the  stool  was 
placed  In  the  usual  place  relatively  to  the 
car  steps,  or,  as  claimed  by  the  plaintiff, 
partially  under  them.  The  charge  is  criti- 
cised "because  It  assumes  •  •  •  that  the 
usual  place  where  the  stool  was  placed  was 
the  proper  place,  which  might  or  might  not 
be  true.'*  There  was  no  dispute  or  differ- 
ence of  opinion  as  to  the  position  In  which 
the  stool  ought  to  have  been  placed,  nor  was 
there  any  contention  that  the  position  in 
which  the  conductor  testified  he  usually 
placed  the  stool  was  not  its  proper  place;  so 
that  the  real  question  for  the  Jury  to  deter- 
mine was  whether  the  stool  was  put  in  its 
usual  place  opposite  the  car  steps,  or  in  an 
unusual  place,  viz.,  partly  under  the  steps. 

5.  The  court  charged  the  Jury  that  the 
law  enjoined  upon  the  plaintiff  the  exercise 
of  ordinary  care,  and  that  even  though  the 
defendant  company  might  have  been  to  some 
extent  negligent,  yet,  if  she  could  by  the  ex- 
ercise of  ordinary  care  have  avoided  Injury, 
she  could  not  recover;  "but  in  other  cases 
the  defendant  is  not  relieved,  although  the 
plaintiff  may  In  some  way  have  contributed 
to  the  injury  sustained."  ESrror  is  assign- 
ed upon  this  portion  of  the  charge,  not  on 
the  ground  that  the  court  Incorrectly  stated 
the  law,  but  because  the  court  should  have 
gone  further  and  Instructed  the  Jury  when 
it  became  Incumbent  on  the  plaintiff  to  exer- 
cise ordinary  care  to  avoid  the  consequen* 
ces  of  the  defendant's  negligence,  and  that 
if  the  Injury  was  the  result  of  the  fault 
of  both,  and  could  have  been  avoided  by 
the  exercise  of  ordinary  care  t>n  her  part, 
the  damages  should  be  apportioned.  "A 
correct  charge  is  not  to  be  characterized  as 
Incorrect  simply  because  of  an  omission  to 
also  charge  In  the  same  connection  an  addi- 
tional pertinent  legal  proposition.  Roberts  v. 
State,  114  Ga.  450,  453,  40  S.  E.  297,  and 
cases  cited.  Where  a  trial  Judge  omits  to 
charge  something  which  he  should,  his  omis- 
sion to  so  charge  should  be  excepted  to,  and 
not  a  correct  instruction  which  he  actually 
gave."  Holston  v.  Railway  Co.,  116  Ga.  660, 
43  S.  E.  29. 

6.  Complaint  Is  made  that  the  court  fail- 
ed to  charge  fully  and  explicitly  the  doctrine 
of  contributory  negligence,  and  to  tell  the 
Jury  that  If  the  plaintiff  was  less  at  fault 
than  the  railway  company  she  might  recover, 
but  the  damages  should  be  diminished  in 
proportion  to  the  negligence  attributable  to 
her.    In  her  petition,  the  plaintiff  stressed 
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[Ed.  Note. — For  cajses  in  point, 
Gent  Dig.  Wills,  9  438.] 


vol.  49, 


2.  A  will  conveying  real  property^  executed 
In  a  foreign  state  by  a  citizen  of  that  state,  and 
attested  by  only  two  witnesses,  which  is  suffi* 
cient  under  the  laws  of  that  state,  cannot  be 
probated  in  this  state  in  so  far  as  the  realty  is 
concerned;  nor  can  it  be  used  in  this  state  as 
a  conveyance  of  the  real  estate  devised  therein. 

(Syllabas  by  the  Court) 

Brror  from  Superior  Ck>iirt,  Macon  Coanty ; 
2L  A.  Llttlejohn,  Judga 

Action  by  O.  H.  Castens  against  J.  B.  Mnr* 
ray  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 


faer  contention  that  the  Injury  was  received 
wholly  on  account  of  the  negligence  of  the 
defendant,  "and  on  account  of  no  negli- 
gence whatever  of  hers."  This  being  so, 
and  no  request  having  been  made  to  charge 
on  the  subject  of  contributory  negligence  and 
apportionment  of  damages,  the  failui^  of  the 
judge  to  do  so  of  his  own  motion  la  not  cause 
for  a  new  trial,  the  Jury  evidently  having 
found  that  the  defendant  was  not  negligent 
In  placing  the  stool,  and  that  the  Injury  to 
the  plaintiff  was  caused  either  by  her  own 
carelessness,  or  was  the  result  of  pure  acci- 
dent See  Glaze  v.  Mills,  119  Ga.  261,  46  S. 
E.  99,  and  cases  cited. 

7.  The  only  remaining  special  assignment 
of  error  presented  by  the  motion  for  a  new 
trial  la  that  the  court  declined  a  written 
request  to  give  a  charge  to  the  effect  that  a 
carrier  of  passengers  la  bound  to  exercise 
extraordinary  diligence,  and  the  duty  to  do 
so  begins  upon  receiving  its  passengers,  and 
endures  during  the  keeping,  carrying,  and 
discharging  of  them  from  its  trains.  In  ap- 
proving the  recitals  of  fact  set  forth  in  this 
ground  of  the  motion,  the  trial  Judge  certi- 
fies that  he  did  charge  the  Jury  as  to  this 
proposition  of  law,  though  not  In  the  pre- 
cise language  of  the  written  request  "This 
being  so,  and  the  charge  of  the  court  not 
being  before  us»  not  having  been  specified 
as  a  material  part  of  the  record  to  be  trans- 
mitted to  this  court,  we  must,"  following  the 
practice  pursued  in  Freeman  v.  Mencken,  115 
Ga.  1020,  42  S.  E.  869,  and  in  the  case  there- 
in dted,  ''assume  that  the  request  to  charge 
was  sufficiently  covered  by  other  instructions 
given  to  the  Jury  as  to  the  matter  to  which 
it  related."  Upon  the  party  alleging  the  com- 
mission of  error  rests  the  burden  of  making 
the  error  affirmatively   appear. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


022  GkL  896) 

CASTENS  V.  MURRAY  et  al. 

(Supreme  Court  of  Georgia.    March  8,  1905.) 

WIUr-BBVOGATION— PROBATE— FOBBION     WILL. 

1.  In  order  to  revoke  a  will  made  and  execut- 
ed in  Georgia,  the  revocation  must  be  executed 
with  the  same  formality  and  attested  by  the 
same  number  of  witnesses  as  are  requisite  for 
the  execution  of  the  will. 


Greer  &  Felton,  for  plaintiff  in  error.    O. 
L.  Miller,  for  defendants  in  error. 

SIMMONS,  a  J.     Dr.  Turner  P.  Oliver 
was  a  citizen  of  Georgia,  residing  In  Macon 
county,  near  the  town  of  Oglethorpe    On  No- 
vember 17,  1894,  he  made  a  will,  which  was 
duly  executed  In  accordance  with  the  re- 
quirements of  the  laws  of  Georgia.    This  will 
disposed  of  his  entire  estate,  consisting  of  a 
plantation  near  Oglethorpe,  whereon  he  re- 
sided, and  various  personal  property.    By  the 
terms  of  this  will  he  gave  to  his  wife,  who  was 
then  in  life,  the  plantation  for  and  during  her 
natural  life,  with  remainder  over  In  fee  to 
the  children  and  grandchildren  of  his  de- 
ceased brother.    These  were  Mra  Ebbie  Sla- 
ter, of  Marshall,  Tex.,  Mrs.  Frank  Lawson, 
of  Carthage,  Tex.,  and  the  three  children  of 
Mrs.  Theresa  McJimpsey,  deceased,  who  was 
also  a  daughter   of  his  deceased   brother. 
Nearly  all  of  his  entire  personal  estate,  also, 
was  given  to  these  legatees.    Judge  W.  H. 
Fish  was  appointed  executor  of  this  will. 
Some  time  after  the  making  of  this  will  Dr. 
Oliver's  wife  died,  and  in  the  spring  of  1903 
he  changed  hlg  residence  and  domicile  to 
Marshall,  Tex.,  leaving  nothing  In  Georgia 
but  the  real  estate  In  and  near  Oglethorpe. 
In  the  latter  part  of  September,  1903,   he 
made  another  will,  In  the  first  Item  of  which 
he  uses  this  language:     "And  especially  re- 
pealing and  cancelling  all  other  wills  here- 
tofore made  by  me,  and  do  declare  that  they 
are  revoked,  and  this  shall,  to  all  Intents  and 
purposes,  be  my  last  will  and  testament." 
By  the  terms  of  this  will  he  gave  his  entire 
estate,   real  and  personal,   to  the  children 
and  grandchildren  of  his  deceased  brother, 
E.  G.  Oliver,  whose  names  are  given  above. 
He  appointed  his  niece,  Mrs.  Ebbie  Slater, 
and  her  husband,  Joe  W.  Slater,  the  execu- 
tors of  this  last  win.     This  will,  however, 
was  executed  In  the  presence  of  but  two  wit- 
nesses.   Although  Dr.  Oliver,  in  his  Texas 
will,  used  language  of  revocation  as  to  all 
previous  wills,  he  nevertheless  did  not  de- 
stroy his  Georgia  will  of  November,  1894, 
but  preserved  the  same,  without  obliteratlor 
In  any  respect  whatever,  and  the  same  waf 
found   Intact   and   unmutilated    among   hlF 
papers  after  his  death.    The  Texas  will  was 
duly  probated  by  the  executors,  and  they  dis- 
tributed all  the  personal  property  according 
to  its  terms,  all  of  the  personalty  being  In 
Texas,  as  already  stated;    the  property  In 
Georgia  consisting  of  real  estate  alone.    The 
executors  then  proceeded  to  administer  this 
Georgia  realty  tmder  the  terms  of  the  Tex- 
as will,  when  Gastens,  who  is  a  son  of  the 
testator's  deceased  sister,  filed  his  equitable 
petition  against  J.  B.  Murray,  the  tenant  on 
the  plantation,  and  against  Mrs.  Lawson  and 
Mrs.  Slater,  charging  that  Dr.  Oliver  had 
died  Intestate,  and  that  he  (Gastens),  as  on» 
of  Oliver's  heirs  at  law,  was  entitled  to  one 
half    of    the    entire    estate.     He    therefore 
prayed  that  they  be  enjoined  from  disposing 
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Of  thd  lands,  or  Interfering  therewith,  and 
that  he  might  have  an  appropriate  jndg* 
Inent  and  decree  determining  his  rights.  The 
exeentors  immediately  retained  counsel  In 
Georgia,  and,  being  informed  that  the  Texas 
will  was  inoperative  and  Ineffective  as  to  the 
disposition  of  the  Georgia  lands  therein  de- 
vised, by  reason  of  there  being  only  two 
subscribing  witnesses  thereto,  at  once  turn- 
ed over  to  Judge  W.  H.  Fish  the  Georgia 
will,  and  be  is  now  proceeding  to  probate 
the  same. 

Mrs.  Lawson  and  Mrs.  Slater  both  answer- 
ed the  petition,  denying  that  th^  were  inter- 
fering at  all  with  the  property  as  individuals, 
and  setting  up  the  facts  recited  above.  The 
case  came  on  to  be  heard  before  Judge  Lit- 
tlejohn,  and  was  submitted  to  him  upon  the 
facts  as  herein  related..  After  reserving  his 
decision  for  some  weeks,  he  granted  an  order 
denying  the  Injunction  and  discharging  the 
temporary  receiver,  and  ordering  him  to  de- 
liver the  property  over  to  Judge  Fish  as  the 
executor  under  the  Georgia  will.  From  that 
order  Gastens  has  appealed  to  this  court 

The  question,  therefore,  presented  by  this 
record,  is  whether  the  Texas  will  made  by 
Oliver  in  September,  1903,  revokes  the  Geor- 
gia will  made  by  him  in  November,  1894.  In 
our  opinion,  it  does  not  The  revocatory  lan- 
guage used  by  the  testator  in  the  first  Item 
of  the  Texas  will  works  no  revocation  of  the 
Georgia  will,  for  the  reason  that  the  former 
is  attested  by  only  two  witnesses.  Any  writ- 
ing containing  an  express  revocation  of  a  will 
must  be  executed  with  the  same  formality 
and  attested  by  the  same  number  of  witness- 
es as  the  will  itself.  Civ.  Code  1895,  §§  3341, 
8842;  Barksdale  v.  Hopkins,  23  Ga.  332; 
Howard  v.  Hunter,  115  Ga.  857,  41  S.  E.  638, 
90  Am.  St  Bep.  121;  Oetjen  v.  Oetjen,  115 
Ga.  1004,  42  8.  E.  387.  The  Texas  will,  be- 
ing attested  by  only  two  witnesses,  although 
such  attestation  be  sufficient  under  the  laws 
of  that  state.  Is,  so  far  as  It  relates  to  real 
estate  in  Georgia,  void.  Civ.  Code  1895,  f 
3299;  Key  v.  Harlan,  52  Ga.  476;  and 
Knight  V.  Wheedon,  104  Ga.  311,  80  S.  E. 
794.  Nor  can  an  Implied  revocation  be  claim- 
ed here  because  the  two  wills  are  absolutely 
consistent  as  to  the  distribution  of  the  prop- 
erty in  controversy.  Civ.  Code  1895,  H  3341, 
3345.  Moreover,  the  two  wills,  taken  to- 
gether, show  clearly  that  Dr.  Oliver,  the  tes- 
tator, had  no  intention  to  revoke  this  gift 
of  the  Georgia  land  to  the  defendants  in  er- 
ror, and  without  such  intention  there  can  be 
no  revocation.  See  Civ.  Code,  9  3344,  and 
Barksdale  v.  Hopkins,  23  Ga.  341.  Speaking 
for  myself,  however,  I  think  this  law  as  to 
foreign  wills  should  be  changed  by  the  Leg- 
islature. Several  cases  have  come  before 
this  court  since  its  establishment  in  which 
the  wishes  and  intentions  of  testators  have 
Dot  been  carried  out  because  the  wills  did  not 
comply  with  the  formalities  of  our  law.  It 
teems  to  me  that  where  a  person  resides  in 
tnother  state  than  this,  and  makes  a  will 


that  Is  good  under  the  laws  of  that  state,  he 
ought  to  be  allowed  to  conv^  by  such  will 
realty  In  Georgia,  even  though  his  will  be  not 
attested  by  the  number  of  witnesses  required 
by  our  law. 

Judgment  affirmed.    All  the  Justices  ooo- 
cur,  except  FISH,  P.  J.,  disqualified. 


(122  Oa.  371) 

BUTLBB  T.  STANDARD  GUARANTY  A 

TRUST  CO. 

(Supreme  Cenrt  of  Georgia.    March  7,  1905.) 

WBITTKN  CONTBAOTS— PABOI*  KVIDKNCK— BS- 

8CIS8I0N--H  ISBEPBBSBNTATIOnS^ 

BATIFICATIOH. 

1.  Where  one  enters  Into  a  written  contract 
with  another,  the  agreements  and  "understand- 
ings" concerning  representatioDs  made  by  one 
of  the  parties  to  the  other  before  the  ■fgning 
of  the  contract  are  presumed  to  be  Incorporat- 
ed therein,  and  parol  evidence  is  not  admissible 
to  vary  or  change  the  terms  of  the  contract 

Z  Where  a  party  to  a  written  contract  al- 
leges hi  her  petition  to  rescind  that  certain  rep- 
resentations not  embodied  in  the  contract  were 
made  by  the  agent  of  the  other  party  (a  cor- 
poration) in  order  to  induce  her  to  sign  the 
same,  she  cannot  have  it  rescinded  on  account 
of  such  representations,  when  on  the  back  of 
the  contract  which  was  delivered  to  her  is  this 
printed  stipulation:  "The  company  shall  be 
bound  by  and  responsible  for  only  such  state- 
ments as  are  contained  in  this  contract,  and 
no  officer  or  agent  of  this  company,  general,  spe- 
cial or  state  agent  has  any  authority  to  promise 
a  loan  or  to' bind  the  company  by  any  promise^ 
representation  or  other  statement  not  contain- 
ed in  this  contract" 

8.  Where  a  petition  brought  to  rescind  such 
a  contract  as  above  described  alleges  Uiat  the 
corporation  ratified  the  acts  of  its  agent  by  re* 
ceiviug  some  of  the  money  collected  by  him 
through  false  representations,  and  does  not  al- 
lege that  the  corporation  had  full  knowledge  of 
all  the  facts  when  the  money  was  recelvM,  It 
does  not  show  a  ratification. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  H.  Lumpkin,  Judge. 

Action  by  Bettle  Butler  against  the  Stand- 
ard Guaranty  &  Trust  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Walter  R.  Daley,  Aldine  Chambers,  and 
W.  M.  Smith,  for  plaintiff  in  error.  Hoke 
Smith  and  Peeples  &  Jordan,  for  defendant 
in  error. 

SIMMONS,  0.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(122  Ga.  S66V 

a  D.  KENNY  CO.  v.  ATLANTA  &  W.  P.  B. 

CO.. 

(Supreme  Court  of  Georgia.    March  7,  1905.) 

CABBIEBS— TBANSPOBTATION     OF    FRBIOHT— DC- 
LIVXBT— LOSS  OF  OOODS, 

« 

1.  Where  a  railroad  company  has  transported 
a  car  load  of  goods,  and  notified  the  consignee 
of  their  arrival,  the  delivery  is  complete  when 
the  agent  of  the  consignee  verifies  the  goods  in 
the  car,  and  gives  his  receipt  for  the  same» 
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2.  Where  the  agent  of  a  consignee  removea 
most  of  the  goods,  bat  leaves  some  in  the  car 
on  account  of  approaching  night,  and  the  car 
is  broken  open  aiter  having  oeen  closed  and 
sealed  by  tiie  agent  of  the  railroad  company, 
and  some  of  the  goods  stolen  therefrom,  the 
railroad  company,  if  liable  at  all,  is  only  liable 
for  gross  neglect,  as  a  gratuitous  bailee. 

(Syllaboa  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  O.  D.  Kenny  Company 
against  the  Atlanta  &  West  Point  Railroad 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Doud,  Newman  &  Dodd,  for  plaintiff  in 
erT<Mr.  Arthur  Heyman,  for  defendant  in  er- 
ror. 

SIMMONS,  0.  J.  The  Kenny  Company 
brought  suit  in  a  Justice's  court  against  the 
Atlanta  A  West  Point  Railroad  Company 
for  the  valne  of  seven  bags  of  sugar.  Upon 
the  trial  before  the  magistrate  the  parties 
agreed  upon  the  following  statement  of 
facts:  '*0n  May  21, 1908,  the  Atlanta  &  West 
Point  Railroad  Company  received  at  Atlanta, 
Ga.,  oyer  its  lines,  car  S.  A.  L.  17,271,  loaded 
with  sugar  consigned  to  C.  D.  Kenny  Com- 
pany, Atlan^  Ga.,  freight  prepaid.  A  no- 
tice of  the  arrival  of  this  car  was  sent  by 
the  defendant  to  plaintiff  on  May  23,  1903, 
a  copy  of  which  notice  is  hereto  attached, 
which  notice  was  duly  received  by  the  plain- 
tiff on  the  23d  of  May,  1903.  May  24,  1903, 
was  Sunday.  The  defendant  placed  the 
above  car  on  delivery  track  No.  7  in  its 
yard,  near  its  end,  which  is  not  far  from 
Central  avenue.  On  May  25,  1903,  plaintiff 
sent  its  drayman  to  defendant's  depot  for 
the  purpose  of  having  the  contents  of  said 
car  hauled  to  its  store  on  Whitehall  street 
The  drayman  went  to  defendant's  office,  se- 
cured the  freight  bill,  and  then  went  to  Mr. 
V.  B.  White,  delivery  clerk  of  defendant, 
for  the  purpose  of  arranging  to  haul  the 
Bogar.  Mr.  V.  B.  White,  defendant's  deliv- 
ery clerk,  went  to  the  car  with  the  dray- 
man, and  opened  the  car  and  checked  the 
contents,  the  same  checking  100  barrels  and 
60  bags  of  sugar,  as  billed.  The  drayman 
then  gave  Mr.  White,  the  delivery  clerk,  a 
receipt  for  the  contents  of  said  car,  a  copy 
of  which  receipt  is  hereto  attached.  The 
defendant  always  requires  a  consignee  to 
give  a  receipt  for  the  contents  of  a  car  be- 
fore the  consignee  begins  to  nnload  a  car. 
(It  is  the  custom  of  the  defendant  to  require 
a  receipt  for  the  billed  contents  of  a  car 
even  in  cases  where  it  is  Impossible  to  check 
the  contents  of  the  car  before  the  consignee 
is  allowed  to  begin  unloading  the  same.) 
Plaintiff's  drayman  thereupon  began  haul- 
ing the  sugar  from  said  car  to  the  store  of 
plaintiff,  and  continued  to  haul  the  sugar 
from  the  car  through  the  day  until  about 
6  o'clock  p.  m.  of  that  day.  At  this  time 
Mr.  V.  B.  White,  defendant's  delivery  clerk, 
efaecked  up  the  contents  of  the  car^  at  which 


time- he  found  80  bags  remaining  in  the  car. 
Defendant's  custom  in  connection  with  cars 
placed  on  defendant's  delivery  track  is  this: 
Bvery  afternoon,  when  the  hauling  from 
such  cars  is  over,  the  defendant  has  a  man 
in  its  employ,  who  goes  through  its  delivery 
yard  and  checks  up  the  remaining  contents 
in  solid  cars,  and  another  employ^  of  de- 
fendant closes  the  cars  and  seals  the  same. 
On  the  next  morning  defendant's  watchman 
reported  that  he  found  the  seals  broken  on 
said  car  a  few  minutes  before  7  o'clock. 
About  7:30  a.  m.  of  the  same  morning  plain- 
tiff's drayman  went  to  defendant's  yard  to 
continue  hauling,  and  found  said  seal  broken. 
He  thereupon  went  to  Mr.  V.  B.  White,  de- 
fendant's delivery  clerk,  and  told  him  that 
he  had  found  the  seal  broken,  and  that  he 
found  some  sugar  was  missing.  Defendant's 
delivery  clerk  went  over  to  the  car  with 
plaintiff's  drayman,  and  counted  23  sacks 
in  the  car.  The  plaintiff  had  only  received 
at  its  store  the  day  before  20  sacks,  and 
there  should  have  been  30  sacks  remaining 
in  said  car,  according  to  the  check  made  by 
defendant's  delivery  clerk  when  the  car  was 
first  opened  and  when  it  was  sealed  the 
same  afternoon.  This  check  showed  that 
there  were  seven  bags  short.  It  is  the  cus- 
tom for  the  consignees  to  unload  solid  cars. 
The  railroad  company  places  these  cars  on 
wagon  tracks  provided  by  the  railroad,  where 
the  wagons  and  draymen  of  consignees  can 
get  to  them  for  the  purpose  of  unloading 
and  hauling  away  their  contents.  It  is  the 
custom  and  rule  of  defendant  company  to 
allow  unloading  of  cars  only  during  ware- 
house hours,  people  hauling  from 'cars  being 
required  to  stop  hauling  at  5.  p.  m.,  the  ware- 
house closing  at  that  hour.  All  the  sugar 
in  this  car  was  the  property  of  the  plaintiff, 
and  the  several  missing  bags,  the  subject- 
matter  of  this  suit,  were  and  are  worth  the 
sum  of  $35,  the  amount  sued  for." 

Upon  this  statement  of  facts  the  magis- 
trate held  that  the  railroad  company  was  not 
liable.  The  case  was  carried  by  certiorari  to 
the  superior  court,  where  the  Judgment  of 
the  Justice  was  affirmed,  whereupon  Kenny 
Company  sued  out  writ  of  error  to  this  court, 
in  which  they  allege  as  error  the  ruling  of 
the  Judge  of  the  superior  court  The  agreed 
statement  of  facts  shows  this  ruling,  howev- 
er, to  be  correct  The  railroad  company  was 
bound  to  safely  deliver  this  sugar  to  the  con- 
signee, and  this  it  did.  The  agent  of  the 
consignee,  after  verifying  the  number  of  bar- 
rels and  bags  in  the  car,  signed  a  receipt  in 
full,  which  he  delivered  to  the  railroad  com- 
pany. This,  in  our  opinion,  constituted  a 
complete  delivery  of  the  goods  by  the  rail- 
road to  the  consignee,  Kenny  Company.  The 
goods  were  In  a  car  at  a  place  where  the 
consignee  could  get  them,  and,  while  it  is 
true  that  it  did  not  remove  all  of  the  sugar 
on  the  same  day,  the  record  falls  to  disclose 
that  the  defendant  company  did  anything  to 
prevent  its  delivezy.    It  is  also  true  that 
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when  the  agent  of  the  railroad  company  as- 
certained from  the  agent  of  the  consignee 
that  he  would  not  remove  all  the  sugar  by 
the  time  at  which,  under  the  rule  of  the  com- 
pany, the  yard  must  be  closed,  the  agent  of 
the  railroad  company,  according  to  establish- 
ed custom,  had  the  car  closed  and  sealed. 
This  amounted  to  no  more  than  the  promise 
of  a  gratuitous  bailee  to  look  after  the  goods 
for  the  consignee,  and  such  a  bailee  Is  only 
liable  for  gross  neglect.  It  was  certainly  not 
the  duty  of  the  railroad  company,  as  argued 
by  counsel  for  plaintiff  In  error,  to  employ 
a  special  watchman  to  look  after  this  car. 
When  it  placed  the  usual  lock  or  seal  upon 
the  door  of  the  car.  It  did  all  that  could  have 
been  required  of  it  under  the  circumstances. 
Speaking  for  myself,  I  think  the  consignee 
took  the  risk  when  It  failed  to  remove  the 
goods,  and  left  them  to  be  cared  for  by  the 
defendant  See,  upon  this  point,  Whitney 
Mfg.  Go.  v.  Railroad  Co.,  38  S.  G.  365,  17  S. 
E.  147,  87  Am.  St.  Rep.  767,  where  it  was 
held:  "In  an  action  against  a  railroad  com- 
pany for  the  value  of  cotton  which  was  burn- 
ed in  a  car  It  appeared  that  the  cotton  had 
been  transported  to  the  place  of  delivery  in 
safety;  that  the  car  was  placed  on  a  side 
track  at  the  request  of  plaintiff,  and  for  Its 
convenience;  that  the  waybill  had  been  de- 
livered to  defendant  as  a  receipt;  and  that 
plaintiff  had  removed  a  portion  of  the  cotton. 
Held,  that  the  evidence  showed  a  delivery  of 
the  cotton."  And  again:  "As  to  the  •  ♦  ♦ 
ground  of  appeal  which  alleges  that,  as  long 
as  the  cotton  was  In  defendant's  car,  it  was 
in  defendant's  possession,  and  defendant  was 
liable  for  loss  by  fire,  we  are  unable  to  see 
how  a  kindness  or  privilege  can  be  construed 
Into  a  right  Take  this  illustration:  A  com- 
mon carrier  undertakes  to  deliver  at  a  cer- 
tain point  in  a  city,  and  does  then  actually 
deliver;  but  after  such  delivery  the  owner 
asks  the  privilege  of  allowing  his  goods  to 
remain  in  the  vehicle,  and  injury  afterwards 
happens.  There  Is  no  liability  upon  the  com- 
mon carrier  if  he  does  not  Interfere  to  cause 
that  injury."  See  6  Cyc.  464,  and  also  Rail- 
road Co.  V.  Thompson,  86  Ga.  328,  12  S.  B. 
640. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(122  Ga.  387) 

8IKES  V.  NORMAN  et  al. 

(Supreme  Court  of  Georgia.    March  7,  1905.) 

DIBECTINO   VERDICT— ▲FFEAL—BECOBD— MOTION 
FOB   NEW  TRIAL— REVIEW. 

1.  While  a  trial  Judge  may,  within  the  narrow 
limiU  prescribed  by  Civ.  Code  1895,  (  5331,  di- 
rect a  verdict,  his  refusal  to  do  so  will  in  no 
case  be  held  error.  Owen  v.  Palmour,  42  S. 
E.  53,  115  Ga.  683. 

2.  The  bill  of  exceptions  specified  the  motion 
for  a  new  trial  as  part  of  the  record  to  be  sent 
to  this  court.  The  record  originally  transmit- 
ted to  this  court  did  not  contain  such  a  motion, 
and  upon  this  fact  becoming  known  to  the  court 
che   clerk    of   the   superior   court   of   Tattnall 


county  was,  under  the  provisions  of  Civ.  Code 
1895,  §  5575,  ordered  to  transmit  a  certified 
copy  of  such  motion.  In  response  to  this  order, 
the  clerk  of  the  superior  court  certified  that  no 
such  paper  was  to  be  found  in  his  office,  and 
that  to  the  best  of  his  knowledge  and  belief  it 
was  not  in  the  office  at  the  time  he  assumed  the 
duties  thereof  on  January  1,  1905.  In  the  ab- 
sence of  the  motion  for  a  new  trial,  we  are  un- 
able to  pass  upon  any  question  made  by  the  bill 
of  exceptions  other  than  as  set  forth  in  the 
first  headnote,  and  must  therefore'  affirm  the 
judgment  of  the  court  below. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Tattnall  Coun- 
ty; A.  F.  Daley,  Judge. 

Action  between  J.  C.  Slkes  and  F.  B.  and 
W.  J.  Norman.  From  the  Judgment,  Bikes 
brings  error.    Affirmed. 

W.  T.  Burkhalter,  for  plaintiff  in  error. 
Isaiah  Beasley,  for  defendants  in  error. 

CANDLER,  J.  Judgment  affirmed.  All 
the  JusticeB  concur. 


(122  Ga.  383) 
CLIFTON  V.  FIVBASH. 
(Supreme  Court  of  Georgia.     March  7,  1905.) 

FLEAOING — STBIKINO  PLEA  FBOlf   flLBB. 

Where  a  plea  in  a  city  court  established 
under  the  provisions  of  Civ.  Code  1895,  f  4270 
et  seq.,  has  been  filed  after  the  expiration  of 
the  time  allowed  by  law,  but  the  case  has  never 
been  marked  in  default,  on  the  call  of  the  case 
for  trial  the  plea  should  not  be  stricken  be- 
cause it  was  not  filed  at  the  appearance  term. 
(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Tattnall  Coun- 
ty; A.  F.  Daley,  Judge. 

Action  by  C.  D.  Fiveash  against  Peter  Clif- 
ton. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

B.  J.  Giles  and  Jas.  K.  Hines,  for  plaintiff 
in  error.  W.  T.  Burkhalter,  for  defendant 
in  error. 

BVANS,  J.  0.  D.  Fiveash  brought  suit  In 
the  city  court  of  Tattnall  county  against  Pe- 
ter Clifton  to  recover  a  sum  alleged  to  be 
due  on  a  note,  a  copy  of  which  was  attached 
to  the  petition.  At  the  appearance  term  an 
order  was  srranted  by  the  Judge  allowing  the 
defendant  30  days  in  which  to  file  his  an- 
swer. Within  the  time  limited  the  answer 
was  filed.  At  the  trial  term  the  plaintiff 
demurred  to  the  plea  on  several  grounds, 
among  which  was  that  the  plea  was  not  filed 
at  the  appearance  term.  The  demurrer  was 
overruled,  and  the  case  proceeded  to  trial, 
resulting  in  a  verdict  for  the  defendant. 
The  plaintiff  sued  out  a  writ  of  certiorari 
from  the  verdict  and  Judgment  of  the  city 
court,  complaining  of  various  errors  alleged 
to  have  been  committed  in  the  trial.  The 
Judge  of  the  city  court  answered  the  writ  of 
certiorari,  and  to  this  answer  a  traverse  was 
filed,  and  the  case  was  duly  entered  on  the 
issue  docket  of  the  superior  court.  On  the 
I  call  of  the  case  counsel  for  Fiveash  made  an 
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oral  motion  for  the  court  to  render  a  final 
Judgment  against  the  defendant  on  the 
ground  that  he  had  not  filed  his  plea  to  the 
petition  at  the  appearance  term  of  the  city 
court  of  Tattnall  county.  No  eyidence  was 
introduced  on  the  hearing  of  this  motion,  and 
the  same  was  based  on  the  facts  which  ap- 
peared from  the  record  in  the  certiorari  case. 
The  court  granted  the  motion,  and  entered 
op  final  Judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  for  the  amount 
alleged  to  be  due  on  the  note  sued  on  in  the 
city  court  The  plaintiff  in  error,  Peter  Clif- 
ton, assigns  error  on  the  sustaining  of  the 
motion  and  the  rendition  of  a  final  Judgment 
against  him. 

The  judgment  sustaining,  the  certiorari  re- 
cites that,  "upon  motion  made  by  counsel  for 
plaintiff,  it  is  ordered  that  plaintifTs  demurs 
rer  in  the  above-stated  case  be  sustained, 
and  that  defendant's  plea  be  stricken,  be- 
cause not  filed  at  the  appearance  term  of  said 
city  court,  and  plaintiff  having  never  con- 
sented to  the  filing  of  said  plea."  The  grounds 
of  the  demurrer  other  than  that  contain- 
ed Id  the  foregoing  excerpt  from  the  Judg- 
ment were  not  passed  on  by  the  court  below. 
Relative  to  this  ground  the  answer  of  the 
city  court  Judge  to  the  certiorari  is  as  fol- 
lows: ''The  demurrer  to  the  plea  in  said 
case  was  overruled  as  to  the  filing  of  the  plea 
after  the  appearance  term,  because  the  de- 
fendant was  allowed  at  the  appearance 
[term]  30  days  after  the  appearance  [term] 
to  file  the  plea,  by  the  court,  whlcb  was  done, 
and  the  plea  was  filed  within  the  time  al- 
lowed by  the  court  at  the  appearance  term." 

We  have  extensively  set  out  the  history 
of  this  case  to  show  that  the  only  question 
adjudicated  by  the  court  below,  and  which 
is  here  for  review,  is  the  correctness  of  the 
ruling  on  the  demurrer  that  the  plea  was 
filed  too  late.  The  city  court  of  Tattnall 
county  was  established  under  the  provisions 
of  Civ.  Code  1895,  (  4270  et  seq.  The  prac- 
tice and  procedure  in  these  city  courts  are 
the  same  as  In  the  superior  court,  unless  oth- 
erwise provided.  Civ.  Code  1895,  §  4299.  In 
the  superior  court  the  defendant  shall  make 
his  defense  at  the  first  term.  The  Judge 
shall  call  the  appearance  docket  at  the  ap- 
pearance term,  and  upon  such  call  all  cases 
in  which  the  defendant  has  not  filed  a  de- 
murrer, plea  or  answer,  or  other  defense, 
shall  be  marked  in  default  Civ.  Code  1895, 
I  5069.  Where  a  plea  has  been  filed  after 
the  expiration  of  the  time  allowed  by  law, 
but  the  case  has  never  been  marked  "in  de- 
fault" on  the  call  of  the  case  for  a  hearing, 
the  plea  should  not  be  stricken  because  not 
filed  in  time.  Gordon  v.  Hudson,  120  Ga.  698, 
48  S.  E.  131.  It  appearing  from  the  record 
that  the  case  was  not  marked  "in  default" 
by  the  city  court  Judge,  he  did  not  err  In 
refusing  to  dismiss  the  plea  because  it  was 
filed  after  the  appearance  term.  The  supe- 
rior court  Judge  therefore  erred  in  sustaln- 
hig  the  certiorari  and  rendering  final  Judg- 


ment upon  the  ground  that  the  plea  to  the 
suit  should  have  been  dismissed  for  the  rea- 
son it  was  filed  too  late.  The  Judgment  of 
the  superior  court  is  reversed,  and  the  case 
remanded,  so  that  the  traverse  may  be  tried, 
and  the  other  assignments  of  error  in  the  pe- 
tition for  certiorari  may  be  disposed  of  in 
the  usual  way.  Carter  v«  Garrett,  113  Ga. 
1058»  39  S.  B.  462. 

Judgment  reversed,   with   direction.     All 
the  Justices  concur. 


(122  Oil  827) 
JOHNSON  V.  TRUITT. 
(Supreme  Court  of  Georgia.     March  7,  1905.) 

CONTBACrr— CONSTBUOTION— CONVBBSION  —  BVI- 

DBNCE. 

1.  An  instrument  executed  In  the  form  of  a 
deed,  conveying  "all  the  timber  and  logs  suit- 
able to  be  manufactured  into  cross-ties"  on  de- 
scribed lots,  and  providing  that  the  contract 
shall  expire  after  12  months  from  its  date,  does 
not  pass  to  the  purchaser  the  absolute  title  to 
the  timber  described,  but  only  a  license  to  use 
it  for  the  purpose  stated  during  the  period 
specified  in  the  contract 

Z  Where  such  an  instrument  also  provided 
that,  after  the  expiration  of  the  time  fixed  in 
the  contract,  "all  the  timber  left  [on  the  land] 
is  to  revert*'  to  the  seller,  the  word  "timber" 
will  not  be  construed  to  include  manufactured 
cross-ties. 

8.  Bven  though  the  purchaser  might  have  no 
right,  without  the  seller's  permission,  to  enter 
upon  the  land,  after  the  expiration  of  the  time 
fixed  in  the  contract,  for  the  purpose  of  remov- 
ing cross-ties  which  were  cut  and  left  there  be- 
fore such  time,  the  purchaser  would  not,  by 
leaving  the  cross-ties  on  the  land,  lose  his  title 
thereto,  and  the  seller  would  have  no  right  to 
convert  them  to  his  own  use. 

4.  The  evidence  demanded  the  verdict  in  the 
plaintiff's  favor,  and  the  court  erred  in  granting 
a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  City  CJourt  of  Baxley;  J.  I. 
Carter,  Judge. 

Action  by  L  F.  Johnson  against  H.  G. 
Truitt  Judgment  for  defendant  and  plain- 
tiff brings  error.    Reversed. 

On  March  14,  1908,  Truitt  executed  a  con- 
tract In  the  form  of  a  deed,  in  which  he 
"granted,  bargained  and  sold"  to  Johnson, 
"his  heirs  and  assigns,  all  the  timber  and 
logs  suitable  to  be  manufactured  into  cross- 
ties"  on  described  lots  of  land.  Johnson  was 
given  all  rights  of  ingress  and  egress  neces- 
sary for  the  manufacture  and  removal  of  the 
cross-ties.  The  instrument  also  provided: 
"It  is  further  understood  and  agreed  that 
the  said  I.  F.  Johnson  is  to  have  twelve 
months  from  the  date  hereof  to  manufacture 
said  timber  Into  cross-ties,  and  remove  the 
same,  and  at  the  expiration  of  said  time  this 
lease  expires,  and  all  the  timber  left  thereon 
is  to  revert  to  the  said  H.  G.  Truitt  his  helis 
and  assigns."  The  instrument  also  contained 
a  covenant  of  warranty,  and  was  recorded. 
On  the  evening  of  the  day  fixed  in  the  con- 
tract for  the  expiration  of  the  right  to  cut 
cross-ties,  to  wit  March  14, 1904,  Johnson  left 
lying  upon  the  land  a  few  ties.    He  sent  for 


136 


60  SOUTHEASTERN  REPORTER. 


(Ga. 


these  ties  the  next  day,  and  Truitt  refused  to 
permit  them  to  he  taken;  claiming  that  un- 
der the  contract  the  ties  had  reverted  to 
him.  Subsequently  Truitt  converted  the  ties 
to  his  own  use,  and  sold  them.  Johnson 
thereupon  brought  an  action  of  trover  against 
Truitt  to  recover  the  value  of  the  ties.  The 
Jury  found  for  the  plaintiff,  and  the  court 
granted  the  defendant's  motion  for  a  new 
trial,  to  which  ruling  the  plaintiff  excepted. 

Thomas  A  Parker,  for  plaintiff  in  error. 
J.  R  Moore,  for  defendant  in  error. 

COBB,  J.  There  being  no  issue  of  tact  in- 
volved, but  the  case  depending  entirely  upon 
the  construction  of  the  contract  between  the 
parties,  the  trial  Judge  had  no  discretion,  and 
the  rule  that  his  discretion  will  not  be  con- 
trolled when  It  is  exercised  in  granting  a  first 
new  trial  has  no  application. 

It  has  been  held  that  the  effect  of  an  In- 
strument conveying  timber  is  to  convey  the 
absolute  title  to  the  timber  described,  that 
this  title  is  not  affected  by  a  stipulation  as 
to  when  the  timber  shall  be  removed,  and 
that,  if  the  grantee  removes  the  timber  after 
that  time,  he  will  be  liable  in  trespass  for 
the  entry,  but  not  for  the  value  of  the  trees. 
Holt  V.  Stratton  Mills,  54  N.  H.  109,  20  Am. 
Rep.  119.  See,  also.  White  v.  Foster,  102 
Mass.  375;  Johnson  v.  Moore,  28  Mich.  3; 
Heflin  V.  Bingham,  56  Ala.  567,  28  Am.  Rep. 
776.  In  this  state,  however,  the  rule  is  that 
such  an  instrument  as  the  one  involved  in 
this  case  is  merely  a  license  to  cut  and  re- 
move the  timber  for  the  purposes  stated  dur- 
ing the  time  fixed  in  the  contract  Baxter  v. 
Mattox,  106  Oa.  344,  32  S.  E.  94;  Perkins  v. 
Peterson,  110  Ga.  24,  35  S.  B.  319.  If  no 
time  is  specified  within  which  the  timber  is 
to  be  cut  and  removed,  the  grantee  has  "a 
reasonable  time"  within  which  to  do  so.  Mc- 
Rae  V.  Stillwell,  111  Ga.  65,  36  8.  E.  604,  55 
L.  R.  A.  513;  Goette  v.  Lane,  111  Ga.  400,  36 
S.  E.  758;  Patterson  v.  Graham,  164  Pa.  234, 
30  Atl.  247.  The  effect  of  the  Instrument  in- 
volved in  the  present  case  was  therefore  to 
give  Johnson  a  license  to  cut  the  timber  into 
cross-ties  for  a  period  of  12  months  from  the 
date  of  the  Instrument.  At  the  expiration  of 
that  period  the  license  was  revoked. 

Under  the  clause  in  the  conveyance,  *'all 
the  timber  left  thereon  is  to  revert  to  the 
said  H.  G.  Truitt,  his  heirs  and  assigns,"  all 
the  trees  on  the  land  clearly  were  the  prop- 
erty of  Truitt  after  the  expiration  of  the  time 
fixed  in  the  contract.  See  Monroe  v.  Bowen, 
26  Mich.  523«  It  might  be  suggested  that  in- 
asmuch as  the  term  "timber"  could  embrace 
cross-ties  (Kollock  v.  Parcher,  52  Wis.  393, 
9  N.  W.  67),  and  as  the  title  to  the  trees 
was  always  in  Truitt — Johnson  having  a 
mere  license  to  use  them  for  a  definite  period 
and  for  a  particular  purpose — the  expression 
••timber  to  revert"  must  refer  to  that  the  title 
to  which  had  passed  out  of  Truitt,  to  wit, 
the  cross-ties.    But  taking  the  instrument  as 


a  whole,  we  do  not  think  this  a  fair  Inter- 
pretation of  its  meaning.  The  word  ''tim- 
ber," as  used  in  a  preceding  part  of  the  deed, 
clearly  means  growing  trees  and  logs.  The 
same  meaning  ought  to  be  attached  to  It  in 
every  part  of  the  instrument  unless  the  con- 
text requires  a  different  meaning.  And 
words  of  doubtful  meaning  in  a  contract 
should  be  construed  most  strongly  against 
the  party  executing  the  contract  Civ.  Code 
1895,  §  3675,  par.  4.  Truitt  may  have  thought 
that  the  instrument  conveyed  the  title  to  the 
trees  and  logs  on  the  land,  and  that  It  was 
necessary  to  provide  that  at  the  expiration 
of  the  period  fixed  in  the  instrument  the 
timber — that  is,  the  trees  and  logs — ^should 
revert;  and,  as  we  have  shown  above,  such 
a  conception  of  the  effect  of  the  contract 
would  have  been  supported  by  decisions  of 
courts  of  high  standing.  At  any  rate,  we  are 
clear  that  when  the  trees  and  logs  were,  dur- 
ing the  12-months  period,  manufactured  into 
cross-ties,  the  title  to  the  ties  passed,  to 
Johnson  absolutely  and  for  all  time. 

This  being  so,  the  question  arises  whether 
he  would  have  a  right  to  go  upon  the  land 
and  remove  the  ties  after  the  expiration  of 
the  time  fixed  In  the  contract  In  Halstead 
V.  Jessup,  150  Ind.  86,  49  N.  E.  821,  it  was 
held:  **Where  by  a  contract  of  sale  the  pmv 
chaser  of  certain  timber  is  given  four  year» 
to  remove  it,  such  purchaser  does  not  for- 
feit his  right  to  remove  the  timber  after  the 
expiration  of  four  years,  in  the  absence  of  a 
forfeiture  clause  in  the  contract."  In  the 
opinion,  Hackney,  J.,  said:  'The  law  does 
not  favor  forfeitures,  and  will  not  enforce 
them  in  the  absence  of  clearly  stated  condi- 
tions of  forfeiture.  Here,  as  we  have  said, 
there  is  no  stated  condition  of  forfeiture.  If 
by  delay  in  taking  the  timber,  after  the  pe- 
riod named,  damage  should  accrue  to  the 
owner  of  the  land,  it  could  not  be  questioned 
that  such  damage  could  be  recovered.  But 
it  would  be  manifestly  unjust  that  mere  de- 
lay should  forfeit  both  the  appellant's  mon- 
ey and  his  timber,  and  that  the  appellee 
should  become  the  owner  of  the  timber  upon 
the  strength  of  an  implied  forfeiture."  We 
are  inclined  to  think  that  Johnson  had  a  right 
to  go  upon  the  land  and  remove  the  cross- 
ties  after  the  expiration  of  the  12  months. 
But  whether  this  be  so  or  not  certainly  Tru- 
itt could  not  convert  to  his  own  use  John- 
son's ties.  One  does  not  lose  the  title  to  his 
property  by  wrongfully  leaving  it  on  anoth- 
er's premises.  He  would  be  liable  for  any 
damages  occasioned  by  his  wrong^  act  in 
leaving  the  property  on  the  premises  of  an- 
other, and  might  be  liable  in  trespass  for  al- 
tering the  other's  premises  for  the  purpose 
of  taking  possession  of  his  property  (Holt 
V.  Stratton  Mills,  54  N.  H.  109,  20  Am.  Rep. 
119),  but  his  wrongful  act  in  leaving  his 
property  on  the  other's  premises  would  not 
Justify  another  wrong  on  the  part  of  the 
owner  of  the  premises;  that  is,  the  conver> 
sion  of  the  property  to  his  own  use. 
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The  verdict  rendered  by  the  Jnry  was  de- 
manded, and  the  conrt  erred  in  granting  a 
new  trial. 

Judgment  rereraed.  All  the  Jnstiees  eon- 
cur. 


{122  Ga.  422) 

ATLANTA  ft  W.  P.  R.  OO.  t.  MIMS. 
(Sapieme  Court  of  Georgia.     March  8,  190B.) 

APPXAi/— asvixw. 

While  the  evidence  for  the  plaintiff  below 
la  weak,  the  jaiT>  by  consent  of  both  parties, 
were  permitted  to  personally  inspect  the  prem- 
ises where  the  tort  was  committed ;  and,  under 
the  rule  laid  down  in  Gi^  of  Atlanta  v.  Milam, 
22  S.  E.  48,  05  Qa.  135,  the  judgment  of  the 
conrt  below  should  be  afBrmed. 

[Ed.  Note. — ^Tor  cases  In  point,  see  voL  8, 
Gent  Dig.  Appeal  and  Error,  1 892d.] 

(Syllabus  by  the  Gonrt) 

ESrror  from  Superior  Gonrt,  Campbell  Coun- 
ty; E.  J.  Beagan,  Judge. 

Action  by  8.  G.  Mima  against  the  Atlanta 
ft  West  Point  Railroad  Company.  Judgment 
f6r  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Dorsey,  Brewster  ft  Howell,  Arthur  Hey- 
man  and  K.  A.  Nisbet,  for  plaintiff  in  error. 
T.  C.  Hatbeock,  for  defendant  in  error. 

SIMMONS,  a  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(122  Ga.  322) 

GILLIAM  V.  GBEEN  et  al. 

(Supreme  Conrt  of  Georgia.     March  7,  1905.) 

MAKDAITDS—CLEBK   OF   COUBT^— DKLIVEBT   OF 

BAIXOTS^BECONSOLIDATZNQ   COUNTT 

VOTB— ILLIGAL    VOTK. 

1.  It  is  not  error  to  refuse  to  grant  a  man- 
damus to  require  the  clerk  of  the  superior  court 
to  deliver  certain  ballots  and  voters'  lists  to 
named  persons,  when  it  affirmatively  appears 
that  these  ballots  and  lists  are  hot  in  Ms  pos- 
session. 

2.  A  petition  for  mandamus  recited  that,  at 
an  election  held  in  a  named  precinct,  certain 
legal  votes  were  cast  which  were  not  counted ; 
that  the  ballots  and  voters'  lists  for  these  were 
kept  separate  from  those  for  the  other  votes 
east  at  that  precinct;  and  that  no  return  of 
these  votes  was  made  by  the  precinct  managers 
to  the  superintendents  consolidating  the  Sec- 
tion returns  for  the  county.  The  petition  pray- 
ed that  the  superintendents  be  required  to  meet 
again,  and  reconsolidate  the  vote  of  the  county, 
including  therdn  the  ballots  which  it  was  al- 
leged were  illegally  excluded  from  the  first  con- 
solidation; but  there  was  no  prayer  that  the 
precinct  managers  be  required  to  return  to  the 
consolidating  superintendents  the  ballots  so  ex- 
cluded. Held^  that  the  superintendents  having 
no  power  to  consolidate  any  votes  except  those 
returned  by  the  precinct  managers,  and  no  re- 
lief being  prayed  against  those  managers,  it 
was  not  error  to  refuse  this  prayer  of  the  peti- 
tion. 

3.  The  fact  that  one  vote  was  cast  after  the 
time  fixed  by  law  for  the  closing  of  the  polls 
is  no  ground  for  excluding  the  entire  vote  of  a 
precinct;  but  when,  even  if  the  vote  of  the 
precinct  were  counted  as  cast,  the  result  of  the 
election  wonld  not  be  changed,  mandamus  will 


not  issue  to  require  the  superintendents  to  re- 
consolidate  the  vote  of  the  county  so  as  to  In- 
dude  the  vote  of  this  precinct. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fannin  Coun- 
ty; Geo.  F.  Gober,  Judge. 

Petition  by  J.  W.  Gilliam  against  S.  H. 
Green  and  others.  Judgment  for  defendants, 
and  plaintifF  brings  error.    Affirmed. 

N.  A  M(vri%  A  S.  J.  Hall,  and  D.  W. 
Blair,  for  plaintiff  in  error.  T.  A.  Brown,  O. 
B.  Du  Pre,  W.  S.  Butt,  and  J.  Z,  Foster,  for 
defendants  in  error. 

CANDLEB,  J.  This  was  a  petition  for 
mandamus  filed  by  Gilliam  against  Green 
and  others.  The  petition  alleged  that  the  de- 
fendants were  the  superintendents  of  an  elec- 
tion held  on  October  5,  1904,  in  which  the 
plaintiff  was  a  candidate  for  the  office  of  or- 
dinary of  Fannin  county;  that,  in  the  con- 
solidation of  the  election  held  at  the  various 
precincts  In  the  county,  the  defendants  had 
declared  his  opponent  to  have  a  plurality  of 
40  votes  over  him;  that  at  the  Flint  Hill 
prednct,  in  said  county,  petitioner  received  a 
plurality  of  28  votes  over  his  opponent,  but 
the  vote  cast  in  this  precinct  was  not  In- 
eluded  in  the  consolidation  made  by  the  elec- 
tion superintendents  on  the  day  following  the 
election,  the  entire  vote  of  that  precinct  be- 
ing excluded  from  the  consolidation  for  the 
sole  reason  that  it  was  claimed  that  one  man 
had  voted  at  said  precinct  after  the  polls 
were  closed;  and  that  no  voting  list  or  re- 
turns of  ballots  for  said  precinct  were  turned 
over  to  the  clerk  of  the  superior  court  by  the 
election  superintendents.  It  was  further  al- 
leged that  at  the  election  137  legal  voters 
from  the  Morganton  and  Mineral  Bluff  pre- 
cincts cast  their  ballots  at  the  county  site, 
but  that  these  votes  were  not  included  in  the 
consolidation  made  by  the  defendants;  that 
the  ballots  of  these  187  voters  were  received 
by  the  superintendent  at  the  county  site  pre- 
cinct without  objection  or  any  intimation 
that  these  persons  were  not  entitled  to  vote 
at  that  precinct ;  that  said  persons  were  duly 
registered  and  legally  qualified  to  vote  in  the 
election;  and  that  their  votes  should  have 
been  included  in  the  consolidation,  because  no 
election  precinct  had  been  established  for 
either  the  Morganton  or  the  Mineral  Bluff 
district,  according  to  law,  by  the  ordinary  of 
the  county,  at  the  regular  term  of  the  court 
of  ordinary,  as  provided  by  Pol.  Code  1895,  § 
69.  It  further  appeared  from  the  petition 
that  in  both  these  districts  there  were  incor- 
porated towns.  It  was  also  alleged  that  the 
superintendents  of  the  election  at  the  county 
site  received  the  ballots  of  these  187  persons 
from  the  Morganton  and  Mineral  Bluff  dis- 
tricts, but  deposited  them  in  a  separate  box 
from  those  of  the  residents  of  the  county  site 
district,  keeping  separate  voters'  lists  for 
these  persons,  but  that  the  187  voters  in  ques- 
tion did  not  know  that  this  was  the  case.  It 
was  alleged  that  the  superintendents  at  the 


138 


60  S0UTHEA8TBRN  REPOHTEB. 


(Ga 


county  site  failed  and  refused  to  Include  In 
their  consolidation  the  votes  of  these  137  per- 
sons, or  any  part  of  them,  and  that  the  man- 
agers holding  the  election  at  the  county  site 
made  no  return  whatever  of  these  votes.  At 
least  90  of  these  137  votes.  It  was  alleged, 
were  cast  for  petitioner ;  and  affidavits  were 
attached  to  the  petition  for  the  purpose  of 
showing  that  had  these  137  votes,  together 
with  the  vote  of  the  Flint  Hill  precinct,  been 
Included  In  the  consolidation,  petitioner 
would  necessarily  have  been  declared  elected 
ordinary  of  Fannin  county.  Daves,  the  op- 
posing candidate,  who  was  declared  elected, 
was  made  a  party  defendant,  but  at  the  hear- 
ing the  petition  was  dismissed  as  to  him. 
Klncaid,  the  clerk  of  the  superior  court  of 
Fannin  county,  was  also  made  a  party  de- 
fendant, and  it  was  alleged  that  he  had  cus- 
tody and  possession  of  the  ballots  and  voters' 
lists;  that  pending  contest  proceedings  the 
possession  of  these  ballots  and  voters'  lists 
had  been  demanded  of  him  for  use  In  said 
contest  proceedings,  but  that  he  had  refused 
to  comply  with  this  demand,  and  had  sworn 
before  the  magistrate  taking  the  testimony 
in  the  contest  proceedings  that  no  sort  of  af- 
fidavit could  be  made  or  other  action  taken 
by  petitioner  which  would  cause  him  to  de- 
liver said  ballots  and  lists  to  said  officer.  It 
was  also  alleged  that  because  of  this  conduct 
of  the  clerk  the  petitioner  had  been  compelled  ' 
to  abandon  his  contest  proceedings,  and  he 
therefore  applied  for  a  mandamus  to  require 
the  election  superintendents  to  again  come 
together  and  consolidate  all  the  legal  votes 
of  the  county  cast  In  said  election,  including 
the  vote  of  the  Flint  Hill  precinct,  and  the 
137  ballots  of  persons  residing  in  the  Mor- 
ganton  and  Mineral  Bluff  districts  which 
were  cast  at  the  county  site.  The  petition 
also  prayed  that  the  clerk  of  the  superior 
court  be  required  to  turn  over  to  the  election 
superintendents  the  certificates,  ballots,  vo- 
ters' lists,  and  tally  sheets  from  the  various 
precincts  of  the  county,  which  It  was  alleged 
were  prematurely  placed  with  him  upon  the 
conclusion  of  the  formal  consolidation,  so 
that  they  might  be  legally  consolidated.  The 
respondents  demurred  generally  and  special- 
ly, and  also  filed  their  several  answers.  At 
the  hearing  a  mandamus  absolute  was  de- 
nied, and  the  plaintiff  excepted. 

1.  In  deciding  whether  or  not  the  court 
erred  in  refusing  to  make  the  mandamus  ab- 
solute, it  will  not  be  necessary  for  us  to  set 
out  all  the  grounds  of  the  demurrer,  or  to  go 
specifically  into  all  the  averments  of  the 
answer.  We  will  first  deal  with  the  case 
made  by  the  petition  against  the  clerk  of  the 
superior  court.  In  dismissing  the  petition  as 
to  that  officer,  we  are  satisfied  that  the  court 
ruled  correctly.  It  clearly  appears  from  the 
petition  that  the  clerk  was  never  in  posses- 
sion of  the  ballots  or  voters*  lists  of  the  pre- 
cincts, the  votes  of  which  were  called  in  ques- 
tion. On  the  contrary,  it  was  specifically  al- 
leged that  the  superintendents  of  the  Flint 


Hill  precinct  retained  the  ballots  and  voters' 
lists.  It  also  appears  that  the  ballots  sought 
to  be  cast  by  the  137  voters  from  the  Mor- 
ganton  and  Mineral  Bluff  districts  at  the 
county  site  precinct  were  never  returned  by 
the  managers  of  that  precinct  to  the  superin- 
tendents consolidating  the  county  election  re- 
turns; that  such  ballots  and  lists  were  never 
in  the  custody  of  the*  consolidating  superin- 
tendents, and  therefore  were  never  in  the 
custody  or  control  of  the  clerk.  The  petition 
does  not  allege  that  there  was  any  trouble 
with  any  of  the  other  precincts  of  the  coun- 
ty, nor  that  there  was  any  probability  of  a 
refusal  on  the  part  of  the  clerk  to  deliver  to 
the  superintendents  the  lists  or  ballots  that 
were  properly  in  his  custody  in  the  event  of 
a  proper  request  being  made  upon  him  to  do 
so.  For  these  reasons,  certainly,  the  man- 
damus should  not  have  been  made  absolute 
against  him.  Under  such  circumstances,  as 
was  ruled  in  the  case  of  Park  v.  Oandler,  113 
Ga.  672,  39  S.  E.  88,  the  grant  of  a  manda- 
mus absolute  would  have  been  not  only  un- 
just to  the  officer  in  question,  but  would  have 
involved  him  in  the  payment  of  the  costs  of 
the  proceedings,  to  which  he  should  not  have 
been  made  liable.  So  far  as  the  petition  dis- 
closes, he  has  never  been  asked  to  deliver 
anything  which  it  was  possible  for  him  to 
deliver,  nor  has  he  refused  to  do  anything 
that  was  in  his  power;  and,  had  the  court 
required  the  superintendents  to  meet  again 
for  the  purpose  of  reconsolidating  the  elec- 
tion returns,  he  would  doubtless  have  de- 
livered to  them,  upon  their  request,  every- 
thing that  was  within  his  custody  or  control. 
2.  Should  the  mandamus  have  been  made 
absolute  against  the  superintendents  of  the 
election?  We  are  clear  that  the  returns  of 
the  election  held  in  the  Flint  Hill  precinct 
were  Improperly  excluded  from  the  consoli- 
dation. The  fact  that  one  man  voted  after 
the  time  fixed  by  law  for  the  polls  to  close 
certainly  ought  not  to  deprive  all  the  other 
voters  of  the  precinct  of  the  right  to  have 
their  ballots  counted.  The  one  vote  cast  too 
late  was  all  that  should  have  been  excluded, 
and,  if  the  result  of  the  election  would  be 
changed  by  including  in  the  consolidation  the 
vote  of  this  precinct,  we  would  unhesitatingly 
reverse  the  Judgment  denying  a  mandamus 
absolute.  But  we  are  satisfied  that  the  court 
did  not  err  in  refusing  to  require  the  super- 
intendents to  again  meet  to  Include  in  their 
consolidation  the  137  votes  cast  at  the  county 
site  by  persons  residing  in  the  Morganton 
and  Mineral  Bluff  districts.  It  appears  from 
the  petition  that  the  managers  of  the  election 
at  the  county  site  did  not  count  these  votes, 
nor  return  the  ballots  or  voting  lists  of  the 
137  to  the  superintendents  consolidating  the 
vote  of  the  county.  So  far  as  appears,  the 
consolidating  superintendents  never  had  be- 
fore them  the  question  of  counting  these 
votes  or  including  them  in  their  returns. 
The  managers  of  the  county  site  precinct 
having  made  no  return  of  these  votes,  the 
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consolidating  superintendents  had  no  power 
to  Include  them  in  their  returns;  and  for 
this  z«aBon,  If  for  no  other,  the  court  was 
right  in  refusing  to  require  them  to  meet 
again  for  the  purpose  of  including  these  TOtes 
In  their  consolidation.  To  have  required 
them  to  meet  for  the  sole  purpose  of  includ- 
ing in  their  consolidation  the  vote  of  the 
Flint  Hill  precinct  would  have  heen  to  have 
compelled  them  to  do  a  vain  thing,  for,  as 
before  seen,  the  vote  of  that  precinct  would 
not  have  changed  the  result  In  no  case  will 
mandamus  be  granted  when  it  is  manifest 
that  the  writ  would  for  any  reason  be  nuga- 
tory or  fruitless.  Civ.  Code  1895,  9  4870. 
Olving  to  the  petitioner  the  22  plurality 
which  be  claims  to  have  received  at  the  Flint 
Hill  precinct,  his  opponent  would  still  have 
a  plurality  of  18  over  him.  There  Is  no 
prayer  in  the  petition  for  a  mandamus  to  re- 
quire the  managers  of  the  precinct  at  the 
county  site  to  include  In  their  returns  the 
list  of  Toters  and  the  ballots  of  the  137  per- 
sons from  the  Morganton  and  Mineral  Bluff 
districts  who  voted  at  the  county  site.  If  the 
superintendents  were  to  assemble  again,  the 
most  they  could  do  would  be  to  consolidate 
the  Yotes  as  returned  by  the  various  precinct 
superintendents.  They  still  could  not  include 
the  137  votes  from  the  outlying  districts 
which  were  cast  at  the  county  site. 

For  these  reasons,  we  are  clear  that  the 
court  was  right  in  refusing  to  make  the  man- 
damus absolute  against  any  of  the  defend- 
ants. It  would  be  fruitless  for  us  to  pass 
upon  the  question  whether  the  managers  at 
the  county  site  precinct  were  right  in  exclud- 
ing from  their  return  the  ballots  cast  by  the 
residents  of  the  Morganton  and  Mineral  Bluff 
districts,  nor  are  we  called  upon  to  discuss 
thi  ethical  questions  sought  to  be  injected 
into  the  case.  It  is  equally  unnecessary  for 
us  to  consider  whether  the  petitioner,  having 
instituted  contest  proceedings,  could  aban- 
don them  and  proceed  by  mandamus.  We 
place  our  Judgment  solely  upon  the  grounds 
already  stated.  Conceding  that  the  peti- 
tioner adopted  the  right  remedy,  and  that  he 
was  entitled  to  all  that  he  asked  against  the 
superintendents  consolidating  the  returns,  in 
the  absence  of  any  return  of  the  votes  which 
were  not  counted,  a  reconsolidation  of  the 
vote  cast  would  be  Ineffective  to  give  him  any 
relief. 

Judgment  afQjmed.  All  the  Justices  con- 
cur. 


(122  Oa.  371) 


JBSSBY  T.  DEAN. 


(Supreme  Court  of  Georgia.     March  7,  1905.) 

CSBnORABI— BEVIEW— ANSWBB. 

The  answer  of  the  jostice  of  the  peace  to 
the  writ  of  certiorari  not  verifying  the  allega- 
tions In  the  petition  for  the  writ  of  certiorari 
that  there  was  a  final  verdict  and  Judgment, 
snd  no  steps  having  been  taken  to  traverse  the 
answer  or  reaulre  the  magistrate  to  answer 
over*  neither  the  superior  court  nor  this  court 


can  properly  undertake  to  pass  upon  the  merits 
of  the  assignments  of  error  made  in  the  i>etition 
for  certiorari.  Stoner  v.  Magins,  48  8.  Hi  45, 
116  Ga.  797. 

(Syllabus  1^  the  OonrU 

Error  from  Superior  Gourt,  Fulton  Oounty; 
J.  H.  Lumpkin,  Judge. 

Action  by  J.  W.  Dean,  for  use,  etc.,  against 
B.  M.  Jessey.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Aldlne  Ghambers  and  W.  M.  Smith,  for 
plaintiff  in  error.  B.  D.  Thomas,  A.  G.  Go- 
lucke,  and  Felder  &  Bountree,  for  defendant 
in  error. 

SIMMONS,  0.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(122  Ga.  369) 

&  W.  BAOON  FRUIT  00.  T.  BliBSSING. 
(Supreme  Court  of  Georgia.     March  7,  1905.) 

CUSTOM— «FFECT—e  ALB— CONTRACT. 

1.  A  local  custom  of  merchant  brokers  char- 
ging SIO  per  car  on  goods  bought  by  them  for 
sale  from  shippers  is  not  binding  on  a  non- 
resident shipper  unless  it  be  shown  that  he  had 
knowledge  of  such  custom,  and  consented  to  the 
same.  See  Horan  v.  Strachan  &  (3o.,  12  S.  B. 
678,  86  Ga.  408,  22  Am.  St  Ren.  471 ;  Miller 
V.  Moore,  10  S.  B.  860.  88  Ga.  ^,  6  L.  R.  A. 
874,  20  Am.  St  Rep.  829. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Customs  and  Usages,  9  23.] 

2.  Where  one  buys  produce  from  another,  who 
lives  in  a  foreign  state,  and  agrees  to  pay  the 
market  price  of  such  produce  existing  in  two 
certain  towns  (naming  them).  It  is  inadmissible 
for  the  purchaser,  in  a  suit  brought  by  the 
seller  for  the  price  of  the  produce,  to  prove  the 
market  price  in  a  town  not  named  In  the  con- 
tract, though  such  town  be  within  a  distance 
of  ten  miles  of  one  of  the  towns  specified.  Hav- 
ing agreed  to  pay  the  market  price  of  the  two 
towns  named,  the  purchaser  Is  bound  thereby. 

(Syllabus  by  the  Court.) 

Brror  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  M.  T.  Blessing  against  the  S. 
W.  Bacon  Fruit  Company.  Judgment  for 
plaintilt,  and  defendant  brings  error.  Af- 
firmed. 

Mayson,  Hill  A  McGill,  for  plaintiff  in  er- 
ror. Moore  ft  Pomeroy,  for  defendant  in  er^ 
ror. 

-  SIMMONS,  C.  J.    Judgment  afiirmed.    All 
the  Justices  concur. 


(122  Oa.  362)- 
PURSLEY  V.  STAHLBT. 
(Supreme  Court  of  Georgia.     March  7,  1905.) 

PRINCIPAL  ANO   AGENT—NOTICX  OF  VBAUD. 

1.  Where  an  agent  is  guilty  of  an  independent 
fraud  for  his  own  benefit,  and  to  communicate 
the  same  would  prevent  the  accomplishment  of 
his  fraudulent  design,  the  principal  is  not  char- 
ged with  notice  of  such  misconduct 

[Ed.  Note. — ^For  cases  in  point,  see  voL  40, 
Cent  Dig.  Principal  and  Agent,  |  690.] 


140 


60  SOUTHEASTERN  REPOHTEB. 


(Qa. 


2.  A.  eotild  read  and  write,  but  was  inex- 
perienced in  bodnesa.  B.  had  been  her  attor* 
ney,  and  she  owed  him  $50.  At  liis  request, 
and  to  enable  liim  to  raise  the  monev,  A«  agreed 
to  five  a  note  therefor.  The  agent  frandulently 
made  a  note  for  $500,  instead  of  $50,  and  pro- 
cured her  to  sign  the  same.  The  note  was  made 
payable  to  X.,  who  had  money  to  lend,  and  who 
was  a  client  of  B.  The  money  was  advanced 
on  the  note  to  B.,  but  none  was  paid  over  by 
him  to  A.  Held,  that  the  lender  was  not  chajv 
ged  with  notice  of  the  agent's  fraud. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  li. 
Rdd,  Judge. 

Action  by  Q.  D.  Stahley  against  M.  C 
Pursley.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Afflrnaed. 

On  August  17,  1903,  Mrs.  Q.  D.  Stahley 
brought  suit  against  Mrs.  M.  C.  Pursley  in 
the  city  court  of  Atlanta.  The  petition  al- 
leged that  on  March  5,  1894,  Mrs.  Pursley 
executed  her  promissory  note  for  $500,  pay- 
able to  G.  D.  Stahley  or  order.  Said  note 
was  due  five  years  after  date,  and  attached 
thereto  were  10  interest  coupon  notes  of  $20 
each;  that  said  notes  were  secured  by  a  lot 
of  land  in  Fulton  county ;  that  G.  D.  Stahley 
executed  a  bond  to  reconvey  on  payment; 
that  the  principal  note  was  not  paid  at  ma- 
turity; that  Indorsed  on  the  note  signed  by 
G.  D.  Stahley  was  an  extension  for  three 
years,  "and  this  note  is  assigned  for  value 
received  to  Mrs.  G.  D.  Stahley."  At  the  time 
of  this  transfer,  the  petition  alleged,  Mrs. 
Pursley  executed  to  Mrs.  G.  D.  Stahley  six 
Interest  notes  of  $20  each.  There  was  a 
prayer  for  a  Judgment  for  $520  principal,  for 
a  general  Judgment,  and  for  a  special  Judg- 
ment against  the  land.  The  defendant  ad- 
mitted the  execution  of  the  original  notes, 
and  also  the  execution  of  the  six  additional 
Interest  notes,  but  stated  that  for  want  of 
sufficient  information  she  could  neither  ad- 
mit nor  deny  the  other  allegations  in  the  pe- 
tition, and  thereupon  pleaded  that  she  now 
knows  that  she  did  sign  the  notes  and  deeds, 
but  did  not  know  the  contents  thereof  until 
Just  before  filing  her  defense,  when  she  was 
shown  the  same  by  Green  &  Preston,  plain- 
tiff's attorneys,  and  that  she  recognized  her 
signature.  She  avers  that  she  never  applied 
(or  the  loan  from  plaintiff  or  G.  D.  Stahley, 
and  never  borrowed  from  them,  but  that  the 
deed  and  notes  were  obtained  from  the  de- 
fendant by  a  fraud  practiced  upon  her  by 
one  who  was  at  the  time,  and  continued  to 
be  until  his  death  at  a  recent  date,  the  at- 
torney at  law  and  agent  of  Mrs.  G.  D.  Stah- 
ley and  Dr.  G.  D.  Stahley;  that  defendant 
owed  said  agent  $50;  that  said  agent  rep- 
resented to  her  that  he  wanted  defendant  to 
give  him  a  mortgage  for  the  $50;  that  de- 
fendant is  an  ignorant  woman,  and,  being 
ignorant  of  business  matters,  did  not  read 
any  of  the  papers,  but  signed  them  as  she 
was  told  to  do ;  that  he  was  the  agent  of  the 
plaintiff  and  Dr.  G.  D.  Stahley  at  the  time 
the  said  pretended  loan  was  made,  and  any 
money  paid  out  for  said  notes  was  not  paid 


to  her,  but  to  said  person  who  thus  obtained 
her  signature ;  that  she  called  on  him  several 
times  to  pay  him  what  she  owed,  but  he  al- 
ways declined  to  receive  It,  telling  her  that 
it  was  all  right  and  did  not  make  any  differ- 
ence. By  amendment  It  was  alleged  "that, 
while  she  can  read,  she  can  only  understand 
the  simplest  language,  and  at  the  time  the 
notes  and  deeds  were  executed  was  unable  to 
understand  their  Import,  and  that  such  ig- 
norance was  known  to  the  parson  procuring 
the  loan.''  The  court  sustained  the  plain- 
tiff's general  and  special  demurrer  to  this 
plea,  and,  after  Judgment  on  the  notes,  the 
defendant  excepted. 

Smith  &  Wright,  for  plaintiff  In  error.  J. 
W.  Preston,  for  defendant  in  error. 

LAMAR,  J.  (after  stotlng  the  facts).  The 
principal  is  bound  by  notice  to  his  agent  for 
the  same  reason  and  to  the  same  extent  that 
he  Is  bound  by  the  act  of  his  agent  In  both 
cases  it  must  be  limited  to  matters  within 
the  scope  of  the  agency.  Notice  as  to  such 
matters  binds  the  principal,  according  to 
some  authorities,  on  the  theory  that  the 
agent  and  principal  are  to  be  regarded  as 
one;  according  to  others^  on  the  the<M7  that 
the  agent  may  and  should  act  for  his  princi- 
pal on  such  Information;  and,  according  to 
others,  because  there  is  a  presumption  that 
such  notice  would  be  communicated.  See 
Morris  v.  Georgia  Loan  Co.,  109  Ga.  24,  84  S. 
B.  878,  46  L.  R.  A.  506;  Civ.  Code  1895,  S8 
8027,  8028.  But  when  the  agent  departs 
from  the  scope  of  the  agency,  and  begins  to 
act  for  himself,  and  not  for  the  principal; 
when  his  private  Interest  Is  allowed  to  out- 
weigh his  duty  as  a  representative;  when 
to  conmiunlcate  the  information  would  pre- 
vent the  accomplishment  of  his  fraudulent 
scheme — ^he  becomes  an  opposite  party,  not 
an  agent.  The  reason  for  the  rule  then 
ceases.  Where,  therefore,  the  agent,  who  is 
an  Intermediary,  Is  guilty  of  an  Independent 
fraud  for  his  own  benefit,  the  law  does  not 
impute  to  the  principal  notice  of  such  fraud. 
Instead  of  being  communicated.  It  would  be 
purposely  and  fraudulently  concealed.  In- 
stead of  the  lender  being  bound  by  construc- 
tive notice,  the  borrower  must  be  bound  by 
her  actual  signature  to  the  note  for  $500. 

2.  Both  parties  may  be  Innocent  The  de- 
fendant however,  put  it  In  the  power  of  a 
third  person  to  do  the  wrong,  and  she  must 
bear  the  loss.  She  was  endeavoring  to  ar- 
range to  borrow  money  to  pay  her  own  debt 
She  allowed  the  creditor  to  prepare  the  pa- 
per. He  represented  the  borrower  as  much 
as  he  did  the  lender.  Notice  of  the  fraud 
could  have  been  as  logically  imputed  to  one 
as  to  the  other.  In  law,  he  was  the  agent  of 
neither,  but  drew  the  note  for  the  excessive 
amount  for  his  own  personal  advantage,  and 
In  the  commission  of  an  Independent  fraud. 
Merchants'  Bank  T.  Demere,  92  Ga.  739,  19 
S.  B.  88;  Gunster  v,  Scranton  Co.,  181  Pa. 
327,  37  Atl.  550,  59  Am.  St  Rep.  650;    Civ. 


Ga.) 


TOUMANS  ▼.  FBRGUSON. 


Ul 


Code  1605,  H  8028,  8940.  On  the  taets,  the 
case  18  clear.  The  defendant  ooold  read. 
There  was  no  emergency.  She  tlgned  a  deed 
and  twelve  notes.  Years  afterwards  she  sign* 
ed  six  additional  notes  relating  to  the  same 
debt,  and  at  a  time  whoi  It  was  not  alleged 
that  the  agent  was  present. 

The  judgment  mnst  be  affirmed.    All  the 
Justices  concurring. 


<122  Ga.  385) 

DB  liOAOH  T.  PLANTERS'  ft  PBOPLB'S 
HUT.  FIRB  ASS'N  OF  GEORGIA. 

(Snpreme  Court  of  Georgia.     March  7,  1906.) 

AFPKAIr-BBISr    OV   SVIDKIIOS— ZAW    OT    OASB. 

1.  A  paper  parportlng  to  be  a  brief  of  the 
erldence  ixitroattced  on  the  trial  in  the  court 
below,  but  which  is  not  approyed  by  the  trial 
Jadge  as  correct*  cannot  be  considered  by  this 
court. 

[Ed.  Note. — ^For  cases  in  point,  see  toI.  8» 
Cent.  Dig.  Appeal  and  Brror*  i  2610.] 

2.  The  only  qaestion  raised  by  the  bill  of  ex- 
ceptions which  does  not  depend  for  its  decision 
upon  an  inspection  of  a  brief  of  the  eyidence 
was  decided  adversely  to  the  plaintiff  In  error 
when  the  (aae  was  formerly  before  this  court. 

(Syllabns  by  the  jOoort) 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; A.  F.  Dalejf  Judge. 

Action  between  S.  E.  De  Loach  and  the 
Planters*  &  People's  Mutual  Fire  Associa- 
tion of  Georgia.  From  the  Judgment,  De 
Loach  brings  error.   Affirmed. 

W.  F.  Burkhalter,  for  plalntiif  in  error. 
B.  J.  Giles  and  J.  K.  Hlnes,  for  defendant  In 
error. 

CANDLER,  J.  When  this  case  was  called 
for  a  hearing  in  this  court,  counsel  for  the 
defendant  In  error  moved  to  ^famiaiy  the  writ 
of  error  on  the  ground  that  no  brief  of  the 
evidence  Introduced  on  the  trial  In  the  court 
below  was  incorporated  In  the  bill  of  excep- 
tions, nor  was  any  brief  of  evidence  approved 
and  made  a  part  of  the  record,  and  on  the 
further  ground  that  what  appeared  in  the  rec- 
ord sent  to  this  court  as  a  brief  of  the  evi- 
dence had  never  been  agreed  upon  by  counsel 
nor  approved  by  the  court  Counsel  for  the 
plaintiff  In  error  not  being  present  at  the  ar- 
gument, decision  on  this  motion  was  reserved. 
An  examination  of  the  record  shows  what 
purports  to  be  a  brief  of  the  evidence;  but 
the  same  does  not  appear  to  have  been  filed, 
nor  does  It  appear  to  have  been  agreed  to 
by  counsel  nor  approved  by  the  trial  judge. 
Under  the  authority  of  Civ.  Code  1896,  9 
5575,  the  clerk  of  the  superior  court  of  Tatt- 
nall county  was  ordered  to  certify  and  trans- 
mit to  this  court  any  entries  made  by  the 
Judge  or  by  the  clerk  upon  the  brief  of  evi- 
dence filed.  In  response  to  this  order  the 
clerk  certified  that  after  diligent  search  in 
his  office  he  had  been  unable  to  find  any  brief 
of  the  evidence,  and  he  further  stated  that  to 


I 


the  best  of  his  knowledge  and  belief  there 
was  no  such  paper  In  his  office  at  the  time 
he  assumed  the  duties  thereof,  on  January  h 
1005. 

It  Is  clear  that  under  the  law  we  cannot 
consider  what  purports  to  be  the  brief  of  the 
evidence  contained  in  the  record  in  deter- 
mining the  questions  raised  by  the  bill  of  ex- 
ceptions. Even  had  counsel  agreed  for  us  te 
do  BO,  in  the  absoice  of  the  approval  of  the 
trial  Judge  we  would  have  no  Jurisdiction  to 
consider  such  a  paper.  For  the  latest  deci- 
sion on  this  subject  see  Cawthon  v.  State,  110 
Ga.  805,  46  S.  B.  807,  In  which  case  every 
member  of  the  court  as  thai  constituted 
agreed  that  a  brief  of  evidence  not  approved 
by  the  trial  Judge  as  correct  cannot  be  con- 
sidered here,  not  even  In  a  case  where  counsel 
agree  that  the  same  may  be  considered. 
Without  this  brief  It  Is  Impossible  for  us  to 
say  whether  the  court  erred  in  granting  a 
nonsuit,  or  in  refusing  to  allow  the  plaintiff 
to  Introduce  In  evidence  her  policy  of  insur- 
ance sued  upon. 

The  only  other  question  with  which  we 
could  deal,  considering  the  state  of  tlie  rec- 
ord, was  fully  decided  when  this  case  was 
here  before.  See  Planters'  &  People's  Ass'n 
T.  De  Loach,  113  Ga.^803,  30  S.  E.  406.  We 
are  satisfied  that  the  rulings  then  made  were 
correct;  but,  whether  so  or  not,  having  been 
so  decided  in  this  case,  with  the  same  parties 
before  the  court,  and  upon  the  same  facts, 
the  question  is  res  adjudicate.  See  the 
fourth  division  of  the  opinion  of  Mr.  Justice 
Cobb  in  the  case  cited. 

Judgment  affirmed.  .  All  the  Justices  con- 
eur. 


(122  Qa.  331) 
YOUMANS  et  aL  V.  FERGUSON. 
(Snpreme  Court  of  Georgia.     March  7,  1905.) 

KVIDBNOK— WILIi— PBOBATE  IN  ANOTHEB  JUBIS- 
niCTION— AUTHENTIOATION. 

A  paper  purporting  to  be  a  will,  probated 
in  the  District  of  Columbia,  accompanied  by  a 
certificate  of  the  register  of  wills  of  that  juris- 
diction stating  "that  said  will,  after  having  been 
proven  by  the  witnesses,  was,  by  order  of  the 
Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  orphans'  Court  busi- 
ness, duly  admitted  to  probate  and  record  on 
June  23,  1868,"  but  unaccompanied  by  any- 
thing purporting  to  be  a  duly  certified  copy  of 
the  judgment  of  probate,  is  not  admissible  as  a 
judicial  proceeding  of  a  sister  state.  This  is 
so  although  the  paper  be  accompanied  by  duly 
certified  copies  of  the  affidavits  of  the  attesting 
witnesses. 

(Syllabus  by  the  Court) 

EJrror  from  Superior  Court,  Clinch  County; 
T.  A.  Parker,  Judge. 

Action  by  Walter  Ferguson,  Jr.,  against 
J.  L.  Youmans  and  others.  Judgment  for 
plaintiff,  and  defendants  brin^  error.  Re- 
versed. 

Wilcox  ft  Johnson  and  C.  J.  Haden,  fox 
plaintiffs  in  error.  Toomer  ft  Reynolds,  foi 
defendant  in  error. 
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CANDLER,  J.  This  was  a  suit  for  injunc- 
tion to  restrain  the  cutting  and  removal  of 
timber  from  a  lot  of  land  in  Clinch  county. 
The  plalntlfl  claimed  a  perfect  title  to  the 
land,  and  alleged  both  insolvency  and  irrep- 
arable damage.  The  defendants  denied  the 
material  allegations  of  the  petition. '  Upon 
the  hearing  the  comt  granted  an  injunction 
as  prayed,  and  the  defendants  excepted. 

The  decision  of  a  single  question  raised 
in  the  bill  of  exceptions  necessarily  con- 
trols our  Judgment;  and  to  that  question 
only  will  we  direct  attention.  The  plaintiff 
tendered  In  evid^ice  what  purported  to  be 
the  last  will  and  testament  of  one  Lumsden, 
of  Georgetown,  D.  C,  attached  to  which  was 
a  certificate  of  the  register  of  wills  of  the 
District  of  Columbia,  stating  "that  said  will, 
after  having  been  proven  by  the  witnesses, 
was,  by  order  of  the  Supreme  Court  of  the 
District  of  Columbia,  holding  a  special  term 
for  orphans'  court  business,  duly  admitted 
to  probate  and  record  on  June  23,  1868." 
The  defendants  objected  to  the  admission 
of  this  evidence  on  the  ground  that  it  did 
not  appear  from  the  instrument  or  the  cer- 
tificate thereto  attached,  by  any  lawful  evi- 
dence, that  the  original  will  had  ever  been 
admitted  to  probate  and  record;  **that  the 
certificate  of  the  register  of  wills,  attached 
to  said  copy,  and  in  which  it  was  stated  that 
such  order  had  been  passed  by  the  Supreme 
Court  of  the  District  of  Columbia,  was  not 
the  best  evidence  thereof,  a  certified  copy  of 
said  order  being  the  highest,  best  and  only 
proper  evidence  of  such  fact."  This  objec- 
tion was  overruled,  and  the  evidence  ad- 
mitted. We  are  satisfied  that  this  was  er- 
ror. Civ.  Code  1805,  (  6167,  provides:  "Cop- 
ies of  records  of  Judicial  proceedings,  and 
wills  admitted  to  probate,  are  admitted  as 
primary  evidence,  when  properly  authenti- 
cated. In  all  other  cases  a  copy  is  secondary 
evidence."  In  the  case  of  Miller  v.  Rein- 
hart,  18  6a.  239,  it  appeared  that  the  clerk 
of  the  superior  court  had  certified  that  one 
J.  M.  R.,  an  alien,  bad  petitioned  the  court 
to  be  admitted  a  citizen,  and,  having  in  all 
things  complied  with  the  law  in  such  case 
made  and  provided,  the  said  J.  M.  R.  was 
accordln^y  admitted  a  citizen  of  the  United 
States,  having  first  taken  and  subscribed  in 
open  court  the  oath  of  naturalization.  It 
was  held  that  this  certificate  was  not  suffi- 
cient to  show  J.  M.  R.  naturalized.  "An  of- 
ficer cannot  certify  to  a  fact.  He  can  only 
certify  to  the  correctness  of  copies  taken 
from  the  records."  In  this  case  the  Judg- 
ment of  the  court  admitting  the  will  to  rec- 
ord should  have  been  taken  from  the  minutes 
of  the  court,  and  this  Judgment  certified.  To 
allow  the  clerk  to  certify  to  the  action  of  a 
Judge  would  be  to  accept  as  evidence  his 
conclusions  as  to  the  effect  of  such  action, 
and  these  conclusions  might  not  in  nil  cases 
be  correct  The  court  passing  upon  the  ad- 
missibility of  the  evidence  should  have  had 
before  it  a  certified  copy  of  the  Judgment 


purporting  to  probate  the  will,  and,  in  the 
absence  of  such  evidence,  it  was  impossible 
to  say  whether  the  will  had  been  properly 
and  legally  admitted  to  record.  In  the  case 
of  Lamar  ▼.  Pearre,  90  6a.  878  (2),  17  8.  BL 
03,  it  was  held:  ""A  certificate  of  the  cleric 
of  the  superior  court  stating  two  cases  by 
name,  and  adding  *that  the  above-stated  cas- 
es have  been  duly  dismissed,  as  appears 
from  the  dockets  of  said  court,'  is  not  admis- 
sible In  evidence  to  show  that  the  cases  were 
in  fact  dismissed."  See,  also,  Henderson  v. 
Hackney,  16  Ga.  521;  Dillon  v.  Mattox,  21 
Ga.  113;  Martin  v.  Anderson,  21  Ga.  308; 
Walker  ▼.  Logan,  75  Ga.  759;  Clark  v.  Em- 
pire Lumber  Co.,  87  Ga.  745,  13  S.  EL  826; 
Hines  V.  Johnston,  95  Ga.  644,  23  S.  B.  470; 
Greer  v.  Fergerson,  104  Ga.  552,  30  S.  B. 
943.  In  the  case  at  bar  the  certificate  of  the 
clerk  does  not  purport  to  establish  the  ac- 
curacy of  any  copy  from  the  records  of  his 
court,  but  merely  states  what,  in  the  opin- 
ion of  the  officer,  was  the  legal  import  of  cer- 
tain action  taken  by  the  Judge  of  the  or- 
phans' court 

It  was  urged  on  the  argument  In  this  court 
that  the  copy  of  the  will  was  properly  ad- 
mitted, because  attached  thereto  .and  duly 
certified  were  the  affidavits  In  proper  form 
of  the  three  attesting  witnesses.  This  sug- 
gestion is  wholly  untenable.  Wills  are  lu 
many  Instances  duly  proven,  and  yet  for  va- 
rious legal  reasons  are  refused'  probate.  The 
fact  that  the  person  propounding  the  will 
for  probate  made  out  a  prima  fade  case 
which  would  have  entitled  it  to  record  Is  by 
no  means  conclusive  evidence  that  the  will 
was  probated.  What  has  been  said  is  ap- 
plicable whether  the  record  was  offered  as  a 
transcript  of  a  record  of  a  Judicial  proceed- 
ing of  a  sister  state  under  Civ.  Code  1895,  ( 
5237,  or  under  section  5167,  hereinbefore  set 
forth.  Without  the  admission  of  this  will 
in  evidence  the  case  of  the  plaintiff  must 
necessarily  have  failed,  and,  as  the  evidence 
was  erroneously  admitted,  another  trial  must 
result  As  the  ruling  here  announced  con- 
trols the  decision  of  the  case,  it  will  be  un- 
necessary for  us  to  pass  on  the  other  ques- 
tions made  by  the  bill  of  exceptions. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


022  Ga.  338) 
SULLIVAN  V.  PADROSA. 
(Supreme  Court  of  Georgia.     March  7.  1005.) 

JURORS— VOIR   DIRE    EXAMINATION— NEW   TRIAL 
—ARGUMENTS  OF  COUNSEL. 

1.  In  civil  as  well  as  criminal  cases  jurors 
may  be  placed  upon  their  voir  dire,  and  exam- 
ined as  to  their  impartiality,  but  in  such  exam- 
ination the  questions  should  be  limited  to  the 
partiality  or  impartiality  of  the  jurors  in  refer- 
ence to  the  particular  case  and  the  parties 
thereto. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Jury.  §§  561-582.] 

2.  Where  no  general  request  is  made  that  the 
jurors  be  examined  as  to  their  partiality,  but  a 
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party  merely  submits  to  the  court  three  onefl- 
tions^  which  he  asks  be  propounded  to  each  of 
the  jurors,  two  of  which  questions  are  proper 
and  one  improper,  a  refusal  to  allow  the  ques- 
tions to  be  propounded  is  not  cause  for  a  new 
trial. 

3.  The  practice  of  making  to  opposing  coun- 
sel, in  the  hearing  of  Uie  jury,  a  proposition  to 
submit  the  case  without  argument,  cannot  be 
too  strongly  condemned;  but  such  conduct  will 
not  be  cause  for  a  new  trial  when  opposing 
counsel  accepts  the  proposition,  and  invokes  no 
ruling  from  the  court  as  to  the  manner  in  which 
the  proposition  was  submitted. 

4.  The  evidence  warranted  the  verdict 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Brunswick;  A. 
D.  Gale,  Judge. 

Action  by  Benjamin  Snlllvan  against  B. 
PladroBa.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Snllivan,  a  negro,  brought  suit  for  dam- 
ages on  account  of  an  assault  and  battery 
against  Padrosa  and  Jackson.  Jackson  was 
not  served,  and  Padrosa  alone  answered,  de- 
nying the  materia]  allegations  of  the  pe- 
tition so  far  as  they  concerned  him.  There 
was  a  verdict  for  the  defendant,  and  the 
plaintiff  excepted  to  the  overruling  of  his 
motion  for  a  new  trial.  Besides  the  general 
gronnds,  the  motion  for  a  new  trial  con- 
tains an  assignment  of  error  upon  the  re- 
fusal of  the  court  to  allow  the  plaintiff  to 
test  the  competency  of  the  Jurors  by  ask- 
ing them  the  following  questions:  "(1)  Have 
yon  any  prejudice  or  bias  resting  on  your 
mind  for  or  against  the  plaintiff  in  this  case? 

(2)  Is  your  mind  perfectly  impartial  between 
the   plaintiff  and   defendant  In  this  case? 

(3)  Are  you  conscious  of  any  prejudice 
against  the  plaintiff  on  account  of  his  race, 
to  wit,  negro,  that  would  affect  your  verdict 
in  a  suit  against  the  defendant,  who  is  a 
white  man?"  Complaint  is  also  made  in  the 
motion  because  counsel  for  defendant,  after 
the  evidence  was  closed,  in  open  court.  In 
the  hearing  of  the  Jury,  stated  to  plaintiff's 
counsel,  "We  are  willing  to  agree  to  submit 
the  case  to  the  Jury  without  argument" 

Frank  H.  Harris,  for  plaintiff  in  error. 
Kay,  Bennet.&  Conyers,  for  defendant  in 
error. 

COBB,  J.  1,  2.  Trial  by  Jury  necessarily 
means  trial  by  an  Impartial  Jury.  The  Con- 
stitution in  terms  declares  that  the  Jury  in 
criminal  cases  shall  be  impartial.  Civ.  Code 
1885,  S  5702.  Under  the  English  practice, 
when  the  competency  of  a  Juror  in  a  crim- 
inal case  was  challenged,  the  court  placed 
the  juror  upon  his  voir  dire,  and  propounded 
or  caused  to  be  propounded  to  him  such 
questions  as  would  demonstrate  whether  he 
was  partial  or  impartial  in  the  particular 
case.  This  was  the  practice  In  Georgia  prior 
to  1856.  In  that  year  the  act  now  embraced 
In  Pen.  Code  1895,  §  975,  was  passed,  which 
provided  that  certain  questions  should  be 
asked  in  felony  cases  to  determine  a  Juror's 
competency   in    the   particular   case.     The 


Juror's  competency  can  be  generally  deter 
mined  by  his  answers  to  the  statutory  ques* 
tlons,  but  it  has  been  held  that  it  Is  proper 
for  the  court  to  explain  to  the  Jur;^  the  full 
Intent  and  meaning  of  these  questions,  in 
order  that  the  answers  by  the  Juror  may 
be  Intelligent;  and,  while  the  settled  rule 
seems  to  be  that  neither  the  state  nor  the 
accused  has  a  right  to  ask  any  additional 
questions,  the  court  may,  In  its  discretion, 
properly  explain  to  the  Juror  the  meaning  of 
the  statutory  questions.  Pines  v.  State,  21 
Oa.  227  (2);  Dumas  v.  State,  65  Ga.  471  (3); 
Fogarty  v.  State,  80  Ga.  450  (9),  5  3.  E.  782; 
Woolfolk  y.  State,  85  Ga.  69  (9),  11  S.  B.  814. 
In  misdemeanor  and  civil  cases  there  is  no 
statutory  provision  regulating  the  method 
to  be  adopted  by  the  court  in  determining 
the  competency  of  the  Juror^  but  the  settled 
rale  Is  that  either  party  has  a  right  to  re- 
quest that  the  Jurors  be  put  upon  their  voir 
dire,  In  order  that  their  competency  may  be 
determined.  When  such  request  is  made,  it 
is  -the  duty  of  the  court  to  propound,  or 
cause  to  be  propounded,  such  questions  as 
will  test  the  competency  of  the  Jurors  to 
pass  upon  the  Issues  in  the  case.  The  ques- 
tions to  be  asked  in  each  case  are  to  be  de- 
termined by  the  court,  and  what  shall  be 
the  character  and  number  of  the  questions 
is  left  largely  to  the  discretion  of  the  Judge, 
who  must  keep  in  mind  all  the  time  the  ob- 
ject to  be  attained;  that  is  the  determina- 
tion of  whether  the  minds  of  the  Jurors  are 
In  such  a  condition  that  they  can  pass  fairly 
and  intelligently  upon  the  issues  to  be  sub- 
mitted to  them.  See  Justices  v.  Plank  Co., 
15  Ga.  39,  41;  Howell  v.  Howell,  59  Ga. 
145;  Holton  v.  Hendley,  75  Ga.  847  (2); 
Haney  v.  Hightower  Institute,  113  Ga.  289, 
293,  88  S.  B.  761;  Pen.  Code,  S  855.  While 
counsel  may  suggest  questions  to  be  asked, 
they  have  no  right  to  insist  that  questions 
as  framed  by  them  shall  be  adopted  by  the 
court  In  this  case  counsel  did  not  ask  that 
the  Jurors  be  put  upon  their  voir  dire,  and 
each  be  interrogated  as  to  his  competency, 
but  merely  requested  that  three  questions  as 
framed  by  him  should  be  submitted  to  each 
Juror.  The  court  might  with  propriety  have 
adopted  two  of  these  questions,  but  the  third 
was  not  a  proper  question  to  be  propounded 
to  the  Jurors.  If  the  Jurors  had  been  put 
upon  their  voir  dire,  of  course  It  should  have 
been  explained  to  them  what  was  the  gen- 
eral character  of  the  case,  who  were  the  par- 
ties, and  then  they  should  have  been  requir- 
ed to  answer  whether  they  stood  impartial 
between  these  parties,  and  their  minds  were 
free  from  bias  or  prejudice  for  or  against 
either.  The  third  question  which  counsel 
sought  to  ask  did  not  seek  to  elicit  informa- 
tion as  to  bias  or  prejudice  against  the 
negro  plaintiff  or  in  favor  of  the  white  de- 
fendant in  the  particular  case,  but  It  went 
into  an  inquiry  as  to  whether  the  plaintiff 
was  conscious  of  what  is  called  the  race 
prejudice  of  the  white  man  against  the  negro. 


144 


00  SOUTHEASTERN  RBPORTBB. 


(Ga« 


To  allow  sucli  questions  in  regard  to  an- 
tipathies and  prejudices  which  a  particular 
Juror  might  have  growing  out  of  the  fact 
that  he* belonged  to  a  different  race  from 
that  of  one  of  the  parties,  or  the  peculiari- 
ties of  life,  habits,  or  thought  of  such  par- 
ties, or  other  matters  in  which  he  was  dif- 
ferent from  the  ordinary  Juror,  would  lead 
to  almost  endless  investigation  in  every  case 
where  a  Jury  was  sought  to  be  impaneled. 
If  a  Juror  is  conscious  of  the  fact  that  his 
prejudice  against  the  negro  race  is  such  that 
he  cannot  get  his  consent,  even  when  act- 
ing under  the  sanction  of  an  oath,  to  do  Jus- 
tice to  the  negro,  he  is  an  incompetent  Juror, 
and  would  be  compelled.  If  an  honest  man, 
to  answer  in  the  negative  the  first  two  ques- 
tions proposed  to  be  propounded  in  this  case. 
There  being  no  general  challenge  of  the 
Jurors  on  the  panel  for  impartiality,  but  the 
request  being  simply  that  three  questions 
submitted  to  the  court  should  be  propounded 
to  the  Jurors,  and,  one  of  them  being  im- 
proper, the  Judgment  will  not  be  reversed 
for  a  failure  to  comply  with  the  request  of 
counsel  to  submit  such  questions  to  the  Jury. 

8.  Ck)mplaint  is  made  that  counsel  for  the 
defendant,  after  the  evidence  was  closed,  In 
open  court,  in  the  hearing  of  the  Jury,  made 
a  proposition  to  submit  the  case  to  the  Jury 
without  argument  Propositions  to  submit 
the  case  without  argument,  to  have  the  Jury 
inspect  the  premises,  and  others  which  re- 
late to  the  conduct  of  the  Jury  in  the  case, 
which  parties  have  a  right  to  accept  or  re- 
ject, should  never  be  made  in  the  hearing 
of  the  Jury;  and  the  practice  of  submitting 
such  propositions  in  open  court  In  the  pres- 
ence of  the  Jury  cannot  be  too  strongly  con- 
demned. But  where  no  ruling  of  the  court 
is  invoked  in  reference  to  such  matters,  such 
conduct  will  not  be  a  ground  for  reversing 
a  Judgment  refusing  a  new  trial.  See  O'Dell 
V.  State,  120  Ga.  152  (5),  47  S.  B.  577. 

4.  The  evidence  amply  warranted  the  ver- 
dict, and  no  sufficient  reason  has  been  shown 
for  reversing  the  Judgment. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(122  Oa.  427) 

BURKHALTER  v.   DURDBN. 
(Sapreme  Gonrt  of  Georgia.     March  8,  1905.) 

BXBCUTION— LEVY— CLAIM  OF  THIRD  PABTT— 

TENDER. 

The  evidence  demanded  a  verdict  for  the 
claimant,  and  the  court  did  not  err  in  directing 
the  jury  so  to  find. 

(SyllaboB  by  the  Coart.) 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; A.  F.  Daley,  Judge. 

Trial  of  a  claim  of  title  to  property  levied 
on,  between  Dennis  Durden  and  W.  T.  Burk- 
halter.  Judgment  for  claimant,  and  Burk- 
halter  brings  error.    Affirmed. 


An  execution  issued  in  favor  of  Giles 
against  Tapley  was  transferred  to  Burkhalt* 
er,  and  levied  on  a  tract  of  land  as  the  prop> 
erty  of  Tapley.  Durden  Interposed  a  claim. 
The  claimant  derived  title  as  follows:  The 
land  in  dispute  was  sold  at  sheriff's  sale,  and 
a  deed  made  to  Giles  and  Kelley;  the  deed 
reciting  that  the  sale  was  in  pursuance  of 
a  levy  xmder  an  execution  in  favor  of  Smith. 
The  record  shows  that  the  Smith  execution 
has  been  lost,  and  its  date  is  not  shown. 
Giles  and  'Kelley  conveyed  to  Meadows,  who 
at  the  time  held  a  purchase-money  mortgage 
on  the  land.  Meadows  conveyed  to  claim- 
ant by  warranty  deed  dated  March  24,  1899. 
There  was  evidence  for  the  plaintiff  that, 
when  Meadows  received  his  deed  from  Giles 
and  Kelley,  It  was  agreed  that  Tapley  should 
have  a  right  to  redeem  the  land,  and  that 
Durden  knew  of  this  when  he  received  his 
deed  from  Meadows.  The  plaintiff  testified 
further  that  Durden  had  stated  that  he  had 
"some  money  in  the  land,"  and  that  his  deed 
from  Meadows  was  to  secure  the  repayment 
of  this  sum,  and  that  plaintiff  had  offered 
to  pay  Durden  this  amount  '*if  he  would  ac- 
count for  the  issues  and  rents  of  the  place, 
and  make  James  Tapley  a  deed  to  it,  and  he 
refused  to  do  it"  The  evidence  was  undis- 
puted that  Tapley  had  been  in  possession  of 
the  land,  and  that  Durden  had  never  received 
any  rents  from  it  The  court  directed  a  ver- 
dict for  the  claimant,  and  the  plaintiff  ex- 
cepted to  the  overruling  of  his  motion  for  a 
new  trial. 

W.  B.  Kent  and  W.  T.  Burkhalter,  for 
plaintiff  In  error.  Isaiah  Beasley  and  J.  K. 
Hines,  for  defendant  in  error. 

COBB,  J.  The  claimant's  deed  was  on  its 
face  an  absolute  conveyance,  but  treating 
it  as  a  deed  to  secure  a  debt  Burkhalt^  had 
no  right  to  enforce  his  execution  against  the 
land  until  he  paid  or  tendered  to  Durden 
the  amount  of  his  debt  Shumate  v.  McLen- 
don,  120  Ga.  897,  48  S.  E.  10.  A  legal  tender 
of  the  amount  due  to  Durden  would  have 
taken  the  place  of  actual  payment,  but  the 
evidence  was  not  sufficient  to  show  a  legal 
tender.  The  proposition  made  by  Burkhalt- 
er was  too  indefinite  to  amount  to  a  tender. 
It  stated  no  amount,  and  it  was  conditional 
upon  Durden*s  accounting  for  the  rents,  tho 
amount  of  which  was  not  stated.  Tbe  evi- 
dence the  rejection  of  which  is  assigned  as 
error  in  the  motion  for  a  new  trial  could  not, 
if  admitted,  have  changed  the  result  Wheth- 
er  the  case  be  viewed  in  the  light  of  the  evi- 
dence admitted,  or  of  that  admitted  and  re- 
jected, a  verdict  for  the  claimant  was  de- 
manded; and  the  court  did  not  err  in  direct- 
ing the  jury  to  so  find,  or  in  overruling  the 
motion  for  a  new  trial. 

Judgment  affirmed*  All  the  Jasti<!es  con- 
cur. 
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(122  Ga.  SN) 

HcLOUD  T.  STATE. 
(Sapreme  Court  of  Georgia.     March  8,  1905.) 

BASTABD8  —  CONCEALMENT   07   BIBTH  — IN- 

DICTUENT. 

I.Pen.  Code  1895,  ft  79,  contemplates  and 
•eeks  to  prevent  the  concealment  of  the  death 
of  such  infanta  aa,  having  been  illegitimately 
b^ot^en,  arrive  at  the  stage  where  they  are 
ordinarily  called  "quick,"  and  would,  in  the 
usual  conrse  of  events,  probably  be  bom  alive. 

nSd.  Note. — B\>r  cases  in  point,  fee  voL  6, 
Otot.  Dig.  Baatards,  H  28,  29.] 

2.  A  child  of  a  married  woman,  begotten  by 
one  who  is  not  the  husband  of  the  mother,  is  a 
bastard. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent.  Dig.  Bastards,  {  1.] 

3.  Where  the  indictment  charges  and  the  evi- 
denoe  conclusively  shows  the  commission  of  the 
completed  act  of  concealment  an  instruction 
that  a  conviction  could  be  had  of  an  "attempt 
to  conceal"  is  not  prejudicial  error  requiring 
the  grant  of  a  new  trial. 

(Syllabus  by  the  Court) 

Brror  from  Saperior  Comt,  Thomas  Coun- 
ty; B.  O.  Mitchel],  Judge. 

Q.  A.  McLond  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  O.  Snodgrass  and  Roscoe  Luke,  for 
plalntlfl  In  error.  W.  B.  Thomas,  Sol.  Oen., 
for  tbe  State. 

BVANS,  J,  The  indictment  under  which 
ibe  defendant  was  tried  and  convicted  was 
framed  under  Pen.  Code  1895,  S  79,  and  the 
material  part  was  as  follows:  The  defend- 
ant, *'being  pregnant  with  a  bastard  child 
to  which  she  gave  birth,  did  conceal  Its 
deatl^  so  that  it  might  not  come  to  light 
whether  it  was  murdered  or  not,  such  child 
being  subsequently  found  in  its  concealment 
dead." 

1.  In  her  motion  for  a  new  trial,  complaint 
is  made  that  the  evidence  was  insufficient 
to  show  that  the  child  whose  death  had  been 
concealed  was  bom  alive.  Upon  this  subject 
the  testimony  was  as  follows:  The  child 
was  found  In  an  old  well,  with  a  diaper 
pinned  upon  it  in  which  there  was  fecal 
matter.  A  physician  testified:  "If  a  child 
is  found  dead  with  a  diaper  on,  and  an  ac- 
tion therein,  it  is  presumptive  evidence  that 
the  child  was  alive,  but  not  at  all  positive 
evidence."  A  strong  circumstance  tending 
to  show  the  child  was  born  alive  is  that  a 
diaper  had  been  put  on  It  so  as  to  afford 
protection  against  an  evacuation  of  fecal 
matter.  It  is  hardly  reasonable  to  suppose 
that,  had  the  child  not  been  bom  alive,  this 
precaution  would  have  been  taken  by  the 
mother.  Besides,  the  physician  testified  that 
the  discharge  of  fecal  matter  was  presump- 
tive, though  not  conclusive  evidence,  that 
the  child  had  been  bora  alive.  Taken  in 
connection  with  the  fact  that  a  diaper  was 
put  around  the  child,  the  inference  that  it 
was  born  alive  was  fully  sustained.  Section 
79  of  the  Penal  Code  of  1895  reads  as  fol- 
lows: "If  any  woman  shall  conceal  or  at- 
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tempt  to  conceal  the  death  of  any  issue  of 
her  body  which,  if  It  were  bora  alive,  would 
be  a  bastard,  so  that  it  may  not  come  to 
light  whether  it  was  murdered  or  not,  she 
is  guilty  of  a  misdemeanor."  This  section 
Is  to  be  found  in  article  2  of  the  fourth  divi- 
sion of  the  Penal  Code,  which  deals  with 
concealing  a  child's  death,  advising  the  kill- 
ing of  infants,  abortion,  and  foeticide.  If 
the  infant  is  so  far  developed  In  the  mother's 
womb  as  to  be  ordinarily  called  "quick,"  its 
destruction  is  made  a  penal  offense.  Section 
80;  Taylor  v.  State,  105  Ga.  846,  83  S.  E. 
190.  The  willful  killing  of  an  infant  thus  far 
develoi)ed,  by  any  injury  to  the  mother 
which.  If  It  resulted  In  her  death,  would  be 
murder.  Is  punishable  by  death  or  impris- 
onment for  life.  Section  80.  "The  constrain- 
ed presumption  arising  ftom  the  concealment 
of  the  death  of  any  child,  that  the  child 
whose  death  is  concealed  was  therefore  mur- 
dered by  the  mother,"  is  wholly  insufficient 
to  support  a  conviction  of  murder.    Section 

78.  So  it  is  provided  that  the  concealment 
of  the  death  of  an  illegitimate  offspring,  or 
an  attempt  to  conceal  its  death,  constitutes 
a  distinct  and  substantive  offense.     Section 

79.  In  constraing  this  section,  the  various 
other  sections  dted  are  to  be  looked  to  and 
considered  In  determining  whether  it  Is  an 
Indictable  offense  to  conceal  the  death  of  an 
Illegitimate  offspring  whose  death  occurred 
after  It  became  "quick"  but  before  Its  birth. 
Thus  construed,  we  are  of  the  opinion  that 
section  79  contemplates  and  seeks  to  prevent 
the  concealment  of  the  death  of  such  infants 
as,  having  been  illegitimately  begotten,  ar- 
rive at  the  stage  where  they  are  ordinarily 
to  be  called  "quick,"  and  would,  in  the  usual 
course  of  events,  probably  be  bbrn  alive. 
The  punishment  is  that  of  other  misdemean- 
ors; the  gist  of  the  offense  is  the  conceal- 
ment of  a  child  which,  if  bom  alive,  would 
be  a  bastard;  and  the  purpose  of  the  statute 
is  to  make  penal  such  concealment,  so  that 
it  may  come  to  light  whether  or  not  the  in- 
fant was  bom  alive.  The  evidence  in  this 
case  was  certainly  sufficient  to  warrant  a 
finding  that  the  child  had  become  "quick," 
and  was,  in  all  probability,  bom  alive. 

2.  It  is  also  insisted  that  the  evidence  did 
not  show  with  that  degree  of  certainty 
which  the  law  requires  that,  even  if  the 
child  was  born  alive,  it  was  a  bastard.  The 
testimony  discloses  that  the  defendant  was 
a  married  woman,  but  for  several  years  prior 
to  the  birth  of  the  child  she  and  her  husband 
had  lived  in  a  state  of  separation.  Two  wit- 
nesses swore  that  she  had  confessed  that  the 
child  was  the  result  of  an  illicit  intercourse 
with  a  married  man  other  than  her  husband, 
and  the  reason  she  assigned  for  concealing 
the  child  in  the  well  was  that  she  did  not 
want  to  be  disgraced  by  the  publicity  of 
giving  birth  to  a  child  under  these  circum-> 
stances.  There  was  no  denial  of  the  state- 
ments made  during  her  confession,  nor  any 
denial  that  she  made  these  statements.    So 
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Ihe  question  l8»  Is  a  child  bom  of  a  married 
woman  as  the  result  of  illicit  Intercourse 
with  a  man  other  than  her  husband  to  be 
deemed  in  law  a  bastard?  The  answer  to 
this  question  is  to  be  found  in  Civ.  Code 
1895,  S  2507,  which  declares  that  ''a  bastard 
is  a  child  bom  out  of  wedlock,  and  whose 
parents  do  not  subsequently  intermarry,  or 
a  child  the  issue  of  adulterous  intercourse  of 
the  wife  during  wedlock." 

3.  Exception  is  taken  to  the  following 
charge  of  the  court:  "Did  she  conceal  or 
attempt  to  conceal  the  death  of  any  issue 
of  her  body  which,  if  bom  alive,  would  be 
a  bastard,  so  that  it  might  not  come  to  light 
whether  it  was  murdered  or  not?  If  she  did* 
she  would  be  guilty  of  this  offense;  and,  if 
you  are  satisfied  of  that  beyond  a  reasonable 
doubt,  it  would  be  your  duty  to  find  the  de- 
fendant guilty."  The  exception  is  that  the 
court  instructed  the  jury  that  they  ought  to 
find  the  defendant  guilty  if  they  were  satis- 
fied she  either  concealed  or  attempted  to 
conceal  the  death  of  a  bastard  child,  where- 
as the  indictment  did  not  charge  her  with 
any  attempted  concealment  Had  there 
been  any  doubt  under  the  evidence  as  to 
whether  she  concealed  the  child  or  merely 
made  an  attempt  to  do  so,  the  charge  would 
have  been  objectionable  for  the  reason  as- 
signed, notwithstanding  the  statute  makes 
an  attempt  to  conceal  the  death  of  a  bastard 
child  as  much  an  offense  as  the  concealment 
of  one,  and  provides  that  the  same  punish- 
ment shall  be  inflicted  for  an  attempt  as  for 
the  completed  act  In  other  words,  it  is  a 
misdemeanor  to  either  attempt  to  conceal  or 
to  conceal  its  death;  but  a  conviction  of  an 
attempt  would  not  be  justified  under  an  in- 
dictment charging  concealment  alone.  How-^ 
ever,  the  evidence  showed  conclusively  that 
the  child  was  found  concealed  at  the  bot- 
tom of  an  old  well,  and  the  defendants  con- 
Cession  that  she  concealed  the  infant  by 
throwing  it  into  this  unused  well  was  proved 
beyond  question.  The  charge  was  therefore 
perfectly  harmless,  and  affords  no  reason  for 
setting  aside  the  conviction* 

Judgment  affirmed. 


(122  Ga.  858) 

BROOKE  V.  LOWB. 
(Supreme  Court  of  Georgia.     March  7,  1905.) 

BVIDBNCS— DICTATED     LETTEB  —  TBO  VEB  —  CON  - 

VBB8I0N  OF  PBOPBBTT— OFTBB  OF  AMENDS 

— NONBUIT^BBOPBNINO   CASE. 

1.  Before  one  can  be  held  bound  by  the  acts 
of  another  who  assumes  to  represent  him.  due 
proof  of  agency  must  be  made;  and  a  letter 
purporting  to  have  been  dictated  bv  a  party 
against  whom  it  is  offered  as  an  admission  is 
not  admissible  in  evidence  in  the  absence  of 
proof  that  he  was  in  fact  the  author  of  it 

PDd.  Note. — ^For  cases  in  point*  see  voL  20, 
Gent.  Dig.  Evidence,  $  1006.] 

2.  Where  there  has  been  a  conversion  of  per* 
sonal  property,  an  offer  by  the  wrongdoer  to 
make  amends  by  substituting  like  property  in 
Its  stead  will,  not  relieve  him  of  the  oonse- 


Suences  of  his  wrongful  act;  but  where  It  is  a 
isputed  issue  of  fact  whether  there  has  been  a 
conversion,  rather  than  an  innocent  mistake 
committed  in  destroying  certain  promissory 
notes,  evidence  as  to  an  offer  to  execute  other 
notes  to  take  their  place  may  throw  light  on 
the  transaction,  as  illustrating  the  good  faith 
of  the  party  who  destroyed  the  notes. 

3.  After  a  plaintiff  has  closed  bis  case,  a  mo- 
tion for  a  nonsuit  has  been  made  by  the  de- 
fendant, and  the  court  has  announced  that  the 
motion  will  be  sustained,  it  is  usually  discre- 
tionary with  the  court  whether  or  not  the  plain- 
tiff will  then  be  permitted  to  reopen  the  case 
in  order  that  he  may  introduce  additional  tes- 
timony which  he  might  have  offered  before  he 
closed  his  case. 

4.  When  a  plaintiff  in  a  trover  suit  elects  to 
take  a  money  verdict,  but  wholly  fails  to  show 
the  value  of  the  property  iJleged  to  have  been 
converted  by  the  defendant,  no  money  recovery 
in  favor  of  the  plaintiff  can  be  had,  and  the 
awarding  of  a  nonsuit  is  proper. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  O.  W.  Brooke  against  L.  D. 
Lowe.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

C.  D.  Maddox,  for  plaintiff  in  error.  Ros- 
ser  &  Brandon,  for  defendant  in  error. 

BYANS,  J.  An  action  of  trover  was 
brought  by  O.  W.  Brooke  against  L.  D.  Lowe 
to  recover  three  promissory  notes  alleged  to 
be  in  the  possession  of  the  defendant,  and 
to  have  been  wrongfully  converted  by  him. 
One  of  these  notes  was  for  ^7.60,  payable 
to  Brooke  or  order,  and  signed  by  the  Lowe 
Bros.  Cracker  Company;  another  was  for 
$337.50,  payable  to  Brooke  or  order,  and 
signed  by  that  company;  and  the  third  was 
a  note  for  $500,  signed  by  one  Everett,  pay- 
able to  U  D.  Lowe,  and  indorsed  by  blm 
in  blank. 

1.  On  the  trial  of  the  case  this  question 
was  propounded  to  the  plaintiff  while  testi- 
fying as  a  witness  in  his  own  behalf:  "Now, 
when  did  the  $500  note  leave  your  posses- 
sion, and  how?'  In  answer  to  this  question 
the  plaintiff  undertook  to  testify  as  to  a 
transaction  which  occurred  about  the  10th  of 
July,  in  regard  to  this  note,  between  himself 
and  Drew  Wade,  who  was  representing  the 
Lowe  Bros.  Cracker  Company.  The  court, 
however,  on  objection  of  the  defendant,  de- 
clined to  allow  the  witness  to  testify  con- 
cerning this  transaction.  He  would  have 
testified,  if  permitted  to  do  so,  that  Wade 
came  to  his  office^  and  told  him  that  Lowe 
said  tor  him  (the  witness)  to  turn  over  to 
Wade  the  $500  note  "to  be  discounted  at 
their  bank,  and  that  the  money  on  said  note 
so  discounted  would  be  paid  over  to  said 
Brooke,  and  that  he,  said  Drew  Wade^  then 
and  there  agreed  also  to  get  $87.50  more, 
and  take  up  the  $537.50  note.**  This  testi- 
mony was  excluded  on  the  ground  that  it 
did  not  appear  that  Wade  had  authority  to 
bind  the  defendant  by  any  such  statement 
Agency  cannot  be  proven  by  the  declarations 
of  the  person  assuming  to  act  as  agent;  and. 
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tmlesB  It  appear  by  competent  eyldence  that 
be  la  authorized  to  act  for  another,  bla  say- 
fngs  are  Inadmissible.  It  was  not  shown 
that  Wade  was  aathorlaed  to  represent  the 
defendant  It  does  appear  that  the  note  for 
1500  principal,  signed  by  Bverett,  and  in- 
doFsed  In  blank  by  the  payee  (Lowe),  had 
been  tamed  over  to  Brooke  by  the  cracker 
company  as  collateral  securi^  for  its  in- 
debtedness to  him.  As  Wade  was  an  officer 
of  that  company,  and  was  acting  as  its  rep- 
resentatlTe  on  the  occasion  inquired  about, 
the  transaction  between  him  and  the  plaintiff 
had  no  relevancy  to  any  Issue  in  the  case.' 
Besides,  It  would  seem  that  the  statement 
of  Wade  as  to  what  Lowe  said  regarding 
the  discounting  of  the  Bverett  note  had  ref- 
erence to  what  Lowe  had  said  in  his  offi- 
cial character  as  the  president  of  the  crack- 
er company,  and  not  as  an  Individual. 

The  plaintiff  also  tendered  in  evidence  a 
certain  letter,  dated  May  20,  1892,  and  ad- 
dressed to  him,  purporting  to  have  been 
signed  by  the  Lowe  Bros.  Cracker  Company 
and  to  have  been  dictated  by  **L.  D.  Lowe, 
Prest'*  This  letter  contained  a  statement 
as  to  the  financial  condition  of  the  cracker 
company.  The  evidence  was  objected  to  on 
.the  ground  that  there  was  no  proof  that 
Lowe  wrote  the  letter,  and  the  objection  was 
sustained.  Nowhere  in  the  record  is  there 
any  evidence  that  the  defendant,  Lowe, 
either  wrote  or  dictated  this  letter,  or  had 
any  knowledge  concerning  the  same.  It 
could  not,  therefore,  be  used  as  an  admis- 
sion against  hUn  concerning  the  solvency  of 
the  cracker  company. 

2.  Complaint  is  also  made  that  the  court 
permitted  counsel  for  the  defendant  to  ask 
the  plaintiff,  while  on  the  stand  as  a  witness, 
certain  questions  and  receive  his  replies 
thereto;  the  questions  and  answers  being  as 
follows:  "Q.  When  you  demanded  of  Mr. 
Lowe  the  delivery  of  the  two  notes  he  had 
gotten  the  day  before,  what  did  he  say?  ▲• 
He  said  that  he  couldn't  deliver  them,  but 
that  he  would  give  two  notes  in  the  place 
of  them.  Q.  Just  like  them?  ▲•  Something 
like  that"  The  testimony  thus  elicited  was 
objected  to  on  the  ground  that;  as  the  evi- 
dence showed  that  Lowe  had  already  con- 
verted the  two  notes  inquired  about,  his 
offer  to  make  amends  by  giving  to  the  plain- 
tiff other  notes  to  take  their  place  would 
not  relieve  him  of  the  consequences  of  his 
wrongful  act.  It  is  somewhat  doubtful,  un- 
der the  evidence,  whether  Lowe  took  and  de- 
stroyed these  two  notes  under  the  mistaken 
belief  that  the  plaintiff  had  accepted  another 
note  he  had  signed  in  their  stead,  agreebly 
to  an  arrangement  whereby  he,  as  presi- 
dent of  the  cracker  company,  was  to  give 
the  plaintiff  a  mortgage  on  its  property,  or 
whether  Lowe  fraudulently  destroyed  the 
notes,  knowing  at  the  time  that  the  plaintiff 
did  not  intend  to  surrender  them  until  the 
mortgage  was  executed.  The  evidence  ob- 
jected to   tended  to  throw  light  upon  the 


good  faith  of  Lowe  with  regard  to  the  trans- 
action, and  thus  to  illustrate  the  question 
whether  or  not  he  had  been  guilty  of  a  con- 
version in  destroying  these  notes. 

S.  After  the  plaintiff  had  closed  his  case, 
and  had  announced  his  election  to  take  a 
money  verdict,  the  defendant  made  a  motion 
for  a  nonsuit  Pending  argument  on  this 
motion  the  court  adjourned  till  the  follow- 
ing day.  When  argument  was  concluded  on 
the  next  day,  the  court  announced  that  the 
motion  for  a  nonsuit  would  be  sustained;  but 
before  any  order  was  signed  the  plaintiff 
asked  to  be  allowed  to  return  to  the  stand, 
in  order  that  he  might  testify  that  in  a 
conversation  with  Lowe  about  the  Everett 
note  for  $500,  which  had  been  turned  over  to 
Drew  Wade  as  the  representative  of  the 
cracker  company,  witness  had  told  Lowe  he 
had  this  collateral  note,  and  had  not  sent 
witness  the  money  for  which  it  was  to  be 
discounted.  The  court  declined  to  permit 
the  case  to  be  reopened  for  the  purpose  of 
introducing  this  testimony.  It  was,  appar- 
ently, irrelevant  for  the  reason  that  as  Lowe 
was  the  president  of  the  cracker  company, 
he  presumably  received  the  note  as  its  rep- 
resentative, and  could  not  be  held  person- 
ally liable  for  its  failure  to  comply  with  the 
agreement  to  discount  the  note  and  turn 
over  the  proceeds  to  the  plaintiff.  No  evi- 
dence was  offered  to  show  that  Lowe  con- 
verted this  note,  or  received  any  of  the  pro- 
ceeds of  it  The  plaintiff  also  offered  to  tes- 
tify that  the  value  of  the  property  set  out 
in  the  mortgage  which  the  defendant  prom- 
ised to  give,  as  president  of  the  cracker 
company,  was  worth  $3,000,  and  was  rep- 
resented by  Lowe  to  be  worth  that  amount. 
The  court  ruled  that  this  evidence  was  Im- 
material, and  would  have  been  so  if  offered 
before  the  plaintiff  closed.  Certainly,  while 
the  testimony  tended  to  show  that  the  crack- 
er comiMiny  owned  property,  it  did  not  show 
the  company  was  solvent  or  that  its  notes 
were  really  worth  anything;  so,  at  best 
this  testimony  was  of  doubtful  admissibility, 
While  it  'is  almost  a  matter  of  course  to 
let  in  new  evidence  on  a  point  to  save  a 
nonsuit^  (McColgan  v.  McKay,  25  Ga.  631), 
yet  it  is  usually  within  the  discretion  of  the 
trial  judge  whether  or  not  he  will  allow 
a  witness  to  be  re-examined,  or  will  permit 
additional  evidence  to  be  introduced.  Cush- 
man  v.  Coleman,  02  Ga.  772  (4),  19  S.  B.  46; 
Freyermuth  v.  Railroad  Co.,  107  Ga.  31,  32 
S.  B.  668;  Davis  v.  Chaplin,  110  Ga.  323,  35 
S.  B.  312.  The  rejected  evidence,  even  if  ad- 
missible, was  not  of  such  a  character  as  to 
save  the  case  from  the  judgment  of  non- 
suit This  being  so,  It  Is  unnecessary  to  de- 
termine whether  this  or  other  testimony 
would,  if  offered  in  time,  have  been  ma- 
terial. 

4.  As  to  the  Everett  note  for  $500,  which 
the  cracker  company  had  pledged  to  the 
plaintiff  as  collateral  security,  the  plaintiff 
wholly  failed  to  show  any  conversion  by  ths 
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defendant,  or  more  than  a  breach  of  an 
agreement  on  its  part  to  take  the  note  from 
the  plahitur,  discount  it,  and  pay  over  the 
proceeds  to  him.  As  to  the  two  notes  given 
to  the  plaintiff  by  the  cracker  company,  and 
which  did  come  into  the  possession  of  the 
defendant,  it  may  be  conceded  that  the  evi- 
dence was  sut^cient  to  authorize  a  jury  to 
find  that  he  wrongfully  destroyed  them,  and 
was  therefore  chargeable  with  a  conversion 
of  the  same.  However,  the  plaintiff  failed 
to  show  what,  if  any,  value  these  notes  had, 
his  testimony  tending  to  disclose  that  the 
maker  of  them,  the  cracker  company,  was 
hopelessly  insolvent  at  the  time  of  the  al- 
leged conversion.  Without  proof  of  the  value 
of  these  notes,  the  plaintiff  could  have  no 
money  recovery  at  all.  Bell  v.  Ober  &  Sons 
Co.,  96  Ga.  214,  23  S.  E.  7;  Fisher  v.  Jones 
Co.,  106  Ga.  490,  84  S.  E.  172.  The  nonsuit 
was  therefore  properly  granted. 

Judgment  affirmed.    All  the  Justices  con- 
cur/ 


(108  Va.  6M) 

LYNCHBURG  TELEPHONE  00.  v.  BOK- 

KER. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

9,  1905.) 

EVIDENCE— STATEMENT    OF    OFFICEB— VARIANCE 
—INJURY  TO  INFANT— DEFENSE  OF  TRES- 
PASS—CONSENT TO  BEMrrTiruB. 

1.  Statement  of  the  manager  of  a  telephone 
company,  where  a  boy  was  injured  from  coming 
in  contact  with  one  of  its  broken  wires,  char- 
ged from  the  wires  of  an  electric  railway,  that 
the  wire  was  that  of  his  company,  being  made 
while  in  the  performance  of  a  duty  as  an  officer 
of  the  company,  is  admissible  against  it. 

2.  There  is  no  variance  between  a  declaration 
alleging  that  a  part  of  one  of  defendant  tele- 
phone company's  wires  located  along  a  certain 
street  became  detached,  and  was  charged  from 
the  wires  of  an  electric  railway,  and  also  in 
contact  with  plaintiff,  who  was  on  said  street, 
and  evidence  that  plaintiff,  while  on  the  street, 
was  injured  by  reaching  through  a  fence  ana 
coming  in  contact  with  the  wire  hanging  down 
just  outside  the  street. 

3.  The  defense  that  plaintiff,  a  boy  eight  years 
old,  was  a  trespasser,  because  while  on  a  street 
he  reached  through  a  fence,  and  so  came  in  con- 
tact with  a  charged  wire  of  defendant  telephone 
company,  which  had  been  broken  for  three  days, 
to  its  knowledge,  and  was  hanging  down  through 
a  tree,  is  not  available. 

[Ed.  Note. — For  cases  in  point,  see  voL  18, 
Cent  Dig.  Electricity,  ft  8.] 

4.  Where  the  court  requires  plaintiff  to  remit 
part  of  the  verdict  or  have  it  set  aside,  and  he 
accepts  the  verdict  as  reduced,  he  cannot  com- 
plain of  the  ruling. 

Error  to  Corporation  Court  of  City  of 
Lynchburg. 

Action  by  Bokker  against  the  Lynchburg 
Telephone  Company.  Judgment  for  plain- 
tiff.    Defendant  brings  error.    Affirmed. 

The  following  were  the  instructions  of- 
fered by  defendant: 

"(1)  The  court  instructs  the  jury  that  the 
burden  rests  upon  the  plaintiff  to  show  by  a 
preponderance  of  evidence  every  fact  nece»- 


T  sary  to  hold  the  defendant  liable  for  the  In- 
Jury  complained  of.  Such  evidence  must 
show  more  than  the  probability  of  a  negli- 
gent act  A  verdict  cannot  be  found  on  mere 
conjecture,  but  there  must  be  affirmative 
and  preponderating  proof  that  the  injury  of 
which  the  plaintiff  complains  is  the  proxi- 
mate result  of  the  negligence  of  the  defend- 
ant. 

**(2)  The  court  instructs  the  Jury  that,  in 
order  to  entitle  the  plaintiff  to  recover,  it 
must  appear  by  preponderating  and  affirma- 
tive evidence  that  the  Injury  complained  of 
was  the  proximate  result  of  some  act  of  neg- 
ligence of  the  defendant 

"(3)  The  court  instructs  the  Jury  that  al- 
though they  may  believe  that  the  wire  which 
the  plaintiff  took  hold  of  was  the  defendant's 
wire,  nevertheless,  if  they  further  find  from 
the  evidence  that  it  was  located  on  a  lot 
fenced  off  from  the  street  in  which  the  plain- 
tiff was  at  the  time  by  a  picket  or  paling 
fence,  and  that  the  end  of  the  wire  which 
the  plaintiff  grasped  was  hanging  down 
about  two  feet  inside  said  fence,  they  must 
find  for  the  defendant 

"(4)  The  court  instructs  the  Jury  that  in 
this  case  the  defendant  can  be  held  liable  on- 
ly for  the  probable  consequences  of  any  neg-. 
lect  or  omission  of  which  it  may  have  been 
guilty.  By  'probable  consequences'  is  meant 
those  consequences  which  are  most  likely  to 
result  from  an  act  than  not;  and  therefore, 
unless  the  Jury  believe  from  the  evidence 
that  the  plaintilTs  injury  was  such  a  prob- 
able consequence  or  result  from  some  negli- 
gent act  or  omission  of  the  defendant,  they 
must  find  for  the  defendant 

•«(6)  The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  the  in- 
jury received  by  the  plaintiff  was  the  result 
of  a  combination  of  unusual  circumstances, 
no  one  of  which  can  fairly  be  said  to  be  the 
direct  cause  of  the  injury,  then  the  injury  in 
law  is  regarded  as  the  result  of  pure  acci- 
dent and  there  can  be  no  recovery  for  such 
injury. 

''(6)  If  the  Jury  believe,  from  the  evidence 
and  their  observation  of  the  plaintiff  on  the 
stand,  that  he  was  of  sufficient  intelligence 
to  know  that  there  was  danger  in  a  wire 
hanging  down  at  one  end  with  the  other  end 
attached  to  a  trolley  or  feed  wire  charged 
with  electricity,  and  that  the  plaintiff  (by 
the  exercise  of  such  prudence  as  a  person  of 
his  intelligence  should  have  exercised  under 
the  circumstances)  nlight  have  avoided  the 
injury,  they  must  find  for  the  defendant 

"(T)  The  court  instructs  the  Jury  that, 
even  though  they  may  believe  from  the  evi- 
dence that  the  defendant  company  negligent- 
ly allowed  one  of  its  wires  to  become  de- 
tached from  its  poles  and  come  in  contact 
with  a  wire  of  the  traction  company  charged 
with  a  dangerous  current  of  electricity,  and 
that  the  plaintiff*8  Injury  was  caused  by  this 
coming  in  contact  with  such  wire,  neverthe- 
less»  if  they  further  believe  from  the  •vl- 
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dence  that  this  condition  had  remained  for 
each  len^b  of  time  as  would  hare  enabled 
the  said  traction  company  to  discover  and 
remedy  It  by  the  exercise  -of  reasonable  care 
in  the  Inspection  of  its  wires,  then  the  neg- 
ligence of  the  defendant  company  Is  not  the 
proximate  cause  of  the  plaintiff's  injury,  and 
they  must  find  for  the  defendant 

"(8)  The  court  Instructs  the  jury  'that  the 
law  regards  every  injury  as  the  consequence 
or  result  of  the  proximate  cause  of  such  In- 
jury, and  not  as  the  consequence  or  result 
of  a  more  remote  cause,  although  but  for 
such  remote  cause  the  Injury  could  not  have 
occurred.  The  proximate  cause  is  not  nec- 
essarily the  nearest  cause  in  point  of  time 
or  space,  but  it  must  be  the  nearest  in  causal 
relation  to  the  Injury  or  result  In  other 
words,  the  proximate  cause  is  the  causing 
cause.  And  unless  the  Jury  believe  from  the 
evidence  that  some  negligent  act  or  omis- 
sion of  the  defendant  was .  the  proximate 
cause  of  the  plain  tiff  *s  Injury;  and  that  such 
result  (namely,  the  plalntifTs  injury)  was  the 
natural  and  probable  consequence  of  such 
negligent  act  or  omission  of  the  defendant — 
that  is  to  say,  such  a  result  as  a  reasonably 
prudent  man  by  the  exercise  of  reasonable 
prudence  might  have  anticipated  as  likely  to 
occur  In  the  manner  in  which  it  did  occur 
— ^they  must  find  for  the  defendant 

'*(9)  The  defendant  moves  the  court  to 
strike  out  all  the  evidence  adduced  by  and  on 
behalf  of  the  plaintiff  on  the  ground  that 
there  is  a  material  variance  between  the  case 
stated  in  the  declaration  and  the  case  which 
the  evidence  adduced  by  and  on  behalf  of 
the  plaintiff  tends  to  prove,  and  In  this  con- 
nection also  jisks  the  court  to  instruct  the 
jury  that  under  the  pleadings  in  this  case 
the  jury  cannot  find  for  the  plaintiff  upon  the 
evidence  adduced. by  and  on  his  behalf. 

"(10)  A  result  or  effect  which  Is  accom- 
plished by  the  intervention  of  some  Inde- 
pendent force  taking  advantage  of  and  oper- 
ating upon  a  thing,  and  thus  producing  a  re- 
sult not  the  natural  and  probable  effect  of 
the  thing  itself.  Is  not  chargeable  in  law  to 
the  thing  so  taken  advantage  of  and  oper- 
ated upon  by  the  independent  force." 

To  all  of  which  instructions  of  the  defend- 
ant the  plaintiff  objected;  and  thereupon  the 
court  gave  the  jury  the  following  12  instruc- 
tions: 

•*(!)  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  de- 
fendant the  Lynchburg  Telephone  Oompany. 
had  erected,  and  on  the  20th  day  of  October, 
1903,  maintained,  on  Eleventh  street,  be- 
tween Monroe  and  Taylor  streets,  in  the  city 
of  Lynchburg,  a  telephone  system  operated 
for  pay.  consisting  in  part  of  telephone  poles 
planted  in  and  along  said  Eleventh-  street 
between  said  Monroe  and  Taylor  streets,  and 
bad  attached  to  said  poles  certain  telephone 
wires,  forming  part  of  its  telephone  system, 
and  that  said  Eleventh  street  at  said  point, 
was  a  public  highway  over  which  the  public 
was  accustomed  to   trmTel»  and  that  the 


L^chburg  Traction  &  Light  Oompany,  at  the 
same  time,  on  said  Eleventh  street,  between 
Monroe  and  Taylor  streets,  maintained  an 
electric  trolley  street  car  system,  one  or 
more  of  the  wires  of  which  were  charged 
with  a  dangerous  current  of  electricity,  it 
was  then  the  duty  of  the  said  defendant,  the 
Lynchburg  Telephone  Oompany,  to  use  care 
commensurate  with  the  danger  and  con- 
sistent with  the  practical  conduct  of  its  busi- 
ness to  inspect  and  maintain  its  said  wires, 
in  order  to  prevent  its  said  wires  from  com- 
ing in  contact  with  the  said  heavily  charged 
wires  of  the  Lynchburg  Traction  &  Light 
Oompany,  in  such  manner  as  to  become  char- 
ged with  a  dangerous  current  of  electricity, 
and,  while  so  charged,  to  prevent  injury  to 
every  one  who  may  be  lawfully  in  proximity 
to  such  wires  or  liable  to  come  accidentally 
or  otherwise  in  contact  with  them,  and  any 
failure  upon  the  part  of  said  defendant  com- 
pany to  discharge  said  duty  would  be  negli- 
gence. 

"(2)  The  court  instructs  the  jury  that  al- 
though they  may  believe  from  the  evidence 
that  the  defendant,  the  Lynchburg  Telephone 
Oompany,  had  constructed  and  put  up  its 
poles  and  telephone  wires  along  Eleventh 
street,  between  Monroe  and  Taylor  streets, 
before  the  Lynchburg  Traction  &  Light  Oom- 
pany erected  and  constructed  its  electric 
trolley  street  car  system  along  said  Eleventh 
street  between  the  streets  aforesaid,  and 
that  thereafter  the  Lynchburg  Traction  & 
Light  Oompany  erected  and  constructed  its 
said  electric  trolley  street  car  system,  with 
its  trolley  wires  and  feed  wires,  charged  with 
a  heavy  and  dangerous  current  of  electricity, 
under  or  lower  than  the  vrires  of  the  said 
defendant,  the  Lynchburg  Telephone  0)m- 
pany,  this  fact  does  not  absolve  the  said  de- 
fendant from  the  duty  to  exercise  the  degree 
of  care  and  diligence  in  inspecting  and  main- 
taining its  own  wires,  as  set  forth  in  in- 
struction No.  1;  it  being  immaterial  which 
system  was  first  constructed  In  said  street. 

"(3)  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the' de- 
fendant company,  or  its  agents  or  employes 
in  charge,  knew,  or  by  the  exercise  of  care 
commensurate  with  the  danger  might  have 
known,  that  one  of  its  wires  strung  over  and 
along  Eleventh  street  between  Monroe  and 
Taylor  streets,  had  become  broken  and  de- 
tached from  its  proper  position  on  its  tele- 
phone poles,  and  had  come  in  contact  with, 
or  attached  to,  one  of  the  heavily  charged 
electric  wires  of  the  Lynchburg  Traction  & 
Light  Company,  In  such  manner  as  to  be  li- 
able to  be  or  become  charged  with  a  danger- 
ous current  of  electricity,  and  in  such  posi- 
tion as  to  be  liable,  by  a  change  of  position 
or  otherwise,  to  injure  a  child  passing  along 
or  being  in  said  Eleventh  street  then  it  was 
the  duty  of  the  said  defendant  company  and 
its  agents  or  employes  in  charge  to  remove 
said  wire,  and  a  failure  to  discharge  that 
duty  would  be  negligence. 

'(4)  The  court  instructs  the  jury  that  If 
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they  believe  from  the  evidence  that  on  the 
20th  day  of  October,  1903,  one  of  the  wires 
of  the  defendant  company  was  detached 
from  Its  proper  position  on  Its  pole  on  Elev* 
enth  street,  between  Monroe  and  Taylor 
streets,  and  came  In  contact  with  a  wire  of 
the  Lynchburg  Traction  &  Light  Company, 
which  was  charged  with  a  heavy  and  danger- 
ous current  of  electricity,  and  thereby  Itself 
became  charged  with  a  dangerous  current  of 
electricity,  and  hung  down  In  a  lot  abutting 
on  Eleventh  street  so  close  to  the  ground, 
and  so  near  to  Eleventh  street,  as  to  be  easily 
and  readily  grasped  by  a  child  while  passing 
along  or  being  in  said  Eleventh  street,  and 
that  the  defendant  knew,  or  by  the  exercise 
of  care  commensurate  with  the  danger  could 
.  have  known,  the  condition  of  said  wire,  and 
that  the  plaintiff,  while  In  said  Eleventh 
street,  took  hold  of  and  was  burned  and  In- 
jured by  the  said  wire  and  the  said  dangerous 
current  of  electricity  then  being  thereon,  the 
law  presumes,  prima  fade^  that  the  Injury 
to  the  said  plaintiff  was  caused  by  the  neg- 
ligence of  the  defendant  company,  and  the 
burden  Is  then  on  the  defendant  company  to 
establish  that  It  was  not  guilty  of  the  neg- 
ligence which  caused  the  said  Injury. 

"(6)  The  court  Instructs  the  jury  that  al- 
though they  may  believe  from  the  evidence 
that  the  Lynchburg  Traction  &  Light  Com- 
pany was  negligent  In  the  construction,  main- 
tenance, and  inspection  of  Its  trolley  wires, 
feed  wires,  or  other  wires,  passing  along  and 
over  Eleventh  street,  between  Monroe  and 
Taylor  streets,  or  along  and  over  any  other 
portion  of  said  Eleventh  street,  yet  If  the 
jury  further  believe  from  the  evidence  that 
the  defendant,  the  Lynchburg  Telephone 
Company,  was  also  guilty  of  negligence  In 
'  constructing.  Inspecting,  or  maintaining  Its 
own  wires,  and  that  the  negligence  of  both 
companies  concurred  In  producing  the  Injury 
of  the  plaintiff,  then  the  defendant  company 
win  not  be  excused  from  liability  for  its  own 
negligence  by  reason  of  the  negligence  of  the 
Lynchburg  Traction  &,  Light  Company. 

''La  other  words,  where  the  evidence  proves 
each  of  two  parties  to  have  been  guilty  of 
negligent  acts  of  commission  or  omission, 
which  acts  concurred  In  causing  the  injury  of 
another,  neither  of  the  said  parties  can  es- 
cape liability  for  his  own  negligence  by  show- 
ing the  negligence  of  the  other. 

"(6)  The  court  instructs  the  jury  that  any 
negligence  of  omission  or  commission  by  the 
employes,  agents,  or  servants  of  the  defend- 
ant company  In  the  discharge  of  their  duty 
Is  in  law  the  negligence  of  the  defendant 
company,  and  must  be  so  regarded  by  the 
Jury. 

"(7)  The  court  instructs  the  Jury  that  the 
burden  rests  upon  the  plaintiff  to  show  by  a 
preponderance  of  evidence  every  fact  neces- 
sary to  hold  the  defendant  liable  for  the  in- 
jury complained  of.  Such  evidence  must 
show  more  than  the  probability  of  a  negligent 
act    A  verdict  cannot  be  found  on   mere 


conjecture,  but  there  must  be  affirmative  and 
preponderating  proof  that  the  negligence  of 
the  defendant  was  the  proximate  cause  of 
the  injury  of  which  the  plaintiff  complains, 
or  that  its  negligence  concurred  with  that  of 
the  traction  company,  in  producing  the  in- 
jury. But  negligence  may  be  established  by 
the  evidence  of  the  defendant,  as  well  as  the 
plaintiff.* 

"(8)  The  court  instructs  the  jury  that,  In 
order  to  entitle  the  plaintiff  to  recover,  it 
must  appear  by  preponderating  and  affirma- 
tive evidence  that  the  negligence  of  the  de- 
fendant was  the  proximate  cause  of  the  in- 
Jury  complained  of,  or  that  said  injury  was 
caused  by  the  concurring  negligence  of  the 
defendant  and  the  traction  and  light  com- 
pany. 

"(9)  The  court  instructs  the  Jury  that  even 
though  they  may  believe  from  the  evidence 
that  the  defendant  company  negligently  al- 
lowed one  of  its  wires  to  become  detached 
from  its  poles  and  come  in  contact  with  a 
wire  of  the  traction  company  charged  with 
a  dangerous  ciurent  of  electricity,  and  that 
the  plaintifTs  injury  was  caused  by  his  com- 
ing in  contact  with  such  wire,  nevertheless, 
if  they  further  believe  from  the  evidence 
that  this  condition  had  remained  for  snch 
length  of  time  as  would  have  enabled  the 
said  traction  company  to  discover  and  rem- 
edy it  by  the  exercise  of  reasonable  care  in 
the  inspection  of  its  wires,  and  that  the  said 
negligence  of  the  traction  company  was  the 
Independent  or  proximate  cause  of  the  plain- 
tiff's injury,  they  must  find  for  the  defend- 
ant. 

"(10)  The  court  instructs  the  Jury  that  the 
law  considers  every  injury  as  the  conse- 
quence or  result  of  the  proximate  cause  of 
such  injury,  and  not  as  the  consequence  or 
result  of  a  more  remote  cause;  that  is,  an 
act  or  omission  occurring  or  concurring  with 
another,  which  had  it  not  liappened  the  in- 
jury would  not  have  been  inflicted,  notwith- 
standing the  latter.  But  proximate  cause 
does  not,  as  a  legal  term,  mean  closeness  or 
nearness  in  point  of  time,  or  the  physical 
sequence  of  events,  but  closeness  or  nearness 
in  point  of  causal  connection.  And  if  the 
Jury  believe  from  the  evidence  that  the  in- 
Jury  of  the  plaintiff  was  not  the  natural  and 
probable  result  of  some  negligent  act  or  omis- 
sion of  the  defendant,  and  in  the  light  of  at- 
tending circumstances  it  ought  to  have  been 
foreseen  by  a  person  of  ordinary  care,  then 
they  must  find  for  the  defendant 

"(11)  The  court  instructs  the  jury  that  If 
they  believe  from  the  evidence  that  the  plain- 
tiff, F.  O.  Bokker,  is  an  Infant  of  the  age 
of  eight  years,  then  the  law  presumes  him 
to  be  incapable  of  contributory  negligence; 
but  this  presumption  may  be  rebutted.  And 
if  the  Jury  shall  believe,  from  their  observa- 
tion of  the  plaintiff  on  the  stand  and  his  tes- 
timony and  other  evidence,  that  he  was  of 
sufficient  Intelligence,  capacity,  and  experi- 
ence to  know  the  probable  danger  from  the 
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wires  upon  or  near  Eleyenth  street,  and  his 
duty  to  avoid  tbem  for  his  protection,  and 
that  he  negligently  failed  to  avoid  them,  then 
bis  contributory  negligence  will  bar  his  re- 
covery. 

"(12)  The  conrt  Instructs  the  jury  that,  if 
they  find  for  the  plaintiff,  they  may,  in  esti- 
mating the  damages,  take  into  consideration 
the  bodily  injury  and  disability  sustained 
by  him,  If  any,  and  the  permanent  or  tempo- 
rary character  thereof,  and  the  physical  pain 
and  mental  anguish  of  the  plaintiff  caused 
thereby,  if  any,  and  flx  the  amount  of  dam- 
age at  such  sum  as  will  be  a  just,  reasonable, 
and  proper  compensation  therefor." 

To  all  of  which  instructions,  except  the 
sixth,  seventh,  ninth,  and  twelfth,  the  said 
defendant  objected. 

Caskie  &  Coleman  and  P.  H.  0.  Cabell,  for 
plaintiff  in  error.  Lee  &  Howard,  for  de- 
fendant in  error. 

KEITH,  P.  The,  defendant  In  error,  a 
little  boy  eight  years  of  age,  was  sitting  upon 
a  box  on  the  sidewalk  of  one  of  the  streets 
in  the  city  of  Lynchburg,  when,  seeing  what 
he  supposed  to  be  a  string  dangling  down 
through  the  limbs  of  a  tree  in  an  adjacent 
yard,  he  put  out  his  hand  and  grasped  It 
It  proved  to  be  an  electric  veire  belonging  to 
the  Lynchburg  Telephone  Company,  which 
had  broken  and  fallen  upon  a  hook  of  the 
Lynchburg  Traction  &  Light  Company,  and 
Ity  that  means  came  in  contact  vrith  a  wire 
of  the  latter  company  heavily  charged  with 
electricity.  The  defendant  in  error  was 
knocked  down,  his  person  burned  in  several 
places,  and  his  right  hand  so  injured  that  the 
first,  second,  and  third  fingers  were  cut  off 
close  to  the  knuckle  Joints. 

The  jury  brought  In  a  verdict  for  $10,000, 
but  the  trial  court,  deeming  it  excessive,  put 
the  defendant  in  error  upon  terms  either  to 
accept  an  abatement  of  the  verdict  to  $5,000, 
or  have  It  set  aside.  The  judgment  of  the 
conrt  recites  that  'thereupon  the  plaintiff, 
mider  protest,  accepted  the  said  sum  of  $5,- 
000,  and  the  motion  of  the  defendant  is 
therefore  overruled.*'  To  the  action  of  the 
court  in  refusing  to  set  aside  the  verdict,  the 
defendant  excepted,  and  the  case  is  now  be- 
fore us  to  review  certain  rulings  made  Ity 
the  trial  court 

The  first  error  assigned  Is  to  the  action 
of  the  court  permitting  the  witness  Appep> 
son  to  testify  that  Freed,  the  manager  of  the 
Lynchburg  Telephone  Company,  after  the  ac- 
cident admitted  that  the  wire  with  which 
defendant  in  error  came  in  contact  belonged 
to  the  Lynchburg  Telephone  Company. 

It  appears  that  shortly  after  the  accident 
Apperson,  the  president  of  the  Lynchbuiir 
Traction  A  Light  Company,  went  to  a  point 
at  or  near  the  scene  of  the  accident  Mr. 
Freed,  the  manager  of  the  Lynchburg  Tele- 
phone Company,  was  also  there.  These  men 
were  upon  the  scene  of  the  aoddent  In  the 


discbarge  of  duties  which  devolved  upon 
them  as  the  officers  of  their  respective  com- 
panies, and  the  answer  given  to  the  question 
was,  we  think,  admissible,  not  as  a  part  of 
the  res  gestse,  but  because  made  by  an  officer 
In  the  performance  of  bis  duty.  2  Oook  on 
Corp.  (4th  Ed.)  S  726. 

In  Morse  v.  Conn.  Rlv.  R.  R.  Co.,  72  Mass. 
450.  it  is  held  that  in  an  action  against  a 
railroad  corporation  by  a  passenger  for  the 
loss  of  his  trunk  the  admissions  of  the  con- 
ductor, baggage  master,  or  station  master,  as 
to  the  manner  of  the  loss,  made  in  answer 
to  inquiries  In  behalf  of  the  passenger,  are 
admissible  in  evidence  against  the  corpora- 
tion. 

In  Lane  v.  Boston  &  Albany  R.  Co.,  112 
Mass.,  at  page  455,  it  is  held  that  in  an  ac- 
tion against  a  railroad  company  for  the  non- 
delivery of  lost  freight  the  declaration  of 
their  freight  agent  that  he  thought  perbapi 
the  Thompsons  had  got  it  made  in  answer  to 
an  Inquiry  by  the  consignee,  is  admissible  in 
evidence  against  the  company;  Chief  Justice 
Gray  remarking  that  "the  declarations  of 
their  freight  agent  in  answer  to  the  plaintiffs' 
demand  were  made  in  the  performance  of 
his  duty,  and  therefore  rightly  admitted  in 
evidence  against  the  defendants.'* 

In  Toll  Bridge  Co.  ▼.  Betsworth,  80  Conn. 
880,  the  plaintiffs  were  a  corporation  owning 
a  toll  bridge,  through  which  was  a  draw  for 
the  passage  of  vessels;  the  charter  requir- 
ing them  to  keep  a  draw-tender,  and  to  open 
the  draw  for  vessels  desiring  to  pass  through. 
A  general  statute  required  vessels  passing 
through  any  such  draw  to  warp  through, 
and  not  to  sail  through,  and  imposed  a  pen- 
alty for  the  violation  of  the  act  The  de- 
fendant in  passing  with  his  vessel  through 
the  draw,  which  had  been  opened  by  the 
draw-tender  for  him  to  pass,  sailed  through, 
instead  of  warping  through,  and  in  so  doing 
was  driven  against  the  side  of  the  draw,  and 
Injured  It  In  an  action  brought  by  the  com- 
pany for  the  damage  the  defendant  claimed 
that  the  plaintiffs  had,  by  long  use,  licensed 
vessels  to  sail  through,  and  offered  evidence 
of  declarations  made  by  the  draw-tenders  at 
various  times  when  vessels  were  passing 
through  under  sail  that  they  preferred  to 
have  them  go  through  In  that  manner.  Held, 
that  their  admissions  ware  admissible  as  the 
declarations  of  the  agents  of  the  company 
while  in  the  discharge  of  their  duties  as  such 
agents. 

In  the  case  before  us  the  manager  of  the 
telephone  company  (the  general  manager  of 
the  company.  If  there  be  a  difference,  as  be 
is  sometimes  spoken  of  in  the  evidence)  was 
upon  the  scene  of  the  accident  and  investi- 
gating the  circumstances  connected  with  it 
He  was  speaking  vrlth  reference  to  a  matter 
about  which  he,  if  any  one,  had  knowledge- 
that  is,  whether  or  not  the  wires  in  question 
were  the  property  of  the  company  of  which 
he  was  manager — ^and  he  made  the  state- 
ment with  respect  to  their  ownership  while 
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engaged  In  the  performance  of  a  duty  as 
an  officer  of  the  company. 

The  next  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  refusing  to  strike  out 
all  the  evidence  introduced  by  and  on  be- 
half of  the  plaintiff  on  t^e  ground  that  there 
is  a  material  variance  between  the  case  stat- 
ed in  the  declaration  and  the  case  which 
the  evidence  tends  to  prove. 

The  declaration,  omitting  the  recitals  and 
mere  formal  parts,  states:  *'That  on  the 
20th  day  of  October,- 1903,  by  reason  of  the 
carelessness  and  negligence  of  the  said  de- 
fendant, its  agents  and  servants,  aforesaid, 
a  part  of  one  of  its  said  telephone  wires, 
located  in,  along,  upon,  and  over  said  Elev- 
enth street,  between  Harrison  and  Wise 
streets,  as  aforesaid,  at  a  point  on  said 
Eleventh  street  between  said  Harrison  and 
Wise  streets^  to  wit,  between  Monroe  and 
Taylor  streets,  became  detached  from  its 
proper  location  upon  the  defendant's  poles 
aforesaid,  and,  by  reason  of  the  carelessness 
and  negligence  of  the  said  defendant,  its 
agents  and  servants,  aforesaid,  came  in  con- 
tact with  one  or  more  of  the  aforesaid  wires 
of  the  electric  railway  aforesaid,  there  lo- 
cated, as  aforesaid,  and  then  and  there  char- 
ged, as  aforesaid,  with  a  heavy  and  dan- 
gerous current  of  electricity;  and  also  in 
contact  with  the  right  hand  and  legs  of  the 
said  plaintiff,  who  was  then  and  there  in 
said  Eleventh  street,  at  the  point  aforesaid; 
and  thereby,  and  by  reason  of  the  careless- 
ness and  negligence  of  the  said  defendant. 
Its  agents  and  servants,  aforesaid,  the  heavy 
and  dangerous  current  of  electricity  then  and 
there  being  upon  and  passing  over  the  said 
wires  of  the  said  electric  railway  was  con- 
ducted to,  against,  and  through  the  right 
hand  and  legs  of  the  said  plaintiff,  whereby 
and  by  means  whereof  the  said  plaintiff  was 
greatly  shocked,  stunned,  and  rendered  in- 
sensible, and  caused  to  suffer  great  bodily 
pain  and  anguish,  and  whereby  also  the  said 
plaintiff  was  greatly  and  painfully  burned 
in  and  about  his  legs,  and  in  and  about  his 
right  hand  to  such  an  extent  that,  it  being 
thereby  rendered  necessary,  the  three  main 
fingers  (the  first,  second,  and  third)  of  the 
said  plaintiff's  said  hand  were  amputated, 
and  he  was  and  is  thereby  rendered  perma- 
nently maimed  and  disfigured,  and  incapaci- 
tated for  the  performance  of  the  ordinary 
duties  of  life  and  for  the  performance  of 
manual  or  clerical  labor,  and  whereby,  also, 
he  was  caused  to  suffer  great  bodily  pain 
and  permanent  mental  anguish  and  mortifica- 
tion." 

The  proof  shows  that  the  defendant  in 
error  had  taken  a  seat  upon  a  box,  and  that, 
seeing  what  he  supposed  to  be  a  string 
hanging  through  the  limbs  of  a  tree  near 
the  railing,  he  put  his  hand  through  or  over 
the  railing,  grasped  the  wire,  and  was  in- 
jured. Now,  the  contention  is  that  that 
proof  constituted  a  material  variance  from 
the  averments  of  the  declaration*  because  it 


is  there  stated  that  the  defendant  in  error 
was  tn  Eleventh  street,  while  the  evidence 
proves  that  he  was  injured  by  a  wire  hanging 
down  through  a  tree  and  into  a  yard  adjacent 
to,  but  not  in.  Eleventh  street  There  is  no 
averment  in  the  declaration  as  to  the  pre- 
cise position  of  the  wire.  It  is  nowhere  said 
that  it  was  in  Elleventh  street  But  it  plain- 
ly appears  that,  if  not  in  Eleventh  street, 
it  was  in  a  position  of  such  proximity  to 
Eleventh  street  as  to  have  inflicted  the  in- 
jury upon  this  child,  who  was  at  the  time 
ixk  the  street  So  that,  if  the  plaintiff  in 
error  is  to  escape  liability,  it  must  be  not 
upon  the  ground  of  a  variance  between  the 
allegata  and  probata,  but  because  for  some 
other  reason  the  proof  does  not  establish  its 
liability — as,  for  instance,  that  the  presence 
of  the  wire  in  the  position  in  which  it  in- 
flicted the  injury  was  not  due  to  Its  negli- 
gence. 

The  third  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  giving  certain  instruc- 
tions over  the  objection  of  the  plaintiff  in 
error,  and  in  refusing  certain  instructions 
asked  for  by  it.  These  instructions  will  be 
found  In  the  statement  of  the*  case  by  the 
reporter. 

We  shall  not  attempt  to  discuss  all  the  ob- 
jections taken  to  the  numerous  instructions 
given  and  refused  In  this  case.  Ckmtenting 
ourselves  with  the  statement  that  the  in- 
structions given  by  the  court  fairly  submit- 
ted the  case  to  the  Jury,  we  shall  leave  them 
to  speak  for  themselves,  adverting  briefly 
only  to  a  few  of  the  more  serious  objections 
urged. 

In  the  petition  for  an  appeal  it  is  suggest- 
ed, and  it  was  urged  in  argument  before 
the  court,  that  by  the  testimony  of  the  de- 
fendant in  error  he  was  '*in  unlawful  proxim- 
ity to  the  wire  in  question."  This  contention 
seems  to  be  based  upon  the  idea  that  while 
the  defendant  in  error  was  lawfully  in  the 
street  his  hand  was  unlawfully  thrust  through 
or  over  the  railing;  in  other  words,  that  the 
defendant  was  injured  while  in  the  commis- 
sion of  a  trespass. 

In  legal  contemplation  it  may  be  that  any 
xmauthorized  entry  upon  the  premises  of  an- 
other whose  titie  extends  to  the  center  of 
the  earth  downward,  and  without  limit  up- 
ward, by  putting  one's  hand  through  or  over 
a  boundary  fence.  Is  a  trespass.  It  would, 
however,  certainly  seem  that  the  trespass 
had  reached  its  vanishing  point  when  such  a 
trespass  was  committed  by  a  child  eight 
years  of  age.  The  owner  of  the  premises 
would  find  it  difficult  to  maintain  such  a 
defense  if  he  had  knowingly  permitted  so 
grievous  a  danger  to  exist  within  reach  of  a 
public  street,  and  thereby  caused  an  injury 
to  one  incapable  of  contributory  negligence. 
The  proof  in  this  case  is  that  the  wire  which 
inflicted  the  injury  belonged  to  the  Lynch- 
burg Telephone  Company;  that  it  was  a  test 
wire — ^No.  19;  that  it  had  been  broken  in 
divers  places;  that  it  had  been  broken  In  the 
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place  where  the  Injury  occurred  for  three 
days  (the  little  boy  who  was  Injured  had  seen 
ft  two  days  before  the  accident),  and  the  tel- 
ephone company  had  been  Informed  of  Its 
condition.  These  facts  folly  warranted  the 
court  In  giving  the  Jury  instractlon  No.  1. 

The  objection  to  the  second  instructioii 
was  very  properly  withdrawn. 

The  next  assignment  of  error  is  to  the 
third  instruction,  the  objection  to  which  is 
stated  to  be  that  it  assumes  facts  which 
should  hare  been  left  to  the  jury.  We  do 
not  so  understand  the  instruction.  Every 
recital  of  fact  in  that  Instruction  we  under- 
stand to  have  been  left  to  the  determination 
of  the  jury  upon  the  evidence. 

The  fourth  Instruction  was  objected  to  be- 
canse,  as  claimed,  there  is  no  evidence  to  sus- 
tain it;  while,  as  it  appears  to  us,  the  evi- 
dence fully  warrants  the  jury  in  finding  every 
fact  to  have  been  proved  upon  which  that 
instruction  Is  predicated,  and  it  was  the 
duty  of  the  court  to  give  it  if  the  evidence 
had  a  tendency  to  prove  them. 

The  fifth  instruction  is  plainly  right,  as  are 
the  seventh,  eighth,  and  ninth.  The  tenth 
seems  to  us  sufficiently  favorable  to  the 
plaintiff  in  error,  and  is  substantially  the 
same  as  instruction  No.  8  asked  for  by  it. 

We  think,  upon  the  whole  case,  that  there 
was  nothing  prejudicial  to  the  plaintiff  in  er- 
ror in  the  rulings  of  the  court  upon  the  in- 
structions, and  that  the  case  was  in  all  re- 
spects fairly  submitted  to  the  jury. 

With  respect  to  the  evidence,  we  deem  it 
plainly  sufficient  to  warrant  the  judgment  of 
the  court 

The  defendant  In  error  asks  us  to  review 
the  action  of  the  court  in  requiring  him  to 
remit  a  part  of  the  verdict  upon  the  penal- 
ty of  having  It  set  aside.  He  accepted  the 
verdict,  and  cannot  now  be  heard  to  question 
it 

Upon  the  whole  case,  we  think  there  is  no 
error,  and  the  judgment  is  affirmed. 


(108  Va.  8U) 

JOHN8TOK  V.  OEORGB  D.  WITT  SHOE 

CO. 

(Supreme  Oourt  of  Appeals  of  Virginia.    March 

9,  1905.) 

BAKKBUFTOT— PBEFBBENCE — VOIUABLB    TBAN8- 
nCBS— I N8TBU0TI0NS. 

1.  Bankr.  Act  July  1,  1898,  c.  541,  |  eO,  pars, 
-a''  and  "b."  SO  Stat  562  [U.  S.  Oomp:  St 
1901,  p.  S445],  define  a  preference  as  a  transfer 
of  property  by  an  Insolvent  the  effect  of  which 
Is  to  enable  one  creditor  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  creditor 
of  the  same  class,  and  declare  preferences  made 
within  four  months  of  bankruptcy  proceedings 
voidable  by  the  trustee  If  the  person  receiving 
the  same  uiall  have  had  reasonable  cause  to  be- 
lieve that  a  preference  was  intended.  Para- 
graph *^e"  of  the  same  section  declares  all  con- 
veyances made  b^  a  bankrupt  within  four 
months  prior  to  filmg  a  petition  with  the  intent 
is  hinder,  delay,  or  defraud  creditors  null  and 
Toid  as  against  creditors.     Held  that  where  a 


declaration  by  a  trustee  to  recover  property 
transferred  by  the  bankrupt  within  four  montlui 
prior  to  the  bankruptcy  proceedings  alleged 
merely  the  making  and  reception  of  a  prefer- 
ence, and  contained  no  allegations  of  fraud,  a 
request  to  charge  on  fraud  in  the  language  of 
paragraph  'V  was  properly  refused. 

2.  An  instruction  on  the  issue  of  notice  to  a 
creditor  of  his  debtor's  Insolvency  and  Intent 
to  prefer  the  creditor,  in  violation  of  Bankr. 
Act  July  1,  1898,  c  541,  §  60,  pars.  **a"  and 
"b,"  80  Stat  562  [U.  S.  Comp.  St  1901.  p. 
8445],  in  paying  him  the  amount  of  his  debt 
was  properly  refused  where  it  hypothesized  th€ 
creditor's  knowledge  of  a  number  of  suspldour 
circumstances  connected  with  the  debtors  con* 
duct  of  her  business,  and  failed  to  refer  to  other 
facts  arising  in  the  |;eneral  course  of  dealing 
between  the  parties,  mdicating  the  probability 
of  the  debtor's  solvency  near  the  time  of  the  pay- 
ment 

3.  Under  Bankr.  Act  July  1, 1898,  c.  541.  §  60, 
pars,  "a"  and  "b,"  30  Stat  562  [U.  S.  fcomp. 
St  1901,  p.  3446],  defining  a  preference  as  a 
transfer  of  properly  by  an  insolvoit  the  effect 
of  which  is  to  enable  one  creditor  to  obtain  a 
greater  percentage  of  his  debt  than  any  other 
creditor  of  the  same  class,  and  declaring  prefer- 
ences made  within  four  months  of  banlmiptcy 
proceeding  voidable  by  the  trustee  if  the  per- 
son receivmg  the  same  shall  have  had  reasonable 
cause  to  believe  that  a  preference  was  Intended, 
it  is  not  enough,  to  constitute  a  voidable  prefer- 
ence, that  the  creditor  suspected,  or  had  cause 
to  suspect  that  a  preference  was  intended ;  but 
he  most  have  had  reasonable  cause  to  so  be- 
lieve. 

Error  to  Clrcnit  Court  of  City  of  Lynch- 
burg. 

Action  by  James  D.  Johnston*  trustee  in 
bankruptcy  of  Mrs.  D.  A.  Webb,  against  the 
Qeorge  D.  Witt  Shoe  Company.  There  was 
a  Judgment  for  defendant  and  plaintiff 
brings  error.    Affirmed. 

The  court  instructed  the  Jory  as  follows: 

(1)  First  That  it  is  an  act  of  bankrupt- 
cy for  a  person  to  transfer,  while  insolvent 
any  portion  of  his  property  to  one  or  more 
of  his  creditors,  with  intent  to  prefer  such 
creditors  over  his  other  creditors. 

'^Second.  That  a  person  Is  deemed  insolv- 
ent within  the  provisions  of  the  bankrupt- 
cy law,  whenever  the  aggregate  of  his  prop- 
erty, exclusive  of  any  property  which  he 
may  have  conveyed,  transferred,  ooncealed, 
or  removed,  or  permitted  to  be  concealed 
or  removed,  with  intent  to  defraud,  hinder, 
or  delay  his  creditors,  will  not  at  a  fair 
ralnatlon,  be  sufficient  in  amount  to  pay  his 
debts. 

''Third.  That  a  person  is  deemed  to  have 
given  a  preference,  if,  being  insolvent  he 
has  made  a  transfer  of  any  of  his  property, 
and  the  effect  of  this  transfer  is  to  enable 
any  one  of  his  creditors  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  of 
snch  creditors  of  the  same  class. 

"Fourth.  That  if  an  Insolvent  person  has 
made  such  a  transfer,  and  within  four 
months  thereafter  he  ffies  a  petition  in  bank- 
ruptcy, then  If  the  person  receiving  this 
transfer,  or  to  be  benefited  thereby,  or  his 
agent  acting  therein,  shall  have  liad  reason- 
able cause  to  believe  tliat  it  was  intended 
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thereby  to  give  a  preference,  tben  this  pref- 
erence shall  be  voidable  by  the  trustee  of 
the  bankrupt,  and  he  may  recover  the  prop- 
erty, or  its  value,  from  the  person  receiving 
the  same. 

,  "Fifth.  That  if  the  debtor  making  the  pay- 
ments is  actually  insolvent  at  the  time,  and 
the  means  of  knowledge  upon  the  subject 
are  available,  and  the  creditor  receiving  or 
being  benefited  by  the  payment,  or  his  agent 
conducting  the  transaction,  is  in  possession 
of  such  facts  and  circumstances  as  would 
lead  a  prudent  business  man  to  conclude 
that  the  aggregate  of  the  debtor's  property, 
exclusive  of  any  property  which  he  may 
have  conveyed,  transferred,  concealed,  or 
removed,  or  permitted  to  be  concealed  or 
removed,  with  intent  to  hinder,  delay,  and 
defraud  his  creditors,  would  not,  at  a  fair 
valuation,  be  sufficient  to  pay  his  debts  (or 
if  the  facts  and  circumstances  in  possession 
as  aforesaid  are  such  as  clearly  ought  to  put 
a  prudent  business  man  on  inquiry),  then, 
in  either  case,  the  law  considers  that  there 
is  reasonable  cause  to  believe  that  the  trans- 
ferror intended  to  give  a  preference,  as  here- 
inbefore defined^  and  the  transfer  is  void- 
able. 

"But  if  the  facts  and  circumstances  with- 
in the  knowledge  of  the  creditor  or  his  agent 
at  the  time  of  the  transaction  do  not  create 
more  than  a  suspicion  in  the  mind  of  pos- 
sible insolvency,  then  the  creditor  is  not  put 
upon  inquiry,  and  he  is  not  charged  with 
knowledge  of  his  debtor's  financial  condi- 
tion. 

"It  is  for  the  Jury  to  determine  upon  the 
evidence  in  any  given  case  whether  the 
facts  and  circumstances  known  to  the  cred- 
itor, or  his  agent,  at  the  time  of  the  trans- 
fer by  the  debtor  which  is  the  subject  of 
investigation,  were  adequate  to  furnish  a 
reasonable  cause  to  believe  that  a  prefer- 
ence In  the  meaning  of  the  law  was  In- 
tended to  be  given,  or  whether,  falling  short 
of  this,  they  simply  sufficed  to  create  a  sus- 
picion In  the  mind  of  possible  insolvency. 

"(2)  The  court  Instructs  the  jury  further 
that  If  they  believe  from  the  evidence  that 
on  October  1,  1902,  Mrs.  D.  A.  Webb,  while 
insolvent,  and  within  four  months  of  the  fil- 
ing of  a  petition  in  bankruptcy  by  her, 
transferred  a  portion  of  her  property  to  the 
defendant  with  the  Intention  to  prefer  It  over 
the  other  creditors,  and  that  subsequently 
she  was  adjudged  to  be  a  bankrupt,  and  that 
the  defendant  receiving  the  payment  or 
benefiting  thereby,  or  its  agent  acting  there- 
in, had  reasonable  cause  to  believe  that  it 
was  Intended  thereby  to  give  a  preference, 
then  they  should  find  for  the  plaintiff,  and 
assess  his  damages  at  $3,100,  with  Interest 
thereon  from  the  time  demand  was  made 
on  the  defendant  by  the  plaintiff,  and  in 
ascertaining  whether  there  was  a  reasonable 
cause  for  such  belief  the  Jury  should  look 
to  all  the  dealings  between  the  parties  as 


disclosed  by  the  evidence,  and  all  the  facts 
and  circumstances  known  to  the  defendant, 
or  its  agent,  surrounding  and  attendant  up- 
on the  final  transaction  of  payment 

"(3)  The  court  instructs  the  Jury  further 
that,  even  though  they  may  believe  from  the 
evidence  that  at  the  time  he  received  the 
acceptances  of  D.  R.  Beale  &  Co.,  the  de- 
fendant's treasurer  had  a  suspicion  in  his 
mind  that  the  debtor  was  insolvent,  this 
alone  Is  not  sufficient  to  support  a  verdict 
for  the  plaintiff.  They  should  find  for  the 
defendant,  unless  they  believe  further  from 
the  evidence  that  at  the  time  of  the  trans- 
fer the  defendant  or  its  treasurer  actually 
knew,  or  had  reasonable  cause  to  believe, 
that  It  was  intended  thereby  to  give  a  pref- 
erence. 

"(4)  The  court  instructs  the  Jury  further 
that  if  they  believe  from  the  whole  evi- 
dence that  at  the  time  of  the  transfer  by 
Webb  to  the  defendant  company  the  said 
company  and  Its  treasurer  believed  that 
Webb  was  solvent,  and  that  the  facts  and 
circumstances  within  its  knowledge  or  that 
of  its  agent  did  not  furnish  probable  cause 
to  believe  that  a  preference  was  Intended, 
then  they  should  find  for  the  defendant, 
even  should  they  further  believe  that  at  the 
time  of  the  transfer  the  debtor  was  actually 
insolvent 

"(5)  The  court  Instructs  the  jury  that  it 
is  their  province  to  determine  from  the  evi- 
dence in  this  case,  taking  into  consideration 
all  the  facts  and  circumstances  established 
as  to  the  nature,  character,  course,  and  de- 
tails of  the  dealings  between  the  plaintiff  and 
defendant  whether  this  evidence  establishea 
by  a  fair  preponderance  thereof  that  at  the 
time  of  the  transfer  the  debtor  was  insolvent 
and  the  creditor  or  its  agent  knew  It  or  had 
reasonable  cause  to  believe  that  a  prefer- 
ence was  intended,  in  which  event  they 
should  find  for  the  plaintiff,  or  whether  it 
merely  establishes  that  the  debtor  was  in- 
solvent at  the  time  of  the  transfer,  but  that 
the  creditor  and  its  agent  was  unaware  of 
it  or  had  a  mere  suspicion  of  the  insolvency, 
in  which  event  they  should  find  for  the  de- 
fendants. Reasonable  cause  to  believe  that 
the  debtor  Intended  to  make  a  preference 
by  a  transfer  and  reasonable  cause  to  be- 
lieve that  at  the  time  of  this  transfer  the 
debtor  was  insolvent  are  the  same  thing,  so 
far  as  the  creditor  receiving  or  being  bene- 
fited by  the  transfer  is  concerned." 

The  thirteenth  instruction  requested  by 
plaintiff  and  refused  by  the  court  which  la 
referred  to  In  the  opinion,  was  as  follows: 

"The  court  instructs  the  Jury  that  if  they 
believe  from  the  evidence— 

"(1)  That  D.  A.  Webb  had  been  dealing 
with  the  defendant  for  a  number  of  years, 
during  all  of  which  time  she  was  not  only 
slow  in  payment  but  did  not  meet  her  notes 
at  maturity. 

"(2)  That  during  the  said  period  It  knew  of 
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her  'kittng*  checks,  and  doing  acts  Indicating 
bad  business  methods. 

'*(S)  That  it  knew,  or  had  reason  to  be> 
lleve,  that  said  Webb  was  dealing  with  other 
merchants,  and  had  no  reason  to  believe  she 
pursued  different  methods  from  those  pmv 
sued  with  the  defendant. 

"(4)  That  the  said  Webb  sold  to  Beale  & 
Co.,  for  $7,500,  her  entire  business,  out  of 
which  $2,000  was  paid  to  the  First  National 
Bank  of  Roanoke,  $2,000  to  the  Lynchburg 
Shoe  Company,  and  $8,100  to  the  defendant; 
and 

"(5)  That  such  sale  was  out  of  the  ordi- 
nary course  of  business,  and  that  it  was  the 
result  of  the  importunities  of  the  defendant 
for  payment,  and  the  defendant  knew  these 
facts;   and 

"(6)  That  under  such  circumstances  it  was 
the  duty  of  the  defendant,  as  an  ordinarily 
prudent  person,  to  inquire  as  to  the  assets 
and  liabilities  of  the  debtor,  Webb,  before 
accepting  payment. 

"Then  the  law  affects  the  defendant  with 
knowledge  of  all  facts  that  such  Inquhry 
would  naturally  have  disclosed,  and,  If  such 
Inquiry  would  have  shown  that  $7,500  was 
the  fair  value  of  Mrs.  Webb's  property  so 
sold,  and  that  all  her  property  was  not  suffi- 
cient to  pay  the  same  percentage  to  all  her 
creditors,  they  must  find  for  the  plaintiff.'* 

J.  H.  &  Li.  D.  Lewis,  Smith  &  King,  H.  T. 
Hall,  Cocke  &,  Glascow,  and  Scott  &  Staples, 
for  plaintiff  in  error.  Wilson  &  Manson,  for 
defendant  in  error. 

KEITH,  P.  Johnston,  trustee  in  bank- 
ruptcy of  Mrs.  D.  A.  Webb,  filed  his  declara- 
tion of  trespass  on  the  case  in  assumpsit  in 
the  circuit  court  of  the  city  of  Lynchburg, 
the  first  count  of  which  Is  as  follows: 

*'James  D.  Johnston,  trustee  in  bankruptcy 
of  Mrs.  D.  A.  Webb,  complains  of  the  George 
D.  Witt  Shoe  Company,  a  corporation,  of  a 
plea  of  trespass  on  the  case  in  assumpsit,  for 
this,  to  wit,  that  heretofore,  to  wit,  on  the 
1st  day  of  October,  1902,  the  said  Mrs.  D. 
A.  Webb,  while  insolvent,  transferred,  as- 
signed, and  paid  over  to  the  said  defendant, 
the  George  D.  Witt  Shoe  Company,  a  large 
part  of  her  estate,  to  wit,  the  sum  of  three 
thousand  one  hundred  dollars  ($8,100),  In  set- 
tlement of  an  alleged  antecedent  debt  claim- 
ed to  be  due  the  said  defendant  by  the  said 
Mrs.  I>.  A.  Webb,  and  without  any  present 
consideration  passing  from  the  said  defend- 
ant to  the  said  Mrs.  D.  A.  Webb  at  the  time 
of  the  said  transfer  and  payment  as  afc^e- 
said,  and  for  the  purpose  on  the  part  of  the 
said  Mrs.  D.  A.  Webb  of  giving  to  the  said 
defendant,  the  George  D.  Witt  Shoe  Com- 
pany, a  preference  over  her  other  creditors; 
which  insolvency  of  the  said  Mrs.  D.  A. 
Webb  and  her  purpose  of  giving  a  prefer- 
ence as  aforesaid  were  known  to  the  de- 
fendant, the  George  D.  Witt  Shoe  Company, 
ixr  It  had  reasonable  cause  to  believe  the 


same  existed  on  the  part  of  the  said  Mrs.  D. 
A.  Webb,  at  the  time  of  the  transfer  and 
payment  aforesaid. 

''And  the  plaintiff  further  says  that  sub- 
sequentiy,  to  wit,  on  the  7th  day  of  October, 
1902,  the  said  Mrs.  D.  A.  Webb  filed  her 
petition  in  bankruptcy  in  the  District  Court 
of  the  United  States  for  the  Western  District 
of  Virginia,  showing  a  large  amount  of  debts 
due  by  her,  to  wit,  the  sum  of  $5,864.47,  and 
showing  no  assets  with  which  to  pay  any 
portion  of  the  said  debts.  And  subsequently, 
to  wit,  on  the  10th  day  of  October,  1902,  the 
said  Mrs.  D.  A.  Webb  was  regularly  adjudg- 
ed a  bankrupt  by  the  said  District  Court  of 
the  United  States  for  the  Western  District 
of  Virginia,  and  subsequentiy,  to  wit,  on  the 
4th  day  of  November,  1902,  the  said  James 
D.  Johnston  was  regularly  appointed  and 
qualified  as  trustee  in  bankruptcy  of  the  said 
Mrs.  D.  A.  Webb. 

''And  the  said  plaintiff  further  says  that 
by  virtue  of  the  said  appointment,  trustee  as 
aforesaid,  the  said  money  so  paid  passed  to 
the  plaintiff,  he  became  duly  vested  with  the 
right  to  demand  of  the  said  defendant,  the 
George  D.  Witt  Shoe  Company,  a  return  of 
the  money  so  paid  it  as  aforesaid  by  the  said 
Mrs.  D.  A.  Webb,  and  it  became  the  duty  of 
the  George  D.  Witt  Shoe  Company,  the  de- 
fendant, to  pay  over  to  the  said  plaintiff  the 
said  sum  of  money  so  paid  it  by  the  said 
Mrs.  D.  A.  Webb  as  aforesaid. 

"And  the  plaintiff  further  says  that,  pur- 
suing his  duties  in  the  premises,  he  has  made 
regular  demand  of  the  said  defendant,  the 
George  D.  Witt  Shoe  Company,  for  the  re- 
turn to  him  of  the  said  sum  of  money  paid 
it,  as  af(H*esaid,  by  the  said  Mrs.  D.  A.  Webb. 

"Nevertheless  the  said  defendant,  the 
George  D.  Witt  Shoe  Company,  not  regard- 
ing its  duties  and  obligations  in  the  premises, 
although  often  requested  to  perform  the  same 
and  pay  the  said  sum  of  money  or  estate  of 
the  said  bankrupt  to  the  said  plaintiff,  her 
trustee,  it  has  failed  to  pay  the  said  plaintiff 
the  said  sum  of  money,  or  any  part  thereof, 
but  to  pay  the  same  it  has  hitherto  refused, 
and  still  doth  refuse;  to  the  damage  bf  the 
said  plaintiff  four  thousand  dollars  ($4,000)." 

The  special  count  is  followed  by  the  gen- 
eral counts  in  aasumpsit  usual  in  such  cases. 

The  defendant  pleaded  non  assumpsit 
The  Jury  found  a  verdict  sustaining  this 
plea.  The  court  entered  Judgment  upon  it, 
and  the  case  Is  before  us  upon  certain  ex- 
ceptions taken  during  the  progress  of  the 
trial. 

The  action  of  the  court  in  refusing  certain 
Instructions  asked  for  by  the  plaintiff  in  the 
court  below  and  granting  others  asked  for 
by  the  defendant  Is  assigned  as  error,  but  the 
only  specific  errors  pointed  out  are  with  re- 
spect to  the  sixth  and  thirteenth  instructions 
asked  for  by  plaintiff  in  error,  which  the 
court  refused  to  give. 

The  sixth  instruction  is  as  follows:    **U 
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the  Jnry  believe  from  the  eyldence  (1)  that  on 
or  about  the  1st  day  of  October,  1902,  Mrs.  D. 
A.  Webb  made  a  transfer  of  a  part  of  her 
property  to  the  defendant;  (2)  that  within 
four  months  of  the  said  date,  namely,  the 
7tb  day  of  October,  1902,  she  filed  a  petition 
in  bankruptcy,  and  was  adjudged  a  bankrupt 
under  the  bankruptcy  law  of  1808;  and  (3) 
that  such  transfer  was  done  by  her  with  the 
intent  and  purpose  on  her  part  to  hinder, 
delay,  and  defraud  her  creditors,  or  any  of 
them — then  such  transfer  is  null  and  void  em 
against  such  creditors,  except  as  to  purchas- 
ers in  good  faith  and  for  a  present  fair  con- 
sideration, and  the  property  so  transferred 
passed  to  her  trustee,  the  plaintiff,  and  he 
is  entitled  to  recover  it  in  this  action." 

This  instruction  the  court  refused  to  give. 

The  first  count  of  the  declaration  is  under 
section  00,  pars,  "a"  and  "b"  of  the  bankrupt 
law  (Act  July  1,  1898,  c.  541,  30  Stat  562  [U. 
S.  Gomp.  St  1901,  p.  3445]),  which  are  as  fol- 
lows: 

.  "(a)  A  person  shall  be  deemed  to  have  giv- 
en a  preference  if,  being  insolvent,  he  has 
procured  or  suffered  a  Judgment  against  him- 
self in  favor  of  any  person,  or  made  a  trans- 
fer of  any  of  his  property,  and  the  effect  of  the 
enforcement  of  such  judgment  or  transfer 
will  be  to  enable  any  one  of  his  creditors  to 
obtain  a  greater  percentage  of  his  debt  than 
any  other  of  such  creditors  of  the  same  class. 

"0>)  If  a  bankrupt  shall  have  given  a  pref- 
erence within  four  months  before  the  filing 
of  a  petition  or  after  the  filing  of  the  peti- 
tion and  before  the  adjudication,  and  the 
person  receiving  It,  or  to  be  benefited  there- 
by, or  his  agent  acting  therein,  shall  have 
had  reasonable  cause  to  believe  that  it  was 
Intended  thereby  to  ^ve  a  preference.  It  shall 
be  voidable  by  the  trustee,  and  he  may  re- 
cover the  property  or  its  value  from  such 
person/' 

These  two  paragraphs  have  no  reference 
to  a  fraudulent  transaction.  The  first  para- 
graph quoted  defines  what  shall  be  deemed 
a  preference;  the  second  prescribes  the  con- 
sequences attendant  upon  giving  a  prefer^ 
encer  First  If  a  preference  be  given  with- 
in four  months  before  the  filing  of  a  petition, 
or  after  the  filing  of  the  petition  and  before 
the  adjudication  in  bankruptcy;  and,  sec- 
ond, if  the  person  receiving  it  or  to  be  bene- 
fited thereby,  or  his  agent  acting  therein, 
shall  have  had  reasonable  cause  to  believe 
that  it  was  intended  thereby  to  give  a  pref- 
erence— ^It  shall  be  voidable  by  the  trustee. 

At  common  law  the  giving  of  a  preference 
W9M  not  prohibited.  By  the  bankrupt  law  it 
is  avoided,  not  upon  the  ground  of  fraud, 
but  because  that  law  proceeds  upon  the  Idea 
that  equality  in  the  distribution  of  the  as- 
sets among  the  creditors  is  just  and  equita- 
ble. 

There  is,  then,  no  count  in  this  declaration 
averring  a  fraud.  But  it  Is  contended  that 
where  one  has  obtained  money  of  another  by 


a  fraud,  the  duty  arises  under  the  law  to 
return  it,  which  may  be  enforced  under  the 
common  counts  in  an  action  in  assumpsit  be- 
cause in  that  action  any  money  may  be  re- 
covered by  the  plaintiff  which  in  equity  and 
good  conscience  the  defendant  is  not  entitled 
to  retain  as  against  him. 

This  proposition  gives  us  no  concern  in 
this  case.  Its  truth  may  be  conceded.  The 
facts,  however,  do  not  establish  a  fraud  at 
common  law.  All  that  is  set  forth  in  the 
instruction  may  be  true.  The  result  of  it 
would  be  that  the  defendant  would  be  guilty 
of  a  fraud  by  virtue  of  the  terms  of  the  bank- 
rupt act  but  not  at  common  law  as  it  is 
administered  in  our  courts.  To  constitute 
such  a  fraud,  the  purpose  must  have  beeu 
participated  in  by  the  vendee  as  well  as  by 
the  vendor,  by  the  recipient  of  the  money  aa 
well  as  by  him  from  whom  it  was  received; 
while,  on  the  other  hand,  a  sale  ^lade  for  a 
past  or  existing  consideration  is,  with  us,  as 
valid  and  as  free  from  legal  wrong,  if  that 
be  the  only  objection  which  can  be  urged  to 
it  as  though  it  were  made  for  a  present  con- 
sideration. 

The  instruction  states  a  good  case  under 
paragraph  *V*  of  section  07  of  the  bankrupt 
law  (30  Stat  564  [U.  8.  Oomp.  St  1901,  p. 
3449]),  which  declares  that  "all  conveyances, 
transfers,  assignments,  or  incumbrances  of 
his  property,  or  any  part  thereof,  made  or 
given  by  a  person  adjudged  a  bankrupt  un- 
der the  provisions  of  this  act  and  within 
four  months  prior  to  the  filing  of  the  peti- 
tion, with  the  intent  and  purpose  on  his  part 
to  hinder,  delay,  or  defraud  his  creditors,  op 
any  of  them,  shall  be  null  and  void  as 
against  the  creditors,  except  as  to  purchaseri 
in  good  faith  and  for  a  present  fair  con- 
sideration." But  there  is  no  count  which 
presents  the  plaintlff*s  case  under  this  sec- 
tion of  the  bankrupt  act  In  other  words, 
to  have  granted  the  instruction  would  have 
been  to  permit  the  plaintiff,  as  trustee  in 
bankruptcy,  to  recover  for  a  violation  of  th« 
bankruptcy  law  which  was  not  pleaded,  on 
the  strength  of  a  rule  of  law  and  practice 
belonging  to  the  common  law  of  the  state. 
There  could  be  no  recovery  under  paragraph 
"e"  of  the  bankrupt  law,  because  it  was  not 
pleaded;  there  could  be  no  recovery  as  a 
fraud  at  common  law,  because  the  facts 
stated  in  the  instruction  did  not  wanteint  it 

The  thirteenth  instruction  was  properly 
rejected  because  it  did  not  state  the  whole 
evidence.  It  omits  any  reference  to  a  gen- 
eral course  of  dealing  between  the  parties 
running  through  a  number  of  years,  the  re- 
ports of  mercantile  agencies  as  to  the  sol- 
vency of  the  bankrupt  debtor  at  the  begin- 
ning of  the  year  and  within  a  month  of  the 
transaction  under  investigation,  and  that  the 
defendant  had  recently  sold  her  a  large  bill 
of  goods  and  received  from  her  large  sums 
of  money. 

It  appears  also  that  the  instructionB  given 
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by  the  court  were  quite  fufflcient  to  guide 
the  deliberatiODB  of  the  Jury.  They  were 
fully  advised  as  to  the  law  goyeming  pref* 
erencee  glTen  by  an  Inaolyent  debtor,  aa  it 
affected  not  only  the  debtor  himself,  but 
the  person  to  be  benefited  by  the  preference. 

Upon  the  facts  the  case  is  before  us  as 
upon  a  demurrer  to  the  evidence,  and  the 
question  for  the  jury  to  consider  was  wheth- 
er or  not  the  shoe  company  had  reasonable 
cause  to  believe  that  when  the  money  was 
paid  to  it  its  debtor  was  insolvent,  and  that 
the  effect  of  the  transaction  would  be  to 
give  to  the  shoe  company  a  greater  percent- 
age of  its  debt  than  any  other  creditor  of 
tiie  same  class. 

There  was  mudi  to  exdte  suspicion,  but 
we  cannot  say  that  facts  were  proved  which 
were  sufficient  to  give  the  shoe  company 
reasonable  cause  to  believe  that  a  preference 
was  being  given.  Where  the  facts  are  estab- 
lished, the  legal  consequences  which  flow 
from  them  are  questions  of  law  for  the  court; 
but  we  cannot  say,  in  the  face  of  the  verdict 
of  the  Jury  upon  the  evidence,  that  such  facts 
are  established.  In  considering  the  case,  we 
must,  of  course,  put  ourselves  in  the  attitude 
of  the  shoe  company  before  the  sale  was 
consummated.  The  evidence  is  by  no  means 
dear  that  at  that  time  the  shoe  company 
knew,  or  was  in  the  possession  of  facts  from 
which  it  '^had  reasonable  cause  to  believe," 
its  debtor  to  be  insolvent  It  is  not  «iou|^ 
that  it  suspected.  It  must  have  had  rea- 
sonable cause  to  believe  that  a  preference 
was  Intended,  in  order  to  subject  it  to  the 
penalty  imposed  by  the  act 

Ab  was  said  by  Mr.  Justice  Bradley  in 
Grant  v.  National  Bank,  97  U.  S.  80,  24  L. 
Ed.  071:  "It  is  not  enough  that  a  creditor 
has  some  cause  to  suspect  the  insolvency  of 
his  debtor;  but  he  must  have  such  a  knowl- 
edge of  facts  as  to  induce  a  reasonable  be- 
lief of  his  debtor's  Insolvency,  in  order  to 
invalidate  a  security  taken  for  his  debt  To 
make  mere  suspidon  a  ground  of  nullity 
in  Boch  a  case  would  render  the  business 
transactions  of  the  community  altogether  too 
insecore.  It  was  never  the  intention  of  the 
framers  of  the  act  to  establish  any  such  rule. 
A  man  may  have  many  grounds  of  suspldos 
that  his  debtor  is  in  failing  circumstances, 
and  yet  have  no  cause  for  a  well-grounded 
belief  of  the  fact  He  may  be  unwilling  to 
trust  him  further.  He  may  feel  anxious 
about  his  daim,  and  have  a  strong  desire  to 
secure  it,  and  yet  such  belief  as  the  act  re- 
quires may  be  wanting.  Obtaining  addition- 
al security,  or  receiving  payment  of  a  debt 
under  such  circumstances,  is  not  prohibited 
by  the  law.  Receiving  payment  is  put  in 
the  same  category,  in  the  section  referred  to, 
as  receiving  security.  Hundreds  of  men  con- 
stantly continue  to  make  payments  up  to  the 
very  eve  of  their  failure,  which  it  would  be 
very  unjust  and  disastrous  to  set  aside. 
And  yet  this  could  be  donsf  in  a  large  pro- 


portion of  cases  if  mere  grounds  of  sus- 
pidon of  their  solvency  were  sufficient  for 
the  purpose.  The  debtor  is  often  buoyed  up 
by  the  hope  of  being  able  to  get  through 
with  his  difficulties  long  after  his  case  is 
in  fact  desperate;  and  his  creditors,  if  they 
know  anything  of  his  embarrassments,  either 
partidpate  in  the  same  feeling,  or  at  least 
are  willing  to  think  that  there  is  a  possi- 
I  bility  of  bis  succeeding.  To  overhaul  and  set 
i  aside  all  his  transactions  with  his  creditors, 
made  under  such  drcumstances,  because 
there  may  exist  some  ground  of  suspidon 
of  his  inability  to  carry  himself  through, 
would  make  the  bankrupt  law  an  engine  of 
oppression  and  injustice.  It  would,  in  fact, 
have  the  effect  of  producing  bankruptcy  In 
many  cases  where  it  might  otherwise  be 
i  avoided.  Hence  the  act  very  wisdy,  as  we 
I  think,  instead  of  making  a  payment  or  a 
'  security  void  for  a  mere  suspidon  of  the 
I  debtor's  insolvency,  requires  for  that  pur- 
pose that  his  creditor  should  have  some  rea- 
sonable cause  to  believe  him  insolvent  He 
must  have  a  knowledge  of  some  fact  or  fttcts 
calculated  to  produce  such  a  belief  in  the 
mind  of  an  ordinarily  intelligent  man." 

Upon  the  whole  case  we  are  of  opinion  that 
the  Judgment  should  be  affirmed. 

OARDWBLL.  J.,  absent 


(57  W.  Va.  256) 

MILLS  et  al.  v.  HENRY  OIL  00.  et  al. 

(Supreme  Ooort  of  Appeals  of  West  Virginia. 

Feb.  21,  1905.) 

TAXSS— PaxSlTMPTION  OT  PATMEMIS- LAN  US  FOB- 
FErrED  TO  STATE  —  AOVEBSB  POSSESSION  ~ 
OBANT  BT  1BTATB— BEMOVAIi  OF  CLOUn— BE- 
UEMFTION— BELEASB. 

1.  No  presumption  of  payment  to  the  state 
of  ta;ces  on  land  returned  delinquent  arises 
merely  from  lapse  of  time. 

[Ed.  Note. — For  cases  in  point,  sse  vol.  45, 
Oent  Dig.  Taxation,  {  d82.] 

2.  One  cannot  get  the  benefit  of  a  forfeited  ti- 
tle under  the  first  class  of  persons  specified  in 
article  13,  §  8,  of  the  Constitution,  who  has  not 
had  actual  continuous  possession,  under  color 
or  claim  of  title,  for  ten  years,  and  also  paid 
state  taxes  for  some  five  years  during  his  pos- 
session. Nor  can  he  do  so  under  the  second 
class,  he  either  having  title  which  itself  is  for^ 
felted,  or  not  having  paid  state  taxes  for  Ave 
successive  years  after  1865,  or  from  the  date 
of  his  grant.  If  issued  since  1865.  Nor  can  he 
do  so  under  the  third  class,  if  he  has  not  both 
actual  and  continuous  possession  under  color 
of  title  for  some  five  years  in  succession  after 
1865,  and  paid  all  state  taxes  for  the  period  of 
such  possession. 

3.  One  claiming  title  under  a  grant  of  land 
forfeited  for  delinquency,  issued  before  July  1, 
1850,  cannot  claim  the  benefit  of  a  forfeited  title 
under  the  second  clsss  of  persons  specified  in 
article  13,  f  8,  Const,  his  grant  being  void. 

4.  A  bill  in  equity  to  remove  a  cloud  over  ti- 
tle to  land  cannot  be  sustained,  unless  the  plain- 
tiff have  both  good  title  and  actual  possession. 
The  weakness  of  the  adversary  title  will  not 
sustain  the  bill. 

[Ed.  Note. — ^For  cases  in  polnlL  set  voL  41, 
Gent  Dig.  Quieting  TiUe»  H  »MS.l 


158 


60  SOUTHEASTERN  REPORTER. 


(W.  Va. 


5.  A  decree  under  section  17,  c  105,  Code 
1899,  fixing  the  amount  for  redemption  of  for- 
feited land,  and  declaring  the  land  redeemed 
and  exonerated  by  payment  of  such  amount 
actually  made,  is  conclusive  to  release  all  ti- 
tle vested  in  the  state  by  such  forfeiture,  though 
taxes  of  some  years  were  not  included,  and  it 
cannot  be  collaterally  attacked  for  error. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wetzel  County; 
M.  H.  Willis,  Judge. 

Action  by  John  Mills  and  the  Kanawha 
Oil  Company  against  the  Henry  Oil  Company 
and  others.  Decree  for  plaintiffs,  and  de- 
fendants J.  E.  Bartlett  and  others  appeal. 
Affirmed.  - 

Hall  &  Hall,  for  appellants.  W.  T.  Hub- 
bard, T.  P.  Jacobs,  B.  T.  Bowers,  and  Prank 
V.  lams,  for  appellees. 

BRANNON,  P.  The  state  of  Virginia.  18th 
July,  1797,  issued  a  patent  or  grant  to 
Isaac  Hilllard  for  9,000  acres  of  land  then 
In  Ohio  county,  now  in  Wetzel  county,  part 
of  which  land  by  various  conveyances  came 
to  the  ownership  of  John  Mills,  and  by 
him  was  leased  to  the  Kanawha  Oil  Com- 
pany for  the  production  of  x>etroleum  oil  and 
natural  gas.  That  company  took  possession 
in  1896,  and  began  oil  production.  This  land 
was  delinquent  for  taxes,  we  may  say,  for 
40  years  from  1798.  On  2l8t  June,  1838^  a 
redemption  of  it  was  made  by  payment  of  the 
taxes  from  1819  to  1887,  inclusive.  It  does 
not  appear  that  taxes  prior  to  1819  were 
paid.  In  1898  the  state  of  West  Virginia 
brought  suit  under  chapter  105  of  the  Code 
of  1899  against  this  Hilllard  land  to  sell  it 
for  omission,  and  a  sale  to  the  state  for  some 
taxes,  occurring  later  in  the  course  of  time, 
and  John  Mills  appeared  therein  by  petition 
asking  leave  to  redeem  the  land  from  for- 
feiture, and  the  court  made  a  decree  by 
which  it  ascertained  and  fixed  the  amount 
of  money  which  Mills  must  pay  to  have  a 
redemption  of  his  land,  and  gave  him  leave 
to  redeem  on  payment,  and  on  the  21st  day 
of  January,  1898,  Mills  paid  $5,627.02  under 
such  decree,  and  the  court  entered  a  decree 
saying:  "It  la  further  adjudged,  ordered,  and 
decreed  that  by  the  payment  of  the  said 
money  the  said  real  estate  is  redeemed  by 
petitioner,  John  Mills,  and  that  the  same 
stand  and  be  redeemed  so  far  as  the  title 
thereto  is  in  the  state,  and  this  decree  shall 
operate  as  a  release  of  all  disclaimers  here- 
tofore made  in  the  reference  thereto,  and  of 
all  forfeiture  and  sale  of  said  real  estate  as 
set  up  in  the  bill  of  the  plaintiff,  and  of  all 
taxes  and  interest  charged  and  chargeable 
thereon."  A  title  hostile  to  the  said  Hilllard 
title  comes  from  a  grant  by  the  state  of  Vir- 
ginia, Ist  October,  1849,  to  Presley  M.  Mar- 
tin, described  as  containing  100  acres,  but 
containing  In  fact  127  acrea  It  came  to  the 
ownership  of  Cordelia  E.  Perdue  and  others. 
This  Martin  tract  laps  over  on  the  Hilllard 


land  to  the  extent  of  93  acres.  This  lap  oi 
interlock  of  93  acres  is  the  land  in  contro- 
versy in  this  case.  This  Martin  land  was 
off  the  taxbooks  from  1869  for  many  year^ 
and  therefore  became  forfeited  to  the  state 
for  omission.  It  was  also  sold  to  the  state 
for  taxes  of  1877  and  1878.  Actual  posses- 
sion under  the  Hilllard  title  dates  back  to 
1869,  and  has  been  continuous  since,  such 
possession  being  not  withlii  the  interlock. 
No  possession  was  ever  taken  under  the  Mar- 
tin title  of  the  Interlock,  if  even  elsewhere  on 
it.  On  the  23d  day  of  September,  1899,  in  a 
proceeding  in  the  circuit  court  to  subject  the 
Martin  land  for  forfeiture,  a  redemption  was 
made  of  the  said  93  acres  under  the  Martin 
grant  The  Henry  Oil  Company,  holding  a 
lease  for  oil  and  gas  of  the  said  93  acres  under 
the  Martin  title,  went  upon  the  said  93  acres 
to  build  derricks  and  operate  for  oil,  but  they 
were  forcibly  resisted  by  the  Kanawha  Oil 
Company,  which  had  before  that  taken  pos- 
session of  the  Hilllard  land  outside  the  inter- 
lock  and  were  operating  for  oil.  The  Kana- 
wha Company  then  took  possession  of  and 
drilled  wells  on  the  Interlock.  As  thus  the 
Henry  Oil  Company  claimed  a  lease  under 
the  Martin  title  and  Cordelia  E.  Perdue 
claimed  the  fee  under  it,  John  Mills  and  the 
Kanawha  Oil  Company  brought  this  suit  in 
equity  against  the  Henry  Oil  Company,  Cor- 
delia Perdue,  and  others,  setting  up  the  Hil- 
llard title  as  the  superior  title,  setting  up  the 
Martin  claim  as  bad  and  inferior,  and  asking 
that  the  Hilllard  title  be  decreed  to  be  the 
better  title,  and  that  the  cloud  over  it  aris- 
ing from  the  Martin  title  be  removed  by  de- 
cree, and  that  the  Henry  OH  Company  be  en- 
Joined  from  operating  for  oil  upon  the  said 
93  acres,  and  from  Interfering  with  and  ob- 
structing the  rights  of  the  plaintiffs  under 
the  Hilllard  title.  A  temporary  injunction 
was  granted,  and  a  final  decree  was  pro- 
nounced perpetuating  said  injunction  aa  to 
all  the  land  in  controversy  lying  soyitheast 
of  a  line  described  on  a  plat  filed  in  the 
cause,  known  as  the  Hilllard  line,  and  declar- 
ing it  to  be  the  true  line  of  the  Hilllard  sur- 
vey of  9,000  acres,  and  decreeing  that  the 
Henry  Oil  Company,  Cordelia  B.  Perdue,  and 
others  with  them  claiming  under  the  Martin 
grant,  should  be  perpetually  enjoined  from 
interfering  with  the  possession  of  the  plain- 
tiffs of  said  98  acres  and  their  use  and  oper- 
ation upon  said  land,  and  from  conducting 
any  operations  thereon  for  the  production  of 
oil  or  gas,  and  declaring  that  John  Mills  had 
fee-simple  title  to  said  93  acres,  and  that 
the  Kanawha  Oil  Company  had  a  leasehold 
in  It  under  its  lease  of  the  Hilllard  land  from 
John  Mills.  From  this  decree  Cordelia  Bl. 
Perdue  and  others  have  taken  an  appeal. 

It  is  very  clear  that  the  Hilllard  9,000-acre 
tract  became  forfeited  to  Virginia  for  de- 
linquency for  taxes  from  1798  down  to  1831 
under  several  acts,  namely,  13th  December, 
1792,  29th  January,  1808,  20th  January,  1807, 


W.  Va.) 


MILLS  ▼.  HENRY  OIL  CO. 


159 


1st  April,  1831  (Acts  1830-31.  p.  87,  c  28).  | 
Hutchison  Land  Titles,  4,  5,  29;  2  Rev.  Code 
1819,  pp.  525,  528;  Smith  v.  Tharp,  17  W.  Va. 
221;  Holley  River  Coal  Company  v.  Howell, 
36  W.  Va.  489,  15  S.  E.  214.  Money  was 
paid  as  for  redemption  21st  June,  1838;  but 
the  taxes  paid  were,  as  the  document  shows, 
for  only  certain  years — ^that  is,  1819  to  1837, 
inclusive.  That  left  the  taxes  of  prior  years 
unpaid.  As  the  act  of  the  officer  making  the 
computation  is  only  ministerial,  I  do  not 
suppose  that,  as  it  affirmatively  appears  that 
taxes  for  many  years  were  not  paid,  this 
redemption  is  effectual.  To  meet  this  i)oint 
we  are  told  that  as  to  the  taxes  for  years 
from  1819  back  to  1798  we  must  entertain  a 
presumption  of  payment  from  lon^  lapse  of 
time;  that,  as  it  appears  that  some  taxes 
were  paid,  we  are  to  presume  that  prior  tax- 
es had  been  paid,  and  that  the  presump- 
tion of  payment  would  arise  from  long  time 
in  connection  with  the  fact  of  payment  for 
certain  years;  but  we  do  not  think  the  propo- 
sition tenable.  In  State  v.  Jackson  (W.  Va.) 
49  S.  E.  465,  we  held. that  no  presumption 
of  payment  of  taxes  comes  from  the  mere 
duty  of  the  citizen  to  pay  taxes,  and  in  Smith 
V.  Tharp,  17  W.  Va.  221,  it  is  held  that  mere 
lapse  of  time  will  not  raise  a  legal  presump- 
tion of  payment  of  taxes  on  lands  returned 
delinquent,  though.  In  connection  with  other 
circumstances,  it  might  Justify  the  Jury  in 
finding  that  the  taxes  had  been  paid.  There 
are  some  authorities  to  sustain  the  presump- 
tion of  payment  of  taxes  after  20  years  (18 
Am.  St  Rep.  884,  note);  but  the  current  is 
the  other  way  (27  Am.  &  Eng.  Ency.  L.  [2d 
Ed.]  753;  Black  on  Tax  Titles,  f  159).  So 
we  cannot  say  that  there  was  an  effectual 
redemption  in  1838,  in  the  face  of  various 
statutes  requiring  for  redemption  payment  of 
all  taxea 

Relying  on  such  forfeiture  of  the  Hllliard 
land,  those  claiming  under  the  Martin  grant 
say  that  the  Martin  grant  got  the  Hllliard 
title,  under  Const  art.  13,  f  3,  providing  that» 
under  circumstances  there  given,  lands  for- 
feited under  one  title  pass  and  inure  to  the 
benefit  of  another  title.  This  cannot  be  so, 
because  the  Martin  title  was  itself  forfeited, 
both  because  it  was  purchased  by  the  state 
and  was  omitted  from  the  taxbooks.  The 
Martin  cannot  thus  take  the  Hllliard  title 
under  the  class  taking  first  \inder  section  3, 
because,  though  the  Martin  grant  was  color 
of  title,  no  possession  of  the  interlock  under 
the  Martin  title  Is  proven,  nor  Is  it  proven 
that  state  taxes  were  paid  for  five  years 
during  possession,  as  required  by  the  text  of 
section  3.  One  who  seeks  to  get  the  benefit 
of  a  forfeited  title  under  said  section  3  must 
prove  payment  of  state  taxes.  State  v.  Jack- 
ton  (W.  Va.)  49  S.  B.  466.  So  he  must  prove 
possession  where  that  section  requires  him 
to  do  so.  ^  No  possession  or  payment  of  taxes 
tmder  the  Martin  grant  was  proven  to  en- 
able It  to  take  the  title  under  the  first  class 


specified  in  section  3.  The  possession  under 
the  Hllliard  title  from  1869  up,  though  not 
within  the  Interlock,  extended  by  law  over 
the  Interlock,  there  being  no  possession  with- 
in it  under  the  Martin  title,  because  posses- 
sion of  part  is  possession  of  the  whole,  the 
Hllliard  being  older.  Thus  possession  of  that 
interlock,  instead  of  being  In  the  Martin 
claimants,  was  in  the  claimants  under  the 
Hllliard  title.  The  Martin  title  had  no  pos- 
session to  give  it  the  Hllliard  title  under 
class  1,  section  8.  Ilsley  v.  Wilson,  42  W. 
Va.  767,  26  S.  E.  551;  Gairett  v.  Ramsey,  26 
W.  Va.  345.  The  Martin  could  not  get  the 
Hllliard  title  under  class  2  of  section  3,  be- 
cause, to  take  under  that  class,  there  must 
be  a  grant  which  Is  not  itself  forfeited,  and 
which,  but  for  the  senior  grant,  would  be 
good,  and  there  must  be  payment  of  state 
taxes  for  five  years  after  1865.  There  was 
no  proof  of  payment  of  taxes  for  such  five 
years  under  the  Martin  title.  But  there  is 
proof  of  nonpayment  That  is  enough  to 
repel  any  claim  under  the  second  class.  If 
it  paid  taxes  before  '65,  that  is  immaterial, 
as  that  would  not  give  it  the  Hilllard  title, 
because  it  did  not  pay  five  years'  taxes  after 
1865.  For  want  of  payment  of  taxes  alone 
it  cannot  claim  under  the  second  class  of 
section  8.  But  in  my  Judgment,  there  Is 
another  reason  why,  under  the  second  class 
specified  in  section  3,  art  13,  of  the  Consti- 
tution, the  Martin  title  could  not  take  unto 
itself  the  Hllliard  title,  and  that  is  that  in 
1849  land  forfeited  for  delinquency  could  not 
be  patented,  and  the  patent  therefor  was  no 
grant  at  all — simply  void.  Atkins  v.  Lewis, 
14  Grat  30;  Le  Vasser  v.  Washburn,  11  W. 
Va.  572.  To  come  in  the  second  class,  under 
section  3,  the  Junior  must  be  such  as  would 
be  good,  but  for  the  senior,  say.  But  this 
Martin  grant*  would  be  worthless  and  void 
even  if  the  EDllllard  grant  had  never  existed. 
The  Martin  grant  cannot  get  the  Hllliard 
title  under  class  8  of  section  3,  because  it 
requires  actual,  continuous  possession  for 
five  years  after  1865,  and  payment  of  state 
taxes  for  the  same  period.  The  Martin  title 
cannot  comply  with  either  of  those  require- 
ments. And  thus  we  hold  that  the  Martin 
title  has  no  pretense  to  say  that,  even  if  the 
Hilllard  be  forfeited,  the  HUliard  tiUe  went 
to  the  Mariln  title.  And  thus  the  two  con- 
testing titles,  as  between  themselves,  stand 
on  their  own  footings,  independent  of  for- 
feiture, and  the  Hllliard  title  is  the  older  and 
better  tiUe. 

But  what  has  been  said  does  not  yet  end 
the  case.  If  the  Hilllard  title  was  not  re- 
deemed, then  it  was  vested  In  the  state;  and 
it  being  settled  law  that  a  bill  to  remove 
cloud  cannot  be  sustained  unless  the  plaintiff 
has  both  good  title  and  actual  possession, 
and  cannot  rely  on  the  weakness  of  the  ad- 
versary title,  the  Hllliard  tittle  bears  the  bur^ 
den  of  showing  that  title  does  not  longer  out 
stand  in  the  state.    Helden  v.  Hellen  (Md.) 
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81  AU.  506,  45  Am.  St  Rep.  871;  Hltchcox 
Y.  MorriBon,  47  W.  Va.  206,  34  S.  E.  993. 
This  being  an  ejectment  in  equity,  the  Hil- 
liard  claimants  cannot  rely  upon  the  weak- 
ness of  the  Martin  title,  but  must  show  the 
Hilllard  to  be  good.  Then  can  those  who 
file  this  bill  say  that  the  forfeiture  of  the 
Hilliard  under  those  old  acts,  which  for- 
feiture became  complete  1st  October,  1834, 
get  rid  of  the  forfeiture,  and  show  that  the 
state  title  had  come  back  to  them?  We 
think  they  have  shown  this.  The  redemp- 
tion on  2l8t  January,  1898,  so  operates. 
Code  1899,  c.  105,  f  17,  provides  that  when  a 
person  asks  to  be  allowed  to  make  redemp- 
tion the  court  shall  fix  the  amount  necessary 
to  effect  redemption.  That  amount  should 
cover  all  dues  to  the  state.  The  record  does 
not  show  what  taxes — ^how  far  back — ^were 
computed  in  this  redemption,  but  we  are  jus- 
tified in  presuming  it  covered  all.  The  Code 
further  provides  that  upon  payment  the 
court  shall  enter  a  decree  declaring  the  re- 
demption of  the  land,  and  that  such  ''decree 
shall  operate  as  a  release  of  such  forfeiture 
to  the  extent  declared  therein,  and  of  all 
former  taxes  and  Interest  charged  and 
chargeable  thereon."  Now,  this  is  the  judi- 
cial ascertainment  of  the  amount  required 
by  law  to  make  redemption  of  the  land.  It 
is  not,  like  the  mere  receipt  of  money  by  the 
Virginia  auditor,  a  ministerial  act,  but  it  is 
judicial  action  fixing  the  amount,  declaring 
exoneration  from  forfeiture,  and  releasing 
the  state's  title,  and  consequently  a  reinvest- 
ment in  the  former  owner  of  his  title,  and  a 
release  of  all  former  taxes.  Thus  those  old 
delinquent  taxes  prior  to  1819  were  released. 
There  was  no  forfeiture  after  '31.  And  as 
judicial  action  it  cannot  be  collaterally  at- 
tacked for  error  in  amount  or  otherwise,  as 
held  under  principles  stated  in  State  y.  Jack- 
son (W.  Ya.)  49  S.  E.  465. 

It  is  suggested  that  such  virtue  should  not 
be  accorded  that  decree,  because  it  is  a  con- 
sent one,  and  the  court  fixed  the  amount  on 
consent  The*  decree  says:  "It  being  agreed 
by  and  between  the  commissioner  of  school 
lands  and  John  Billls,  and  the  court  with 
their  consent  now  ascertaining  that  the  de- 
linquent taxes  due  and  unpaid,  ^  *  *  to- 
gether with  Interest  at  twelve  per  centum 


per  annum,  now  amounts  to  ^,000,  •  •  • 
it  is  therefore  adjudged,  ordered,  and  decreed 
that  the  petitioner  pay  $5,000  to  the  com- 
missioner of  school  lands,  which  the  court 
doth  adjudge,  order,  and  decree  is  the  sum 
necessary  and  required  to  redeem  said  real 
estate  ,from  said  forfeiture  and  sale,  and 
which  includes  all  taxes  charged  and  charge- 
able thereon."  Why  is  this  not  a  judicial 
ascertainment  by  the  court  of  the  amount  re- 
quired for  redemption?  The  commissioner 
represented  the  state.  What  if  the  parties 
did  agree? 

It  is  useless  even  to  mention  the  redemp- 
tion of  the  Martin  land.  It  was  after  the 
redemption  of  the  Hilliard.  That  title  had 
already  revested  in  its  owner.  The  Martin, 
being  a  bad  title,  could  not  be  redeemed. 
State  T.  Jackson,  cited.  But  we  cannot  col- 
laterally attack  the  decree  of  redemption  un- 
less we  say  it  had  nothing  to  act  upon  and 
was  void,  and  cite  Twiggs  y.  Chevallie,  4 
W.  Va.  468.  I  do  not  do  so.  But  concede 
that  the  decree  is  not  void;  it  can  work  no 
effect  So  we  hold  that  Mills  and  the  Ka* 
nawha  Oil  Company,  under  him,  hold  the 
superior  title. 

The  circuit  court  fixed  a  certain  line  as  the 
true  line  of  the  Hilliard  patent,  over  which 
the  Martin  lapped.  It  Was  fixed  by  refer- 
ence to  a  plat  filed  in  the  case  as  an  exhibit 
used  in  the  federal  court  In  a  suit  between 
Ewart  and  Muench — ^Bwart  then  being  hold- 
er of  the  Hilliard  title — which  suit  involved 
the  location  of  the  Hilliard  land.  Complaint 
was  made  that  the  court  fixed  that  line  for 
the  Hilliard  land,  and  fixed  it  by  that  plat 
It  seems  plain  to  me  that  it  was  the  office 
of  a  proper  decree  to  fix  a  line  of  demarca- 
tion between  these  lands  in  the  Interest  of 
certainty,  to  avoid  vagueness  and  litigation. 
Surely,  where  two  grants  thus  conflict,  and 
the  court  is  fixing  their  relative  rights.  It  la 
proper  to  establish  a  certain  line.  And  why 
should  It  not  do  so  by  means  of  a  platY 
True,  that  plat  Is  not  binding  on  the  parties; 
but  it  relates  to  the  land,  and  the  qnestioQ 
is  only  whether  the  court  fixed  a  wrong  line, 
no  matter  by  what  it  fixed  It  We  cannot 
say  that  It  adopted  a  wrong  line. 

These  views  lead  as  to  the  afOrmance  of 
the  decrea 
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STANFORD  ▼.  BAILBY  et  aL 
(8aprem«  Court  of  Georgiau     March  S,  1905.) 

JUDICZAI.    ironCK—COUNTT    BOtTNDABna— XVI- 
OanOB— OBANT  TBOM  8TATK. 

The  courts  of  this  ttate  are  bonnd  to  take 
Judicial  notice  of  the  boundaries  and  the  rela- 
tiye  location  of  its  yarious  counties,  as  original- 
ly laid  off;  of  the  governmental  survey  of  its 
territory,  whereby  the  same  was,  agreeably  to 
lawful  authority  and  direction,  divided  into  dia- 
tricts,  each  containing  land  lots  of  a  given  shape 
and  size,  designated  by  numbers;  and  also  of 
the  effect  of  all  legislative  enactments  creating 
new  counties,  and  fixing  the  boundary  lines 
thereof.  When,  in  the  light  of  the  facts  which 
a  court  may  nroperly  recognize  Judicially,  a  lot 
of  land  described  in  a  grant  from  the  state  can 
be  located,  the  grant  should  be  admitted  in  evi- 
dence without  any  accompanying  proof,  if  rele- 
vant to  the  case  on  trial. 

lEd,  Note. — For  cases  in  point,  see  voL  20, 
Cen^  Dig.  Bvidence,  f  f  81-33,  1278.] 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Ware  County; 
T.  A.  Parker,  Judge. 

Action  by  R.  8.  Stanford  against  J.  8.  Bai- 
ley and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

8.  W.  &  J.  W.  Hitch,  for  plaintiff  in  error. 
Toomer  A  Reynolds,  for  defendants  in  error. 

BVANS,  J.  This  was  an  action  for  dam- 
ages for  an  alleged  trespass  on  lot  of  land 
No.  624  in  the  Bighth  District  of  Ware  coun- 
ty. In  proof  of  his  title,  the  plaintiff  offered 
a  grant  from  the  state  to  Marshall  H.  Well- 
bome  to  lot  624  in  the  Bighth  District  of 
Appling  county,  dated  February  21,  1860. 
Objection  was  made  to  the  admission  of  the 
grant  on  the  ground  that  it  purported  to  con- 
vey a  lot  of  land  In  Appling  county,  and  was 
therefore  Irrelevant  The  court  excluded  the 
grant,  and  the  plaintiff,  being  unable  to  pro- 
ceed further  with  proof  of  title,  suffered  a 
nonsuit.  He  excepts  to  the  Judgment  of  non- 
suit, and  to  the  exclusion  of  the  grant  from 
evidence. 

The  rejected  grant  was  issued  under  the 
act  of  December  19,  1840,  authorizing  the  is- 
suance of  grants  to  reverted  lands  in  cer- 
tain counties,  among  which  Appling  was  in- 
cluded. The  survey  was  made  in  1820,  but 
the  grant  did  not  issue  until  1850.  In  the 
meantime  the  county  of  Ware  had  been  or- 
ganized and  laid  out  and  embraced  within 
its  confines  that  portion  of  Appling  county 
which  was  thus  described  in  the  act  of  De- 
cember 15,  1824  (Dawson's  Comp.  p.  127): 
All  that  part  or  territory  lying  south  of  a 
boundary  formed  by  "beginning  on  the  line 
between  Wayne  and  Appling  counties,  at  the 
line  dividing  the  lots  five  hundred  and  five 
hundred  and  one,  in  the  Fourth  District  of 
Appling  county,  running  a  due  west  course 
through  the  Fifth  and  Sixth  Districts  of  Ap- 
pling county,  until  it  strikes  the  Irwin  coun- 
ty line."  As  a  result  of  this  division,  the 
whole  of  the  EUghtb  District  of  Appling  coun- 
ty was  transferred  to  and  became  a  part  of 
60  S.B.—  U 


the  new  county  of  Ware,  which  has  never 
since  been  resurveyed  and  divided  into  new 
districts,  so  that  what  was  originally  the 
Eight  District  of  Appling  county  is  now 
known  as  the  Bighth  District  of  Ware.  The 
original  land  lots  remain  the  same,  and  the 
lot  to  which  the  plaintiff  claims  title  is  now 
No.  524  In  the  Bighth  District  of  Ware  coun- 
ty, as  alleged  in  bis  petition,  though  before 
that  county  was  created  it  was  in  the  Bighth 
District  of  Appling,  and  was  known  by  the 
same  number.  Of  all  this  we  may  take  Judi- 
cial cognizance.  17  Am.  A  Eng.  Enc.  L.  (2d 
Bd.)  912-914.  We  are  bonnd  to  notice,  with- 
out proof,  the  boundary  lines  of  the  coun- 
ties originally  laid  off  in  accordance  with 
the  governmental  survey,  which  divided  the 
counties  into  districts,  designated'  by  num- 
bers, and  subdivided  the  territory  embraced 
within  these  counties  into  original  land  lots, 
also  duly  numbered.  This  plan  of  division 
and  subdivision  was  .in  accordance  with  law, 
and  the  original  plats  showing  the  boundary 
lines  and  relative  location  of  the  districts 
and  land  lots  in  each  county  are  now  to  be 
found  of  record  in  the  office  of  the  Secretary 
of  State.  Likewise  are  we  bound  to  notice 
Judicially  the  effect  of  the  act  of  1824,  cre- 
ating the  county  of  Ware,  whereby  the  land 
lot  described  in  the  plaintiff's  petition  be- 
came lot  624  of  the  Bighth  District  of  that 
county.  We  may  also  take  cognizance  of 
the  fact  that  there  has  since  been  no  resur- 
vey  of  the  territory  embraced  in  that  county, 
nor  any  renumbering  of  the  original  land  lots 
Into  which  the  territory  of  Appling  county  was 
divided.  The  act  of  December  19,  1840,  au- 
thorizing grants  to  be  made  of  all  reverted 
lands  in  what  was  originally  Appling  county 
(Cobb*s  Dig.  p.  708),  made  no  mention  of  the 
new  county  of  Ware,  previously  created;  the 
legislative  scheme  evidently  being  that  the 
grants  should  describe  the  land  lots  which 
had  reverted  to  the  state  as  having  been, 
under  the  original  survey,  designated  by  giv- 
en numbers  in  a  given  district  of  originally 
Appling  county,  irrespective  of  the  county 
in  which  the  land  lots  might  then  be  located. 
Any  other  scheme  would  have  been,  if  not 
wholly  impracticable,  at  least  confusing,  as 
none  of  the  new  counties  formed  from  those 
originally  laid  out  had  been  resurveyed  and 
laid  out  in  new  districts  and  land  lots.  The 
grant  which  the  plaintiff  offered  in  evidence 
referred  to  that  act;  recited  that  it  author- 
ized "any  citizen  of  this  state  [upon  certain 
conditions  in  said  act  stated],  after  certain 
dates  therein  mentioned,  to  take  out  in  his 
own  name  a  Grant  or  Grants  for  any  Lot 
or  Lots  of  Land  in  the  Counties  of  ori^nally 
Early,  Irwin,  Appling,  Hall,  Habersham  and 
Rabun,  which  shall  not  then  be  granted"; 
and  the  grant  described  the  lot  conveyed  as 
one  which  had  reverted  to  the  state,  and 
was  being  granted  in  pursuance  of  the  act 
of  1840;  the  same  being  ''situated,  lying  and 
being  in  the  Eighth  District  of  Appling  Ooun- 
ty,  in  the  said  State,  which  said  Tract  or 
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LiOt  of  Land  is  known  and  dlstingniBhed  In 
the  plan  of  said  District  by  tbe  number  Fire 
Hundred  and  Twenty  Pour,  haying  such 
shape,  form  and  marks  as  appear  by  a  pJat 
of  the  same"  to  the  grant  annexed.  Thus 
It  will  be  seen,  from  the  recitals  of  the  in- 
strument, that  its  purpose  was  to  grant  a 
certain  lot  in  a  designated  district  of  Appling 
comity  as  originally  laid  off,  not  a  lot  em- 
braced within  the  territory  of  that  county 
as  it  then  existed.  The  lot  referred  to  was 
at  that  time,  as  has  been  remarked,  in  Ware 
county,  but  for  the  grant  to  so  recite  was 
unnecessary.  Nor  was  it  necessary  to  prove 
this  fact,  as  a  condition  precedent  to  intro- 
ducing the  grant  in  evidence,  for  of  the  loca- 
tion of  the  lot  therein  described  the  trial 
court  should  have  taken  Judicial  notice. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(122  Ga.  412) 

BENEDICT  V.  GAMMON  THEOLOGICAL 
SEMINARY  et  al.  (two  cases). 

(Supreme  0>iirt  of  Georgia.     Mardi  8,  1005.) 

JUDGMENT  —  ACnON  TO  SET  ABIDE  —  SEOUBnT 
DEED— LEVY  OF  EXE0T7TI0N  BALE— SHEBIFF'B 
DEED— SETTING  ASIDE— TENDEB— REDEMPTION. 

1.  The  allegations  in  the  petition  to  set  aside 
the  judgment  are  so  vague  and  contradictory 
that  this  court  cannot  determine  whether  the 
judgment  sought  to  be  set  aside  is  valid  or  not. 

2.  Where  one  borrows  money  from  another, 
and  makes  him  a  deed  to  secure  the  debt,  and 
the  lender  sues  the  borrower  upon  his  failure 
to  pay  the  debt  at  maturity,  and  obtains  a  judg- 
ment against  him,  before  the  execution  is  levied 
upon  the  land  given  as  security  the  lender  must 
reconvey  the  land  to  the  borrower,  and  have 
the  deed  of  reconveyance  recorded.  If  levy  is 
made  without  such  reconveyance,  and  the  land 
sold  by  the  sheriff  by  virtue  of  the  execution, 
such  sale  Is  illegal  and  absolutely  void. 

3.  Where  the  borrower  in  such  a  case  files 
his  equitable  petition  to  have  the  sheriff^s  deed 
and  sale  set  asde,  it  is  not  necessary  for  him 
to  tender  the  amount  due  the  lender  before  he 
is  entitled  to  have  the  sale  declared  void. 

4.  The  grantor  in  a  security  deed,  or  borrow- 
er, has  at  least  10  years  in  which  to  redeem 
the  land  if  the  grantee  is  in  possession ;  but,  if 
the  grantee  is  in  possession  under  a  sheriff's 
deed  made  in  pursuance  of  an  illegal  sale,  such 
a  deed,  being  color  of  title,  may  bar  the  grantor 
in  seven  years,  if  acquiesced  in  by  him  for  that 
length  of  time.  An  action  brought  to  set  aside 
the  sale  in  six  years  is  not  too  late. 

(Syllabus  by  the  CV>urt) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Actions  by  J.  J.  Benedict  against  the  Gam- 
mon Theological  Seminary  and  others.  Judg- 
ment for  defendants,  and  plalntlfT  brings 
error.    Reversed. 

Lowndes  R.  Ray,  for  plaintiff  In  error. 
Willis  M.  ESverett,  for  defendants  In  error. 

SIMMONS,  C.  J.  In  1895  Benedict  bor- 
rowed from  the  Gammon  Theological  Semi- 
nary, which  will  be  called  hereinafter  the 
••seminary,"  the  sum  of  $2,500;  and,  In  order 
to  secure  the  payment  thereof,  he  gave  a  note 


for  that  amount,  payable  five  yean  after 
date,  with  Interest  payable  In  semiannual  In- 
stallments, evidenced  by  certain  coupons  at- 
tached to  the  note.  He  also  made  a  deed  to 
the  seminary  to  secure  the  note,  and  took  a 
bond  for  title  to  Insure  a  reconveyance  when 
the  note  was  paid.  In  1896,  two  of  the  cou- 
pons being  past  due  and  unpaid,  the  seminary 
elected  to  treat  the  whole  debt  as  due,  and 
entered  suit  for  the  whole  amount  In  the  dty 
court  of  Atlanta.  A  judgment  was  obtained 
without  the  intervention  of  a  Jury,  and  the 
execution  Issued  thereon  was  levied  upon  the 
land  In  1898,  and  it  was  sold  by  the  sheriff 
to  the  seminary.  The  officers  of  the  seminary 
were  put  in  possession  of  the  land  by  the 
sheriff,  and  have  occupied  it  ever  since.  In 
1904  Benedict  filed  an  equitable  petition,  in 
which  he  alleged  the  above-stated  facts;  al- 
leging in  addition  thereto  that  the  Judgment 
under  which  the  land  was  sold  is  void  for 
the  reason  the  contract  sued  on  was  a  condi- 
tional contract,  and  that  the  Judge  had  no 
authority  to  enter  up  a  Judgment  without  the 
intervention  of  a  Jury.  He  further  alleged 
that  the  condition  in  the  contract  was  em- 
braced in  the  deed,  which  stipulated  that,  if 
any  of  the  coupons  were  not  paid  at  matur- 
ity, the  seminary  would  have  the  right  to  de- 
clare the  whole  debt  due,  and  sue  thereon; 
that  it  did  sue,  and  obtained  a  Judgment,  as 
above  stated.  He  attached  to  his  petition  the 
Judgment  sought  to  be  set  aside.  This  Judg- 
ment recites  that  the  contract  sued  on  was 
an  unconditional  contract,  and  that  no  plea 
was  filed  by  Benedict  under  oath.  Benedict 
alleges  that  the  sale  was  void  for  the  reason 
that  the  seminary  had  not  had  recorded,  nor 
filed  in  the  clerk's  office  for  record,  a  recon- 
veyance to  him  before  the  sale.  Other  alle- 
gations are  made  in  the  petition,  which  are 
not  necessary  now  to  mention.  To  this  peti- 
tion a  demurrer  was  filed  by  the  seminary  on 
the  grounds  that  there  was  no  cause  of  action 
set  forth  in  the  petition,  and  that  there  was 
no  tender  made  by  Benedict  of  the  money 
which  was  still  due.  The  demurrer  was  sus- 
tained, and  Benedict  excepted. 

1.  We  cannot  determine  whether  the  Judg- 
ment entered  by  the  Judge  without  a  Jury  is 
void,  erroneous,  or  valid.  As  stated,  the  peti- 
tion recites  that  the  deM  contained  a  clause 
to  the  effect  that,  if  default  was  made  uiK>n 
any  of  the  coupons,  the  whole  amount  would 
become  due,  at  the  option  of  the  seminary, 
while  the  Judgment  attached  to  the  petition 
recites  that  the  contract  sued  on  was  an  un- 
conditional one,  and  no  plea  was  filed  on  oath 
to  the  suit.  If  the  Judgment  recites  the  truth 
— and  it  Imports  verity — it  is  quite  likely 
that  it  is  valid  and  binding  upon  Benedict, 
or,  at  most,  is  merely  erroneous,  and.  not  hav- 
ing been  excepted  to,  would  be  binding  unless 
motion  was  made  in  due  time  to  set  It  aside. 
Crow  V,  Mortgage  Co.,  92  Ga.  815,  19  S.  E. 
31.  If,  on  the  other  hand,  as  alleged  in  the 
petition,  the  condition  was  contained  in  the 
deed,  it  would  seem,  under  the  decisions  in 
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Sannep  v.  Sayne,  78  Ga.  467,  3  S.  B.  651,  and 
Dye  V.  Garrett,  78  Ga.  471,  8  S.  E.  692,  and 
cases  following  them,  that  the  Judgment  was 
illegal.  How  this  may  be,  we  cannot  deter- 
mine from  the  record,  and  therefore  make  no 
ruling  as  to  the  validity  or  invalidity  of  the 
judgment 

2.  As  above  stated,  Benedict  borrowed 
money  of  the  seminary,  made  it  a  deed  to  se- 
cure the  payment  thereof,  gave  the  seminary 
his  note  for  the  money,  and  failed  to  pay  two 
of  the  Interest  coupons.  The  seminary  sued 
him,  obtained  a  judgment,  and  had  execution 
issued  thereon,  and  levied  by  the  sheriff  up- 
on the  land.  The  land  was  sold  by  the  sher- 
iff, and  he  made  a  deed  to  the  seminary. 
There  was  no  deed  of  reconveyance  filed  in 
the  clerk's  office  by  the  seminary  before  the 
sale.  That  this  sale  was  void  is  clear,  under 
all  the  decisions  of  this  court  upon  the  sub- 
ject, and  the  rule  is  so  well  established  that 
it  is  not  now  necessary  to  cite  authorities 
therefor. 

3.  The  able  counsel  for  defendant  in  error 
does  not  contest  the  invalidity  of  this  sher- 
IfTs  sale,  but  relies  altogether  upon  the  equi- 
table doctrine  that  he  who  seeks  equity  must 
do  equity,  and  contends  that,  before  Benedict 
can  have  the  sale  declared  void,  he  must  pay 
to  the  lender  the  amount  it  claims  to  be  due. 
This  is  the  turning  point  in  the  case,  and  the 
learned  judge  below  doubtless  put  his  deci- 
sion in  sustaining  the  demurrer  upon  this 
ground.  The  rule  relied  upon  by  counsel  is 
undoubtedly  a  correct  one,  but  it  does  not 
apply  to  all  cases  in  equity,  nor  do  we  think 
it  applies  to  this  case,  under  the  facts. 
Here  was  an  illegal  and  void  sale  brought 
about  by  the  seminary,  now  the  defendant 
in  error.  It  caused  the  land  to  be  levied  upon 
and  sold  contrary  to  law.  The  sale  amount- 
ed to  no  more,  in  the  eyes  of  the  law,  than 
if  the  officers  of  the  seminary  had  gone  upon 
the  land,  and  with  force  and  arms  ousted 
Benedict  from  his  possession.  Both  acts  are 
illegal,  and  it  would  be  a  singular  doctrine 
to  hold  that  a  lender  of  money  secured  by  a 
deed  to  land  can  illegally  oust  the  borrower 
or  grantor,  and  require  the  grantor  to  pay 
the  debt  before  he  can  obtain  any  redress. 
Such  a  doctrine  would  encourage  the  lender 
to  take  possession  of  the  land  in  any  way 
that  he  might,  and  then  quietly  inform  the 
borrower,  "You  have  no  right  to  set  aside  my 
act,  illegal  though  it  be,  until  you  pay  me 
the  borrowed  purchase  money."  The  lender 
in  such  a  case  could  await  his  opportunity 
when  the  grantor  and  his  family  were  away 
from  home — as  attending  church  on  Sunday 
— and  In  his  absence  forcibly  take  possession 
of  the  premises.  Upon  the  grantor's  return 
he  would  be  confronted  with  this  statement 
from  the  lender:  "I  have  taken  possession 
of  this  house  because  you  owe  me  money. 
I  have  your  security  deed,  and  you  cannot 
enter  until  you  pay  me  the  whole  amount 
due."  This  would  be  no  worse  than  to  allow 
the  lender,  through  an  illegal  act  of  the  sher- 


IfT,  to  turn  the  debtor  out,  and  requhre  him 
to  pay  the  whole  amount  of  the  debt  before 
he  be  allowed  to  enter  again.  Equity  be- 
lieves in  good  conscience,  honesty,  and  mo- 
rality. It  will  not  sanction  oppression  or  ex- 
tortion demanded  by  a  party  because  of  his 
own  illegal  act.  If  he  demands  his  pound  of 
flesh,  he  must  take  it  without  the  letting  of 
blood.  A  party  who  violates  the  law  know- 
ingly and  willfully,  and  thereby  injures  an- 
other, cannot  demand  of  the  latter  party  to 
**do  equity"  before  he  can  establish  his  right 
and  place  himself  in  statu  quo.  The  differ- 
ence between  this  case  and  the  cases  relied 
upon  by  counsel  for  the  defendant  is  that  in 
those  cases  there  was  no  illegal  act  commit- 
ted by  the  party  who  demanded  the  plaintiff 
to  do  equity.  For  instance,  if  Benedict  had 
surrendered  these  premises  to  the  seminary 
voluntarily,  then,  in  order  to  gain  possession, 
he  would  have  to  tender  the  money  in  re- 
demption of  the  land.  But  where  the  semi- 
nary, by  force  and  arms,  we  may  say,  turned 
him  out  illegally,  he  Is  not  required  to  re- 
deem before  he  can  set  aside  the  illegality 
of  their  act.  In  the  case  of  Ray  v.  Boyd,  96 
Ga.  809»,  22  S.  E.  916,  it  appears  that  Boyd 
held  a  security  deed  given  by  Ray.  Ray 
failed  to  pay  at  maturity,  and  Boyd  sued 
out  a  warrant  to  eject  him  as  an  intruder. 
Ray  filed  an  equitable  petition  asking  for  an 
injunction,  to  which  Boyd  demurred  on  the 
ground  that  no  tender  had  been  made  to  him 
of  the  amount  due;  and  this  court  held  that, 
inasmuch  as  Boyd  was  pursuing  an  illegal 
remedy  to  evict  Ray,  there  was  no  merit  in 
the  action,  and  that  no  tender  was  neces- 
sary. We  think,  therefore,  that,  the  sale  be- 
ing Illegal  and  brought  about  by  the  action 
of  the  seminary,  Benedict  has  the  right  to 
have  the  sale  declared  void  without  a  tender 
of  the  balance  of  the  borrowed  money.  In 
the  case  of  Brewer  v.  Harrison  (Colo.  Sup.) 
62  Pac.  225,  It  appears  that  Brewer  had  given 
Harrison  a  trust  deed,  with  power  of  sale, 
and  that  the  power  was  illegally  executed  in 
bringing  the  property  to  sale.  Brewer  filed 
a  bill  in  equity  to  have  the  sale  set  aside, 
and  this  same  question  was  made — ^that  he 
must  redeem  before  the  sale  could  be  set 
aside.  The  Supreme  Court  of  Colorado,  in 
deciding  the  question,  says:  "Appellants  are 
not  compelled  to  redeem  from  a  sale  which 
at  their  election  is  void.  The  sale  not  having 
been  made  according  to  law,  appellees  can- 
not Insist,  as  a  condition  precedent  to  set- 
ting it  aside,  that  appellants  be  compelled 
to  comply  with  conditions  before  they  can 
take  advantage  of  the  misconduct  of  the  ap- 
pellees. In  other  words,  the  foreclosure  at 
their  election  being  void,  they  have  a  right 
to  treat  the  proceedings  as  though  no  fore- 
closure had  ever  been  had.'*  Citing  Lewis 
V.  Hamilton  (Colo.  Sup.)  68  Pac.  196,  which 
announces  the  same  rule. 

4.  It  is  also  insisted  by  counsel  for  defend* 
ant  In  error  that  Benedict  is  barred  by  bis 
laches  in  not  moving  to  set  aside  this  sale 
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earlier,  six  yean  and  some  months  having 
elapsed  before  his  present  petition  was  filed. 
If  the  seminary  were  in  possession  legally, 
as  mortgagee  In  possession,  Benedict  wonld 
have  ten  years  In  which  to  redeem,  or  to 
remain  silent  for  that  length  of  time  In  order 
to  ascertain  If  the  rents  and  profits  received 
by  the  seminary  would  equal  the  amount  of 
the  debt.  In  which  event  the  land  would  be- 
come his  again  by  operation  of  law,  and  he 
could  compel  the  seminary  to  make  him  the 
title.  But  where  the  seminary  Is  In  posses- 
sion under  an  Illegal  sale,  the  deed  by  the 
sheriff  might  give  It  color  ef  title  which 
would  ripen  Into  a  good  title  In  seven  years; 
thereby  depriving  Benedict  of  three  years  In 
which  to  redeem.  But  however  that  may  be, 
he  clearly  has  the  right  to  have  the  sale  de- 
clared void,  having  brought  his  action  within 
seven  years,  and  Is  not  now  barred  by  laches. 

Benedict  alleges  that  the  land  Is  worth  so 
much  per  year  as  rent,  and  prays  that  the 
seminary  be  required  to  account  to  him  for 
the  same.  This  is  a  matter  to  be  settled  in 
the  future,  when  he  offers  to  redeem,  and 
it  is  not  necessary  to  determine  now  what 
are  his  rights  in  this  regard. 

Judgment  reversed.  All  the  Justices  con* 
eur. 

(122  Oa.  842) 

GRAY  LUMBER  GO.  v.  GASKIN. 
(Supreme  Court  of  Georgia.     March  7,  1905.) 

WRIT    OF    EBBOB— DISUISSAIi— BILL    OF    EXCEP- 
TIONS—CONVEYANCE OP  TIMBEB— CONSTRUC- 
TION—LEASE— INJUNCTION— TBE/BPASS. 

1.  Where  it  does  not  affirmatively  appear  from 
a  bill  of  exceptions  or  the  record  that  exception 
was  taken  in  due  time,  the  writ  of  error  will 
be  dismissed. 

2.  A  party  can  have  but  one  bill  of  exceptions 
In  the  same  case,  but  the  fact  that  he  has  ten- 
dered and  had  certified  another  bill  of  excep- 
tions cannot  be  brought  to  the  attention  of  the 
Supreme  Court  by  averments  in  and  exhibits  to 
a  bill  of  exceptions  sued  out  by  the  opposite 
party  in  the  case,  in  which  there  is  no  assign- 
ment of  error,  upon  a  direct  decision  of  the 
judge  that  he  was  authorized  to  certify  the  sec- 
ond bill  of  exceptions. 

3.  A  conveyance  of  "timber  suitable  for  tur- 
pentine and  sawmill  purposes*'  in  one  of  the 
leases  involved  in  this  case,  when  construed  in 
connection  with  the  other  provisions  of  such 
lease,  gave  to  the  grantee  the  use  of  such  timber 
only  as  was  suitable  for  both  turpentine  and 
sawmill  purposes,  and  consequently  did  not  in- 
clude cypress  timber. 

4.  A  lease  of  "timber  suitable  for  sawmill  pur- 
poses" includes  cypress  timber,  when  there  is 
nothing  to  show  that  by  the  custom  of  the  trade 
onlv  pine  timber  is  embraced  in  such  description. 

f>.  tinder  a  sale  of  "timber  suitable  for  saw- 
mill purposes"  the  purchaser  can  use  timber  of 
the  kind  described  for  any  purpose  which  he 
«ee8  proper. 

6.  A  trespass  Is  irreparable  when,  from  its 
nature,  it  is  impossible  for  a  court  of  law  to 
make  full  reparation  in  damages.  The  fact  that 
It  would  be  difficult,  or  even  Impossible,  hi  a 
given  cajBe  to  procure  evidence  to  show  damages 
which  are  In  their  nature  capable  of  exact  com- 

Eutatlon,  does  not  make  the  trespass  irreparable 
1  a  legal  sense. 

[Ed.  Note. — ^For  cases  In  point,  see  toL  27* 
Gent  Dig.  Injunction,  ft  d&] 


7.  The  cutting  of  tnnber  may   be  enjoined 

when  the  defendant  Is  solvent,  the  damages  are 
reparable,  and  the  plaintiff  has  not  a  'i»erfect 
title,"  if  there  exist  ^*other  circumstances,  which, 
in  the  discretion  of  the  court,  render  the  inter- 
position of  the  writ  necessary." 

[Ed.  Note. — For  cases  In  point,  see  voL  27» 
C^t  Dig.  Injunction,  (  105.J 

8.  Under  the  operation  of  this  rule  an  In- 
junction may  issue  to  restrain  the  cutting  of 
timber,  where  the  circumstances  Indicate  that 
the  trespasses  are  oonstantiy  recurring,  and  the 
defendant  threatens  to  continne  from  day  to  day 
to  cut  the  timber. 

(Syllabus  by  the  Oourt) 

Error  from  Superior  Court,  Ck>ffee  County; 
T.  A.  Parker,  Judge. 

Action  by  John  A.  Oaskln  against  the  Gray    . 
Lumber  Company.    From  a  decree  both  par- 
ties bring  error.    On  exceptions  by  defend- 
ant, affirmed  In  part  and  reversed  In  part; 
on  exceptions  by  plaintiff,  dismissed. 

John  A.  Qaskln  filed  an  application  to  en- 
join the  Gray  Lumber  Company  from  cutting 
timber  on  certain  described  tracts  of  land. 
The  plaintiff  claimed  to  derive  title  to  a  por- 
tion of  the  land  under  a  deed  from  F.  H.  Gas- 
kin,  dated  February  16,  1903,  conveying  the 
fee  In  the  property.  The  Gray  Lumber  Com- 
pany claimed  the  right  to  cut  the  timber  un- 
der a  lease  from  F.  H.  Gaskin,  dated  No- 
vember 15,  1895,  to  Tlmmons,  McWhlte  & 
Co.,  and  duly  transferred  to  the  defendant 
This  lease  conveyed  for  a  term  of  10  years 
"all  and  singular  the  timber  suitable  for  tur- 
pentine and  sawmill  purposes  growing  on" 
the  lands  described  In  the  lease,  which  em- 
braced the  lands  to  which  the  plaintiff  claim- 
ed title.  The  lease  further  provided  that  the 
grantee  was  "to  have  and  to  use  said  de- 
scribed timber  for  turpentine  purposes  as 
aforesaid  with  all  the  rights  and  privileges 
of  cutting  or  boxing,  dipping,  and  using  all 
the  trees  on  said  land  for  turpentine  pur- 
poses, and  to  cut  and  use  said  timber  for 
sawmill  purposes  as  aforesaid,  with  all  the 
rights  and  privileges  of  cutting,  felling  and 
hauling  the  trees  on  said  land  suitable  for 
sawmill  purposes."  The  petition  alleged  that 
the  defendant  was  cutting  into  cross-ties  the 
cypress  timber  growing  and  being  upon 
these  lands,  the  same  not  being  suitable  for 
turpentlUe  and  sawmill  purposes;  that  It 
was  in  like  manner  cutting  and  carrying 
away  from  the  lands  dead  trees  and  trees 
that  were  dead  when  the  lease  was  executed, 
which  are  not  suitable  for  sawmill  purposes; 
and  that  It  was  In  like  manner  cutting  and 
carrying  away  from  such  lands  trees  which, 
by  reason  of  defects  therein,  and  of  the 
smallness  of  their  diameter,  were  unsulted 
for  turpentine  and  sawmill  purposes.  It  Is 
alleged  that  these  acts  of  the  defendant  are 
contrary  to  the  letter  and  spirit  of  the  lease 
under  which  It  claims,  and  constitute  a  tres- 
pass, for  which  the  defendant  Is  liable  In 
damages  to  the  plaintiff. 

The  plaintiff  also  claims  titie  to  a  lot  of 
land  under  a  deed  firom  Dearlng,  dated  De- 
cember 29,  1899,  who  acquired  the  lot  under 
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a  deed  from  the  administrator  of  Ayery. 
The  plaintiff  also  claims  a  fee-simple  title  to 
another  lot  under  a  deed  to  him  from  the  ad- 
ministrator of  Avery,  dated  February  23, 
1891.  The  defendant  claims  the  right  to  cut 
timber  from  these  lots  under  a  lease  made  by 
Avery  in  November,  1894,  to  Qray  and  Qatcb- 
ell,  which  lease  was  transferred  to  the  de- 
fendant This  lease  conveyed,  for  a  period 
of  eight  years  from  the  date  of  "the  com- 
mencement to  cut  timber,''  the  right  to  cut 
'^timber  suitable  for  sawmill  purposes  that 
will  measure  14  Inches  at  stump  and  qp/' 
It  is  alleged  that  this  lease  has  expired  by 
lapse  of  time;  that  the  defendant  is  now 
threatening  to  enter  upon  the  lands  and  cut 
and  carry  away  in  the  shape  of  cross-ties  and 
otherwise  the  cgrpress  timber,  the  dead  tim- 
ber, and  the  small  timber  which  was  not 
conveyed  by  the  lease. 

The  petition  also  alleges  that  on  January 
29,  1898|  the  plaintiff  conveyed  to  the  defend- 
ant the  "sawmill  timber"  on  one  of  the  lots 
last  above  referred  to,  except  such  as  plaintiff 
needed  for  plantation  use;  that  the  defend- 
ant 18  threatening  to  enter  upon  this  lot  and 
cat  and  carry  away  therefrom  any  trees  that 
can  be  manufactured  into  cross-ties,  regard- 
lees  of  whether  the  timber  is  suitable  for 
sawmill  purposes  or  not,  including  the  cy- 
press timber  growtog  in  the  ponds,  which  it 
was  never  contemplated  by  either  party  to 
the  lease  from  plaintiff  should  be  included 
therein. 

It  is  alleged  that  the  defendant  has  no  an 
thority,  under  any  of  the  leases  above  re- 
ferred to,  to  cut  the  timber  into  cross-ties; 
that  it  has  no  right  to  cut  the  cypress  timber, 
the  dead  timber,  or  timber  which  on  account 
of  defects  or  smallness  Is  unsuitable  for  tur- 
pentine and  sawmill  purposes;  that  to  allow 
the  defendant  to  cut  the  timber  as  it  is 
threatening  to  do  would  compel  plaintiff,  in 
order  to  get  redress,  to  bring  numerous  suits 
from  time  to  time  as  the  trespasses  are  com- 
mitted, which  suits  would  be  unsatisfacftory, 
for  the  reason  that  "adequate  compensation 
could  not  be  had  on  account  of  the  impossi- 
bility of  ascertaining  the  exact  value  of  the 
timber  so  wrongfully  taken,  or  ascertain  Its 
value  with  any  reasonable  degree  of  certain- 
ty." On  the  grounds  Just  stated,  and  "Be- 
cause of  these  and  other  circumstances,  and 
to  prevent  circuity  and  a  multiplicity  of  ac- 
tions," the  plaintiff  asks  that  the  defendant 
be  enjoined  from  cutting  any  of  the  cypress 
timber,  dead  timber,  and  other  timber  un- 
suited  for  turpentine  and  sawmill  purposes 
on  the  lots  referred  to  in  the  several  leases. 
There  was  no  allegation  that  the  defendant 
was  insolvent,  nor  that  the  plaintiff  had  a 
"perfect  paper  title"  to  any  of  the  lots. 

The  defendant  filed  a  demurrer  setting  up» 
among  other  things,  that  no  sufficient  rea- 
sons are  set  forth  for  the  granting  pf  the 
rehef  prayed  for;  that  it  is  not  alleged  that 
the  defendant  is  insolvent,  or  that  the  dam- 
ages would  be  irreparable^  or  that  the  plain- 


tiff  has  "a  perfect  paper  title"  to  the  lots 
in  dispute;  and  that  the  petition  shows  on 
its  face  that  the  defendant  has  a  right  to  do 
the  acts  which  are  sought  to  be  enjoined. 
There  were  numerous  other  special  grounds 
of  demurrer,  but  these  need  not  be  now  re- 
ferred to. 

In  its  answer  the  defendant  admits  that 
it  is  cutting  the  cypress  timber  on  the  lands 
described  in  the  lease  to  Timmons,  >Mc White 
&  Co.,  and  avers  that  it  had  a  right  to  do  so 
under  the  lease;  that  the  dead  timber  which 
it  is  cutting  is  suitable  for  sawmill  purposes; 
that  very  little,  if  any,  of  this  dead  timber 
was  dead  at  the  time  of  the  execution  of 
the  lease;  and  that  defendant  is  ready  to 
compensate  plaintiff  for  any  dead  timber  cut 
which  was  dead  at  the  time  of  the  execu- 
tion of  the  lease.  The  defendant  denies  that 
the  lease  from  Gray  and  Gatchell  under 
which  it  claims  has  exphred;  admits  that  it 
is  cutting  timber  into  cross-ties  on  the  lands 
therein  described,  but  says  the  timber  cut 
is  suitable  for  sawmill  purposes,  and  that  it 
lias  a  right  to  cut  it;  avers  also  that  it  has 
a  right  to  cut  the  timber  on  the  lot  described 
in  the  lease  to  it  from  the  plaintiff. 

The  Judge  granted  a  restraining  order  a^ 
prayed,  and  at  the  hearing,  on  October  17, 
1904,  passed  an  oxder  dissolving  the  restrain- 
ing order  as  to  the  timber  on  a  lot  not  re- 
ferred to  in  the  foregoing  summary,  and  pro- 
viding that  "as  to  the  other  lands  mentioned  » 
in  the  petition  the  injunctiou  is  refused  as 
to  the  pine  timber  thereon  and  granted  as  to 
the  cypress  timber.  It  is  therefore  ordered 
that  injunction  issue  as  to  the  cypress  tim- 
ber." 

Both  parties  excepted  to  this  order;  the 
defendant  on  the  ground  that  under  the 
pleadings  and  evidence  no  reason  for  the 
grant  of  an  injunction  was  shown,  and  that, 
even  if  this  were  not  true,  the  court  erred  in 
enjoining  It  from  cutting  the  cypress  timber. 
The  plaintiff  excepted  because  the  court  did 
not  enjoin  the  defendant  from  cutting  "all 
the  dead  timber  being  upon  the  said  lots  of 
laud  in  dispute." 

There  was  a  motion  to  dismiss  the  writ 
of  error  sued  out  by  the  Gray  Lumber  Com- 
pany upon  the  ground  that  the  bill  of  ex- 
ceptions was  not  certified  within  20  days  aft- 
er the  decision  complained  of;  and  also 
upon  the  ground  that  this  was  a  second  bill 
of  exceptions,  the  plaintiff  having  tendered 
and  had  certified  on  October  21,  1904,  anoth- 
er bill  of  exceptions.  The  present  bill  of  ex- 
ceptions of  the  Gray  Lumber  Company  was 
certified  on  November  8d.  A  motion  was 
also  made  to  dismiss  the  writ  of  error  sued 
out  by  the  plaintiff  on  the  ground,  among 
others,  that  the  bill  of  exceptions  was  not 
tendered  within  20  days  after  the  decision 
complained  of.  The  decision  complained  of 
was  made  October  17,  1904.  The  plalntiiTs 
biil  of  exceptions  recited  that  it  was  ten- 
dered within  30  days  after  the  Gray  Lumber 
Company's  bill  of  exceptions  was  certified. 
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That  bill  of  exceptions  was  certified  on  No- 
vember 8d,  and  the  plaintiff's  bill  of  excep- 
tions was  certified  on  December  17,  1904. 

Lankford  &  Dlckerson,  for  Gray  liomber 
Co.  W.  H.  Griffin  and  R.  A.  Hendricks,  for 
Gaskin. 

COBB,  J.  1.  We  will  first  dispose  of  the 
motion  to  dismiss  the  writ  of  error  sued  out 
by  the  plaintiff.  While  his  bill  of  exceptions 
was  styled  by  him  a  cross-bill,  the  assign- 
ment of  error  therein  contained  is  one  which 
is  appropriate  only  to  a  main  bill  of  excep- 
tions, and  therefore  the  writ  of  error  should 
have  been  sued  out  within  20  days  after  the 
rendition  of  the  decision  complained  of. 
Sumner  y.  Sumner,  121  Ga.  1  (2),  48  S.  E. 
727.  It  does  not  affirmatively  appear  from 
the  bill  of  exceptions  that  it  was  tendered 
within  20  days  after  the  decision  complained 
of.  The  bill  of  exceptions  recites  that  it  was 
tendered  within  30  days  from  the  time  the 
bill  of  exceptions  of  the  Gray  Lumber  Com- 
pany was  certified.  This  may  or  may  not 
have  been  within  20  days  after  the  decision 
of  which  complaint  is  made,  and,  as  it  does' 
not  affirmatively  appear  that  the  bill  of  ex- 
ceptions was  tendered  in  due  time,  the  writ 
of  error  must  be  dismissed.  Evans  v.  State, 
112  Ga.  763,  88  S.  E.  78;  McDaniel  v.  AUi- 
son,  116  Ga.  751,  42  S.  E.  93;  Atkins  v.  Win- 
.     ter,  121  Ga.  75,  48  S.  E.  717. 

2.  The  Gray  Lumber  Company's  bill  of  ex- 
ceptions recites  that  it  was  tendered  within 
20  days  from  the  date  of  the  decision  com- 
plained of,  and  it  was  certified  within  that 
time.  There  is  therefore  no  merit  in  the  mo- 
tion to  dismiss  this  writ  of  error  on  the 
ground  that  the  bill  of  exceptions  was  not 
tendered  within  due  time. 

It  remains  now  to  dispose  of  that  ground 
of  the  motion  to  dismiss  which  alleges  that 
this  was  the  second  bill  of  exceptions  sign- 
ed by  the  judge  in  this  case.  When  the  Judge 
has  signed  a  bill  of  exceptions  in  a  case,  he 
has  exhausted  his  statutory  power  with  ref- 
erence thereto  so  far  as  concerns  the  party 
tendering  the  bill  of  exceptions.  He  cannot 
subsequently  certify  another  bill  of  excep- 
tions at  the  instance  of  that  party.  Perry  v. 
Central  Railroad,  74  Ga.  411,  and  cit.  In 
that  case  the  fact  that  the  Judge  had  signed 
two  bills  of  exceptions  appeared  in  a  cer^ 
tiflcate  to  the  bill  of  exceptions  which  was 
transmitted  to  this  court,  and  therefore  that 
fact  was  properly  before  this  court,  and 
could  be  made  the  foundation  of  a  Judgment 
dismissing  the  writ  of  error.  In  the  present 
case  the  fact  that  the  Judge  signed  two  bills 
of  exceptions  is  brought  to  the  attention  of 
the  court  by  an  averment  in  the  bill  of  excep- 
tions sued  out  by  the  plaintiff,  the  writ  of 
error  upon  which  has  been  dismissed;  and 
therefore  there  is  nothing  before  the  court 
to  show  that  a  prior  bill  of  exceptions  was 
certified.    But  even  if  the  plaintiff's  bill  of 


exceptions  was  properly  before  us,  we  do  not 
see  how  we  could  act  upon  the  fact  thus 
brought  to  our  knowledge.  The  averments 
therein  are  nothing  more  than  a  mere  certifi- 
cate by  the  Judge  of  the  facts,  signed  after 
the  other  bill  of  exceptions  had  been  reg- 
ularly certified.  If  such  certificate  had  been 
presented  to  this  court  independently  of  the 
bill  of  exceptions,  it  certainly  could  not  have 
been  considered.  See  Woolf  v.  State,  104 
Ga.  536,  30  S.  E.  796.  If  a  supplemental  cer- 
tificate to  the  same  bill  of  exceptions  could 
not  be  considered,  it  would  follow  that  the 
fact  that  a  former  bill  of  exceptions  had 
been  certified  could  not  be  brought  before 
the  court  by  another  bill  of  exceptions  sued 
out  by  the  opposite  party,  and  verified  by  a 
certificate  of  the  Judge,  in  which  there  was 
no  assignment  of  error  on  the  action  of  the 
Judge  in  signing  the  second  bill  of  exceptions. 
If  counsel  for  the  defendant  in  error  had  ap- 
peared before  the  Judge  and  objected  to  the 
certification  of  the  second  bill  of  exceptions, 
and  Invoked  a  direct  ruling  from  the  Judge 
as  to  his  power  to  do  so,  it  may  be  that 
such  a  ruling  might  have  been  brought  before 
this  court  by  an  Independent  writ  of  error. 
See  Peeples  v.  Cavender,  117  Ga.  948,  43  S. 
E.  1001.  The  motion  to  dismiss  the  defend- 
ant's writ  of  error  will  be  denied. 

3.  The  lease  to  Tlmmons,  McWhlte  &  Co. 
conveyed  the  right  to  cut  "the  timber  suit- 
able for  turpentine  and  sawmill  purposes." 
If  this  clause  stood  alone.  It  might  with  much 
force  be  contended  that  timber  suitable  ei- 
ther for  sawmill  or  turpentine  purposes  could 
be  used.  But  when  read  in  connection  with 
the  entire  lease  It  becomes  apparent  that  the 
parties  had  in  mind  only  such  timber  as 
was  suitable  for  both  of  these  purposes. 
The  clause  of  the  lease  providing  that  the 
defendant  was  "to  have  and  use  said  de- 
scribed timber  for  turpentine  purposes  as 
aforesaid*'  and  '*to  cut  and  use  said  timber 
for  sawmill  purposes  as  aforesaid"  seems  to 
make  this  clear.  The  expression  "said  de- 
scribed timber"  evidently  refers  to  'the  tim- 
ber suitable  for  turpentine  and  sawmill  pur- 
poses." This,  then,  was  the  timber  which 
was  to  be  used  for  turpentine  purposes.  The 
phrase  "said  timber"  in  the  latter  part  of 
the  habendum  clause  clearly  refers  to  the 
"said  described  timber  for  turpentine  pur- 
poses." So  that,  when  the  whole  lease  is 
considered,  the  intention  of  the  parties  ap- 
pears to  have  been  that  the  timber  embraced 
in  the  lease  was  timber  which  could  be  used 
for  both  turpentine  and  sawmill  purposes; 
and  it  seems  to  have  been  contemplated  that 
the  timber  would  be  first  boxed  for  turpen- 
tine, and  afterwards  sawed  into  lumber, 
though,  of  course,  the  defendant  was  not  ab- 
solutely required  to  box  the  trees  before  saw- 
ing them.  But  It  could  not  saw  into  lumber 
any  tree  which  could  not  be  boxed  for  tur- 
pentine. The  court  will  take  Judicial  notice 
of  the  fact  that  turpentine  cannot  be  extract- 
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ed  from  cypress  trees,  and  hence  tbe  lease 
conveyed  no  right  to  cnt  cypress  trees  on  the 
lands  described  therein. 

4.  The  lease  from  Avery  to  Gray  and 
Gatchell  conreyed  the  "timber  suitable  for 
sawmill  purposes  that  will  measure  14  inches 
at  stamp  and  up.*'  There  is  nothing  in  this 
lease  to  indicate  that  the  timber  referred  to 
must  also  have  been  suitable  for  turpentine 
purposes.  The  Judge  evidently  construed  this 
lease  to  include  only  pine  timber,  but,  in 
our  opinion,  such  a  restricted  meaning  is  too 
narrow.  Words  are  to  be  given  their  usual 
and  ordinary  meaning.  '*Timber  suitable  for 
sawmill  purposes"  means  any  timber  which  is 
ordinarily  used  for  manufacture  into  lumber. 
This  would  include  cypress,  or  oak,  or  any 
other  variety  of  timber  which  was  suited  for 
such  use.  There  is  nothing  in  the  lease  to 
indicate  that  only  pine  timber  was  meant, 
and  there  is  no  evidence  that  by  the  custom 
of  the  trade  the  language  used  has  such  a 
restricted  meaning.  Even  if  the  terms  were 
ambiguous,  they  would  be  construed  most 
strongly  against  the  party  executing  the  lease 
and  those  claiming  under  them. 

5.  Nor  can  it  be  said  that  the  defendant 
was  not  authorized  to  hew  the  timber  into 
cross-ties.  Tbe  sale  of  the  timber  suitable 
for  sawmill  purposes  carried  with  it  the  right 
to  use  such  timber  for  any  purpose  f6r  which 
the  purchaser  saw  fit  to  use  it  If  the  timber 
was  in  fact  ''suitable  for  sawmill  purposes,*' 
the  purchaser  could  use  it  for  cross-ties,  or 
fire  wood,  or  for  any  other  purpose  which  he 
saw  proper.  See,  in  this  connection,  Perkins 
V.  Morgan,  91  Ga.  670,  572,  18  S.  B.  863. 
The  lease  from  Avery  to  Gray  and  Gatchell 
and  the  lease  from  the  plaintiff  to  the  de- 
fendant conveyed  such  of  the  cypress  timber 
as  was  "suitable  for  sawmill  purposes.*' 

&  There  was  no  allegation  that  the  defend- 
ant was  Insolvent  Nor  do  the  facts  alleged 
or  proved  show  that  the  damages  would  have 
been  irreparable.  The  case  is  not  within 
the  rule  laid  down  in  Camp  v.  Dixon,  112  Ga. 
872,  88  S.  B.  71,  52  L.  R.  A.  755.  There  is, 
op  to  this  time,  no  case  decided  by  this  court 
in  which  it  was  held  that  the  simple  cutting 
of  timber  trees  was  irreparable  in  damages. 
Such  trees  have  a  commercial  value,  which 
can  be  readily  ascertained  when  the  quantity 
of  timber  cut  Is  known.  The  plaintiff  al- 
leges that  the  quantity  of  timber  which  the 
defendant  might  cut  could  not  be  readily 
ascertained,  but  this  does  not  show  that  the 
damage  would  be  Irreparable.  Inability  to 
correctly  estimate  the  damage  after  all  evi- 
dence obtainable  has  been  produced  makes 
a  case  of  irreparable  damages,  but  difficulty 
In  collecting  evidence  as  to  damage  would 
oot  ''A  trespass  is  irreparable  when,  from 
its  nature,  it  is  impossible  for  a  court  of  law 
to  make  full  and  complete  reparation  in  dam- 
ages." Justices  V.  Plank  Road  Ck>.,  11  Ga. 
250 

7.  Did  the  plaintiff  prove  any  facts  which 


entitled  him  to  an  injunction?  Prior  to  the 
passage  of  the  act  now  contained  In  Civ. 
Oode  1885,  f  4927  (timber  cutter's  act),  the 
rule  was  that,  "equity  vrill  not  interfere  to 
restrain  a  trespass,  unless  the  injury  Is  ir- 
reparable in  damages,  or  the  trespasser  is  in- 
solvent, or  there  exist  other  circumstances 
which,  in  the  discretion  of  the  court,  render 
the  interposition  of  this  writ  necessary, 
among  which  shall  be  the  avoidanoe  of  cir- 
cuity and  multiplicity  of  actions."  Civ.  Code 
1896,  i  49ie.  Civ.  Code  1895,  i  4927,  as 
amended  by  the  act  of  1899  (Acts  1899,  p. 
89),  enlarged  the  office  of  the  writ  of  injunc- 
tion so  as  to  embrace  cases  where  the  cut- 
ting of  timber  was  involved  by  providing  that 
such  a  trespass  might  be  enjoined  where  the 
plaintiff  has  '^perfect  title"  to  the  land  on 
which  the  timber  Is  situated,  or  to  the  tim- 
ber, vrithout  reference  to  the  character  of 
the  damages  or  the  solvency  of  the  defend- 
ant. This  section  was  Intended  to  enlarge, 
and  not  restrict,  the  office  of  the  writ;  and 
while  it  does  not  state  in  terms  that  the  cut- 
ting of  timber  may  be  enjoined  when  '*there 
exist  other  drcumstances  which,  in  the  dis- 
cretion of  the  court,  render  the  interposition 
of  the  writ  necessary,"  the  section  was  not 
designed  to  prevent  the  issuance  of  the  writ 
in  such  cases.  See  Smith  v.  Smith,  106  Ga. 
106,  108,  81  S.  B.  186;  Wiggins  v.  Biiddleton, 
117  Ga.  162,  48  S.  B.  432;  Wells  v.  Bountree, 
117  Ga.  889,  45  S.  B.  215.  So  that  an  injunc- 
tion may  in  this  state  issue  to  restrain  the 
cutting  of  timber,  where  (1)  the  defendant  is 
Insolvent;  (2)  the  damages  would  be  irrep- 
arable; (8)  the  plaintiff  has  "perfect  title" 
to  the  land  or  to  the  timber;  and  (4)  where 
there  exist  "other  circumstances"  which,  in 
the  court's  discretion,  render  necessary  the 
issuance  of  the  writ  In  the  present  case  it 
was  not  shown  that  the  defendant  was  in^ 
solvent,  or  that  the  damages  would  be  irrep- 
arable, or  that  the  plaintiff  had  **perfect  ti- 
tle," and  hence  the  injunction,  if  warranted 
at  all,  must  be  Justified  under  the  last  of 
the  grounds  above  stated. 

8.  What  are  these  "other  circumstances"? 
The  Code  mentions  one,  viz.,  "the  avoid- 
ance of  circuity  and  multiplicity  of  actions." 
Civ.  Code  1895,  8  4916.  Another  Is  nonresl- 
dence  of  a  defendant  who  has  no  property 
in  this  state.  Morgan  v.  Baxter,  113  Ga. 
148,  88  S.  B.  411.  In  Camp  v.  Dixon,  112 
Ga.  872,  88  S.  B.  71,  the  refusal  of  an  in- 
junction to  restrain  the  cutting  and  removal 
of  timber  was  reversed  on  the  ground  that 
under  the  special  facts  of  that  case,  the 
plaintiff  having  built  sawmills  and  made 
large  investments,  the  damages  would  hare 
been  Irreparable.  The  court  did  not  in  that 
case  go  to  the  extent  of  holding  that  tbe 
mere  cutting  of  timber,  without  more,  was 
such  a  trespass  as  would  be  enjoined,  though 
it  was  said  that  tbe  trend  of  modem  deci- 
sions seemed  to  be  in  that  direction,  and 
some  authorities  are  cited  to  that  effect. 
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It  is  well  settled  that  the  frequency  of  tres- 
passes is  a  ground  for  equitable  Interfer- 
ence. Tlitts,  in  Pomeroy's  Equity  Jurispru- 
dence, f  1357,  it  is  said:  '*If  the  trespass  is 
continuous  in  its  nature,  if  repeated  acts  of 
wrong  are  done  or  threatened,  although  each 
of  these  acts,  taken  by  itself,  may  not  be 
destructiye,  and  the  legal  remedy  may  there- 
fore be  adequate  for  each  single  act  if  it 
stood  alone,  then  also  the  entire  wrong  will 
be  prevented  or  stopped  by  injunction,  on 
the  ground  of  avoiding  a  repetition  of  simi- 
lar actions."  The  rule  is  stated  by  Mr. 
Bispham  as  follows:  "The  frequency  of  the 
acts  of  trespass  constitute  another  ground 
for  the  Jurisdiction.  The  common-law  ac- 
tion for  damages  furnishes  an  adequate  re- 
dress for  a  single  trespass,  or  even  for  sev- 
eral, where  there  are  no  circumstances  to 
indicate  that  the  imlawf  ul  acts  are  to  be  re- 
peated continuously;  but  where  these  acts 
of  trespass  are  constantly  recurring,  and 
threaten  to  continue,  it  is  settled  that  they 
may  be  redressed  in  eqnity  by  injunction." 
Bisp.  Prin.  of  Eq.  (6th  Ed.)  p.  560.  In  Geor- 
gia this  rule  has  been  applied  to  nuisances. 
In  Ga.  Chemical  Co.  v.  Colquitt,  72  Ga.  172, 
it  was  held:  "If  a  public  nuisance  causes 
special  damage  to  an  individual,  in  which 
the  public  do  not  participate,  such  special 
damage  gives  a  right  of  action;  and  as  an 
action  may  be  brought  for  every  day  the  nuis- 
ance continues,  equity,  which  abhors  a  mul- 
tiplicity of  suits,  will  entertain  Jurisdiction* 
so  as  to  do  full  and  complete  Justice  between 
the  parties  and  terminate  the  litigation." 
In  Kavanagh  v.  Railroad  Company,  78  Ga. 
271,  273.  2  S.  B.  636,  it  was  said:  "And  it 
appears  to  us  from  the  allegations  in  this 
bill  and  the  proof  submitted  that  the  griev- 
ance is  constant  and  continuous.  The  plain- 
tiff in  error  would  have  a  suit  continuously 
at  stated  times  for  her  continuing  damage, 
and  thus  a  multiplicity  of  suits  would  arise; 
and  this.  If  nothing  else,  would  call  for  the 
interference  of  a  court  of  equity."  These 
decisions  were  approved  in  Hill  v.  Fertilizer 
Company,  112  Ga.  788^  791,  38  S.  B.  42.  No 
sound  reason  occurs  to  us  why  this  rule 
should  not  be  applicable  to  cases  of  tres- 
pass in  cutting  timber.  Indeed,  it  was  held 
in  Grlffln  v.  Sketoe.  30  Ga.  300,  that  'in- 
junction is  a  proper  remedy  to  stay  waste  in 
cutting  down  and  selling  from  the  lot  the 
valuable  timber  thereof."  In  the  present 
case  the  defendant  had  been  for  some  time 
cutting  the  timber.  It  stood  squarely  upon 
a  supposed  right  to  do  so.  It  threatened  to 
continue  to  cut  the  timber  from  day  to  day 
until  lawfully  prevented  from  so  doing.  An 
action  at  law  for  damages  would  have  been 
a  complete  remedy  for  the  injury  sustained 
prior  to  the  suit,  but  it  would  not  have  pre- 
vented further  trespasses.  Ought  the  plaintiff 
to  be  harassed  and  annoyed  by  being  requir- 
ed to  bring  a  new  suit  every  day  as  long 
as  the  trespasses  continued,  when  the  whole 


controversy  could  be  settled  in  one  suit) 
As  has  been  shown  above,  the  Code  express- 
ly authorizes  the  Judge,  in  his  discretion,  to 
grant  an  injunction  to  restrain  a  trespass 
in  any  case  where,  under  equitable  princi- 
ples, the  writ  should  issue,  and  mentions  as 
among  such  cases  the  prevention  of  a  mul- 
tiplicity of  suits.  Whenever  it  is  shown 
that  there  are  a  number  of  suits,  without 
reference  to  parties  or  the  subject-matter,  a 
multiplicity  of  suits  would  be  shown,  if  that 
phrase  is  used  in  its  generic  sense.  But  It 
is  certainly  not  used  in  such  a  bro^id  sense  in 
the  section  of  the  Code.  The  phrase  has 
been  used  to  describe  that  character  of  cases 
which  would  be  within  the  Jurisdiction  of  a 
court  of  equity  under  the  doctrine  of  quia 
timet,  and  usually  styled  "bills  of  peace." 
See  Bisp.  Prin.  Eq.  (6th  Ed.)  ft  415.  But  to 
apply  the  expression  simply  to  this  class  of 
cases,  and  no  others,  would  be  giving  to  It  a 
meaning  as  much  too  .narrow  as  the  mean- 
ing first  above  alluded  to  would  be  too  broad. 
It  is  true  that  in  Hatcher  v.  Hampton,  7  Ga. 
49,  Judge  IfUmpldn  seems  to  have  given  the 
phrase  "multiplicity  of  suits"  this  restricted 
meaning,  but  an  examination  of  that  case 
will  disclose  that  nothing  said  by  the  learned 
Judge  on  that  subject  was  authoritativeu 
The  trespass  complained  of  had  been  en- 
Joined  by  the  circuit  Judge,  but  he  had  re- 
fused to  enjoin  the  alleged  trespasser  from 
cultivating  land  which  had  already  been 
cleared,  and  the  case  came  to  this  court  upon 
an  assignment  of  error  upon  the  refusal  to 
grant  the  injunction  as  to  the  latter  point. 
The  Judgment  of  the  court  below  was  affirm- 
ed, and  Judge  Lumpkin  takes  occasion  to 
remark  that,  in  his  opinion,  the  Judge  should 
have  dissolved  the  injunction  in  toto.  The 
questipn  as  to  cutting  timber  had  been  de- 
cided by  the  circuit  Judge  in  favor  of  the 
plaintiff,  and  this  Judgment  was  unexcepted 
to,  and  was  not  before  this  court  in  any  way. 
In  the  cases  above  referred  to,  where  the 
injunction  was  granted  to  restrain  a  con- 
tinuing nuisance,  the  grant  of  the  injunction 
was  placed  distinctly  upon  the  ground  that 
it  would  prevent  a  multiplicity  of  suits,  thus 
showing  that  this  court  at  that  time  con- 
strued the  phrase  in  a  much  broader  sense 
than  that  indicated  by  Judge  Lumpkin.  But 
whether  it  be  described  as  a  multiplicity  of 
suits,  or  in  any^  other  way,  we  see  no  reason 
why,  under  modern  authority,  a  court  of 
equity  cannot  by  injunction  restrain  a  con- 
tinuing trespass  until  the  question  of  title 
can  be  decided  at  the  final  hearing. 

It  follows  from  what  has  been  said  that 
the  Judge  properly  granted  an  Injunction  as 
to  the  cutting  of  cypress  timber  upon  the 
land  described  in  the  Timmons  lease,  but 
that  he  erred  in  enjoining  the  cutting  of  cy- 
press timber  upon  the  land  described  in  the 
other  leases. 

Judgment  on  bill  of  exceptions  sued  oiit 
by  the  Gray  Lumber  Company  afflrpaed  io 
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part,  and  tn  part  reyersed.  The  other  bill 
of  exceptions  dlunlBaed.  All  tlie  JustlcoB 
concur. 


022  oa.  my 

cm  OF  THOMASYILLE  et  aL  ▼.  THOM- 
ASVILLB BLBCTRIC  LIGHT  & 
GAS  CO.  et  aL 

(Supreme  Conrt  of  Georgia.     March  8,  1905.) 

MUNICIPAL  COBPOBATIORfr— EI.B0TION&— INCUa- 
BINO   DKBTa~-N0TI0B--QT7AI«IllBD   VOTEBB. 

1.A  notice  of  an  election  under  the  act  of 
1904  (Acts  1904,  p.  85),  proTiding  for  the  enb- 
mission  of  the  qaestion  of  incurring  debts  other 
than  bonded  debts  to  the  taxpayers  of  counties 
and  municipalities,  which  notice  specifies  that 
the  rate  of  interest  shall  be  '*not  exceeding  6 
per  cent,  per  annum,"  is  not  a  compliance  with 
the  provisions  of  that  act,  which  requires  "the 
terms  of  the  contract  under  which  the  debt  is 
to  be  incurred"  to  be  set  forth. 

2.  While  the  charter  of  the  city  of  Thomae- 
Tille  declares  that  no  person  who  is  not  duly 
registered  shall  be  allowed  to  vote  in  any  elec- 
tion, there  is  no  provision  for  registration  for 
any  other  election  than  the  annual  election  for 
municipal  omoers.  Hence  in  an  election  law- 
fully held  at  any  other  time,  no  registration  is 
required  to  authorise  a  person  otherwise  quali- 
fied to  vote,  and  in  determining  whether  two- 
thirde  of  the  qualified  voters  voted  at  such 
election  reference  must  be  had  to  the  tally 
sheets  of  the  last  preceding  annual  election,  and 
not  to  the  registration  lists  for  that  election. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Thonias  County; 
R.  G.  Mitchell,  Judge. 

Action  by  the  Tbomasville  Electric  Light 
ft  Gas  Company  and  others  against  the  city 
of  ThomasTllle  and  others.  From  an  order 
granting  an  injunction,  defendants  bring  er- 
ror.   Affirmed* 

Fondren  Mitchell  and  W.  O.  Snodgrass, 
for  plaintiff  tn  error.  S.  G.  McLendon  and 
Theo  Titos,  for  defendant  in  error. 

COBB,  J.  This  was  an  application  by 
certain  taxpayers  of  the  city  of  Thomas- 
ville  to  enjoin  the  dty  authorities  from  in- 
curring a  debt  which  it  was  alleged  they 
were  about  to  incor  under  a  pretended  elec- 
tion claimed  to  have  been  held  imder  the 
proYieions  of  the  act  of  1904  (Acts  1904,  p. 
85),  carrying  into  effect  the  provisions  of  the 
Constitution  with  reference  to  creating  debts 
other  than  bonded  debts  by  counties  and 
munieipallties.  The  notice  of  the  election 
was  attacked  for  various  reasons,  as  well 
as  the  yalidity  of  the  election  itself.  The 
Judge  granted  the  injunction,  and  the  defend- 
ants excepted. 

lu  The  act  above  referred  to  declares  that 
tiie  notice  of  election  "shall  specify  the 
amount  of  the  debt  to  be  incurred,  for  what 
purposes  it  shall  be  incurred,  what  amount 
of  the  debt  is  to  be  paid  annually  or  at 
shorter  periods,  the  terms  of  the  contract 
under  which  the  debt  is  to  be  incurred,  and 
the  language  of  the  ballots  to  be  used  in 
the  election  for  or  against  incurring  the 
debt.**    The  notice  given  spedfled  that  the 


amount  of  the  debt  to  be  incurred  was  $35,- 
000;  that  the  debt  was  to  be  incurred  "for 
the  purpose  of  securing  for  the  city  of  Tbom- 
asville, Ga.,  an  electric  light  and  power 
plant  for  the  generating  electricity  to  be 
used  by  the  said  dty,  its  residents,  and 
those  living  In  territory  contiguous  to  said 
dty,  for  lighting  and  power";  and  that  the 
debt  was  **to  be  paid  in  annual  installments 
of  four  thousand  (|4,<XX>)  dollars  each,  on 
the  1st  day  of  February  of  each  and  every 
year  after  said  plant  shall  be  in  operation 
by  the  said  dty."  The  notice  also  declared 
that  the  terms  of  the  contract  under  which 
the  debt  was  to  be  Incurred  shall  be  such 
that  the  debt  "shall  bear  interest  at  a  rate 
not  exceeding  0  per  cent  per  annum,  and 
that  said  annual  payment  of  foor  thousand 
($4,000)  dollars  sbi|ll  be  applied  (1)  to  the 
payment  of  the  interest  on  said  debt  at  the 
time  of  said  payment;  (2)  to  the  prindpal  of 
said  debt";  provided  that  the  dty  authori- 
ties might  also  apply  to  the  payment  of 
the  prindpal  from  year  to  year  such  of  the 
net  earnings  of  the  plant  as  were  not  neces- 
sary to  be  used  for  other  purposes  in  con- 
nection with  the  plant  The  notice  also 
stated  what  language  should  be  employed 
in  the  ballots  to  be  voted. 

The  question  to  be  determined  in  whether 
this  notice  sufficiently  compiles  with  that 
portion  of  the  act  which  declared  that  "the 
terms  of  the  contract"  under  which  the  debt 
is  to  be  incurred  shall  be  set  forth  in  the 
notice.  The  policy  of  the  law  of  this  state 
is,  and  has  been  since  the  adoption  of  the 
present  Constitution,  opposed  to  the  incur- 
ring of  debts  by  towns  and  dtles;  and  it  has 
therefore  become  the  settled  rule  that  all 
laws  in  reference  to  the  course  to  be  follow- 
ed by  the  public  authorities  in  obtaining 
consent  to  contract  a  debt  in  behalf  of  the 
taxpayers  are  to  be  strictly  construed,  and 
the  consent  of  the  taxpayers  is  never  held 
to  have  been  given  in  any  case  unless  the 
requirenients  of  the  law  providing  the  man- 
ner in  which  the  debt  shall  be  incurred  have 
been  strictly  complied  with  in  every  material 
particular.  City  of  Dawson  v.  Waterworks 
0>.,  106  Ga.  782,  82  S.  B.  907;  Smith  v.  Dub- 
lin, 118  Ga.  836,  89  S.  B.  827.  Giving  to 
the  words  "terms  of  the  contract"  in  the 
act  under  consideration  that  meaning  which 
strict  construction  requires  to  be  placed 
upon  them,  the  statute  is  not  complied  with 
when  the  rate  of  interest  on  the  debt  to  be 
incurred  is  not  specifically  stated.  A  mere 
statement  that  the  interest  to  be  paid  is 
not  to  exceed  a  stated  rate  is  not  a  compli- 
ance with  the  law.  This  question  is  set- 
tled tn  principle  by  the  ruling  in  Mayor  of 
Athens  v.  Hemerick,  89  Ga.  674,  16  S.  B.  72, 
where  it  was  held  that  the  notice  of  a  bond 
election,  which  spedfled  that  the  bonds  were 
"to  bear  interest  at  a  rate  not  to  exceed 
six  per  cent  per  annum,  •  ♦  ♦  the  inter- 
est to  be  paid  annually  on  the  first  days  of 
January  and  July  of  each  year,"  did  not 
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compI:r  with  the  proTislons  of  the  act  of 
1879,  now  contained  In  the  PoUtlca]  Code  of 
1895,  f  377,  which  required  that  the  notice 
should  specify  how  much  Interest  was  to 
be  paid  annually.  In  Ponder  y.  Forsyth,  96 
6a.  572,  576,  23  S.  B.  498»  500,  Mr.  Justice 
Lumpkin,  In  referring  to  the  Hemerick  Case, 
said:  "There  the  notice  was  wanting  in  two 
vitally  essential  respects:  (1)  The  rate  of 
interest  was  uncertain,"  etc.  It  was  also 
contended  that  under  the  expression  "terms 
of  the  contract,"  if  a  debt  was  to  be  incurred 
for  the  purchase  of  property,  the  notice 
should  so  describe  the  property  to  be  ac- 
quired as  that  the  taxpayers  would  be  In- 
formed as  to  the  character  and  value  of  the 
property  In  all  essential  respects.  We  think 
a  notice  which  states  that  property  is  to  be 
secured  for  a  certain  purpose,  which  is  a 
legitimate  municipal  purpose.  Is  a  compli- 
ance with  the  law,  so  far  as  the  purpose  for 
which  the  debt  is  to  be  incuired  is  concerned, 
as  the  municipal  authorities  must  of  neces- 
sity be  vested  with  some  discretion  in  the 
matter  of  selecting  the  property  necessary 
to  be  used  in  carrying  out  the  purpose  for 
which  the  debt  Is  incurred.  In  the  present 
case  we  do  not  think  it  was  absolutely  nec- 
essary that  the  amount  of  land  to  be  secur- 
ed should  be  stated,  or  the  number  of  dyna- 
mos, or  other  matters  relating  merely  to 
the  details  of  the  plant  to  be  installed.  All 
the  information  should,  however,  be  given  on 
this  subject  in  the  notice  that  can  be  reason- 
•ably  given  at  the  time  the  notice  is  publish- 
ed. The  notice  should  be  as  definite  as 
would  be  a  communication  from  an  agent  to 
his  principal  asking  authority  to  represent 
the  principal  in  a  particular  transaction,  and 
should  be  more  definite  and  specific  than 
where  such  an  agent  is  simply  asking  gen- 
eral authority  to  represent  the  principal.  If 
the  contract  has  already  been  entered  into, 
subject  to  confirmation  by  the  qualified  vot- 
ers, the  taxpayers  are  entitled  to  be  Inform- 
ed in  the  notice  of  exactly  what  this  coji- 
tract  Is  In  all  of  its  details.  If,  however, 
no  contract  has  been  entered  into,  but  au- 
thority Is  simply  asked  to  make  a  contract, 
then  the  notice  should  Inform  the  taxpayers 
of  the  details  of  the  contract  in  reference 
to  the  property  to  be  secured,  and  all  other 
details  necessary  for  them  to  Intelligently 
determine  whether  it  is  wise  to  confer  the 
authority  to  make  the  contract.  It  is  not 
possible  to  lay  down  any  general  rule  which 
will  cover  all  cases,  but  a  compliance  with 
the  law  demands  that  the  purpose  for  which 
the  debt  is  to  be  incurred  shall  be  set  forth 
In  such  a  way  that  the  taxpayers  may  know 
with  reasonable  certainty  how  their  money 
Is  to  be  expended.  Without  reference  to 
whether  the  notice  silfficlently  complied  with 
the  law  in  this  particular,  we  are  clear  that 
it  is  InsufiSclent  for  the  reason  above  referred 
to  In  reference  to  the  rate  of  interest 

Other  objections  were  made  to  the  notice, 
hut  none  of  them  require  any  elaborate  dis- 


cussion. It  is  best  that  notices  of  such  elec- 
tions should  have  a  caption  addressed  to  the 
qualified  voters,  but  when  there  clearly  ap- 
pears from  the  notice  as  a  whole  the  pur- 
pose for  which  it  was  published,  the  absence 
of  a  caption  would  not  invalidate  it  There 
Is  nothing  in  the  law  requiring  the  notice  to 
be  signed  by  any  particular  official.  The 
notice  is  to  be  given  under  the  authority  of 
the  officers  charged  with  the  duty  of  levying 
taxes  for  the  municipality,  and  it  must  dis- 
tinctly appear  from  the  notice  that  it  is  pub- 
lished under  their  authority.  A  notice  signed 
by  the  clerk  of  the  municipality,  reciting 
that  it  Is  published  by  authority  of  the  mu- 
nicipal officers  Is  a  compliance  with  the  law. 
2.  The  act  of  190i  provides  that  in  deter- 
mining the  <[uestion  whether  or  not  two- 
thirds  of  the  qualified  voters  have  voted  in 
favor  of  incurring  the  debt  the  same  rules 
shall  govern  as  at  the  date  of  the  passage  of 
the  act  governed  in  determining  the  same 
question  in  reference  to  the  issuing  of  bonds 
by  counties  and  municipalities.  If  there  is 
anything  In  the  charter  of  ThomasviUe  which 
requires  a  registration  of  voters  for  such 
election,  and  provision  is  made  for  a  regis- 
tration which  would  be  appropriate  to  such 
an  election,  then  the  question  as  to  whether 
two-thirds  of  the  qualified  voters  have  voted 
tn  favor  of  incurring  a  debt  would  be  de- 
termined by  the  registration  list  for  that 
election.  Gavin  v.  Atlanta,  86  Ga.  132,  12 
S.  E.  262.  When  the  provisions  of  the  char- 
ter of  the  city  of  ThomasviUe  are  construed 
as  a  whole.  It  is  clear  that  the  registration  ot 
voters  is  only  required  in  the  annual  election 
for  municipal  officers.  In  section  4  of  the 
charter  it  is  provided  that  "no  one  shall  be 
entitled  to  vote  in  said  election,  or  any  mu- 
nicipal election  in  said  city,  unless  he  is  a 
duly  registered  voter  of  said  dty."  Acts 
1889,  p.  855.  The  method  of  registration  is 
set  forth  in  the  act  Just  cited,  and  in  an  act 
amending  the  charter  of  ThomasvUle,  ap- 
proved December  18,  1897  (Acts  1897,  p.  338). 
When  all  of  the  provisions  of  these  two  acts 
are  taken  together,  it  clearly  appears  that 
the  registration  required  is  for  tiie  annual 
election,  the  act  providing  how  the  registra- 
tion lists  for  this  election  shall  be  made. 
There  is  no  provision  for  a  registration  list 
to  be  made  up  at  any  other  time  than  imme- 
diately preceding  the  annual  election.  If  an 
election  to  incur  a  debt  is  held  on  the  same 
day,  by  the  same  election  managers,  that  the 
annual  election  is  held,  it  may  be  that  no 
one  would  be  entitled  to  vote  at  all  at  such 
an  election  unless  he  was  duly  registered  for 
the  annual  election,  and  that  the  result 
would  be  determined  by  reference  to  the 
registration  lists.  But  when  the  election  is 
held  at  another  time  than  the  day  of  the 
annual  election,  any  person  qualified  to  vote 
In  the  city  of  ThomasviUe  would  be  entitled 
to  vote  without  reference  to  whether  he  had 
registered,  and  the  question  whether  two- 
thirds   of   the   qualified  voters    had   voted 
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would  be  determined  by  the  tally  Bbeets  of 
the  last  annual  election,  and  not  the  regis- 
tration lists  of  that  election.  See  Howell  t« 
Athens,  91  Ga.  189,  16  &  B.  966;  Ganrer  t. 
Dawson,  99  Ga.  7,  25  8.  B.  882. 

Complaint  was  made  that  the  order  of  the 
judge  granting  the  injunction  was  broader 
than  the  prayer,  and  enjoined  the  city  from 
making  any  contract  for  the  construction  of 
an  electric  lighting  plant  Pn^>erly  constru- 
ed, the  order  simply  enjoined  the  dty  from 
proceeding  in  any  way  under  authority  of  the 
election  attacked  In  the  petition,  and  to  this 
extent  the  injunction  was  properly  granted. 

Judgment  affirmed.  All  the  Justices  oon- 
cur. 


on  Ga.  407) 

LAMPKIN  T.  GARWOOD. 
(Supreme  Court  of  Georgia.     March  8,  1905.) 

OOVXNANTS— ACTION   FOB  BBEAOH^PLKAOIHO-* 
DAMAGES— ATTOBNBT'S   FEE&— EX- 
PENSES—BYIDENCE. 

1.  While  the  plaintiiTB  petition  was  incumber- 
ed with  some  Irrelerant  matter,  which  should 
have  been  stricken  on  special  demurrer,  it  set 
forth  a  cause  of  action  based  on  the  alleged 
breach  of  a  written  covenant  whereby  the  de- 
fendant undertook  to  pay  off  and  discharge  a 
lien  on  land  which  was  received  by  the  plaintiff 
under  an  agreement  to  whidi  they  ana  othem 
were  parties.  The  allegations  of  the  plaintiff 
as  to  the  circumstances  under  which  she  paid 
off  this  lien  in  order  to  perfect  a  sale  of  the 
land  were  relevant  to  the  case  stated. 

2.  Though  the  plaintiff  charsed,  in  general 
terms,  that  the  defendant  hacT  acted  m  bad 
faith,  in  falling  to  comply  with  his  covenant, 
no  facts  were  set  forth  in  the  petition  author- 
ising a  recovery  of  attorney's  fees  under  Oiv. 
Code  1895,  f  8796.  Nor  was  her  claim  for 
traveling  expenses  incurred  in  effecting  a  settie- 
ment  with  the  holders  of  the  lien  recoverable 
onder  the  written  contract  declared  on,  or  un- 
der that  section  of  the  Code. 

8.  No  recovery  in  favor  of  the  plaintiff  was 
warranted  by  the  evidence,  she  having  failed  to 
show  what  amount  the  defendant  was  liable  to 
pay  under  his  covenant  to  remove  the  lien  upon 
her  land. 

4.  The  assignments  of  error  touching  the  ad- 
mUsion  of  evidence  were  not  well  taken;  it 
appearing  that  the  trial  Judge,  who  tried  the 
case  without  a  jury,  ruled  that  the  evidence 
objected  to  was  incompetent  to  prove  the  con- 
tentions of  the  plaintiff,  and  was  not  regarded 
by  him  as  having  any  probative  value  in  sus- 
taining the  same. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  A.  L.  Garwood  agnlnst  A.  C. 
Lampkin.  Judgment  for  plaintUT,  and  de- 
fendant brings  error.    Reversed. 

Felder  &  Rountree,  for  plaintifr  In  error. 
Jno.  L.  Hopkins  A  Sons,  for  defendant  In 
error. 

EVANS,  J.  On  December  12,  1898,  Mrs. 
Alice  Li.  Garwood,  A.  C.  Lampkin,  and  others 
Interested  in  certain  pending  litigation,  en- 
tered into  a  written  agreement,  the  purpose 
of  which  was  to  settie  all  differences  of  the 
parties,  and  to  make  diyision  amongst  them 


of  a  fund  in  controversy,  as  well  as  to  deter- 
mine their  respective  interests  in  certain  dty 
lots  in  Beacon.  Under  the  terms  of  this 
agreement,  Mrs.  Garwood  was  to  receive  a 
deed  to  the  land  in  Macon,  free  from  incum- 
brances, and  Lampkin  agreed  to  pay  to  Steed 
&  Wimberly,  a  firm  of  attorneys  who  had 
been  employed  to  bring  a  suit  to  recover  the 
land,  a  fee  for  the  services  which  that  firm 
had  rendered  in  that  suit  The  amount  of 
this  fee  was  not  stated  in  the  contract  It 
appears,  however,  that  W.  P.  Calhoun  and 
Steed  &  Wimberly,  as  attorneys  for  the 
plaintiffs  In  the  suit,  had  filed  a  Hen  against 
the  land  for  $250  attorney's  fees,  which  lien, 
remained  unsatisfied  as  to  Steed  &  Wimberly. 
A  deed  was  made  to  Mrs.  Garwood  in  ac- 
cordance with  the  terms  of  the  written  agree- 
ment In  the  fall  of  1902  she  entered  into 
negotiations  for  a  sale  of  the  land,  but  the 
attorneys  of  her  prospective  purchaser  call- 
ed attention  to  the  outstanding  lien  against 
the  land,  and  declined  to  pass  the  titie  till 
this  lien  was  removed.  Lampkin  was  noti- 
fied of  this  condition  of  affairs,  but  failed  to 
give  any  attention  to  the  matter.  Mrs.  Gar- 
wood thereupon  paid  over  to  C.  P.  Steed,  as 
the  representative  of  the  firm  of  Steed  & 
Wimberly,  $100 — an  amount  which  he  claim- 
ed was  due  to  that  firm  for  the  services  ren- 
dered, in  addition  to  the  sum  of  $70  which 
had  theretofore  been  paid  by  Lampkin.  At 
the  same  time  Steed  gave  his  receipt  for  this 
payment  of  $100,  therein  stipulating  that,  "if 
it  should  appear  vHthin  six  months  from  [its] 
date  that  said  fee  has  been  paid  and  settied 
in  full  with  Steed  and  Wimberly  by  A.  C. 
Lampkin,"  then  the  $100  was  to  be  returned, 
but  otherwise  was  to  be  retained  as  money 
due  that  firm.  Mrs.  Garwood  notified  Lamp- 
kin of  this  arrangement,  and  put  him  on  no- 
tice that,  should  the  $100  be  forfeited  under 
the  agreement  between  her  and  Steed,  she 
would  hold  him  (Lampkin)  responsible  for 
that  amount;  but  he  took  no  steps  to  prevent 
the  forfeiture,  and  on  April  29,  1903,  the  time 
named  in  the  agreement  for  settilng  the  mat- 
ter expired.  In  June  of  that  year  Mrs.  Gar- 
wood brought  suit  against  Lampkin  upon  the 
written  agreement  to  which  they  were  par- 
ties; alleging  that  he  had  committed  a 
breach  of  his  covenant  to  pay  the  fee  of 
Steed  &  Wimberly,  and  that  she  had  been 
compelled,  in  order  to  close  her  trade  for 
the  sale  of  the  land,  to  pay  that  firm  $100, 
under  the  conditions  above  mentioned.  She 
further  alleged  that  it  was  necessary  for 
her  to  make  two  trips  to  Macon  in  order  to 
have  the  lien  on  the  land  removed,  and  that 
she  expended  for  railroad  fare  the  sum  of 
$12,  which  amount  she  was  entitled  to  re- 
cover in  addition  to  the  amount  paid  to 
Steed  &  Wimberly.  She  further  charged 
Lampkin  with  having  acted  in  bad  faith, 
and  claimed  to  be  damaged  thereby  In  the 
sum  of  $60 — ^an  expense  incurred  by  her  in 
employing  attorneys  and  bringing  suit  An- 
other item  of  damages  set  forth  in  her  pe- 
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tition  was  subsequently  stricken  therefrom 
by  way  of  amendment.  The  defendant  de- 
murred to  the  petition  on  both  general  and 
special  grounds,  and  also  filed  an  answer  in 
which  he  denied  having  made  any  breach  of 
covenant;  having,  as  he  asserted*  "complied 
with  each  and  every  covenant  and  stipula- 
tion in  the  contract  of  settlement,  Including 
the  payment  to  Steed  &  Wimberly  of  their 
fee  for  the  recovery  of  the  land  referred  to.** 
Tlie  defendant's  demurrer  was  overruled,  and 
the  case  was  then  tried  before  the  presiding 
Judge  without  the  Intervention  of  a  jury, 
and  a  Judgment  for  $162,  besides  interest 
*and  costs,  was  rendered  in  favor  of  the  plain- 
tiff. The  defendant  made  a  motion  for  a 
new  trial,  but  it  was  overruled.  He  is  now 
here  complaining  of  the  overruling  of  his 
demurrer,  and  of  the  refusal  of  the  court  to 
grant  him  a  new  triaL 

1.  The  trial  Judge  properly  declined  to  dis- 
miss the  action  on  general  demurrer.  While 
the  plaintiflTs  petition  was  incumbered  with 
much  irrelevant  matter,  yet  it  set  forth  a 
cause  of  action  based  on  an  alleged  breach 
of  a  clear  and  definite  contract  in  writing, 
and,  if  she  proved  her  case  as  laid,  she  would 
be  entitled  to  recover  the  amount  she  expend- 
ed in  discharging  the  lien  on  the  land,  pro- 
vided such  amount  was  not  in  excess  of  the 
sum  for  which  Steed  &  Wimberly  could  right- 
ly foreclose  that  lien.  By  special  demurrer 
the  defendant  set  up  the  contention  that  the 
plaintiff*s  complaint  was  barred  by  the  stat- 
ute of  limitations;  but,  on  the  argument  be- 
fore us,  counsel  for  the  plaintiff  in  error  an- 
nounced that  this  point  was  abandoned.  The 
whole  of  paragraphs  5,  6,  7,  and  8  of  the  pe- 
tition were  demurred  to  on  the  ground  that 
the  allegations  therein  were  irrelevant  and 
impertinent  In  these  paragraphs  the  plaln- 
tifT  alleged  her  inability  to  perfect  a  sale  of 
the  land,  on  account  of  the  unsatisfied  lien 
for  attorney's  fees,  the  arrangement  she 
made  with  Steed  in  order  to  get  this  lien  re- 
moved, and  Lampkin's  failure  to  take  any 
steps  in  the  matter,  though  he  was  notified 
of  this  arrangement^  and  called  on  to  do  so. 
These  allegations  were  pertinent  to  the  case, 
as  showing  that  Steed  &  Wimberly  were  as- 
serting the  lien  which  Lampkin  had  agreed 
to  satisfy,  and  that  Mrs.  Garwood  was  com- 
pelled to  settle  the  claim  of  that  firm  before 
she  could  dispose  of  the  land.  If  this  claim 
was  just  and  unpaid,  her  allegations  show 
that  she  was  entitled  to  recover  the  amount 
she  expended  in  settling  the  same,  together 
with  interest  on  that  amount  from  the  date 
of  settlement  In  the  same  connection,  the 
plaintifT  averred  that  the  defendant,  instead 
of  paying  Steed  &  Wimberly  $250  in  full  of 
the  fee  due  that  firm,  only  paid  $70  there- 
of, and  the  lien  was  therefore  not  removed 
^om  the  land,  of  which  fact  she  was  not 
aware  until  some  time  subsequently,  as  she 
had  relied  on  the  defendant  paying  ofT  the 
amount  of  the  lien,  in  order  that  the  land 
which  had  been  conveyed  to  her  might  be 


free  from  incumbrance^  as  was  his  agree- 
ment under  the  settlement  had  of  their  pre- 
vious controversies.  To  the  allegations  that 
she  relied  on  the  defendant  to  carry  out  his 
agreement,  and  did  not  know  of  his  failure 
to  do  so  until  some  time  after  the  land  had 
been  conveyed  to  her,  the  defendant  special- 
ly demurred  on  the  ground  that  these  aver- 
ments w^e  also  irrelevant  and  impertinent 
We  think  otherwise.  The  plaintiff  should 
have  been  allowed  some  latitude  in  setting 
forth  the  history  of  her  grievance^  and  ex- 
plaining when  and  how  she  discovered  that 
the  defendant  had  committed  a  breach  of  his 
covenant  Certain  other  allegations,  against 
which  the  same  objection  was  urged,  ought, 
however,  to  have  been  stricken.  Besides 
stressing  the  fact  that  the  defendant  was  her 
brother,  which  was  wholly  immaterial,  the 
plaintiff  alleged  that  during  the  fall  of  the 
year,  when  she  was  trying  to  perfect  a  sale 
of  the  land,  and  desired  to  leave  the  state, 
"her  bad  health  and  nervous  condition  was 
very  greatly  aggravated  by  the  matter,  and 
the  refusal  of  said  Lampkin  to  assist  her  in 
it  which,  in  equity  and  good  conscience,  he 
should  have  done."  Granting  that  this  was 
true,  it  neither  gave  rise  to  any  cause  of  ac- 
tion against  the  defendant  nor  illustrated 
any  point  or  issue  in  the  case.  Such  allega- 
tions, in  a  suit  for  a  breach  of  contract,  not 
only  have  no  place  in  legitimate  pleading, 
but  are  calculated  to  mislead  and  prejudice 
the  jury,  if  read  in  their  hearing,  or  com- 
mented on  in  the  argument  of  the  case  by 
the  plaintiff. 

2.  While  the  plaintiff  alleged,  in  general 
terms,  that  the  defendant  had  acted  in  bad 
faith,  in  taking  no  steps  to  remove  the  lien 
for  attorney's  fees,  as  he  was  under  a  con- 
tract obligation  to  do,  she  set  forth  no  facts 
which  would  authorize  a  recovery  of  the  ex- 
penses of  the  litigation,  including  her  counsel 
fees.  This  point  was  directly  made  by  the 
special  demurrer.  Mere  failure  to  meet  a 
money  obligation  will  not,  of  itself  alone, 
authorize  a  recovery  of  damages,  under  sec- 
tion 3796  of  the  Olvil  Code  of  1896,  which 
provides  that  the  expenses  of  litigation  may 
be  recovered  of  a  defendant  who  has  acted 
in  bad  faith.  "Some  defendants  fail  to  pay 
because  they  are  not  able,  others  because 
they  are  not  willing,  and  many  because  they 
dispute  the  liability."  TradersT  Ins.  Go.  v. 
Mann,  118  Ga.  386,  45  S.  B.  426.  The  defend- 
ant in  the  present  case  is  not  charged  with 
having  done  anything  to  defraud  or  mislead 
the  plaintiff  or  Interfere  with  her  property 
rights,  but  simply  with  having  failed  and  re- 
fused to  comply  with  his  covenant  to  pay  an 
amount  due  to  a  firm  of  attorneys  who  had 
filed  a  lien  for  their  services  In  recovering 
the  land  which  the  plaintiff  received  under 
the  terms  of  settlement  set  forth  In  her  pe- 
tition. Nor  was  the  plaintiff  entitled  to  re- 
cover the  item  of  $12,  which  represented  the 
amount  she  had  expended  in  railroad  fare  in 
going  to  Macon  to  attend  to  the  matter  of 
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freeing  her  land  from  that  Hen.  It  could  not 
be  recovered  nnder  the  section  of  the  Coda 
above  cited,  for  the  reason  that  she  did  not 
set  forth  facts  upon  which  to  base  her  charge 
of  bad  faith;  and  certainly  this  was  not  an 
Item  which  was  recoverable  under  the  con* 
tract  sued  on,  not  being  within  the  contem- 
plation of  the  parties  thereto.  On  the  con- 
trary, the  measure  of  damages  for  the  alleg- 
ed breach  of  covenant  was  the  amount  of 
money  necessary  to  discharge  the  interest  of 
Steed  &  Wlmberly  In  the  lien  on  the  land, 
with  interest  on  that  amount  from  the  date 
of  payment 

3.  On  the  trial  of  the  case  the  phiintiff 
proved  that  she  had,  as  alleged,  paid  to  the 
firm  of  Steed  &  Wimberiy  $100,  in  order  to 
get  that  firm  to  relinquish  their  interest  in 
tiie  lien  f6r  $260  which  had  been  filed  in  its 
name  and  tiiat  of  W.  P.  Calhoun.  It  also 
appeared  that  the  interest  which  Calhoun  had 
in  this  lien  had  been  assigned  to  the  defend- 
ant, who  had  paid  to  Steed  &  Wimberiy  $70 
on  their  claim  for  attiMney's  fees,  and  who 
lestified  this  amount  was  accepted  by  that 
firm  in  full  of  all  demands  for  the  services 
xendered  I7  its  members.  The  plaintifl  of- 
fered testimony  tending  to  show  that  Steed  & 
Wimberiy  declined  to  accept  this  sum  in  full 
settlement,  and  asserted  a  claim  of  $100  addi- 
tional as  their  interest  in  the  lien;  but  there 
was  no  proof  whatever  going  to  show  the 
amoxmt  of  fees  which  that  firm  was,  under 
any  catpress  contract,  entitled  to,  nor  any  evi- 
dence as  to  what  the  services  rendered  by 
that  firm  were  reasonably  worth.  This  being 
flo,  the  plaintiir  failed  to  make  out  her  case. 
What  she  volimtarily  paid  to  Steed  ft  Wim- 
beriy to  settle  their  claims  for  fees  was  no 
criterion  of  the  defendant's  liability,  in  the 
absence  of  proof  that  this  claim  was  Just  and 
aiforceable.  Though  Steed  testified  by  inter- 
rogatories sued  out  by  the  plaintiff,  he  did  not 
undertake  to  say  his  firm  was  employed  under 
any  contract  whereby  Its  fees  were  fixed,  or 
to  give  any  information  as  to  facts  or  cir- 
cumstances showing  what  interest  his  firm 
really  had  in  the  claim  of  lien,  or  to  assert 
that  the  $100  demanded  of  Mrs.  Garwood  rep- 
resented the  amount  which  his  firm  was  en- 
titled to  receive  in  order  to  settle  in  full  their 
interest  in  the  Hen.     Accordingly  the  trial 

*    Judge  erred  in  giving  Judgment  in  her  favor 
in  any  amount 

4.  The  motion  for  a  new  trial  contains  va- 
rious assignments  of  error  touching  the  ad- 
mission of  evidence,  on  the.  ground  that  better 
evidence  than  offered  was  obtainable,  and  on 
similar  grounds.  But  it  appears  that  the 
Judge  recognized  as  soimd  the  objections 
urged  against  the  evidence,  and  stated  that  tn 
admitting  the  same  he  was  influenced  by  the 
fact  that  the  cause  was  being  heard  by  the 
court  without  a  Jury,  and  he  only  allowed 
the  testimony  as  showlug  the  contentions  of 
the  parties,  and  not  as  proper  proof  thereot 
We  shall  not  therefore,  undertake  to  deal 
further  with  these  asslgnrnqita  of  error,  as 


doubtless  the  court  wHl,  if  the  case  should  on 
the  next  hearing  be  submitted  to  a  Jury,  con- 
fine the  introduction  of  evidence  to  that  which 
is  wholly  unobjectionable. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(122  Ga.  833) 

R.  J.  BOOTH  ft  CO.  et  al.  V.  L.  MOHR  ft 

SONS  et  aL 
(Supreme  Court  of  Georgia.     March  7,  1906.) 

VSAUDULKNT  CORVSTANOKS-HBBTTINO  ASIDB— 
PABTIBS—JUDOlfXNT— INJUNCTION— BEOXIVSB 
— BEMKDT  AT  LAW— INSTRUCTIONS— BBVIXW. 

1.  Since  the  uniform  procedure  act  of  1887 
(Civ.  Code  1890,  i  4937).  creditors  in  one  action 
may  attadc  a  sale  made  by  their  common  debtor 
as  fraudulent,  and  obtain  Judgment  agabiBt  the 
debtor  for  their  several  demands. 

Z  In  such  an  action  the  plaintifEs  would  not 
be  entitled  to  the  extraordinary  remedies  of  in- 
junction and  receiver,  if  it  appeared  that  an 
attachment  against  the  fraudulent  debtor  would 
afford  complete  and  adequate  relief. 

[Bd.  Note. — For  cases  in  point,  see  voL  24, 
Cent  'Dig.  Fraudulent  Conveyances,  (f  910- 
915 
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8.  But  if,  In  response  to  a  prayer  for  in- 
junction and  receiver,  on  an  interlocutory  hear- 
ms,  the  injunction  is  granted  and  a  receiver  is 
appointed,  and  the  injunction  is  dissolved,  and 
the  receiver  discharsed^  upon  the  defendants' 
execution  of  a  bond,  and  no  exception  is  taken 
to  the  interlocutory  order,  it  is  not  error  to 
subsequently  overrule  a  general  demurrer  al- 
leging the  petition  Ib  without  equity. 

4.  Though  the  charge  of  the  court  may  be 
open  to  criticism,  yet  where  it  appears  that  the 
substantive  law  necessarily  controlling  the  case 
is  clearly  stated,  and  the  various  issues  of  fact 
raised  by  the  pleadings  are  submitted  in  the 
form  of  questions  to  be  answered  by  the  Jury, 
a  new  trial  will  not  be  granted  where  the  evi- 
dence strongly  supports  the  special  findings  of 
fact. 

Z.  Error  of  the  court  In  decreeing  upon  a 
verdict  is  no  cause  for  a  new  trial,  and,  there 
being  in  the  bill  of  exceptions  no  assignment  of 
error  in  the  decree  itself,  the  decree  is  not  under 
review. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Clinch  County; 
J.  J.  BJmsey,  Judge. 

Action  by  K  Mohr  &  Sons  and  others 
against  R.  J.  Booth  ft  Co.  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Affirmed. 

L.  Mohr  ft  Sons  and  other  creditors  of  R. 
J.  Booth  ft  Co.»  a  partnership  composed  of 
R.  J.  Booth  and  J^sle  R.  Booth,  instituted 
an  equitable  proceeding  against  that  firm, 
liucretia  J.  Booth,  and  the  Citizens'  Bank 
of  Yaldosta,  praying  for  an  injunction,  the 
appointment  of  a  receiver,  and  for  other 
equitable  relief.  The  facts  alleged  in  the 
plaintiffs'  petition  were  substantially  as  fol- 
lows: Booth  ft  (jO.  had  conducted  a  general 
merchandise  business  in  the  town  of  Argyle, 
during  the  course  of  which  that  firm  became 
indebted  to  petitioners  in  various  amounts 
stated.  On  May  6,  1903,  Booth  &  Co.,  for 
the  purpose  of  hindering,  delaying,  or  de- 
frauding Its  creditors,  made  a  pretended  sale 
to  Lucretia  J.  Booth  of  all  of  its  assets  and 
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prop^ty  for  the  expressed  consideration  of 
^6,650,  which  amount  she  claims  to  hare 
paid,  and  which  R.  J.  Booth  admitted  was 
In  his  possession  on  May  12,  1903,  though  he 
at  the  time  refused  to  make  payment  of  pe- 
titioners' demands.  R.  J.  Booth  is  the  son  of 
his  partner,  J.  B.  Booth,  who  is  the  hus- 
band of  Lucretla  J.  Booth.  At  the  time  of 
the  conveyance  to  her  of  the  partnership 
assets  she  knew  that  Booth  &  Co.  was  large- 
ly in  debt  for  the  merchandise  contained 
In  its  storehouse,  and  further  knew  that  the 
property  conyeyed  to  her  comprised  all  the 
assets  out  of  which  its  creditors  could  be 
paid,  and  she  also  knew  that  "the  purpose 
of  said  pretended  sale  to  her  was  a  sham 
and  a  fraud,  and  the  result  of  a  scheme 
concocted  between  [Booth  &  Co.]  and  her- 
self to  hinder,  delay,  or  defraud'*  petitioners 
and  other  creditors,  and  "for  the  fraudulent 
purpose  of  covering  up  and  concealing  the 
tangible  assets  of  that  firm,  and  enabling 
its  members  "to  conceal  and  hide  away  from 
petitioners  and  other  creditors  the  said  as- 
sets and  the  money  which  she  claims  to  have 
paid  for  the  purchase  thereof."  The  defend- 
ant partnership  was  solvent  at  the  time  its 
property  was  so  conveyed  to  Birs.  Booth, 
but  the  conveyance  to  her  rendered  the  firm 
insolvent,  in  that  there  was  left  in  Its  pos- 
session no  property  out  of  which  any  money 
could  be  made  by  Judgment,  ezecutioA,  and 
levy,  and  the  object  of  the  conveyance  was 
to  defeat  plaintiffs  and  other  creditors.  The 
pretended  sale  was  the  result  of  a  collusive 
scheme  between  father,  son,  and  mother  to 
defeat  the  claims  of  creditors,  and  Mrs. 
Booth  is  now  actively  engaged  in  selling  and 
converting  into  money  the  stock  of  goods. 
On  the  day  of  the  pretended  sale  she  paid 
by  check  the  sum  of  $75  on  an  account  due 
one  of  the  creditors,  which  payment  was 
made  in  pursuance  of  the  fraudulent  scheme 
charged.  Prior  to  May  5th  the  defendant  part- 
nership had  an  account  with  the  Citizens' 
Bank  of  Valdosta,  and  had  money  on  de- 
posit to  its  credit,  but  on  or  about  May  6th 
the  members  of  the  firm  went  to  the  city  of 
Valdosta  and  had  its  bank  account  trans- 
ferred to  Mrs.  Booth,  in  whose  name  the  ac- 
count now  stands,  though  the  money  on  de- 
posit really  belongs  to  the  firm  and  Is  sub- 
ject to  the  payment  of  its  debts.  Unless  the 
defendant  R.  J.  Booth  be  restrained  from 
disposing  of  the  $6,650  which  he  admitted 
on  May  12th  to  be  In  his  possession,  and  this 
money  be  turned  over  to  a  receiver,  it  will 
not  be  forthcoming  to  pay  the  claims  of 
petitioners,  nor  will  the  money  on  deposit  in 
the  bank,  unless  It  be  restrained  from  pay- 
ing out  the  same  and  called  on  to  disclose 
the  facts  concerning  its  transfer  to  Mrs. 
Booth.  By  reason  of  her  collusion  with  her 
husband  and  son,  she  has  made  herself  a 
trustee  ex  maleficlo  for  the  creditors  of  the 
partnership,  and  has  rendered  herself  liable 
to  a  personal  Judgment  for  the  debts  It  owes 
its  creditors.    Petitioners  cannot  adequately 


protect  and  eatorce  their  rights  as  creditors 
in  any  ordinary  suit  at  common  law,  and  to 
attempt  to  do  so  would  result  in  a  multi- 
plicity of  suits.  To  this  petition  the  defend- 
ants filed  a  general  demurrer,  alleging  that, 
under  the  facts  recited,  the  plaintiffs  were 
"not  entitled  to  maintain  their  said  suit, 
or  to  pursue  the  remedy  and  obtain  the  re- 
lief as  sought  therein."  The  defendants  also 
filed  an  answer  in  which  they  denied  all 
charges  of  fraud  and  collusion,  and  alleged 
that  the  sale  of  the  property  of  Booth  &  Co. 
to  Mrs.  Booth  was  made  in  good  faith  and 
she  was  an  innocent  purchaser  for  value. 
They  further  answered  that  the  sale  was 
not  made  for  cash,  but  that  Mrs.  Booth  had 
given  her  promissory  notes  for  the  agreed 
purchase  price  of  $6,660.  On  the  interlocu- 
tory hearing,  the  court  appointed  a  receiver 
and  granted  the  injunction  prayed  for,  but 
its  order  was  subsequently  vacated  upon  the 
defendants'  giving  bond.  At  the  trial  term 
of  the  case  the  court  overruled  the  demurrer 
to  the  petition,  which  had  previously  been 
amended  by  adding  a  prayer  that  the  prom- 
issory notes  alleged  to  have  been  given  by 
Mrs.  Booth,  which  were  negotiable,  be  im- 
pounded in  court  until  its  final  decree  and 
Judgment  thereon  be  then  entered  up  against 
her,  and  that  R.  J.  Booth  and  J.  R.  Booth 
be  in  the  meantime  restrained  from  dispos- 
ing of  said  notes.  To  the  overruling  of  the 
demurrer  the  defendants  excepted  pendente 
lite.  The  case  was  then  tried  on  its  merits 
upon  the  petition  and  answer  and  certain 
interventions  which  had  been  interposed  by 
other  creditors  of  Booth  &  Co.  The  Jury  re- 
turned a  special  verdict  on  written  ques- 
tions submitted  for  their  determination,  and 
on  this  verdict  the  court  entered  up  Judg- 
ment against  all  of  the  defendants  save  the 
Citizens'  Bank,  which  was  merely  a  nominal 
party  and  had  been  dismissed  from  the  case. 
The  defendants  thereafter  made  a  motion 
for  a  new  trial,  which,  after  being  amended 
at  the  hearing  thereof,  was  overruled.  Upon 
the  overruling  of  their  demurrer,  and  the  re- 
fusal of  the  court  to  grant  a  new  trial,  they 
assign  error. 

J.  L.  Sweat  and  R.  G.  Dickerson,  for  plain- 
tiffs in  error.  Jacob  Gazan,  Simon  W.  Hitch, 
and  Wilcox  &  Rogers,  for  defendants  in 
error. 

EVANS,  J.  (after  stating  the  facts).  1-3. 
The  demurrer  was  general.  Before  the  pas- 
sage of  the  uniform  procedure  act  of  1887, 
which  is  codified  in  Ciy.  Code  1895,  f  4937,  a 
creditor  without  a  lien,  under  ordinary  con- 
ditions, could  not  first  maintain  an  action  to 
set  aside  a  fraudulent  conveyance  of  his 
debtor.  See  Haralson  v.  Newton,  63  Ga.  163; 
Comer  v.  Coates,  69  Ga.  491;  Stephens  v. 
Whitehead,  75  Ga.  297.  The  act  of  1887, 
however,  made  a  great  innovation  in  the  law; 
and  now  a  suitor  in  the  same  action  may  Join 
legal  and  equitable  causes  and  obtain  appro- 
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priate  relief.  Grediton  in  one  anit  may  pro- 
ceed for  Judgment  on  tbelr  debts,  and  to  aet 
aside  fraudulent  conreyances  made  by  their 
common  debtor.  De  Lacy  ▼.  Hurst,  83  Ga« 
223,  9  8.  B.  1062;  Vaughn  r.  Georgia  Loan 
Co.,  98  Ga.  288,  26  8.  B.  441.  No  additional 
grounds  for  the  inyocation  of  the  extraordi- 
nary powers  of  a  court  of  equity  was  thereby 
created,  and  extraordinary  remedies  are  not 
available  in  cases  where  they  were  not  appli- 
cable before  the  passage  of  the  act  Broom- 
head  T.  Grant,  83  Ga.  451, 10  8.  B.  116;  8till- 
well  T.  8aTannah  Grocery  Oa,  88  Ga.  144, 
13  8.  B.  963.  Where  creditors  by  petition 
seek  to  obtain  judgment  on  their  seyeral  de- 
mands against  their  common  debtor,  and  to 
set  aside  fraudulent  sales  and  subject  the 
subject-matter  thereof  to  the  Judgments 
sought,  and  pray  for  an  injunction  and  re- 
recelTer,  those  extraordinary  equitable  rem- 
edies will  not  be  granted  if  the  petition  dis- 
closes that  the  plaintiffs  hare  a  complete  and 
adequate  remedy  at  law.  Johnson  t.  Gilmer, 
113  Ga.  1146,  39  &  B.  469.  In  the  case  un- 
der consideration  it  would  appear  that  the 
plaintUfs  were  amply  protected  by  their 
common-law  remedy  of  attachment  against 
the  fftiudulent  debtor.  When  this  question 
was  before  the  Judge  on  the  Interlocutory 
hearing,  the  defendants  should  hare  urged 
their  objection  to  the  exerdse  of  the  ex- 
traordinary equitable  powers  which  the  plain- 
tifTs  inroked  in  their  petition.  If  such  ob- 
jection was  made  and  oyerruled  by  the  court, 
ex(?eption  should  have  been  taken  to  the  in- 
terlocutory order.  If,  instead  of  excepting 
to  the  interlocutory  order  granting  an  injunc- 
tion and  appointing  a  receiver,  the  defend- 
ants, agreeably  to  the  order,  dissolved  the 
injunction  and  discharged  the  receiver  by 
giving  the  bond  provided  for  in  the  order,  and 
subsequently,  at  the  appearance  term,  filed 
a  general  demurrer  to  the  petition,  the  gen- 
eral demurrer  only  raised  the  question  of  the 
right  of  the  plaintiffs  to  prosecute  their  action 
for  Judgment  on  their  demands  and  for  can- 
cellation of  the  fraudulent  conveyances.  The 
execution  of  the  bond,  without  exception  to 
the  Interlocutory  order,  was  an  acquiescence 
in  the  power  of  the  court  to  pass  such  order; 
so  the  only  question  presented  by  the  general 
demurrer  was  whetlfer,  upon  the  allegations 
made  In  the  petition,  the  plaintiffs  were  en- 
titled to  Judgment  against  their  common 
debtor,  and  to  a  decree  setting  aside  the  con- 
veyances alleged  to  be  fraudulent  This 
feature  of  the  case  was  identical  with  the 
case  of  De  Lacy  v.  Hurst,  supra,  where  it 
was  held  that  a  petition  of  this  kind  was  not 
demurrable  for  want  of  equity.  To  the  same 
effect,  see  Conley  v.  Buck,  100  Ga.  187,  28 
a  B.  97;  Kruger  v.  Walker,  111  Ga.  883,  86 
8.  B.  794;  Rodgers  v.  Stem  &  Go.,  112  Ga. 
624.  37  8.  B.  877;  Evans  v.  Piedmont  Build- 
ing Ass'n,  117  Ga.  944,  44  8.  B.  2,  and  cases 
dted. 

4.  The  debtors  sustained  the  relation  of 
father  and  son.    The  vendee  was  the  wife 


f  of  one  and  the  mother  of  the  other.  A  few 
days  before  the  institution  of  plaintiffs' 
suit,  B.  J.  Booth  &  Ck>.  by  deed  conveyed  to 
Mrs.  Booth  a  lot  of  land,  a  town  lot,  stock 
of  merchandise  and  all  notes  and  accounts, 
and  75  beehives,  upon  an  alleged  considera- 
tion of  $6^660.  On  the  same  day  the  senior 
member  of  the  firm  conveyed  to  Mrs.  Booth, 
upon  an  alleged  consideration  of  $760,  cer- 
tain town  lots  in  Argyle^  two  mules,*  and 
farm  implements.  These  two  conveyances 
completely  divested  the  firm  of  Booth  &  Go. 
of  all  property.  The  consideration  was  Mrs. 
Booth's  notes  for  the  amount  of  the  alleged 
purchase  money.  The  firm  of  Booth  &  Oo. 
was  much  involved^  and  the  circumstances 
indicated  Mrs.  Booth's  knowledge  of  its 
financial  condition.  When  the  sale  was 
made,  it  does  not  appear  that  the  usual  com- 
mercial stock  taking  was  had,  but  values 
were  agreed  upon  in  round  figures.  It  does 
appear  that,  when  the  terms  of  the  trade 
had  been  agreed  on,  the  parties  were  cautious 
to  have  an  attorney  to  prepare  the  necessary 
transfers  of  title.  Bnough  of  the  facts  have 
been  stated  to  show  that  this  was  a  trans- 
action between  near  relatives,  and  that  the 
Jury  could  infer  the  sale  was  made  with 
intent  to  hinder  and  delay  creditors,  and 
that  the  purchaser  either  knew,  or  had  rea- 
sonable grounds  to  suspect,  such  intention. 
The  charge  of  the  court  on  the  substantive 
law  applicable  to  the  case  was  tree  from 
material  error,  and  any  minor  inaccuracies 
will  not  be  ground  for  a  new  trial.  This 
is  especially  true  as  the  court  submitted  to 
the  Jury  questions  which  embraced  every 
material  issue  in  the  case,  and  the  special 
findings  of  fact  were  strongly  supported,  if 
not  demanded,  by  the  evidence.  The  fail- 
ure of  the  Jury  to  answer  the  final  question 
will  not  vitiate  the  verdict,  as  the  other 
questions  comprehended  all  the  Issues,  and 
this  was  but  a  repetition  of  some  of  the  oth- 
6rs.  The  answers  to  the  preceding  ques- 
tions necessarily  answered  this  last  one. 

6.  In  the  last  ground  of  the  motion  for  a 
new  trial,  complaint  is  made  that  under  the 
verdict  the  decree  was  unauthorized.  No  er- 
ror in  the  decree  was  assigned  In  the  bill 
of  exceptions.  "Brror  of  the  court  in  de- 
creeing upon  a  verdict  is  no  cause  for  a  new 
trial,  and,  there  being  in  the  bill  of  excep- 
tions no  assignment  of  error  in  the  decree 
Itself,  the  decree  is  not  under  review."  Den- 
ham  V.  Walker,  93  Ga.  497  (5),  21  8.  B.  102. 
Judgment  afiirmed.  All  the  Justices  con- 
cur. 


(1S2  Ga.  85») 

MORRISON  V.  DIOKBY. 
(Suprsme  Oourt  of  Georgia.     March  7,  1905.) 

PABTNBBSHIP— WHAT   CONBTIT UTES  —  StJBPABT" 

NSBSHIP— HUSBAND    AND   WZTB— 

UABILrriSS  AND  BIGHTS. 

1.  Mutual  confidence  being  the  foundation  of 
the  partnership  relation,  the  mere  fact  that  a 
SMBUMt  of  •  tartnerddp  is  not  the  owntf  it 
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property  which  he  has  embarked  in  the  partner- 
ship enterprise — the  same  belonging  to  a  third 
person,  who  has  consented  that  it  may  be  so 
used  for  his  benefit,  bat  whose  interest  is  not 
disclosed  to  the  other  member  of  the  partner- 
ship—does not  caase  a  partnership  relation^  to 
arise  between  the  other  partner  and  the  con- 
cealed principal  of  his  copartner. 

2.  A  partner  may  make  an  agreement  with  a 
third  person  for  a  division  of  the  profits  coming 
to  him  from  the  partnership  enterprise,  and,  if 
the  character  of  tbe  agreement  is  such  as  to 
disclose  the  essentials  necessary  to  a  partner- 
ship, a  subpartnership  is  thereby  formed  be- 
tween the  partner  and  the  third  person;  but 
such  person  does  not  become  a  member  of  the 
first  partnership,  nor  is  he  liable  for  the  debts 
of  that  partnership. 

[Ed.  Note. — ^For  cases  In  point,  see  yoL  88, 
C^t.  Dig.  Partnership,  f  9.] 

8.  Husband  and  wife  mayt  in  this  state,  law- 
fully transact  business  as  copartners,  and  there- 
fore there  may  be  a  subpartnership  between  a 
husband  and  wife  in  reference  to  the  profits  of 
a  business  in  which  the  husband  is  a  partner. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  |  225.] 

4.  In  a  subpartnership  of  the  character  above 
referred  to,  where  the  members  are  husband  and 
wife,  a  gift  by  the  wife  to  the  husband  of  a 

Eortion  of  her  interest  in  the  profits  which  the 
usband  would  derive  from  the  first  partner- 
ship is  valid;  and  the  use  by  him  or  by  his 
copartner,  of  such  profits  to  discharge  a  debt 
of  the  husband's  would  not  render  his  partner 
liable  to  the  wife  on  account  of  having  used 
her  money  foV  the  purpose  of  paying  her  hus- 
band's debt 

5.  The  verdict  for  the  defendant  was  demand- 
ed by  the  evidence,  and  any  errors  that  may 
have  been  made  by  the  judge  in  his  instructions 
to  the  jury  did  not  require  the  granting  of  a 
new  trial. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Held,  Judge. 

Action  by  H.  H.  Morrison  against  J.  L. 
Dickey.  Judgment  for  defendant;  and  plain- 
tiff brings  error.    AJBrmed. 

W.  R.  Hammond,  for  plaintiff  In  error. 
Felder  &  Rountree,  for  defendant  In  error. 

COBB,  J.  This  was  an  action  by  Mrs. 
Morrison  against  Dickey  to  recover  a  sum 
of  money  which  she  alleged  had  been  wrong- 
fully appropriated  by  Dickey  to  the  payment 
of  her  husband's  debt.  The  jury  fomid  In 
favor  of  the  defendant  and  the  ];dalntiff  as- 
signs error  upon  the  overruling  of  ber  mo- 
tion for  a  new  trial. 

.  Mrs.  Morrison  was  the  owner  of  a  business 
which  was  conducted  by  her  husband  In  his 
name.  Her  ownership  was  not  .disclosed  to 
the  world,  nor  was  there  anything  to  indicate 
to  those  who  dealt  with  Morrison  that  be 
was  not  the  owner  of  the  business.  Dickey, 
while  Ignorant  of  Mrs.  Morrison's  ownership, 
bought  from  Morrison  a  half  Interest  In  the 
business.  This  sale  was  made,  If  not  with 
the  approval,  certainly  without  the  disap- 
proval, of  Mrs.  Morrison.  Morrison  and 
Dickey  purchased  a  machine,  which,. if  not 
necessary,  was  adapted  to  and  useful  In  the 
business  they  were  carrying  on,  and  was 
actually  used  In  that  buslnesa.    The  contract 


for  the  purchase  price  was  signed,  not  by 
the  partnership,  but  by  Morrison  and  Dickey 
individually.  Suit  was  brought  upon  this 
contract,  and  judgment  obtained  against 
Morrison  and  Dickey  as  Individual  Joint 
promisors.  Up  to  this  point  it  seems  that 
Dickey  was  still  in  Ignorance  of  the  fact  that 
the  business  Into  which  he  had  been  admit- 
ted as  a  partner  with  Morrison  was  in  reality 
the  business  of  Morrison's  wife,  but  this  fact 
was  subsequently  disclosed  to  him.  Dickey^ 
having  ascertained  that  Mrs.  Morrison  was 
the  real  owner  of  the  business,  negotiated 
with  her  for  tbe  purchase  of  her  remaining 
one-half  interest;  and  an  agreement  was 
reached  by  which  Mrs.  Morrison  sold  this 
interest  to  Didcey  for  the  sum  of  $2,500,  $1,- 
000  of  which  was  to  be  paid  in  cash.  The 
stipulation  in  the  contract  with  reference  to 
the  remaining  $1,500  was  in  the  following 
words:  '*The  balance  of  the  amount,  being 
fifteen  hundred  dollars,  I  hereby  give  and 
convey  to  him,  my  said  husband,  J.  J.  Mor- 
rison, for  the  affection  I  have  for  him,  to- 
gether with  some  compensation  for  his  long 
service  in  it.  Of  course  he  can  do  as  he 
pleases  with  that,  provided  I  get  one  thou- 
sand dollars  or  its  equivalent"  Dickey  as- 
sumed all  debts  and  liabilities  of  the  firm. 
Morrison  agreed  with  Dickey  that  the  $1,- 
600  above  referred  to  should  be  left  in  the 
latter's  hands,  to  be  appropriated  first  to  the 
payment  of  one-half  of  the  judgment  against 
Dickey  and  Morrison  above  referred  to,  and 
the  remainder,  so  far  as  necessary,  to  the 
payment  of  one-half  of  the  other  debts  of 
the. firm.  Dickey  subsequently  paid  the  bal- 
ance due  on  the  judgment,  and  it  is  claimed 
by  Mrs.  Morrison  that  this  payment  was 
made  from  the  proceeds  of  the  business  in 
which  her  money  had  been  placed  by  her 
husband,  and  therefore  that  one-half  of  this 
money  paid  on  this  judgment  was  hers,  and 
should  have  been  paid  to  her,  and  the  pay- 
ment of  it  by  Dickey  on  her  husband's  debt 
was  illegal,  and  sl\p  was  entitled  to  recover 
the  amount  from  him;  it  being  also  claimed 
that  the  arrangement  t^  which  $1,600  of  the 
purchase  money  of  her  remaining  interest 
in  the  business  should  be  left  in  the  hands 
of  her  husband,  and  the  subsequent  arrange- 
ment between  Dickey  hnd  her  husband  that 
this  sum  should  be  appropriated  in  part  to 
the  payment  of  the  judgment,  was  merely 
a  scheme  or  device  to  use  her  money  for 
the  purpose  of  paying  her  husband's  debt. 
No  partnership  relation  existed  between  Mrs. 
Morrison  and  Dickey  prior  to  the  time  that 
he  knew  that  the  business  was  owned  by 
her.  The  partnership  up  to  that  time  was 
one  composed  of  Dickey  and  Morrison.  The 
relation  created  by  a  partnership  agreement 
is  one  founded  so  essentially  upon  mutual 
confidence  that  there  can  be  no  such  thing 
in  the  law  as  a  partnership  between  persons 
unless  the  persons  are  known  to  each  other, 
and  each  has  an  opportunity  to  determine 
whether  that  relation  shall  be  formed  be- 
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tween  tbem.  Partnership  is  founded  upon 
agreement  and  consent,  and  there  can  be  no 
consent  to  the  formation  of  a  partnership 
with  a  person  who  is  not  known.  1  Bates 
on  Part  S  158;  22  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  15.  The  relation  which  existed  be- 
tween Morrison  and  his  wife  after  Dickey 
had  been  admitted  as  a  partner  into  the  busi-. 
ness  carried  on  by  Morrison  was  in  the  na* 
tore  of.  a  snbpartnership,  which  made  Mor- 
rison and  his  wife  partners  as  between  them- 
selves; and  as  such  they  assumed  all  of  the 
responsibilities  that  would  be  incident  to  a 
partnership  created  between  two  persons, 
where  one  furnished  the  capital,  and  the  oth- 
er the  skill  and  labor,  necessary  in  carrying 
out  the  enterprise.  1  Bates  on  Part,  f  f  IGl, 
169.  How  profits  between  themselves  as 
members  of  this  subpartnership  would  be 
divided  would  be  immaterial,  and  therefore 
the  mere  fact  that  Mrs.  Morrison  was  to  re- 
ceive the  entire  profits  of  the  business  thus 
carried  on  in  her  husband's  name  for  her 
benefit  would  not  deprive  the  business  rela- 
tionship between  them  of  the  essential  ele- 
ments of  a  subpartnership.  It  is  now  the 
settled  law  of  this  state  that  husband  and 
wife  may  lawfully  engage  in  business  as 
partners.  Ellis  v.  Mills,  99  Ga.  490,  27  B. 
BL  740.  But  this  relation  existing  between 
Morrison  and  his  wife  as  to  each  other  would 
not  make  the  wife  a  partner  in  the  business 
carried  on  by  Dickey  and  Morrison^  nor 
would  she  be  liable  for  the  debts  of  that  part- 
nership; but  she  would  be  liable  for  any 
debts  which  might  be  considered  as  debts 
of  the  subpartnership  existing  between  her- 
self and  her  husband.  1  Bates  on  Part  SS 
168,  169;  22  Am.  &  Eng.  Enc.  Law  <2d  Ed.) 
17.  Mrs.  Morrison  therefore  could  not  have 
been  held  bound  on  the  contract  for  the  pur- 
chase of  the  machine  above  referred  to,  as 
this  purchase  was  made  before  the  fact  of 
her  Interest  in  the  business  came  to  the 
knowledge  of  Dickey,  and  therefore  before 
there  could  have  been,  in  law,  any  partner- 
ship relation  existing  between  them.  But 
Morrison  was  bound  not  only  by  virtue  of 
the  partnership  relation  existing  between 
himself  and  Dickey,  but  by  the  express  terms 
of  the  contract  itself.  When  Dickey  discov- 
ered that  Mrs.  Morrison  was  the  real  owner 
of  the  business  which  he  had  formerly  car- 
ried on  as  a  partner  of  her  husband,  he 
had  a  right  to  deal  with  h^  as  such  owner, 
by  either  admitting  her  into  the  partnership, 
or  by  purchasing  from  her  her  interest  there- 
in. The  contract,  therefore,  between  Dickey 
and  Mrs.  Morrison,  by  which  he  purchased 
her  remaining  one-half  interest  in  the  busi- 
ness, was  valid  and  lawful,  and  after  this 
puri^ase  he  became  the  owner  of  the  entire 
business.  It  was  lawful  for  him  to  pay  her 
11,000,  and  agree  to  pay  her  ^1,500  in  the 
future,  and  it  was  also  lawful  for  her  to 
make  a  gift  of  the  latter  amount  to  her  hus- 
band. This  is  the  legal  effect  of  the  con- 
tract upon  its  face,  and,  if  the  gift  became 
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complete,  it  was  immaterial  tSr  what  pur- 
poses her  husband  used  the  money  which  was 
the  subject  of  the  gift  He  might  use  it  for 
the  purpose  of  pairing  his  debts,  and  the  sub- 
sequent agreement  between  him  and  Dickey 
that  a  portion  of  the  money  glTon  to  him 
should  be  applied  by  Dickey  to  the  Judgment 
against  Morrison  and  himself  was  a  transac- 
tion free  from  legal  infirmity.  Morrison  would 
then  be  paying  his  own  debt  with  his  own 
money,  and  not  with  the  money  of  his  wife. 
In  addition  to  this,  while  Mrs.  Morrison  was 
not  at  all  bound  by  the  Judgment  against 
Morrison  and  Dickey,  and  not  in  any  way 
liable  upon  the  contract  which  was  the  foun- 
dation of  that  Judgment,  this  liability  of  Mor- 
rison and  Dickey  was  one  of  the  liabilities 
of  the  partnership  between  them;  and,  when 
Mrs.  Morrison  saw  fit  to  disclose  her  owner- 
ship of  the  business,  and  Dickey  saw  proper 
to  recognize  her  as  a  partner,  she  then  took 
her  position  for  the  first  time  as  a  partner 
in  the  business  with  Dickey,  and  she  then 
became  liable,  upon  an  accounting  as  to  the 
affairs  of  the  partnership,  to  account  to  her 
partner  for  all  claims  or  demands  whlch«  as 
between  the  partners,  would  be  lawful  char- 
ges against  the  partnership  business;  and, 
if  the  partnership  had  gone  Into  liquidation, 
there  would  have  been,  in  an  accounting  be- 
tween the  partners,  no  legal  obstacle  in  the 
way  of  Dickey  insisting  that  the  money  ex- 
pended for  the  machine  should  be  treated, 
as  between  him  and  Mrs.  Morrison,  as  a  lia- 
bility of  the  firm,  and  one  for  which  she 
should  account  for  one-half.  This  is  true  not. 
withstanding  the  fact  that  at  the  time  the 
machine  was  purchased,  when  het  ownership 
of  the  business  was  not  known  to  Dickey, 
she  gave  her  husband  special  instructions  not 
to  purchase  the  machine;  it  appearing  that 
the  machine  was  actually  purchased  and 
used  in  carrying  on  the  business  of  the  part- 
nership. Take  still  another  view  of  the  mat- 
ter. The  subpartnership  or  relation  in  the 
nature  thereof,  existing  between  Mrs.  Mor- 
rison and  her  husband,  rendered  her  liable 
to  account  to  her  husband  for  all  legitimate 
and  necessary  expenses  incurred  in  realizing 
or  attempting  to  realize  profits  from  the  part- 
nership between  him  and  Dickey;  and«  if 
the  purchase  of  the  machine  was  necessary 
or  proper  for  the  conduct  of  the  business, 
and  was  actually  used  in  the  business,  be- 
fore Mrs.  Morrison  could  demand  from  her 
husband  the  profits  of  the  business  she  would 
have  to  account  to  him  for  the  amount  for 
which  he  rendered  himself  liable  on  account 
of  such  purchase.  Her  protest  against  Its 
purchase  would  not  avail  her  as  an  excuse  for 
not  so  accounting,  if  the  profits  claimed  by  her 
were  the  result  of  the  business  in  which  the 
machine  had  been  actually  used. 

So  that  it  seems  to  us  that,  under  any  view 
of  the  law  and  facts  of  the  case,  no  other 
legal  Judgment  could  have  been  rendered 
than  one  in  favor  of  the  defendant  There 
is  nothing  in  the  case  to  authorize  a  finding 
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that  the  transaction  was  a  mere  scheme  or 
device  to  use  Mrs.  Morrison's  money  for  the 
purpose  of  paying  her  husband's  debt  It 
was  either  the  use  of  her  money  to  pay  a 
liability  which  Dickey  woiild  have  a  right 
to  claim  against  her  when  she  admitted  her 
ownership,  and  accepted  position  as  a  part- 
ner with  him,  or  it  was  a  payment  hy  Mor^ 
risen  of  his  debt  with  his  money,  title  to 
which  he  had  derived  by  a  voluntary  gift 
from  his  wife,  or  the  payment  of  a  sum 
which  Mrs.  Morrison  would  have  been  bound 
to  pay  in  an  accounting  with  her  husband. 
While  the  instructions  of  the  Judge  are  not 
at  all  in  accord  with  some  of  the  principles 
above  laid  down,  still,  under  the  undisputed 
facts  of  the  case,  the  verdict  for  the  defend- 
ant was  demanded,  and  any  errors  commit- 
ted in  charging  the  Jury  were  harmless. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(122  Oa.  417) 

MORRISON  V.  DICKEY. 

(Supreme  Court  of  Georgia.     March  8,  1905.) 

COZVTBACT  —  AlCBIOUITT  —  PABOL  EVIDENOB  TO 

EXPLAIN— ACTION  FOB  BBEAOH— IN- 

BTBUCTIONS— MI8TBIAL. 

1.  A  contract  of  sale  provided  that  a  civen 
amount  was  to  be  paid  in  cash,  and  the  balanoe 
of  the  parchase  price  '*to  be  paid  as  provided 
hereafter."  Held,  (1)  that  the  contract  was  am- 
biguous as  to  the  method  of  payment  of  the 
balance  of  the  purchase  money;  (2)  that,  in 
order  to  explain  this  ambiguity,  it  was  com- 
petent to  prove  by  parol  that  prior  to  the  exe- 
cution of  the  contract  an  agreement  had  been 
made  between  the  parties  that  the  balance  of 
the  purchase  money  was  to  be  paid  out  of  prof- 
its of  an  enterprise  referred  to  in  the  contract, 
and,  if  there  were  no  profits,  no  amount  was 
to  be  paid. 

2.  The  petition  setting  forth  a  cause  of  ac- 
tion upon  an  alleged  unconditional  contract  to 
pay  a  stated  sum.  and  the  answer  denying  that 
a  contract  of  this  character  had  been  entered 
into,  and  averring  that  the  real  contract  was 
one  conditioned  upon  the  making  of  profits  in  a 
given  enterprise,  proof  showinp^  that  the  con- 
tract was  of  the  character  claimed  by  the  de- 
fendant was  sufficient  to  defeat  a  recovery  by 
the  plaintiff,  without  reference  to  whether  it 
appeared  from  the  evidence  that  there  were 
profits  resulting  from  the  management  of  ^e 
enterprise. 

8.  When  the  judge.  In  his  instructions  to  the 
Jury,  fully  explains  the  issues  involved  fai  the 
case,  the  refusal  of  a  written  request  to  charge 
that  the  Jury  are  not  to  consider  evidence  dis- 
closing other  issues  between  the  parties  growing 
out  of  the  transaction  involved,  except  in  so 
far  as  they  threw  light  upon  the  controlling 
issues  in  the  case,  is  no  sufficient  reason  for  re- 
versing a  Judgment  refusing  to  grant  a  new 
trial. 

4.  There  was  no  error  In  refusing  to  dedare  a 
mistriaL 

6.  The  evidence  warranted  the  verdict  and  no 
sufficient  reason  appears  for  reversing  tne  Judg- 
ment. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid«  Judge. 


Action  by  H.  H.  Morrison  against  J.  H 
Dickey.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

W.  R.  Hammond,  for  plaintiff  in  error. 
Felder  &  Rountree,  for  defendant  in  error. 

COBB,  J.  Mrs.  Morrison  brought  suit 
against  Dickey,  and  failed  to  recover.  She 
assigns  error  upon  the  refusal  of  the  Judge  to 
grant  a  new  trial. 

1.  Morrison  was  conducting  a  business  in 
his  own  name,  and  sold  to  Dickey  a  half  in- 
terest in  the  business.  The  contract  relating 
to  the  sale  was  in  writing,  and  recited  that 
Morrison,  ''for  and  in  consideration  of  the 
sum  of  $500,  to  be  paid  in  cash,  and  $750,  to 
be  paid  as  provided  hereafter,"  sold  to  Dickey 
a  half  interest  in  a  described  business.  Mrs. 
Morrison  was  the  real  owner  of  the  business, 
but  at  the  time  of  the  sale  to  Dickey  he  did 
not  know  this  fact  Mrs.  Morrison,  having 
ratified  the  sale  to  Dickey,  now  brings  suit 
to  recover  the  $750  above  referred  to.  H^ 
right  to  recover  depends  upon  what  is  meant 
by  the  words  "to  be  paid  as  provided  here- 
after." When  the  case  was  before  this  court 
on  a  former  occasion.  It  was  held  that  these 
words  created  an  ambiguity,  and  that  "parol 
evidence  was  admissible  to  explain  the  am- 
biguity (Civ.  Code  1895,  |  5202),  and  show  not 
only  the  date  when  such  payment  was  to  be 
made,  but  also  the  source  from  which,  and 
the  condition  on  which,  it  was  to  be  paid. 
The  time  of  payment  might  be  fixed  by  a 
date,  or  it  might  also  be  referred  to  the 
period  when  profits  had  been  earned.**  119 
Oa.  698  (4),  702,  46  S.  B.  868.  The  plaintiff 
contends  tiiat  the  words  "as  provided  here- 
after" mean  that  the  amount  is  to  be  paid  in 
accordance  with  the  provision  made  after  the 
contract  was  executed.  The  defendant  con- 
tends that  "hereafter"  refers  simply  to  the 
time  of  payment,  and  that  an  agreement 
making  provision  for  the  method  of  payment, 
entered  into  before  the  contract  was  exe- 
cuted, would  be  a  provision  for  pasrment, 
which  could  be  properly  referred  to,  though 
not  described  by  the  words  '*as  provided." 
In  other  words,  the  contention  of  the  plain- 
tiff is  that  the  expression  "as  provided  here- 
after" simply  refers  to  the  time  of  paymoit, 
and  not  to  the  method  of  payment,  and.  If  it 
refers  to  a  method  at  all,  it  relates  to  a 
method  for  which  provision  is  to  be  made 
subsequently  to  the  date  of  the  contract, 
while  the  defendant  contends  that  "here- 
after^ refers  to  the  time  of  payment,  but  does 
not  refer  in  any  way  to  the  date  that  the 
method  of  payment  is  provided  for.  Hence, 
under  the  theory  of  the  defendant,  a  prior 
agreement  to  pay  the  |750  out  of  profits 
would  satisfy  the  terms  of  the  contract,  be- 
cause that  was  a  method  of  payment  "as  pro- 
vided" at  the  time  the  ccmtract  was  signed. 
Didcey  testified  that  the  agreement  entered 
into  between  himself  and  Morrison  prior  to 
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tbe  slsniiif  of  the  contract  was  that  |750 
was  to  be  paid  out  of  profits,  and.  If  tfaero 
were  no  profits,  It  was  not  to  be  paid  at  all. 
Under  the  ruling  when  the  case  was  here  be- 
fore^ this  evidence  would  warrant  a.  finding 
]p  favor  of  Dick^  on  this  issue. 

2.  Error  is  assigned  upon  the  refusal  of  the 
Judge  to  charge  that  the  burden  was  upon 
the  defendant  to  show  that  there  were  no 
profits,  and  upon  a  charge  that  the  burden 
was  upon  the  plaintiff  to  show  profits.  We 
do  not  think  these  assignments  are  well 
taken.  The  plaintiff  sued  upon  the  contract 
as  an  unconditional  agreement  to  paj  |750* 
The  theory  of  the  plaintiff's  case,  laid  in  her 
declaration,  is  that  this  amount  was  to  be 
paid  absolutely  and  at  all  events,  and  that 
the  only  matter  left  unprovided  for  was  the 
time  of  payment  She  must  stand  upon  the 
case  laid  in  her  declaration,  and,  if  the  evi- 
dence authorized  a  finding  that  there  was  not 
an  unconditional  agreement,  the  plaintllTs 
case  fails,  unless  an  appropriate  amendment 
Is  made.  All  that  was  necessary  for  the  de- 
f aidant  to  show,  in  order  to  defeat  a  recov* 
ery  by  the  plaintiff,  was  that  the  contract 
was  not  an  unconditional  promise  to  pay 
1750.  He  showed  this  by  establishing  that  the 
agreement  was  to  pay  this  sum  out  of  the 
profits  of  a  given  enterprise,  and,  if  there 
wore  no  profits,  it  was  not  to  be  paid  at  all. 
He  thus  showed  a  different  contract  ftom  the 
one  declared  on  in  the  petition,  and  it  was 
not  necessary  for  him  to  go  further,  and 
show  that  there  were  no  profits.  This  would 
have  been  material  if  the  plaintiff  had  sued 
to  recover  profits,  instead  of  seeking  to  re* 
cover  a  fixed  sum  on  an  unconditional  prom- 
ise to  pay.  There  was  therefore  no  error  in 
refusing  to  charge  as  requested,  and  the 
charge  given  was  more  favorable  to  the  plain- 
tiff tlian  she  had  any  right  to  demand,  for  it 
allowed  her  to  recover  on  a  theory  of  the 
case  upon  which  she  could  not  legally  do  so. 

8.  Complaint  is  made  that  the  court  erred 
In  refusing  a  written  request  to  charge  to 
the  effect  that  the  jury  were  not  to  consider 
other  issues  between  the  parties  which  might 
be  disclosed  by  the  evidence  as  growing  out 
of  tbe  transaction  involved  in  this  case,  ex- 
cept so  far  as  such  issues  might  bear  upon 
the  liability  of  the  defendant  for  the  sum 
sued  for.  The  judge  clearly  and  fully  set 
forth  to  the  jury  what  were  the  issues  in  the 
present  case,  and  what  were  the  questions  to 
be  determined  by  them,  to  settle  whether  the 
defendant  was  liable  to  the  plaintiff  for  the 
sum  sued  for.  While  it  would  not  have  been 
Inappropriate  to  have  given  the  charge  of  the 
character  requested,  the  refusal  to  do  so,  un- 
der the  circumstances,  would  not  be  sufficient 
reason  for  reversing  the  judgment 

4.  The  case  was  concluded  and  the  jury 
retired  to  their  room  at  half  past  10  In  the 
forenoon.  An  hour  later  the  Jury  responded 
to  an  inquiry  from  the  judge  as  to  whether 
they  were  likely  to  agree  soon  upon  a  ver- 
dict  that  they   thought   they   were   likely 


soon  to  agree.  In  a  few  minutes  thereafter 
the  foreman  reported  to  the  court  that  the 
Jury  were  not  likely  to  agree.  Counsel  then 
agreed  that  a  sealed  verdict  might  be  re- 
ceived in  accordance  with  the  usual  practice 
of  the  court  Both  counsel  and  the  judge 
then  left  the  courtroom,  the  jury  being  in 
charge  of  two  officers.  About  1  o'clock  in 
the  afternoon  one  of  the  jurors  knocked  upon 
the  door,  and  stated  to  one  of  the  officers 
who  went  to  the  door  that  he  desired  to  see 
the  Judge,  and  the  officer  responded  that  the 
judge  was  at  dinner.  The  juror  then  said 
that  his  daughter  was  going  to  be  married 
that  evening,  and  that  he  would  like  to  be 
let  off.  That  was  all  that  passed  between 
the  Juror  and  the  officer.  The  officer  did  not 
tell  the  Juror  whether  he  would  send  for  the 
Judge  or  not  In  about  half  an  hour  there 
was  another  knock  upon  the  door  of  the  jury 
room,  and  the  Jury  handed  a  sealed  verdict 
to  the  officer.  When  the  verdict  was  brought 
into  court  the  following  morning,  counsel  for 
the  defendant  asked  the  court  to  withhold 
the  same  from  the  record,  in  order  to  make 
an  investigation  as  to  what  had  occurred 
during  the  time  the  jury  were  considering 
their  verdict  The  following  morning  coun- 
sel for  the  defendant  produced  an  affidavit 
from  the  officer  in  charge  of  the  jury,  which 
disclosed,  in  substance,  what  has  been  de- 
tailed above,  and  then  moved  that  a  mistrial 
be  declared  on  the  ground  that  the  juror 
whose  daughter  was  about  to  be  married 
was  not  in  a  proper  frame  of  mind  to  con- 
sider the  case,  on  account  of  his  apprehen- 
sion of  being  too  late  to  prepare  for  the 
occasion  of  his  daughter's  marriage.  The 
court  overruled  the  motion  for  a  mistrial, 
and  directed  the  verdict  to  be  published  and 
entered  of  record.  Error  is  assigned  upon 
this  ruling.  We  see  no  error  requiring  the 
granting  of  a  new  trial  in  this  ruling.  Coun- 
sel for  the  defendant  argued  in  this  court 
this  assignment  of  error  upon  the  theory  that 
it  was  the  duty  of  the  officer  to  send  for 
the  judge,  and  that  the  record  disclosed 
that  he  stated  to  the  juror  that  he  would  not 
do  this.  This  latter  contention  is  not  borne 
out  by  the  record.  We  do  not  think,  under 
the  circumstances,  that  the  officer  was.  under 
any  duty  to  send  for.  the  Judge;  and  the  case 
is  in  no  wise  different  from  many  others 
where  jurors,  on  account  of  engagements  of 
various  kinds,  are  impatient  and  restless 
on  account  of  the  jury's  failure  to  agree  upon 
a  verdict  and  zealously  and  earnestly  desire 
to  be  at  other  places  and  under  different 
surroundings.  If  the  mere  fact  that  the 
juror  was  apprehensive  that  the  deliberations 
of  the  jury  would  keep  him  beyond  the  time 
when  he  could  prepare  for  his  daughter's 
marriage  would  be  a  sufficient  reason  for 
declaring  a  mistrial,  then  the  floodgate  for 
numberless  motions  for  mistrials  would  cer- 
tainly be  open  in  this  state.  While  we  sym- 
pathize very  much  with  a  juror  who  should 
be  caught  at  a  time  like  this  in  the  dis- 
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charge  of  a  public  duty,  his  mind  Is  no 
more  disturbed  than  tbose  of  many  other 
men  who  have  been  reqvdred  to  discharge 
public  duties  at  times  when  so  doing  seri- 
ously Interfered  with  other  engagements. 

6.  The  defendant  Dickey,  testified  that  he 
managed  the  business,  furnished  all  the  mon- 
ey, had  to  keep  putting  It  In,  paid  all  the 
obligations,  and,  if  It  had  made  any  profits, 
he  had  the  means  of  knowing  the  fact,  and 
that  there  were  no  profits  made.  This  evi- 
dence was  objected  to  upon  the  ground  that 
the  books  kept  in  the  conduct  of  the  busi- 
ness were  the  best  evidence.  We  do  not  see 
why  one  situated  as  the  defendant  was  In 
relation  to  the  business  should  not  know,  as 
a  fact,  whether  the  business  was  profitable, 
and  why  he  should  not  be  allowed  to  testify 
to  this  fact.  But  without  reference  to  this 
question,  If  any  error  was  committed  In  ad- 
mitting the  testimony  It  was  immaterial, 
for,  under  the  view  we  have  taken  of  the 
case,  the  question  whether  profits  were  made 
In  the  business  was  not  relevant  to  any 
Issue  In  the  case. 

The  evidence  amply  warranted  the  verdict 
In  favor  of  the  defendant  on  the  issue  made 
by  the  petition  and  answer,  and  we  see  no 
sufficient  reason  for  reversing  the  Judgment 

Judgment  affirmed.  All  the  Justices  con- 
cur* 


(122  Oa.  144) 

AGREE  T.  STATE. 
(Supreme  Court  of  Georgia.    March  2,  1905.) 

FIBE8— NOTICE  TO  AOJACENT  OWNKBS— EVI- 
DENCE. 

The  statutory  inhibition  against  setting  on 
fire  "any  woods,  lands  or  marshes,  •••  ex- 
cept between  the  twentieth  of  February  and  the 
first  of  April  annually,"  after  due  notice  to 
adjacent  land  proprietors  (Pen.  Code  1895,  §§ 
229-232),  was  mot  intended  to  apply  to  a  farm- 
er who,  in  t])e  usual  course  of  husbandry,  sets 
fire  to  weeds,  brush,  grass,  or  stubble  on  a  small 
area  of  land  which  is  under  cultivation,  or  which 
he  uses  as  a  pasture,  that  he  may  successfully 
carry  on  his  farming  operations  by  preparing 
his  oelda  for  the  plow,  and  freeing  his  pasture 
of  rank  growth  and  worthless  herbage. 
(Sylkibus  by  the  Court) 

Error  from  Superior  Oourtp  Taliaferro 
County;  H.  M.  Holden,  Judge. 

Elbert  Acree  was  convicted  of  firing  lands 
without  notice  to  adjoining  landowners,  and 
brings  error.    Reyersed. 

Saml.  H.  Sibley  and  J.  A.  Beazley,  for 
plaintiff  In  error.  D.  W.. Meadow,  Sol.  Gen, 
for  the  State. 

EVANS,  J.  The  Indictment  under  which 
the  defendant  was  convicted  contained  two 
counts.  The  first  was  for  firing  lands  with- 
out first  giving  the  statutory  notice,  and  was 
framed  under  Pen.  Ck>de  1895,  H  229-231. 
The  second  count  was  for  permitting  fire  to 
get  Into  the  lands  of  another  through  neg- 
lect, and  was  framed  under  Pen.  CJode  1895, 
I  232.    The  Jury  found  him  guilty  of  the 


charge  contained  in  the  first  count,  and  not 
guilty  of  the  charge  made  in  the  second 
count.  He  made  a  motion  for  a  new  trial,  to 
the  overruling  of  which  he  excepts.  On  the 
trial  It  was  proven  that  the  defendant  rented 
a  farm  and  pasture  lands  from  the  prose-, 
cutor.  On  the  day  previous  to  the  fire  he 
burned  the  upper  part  of  his  field,  and  his 
landlord  called  his  attention  to  the  possible 
danger  of  the  fire  spreading,  and  admonished 
him  to  be  carefuL  The  next  day  the  de- 
fendant burned  the  lower  end  of  his  field, 
and  also  the  briers  and  grass  on  the  land 
which  had  been  set  apart  as  a  pasture.  The 
fire  extended  beyond  the  lands  rented  by  the 
defendant,  and  burned  over  adjoining  lands, 
destroying  some  rails  belonging  to  the  prose- 
cutor. The  fire  was  set  out  some  time  in 
March,  and  no  notice  to  adjacent  landowners 
was  given  of  the  time  of  setting  It  out  The 
defendant  admitted  setting  out  the  fire,  but 
said  It  was  necessary  to  bum  the  grass  and 
briers  in  order  that  the  land  might  be  put 
In  a  tillable  condition,  and  the  pasture  be 
made  available  for  use.  There  was  some 
confiict  in  the  testimony  as  to  whether  the 
fire  was  negligently  put  out;  but,  as  the  jury 
acquitted  him  of  that  charge,  it  Is  unneces- 
sary to  set  forth  the  evidence  bearing  on  this 
branch  of  the  case. 

Counsel  for  the  plaintiff  In  error  contend 
that,  upon  the  facts  appearing  In  the  record* 
the  conviction  of  the  defendant  was  contrary 
to  law,  for  the  reason  that  the  sections  of 
the  Penal  Code  under  which  the  Indictment 
was  framed  were  not  applicable  to  small 
areas  of  land  which  are  In  the  control  of 
tenants  for  the  purpose  of  cultivation  and 
pasturage;  that  these  sections  only  apply  to 
woods,  marshes,  and  extended,  tracts  of 
waste  land,  and  not  to  restricted  areas  de- 
voted to  husbandry.  We  have  undertaken 
to  trace  the  history  of  this  legislation,  In  or- 
der that  we  mig^t  arrive  at  the  true  legis- 
lative Intent  As  early  as  the  year  1811  an 
act  was  passed  prohibiting  persons  from  set- 
ting fire  to  the  woods  at  improper  seasons  of 
the  year,  but  in  the  second  section  of  that 
act  its  operation  was  limited  to  eight  named 
countlee,  located  in  the  southern  portion  of 
this  state.  See  Lamar's  Dig.  658.  Subse- 
quently, In  1847,  an  act  was  passed  for  the 
protection  of  those  engaged  In  the  turpentine 
business,  and  to  prevent  setting  fire  to  woods, 
lands,  or  marshes,  except  at  certain  times 
and  under  certain  circumstances.  The  op- 
eration of  this  act  was  limited  to  six  desig- 
nated counties,  also  located  In  the  same  gen- 
eral section  of  the  state.  See  Cobb's  Dig.  p. 
64.  The  provisions  of  this  act  are,  save  as 
to  minor  particulars,  the  same  as  those  em- 
braced in  our  present  Penal  Code  (Pen.  Code 
1895,  ff  229-232).  We  have  been  unable  to 
find  any  other  legislation  upon  this  particular 
subject-matter  prior  to  the  adoption  of  the 
Code  of  1861,  when  substantially  the  same 
regulations  as  were  embraced  In  the  set  of 
1847  were  set  forth  in  section  1405  et  seq. 
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of  tliat  CSode,  and  their  openition  extended 
to  the  entire  state.  The  codlflera  evidently 
converted  the  local  act  of  lS4t7  Into  a  general 
law.  A  footnote  to  sectlop  1456  et  seq.  of 
the  Ck)de  of  1878  refers  to  that  local  act  as 
the  source  from  which  the  provisions  of 
these  sections  were  derived.  Thus  it  will  be 
seen  that  the  purpose  of  the  Legislature  was 
primarily  to  protect  the  turpentine  industry. 
As  is  generally  known,  the  pine  trees  from 
which  turpentine  was  taken  at  that  period  of 
our  development  were  located  in  a  section  of 
the  state  which  was  covered  with  wire  grass. 
This  wire  grass  was  a  luxuriant  growth  and 
its  blades  were  killed  by  the  frosts  of  win- 
ter, leaving  spread  over  the  ground  a  large 
amount  of  dry  and  highly  combustible  mat- 
ter. The  turpentine  farms  were  not  segre- 
gated from  other  lands,  except  by  the  invisi- 
ble land  lot  lines  of  the  different  owners; 
and,  to  protect  this  growing  industry,  and  to 
prevent  a  destruction  of  the  trees  which  had 
been  boxed  for  turpentine,  the  above-men- 
tioned acts  were  passed.  None  but  land- 
owners were  permitted  to  set  out  fire  on 
these  extensive  tracts  of  land,  and  even  they 
were  restricted  to  a  few  weeks  in  the  year, 
and  required  to  give  notice  to  adjacent  pro- 
prietors. To  put  out  fire  under  the  then 
existing  conditions  was  attended  with  great 
hazard,  as  fire  once  started  on  a  large  area 
covered  with  Inflammable  growth  could  not 
easily  be  controlled,  and  might  spread  for 
miles,  leaving  ruin  and  destruction  in  its 
path.  So,  in  framing  this  legislation,  the 
General  Assembly  made  penal  the  act  of 
burning  over  one's  own  premises,  irrespective 
of  whether  any  injury  was  caused  by  the 
spreading  of  the  fire,  except  during  a  certain 
season  of  the  year,  and  after  giving  notice  to 
all  landowners  concerned.  When  the  provi- 
sions of  the  act  of  1847  were  carried  into  the 
Code  of  1861,  the  penal  feature  of  it  was 
eliminated,  and  a  money  penalty,  tn  the  sum 
of  ^00  was  substituted,  to  be  sued  for  by 
an  informer;  one  half  of  the  recovery  to  be 
paid  to  him,  and  the  other  to  go  to  the  edu- 
cational fund  of  the  county.  By  an  act  pass- 
ed In  1879  the  provision  for  the  recovery  of 
this  money  penalty  was  repealed,  and  a  mis- 
demeanor punishment  prescribed  In  lien 
thereof.    Acts  1878-79,  p.  63. 

Looking  to  the  history  of  this  legislation, 
and  to  the  conditions  existing  at  the  time  of 
its  adoption,  it  is  evident  that  the  General 
Assembly  never  intended  to  prohibit  the 
burning  of  rubbish  on  lands  in  cultivation,  of 
limited  area,  during  any  season  of  the  year 
when  it  became  necessary,  in  the  usual 
course  of  husbandry,  to  prepare  the  land  for 
the  planting  of  crops  or  for  pasturage,  or 
for  other  purposes  Incident  to  ordinary  farm- 
ing operations.  It  is  well  known  that  the  use 
of  fire  in  burning  off  brush,  briers,  weeds, 
stubble,  or  other  worthless  growth  upon  ara- 
ble lands  is  a  customary  agricultural  process, 
not  attended  with  any  great  degree  of  danger 
to  adjoining  property,  as  the  fire  may  ordi- 


narily be  kept  under  control  and  confined  to 
a  limited  area.  In  the  fall  of  the  year,  after 
crops  have  been  gathered,  the  provident  hus- 
bandman begins  his  preparations  for  another 
year's  crops.  In  preparing  his  lands  for  the 
plow,  it  may  be  necessary  to  pile  up  logs 
and  brush,  dig  up  stumps,  cut  down  hedge- 
rows or  briers  along  ditches,  and  then  bum 
the  debris  in  order  to  get  rid  of  it  Such  a 
course  on  the  part  of  our  farming  class  is 
very  common,  and  yet  one  could  hardly  be 
found  who  would  declare  that  to  so  conduct 
the  operations  of  the  farm  constituted  an 
indictable  offense,  except  when  done  between 
February  20th  and  the  1st  of  April,  after 
giving  due  notice  to  adjacent  landowners. 
The  construction  we  have  given  to  sections 
229-231  of  the  Penal  Ck)de  not  only  seems 
reasonable,  but  was  evidently  deemed  the 
proper  construction  by  the  Legislature,  for 
we  find  in  the  Penal  Code  of  1816,  which  con- 
tains the  first  codification  of  the  criminal 
laws  of  Georgia,  a  provision  declaring  it  to 
be  a  misdemeanor  for  one  to  willfully  and 
maliciously  set  on  fire,  or  cause  to  be  set 
on  fire,  any  woods,  lands,  or  marshes  within 
this  state,  so  as  to  thereby  occasion  loss, 
damage,  or  injury  to  any  other  person.  This 
provision,  in  substantially  the  same  verbiage, 
was  carried  Into  all  of  the  successive  Codes, 
and  may  now  be  found  in  our  present  Penal 
Code  (section  698).  By  an  act  passed  in 
1898  this  section  was  so  amended  as  to  in- 
clude negligent  and  careless  firing,  as  well 
as  willful  and  malicious.    Acts  1898,  p.  60. 

Thus  it  will  be  seen  that  sections  229  et 
seq.  of  the  Penal  Code  of  1895  were  Intended 
to  have  application  only  in  those  sections  of 
the  state  where  there  were  large  areas  of 
wooded  land,  extensive  marshes,  or  other 
wild  lands.  The  purpose  of  the  legislation 
was  to  guard  against  disastrous  conflagra- 
tions which  might  be  innocently  caused  by 
an  imprudent  landowner.  The  liability  of 
the  spread  of  the  fire  beyond  his  control  very 
probably  constrained  the  Legislature  to  llm> 
It  the  time  of  firing  of  such  lands  to  a  short 
period  in  the  year,  and  only  after  notice  to 
his  neighbors.  But  where  the  land  was  giv- 
en over  to  cultivation,  and  the  fire  was  start- 
ed by  the  occupant  for  the  purpose  of  burn- 
ing up  the  rubbish  on  his  land  so  as  to  start 
a  crop,  and  where  the  extent  of  the  fire  was 
not  likely  to  be  great,  even  if  it  got  beyond 
control  through  some  sudden  and  unexpected 
emergency,  the  statutory  inhibition  was  not 
intended  to  apply.  Section  698  of  the  Penal 
Code  of  1895,  as  amended,  affords  ample 
protection  not  only  against  willful  and  ma- 
licious setting  out  of  fire,  but  also  against 
careless  or  negligent  firing  of  lands,  where 
damage  occurs  to  an  adjacent  landowner.  In 
California  similar  legislation  was  passed, 
and  the  courts  placed  upon  it  a  like  construc- 
tion, looking  to  the  evil  it  was  intended  to 
guard  against.  Gamier  v.  Porter,  90  Cat. 
105,  27  Pac.  65.  In  other  states  of  the 
Union,  where  there  were  large  areas  of  wood- 
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land,  marsb,  or  prairies,  the  policy  has  been 
to  limit  the  time  for  setting  out  fires,  and  to 
prescribe  due  notice  to  landed  proprietors 
likely  to  be  affected  by  a  spread  of  the 
flames.  See  18  Am.  &  Eng.  Enc.  L.  (2d  Ed.) 
429  et  seq.,  and  cases  cited.  Statutes  passed 
in  pursuance  of  this  policy  of  guarding 
against  destructive  forest  or  prairie  fires  are 
not  aimed  at  the  husbandman  who  carries 
on  his  usual  and  proper  agricultural  pursuitSt 
using  fire  as  an  agency  to  clear  his  premises 
of  rank  growth  which  must  be  removed  at 
different  seasons  of  the  year  in  order  to  pre- 
pare the  soil  for  planting  or  to  furnish 
grazing  for  his  stock. 

We  therefore  conclude  that  the  facts  ap- 
pearing in  the  record  did  not  authprize  the 
conviction  of  the  plaintiff  In  error. 

Judgment  reversed.  All  the  Justices  con- 
cur* 


(70  S.  C.  480) 

PADGETT  V.  CARTER. 

(Supreme  Court  of  South  Carolina.     Feb.  16, 

1905.) 

MOBTGAOB— VOBXCLOSUBB— SEPOBT    OF    MA8TBB 

— BECOKKITTAL. 

In  an  action  to  foreclose  a  mortgage  to 
cover  advances  and  supplies,  where  do  books  of 
accounts  were  produced  by  plaintiff,  and  de- 
fendant claimed  that  plaintiff  bad  never  advan- 
ced more  than  a  certain  amount,  for  which  he 
produced  receipts,  and  testimony  was  taken  by 
a  master,  who  reported  in  favor  of  plaintiff,  a 
reversal  of  the  master's  report  and  recommit- 
ment will  not  be  disturbed. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County;   Purdy,  Judge. 

Action  by  Fred  Padgett  against  Paul  F. 
Carter.  Judgment  for  defendant,  and  plaln- 
tur  appeals.    Affirmed. 

The  following  is  the  circuit  decree,  after 
stating  the  issues: 

"The  cause  was  referred  to  the  master  to 
take  the  testimony  and  decide  the  issues,  and 
he  found  that  the  bond  and  mortgage  were 
given  to  secure  advances  of  money  and  sup- 
plies made  by  the  plaintiff  to  the  defendant, 
and  found  that  the  mortgage  should  be  fore- 
closed, and  the  land  sold  to  pay  the  debt  and 
attorney's  fees.  Exceptions  were  filed  to 
this  report,  and  the  matter  came  up  for  a 
bearing  on  such  exceptions.  The  testimony 
was  carefully  taken  by  the  master,  and  re- 
ported in  full,  with  his  findings. 

"When  a  person  makes  a  bond  and  mort- 
gage, and  seeks  to  attack  it,  it  is  incumbent 
upon  him  to  show  that  the  bond  and  mort- 
gage are  other  than  they  purport  to  be,  and 
in  this  case  the  burden  of  proof  is  upon  the 
plaintiff  [defendant?]  to  maintain  his  con- 
tention. From  his  testimony,  it  appears  that 
be  was  ignorant  and  necessitous.  It  also  ap- 
pears from  the  testimony  that  there  was  no 
accounting  between  the  plaintiff  and  the  de- 
fendant, but  that  the  defendant  was  con- 
fronted with  the  bond  and  mortgage  at  a 


store  away  from  the  place  of  business  of 
either  of  the  parties,  and  asked  to  sign  the 
same.  He  contends  on  the  appeal  that  it 
was  to  ind^nnify  the  plaintiff,  and  the  plain- 
tiff contends  that  it  was  for  the  purpose  of 
securing  money  and  advances  due  by  the 
defendant  to  the  plaintiff.  The  defendant 
has  shown  from  the  testimony  that  he  was 
asked  to  indemnifjr  the  plaintiff  against  pos- 
sible loss  growing  out  of  another  transaction, 
and,  at  the  time  that  it  was  sought  to  obtain 
a  mortgage  from  him  for  this  purpose,  there 
was  no  question  between  them  as  to  the  prior 
indebtedness  of  the  defendant,  and  the  pro- 
posed paper  was  not  to  be  made  for  the  pur- 
pose of  securing  any  such  indebtedness.  The 
defendant  has  undertaken  to  go  into  the 
facts  showing  how  he  was  indebted  to  the 
plaintiff,  saying  that  the  sum  was  less  than 
^,  and  that  all  of  this  except  $3  had  been 
paid,  and  says  that  this  was  all  that  he 
owed  the  plaintiff.  This  makes  out  a  prima 
facie  case,  maintaining  prima  facie  his  con- 
tention that  the  bond  and  mortgage  were 
made  for  the  purpose  alleged  by  him.  The 
plaintiff  contents  himself  with  saying  that 
the  statements  made  by  the  defendant  are 
untrue,  and  that  the  defendant  owed  him  for 
money  and  supplies  theretofore  advanced. 
If  such  be  the  case  it  is  very  easy  for  him  to 
so  make  it  appear.  What  the  court  desires 
in  such  matters  is  not  the  mere  statements  of 
conclusions,  but  statements  of  facts.  The 
statement  that  a  matter  is  untrue  and  the 
statement  that  'he  owed  me  money'  and  that 
*he  owed  me  for  advances'  gives  little  infor- 
mation to  the  court  Had  the  statement  been 
made  as  to  the  time,  place,  and  amount,  then 
there  would  be  something  upon  which  to  rest, 
but  such  Is  not  the  case.  If  the  defendant 
In  fact  owes  the  money  alleged  to  be  due  on 
the  bond  and  mortgage,  he  should  be  made  to 
pay  it,  but  I  am  not  satisfied  to  allow  a  judg- 
ment to  rest  against  him,  under  all  the  cir- 
cumstances, taken  in  connection  with  the  tes- 
timony, without  having  the  evidence,  beyond 
the  bond  and  mortgage,  after  the  attack  that 
he  has  made  upon  it,  that  the  money  is  actu- 
ally due  to  the  plaintiff. 

"If  the  contention  of  the  defendant  is  right 
(that  he  was  to  have  two  years,  and,  if  he 
could  not  then  repay  the  money,  he  was  to 
have  another  year,  within  which  to  redeem 
the  fifteen-«cre  tract),  he  has  yet  a  short 
time  in  which  to  redeem;  and,  if  the  plain- 
tifTs  contention  be  right  (that  the  defendant 
'Owes  him  this  money  outside  of  the  other 
transaction)  then  he  should  be  paid.  If  he 
has  Included  in  this  mortgage  the  amount 
which  he  advanced  the  defendant  at  the  time 
of  sale,  then  he  should  be  compelled  to  give 
up  and  cancel  his  deed  to  the  fifteen  acres, 
and  these  transactions  should  be  fully  ex- 
plained by  him.  He  contends  that  he  lias  an 
absolute  deed  to  the  fifteen-acre  tract  of 
land,  and  the  defendant  contends  that  it  was 
taken  as  security,  or  at  most  as  a  conditional 
sale. 
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1  do  not  i]nderstaiid_the  receipt  which 
was  put  in  evidence,  which  saya  that  the 
$74.25  was  in  part  payment  of  the  fifteen- 
acre  tract  of  land  referred  to  in  the  proceed- 
ings. But  receipts  are  always  open  to  ex- 
planation, and  one  of  two  things  are  mani- 
fest from  this  receipt,  viz.,  that  the  plain- 
tiff was  to  pay  the  defendant  more  money  for 
the  fifteen  acres  of  land,  or  that  it  was  taken 
as  security  for  the  $74.25;  and  I  am  inclined 
to  believe  that  the  latter  view  is  correct,  and 
I  so  find,  viz.,  that  the  deed,  while  absolute 
on  its  face,  was  intended  as  security  for  the 
$74.25,  and  interest  that  might  accrue 
thereon. 

"It  is  therefore  ordered  that  the  exceptions 
to  the  master's  report  be,  and  they  are  here- 
by, sustained.  It  is  further  ordered  that  the 
case  be,  and  the  same  is,  recommitted  to  the 
master  for  said  county,  for  the  purpose  of 
taking  further  testimony  in  behalf  of  the 
plaintiff  upon  the  following  points,  viz.,  the 
amount  of  money  advanced  and  the  sup- 
plies furnished  to  defendant,  and  the  items 
making  up  the  alleged  mortgage  debt  sued 
upon  in  this  case,  and  also  as  to  the  rents 
received  from  the  fifteen  acres  of  land,  and 
that  he  report  the  testimony  so  taken  to  this 
court,  and  that  the  cause  be  then  heard  upon 
the  testimony  already  taken,  and  upon  such 
additional  testimony  as  may  be  offered.  ' 

**I  may  add,  in  further  support  of  the  posi- 
tion here  taken,  that  it  Is  not  the  policy  of 
the  courts  to  allow  persons  in  necessitous  cir- 
cumstances to  be  overreached,  and,  when- 
ever such  appears  to  be  the  case,  the  parly 
thus  overreached  wUl  be  granted  relief  if 
possible ;  nor  Is  it  the  policy  of  the  courts  to 
make  bargains  for  people  who  are  able  to 
take  care  of  themselves,  but  in  this  case,  if 
the  findings  appealed  from  be  allowed  to 
stand,  we  will  have  this  state  of  facts,  viz., 
the  plaintiff  will  be  allowed  to  retain  an  ab- 
solute deed  to  fifteen  acres  of  land  which  sold 
at  public  auction  for  $100,  and  which  from 
the  testimony  is  worth  from  $150  to  $200, 
for  $74.25,  and  the  plaintiff  will  be  allowed 
to  foreclose  a  mortgage  obtained  from  the 
defendant  without  any  statement  or  ac- 
counting showing  the  alleged  indebtedness 
secured  thereby,  and  unsupported  by  any 
proof  outside  of  the  bond  and  mortgage,  save 
his  general  statement  hereinbefore  referred 
to,  viz.,  that  he  advanced  money  and  sup- 
plies, and  that  the  statements  of  the  defend- 
ant are  untrue,  in  the  face  of  the  fact  that, 
if  the  defendant  be  believed,  he  got  no  money 
from  the  plaintiff,  and  has  about  repaid  him 
for  the  supplies. 

''Upon  the  coming  in  of  the  report  of  the 
master,  either  party  to  the  cause  may  apply 
for  any  further  order  to  carry  out  the  pro- 
visions of  this  order.** 

From  this  decree  plaintiff  appeals  on  the 
following  exceptions: 

"(1)  Because,  it  is  respectfully  submitted, 
the  circuit  Judge  erred  in  finding  and  ad- 
ludglng  that  the  deed  to  the  plaintiff  for 


$74.25,  while  absolute  on  its  face,  was  taken 
as  security  for  the  $74.25,  and  interest  that 
might  accrue  thereon. 

"(2)  Because  the  circuit  Judge  erred  in  not 
holding  that  the  testimony  shows  that  there 
was  an  absolute  sale  of  the  fifteen-acre  tract, 
and  that  the  deed  in  question  was  taken  as 
an  absolute  conveyance,  Instead  of  as  secu- 
rity for  the  amount  stated. 

"(8)  Because  the  circuit  Judge  erred  in 
holding  that,  from  the  plaintiff's  testimony, 
it  appears  that  he  was  ignorant  and  necessi- 
tous. 

"(4)  Because  the  circuit  Judge  erred  fn 
holding  that  It  appears  from  the  testimony 
that  there  was  no  accounting  between  the 
plaintiff  and  the  defendant^  but  that  the  de- 
fendant was  confronted  with  the  bond  and 
mortgage  (meaning  the  bond  and  mortgage 
sued  on)  at  a  store  away  from  the  place  of 
business  of  either,  of  the  parties,  and  asked 
to  sign  same. 

"(5)  Because  the  circuit  Judge  should  have 
held  that  the  defendant  executed  the  bond 
and  mortgage  wllllngly»  and  with  full  knowl- 
edge of  the  facts,  and  was  thereby  estopped 
from  denying  his  liability  for  the  full  amount 
thereof. 

''(6)  Because  the  circuit  Judge  erred  In 
holding  that  the  defendant  made  out  a 
prima  fade  case,  maintaining  prima  fade 
his  contention  that  the  bond  and  mortgage 
were  made  for  the  purpose  alleged  by  him. 

'*(7)  Because,  in  any  event,  it  was  neces- 
sary for  the  defendant  to  prove  by  the  pre- 
ponderance of  the  evidence  that  his  conten- 
tion was  correct^  and  a  prima  fade  showing 
is  not  sufildent  to  prevent  plaintiff's  re 
covery  of  the  full  amount  of  the  bond  and 
mortgage. 

'*($  Because  the  circuit  Judge  should  have 
held  that  the  bond  and  mortgage  In  question 
were  given  for  money  and  supplies  advanced 
by  plaintiff  to  defendant  before  the  execution 
of  the  papers,  and  that  they  were  executed 
deliberately,  after  a  statement  made  by 
plain^ff  to  defendant  of  the  amount  due  by 
him,  and  that  he  was  estopped  from  deny- 
ing his  liability  thereon. 

*'(9)  Because  the  drcuit  Judge  erred  in  re- 
committing the  case  to  the  master  to  take 
testimony  as  to  the  amount  of  money  ad- 
vanced and  the  supplies  furnished  to  de- 
fendant, and  the  items  making  up  the  alleged 
mortgage  debt  sued  upon  in  this  case,  and 
also  as  to  the  rents  received  from  the  fifteen 
acres  of  land,  and  requiring  him  to  report 
such  testimony  to  the  court,  and  that  the 
cause  be  then  heard  upon  the  testimony  al- 
ready taken,  and  upon  such  additional  tes- 
timony as  may  be  offered. 

**(10)  Because  the  circuit  Judge  erred  in 
not  decreeing  foreclosure  of  the  mortgage 
sued  on,  for  the  amount  reported  due  thereon 
by  the  master." 

Jno.  R.  Bellinger,  for  appellant  H.  F. 
Rice,  for  respondent 
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POPE,  a  J.  This  action  had  for  its  ob- 
ject; 80  far  as  plaintiff  was  concerned,  the 
foreclosure  of  a  mortgage  on  36  acres  of  land 
In  Bamberg  county  to  pay  a  bond  for  $98.50 
and  some  interest  Defendant's  answer, 
however,  tended  to  transform  the  issues  so 
that  only  $13.30  would  be  dne.  This  was  the 
story  unfolded  by  the  answer.  On  the  4th 
day  of  March,  1901,  the  defendant  wanted 
to  bid  off  at  a  public  sale  two  small  tracts  of 
land— one  for  36  acres,  and  the  other  for  15 
acres.  He  Induced  the  plaintiff  to  lend  him 
$74.50  to  pay  the  purchase  money,  securing 
the  plaintiff  by  a  conveyance  from  him  (the 
defendant)  of  the  15  acres  of  land.  In  No- 
vember, 1901,  two  suits  were  brought  touch- 
ing the  two  small  tracts  of  land,  which  suits 
made  the  plaintiff,  Fred  Padgett,  uneasy  as 
to  the  loan  of  his  money  to  the  defendant, 
Garter;  but  the  defendant  offered  to  Indem- 
nify the  said  Fred  Padgett,  and,  as  a  conse- 
quence, he  gave  a  mortgage  of  the  36  acres 
of  land  to  secure  the  sum  of  $98.50,  and  In- 
terest thereon  at  8  per  cent  per  annum. 
This  mortgage  was  dated  in  December,  1901. 
Not  being  paid  by  15th  October,  1902,  this 
action  to  foreclose  was  brought;  as  before 
remarked.  Fred  Padgett  claimed  that  the 
$98.50  was  made  up  of  advances  in  money 
and  supplies  in  the  year  1901.  No  books  of 
account  were  ever  produced  by  the  plaintiff. 
The  defendant  claimed,  however,  that  Pad- 
gett never  advanced  him  more  than  $45,  and 
he  produced  receipts  for  most  of  this.  Tes- 
timony was  taken  by  the  master  on  both 
sides,  and  the  master  reported  In  favor  of 
the  plaintiff,  Padgett  Defendant  excepted, 
and,  on  the  hearing  before  Judge  Purdy,  he 
reversed  the  master's  report  and  recommit- 
ted the  whole  matter.  From  this  decree, 
which  must  be  reported,  the  plaintiff  has  ap- 
pealed to  this  court  Let  the  ezc^tions  be 
reported. 

We  agree  with  the  circuit  Judge  that  the 
plaintiff  had  not  shown  by  testimony  that  his 
claims  against  the  defendant  were  estab- 
lished. We  would  show  this  clearly  if  a  new 
hearing  was  not  to  be  had.  If  we  went  into 
the  proofs,  injustice  may  be  done  one  or 
maybe  both  parties.  Therefore  we  will  con- 
tent ourselves  with  adhering  to  the  views  of 
the  circuit  Judge,  so  that  a  recommittal  is 
adjudged  necessary.  The  exceptions  are 
overruled. 

The  Judgment  of  the  drcuit  court  is  afllrm- 
ed. 

(70  S.  C.  4»D 

DIXON  T.  ROBSSLBB. 

(Supreme  Court  of  South  Oarolina.    Feb.  27» 

1905.) 

KJBADINQ—XXHIBITS. 

Where  a  complaint  states  a  cause  of  action* 
though  indefinitely,  an  exhibit  attached  to  it 
may  be  used  by  plaintiff  to  give  the  requisite 
definiteness  and  certainty  to  the  pleading. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  89. 
Gent  Dig.  Pleadhig,  S|  94S-947.] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Klugh,  Judge. 

Action  by  Mary  E.  Dixon  against  C!kir.  M. 
A.  Roessler.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Burke  &  Erckmann,  Mitchell  &  Smith,  and 
N.  B.  Barnwell,  for  appellant  Young  & 
Young  and  W.  J.  Fishburne,  for  respondent. 

WOODS,  J.  The  plaintiff  seeks  in  this 
action  to  subject  a  lot  of  land,  formerly  the 
property  of  Edward  Whitty,  now  owned  by 
the  defendant,  to  the  payment  of  a  bequest 
made  to  the  plaintiff  by  Edward  Whitty,  on 
the  ground  that  his  will  made  the  bequest 
a  charge  on  the  lot  The  defendant  de- 
murred on  the  ground  that  the  complaint 
''does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendant  in 
this:  that  it  appears  on  the  face  of  the  com- 
plaint, upon  the  proper  construction  of  the 
will  of  Edward  Whitty,  that  the  alleged  leg- 
acy by  way  of  annuity  in  favor  of  the  plain- 
tiff is  not  a  charge  upon  the  land  mentioned 
in  the  complaint;  also  that  there  are  not  facts 
stated  showing  any  personal  obligation  of 
the  defendant  for  the  payment  of  the  said 
alleged  legacy  or  annuity.*'  The  circuit 
Judge  overruled  both  grounds  of  demurrer, 
but  did  not  consider  whether  the  bequest 
was  charged  on  the  lot,  because,  the  v^l 
being  attached  only  as  an  exhibit,  he  con- 
sidered it  not  properly  before  the  court  on 
demurrer.  It  is  true,  an  exhibit  cannot  be 
resorted  to  on  behalf  of  the  pleader  to  sup- 
ply a  material  allegation  or  to  cure  a  fatal 
defect  But  If  the  complaint  states  a  cause 
of  action,  though  with  Indeflnlteness  and  un- 
certainty, the  exhibit  may  be  used  by  the 
plaintiff  as  giving  the  requisite  definlteness 
and  certainty  to  the  pleading.  Cave  r.  Gill, 
69  S.  C.  256,  37  S.  E.  817;  Matthews  v. 
Monts,  61  S.  C.  385,  89  S.  B.  576.  For  a  still 
stronger  reason,  the  plaintiff,  on  the  hearing 
of  a  demurrer  to  his  complaint,  cannot  ob- 
ject to  the  consideration  of  the  exhibit  which 
he  has  himself  attached  In  order  to  make 
his  complaint  definite  and  certain.  The  cir- 
cuit Judge  was  therefore  in  ern^  In  holding 
that  the  will  was  not  before  him  for  con- 
sideration. 

The  particular  clause  of  the  wUl  on  which 
plaintiff's  claim  rests  is:  ''In  the  third  place, 
I  will  and  desire  that  my  daughter  Mary  re- 
ceive during  her  natural  life  out  of  my  es- 
tate ten  dollars  per  month  and  at  her  death  it 
Is  to  revert  to  the  benefit  of  my  estate  again.*' 
The  will  further  provides:  "In  the  fifth 
place,  I  desire  that  my  personal  property, 
as  already  known  by  my  executors,  be  sold 
or  disposed  of  to  the  best  advantage  such 
as  they  may  think  in  their  Judgments  will 
be  for  the  benefit  of  my  heirs,  etc.,  and  that 
whatever  will  remain  after  payment  of  my 
debts  and  legacies  be  Invested  for  the  benefit 
and  behoof  of  my  daughter  Margaret,  to- 
gether with  whatever  will  arise  from  my 
real  estate,  which  I  desire  will  be  preserved 


&a) 


STATB  y.  BROWNING. 


186 


for  her  and  the  benefit  of  her  children,  should 
she  have  any,  if  not,  that  after  her  death 
whatever  may  remain  of  my  estate,  etc,  is 
to  rerert  for  the  benefit  of  my  brothers  and 
children  or  next  aUn  in  Ireland,  as  regards 
the  real  estate  that  I  desire  to  preserve  un- 
sold. It  is  situated  in  St  PhiUips  street;  but 
my  real  estate  in  Williamsburg  I  desire  to 
be  sold  and  invested  for  the  benefit  of  my 
heirs,  etc."  It  will  be  observed,  the  ques- 
tion is  not  made  by  the  demurrer  whether, 
under  the  terms  of  the  will  and  the  general 
rule  of  law,  the  bequest  to  the  plaintiff 
should  be  paid  first  from  the  personal  prop- 
erty, to  the  exemption  of  the  real  estate,  and 
therefore  it  Is  not  considered.  Indeed,  that 
question  may  turn  out  to  be  of  no  practical 
importance,  if,  on  the  trial,  failure  of  per- 
sonal assets  be  proved.  The  position  taken 
by  the  defendant  is  that  the  bequest  is  not 
a  charge  upon  the  land  at  all.  The  testator 
directed  ^10  a  month  to  be  paid  to  plaintiff 
"out  of  my  estate.*'  This  carries  no  implica- 
tion of  limitation  of  the  charge  to  any  part 
of  the  estate  or  any  particular  kind  of  prop- 
erty, but,  standing  alone,  must  be  held  to 
mean  the  entire  estate,  both  real  and  per- 
sonal. It  is  true,  in  a  subsequent  clause  the 
testator  directs  a  sale  of  hlB  personal  estate, 
and  disposes  of  the  proceeds  that  may  "re- 
main after  the  payment  of  my  debts  and 
legacies.*'  Assuming,  but  by  no  means  de- 
ciding, that  in  the  term  ^legacies,*'  here 
used,  he  meant  to  include  the  bequest  to 
plaintiff,  it  still  would  not  follow  the  re- 
mainder of  the  estate  would  be  exempt  from 
the  charge;  if  the  proceeds  of  the  sale  of 
personal  property  should  for  any  cause  turn 
out  to  be  insuflldent,  but  only  that  the  pro- 
ceeds of  the  sale  of  personal  pn^iwrty  should 
be  so  applied  before  resorting  to  real  estate. 
It  was  argued  with  force  by  respondent* a 
counsel  that  the  will  indicates  an  intention 
of  the  testator  to  charge  this  bequest  on  the 
particular  lot  of  property  now  in  the  pos- 
session of  the  defendant,  and  not  on  the  per- 
sonal estate;  but  the  decision  of  this  ques- 
tion is  not  necessary  to  the  disposition  of  the 
demnirer,  and  it  seems  safer,  in  view  of  the 
inartillcial  character  of  the  will,  to  leave  it 
to  be  determined,  if  it  should  become  neces- 
sary, when  all  facts  as  to  the  environment  of 
the  testator  and  the  condition  of  the  estate 
are  before  the  court  on  the  trial. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  afl[lrmed*- 


(70  S.  C-  46e) 

STATB  V.  BROWNING. 

(Supreme  Court  of  South  Carolina.     Feb.  14^ 

1905.) 

CBUBLTT  TO  ANIMALa  ~  SVIDENCB  —  JUBISDIO- 
TIOK— WAIVBB  OF  OBJECTION— AFFEAIi. 

1.  The  owner  of  an  aninjal  may  be  convicted 
under  Or.  Code,  1902,  f  624,  for  cruelty  to  it, 
on  evidence  that  it  was  worked  when  unfit  for 
labor  with  his  knowledge  and  consent. 

[Eid.   Note. — For  cases  in  point,  see  vol.  fL 
-   —    *-.-    .     -  ^n,  102.] 


Cent.  Dig.  Animals,  ^§  101, 


2L  By  contesting  a  criminal  case  on  the  mer- 
its, objection  to  jurisdiction  of  a  person  is 
waived. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Crhninal  Law,  f  216.] 

8.  The  Supreme  Court  will  not  review  a  ques- 
tion not  raised  in  the  circuit  court  on  appeal 
from  a  magistrate. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent  Dig.  Criminal  Law,  |  1^19.] 

Appeal  from  General  Sessions  Circuit  Court 
of  Oconee  County;  J.  A.  McOulIough,  Special 
Judge. 

W.  B.  Browning  was  convicted  of  cruelty 
to  animals,  and  appeals.    Affirmed. 

J.  B.  Earle,  for  appellant  Julius  £. 
Boggs,  for  the  State. 

GART,  A.  J.  The  appellant  was  convict- 
ed before  a  magistrate  for  violating  the  pro- 
visions of  section  624  of  the  Criminal  Code 
of  1902.  On  appeal  to  the  circuit  court  the 
sentence  imposed  by  the  magistrate  was  af- 
firmed. Thereupon  the  defendant  appealed 
to  this  court  on  the  following  exceptions: 
"(1)  That  the  Judge  erred  in  dismissing  the 
appeal  from  the  magistrate's  court,  but 
shoiild  have  held  the  first  and  second  grounds 
therein  sufficient  to  reverse  the  magistrate. 
(2)  That  the  Judge  erred  in  not  holding  that 
the  act  complained  of  as  constituting  the 
crime  must  be  that  of  the  accused,  or  some 
one  in  his  employ,  or  under  his  direction  or 
control.  (3)  It  was  error  for  the  judge  to 
hold  that  the  "mere  fact  of  being  the  owner 
of  the  mule  would  make  the  defendant  re- 
sponsible,* but  should  have  held  that  the  act 
relied  on  as  constituting  the  crime  must  be 
under  such  circumstances  as  to  make  it  the 
act  of  the  Tlef endant'* 

The  first  ground  of  appeal  from  the  magis- 
trate sentence  was  as  follows:  "The  magis- 
trate erred  in  finding  the  defendant  guilty, 
as  there  is  no  evidence  that  the  defendant 
inflicted  any  cruelty  upon  the  mule,  or  or- 
dered any  cruel  or  unusual  work.**  Section 
624  of  the  Criminal  Code  of  1902  is  as  fol- 
lows: "Every  owner  or  person  having  the 
possession,  charge  or  custody  of  any  animal, 
who  cruelly  drives  or  works  when  unfit  for 
labor,  or  cruelly  abandons  the  same,  or  who 
carries,  or  causes  the  same  to  be  carried,  in 
or  upon  any  vehicle  or  otherwise,  in  an  un- 
necessarily cruel  or  inhuman  manner,  or 
knowingly  or  wilfully  authorises  or  permits 
the  same  to  be  subjected  to  unnecessary 
torture,  suffering  or  cruelty  of  any  kind,  shall 
be  punished  for  every  such  offense  in  the 
manner  provided  in  preceding  section." 
Without  undertaking  to  review  the  testi- 
mony, this  court  is  satisfied  that  there  were 
facts  in  evidence  from  which  it  might  prop- 
erly have  been  inferred  that  the  mule  was 
cruelly  worked  when  it  was  unfit  for  labor, 
with  the  knowledge  and  permission  of  the 
defendant,  who  was  owner  thereof. 

The  second  ground  of  appeal  from  the 
magistrate  sentence  was  as  follows:    "There 
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is  no  eridence  that  the  offense  charged  was 
committed  in  Oconee  county,  and  the  court 
was  without  jurisdiction  to  Impose  any  sen- 
tence." The  testimony  tended  to  show  that 
the  offense  was  committed  In  Oconee  county; 
but,  even  If  it  failed  to  show  that  the  offense 
was  committed  in  that  county,  such  objection 
related  to  the  Jurisdiction  of  the  person,  and 
was  waived  when  the  defendant  contested 
the  case  upon  the  merits. 

The  appellant's  second  and  third  excep- 
tions on  appeal  to  this  court  cannot  be  sus- 
tained, for  the  reason  that  the  exceptions  on 
appeal  from  the  magistrate  sentence  pre- 
sented no  such  question,  and  it  does  not  ap- 
pear in  the  record  that  the  circuit  judge 
made  any  ruling  thereon. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(70  9.  C.  494) 

MARLBORO  WHOLESALE  GROCERY  CO. 

y.  BROOKE. 

(Sapreme  Court  of  South  Oirolina.     Feb.  27|, 

1905.) 

SALEp— INSPBCnON—WABaANTT   OF    QUALITT. 

Where  a  bill  of  lading  provides  for  an  in- 
spection of  the  goods  by  the  consignee,  if  the 
original  contract  does  not  so  provide  the  con- 
signee may  rely  on  it  as  to  the  warranty  of 
the  quality  of  the  goods. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County ;  Purdy,  Judge. 

Action  by  the  Marlboro  Wholesale  Grocery 
Company  against  George  W.  Brooke.-  Judg- 
ment for  plaintiff  before  a  magistrate  was 
affirmed  by  the  circuit  court,  and  defendant 
appeals.    Affirmed. 

Newton  &  Owens,  for  appellant  T.  W. 
BoucMer,  for  respondent 

GARY,  A.  J.  This  action  was  commenced 
in  a  magistrate  court  for  the  recovery  of 
damages  by  reason  of  the  alleged  failure  of 
the  defendant  to  deliver  to  the  plaintiff  a 
certain  quality  of  hay.  The  defendant 
agreed  to  ship  the  plaintiff  five  car  loads  of 
No.  1  Timothy  hay.  He  shipped  one  car  load 
of  hay,  a  part  of  which  the  plaintiff  claimed 
was  rotten,  and  unfit  for  use.  When  the  de- 
fendant shipped  the  hay,  he  sent  to  the  bank 
at  the  plaintiff's  home  the  bill  of  lading  with 
draft  attached,  which  was  paid  by  the  plain- 
tiff without  inspection  of  the  hay.  The 
words,  '^ Allow  inspection  to  consignee,"  were 
stamped  on  the  bill  of  lading.  In  the  elab- 
orate Judgment  rendered  by  his  honor  the  cir- 
cuit Judge  dismissing  the  defendant's  appeal 
from  the  magistrate  court  he  finds  as  a  fact 
that  there  is  no  evidence  whatever  that  the 
stamping  of  the  foregoing  words  on  the  bill 
of  lading  was  done  in  pursuance  of  the  orig- 
inal contract,  which  has  no  such  stipulation, 
or  that  the  plaintiff  afterwards  assented  to 
it  unless  it  be  said  that  he  assented  to  It  by 
taking  up  the  bill  of  lading  and  draft  for  the 
purpose  of  getting  the  hay.    This  Is  a  law 


case,  and  the  facts  are  not  reviewable  by  this 
court.  We  are  therefore  confronted  with  the 
question,  as  one  of  law,  whether  the  mere 
fact  that  the  plaintiff  paid  the  draft  attached 
to  the  bill  of  lading  imposed  upon  it  the  obli- 
gation of  making  Inspection  of  the  produce. 
The  appellant* 8  attorney  argues  three  propo- 
sitions in  regard  to  this  question:  (1)  That 
the  bill  of  lading  Indorsed  by  the  defendant 
when  delivered  to  the  plaintiff,  became,  with 
all  its  terms,  the  title  of  the  plaintiff  to  said 
hay;  (2)  that  this  is  what  Is  known  in  the 
books  as  a  ''sale  upon  inspection,"  and  that 
upon  such  sale  there  is  no  warranty  in  this 
state ;  (3)  that  the  original  agreement  in  this 
case  was  discharged  by  the  new  agreement 
created  by  the  delivery  of  the  bill  of  lading. 

It  is  true  the  plaintiff  derived  its  title  to 
the  hay  through  the  bill  of  lading,  but  It  was 
merely  the  means  used  by  the  defendant  for 
making  the  delivery  of  the  hay  which  was 
required  by  the  terms  of  the  original  con- 
tract The  original  contract  and  the  bill  of 
lading  must  be  construed  together;  the  for- 
mer as  embodying  the  agreement  between  the 
parties,  and  the  latter  as  the  method  by 
which  the  defendant  undertook  to  perform 
his  part  of  the  contract  The  bill  of  lading 
did  not  purport  upon  its  face  to  be  a  new  con- 
tract between  the  plaintiff  and  the  defend- 
ant The  plaintiff  had  nothing  to  do  with 
the.  manner  in  which  it  was  executed,  and  is 
presumed  to  have  assented  to  its  provisions 
in  so  far  only  as  was  necessary  to  enable  the 
defendant  to  make  delivery  of  the  hay  In  ac- 
cordance with  his  previous  agreement  which 
did  not  require  ine^>ectlon.  The  ^aintiff  did 
no  act  by  which  the  defendant  was  placed  in 
a  more  disadvantageous  position  than  he  oc* 
cupied  under  the  original  contract  Farth«> 
more,  the  words,  **Allow  inspection  to  con- 
signee,*' did  not  require  inspection,  but  only 
accorded  it  as  a  privilege  to  be  exercised  at 
the  option  of  the  plaintiff.  These  views  dis- 
pose of  the  main  question  presented  by  the 
exceptions. 

This  court  does  not  deem  it  necessary  t* 
consider  the  other  questions,  as  they  relate 
to  technical  errors  and  defects  in  the  magis^ 
trate  court  which  did  not  affect  the  merits. 
Section  868  of  the  Code  of  Civil  Procedure  of 
1902. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afllrmed. 


(70  8.  C.  470) 
CHARPING  V.  TOXAWAT  MILLS. 

(Supreme  Court  of  South  Carolina.     Feb.  14» 

1905.) 

INJXntT  TO  BMPLOTlb—PLBADIlVQ—ANSWBB— AS- 
SUMPTION OF  BISK  —  CONTBIBUTOBT  NEGLI- 
OENCS  —  INSTBUOTIONS—FBLLOW   SEBVANTS^ 

EVIDENCE. 

1.  Where,  in  an  action  for  Injuries  to  an  em- 
ployfi,  the  answer  alleges  that  plaintiff,  when 
doing  the  work,  knew  or  could  have  known  the 
kind  of  material  used  in  the  scaffold  on  which 
he  was  working  while  laying  shingles,  it  is  e 
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•afficient  allegation  that  plaintiff  had  aaramed 
the  risks  incident  to  the  occupation. 

2.  Where,  in  an  action  for  injuries  to  a  serv- 
ant^ defendant  sets  out  the  acts  or  omissions 
whi(±  he  wishes  to  prove  as  negligence  on  the 
part  of  plaintiff,  and  alleges  the  manner  in 
which  these  contributed  to  his  injury,  the  plea 
of  contributory  negligence  is  sufficiently  made. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  $f  849-853.] 

3.  An  instruction  that  if  the  defendant  mas- 
ter was  negligent,  and  plaintiff  employ^  was 
also  negligent,  and  the  negligence  of  plaintiff 
contributed,  as  a  proximate  cause,  to  the  injury, 
then  he  could  not  recover,  was  proper. 

4.  The  knowledge  of  ordinary  risks  of  serv- 
ants is  as  binding  on  the  servant  as  on  the 
master. 

5.  Where  plaintiff  and  two  fellow  servants 
were  shingling  a  roof  while  on  the  same  scaf- 
fold, in  disobedience  to  the  orders  of  the  fore- 
man, thereby  causing  it  to  fall,  the  negligence 
was  that  of  fellow  servants. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  f  §  486-492.] 

6.  A  master  is  only  required  to  furnish  a  rea- 
sonably safe  place  and  appliances. 

7.  Where  a  witness  testifies  that  a  piece  of 
timl^er  was  too  small  to  bear  a  certain  weight, 
he  may  be  contradicted  by.  proof  that  he  after- 
wards used  timber  of  the  same  size  to  bear  the 
same  weight  at  another  place  and  time. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  Townsend,  Judge. 

Action  by  J.  R.  Charplng  against  Tozaway 
Mills.  Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

J.  F.  Rice  and  A.  H.  Dagnall,  for  appellant 
J.  M.  Paget  and  Quattlebaum  &  Cochran,  for 
respondent. 

WOODS,  J.  The  plaintiff  was  standing 
on  a  scaffold,  working  for  defendant  as  a 
carpenter.  The  crossbeam  of  the  scaffold 
broke,  and  the  plaintiff  was  thrown  to  the 
ground  and  injured.  The  basis  of  the  action 
for  damages  is  the  alleged  failure  of  the  de- 
fendant to  provide  the  plaintiff,  his  employ^, 
a  safe  place  to  work.  The  verdict  was  for 
the  defendant 

The  plaintiff  submits  that  the  drcnit  judge 
erred  in  charging  on  the  subject  of  assump- 
tion of  risk,  because,  as  he  insists,  this  de- 
fense was  not  set  up  in  the  answer.  In  the 
answer  the  defendant  first  denies  the  negli- 
gence alleged  against  it  In  the  complaint, 
and  then,  In  the  fourth  paragraph,  alleges 
tiiat  the  accident  was  due  to  the  plaintiff's 
disobedience  of  the  orders  of  defendant's 
foreman.  In  that  he  and  J.  T.  Snow,  his  f el- 
tow  servant,  were  working  together,  one  lay- 
ing and  the  other  nailing  shingles,  and  that 
while  doing  so  they  met  another  workman, 
who  was  shingling  on  the  other  end  of  the 
building,  thus  Imposing  the  weight  of  three 
men  on  the  scaffold  at  one  point,  whereas 
the  defendant's  foreman  had  expressly  for- 
bidden the  plaintiff  to  work  in  this  way,  and 
had  ordered  each  workman  to  lay  and  nail 
his  own  shingles,  and  that  the  scaffold  was 
built  In  snch  manner  and  of  such  material 
as  to  bear  any  weight  put  upon  it  in  compli- 
ance with  the  orders  of  the  foreman.    In  the 


fifth  paragraph  It  is  farther  alleged  philntiff, 
when  doing  the  work,  knew  or  ought  to  have 
known  the  kind  of  material  used  in  making 
the  scaffold.  These  allegations  mean,  in 
short,  that  defendant  assumed  all  the  risks 
ordinarily  incident  to  the  occupation  of  a 
carpenter  putting  on  shingles  while  stand- 
ing on  a  scaffold,  the  nature  of  which  was 
patent  and  obvious,  and  known  to'  plaintiff, 
I  and  which  was  safe  and  sufficient  to  support 
'  him  in  discharging  the  duty  required  of  him. 
This  was  manifestly  a  sufficient  plea  of  as- 
sumption of  risk,  even  If  it  be  considered 
necessary,  in  an  action  by  a  servant  against 
his  master,  to  allege  the  assumption  by  the 
servant  of  the  usual  risks  incident  to  his 
employment  Bodie  v.  R.  Co.,  61  S.  O.  478, 
89  S.  £.  715:  Barksdale  v.  R.  Co.,  66  S.  C. 
204,  44  S.  E.  743.  The  circuit  Judge  was 
therefore  not  In  error  in  instructing  the  Jury 
as  to  the  law  of  assumption  of  risk.  The 
fourth,  fifth,  and  sixth  exceptions  therefore 
cannot  be  sustained. 

The  plaintiff  next  Insists  there  was  no 
plea  of  contributory  negligence,  and  there- 
fore the  circuit  Judge  erred  In  charging  on 
that  subject  The  'fifth  paragraph  of  the 
answer,  after  setting  forth  the  facts  above 
narrat^  Indicating  that  the  plaintiff  as- 
sumed the  ordinary  risks  of  the  work  In 
which  he  was  engaged,  alleges  that  he  '*care- 
lessly  and  negligently  placed  himself  directly 
over  one  of  the  crossbeams,  whose  size  and 
strength  he  well  knew,  where  a  package  of 
shingles  had  been  previously  placed,  and  two 
men  were  already  standing,  and  In  direct 
disobedience  of  orders  of  defendant's  fore- 
man, who  had  ordered  that  all  of  said  men 
work  singly  and  alone,  which  would  have 
distributed  the  weight  on  said  scaffold,  which 
was  some  thirty  feet  in  length,  and  by  negli- 
gently and  carelessly  congregating  with  oth- 
er workmen  directly  over  said  crossbeam, 
where  the  additional  weight  of  shingles  had 
been  placed,  of  which  plaintiff  was  well 
aware,  and  In  direct  disobedience  of  orders 
of  defendant's  foreman,  plaintiff  caused  the 
crossbeam  to  break,  which  was  of  sound  ma- 
terial, and  of  size  and  strength  ordinarily 
used  for  such  purposes,  and  of  sufficient  size 
and  strength  to  bear  any  weight  put  on  same 
In  compliance  with  orders  of  defendant's 
foreman,  and  thereby  contributed  to  his  own 
Injury,  If  he  received  ahjr."  The  question  Is 
whether  this  allegation  of  negligence  on  the 
part  of  the  plaintiff,  as  contributing  to  the 
Injury,  is  insufficient  to  raise  the  issue  of 
contributory  negligence,  because  not  accom- 
panied by  an  express  admission  or  averment 
by  the  defendant  that  It  was  also  negligent 
Such  an  admission  was  said  to  be  necessary 
In  Scott  V.  Ry.  Co.,  67  a  O.  146,  45  S.  B.  129; 
but  the  majority  of  the  court  concurred  only 
In  the  result  In  that  case,  and  the  holding 
that  the  plea  was  not  sufficiently  made  was 
sound,  aside  from  the  question  here  involved, 
because  there  contributory  negligence  was 
only  stated  as  a  conclusion  of  law,  without 
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any  allegation  of  the  facts  constituting  the 
negligence  charged.  6  Ency.  P.  &  P.  12.  The 
question  here  made  is  therefore  an  open  one 
in  this  state.  The  following  is  the  defini- 
tion of  ''contributory  negligence"  accepted 
by  this  court  as  the  most  satisfactory:  "Con- 
tributory negligence  is  a  want  of  ordinary 
care  upon  the  part  of  a  person  injured  by 
the  actionable  negligence  of  another,  com- 
bining and  concurring  with  that  negligence, 
and  contributing  to  the  injury,  as  a  proxi- 
mate cause  thereof,  without  which  the  injury 
would  not  hare  occurred."  Oooper  t.  Ry. 
Co.,  56  S.  0.  91,  95,  84  S.  B.  16.  This  defini- 
tion imports  that  there  must  be  negligence 
of  the  defendant  operating  with  that  of  the 
plaintiff  to  produce  the  injury,  and  that,  if 
the  plaintiff  is  entirely  at  fault,  one  of  the 
elements  of  the  definition — the  negligence  of 
the  defendant — ^Is  wanting.  It  was  held, 
nevertheless,  in  Mlllan  y.  Ry.  Co.,  54  8.  0. 
485,  32  S.  E.  539,  the  defense  of  contributory 
negligence  may  be  pleaded  in  an  answer 
which  also  sets  up  a  general  denial  of  all 
negligence  on  the  part  of  the  defendant,  be- 
cause any  number  of  inconsistent  defenses 
may  be  set  up  in  the  same  pleading.  Cohrs 
v.  Fraser,  5  S.  G.  351;  Code  av.  Proc.  f  171, 
It  has  been  held,  further,  that  where  the 
defendant  pleads  a  general  denial,  and  a  fur- 
ther defense  by  way  of  confession  and  avoid- 
ance, the  admissions  of  the  latter  cannot  be 
used  by  the  plaintiff  to  establish  the  issues 
raised  by  the  general  denial.  Stanley  v. 
Shoolbred,  25  S.  G.  181;  Gilreath  v.  Furman, 
57  a  G.  293,  85  B.  E.  516.  It  does  not  fol- 
low from  all  this,  however,  when  the  defend- 
ant does  not  believe  the  injury  due  to  any 
negligence  of  his,  and  so  denies  all  negligence 
on  his  part,  that,  in  order  to  have  the  bene- 
fit of  the  plea  of  contributory  negligence,  he 
must  in  the  same  answer  stultify  himself  by 
the  unqualified  assertion  that  he  was  negli- 
gent, as  alleged  by  the  plaintiffs,  and,  when 
verification  is  necessary,  swear  to  both  state- 
ments. Such  a  conclusion  would  certainly 
be  most  repulsive. 

It  is  true  tliat  facts  relied  on  as  a  defense 
must  be  alleged  in  issuable  form,  and  not  set 
forth  as  contingent  or  hypothetical  state- 
ments. 6  Ency.  P.  &  P.  270;  Pom.  Code 
Rem.  (4th  Ed.)  601,  note.  But  even  tmder 
the  technical  pleading  of  the  common  law. 
It  was  proper  to  plead  the  general  issue,  and, 
in  the  second  place,  setting  np  a  defense  in- 
consistent with  a  general  denial — such,  for 
example,  as  the  statute  of  limitations — re- 
fer to  the  promises  set  up  by  the  plaintiff  as 
"the  several  supposed  promises  or  undertak- 
ings in  the  said  declaration  mentioned,  if 
any  such  were  or  was  made,'*  etc.  3  Ghitty 
on  Pleadings,  908,  956.  A  similar  form  of 
qualified  expression  is  admissible  in  like 
cases  under  the  Code  of  Procedure.  Bliss  on 
Code  Pleading,  $$  840,  341;  State  ex  reL 
Van  Wyck  v.  Norris,  15  S.  G.  256. 

While  the  statute  of  limitations,  discharge 
in  bankruptcy,  laches,  and  estoppel  are  all 


in  the  nature  of  pleas  of  confession  and 
avoidance,  yet  they  may  all  be  set  up  in  an 
answer  which  contains  a  general  denial, 
without  a  specific  assertion  that  the  right 
alleged  to  be  lost  once  existed.  So,  also,  the 
plea  of  contributory  negligence  is  sufficiently 
made,  if  the  defendant  sets  out  the  acts  or 
omissions  which  he  wishes  to  prove  as  neg- 
ligence on  the  part  of  the  plaintiff,  and  al- 
leges the  manner  in  which  these  contributed 
to  his  injury,  in  conjunction  with  any  of  his 
own  acts  or  omissions.  Such  acts  of  his 
he  may  characterize  as  alleged  or  supposed 
acts  of  negligence,  without  specific  admis- 
sion of  negligence.  Here  the  principal  neg- 
ligence alleged  by  the  plaintiff  was  that  de- 
fendant furnished  a  crossbeam  too  weak  to 
support  the  weight  imposed  upon  it  in  the 
course  of  his  work.  The  defendant  impli- 
edly admitted  it  was  too  weak  to  support 
the  weight  actually  imposed,  and,  upon  the 
supposition  that  it  was  too  weak,  as  plaintiff 
had  charged,  alleged  the  plaintiff  contribnted 
to  the  injury  by  Joining  with  other  workmen 
in  imposing  a  greater  weight  than  it  was 
intended  to  bear.  The  facts  relied  on  to 
support  this  defense  were  set  out  in  fulL 
This  brings  the  answer  within  the  rule  above 
stated,  as  a  good  statement  of  the  defense 
of  contributory  negligence.  If  in  any  respect 
the  plaintiff  regarded  the  statement  of  the 
plea  defective,  he  should  have  demurred  or 
moved  to  make  the  pleading  more  definite 
and  certain. 

The  plaintiff  further  contends  that,  wh^ 
the  circuit  Judge  undertook  to  say  anything 
on  the  subject  of  contributory  negligence,  he 
should  have  charged  the  whole  law.  The 
charge  was  as  follows:  "If  the  Jury  finds 
that  the  defendant  was  negligent,  but  also 
find  that  the  plaintiff  was  negligent  and  that 
the  negligence  of  the  plaintiff  contribnted  as 
a  proximate  cause  to  the  injury,  then  he  can- 
not recover  for  the  injury."  This  was  a  cor- 
rect general  statement  of  the  law,  and«  if 
definition  of  terms  or  other  enlargement  was 
desired,  it  should  have  been  requested.  This 
disposes  of  the  third  exception,  relating  to 
the  plea  of  contributory  negligence  and  the 
charge  on  that  subject. 

The  second  exception  was  taken  under  a 
misapprehension,  for  the  circuit  Judge  did, 
at  the  request  of  the  plaintiff,  charge  on  the 
snbject  of  waiver  by  the  defendant  of  rulee 
intended  to  control  plaintiff  and  other  em- 
ployte 

There  is  no  doubt  that  the  master  is  lis* 
ble  when  injury  comes  to  a  servant  from  be- 
ing put  in  a  place  or  furnished  with  appli- 
ances which  the  master,  by  the  use  of  rea- 
sonable diligence,  ought  to  have* known  to 
be  unsafe,  as  well  as  when  he  had  actual 
knowledge  of  the  defects.  If,  therefore,  the 
portion  of  the  charge  complained  of  in  the 
seventh  exception  had  referred  specifically 
to  the  place  and  appliances  of  labor,  It  would 
have  been  incorrect,  as  an  abstract  proposi- 
tion, because  it  Indicated  the  master  would 
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be  liable  enly  wben  be  bad  actual  knowledge 
of  ^e  danger.  It  did  not,  boweyer»  refer  te 
tbese  subjects,  but,  on  tbe  contrary,  to  tbe 
ordinary  risks  of  tbe  service;  and,  witb 
knowledge  of  sncb  risks,  tbe  servant  is  as 
mnch  charged  as  tbe  master.  But  aside  from 
this»  tbere  was  really  fio  question  in  tbe  case 
as  to  any  danger  tbe  master  ougbt  to  bave 
known,  but  did  not  actually  know,  for  tbe 
plaintiff  testified  tbat  tbe  scaffold  fell  wben 
tbree  men  met  in  tbeir  work  at  one  place, 
and  tbe  answer  practically  admitted  tbe  de- 
fendant knew  it  would  be  unsafe  wben  so  used. 

The  contention  of  plaintiff  tbat  tbe  law  of 
fellow  servant  was  not  involved  in  tbis  case 
cannot  be  sustained,  because,  as  Just  indicat- 
ed, a  vital  Question  was  wbetber  tbe  acci- 
dent did  or  did  not  result  from  tbe  negli* 
gent  action  of  the  plaintiff  and  bis  two  fel- 
low servants  in  standing  together  at  one 
place  on  tbe  scaffold  in  disobedience  of  the 
master's  orders.  If  tbe  plaintiff  wished 
greater  elaboration  on  tbis  subject,  he  should 
have  requested  it  The  tenth  exception  is 
therefore  not  well  taken. 

The  plaintiff  requested  the  circuit  Judge 
to  charge  tbat  the  master  is  bound  to  furnish 
bis  servant  safe  and  suitable  appliances,  and 
a  safe  place  to  work.  The  request  was 
charged,  with  the  modification  tbat  it  was 
not  required  that  the  place  and  appliances 
should  be  absolutely  safe  and  suitable,  but 
reasonably  safe  and  suitable.  The  correct^ 
ness  of  the  proposition,  witb  the  modification, 
is  well  established.  Gunter  v.  Graniteville 
Mfg.  Co.,  15  8.  C.  467.  The  rule  contended 
for  in  the  eighth  and  ninth  exceptions  is 
without  support 

It  remains  to  consider  the  first  exception. 
In  which  it  is  charged  the  circuit  Judge  erred 
*1n  permitting  and  allowing,  over  the  objee- 
tion  of  plaintiff's  attorneys,  defendant's  wit- 
nesdes  McLean  and  Lawton  to  contradict 
the  plaintiff  on  a  collateral  and  irrelevant 
matter  brought  out  by  defendant's  attorneys, 
by  testifying  tbat  plaintiff  bad  worked  at 
the  Orr  Mill,  subsequent  to  tbe  injuries  com- 
plained of,  on  a  scaffold  which  the  plaintiff 
had  erected,  of  which  the  crossbeams  were 
one  by  three's."  Tbe  testimony  was  clearly 
admissible,  because  it  tended  to  contradict 
the  plaintifTs  statement  tbat  the  crossbeams 
wete  of  insufilcient  size,  by  showing  that  aft- 
er this  accident  he  had  himself  voluntarily 
used  crossbeams  of  the  same  size  on  a  scaf- 
fold built  for  his  own  use;  thus  indicating 
that  he  regarded  them  safe.  Lowrlmore  v. 
Manufacturing  Ck>.,  eO  S.  0.  154,  88  S.  B.  430. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  afitaned. 

(70  S.  a  4S7) 

TANK  T.  BARKSDAIiB. 

(Supreme  Oourt  of  South  Carolina.    Feb.  18, 

1906.) 

MONST  HAD  AND   BEOKIVED— EVIDENOS. 

In  an  action  to  recover  the  proceeds  of  cer- 
tain cotton  on  which  plaintiff  had  a  lien  by 


reason  «f  havinc  rented  the  land,  where  defend- 
ant had  knowledge  of  the  lien,  or  of  facts  which 
would  bave  shown  the  exiBtence  of  such  lien, 
plaintiif  may  sue  for  money  had  and  received 
to  his  use. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;    Townsend,  Judge. 

Action  by  M.  J.  Link  against  W.  D.  Barks- 
dale.  From  an  order  of  the  circuit  court  re- 
versing a  Judgment  of  a  magistrate,  plain- 
tiff appeals.    Reversed. 

Wm.  N.  Graydon,  for  appellant  Wm.  P. 
Greene,  for  respondent. 

JONES,  J.  The  appeal  in  this  case  is  from 
an  order  of  the  circuit  court  reversing  a 
Judgment  on  verdict  in  the  magistrate  court 
The  summons  in  the  magistrate  court  con- 
tained this  statement  as  to  the  cause  of  ac- 
tion: "Complaint  having  been  made  unto 
me  by  M.  J.  Link  that  you  are  Indebted  to 
him  in  the  sum  of  $24.98^  the  proceeds  of 
226  pounds  of  lint  cotton,  worth  11^/it  cents 
per  pound,  on  which  plaintiff  bad  a  lien  by 
reason  of  having  rented  land  to  Jim  Ed  for 
the  year  1003,  you  well  knowing  at  the  time 
yon  received  said  money  that  it  was  the 
property  of  the  plaintiff,  and  had  and  receiv- 
ed by  you  for  tbe  use  and  benefit  of  plain- 
tiff." The  undisputed  facts  are  these:  M.  J. 
Link  rented  to  James  Edwards,  known  as 
"Jhn  Ed,"  for  the  year  1903,  about  five  acres 
of  land,  for  225  pounds  of  lint  cotton.  The 
same  year  J.  D.  McGaw  rented  land  to  Al- 
exander Edwards,  the  father  of  James  Ed- 
wards, for  300  pounds  of  lint  cotton.  Just 
before  .  Christmas  of  that  year,  Alexander 
and  James  Edwards  had  a  bale  of  cotton 
weighing  648  pounds,  made  up  from  cotton 
grovm  on  McGaw's  lands  by  Alexander  Ed- 
wards, and  cotton  grown  on  Link's  lands  by 
James  Edwards.  It  was  turned  over  to  J.  D. 
McGaw  to  sell  and  get  bis  rent  At  tbe 
same  time,  McGaw.  was  notified  by  James 
Edwards  that  a  part  of  the  bale  was  his, 
and  was  raised  on  Link's  land.  Mr.  McGaw 
sold  the  cotton  to  Mr.  Quarles  for  11^/it 
cents  per  pound;  Mr.  Quarles  having  an  ar- 
rangement with  defendant  Barksdale,  under 
which  Barksdale  paid  for  the  cotton  bought 
by  Queries,  and  be  and  Quarles  had  settle- 
ment therefor  at  tbe  close  of  each  day. 
Quarles  sent  McGaw  to  Barksdale  with  the 
cotton  bill,  containing  tbe  weight  of  cotton 
and  price  for  payment  Barksdale  paid  Mc- 
Gaw tbe  value  of  300  pounds  as  bis  rent  and 
credited  the  balance  upon  an  account  which 
he  held  against  Alexander  Edwards  on  an 
agricultural  lien  for  supplies.  Mr.  Barks- 
dale admits  that  about  one-half  hour  after 
this  settlement  he  was  notified  of  tbe  fact 
that  James  Edwards  claimed  part  of  the  cot- 
ton, and  wanted  the  money  to  pay  Mr.  Link 
bis  rent;  but  McGaw  was  positive  that  be 
told  Mr.  Barksdale  before  tbe  sale  that  he 
was  informed  that  a  part  of  tbe  cotton  was 
raised  on  Link's  land,  and  belonged  to  James 
Edwards.    Link  demanded  of  Barksdale  the 
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value  of  225  pounds  at  ll^/ie   centa  per 
pound,  and,  being  refused,  brought  this  suit 

The  Jury  in  the  magistrate  court  found  for 
plaintiff,  but  on  appeal  the  Judgment  there- 
on was  reversed  by  the  circuit  court  on  the 
sole  ground  that  the  magistrate  erred  in  In- 
structing the  jury  as  follows:  '*That  If  the 
Jury  find  from  the  testimony  that  the  de- 
fendant received  the  proceeds  of  cotton  upon 
which  plaintiff  had  a  lien,  and  that  he  had 
knowledge  of  such  Hen,  or  knowledge  of  such 
facts  as,  properly  followed  up,  would  have 
led  to  knowledge  of  such  lien,  then  the  Jury 
must  find  for  the  plaintiff."  The  circuit 
court  further  held  that  plaintiff's  remedy 
was  to  follow  the  cotton,  if  it  can  be  found; 
if  not,  then  his  remedy  was  to  sue  the  part/ 
who  deprived  him  of  such  security.  *  Barks- 
dale's  relation  with  Quarles,  the  purchaser 
of  the  cotton,  was  such  as  to  make  It  his 
duty  to  pay  the  proceeds  of  the  cotton  to 
those  entitled  to  receive  It  James  Edwards 
being  entitled  to  receive  the  value  of  225 
pounds  thereof,  and  having,  in  effect,  direct- 
ed its  payment  to  Link  in  discharge  of  his 
Hen  as  landlord,  Barksdale  was  bound  to  so 
apply  it,  since  he  did  not  show  any  ground 
whatever,  in  Justice  or  equity,  why  he  should 
retain  the  money.  This  case  does  not  fall 
within  the  rule  declared  in  Stemberger  ▼. 
McSween,  14  S.  G.  88,  and  Kennedy  ▼. 
Beames,  16  8.  G.  649,  because  plaintiff  is  not 
seeking  to  enforce  an  agricultural  Hen.  Nor 
does  it  fall  strictly  within  the  rule  in  Mlchal- 
son  ▼.  AH,  43  S.  G.  450,  21  S.  B.  823,  49  Am. 
St  Bep.  867;  Graham  v.  Selgnlous,  53  S.  G. 
182,  81  S.  B.  61;  Youmans  v.  Moore,  69  8. 
G.  860,  48  S.  B.  283;  Parks  v.  Laurens  Got- 
ten MHls,  70  S.  G.  274,  49  S.  B.  871— as  the 
plaintiff  is  not  seeking  to  recover  damages 
for  destruction  or  impairment  of  his  security 
by  defendant  But  the  case  falls  within  the 
principles  applied  in  Drake  v.  Whaley,  86 
S.  O.  187, 14  S.  B.  897,  and  Madden  ▼.  Watt8» 
69  8.  G.  86,  87  8.  B.  209,  as  this  is  an  action 
for  money  had  and  received  under  circum- 
stances where  the  law  creates  privity  and 
promise  to  pay.  It  was  therefore  error  to 
reverse  the  Judgment  of  the  magistrate  court 
upon  the  ground  stated. 

The  Judgment  of  the  circuit  court  is  revers- 
ed. 

(70  S.  C.  52S) 

MITGHINBR  t.  WBSTEBN  UNION  TBLB- 

GBAPH  GO. 

(Supreme  Oourt  of  South  Garolina.     Feb.  16» 

1906.) 

TELBOSAJC— DELAY    IN    DELIVSBT  —  SVIDSlf 0>— 
BEST   AND    SEOONDABT. 

1.  In  an  action  for  delay  in  delivering  a  mes- 
sage, evidence  of  plaintiff  In  contradiction  of 
statements  of  the  operator  as  to  the  cause  of 
the  delay  was  not  Immaterial. 

2.  Error  in  allowing  question  to  witness  as  to 
a  certain  conversation  is  harmless  where  wit- 
ness does  not  remember  the  conversation. 

8.  Where  the  auetition  in  as  to  the  existence 
of  A  qnaranane,  me  witness  could  state  that 


fact  without  introducing  the  ordinance  author- 
izing it 

4.  Where  in  an  action  for  delay  in  delivery 
•f  a  telegram  defendant  pleads  the  general  de- 
nial, he  may  show  that  the  injury  was  caused  by 
the  negligence  of  plaintiff. 

6.  In  an  action  against  a  telegraph  company 
for  delay  in  deHvery  of  a  telegram,  evidence  held 
insufficient  to  sustain  judgment  for  plaintiff. 

Appeal  from  Gommon  Pleas  Gircuit  Gourt 
of  Abbeville  Gounty;  Klugh,  Judge. 

Action  by  D.  B.  Mltchiner  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Be- 
versed. 

Geo.  H.  Fearons,  Bvans  &  Finley,  Frank 
B. 'Gary,  and  Wm.  P.  Green,  for  appellant 
Wm.  N.  Graydon,  for  respondent 

JONBS,  J.  The  plaintiff  brought  action 
against  defendant  company  for  damages  for 
mental  anguish  resulting  from  the  alleged 
negligence  and  wantonness  in  failing  to 
promptiy  deliver  a  telegram,  and  recovered 
Judgment  for  $200,  from  wMch  defendant 
now  appeals. 

The  second,  third,  and  sixth  exceptions  re- 
late to  the  admissibility  of  testimony,  and 
will  be  first  considered.  The  second  excep- 
tion is  as  follows:  "Because  his  honor  erred 
in  permitting,  over  defendant's  objection,  the 
plaintiff's  attorney  to  ask  the  plaintiff  the 
following  question:  *I  asked  Miss  Matthews, 
when  she  was  on  the  stand,  if  she  told  yon 
that  morning,  at  the  time  you  all  were  dis- 
cussing the  matter,  tf  she  stated  to  you  that 
morning  the  reason  she  did  not  get  the  mes- 
sage was  the  wires  were  not  working  proper- 
ly, and  that  she  had  sent  to  Greenwood  for  a 
man  to  fix  them;'  and  in  permitting  the 
plaintiff  to  answtf ,  *YeB,  sir ;  I  went  to  Miss 
Matthews,  and  she  seemed  to  regret  it  very 
much,  and  said  it  would  not  only  involve  her, 
but  the  man  who  was  in  charge  of  the  wires ; 
and  that  she  had  tried  to  get  him  the  day  be- 
fore to  come  up  and  fix  them,  but  he  had  not 
come.'  The  said  question  and  answer  being, 
in  effect,  to  contradict  the  witness  upon  an 
inmiaterial  point,  and  was  not  proper  evi- 
dence in  reply;  and  on  the  further  ground 
that,  the  question  and  answer  not  being  a 
part  of  the  res  gestae,  was  hearsay."  The 
testimony  was  admissible  to  contradict  Miss 
Matthews,  who  was  defendant's  operatcfr  at 
Abbeville,  S.  G.,  the  foundation  having  been 
laid,  and  the  testimony  relating  to  the  ma- 
terial matter,  the  delay  of  the  message  and 
its  cause.  The  ruling  is  supported  by  the 
case  of  Mason  v.  B.  B.  Gompany,  68  S.  G.  75, 
86  S.  B.  440,  68  L.  B.  A.  918,  79  Am.  St  Bep. 
828. 

The  third  exception  assigns  error  in  al- 
lowing plalntifTs  witness  Hill  to  detail  a  con- 
versation he  had  over  the  wires  with  the 
agent  of  defendant  in  Atianta  after  the  de- 
livery of  the  telegranL  Plaintiff's  counsel, 
having  advised  the  court  that  he  desired  to 
prove  by  this  witness  that  the  agent  in  At* 
lanta  admitted  to  him  the  time  the  message 
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was  received  in  Atlanta,  allowed  the  qnes- 
tion;  but  no  harm  to  defendant  resulted,  as 
the  witness  did  not  remember  the  conversa- 
tion. 

The  sixth  exception  alleges  error  in  allow- 
ing the  witness  Bell  to  testify  that  the  qnar* 
antine  was  of  force  in  the  town  of  Lumpkins, 
Ga.,  while  plaintiff*8  wife  was  there,  the  stat- 
ate  or  ordinance  establishing  the  same  being 
the  best  evidence.  If  he  knew  the  fact  that 
a  quarantine  was  being  enforced  in  his  town, 
he  could,  of  course,  state  that  fact,  the  ques- 
tion being  as  to  the  existence  of  a  quaran- 
tine which  was  being  actually  enforced,  and 
not  as  to  the  authority  under  which  it  was 
enforced. 

We  next  notice  the  fourth  exception,  which 
complains  of  error  in  charging  the  jury  as 
follows:  "The  burden  is  on  it  [defendant]  to 
establish  it — that  the  injury  was  due  to 
plaintifTs  negligence — by  the  preponderance 
of  the  evidence ;  and  if  it  has  established  to 
your  satisfaction  that  the  plaintiff  was  negli- 
gent, and  that  it  was  due  to  his  negligence 
solely — ^the  injury — as  a  matter  of  course,  he 
cannot  recover."  It  is  claimed  that  this  charge 
was  erroneous  "in  that,  if  plalntilTs  negli- 
gence was  the  proximate  cause  of  the  in- 
jury, he  should  not  have  had  a  recovery  even 
though  such  negligence  was  not  the  sole 
cause  of  such  injury.  It  is  further  submit- 
ted that  under  the  general  denial  defendant 
was  entitled  to  make  proof  of  plaintifTs  neg- 
ligence in  rebuttal  of  the  testimony  as  to  de- 
fendant's negligence,  and  that;  in  order  to 
prevent  a  recovery,  it  was  not  necessary  to 
prove  such  negligence  on  the  part  of  the  de- 
fendant by  the  preponderance  of  the  evidence, 
but  it  was  sufficient  if  it  evenly  balanced  the 
proof  as  to  defendant's  negligence."  This 
exception  must  be  sustained  for  this  reason: 
The  case  of  Kennedy  v.  Southern  Railway 
Company,  59  S.  G.  535,  88  S.  E.  169,  holds 
that  in  an  action  for  damages  from  negli- 
gence the  defendant  may,  under  a  general  de- 
nial, show  that  the  injury  was  caused  alone 
by  tlie  negligence  of  the  plaintiff.  Therefore 
such  a  defense  is  not  an  affirmative  defense 
to  be  supported  by  a  preponderance  of  the 
evidence,  as  under  such  a  defense  the  burden 
of  proof  remains  with  the  plaintiff  to  estab- 
lish his  case  by  the  preponderance  of  the  evi- 
dence. A  similar  ruling  was  made  in  State 
V.  McDaniel,  68  S.  G.  818, 47  S.  E.  884,  where- 
in defendant  was  indicted  for  murder,  the 
court  holding  that  under  a  plea  of  not  giiilty 
defendant  could  offer  testimony  that  the  kill- 
ing was  accidental,  as  such  was  not  an  af- 
firmative defense,  and  that  the  charge  shift- 
ing the  burden  of  proof  to  the  defendant  was 
reversible  error. 

The  first  exception  alleges  error  In  re- 
fusing a  nonsuit,  and  the  fifth  alleges  error 
in  not  grantiug  a  new  trial.  When  this 
court  considers  whether  there  was  error  in 
refusing  a  nonsuit  it  may  take  into  consid- 
eration all  the  evidence  submitted  on  both 
sides.    As  it  is  not  error  of  law  to  refuse 


a  nonsuit  when  there  is  any  testimony  tend- 
ing to  support  plaintiff's  case,  and  as  it  Is 
not  error  of  law  to  refuse  a  new  trial  if 
there  is  any  evidence  to  support  the  verdict, 
the  Questions  presented  by  these  exceptions 
may  be  considered  together.  After  careful 
consideration,  we  think  there  was  error  in 
refusing  a  new  trial.  Plaintiff's  wife  and 
baby,  living  in  Abbeville,  S.  G.,  were  on  the 
eve  of  visiting  her  brother,  S.  B.  Bell,  at 
Lumji^ins,  'Oa.  S.  B.  Bell,  on  April  2,  1903, 
caused  the  following  message  to  be  delivered 
through  another  person  to  defendant's  agent 
at  Richland,  Ga.,  for  transmission  to  plain- 
tiff at  Abbeville,  S.  G.:  "Do  not  come  to- 
morrow, smallpox  at  Lumpkins,  will  write." 
The  sender  of  the  message  (Bell)  was  at 
Lumpkins,  Ga.,  but,  the  operator  there  being 
away,  he  telephoned  the  message  to  Mr. 
Humbert  at  Richland,  Ga.,  to  the  best  of 
his  recollection  at  6;30  p.  m.  Humbert,  how- 
ever, was  not  the  agent  of  defendant,  and 
the  only  testimony  as  to  the  time  of  the  de- 
livery of  the  message  to  defendant's  agent 
for  transmission  was  at  7:35  o'clock,  as 
shown  by  the  testimony  of  the  operator  at 
Richland  and  by  his  entry  on  the  message 
blank.  This  telegram  reached  the  Abbe- 
ville office  at  9:30  a.  m.,  April  3d,  and  was 
delivered,  according  to  plaintiff's  testimony, 
at  10:20  a.  m.,  and  according  to  testimony  of 
defendant's  witness  at  9:35  a.  m.  The  dif- 
ference in  the  standards  of  time  prevailing 
at  Richland,  Ga.,  and  Abbeville,  S.  G.,  was 
one  hour,  and  the  office  at  Abbeville,  under 
regulation,  was  closed  at  8:30  p.  m.;  so  that, 
if  the  message  was  delivered  at  Richland, 
Ga.,  at  7:35  o'clock,  it  was  too  late  for  trans- 
mission to  the  Abbeville  office  by  8:30  p.  m., 
April  2d.  Between  Richland,  Ga.,  and  Abbe- 
ville, S.  G.,  on  the  fine  employed,  there  were 
two  relay  stations,  one  at  Americus,  Ga.,  and 
the  other  at  Atlanta,  Ga.  The  message  was 
properly  transmitted  from  Richland  to 
Americus,  but  as  the  Abbeville  office  is 
opened  each  day  at  8  o'clock  a.  m.,  no  ex- 
planation was  given  why  the  message  did 
not  reach  Abbeville  until  9:30  a.  m.,  except 
the  closing  of  the  Abbeville  office  at  8:30  on 
April  2d.  In  the  meantime  plaintifTs  wife 
and  child  left  Abbeville  for  Lumpkins  on 
the  8:15  a.  m.  train,  April  3d,  reaching 
Lumpkins  that  afternoon,  where  they  were 
quarantined  on  account  of  smallpox,  and 
kept  there  several  weeks  at  her  brother's 
home.  Finding  that  he  could  not  do  so 
VTithout  charge,  plaintiff,  after  receiving  the 
message,  made  no  attempt  to  use  the  tele- 
graph lines  so  as  to  stop  his  wife  and  child 
before  they  reached  Lumpkins. 

The  complaint  alleges  that,  owing  to  the 
failure  of  the  defendant  to  promptly  deliver 
said  telegram,  plaintiff's  wife  and  baby  went 
to  Lumpkins,  Ga.,  were  quarantined  on  ac- 
count of  said  smallpox,  were  kept  there  for 
four  or  five  weeks,  were  constantly  exposed 
to  the  danger  of  smallpox,  to  his  great  men- 
tal anguish  and  distress.    It  is  manifest  that 
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the  failure  to  deliver  the  meesase  at  an  ear- 
lier moment  after  office  hoiuB  on  the  momins 
of  April  8d  than  the  time  it  waa  delivered, 
whether  at  9:30  or  10:20,  could  not  have  been 
the  proximate  canse  of  his  mental  aolfering; 
as  his  wife  and  child  were  already  on  their 
waj  to  Lnmpkina,  and  he  made  no  effort  to 
stop  them;  so  tliat  what  happened  waa  the 
result  of  their  voluntary  visit  to  Lumpkina. 
So  tlie  delay,  if  any,  in  deliv^lng  the  mes- 
sage after  it  readied  the  Abbeville  offloe^ 
may  l>e  eliminated  from  the  case,  as  In  no 
sense  was  it  the  cause  of  plaintifTs  aU^ed 
injury.  Then  there  was  no  evidence  of  neg- 
ligence in  not  delivering  the  message  on  the 
night  of  April  2d,  before  plaintUTs  wife  took 
the  train*  As  the  message^  according  to  the 
testimony,  was  not  received  by  defendant  at 
the  Richland  office  until  after  the  Abbeville 
office  had  dosed,  and  there  was  no  evidence 
that  the  dosing  of  the  office  at  such  hour 
was  unreasonable,  it  was  not  possible  to  in- 
fer negligence  on  the  part  of  the  defendant, 
unless  it  took  the  message  on  a  contract  to 
deliver  In  time  to  prevent  plaintUTs  wife  and 
child  from  leaving  Abbeville  that  night; 
but,  although  plaintiff  alleged  such  a  con- 
tract, there  was  not  a  partide  of  testimony 
to  show  such  fact 

The  judgment  of  the  drcuit  court  is  re- 
vereedf  and  the  case  remanded  for  a  new 
trial. 


(70  S.  C.  478) 

HODGES  ▼.  PEOPLE'S  BANK  OF  GREBM- 

VILLB. 

(Supreme  Oourt  of  South  Carolina.    Feb.  16^ 

1905.) 

APPXAIr-KBVIBW— riNDINOa  OT  TACF. 

Findings  of  fact  by  the  drcnlt  court  in  an 
action  by  a  tmstee  in  bankruptcy  against  a  cred- 
itor of  the  bankrupt  to  recover  an  alleged  pref- 
erence cannot  be  reviewed,  the  action  being  pure- 
ly legal. 

[Ed.  Note. — ^For  cases  in  point  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  |  8894.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Townsend,  Judge. 

Action  by  Oscar  Hodges,  trustee  of  Wil- 
liam Fagan,  bankrupt,  against  the  People's 
Bank  of  Greenville.  Judgment  tor  plaintiff, 
and  defendant  appeals.    Affirmed. 

M.  F.  Ansel  and  Cothran,  Dean  &  Oothran, 
for  appellant  McCulIough  A  McSwain,  for 
respondent 

GABT,  A.  J.  This  is  an  action  by  the 
plaintiff,  as  trustee  of  Wm.  Fagan,  bankrupt, 
to  recover  from  the  defendant  the  sum  of 
12,018.88,  paid  to  the  defendant  by  Wm.  Fa- 
gan, on  or  about  the  1st  July,  1902,  at  which 
time  Wm.  Fagan  was  insolvent  Within 
four  months  after  said  payment  Wm.  Fagan 
was  declared  a  bankrupt  The  complaint 
alleges  that  the  defendant  had  knowledge  of 
the  insolvency  at  the  time  of  said  payment, 
or  bad  knowledge  of  said  fiicts  as  Vrouid 


hxw  ffven  infonnaUon  of  flie  tamtrency,  if 
there  had  been  doe  dillgeance  on  tlie  pert  of 
the  defendant.  AH  isaoes  of  law  and  fact 
were  referred  to  tiie  mastei;  whose  findings 
of  fact  were  in  favor  of  the  defendant,  and 
he  recommended  in  hla  report  that  the  cchu- 
plaint  be  dismissed.  The  circuit  court,  upon 
exceptions  to  the  master's  report,  reversed 
his  findings  of  fact,  and  rendered  judgment 
against  the  defendant  for  the  amount  daim- 
ed. 

The  first  question  to  be  considered  is 
whether  the  findings  of  fact  by  the  circuit 
court  are  reviewable  by  thia  oourt  The  aid 
of  the  court  in  the  exercise  of  its  equitable 
jurisdiction  was  not  invoked  eith^  by  the 
plaintiff  or  the  defendant  The  only  relief 
which  the  plaintiff  sought  was  the  recovery 
of  the  sum  of  money  mentioned  in  the  com- 
plaint, and  the  answer  of  the  defendant 
merely  denied  the  allegations  upon  which 
the  plaintiff  based  Ills  cause  of  action.  The 
action  was  purely  legal  in  all  respects.  This 
case  is  therefore  ruled  by  the  prindple  an- 
nounced in  Hodges  v.  Kohn,  87  S.  C.  09,  45 
8.  B.  102,  that  the  facts  as  found  by  the  cir- 
cuit court  are  not  reviewable  by  tliis  court 
Tliis  condusion  practically  disposes  of  all 
the  questions  in  the  case. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  aflirmed. 


cn)  8.  a  46S) 

STATE  V.  ROBINSON. 

{Supreme  Coart  of  South  Carolina.    Feb.  14^ 

1905.) 

LABOBEB'8   0ORTRiLCT~VIOI.ATIOlf— BVIDBNCS. 

1.  Where  a  laborer  entered  Into  a  contract  on 
March  14th,  a  violation  of  the  same  on  March 
16th,  is  punishable  under  Act  Feb.  1904  (24  St 
at  Large,  p.  428),  taking  effect  on  the  16th  of 
Mardi. 

2.  A  contract  to  labor  is  not  inconsistent  with 
a  contract  to  cultivate  land  of  a  third  party,  so 
as  to  be  a  defense  in  a  prosecution  for  violation 
of  the  labor  contract 

8.  Where  a  landlord  entered  into  a  contract 
with  a  laborer,  under  which  he  advanced  money 
to  settle  criminal  prosecution,  the  contract  is 
void,  and  the  laborer  cannot  be  convicted  for 
its  violation. 

Appeal  from  General  Sessions  Circuit  Court 
of  Anderson  County;  Townsend,  Judge. 

Adam  Robinson  was  convicted  of  violating 
the  labor  law,  and  appeals.    Beversed. 

Magill  &  Magill,  for  appdlant  J.  HL 
Boggs,  for  the  State. 

WOODS,  J.  The  defendant  was  convicted 
in  the  court  of  Magistrate  D.  B.  Greer,  in 
Anderson  county,  of  the  offense  of  violating 
a  contract  to  labor  after  having  received  ad- 
vances from  the  landlord,  and  the  judgment 
was  aflirmed  by  the  circuit  court  The  prose- 
cution was  under  the  act  approved  February 
25, 1004,  wlilch  went  into  effect  20  days  there- 
after. 24  St  at  Large,  p.  42^  The  magis- 
trate found  the  date  of  the  alleged  offense 
to  be  March  16^  1904^  the  day  on  wilich  the 
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act  went  Into  effectp  and  thare  was  teatimonj 
to  sustain  this  finding.  Defendant's  position^ 
therefore,  that  he  was  convicted  under  a  law 
which  was  not  in  force  at  the  time  of  the  al- 
leged ofFensOp  is  not  well  founded. 

It  is  next  contended  the  alleged  contract 
contemplated  a  civil  injury  to  a  third  person, 
because  the  prosecutor  knew  the  defendant 
to  be  under  contract  to  cultivate  the  land  of 
Mrs.  Dodson  at  the  time  he  contracted  with 
him.  The  magistrate  found  the  first  con- 
tract was  to  rent  land,  which  was  not  neces- 
sarily inconsistent  with  the  second  contract 
to  labor  for  another.  There  was  no  evidence 
of  circumstances  which  would  make  the  two 
contracts  inconsistent,  and  the  Judgment  can- 
not be  reversed  on  this  ground. 

The  position  that  the  contract  for  the  vio- 
lation of  which  defendant  was  indicted  was 
illegal  because  it  was  made,  and  the  money 
advanced  by  the  prosecutor  on  the  faith  of  it, 
for  the  purpose  of  settling  a  criminal  prose- 
cution, must  be  sustained.  The  prosecutor 
testlfled:  "I  advanced  Robinson  $120.  I  did 
not  give  Adam  any  money  ia  his  hand.  I 
gave  the  money  to  Mr.  Monroe.  I  gave  Mr. 
Monroe  |20  in  money  and  note  for  $100  after 
the  contract  was  signed.  Adam  said  if  I 
would  pay  some  money  to  Mr.  Monroe,  he 
would  work  a  crop  for  me.  I  paid  Mr.  Mon- 
roe the  money  with  the  understanding  that 
the  criminal  prosecution  was  to  be  dropped 
against  Adam.**  And  the  magistrate  says  in 
his  report:  ^'The  defendant  had  been  indict- 
ed, charged  with  violating  another  contract 
He  applied  to  Joe  M.  H.  Ashley,  and  offered, 
if  he  would  advance  the  amount  necessary 
to  pay  what  he  owed  the  prosecutor,  he 
would  work  for  him.  Mr.  Ashley  did  so,  and 
the  contract  was  afterwards  made  and  sign- 
ed." This  clearly  shows  that  the  prosecutor 
in  this  case  actively  participated  in  the  com- 
promise of  another  criminal  prosecution,  and 
Us  contract  with  defendant  based  on  such 
participation  was  void.  Pierson  v.  Green,  69 
8.  G.  559,  48  S.  E.  624;  Williams  v.  Walker, 
18  S.  C.  577;  Wallace  v.  Lark.  12  B.  0.  578, 
82  Am.  Rep.  516.  The  contract  being  void, 
there  was  no  basis  for  this  prosecution. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  reversed. 


(70  8.  C.  528) 

GRANGER  v.   POSTAL  TELEGRAPH  CO. 

(Supreme  Court  of  South  Carolina.    Feb.  18, 

1905.) 

TBK8PA88— TENANT     IN     COlOfON— CONSENT     OV 

CO-TENANT. 

A  tenant  in  common  cannot  maintain  an 
action  against  a  telephone  company  for  trespass 
by  reason  of  its  constrnction  of  a  telephone  line 
across  the  common  property  under  permission  by 
another  tenant  in  common,  unless  the  company 
has  done  something  not  incident  to  the  exercise 
of  the  right  granted,  or  has  exercised  snch  right 
In  a  negligent  manner. 

lEd.  Note. — ^For  cases  in  i>oint,  see  vol.  45, 
Coit.  Dig.  Tenancy  in  Common.  |  124 ;  voL  46, 
Cent.  Dig.  Trespass,  S|  11,  54.] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Pidcens  County;  Dantzl^,  Judge. 

Action  by  Frances  Granger  against  the 
Postal  Telegraph  Company.  From  a  Judg- 
ment of  nonsuit,  plaintiff  appeals.    Affirmed. 

Morgan,  Mauldin  &  Mauldin,  for  appellant. 
J.  P.  Cary,  for  respondent 

JONBS,  J.  This  appeal  is  from  an  order 
of  nonsuit  Frances  Granger,  Mary  Gran- 
ger, and  Bmily  Granger  were  tenants  In  com- 
mon of  a  tract  of  14  acres  of  land  in  Pickens 
county.  On  August  29,  1802,  Mary  Granger 
executed  an  instrument  in  writing  granting 
the  defendant  company  "the  right  to  con- 
struct and  maintain  its  lines  of  telegraph,  in- 
cluding necessary  poles  and  fixtures,  over 
the  property  which  I  own  or  in  which  I  have 
any  interest  In  the  county  of  Pickens,  State 
of  South  Carolina,  and  along  the  roads, 
streets  and  highways  adjoining  said  property, 
with  the  right  to  remove  all  trees  necessary 
for  the  proper  erection  and  maintenance  of 
said  lines  or  poles,  and  to  trim  all  trees  nec- 
essary to  keep  the  wires  cleared  at  least 
twenty  feet  to  set  necessary  guy  and  brace 
poles,  and  to  attach  to  the  trees  necessary 
guy  wires.  Damages  to  crops  and  timber 
are  to  be  paid  for  at  market  value."  This 
instrument  was  executed  in  the  presence  of 
plaintiff,  doubtless  with  her  approbation,  as 
she  testified  that  she  had  signed  an  instru- 
ment giving  permission  to  run  the  line  over 
the  land. 

The  Southern  Railway  divides  the  tract  in 
question,  leaving  2  acres  on  one  side,  con- 
taining plaintiff's  dwelling  house,  and  12 
acres  on  the  other  side.  The  telegraph  com- 
pany located  and  constructed  its  line  through 
the  center  of  the  12-acre  portion,  parallel  with 
the  railway,  and  no  objection  is  raised  as  to 
that  location  of  its  line.  The  plaintlfrs 
dwelling  fronts  upon  the  highway,  and  is 
reached  by  a  private  road  from  the  highway 
to  the  house.  The  employes  of  the  defend- 
ant in  hauling  the  necessary  poles  from  the 
public  highway,  used  the  road  leading  to 
plaintlfrs  dwelling  as  far  as  it  extended,  and 
then  went  across  plaintiff's  land  and  the 
Southern  Railway  track  to  the  claimed  right 
of  way.  With  reference  to  the  route  of  the 
wagons,  Mr.  A.  H.  Wesley,  a  witness  for 
the  plaintiff,  stated  that  they  had  to  go  that 
way,  as  there  was  a  branch  or  gully  that 
kept  them  from  going  the  other  way  without 
building  a  bridge.  The  hauling  was  done  in 
early  spring,  when  the  ground  was  very  wet 
so  that  the  wagon  wheels  cut  deep  into  the 
soil;  and  some  terraces  on  the  land  were 
run  over  and  cut  thereby  rendering  the  land 
liable  to  wash.  Several  times  when  the  wag- 
ons got  to  the  plaintlfTs  house  and  started 
in  on  the  land,  plaintiff  told  them  not  to  go 
across  the  field.  A  part  of  this  strip  of  land 
was  woodland,  and  defendant  cut  a  space 
through  for  its  line  about  80  feet  wide. 
Plaintiff  stated  that  defendant  could  have 
gotten  off  her  land  without  its  line  running 
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thr<&Qgb  tbe  woods,  and  that  she  told  them 
not  to  go  across  the  woods.  Plaintiff  made 
no  effort,  in  the  testimony,  to  distinguish  be- 
tween injury  to  the  land  and  timber  within 
the  right  of  way  as  located,  and  without  the 
right  of  way;  and,  in  so  far  as  witnesses 
made  any  estimate  of  damages,  it  included 
the  injury  on  the  right  of  way  claimed. 

Upon  the  close  of  the  testimony  for  plain- 
tiff, tending  to  show  facts  as  above  stated, 
defendant  moved  for  nonsuit  upon  two 
grounds:  (1)  That,  where  permission  to  en- 
ter upon  land  of  another  is  given,  no  action 
for  trespass  will  lie;  (2)  that  plaintiff's  reme- 
dy was  under  the  condemnation  statutes. 
The  nonsuit  was  sustained  on  these  grounds, 
and  the  exceptions  question  the  correctness 
of  the  court's  ruling. 

The  action  in  this  case  was  not  upon  the 
contract  contained  in  the  Instrument  grant- 
ing the  right  of  way,  for  damages  to  crops 
and  timber  at  market  value,  as  stipulated  for 
therein,  but  was  for  damages  for  trespass, 
as  shown  by  the  following  allegation  of  the 
complaint:  '^hat  the  defendant,  its  agents 
and  employte,  has  heretofore  trespassed,  and 
is  at  the  time  of  filing  this  summons  tres- 
passing, upon  the  lands  of  the  plaintiff,  by 
going  upon  the  lands,  cutting  timber,  wrong- 
fully driving  its  wagons  across  tillable  lands 
of  the  plaintiff,  where  it  has  no  right  so  to 
do,  and  thereby  breaking  down  terraces,  and 
causing  the  lands  to  wash  and  otherwise  in- 
juring the  lands  of  the  plaintiff,  in  violation 
of  repeated  warnings  and  objections  from 
the  plaintiff  or  her  agent  whereby  the  plain- 
tiff's lands,  both  forest  lands  and  lands  in 
cultivation,  have  been  injured  to  the  dam- 
age of  the  plaintiff  in  the  sum  of  three  hun- 
dred ($300)  dollars."  It  cannot,  therefore,  be 
contended  that  nonsuit  was  improper  because 
there  was  some  evidence  of  damages  to  tim- 
ber, and,  imder  the  contract,  the  cause  should 
have  been  submitted  to  the  jury.  The  action 
was  in  tort,  and  not  on  the  contract. 

Mary  Granger,  as  tenant  in  common,  had 
the  right  to  grant  permission  to  defendant 
company  to  construct  and  maintain  its  tele- 
graph lines  through  the  property;  and,  espe- 
cially as  this  was  done  with  the  knowledge 
and  consent  of  plaintiff,  there  Is  no  founda- 
tion for  an  action  of  trespass  by  reason  of 
such  construction,  unless  defendant  had  com- 
mitted a  trespass  by  doing  something  not 
|)roperIy  Incident  to  the  exercise  of  the  right 
granted,  or  in  injuriously  exercising  the  right 
in  a  negligent  or  wanton  manner.  Railroad 
V.  Leech,  33  S.  0.  175,  11  8.  B.  631,  26  Am. 
St.  Rep.  667;  Id.,  39  S.  C.  446,  17  S.  B.  994; 
Willoughby  V.  Railroad,  32  S.  0.  410,  11  S. 
B.  339;  Rankin  v.  Railroad,  58  S.  0.  532,  36 
S.  B.  997;  Wallace  v.  Railroad,  34  S.  O.  62, 
12  S.  B.  815.  Appellant's  counsel  conceded 
this  in  argument  here,  but  contended  that  the 
case  should  have  been  submitted  to  the  jury 
on  the  ground  that  the  complaint  embraced 
an  action  for  damages  for  negligent  or  wan- 
ton injury  to  plaintiff's  land  outside  the  right 


of  way  as  granted  and  located.  It  Is  con> 
tended  that  the  words  in  the  complaint  al- 
leging trespass  by  defendant  upon  the  land, 
^'where  it  has  no  right  to  so  do,"  is  equiva- 
lent to  saying,  "Outside  the  right  of  way 
may  be  granted."  Bven  if,  by  the  most  lib- 
eral construction,  we  should  hold  the  allega- 
tion anything  more  than  a  legal  conclusion, 
and  as  meaning  what  is  now  contended  for 
in  behalf  of  appellant,  still  the  nonsuit  was 
not  improper.  The  case  was  evidently  con- 
ducted on  circuit  on  the  theory  that  dam- 
ages could  be  recovered  for  alleged  trespass 
upon  the  land  as  an  entirety,  including  that 
portion  covered  by  the  right  of  way.  The 
testimony  was  so  directed.  Upon  the  testi- 
mony, it  would  be  impossible  for  the  jury  to 
say  what  Injury  was  sustained  by  plaintiff 
by  reason  of  anything  done  outside  the  right 
of  way,  not  necessarily  incident  to  the  exer- 
cise of  the  right  granted.  A  license  to  do 
an  act  Implies  authority  to  do  what  Is  neces- 
sary for  that  purpose. 

The  defendant  having  entered  for  the  con- 
struction of  its  line  with  the  permission  of 
plaintiff,  her  only  remedy  for  damages  in- 
cident to  such  entry  and  construction  would 
be  under  the  condemnation  statutes  (Rankin 
V.  Railroad,  supra),  unless  the  plaintiff  should 
connect  herself  with  the  contract  made  with 
her  co-tenant,  in  which  case  her  remedy 
would  be  under  the  contract. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

(70  8.  a  637) 

FURNBSS  et  al.  v.  OALHOUN. 

(Supreme  Court  of  South  Carolina.    Feb.  20, 

1905.) 

ATTACHMENT— BUFBTCIENCT   OF    BOND. 

Under  Code  Civ.  Proc.  1902,  ft  251,  provid- 
ing that  an  officer  before  isaruing  the  warrant 
of  attachment  shall  require  a  written  under* 
taking  on  the  part  of  the  plaintiif  with  suffi- 
cient surety,  a  bond  signed  on  behalf  of  plaintiff 
by  an  attorney  of  record  on  authority  of  a  tele- 
gram from  an  associate  attornejr  to  the  effect 
that  plaintiff  authorised  him  to  sign  the  under- 
taking in  his  behalf  is  sufficient. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Beaufort  County;   Klugh,  Judge. 

Action  by  Christopher  Furness  and  J.  H. 
Welsford  against  Patrick  Calhoun.  From  an 
order  setting  aside  an  attachment,  plaintiffs 
appeal.    Reversed. 

W.  S.  Monteith  and  Mitchell  &  Smith,  for 
appellants.  Cothran,  Dean  &  Cothran,  for  re- 
spondent 

JONES,  J.  On  October  24»  1003,  a  war- 
rant of  attachment  was  issued  in  the  above- 
stated  case  by  the  clerk  of  the  court  for 
Beaufort  county  against  defendant  as  a  non- 
resident, and  under  it  certain  real  estate  in 
that  county  was  attached.  The  undertaking 
was  signed,  "Christopher  Furness  and  J.  H. 
Welsford,  by  Thomas  Talbird,  their  attorney 
in  fact,*'  and  attached  to  the  undertaking 
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was  a  telegram  dated  October  24,  189 — f  as 
follows:  'To  Tbomas  Talbird,  Beaufort,  & 
C.  Plaintiffs  authorize  yon  to  sign  under- 
taklng  on  tbelr  behalf.  [Signed]  W.  S.  Mon- 
telth."  W.  a  Monteitb  and  Thomas  Talblrd 
were  attorneys  of  record  for  plaintiffs.  In 
August,  1904,  the  defendant  gave  notice  of  a 
motion  to  dissolve  the  attachment  upon  the 
ground  that  said  undertaking  was  not  signed 
by  the  plaintiffs,  nor  by  any  one  thereunto 
authorized  by  them.  Judge  Klugh  dissolved 
the  attachment  upon  the  ground  stated,  and 
plaintiffs  appeaL 

The  requirement  of  Code  Civ.  Proc.  1902, 
I  251,  is  that  the  officer,  before  issuing 
the  warrant  of  attachment,  ''shall  require  a 
written  undertaking  on  the  part  of  the  plain- 
tiff, with  sufficient  surety."  Three  things, 
therefore,  are  essential  requirements:  (1) 
The  undertaking  must  be  in  writing;  (2)  on 
the  part  of  plaintiffs;  (3)  with  sufficient  sure- 
ty. Bank  v.  Stelling,  31  S.  0.  869,  9  &  B. 
1028.  The  question  here  is  whether  the  sec- 
ond requirement  has  been  met  The  case  of 
Bank  v.  Stelling  shows  that  an  undertaking 
to  be  "on  the  part  of  plaintiffs"  must  be 
signed  by  the  plaintiff,  or  In  his  name  by  his 
authorized  agent  The  undertaking  need  not 
be  under  seal,  and  the  failure  to  file  the  au- 
thority to  sign  the  plaintiff's  name  thereto  is 
not  fatal  to  the  judgment  Orollman  v.  Lip- 
sits,  43  S.  O.  840,  21  S.  B.  272.  The  general 
rule  is  that,  where  a  seal  is  not  necessary  to 
the  Instrument,  a  parol  appointment  to  sign 
is  sufficient  in  the  absence  of  a  statute  to 
the  contrary.  1  Bncy.  Law  (2d  Ed.)  955.  In 
Fersf  s  Sons  y.  Powers,  68  S.  C.  409,  36  S.  B. 
744,  the  court  held  that  the  name  of  plaintiff 
could  be  signed  by  persons  named  as  agents, 
under  the  authority  of  telegrams  which  were 
attached  to  the  undertaking.  This  does  not 
mean  that  said  telegrams  must  be  attached, 
because,  as  we  have  seen.  It  Is  not  essential 
to  file  any  written  authority  of  the  agent 
It  Is  clear  that  an  alleged  copy  of  a  telegram, 
which  Is  the  work  of  a  receiving  telegraph 
operator,  could  not  be  received  as  conclusive 
evidence  of  written  authority.  Such  evi- 
dence could  not  have  greater  force  than  parol 
evidence  showing  the  agent's  authority.  The 
rule  governing  is  thus  clearly  stated  by  Mr. 
Justice  Gary  in  Grollman  v.  Llpsitz:  "The 
officer  issuing  the  attachment,  before  issu- 
ing, should  have  such  facts  before  him  as 
satisfy  him  that  the  undertaking  is  that  of 
the  plaintiff."  The  clerk  having  been  satis- 
fied from  the  showing  made  in  this  case  that 
Mr.  Talblrd,  an  attorney  of  record  in  the 
case,  was  empowered  to  sign  plalntlfTs  name, 
he  was  authorized  to  accept  the  undertaking 
and  issue  an  attachment.  If  the  motion  be 
treated  as  one  to  dissolve  an  attachment  for 
being  illegally  issued,  it  must  fail  for  the 
foregoing  reasons;  If  the  motion  be  treated 
as  one  to  dissolve  an  attachment  because 
improvidently  Issued,  it  must  fail,  because 
there  was  no  evidence  offered  by  defendant 
to  show  Mr.  Talblrd  was  not  the  agent  but 


on  the  contrary,  the  affidavit  of  Mr.  George 
F.  Butterworth  was  to  the  effect  that  the 
signing  of  the  plaintiff's  name  to  the  under« 
taking  by  Mr.  Talblrd  was  done  with  the  full 
authority  and  sanction  of  plaintiffs. 

The  Judgment  of  the  circuit  court  to  re- 
versed. 


(70  S.  C.  632) 

MAXWBLL  ▼.  NATIONAL  BANE  07 
GRBBNVILLBL 

(Supreme  Oourt  of  South  Oarolina.    Feb.  20, 

1905.) 

PLBDGV— niVIDENDS    ON    OOLIiATBBAIr— AO- 
OOURTINO   TO   PLBDOOB. 

Where  plaintiff,  being  the  owner  of  certain 
shares  of  baiik  stock,  Indorsed  them  In  blank  to 
secure  a  note,  with  power  of  attorney  to  trans- 
fer on  the  books  of  the  bank,  the  pledgee  of  the 
stock  should  collect  the  dividends  and  account 
to  the  pledgor ;  but  the  assignee  of  the  pledgee 
is  not  liable  to  the  pledgor  for  the  dividends 
collected  by  the  pledgee  alter  the  assignment 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Klugh,  Judge. 

Action  by  John  H.  Maxwell  against  the 
National  Bank  of  Greenville.  Judgment  for 
plaintiff.    Defendant  appeals.    Reversed. 

The  following  to  the  agreed  statement 
of  facts  upon  which  the  case  was  tried: 

'YThis  action  was  instituted  in  the  court  of 
common  pleas  for  Greenville  county  on  Feh 
ruary  18,  1904,  for  $280  and  interest  alleged 
to  be  due  by  defendant  to  plaintiff  under  the 
following  facts,  which  are  admitted:  On  Au- 
gust 3,  1803,  the  plaintiff,  John  H.  Maxwell, 
being  the  owner  of  a  certificate  of  ten  shares 
of  stock  In  the  American  Bank,  indorsed  and 
assigned  it  in  blank,  and  delivered  it  to  one 
Lafayette  Hogg,  to  secure  a  note  of  $1,000, 
given  at  the  time  to  Hogg.  In  June,  1894, 
the  plaintiff,  through  one  R.  0.  Foster,  act- 
ing as  agent  for  his  wife,  Mary  B.  Foster, 
borrowed  from  Mary  B.  Foster  $1,000,  with 
which  to  pay  off  the  Hogg  note,  and  gave 
his  note  therefor.  He  delivered  this  note  to 
R.  C.  Foster,  with  instructions  to  pay  off  the 
Hogg  note  and  take  up  the  collateral,  the 
bank  stock.  R.  0.  Foster  did  this,  and  re- 
turned to  plaintiff  the  Hogg  note,  but  not 
the  collateral.  There  was  no  agreement  that 
the  bank  stock  should  be  held  by  Mary  B. 
Foster  as  collateral  to  the  note  given  to  her, 
but  Maxwell  was  under  the  impression  that 
she  had  the  right  to  hold  it  In  December, 
1894,  R.  C.  Foster  applied  to  the  National 
Bank  of  Greenville  for  a  loan  of  $800,  and 
offered  as  collateral  to  his  note  for  that 
amount  the  said  bank  stock.  He  exhibited 
to  the  bank  the  said  certificate  of  stock,  hav- 
ing the  same  in  his  possession,  with  the 
signature  of  the  plaintiff  on  the  back  there- 
of, under  the  blank  power  of  the  attorney 
printed  thereon.  He  told  the  bank  that  he 
was  the  owner  of  the  stock.  W.  B.  Beattie 
the  cashier  of  the  bank,  suggested  to  R.  O. 
Foster  that  he  have  the  stock  transferr«4  on 
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the  books  of  the  bank  to  him.  Foster  replied  f 
that  he  had  bought  the  stock  from  Dr.  Max- 
well, but  with  the  promise  or  imderstandlng 
that  it  should  stand  In  his  name,  so  as  to  give 
him  an  opportunity  of  redeeming  It  The  ne- 
gotiation was  then  completed,  Foster  glTlng 
the  bank  his  note  for  $800,  secured  by  the 
stock  as  collateral.  In  January,  1885,  plain- 
tiff learned  that  Foster  had  hypothecated  his 
stock  with  defendant  bank.  He  made  no 
complaint  to  the  bank  about  It  until  Sep- 
tember, 1900.  Up  to  that  time  he  had  receiv- 
ed regularly  his  dividends,  and  testified  that 
he  was  under  the  belief  that  the  stock  could 
only  be  transferred,  so  as  to  divest  him  of 
title,  by  himself  indorsing  the  transfer  on 
the  books  of  the  bank.  In  January,  1896,  the 
plaintiff  paid  his  note  to  Mary  B.  Foster. 
At  this  time  he  made  no  demand  upon  either 
Foster  or  the  defendant  for  his  stock.  He 
immediately  thereafter  left  for  a  trip  to 
Canada  and  other  points,  being  away  a 
month  or  two.  On  June  4,  1900,  Foster  had 
the  stock  formally  transferred  on  the  books 
of  the  American  Bank  to  himself,  assigned 
it  in  blank,  and  left  it  with  the  defendant 
as  collateral  to  the  $800  note  given  In  De- 
cember, ,1894.  Said  transfer  was  made  up- 
on written  order  by  W.  H.  Seattle,  cashier,  to 
American  Bank.  From  the  3d  August,  1893, 
to  the  4th  June,  1900,  the  plaintiff  regularly 
received  the  dividends  (three  and  one-half 
per  cent,  semiannually,  January  1st  and  July 
1st)  declared  upon  this  stock  by  the  Ameri- 
can Bank.  The  dividend  for  July  1,  1900, 
January  and  July,  1901,  January  and  July, 
1902,  January  and  July,  1903,  were  received 
by  B.  C.  Foster,  and  applied  to  his  own 
uses,  not  to  the  note  at  the  National  Bank. 
The  dividend  for  January  1,  1904,  is  still 
with  the  American  Bank.  During  this  period 
the  Foster  note  was  unpaid,  except  the  in- 
terest which  was  kept  down.  In  September, 
1900,  the  plaintiff  brought  suit  against  the 
National  Bank  of  Greenville,  R.  C.  Foster, 
and  Mary  B.,  Foster  for  the  recovery  of  the 
certificate  of  stock.  This  suit  resulted  in  a 
Judgment  in  favor  of  the  plaintiff,  and  the 
stock  has  been  delivered  to  him.  See  67  S. 
G.  377,  46  S.  E.  927.  On  February  18»  1904, 
the  plaintiff  brought  this  action  against  the 
National  Bank  to  recover  the  dividends  of 
July  1, 1900,  January  and  July,  1901,  January 
and  July  1902,  January  and  July,  1903,  and 
January,  1904,  eight  dividends,  $35  each, 
$280,  with  interest  respectively,  upon  each 
at  seven  per  cent  The  trial  was  had  before 
Judge  J.  0.  Klugh,  at  March  term,  1904, 
without  a  Jury.  He  rendered  Judgment  in 
favor  of  the  plaintiff  for  $284.06,  which  has 
been  duly  entered.  The  stipulations  and  ad- 
missions stated  in  the  decree  are  correct. 
The  authority  to  Foster  to  pay  off  the  Hogg 
note  with  money  borrowed  from  Mrs.  Fos- 
ter involved  and  carried  with  it  the  authority 
on  the  part  of  Foster  to  receive  possession 
of  the  Hogg  note  and  also  the  certificate  of 
stock.** 


M.  F.  Ansel  and  Gothran,  Dean  ft  Cbthran, 
for  appellant  McOullough  ft  McSwain,  for 
respondent 

WOODS,  J.  The  agreed  statement  of  facts 
is  found  above.  It  was  held  in  the  former 
case  of  Maxwell  v.  Foster,  67  8.  C.  377,  46 
8.  B.  927,  that  the  defendlEint,  National  Bank 
of  Greenville,  received  the  certificate  of  stock 
from  Foster  with  khowledge  of  facts,  which 
should  have  put  it  on  Inquiry  as  to  the 
plaintifTs  (Maxwell's)  rights,  and  that  the 
bank  took  no  higher  title  thereto  than  Fos- 
ter had.  Foster  held  the  stock  as  the  plain- 
tiff's trustee.  The  bank  was  chargeable  with 
notice  of  the  trust  and  took  subject  to  It 
Therefore,  if  the  defendant  bank  had  itself 
collected  dividends,  as  charged  in  the  com- 
plaint, it  would  have  to  account  to  the  plain- 
tiff for  the  dividends  Just  as  it  was  held  11a* 
ble  to  account  for  the  stock.  The  defendant 
however,  did  not  collect  the  dividends  for 
which  the  plaintiff  sues,  but  on  the  con- 
trary, they  were  collected  by  Foster  and  re- 
tained by  him.  The  Inquiry,  therefore,  is 
narrowed  down  to  the  question  whether  the 
defendant  owed  any  duty  to  plaintiff  to  col- 
lect the  dividends,  and  thus  prevent  Foster 
from  receiving  thenu 

By  delivery  of  the  certificate  to  Foster, 
with  his  signature  to  the  blank  assignment 
and  power  of  attorney  on  the  back  of  it,  the 
plaintiff  made  Foster  his  agent  or  trustee, 
and  empowered  him  to  collect  the  dividends. 
It  is  true,  Foster  took  the  certificate  subject 
to  the  plaintiff's  right  to  require  him  to  ac- 
count for  the  stock  and  the  dividends;  and 
a  stranger,  like  the  bank,  with  notice,  could 
not  take  the  stock  or  dividends  free  from 
the  trust,  but  no  one  could  annul  the  as- 
signment or  revoke  the  trust  except  the 
plaintiff  himself.  It  was  not  the  duty  of  the 
defendant  to  prevent  the  exercise  of  a  right 
by  Foster  which  the  plaintiff  had  seen  fit 
to  confer  upon  him.  The  actual  entry  of 
the  transfer  to  Foster  on  the  books  of  the 
American  Bank,  which  was  made  at  defend- 
ant's instance,  and  the  issue  of  new  stock 
in  Foster's  name,  contributed  nothing  to  his 
power  or  authority  to  receive  the  dividends, 
for  that  had  already  been  conferred  by  the 
plaintiff's  assignment  and  power  of  attorney. 
It  is  said  in  22  A.  &  E.  Ency.  Law,  907: 
"Where  corporate  stock  is  pledged,  and  there 
is  a  delivery  of  the  stock,  with  a  power  of 
attorney  in  blank  to  transfer  on  the  books, 
and  an  assignment  In  blank  on  the  back  of 
the  certificate,  the  pledgee  has  the  right  to 
receive  from  the  corporation  any  dividends 
accruing  while  he  holds  the  stock.  It  is 
not  only  the  right,  but  the  duty,  of  the 
pledgee  of  the  stock  to  collect  such  dividends; 
and  the  fact  that  no  transfer  has  been  made 
on  the  books  of  the  company  is  immaterial.'* 
See,  also,  2  Thompson  on  Ck)rp.  ft  2180.  The 
defendant  bank  was  not  the  pledgee  of  the 
plaintiff,  but  on  the  contrary,  plaintiff  recoy- 
ered  the  stock  on  the  ground  that  it  had  com- 


S.C.) 


MoNAIB  ▼.  MOOBB. 


197 


mitted  a  wrong  against  blm  In  taking  the 
stock  from  Foster,  to  whom  plaintiff  had 
confided  It  Certainly  It  Is  not  for  the  plain- 
tiff to  say  the  bank  should  hare  committed 
a  farther  wrong  by  collecting  dividends  he 
had  by  his  indorsement  of  the  certificate  au- 
thorized Foster  alone  to  collect  In  addition 
to  this,  it  appears  from  the  answer  of  Fos- 
ter in  the  former  suit  that  he  claimed  a 
right  to  hold  the  stock  as  collateral,  and  with 
this,  as  we  have  seen,  would  have  gone  the 
right  to  collect  the  dividends.  The  defend- 
ant not  only  owed  no  duty  to  the  plaintiff 
to  adjust  the  dispute  between  him  and  Fos- 
ter as  to  the .  right  to  receive  the  dividends, 
but  any  attempt  by  it  to  do  so  would  have 
been  ofladous.  On  the  other  hand,  when 
the  plaintiff  wished  to  revoke  the  authority 
he  had  given  Foster,  he  should  have  given 
notice  to  the  American  Bank  not  to  pay  div- 
idends to  him.  The  plalntifrs  loss  is  due 
to  bis  own  laches  in  not  giving  such  notice 
or  taking  some  steps  adequate  to  stop  pay- 
ment of  dividends  to  Foster. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed. 

(70  8.  O.  6S1) 

McNAIB  et  al.  v.  MOORB  et  aL 

(Supreme  Court  of  South  Carolina.    Feb.  21, 

1005.) 

▲FPXiLL— PBESUMFTIOIVS— PUBCHASK     OT    I.AilD 
—EQUITABLE  IXffTBBKST. 

1.  On  appeal  the  presumption  is  In  favor  of 
the  finding  of  fact  by  the  court  below. 

2.  In  determining  the  eauitable  interest  in 
land  of  a  party  who  has  paid  the  purchase  price, 
tiie  value  of  the  land  at  the  time  of  its  resale, 
and  not  at  the  time  of  the  original  purchase, 
should  be  considered. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  Townsend,  Judge. 

Action  by  S.  P.  McNair  and  others  against 
J.  W.  Moore  and  others.  From  the  decree, 
both  imrties  appeal.    Modified. 

Geo.  W.  Brown  and  Stevenson  &  Mathe- 
Bon,  for  plaintiffs.  Woods  &  McFarlan,  for 
defendants. 

GARY,  A.  J.  This  is  the  second  time  this 
case  has  been  before  the  Supreme  Court  on 
appeal.  The  former  decision  is  reported  in  64 
8.  C.  82,  41  S.  B.  829,  and.  In  order  to  fully 
understand  the  facts  relating  to  the  present 
appeal,  it  will  be  necessary  to  refer  to  the 
case  as  there  reported. 

On  the  former  appeal  the  case  was  remand- 
ed to  the  circuit  court,  with  instructions  to 
ascertain  the  value  of  J.  W.  Moore's  equita- 
ble interest  in  the  land  at  the  time  of  the 
transfer  thereof  to  Julia  C.  Moore,  and  to 
subject  said  land  to  the  claim  of  the  plain- 
tiff, only  to  the  extent  which  the  value  of  the 
equitable  interest  exceeded  $1,000,  the  value 
Bt  his  right  of  homestead.  It  was  referred 
to  the  master  to  report  upon  these  facts,  and 
tiie  concluding  part  of  his  report  Is  as  fol- 
lows: 


^  think  ^e  preponderance  of  the  testi- 
mony shows  that  the  land  was,  in  1892,  at 
the  time  of  the  transfer,  worth  ^  an  acre, 
which  made  the  place  worth  $4,240.  There- 
fore the  value  of  the  equitable  Interest  of 
John  W.  Moore  at  that  time  was  worth  $2,- 
440.07.    I  arrive  at  it  in  this  way: 

Amount  paid  by  John  W.  Moore.  • . .  $1,638  69 
Amount  paid  by  Juiia  C  Moore. ...     1,208  79 

Total  amount   $2,847  48 

John  W.  Moore's  fractional  interest 
of  the  whole  is  $1,638.69 ;  $2,847.48 

multiplied  by  4,240—1,  equals $2,440  07 

Deduct  therefrom  the  value  of  John 
W.  Moore's  homestead 1,000  00 

Will  leave $1,440  07 

''Therefore  I  reconmiend  that  the  int^est 
of  John  W.  Moore,  to  the  extent  of  $1,440.07, 
be  sold  on  sales  day  in  June,  or  some  con- 
venient sales  day  thereafter,  f<»r  cash,  and, 
after  deducting  the  costs  and  expenses  of 
this  action,  the  balance  be  applied  to  the 
payment  of  the  Judgments  against  John  W. 
Moore,  according  to'thehr  respective  priori- 
ties, and  the  surplus,  if  any,  be  paid  over 
to  John  W.  Moore." 

His  honor  the  circuit  Judge  concurred  in  the 
master's  finding  of  fact  that  the  value  of  the 
land  in  1892  was  $4,240. 

The  first  question  raised  by  the  exceptions 
is  whether  the  value  placed  upon  the  land 
was  excessive.  The  presumption  is  in  favor 
of  the  finding  of  fact  by  the  circuit  court 
It  is  therefore  incumbent  on  those  com- 
plaining of  the  valuation  to  satisfy  this 
court,  by  the  preponderance  of  the  testimony, 
that  it  was  excessive.  They  have  failed  to 
convince  us  that  the  preponderance  of  the 
evidence  Is  against  the  fact  as  found  by  the 
circuit  court 

The  next  question  for  consideration  is 
whether  the  circuit  court  correctly  ascer- 
tained the  value  of  J.  W.  Moore's  equitable 
interest  in  the  land  at  the  time  of  the  trans- 
fer thereof  to  Julia  C.  Moore.  In  his  decree 
the  circuit  Judge  says:  *'I  do  not  agree  en- 
tirely with  the  master  as  to  the  mode  of 
getting  Moore*s  fractional  interest  in  the 
land.  The  master  found  that  the  entire 
amount  paid  by  Moore,  Including  interest, 
was  $1,638.69,  and  the  total  amount  paid  by 
both  Moore  and  Mrs.  Moore  was  $2,847.48. 
Then  he  ascertained  what  per  cent.  $1,638.69 
was  of  $2,847.48,  and  then  multiplied  that 
per  cent,  which  was  about  .575,  by  the  value 
of  the  land  in  1892,  as  found  by  him,  to 
wit,  $4,240,  and  then  found  the  value  of 
Moore's  equitable  Interest  to  be  $2,440.07. 
I  think  he  erred  in  allowing  Interest  to  enter 
into  the  calculation,  because  that  Is  a  penalty 
for  not  paying  money  when  due,  and  does 
not,  in  my  opinion,'  represent  in  any  way  the 
value  of  the  land.  According  to  my  view  of 
the  matter,  the  proper  way  to  ascertain  what 
was  the  fractional  interest  or  share  of  Moore 
is  to  find  what  sum  Moore  paid  of  princi- 
pal, not  including  interest,  which  Is  obtain^ 
by   subtracting   the   interest,   $420.44,,  from 
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$1,638.69.  This  will  leave  $1»218.25  of  ac- 
tual principal  paid  by  Moore.  Now  find 
what  per  cent  $l,2ia26  Is  of  the  original  con- 
tract price,  $2,250.  It  will  be  .5414.  Now 
multiply  $4,240  by  .5414,  and  it  will  give 
$2,295.53.  Thia  I  take  to  be  the  value  of 
Moore's  equitable  interest  in  1892»  instead 
of  $2,440.07,  as  found  by  the  master.  And 
in  order  to  ascertain  the  proportion  in  which 
the  creditors  will  be  entitled  to  shai^e,  sub- 
tract $1,000  from  $2,295.53,  and  it  will  leave 
$1,295.53,  the  amount  to  be  paid  to  the  cred- 
itors after  paying  costs."  The  circuit  Judge 
erred  in  deducting  the  interest  from  the 
amount  paid  by  J.  W.  Moore.  Interest  was 
included  not  only  in  the  amount  paid  by  J. 
W.  Moore,  but  likewise  in  the  amount  paid 
by  Julia  0.  Moore.  It  was  therefore  ineq- 
uitable to  deduct  it  alone  from  the  amount 
paid  by  J.  W.  Moore.  He  also  erred  in  taking 
into  consideration  the  original  contract  price 
of  the  land,  to  wit,  $2,250.  His  calculation 
was  based  upon  two  valuations  that  were  in- 
consistent, whereas  it  should  have  been  con- 
fined to  the  valuation  placed  upon  the  land 
in  1892.  The  correct  calculation  was  made 
by  the  master. 

The  last  question  relates  to  the  payment 
of  the  costs.  We  see  no  reason  for  inter- 
fering with  the  discretion  of  the  circuit 
judge  in  this  respect 

It  Is  the  judgrment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed, 
except  in  the  particulars  hereinbefore  men- 
tioned, as  to  which  it  is  modified. 


<70  S.  C.  539) 

JONES  V.  WESTERN  UNION  TELEGRAPH 

00. 

(Supreme  Court  of  South  Carolina.    Feb.  21« 

1905.) 

TBLEOBAFH  COMPANIES— NONDELIVEBT  OT 

TBLEOBAlf— NOTICE— PLEA  DING — 

ICENTAIi  ANGXnSH. 

1.  Where  plaintiff  sued  for  nondelivery  of  a 
telegram,  an  allegation  that  before  delivery  of 
the  message  in  question  another  message  was  re- 
ceived, announcing  a  death  in  the  family,  was 
proper,  as  showing  notice  to  defendant  of  the 
promptness  required  In  the  transmission  of  the 
telegram. 

2.  Where  plaintiff  bases  his  action  against  a 
telegraph  company  on  the  nondelivery  of  a  tele- 
gram, and  does  not  seek  to  have  a  mistake  in 
the  telegram  corrected,  allegations  as  to  the 
wording  of  the  telegram  held  properly  stricken 
from  the  complaint 

3.  Where  plaintiff  sues  for  damages  for  non- 
delivery of  a  telegram,  and  the  message  on  its 
face  in  no  way  connected  the  wife  and  baby  of 
plaintiff  with  its  transmission,  the  fact  that  by 
the  delay  the  wife  and  baby  suffered,  and  their 
suffering  caused  plaintiff  pain  and  anguish,  not 
being  a  result  naturally  to  be  anticipated  from 
failure  to  deliver  the  telegram,  plaintiff  cannot 
recover  therefor. 

[EM.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Telegraphs  and  Telepnones,  ii  65, 
69,  70.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;  Townsend,  Judge. 


Action  by  William  W.  Jones  against  tbe 
Western  Union  Telegrapb  Company.  From 
an'  order  refusing  to  strike  out  certain  alle- 
gations In  tbe  complaint,  defendant  appeals. 
Modified. 

Evans  &  Flnley,  for  appellant  V.  E.  De 
Pass  and  Stanyam  Wilson^  for  respondent 

GABY,  A.  J.  Tbls  Is  an  appeal  from  an  or- 
der refusing  a  motion  to  strike  out  certain  al- 
legations of  the  complaint  as  irrelevant  Those 
allegations  are  Italicized  in  the  respective 
paragraphs  containing  them,   as  follows: 

"(3)  That  on  the  16th  day  of  February,  190k, 
the  plaintiff,  being  at  Whitmire,  8.  0„  re- 
ceived from  his  father,  at  Lockhart,  8.  C,  a 
telegraph  message  announcing  that  the  broth- 
er of  plaintiffs  wife  was  dead;  plaintifT* 
wife  being  with  him  at  Whitmire  when  said 
message  was  received, 

"(4)  That  about  8  o'clock  a.  m.  on  the  17th 
day  of  February,  1904,  the  plaintiff  delivered 
to  the  agent  at  Whitmire,  S.  C,  a  certain  tele- 
gram for  transmission  and  delivery  to  his  fa- 
ther, J.  J.  Jones,  at  Lockhart,  S.  C,  in  sub- 
stance in  the  following  words:  'Meet  me  at 
Union  this  p.  m.,'  and  that  the  plaintiff  then 
and  there  duly  prepaid  to  the  defendant's  agent 
at  Whitmire  the  toll  or  amount  charged  for 
the  transmission  of  the  said  message,  and 
the  defendant's  agent  then  and  there  receiv- 
ed said  message,  and  agreed  and  undertook 
to  forthwith  transmit  and  deliver  said  mes- 
sage to  the  addressee  at  Lockhart  8.  C. 
That  said  message  was  toritten  by  said  agent 
for  plaintiff,  who  told  the  said  agent  that  he 
uHshed  the  message  to  tell  his  father  to  meet 
himself  and  wife  that  evening  with  turnout 
at  Union, 

**(5)  That  plaintiff,  relying  upon  defend- 
ant's said  obligation  to  transmit  and  deliver 
said  telegram  to  his  father,  and  expecting 
his  father  to  meet  them  at  Union,  as  request- 
ed in  said  telegram,  hired  a  team  at  Whit- 
mire, aforesaid,  for  Union,  on  said  day  tele- 
gram was  sent  to  his  father,  and  in  company 
with  his  wife  and  infant  baby  started  for 
Union,  reaching  there  about  4  o'clock  of  the 
same  afternoon." 

"(7)  That  if  the  said  message  which  plain- 
tiff addressed  to  his  father,  J.  J.  Jones,  as 
aforesaid,  had  been  transmitted  and  deliv- 
ered promptly,  or  with  reasonable  dispatch, 
to  the  said  J.  J.  Jones,  by  defendant  the 
said  J.  J.  Jones  would  have  met  plaintiff  and 
his  wife  and  infant  baby  at  Union,  as  re> 
quested  in  said  telegram,  and  with  means  of 
conveyance  from  Union  to  Lockhart" 

"(10)  That  by  reason  of  aforesaid  negli- 
gent careless,  wanton,  and  willful  conduct 
of  defendant  in  this  behalf,  plaintiff's  father 
did  not  meet  plaintiff,  and  by  not  doing  so, 
and  by  defendant's  negligent  and  wanton 
failure  to  notify  plaintiff  of  said  nondelivery, 
plaintiff  was  compelled  to  wait  uHth  his 
wife  and  infant  baby  at  a  disagreeable  livery 
and  horse  stable  In  the  town  of  Union  afore- 
said, for  about  four  hours,  on  a  bitter  cold 
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evening,  expecting  momentarily  the  arrival 
of  his  father  from  Lockhart,  aforesaid,  in 
response  to  said  telegram;  bnt  plaintiff's 
father,  by  reason  of  defendant's  failure  to 
transmit  and  deliver  to  him  said  telegram, 
did  not  go  to  Union  as  requested,  and  plain- 
tiff, by  reason  thereof,  and  because  of  said 
nonnotiflcation  of  nondelivery,  waited  until 
abont  8  o'clock  of  said  evening,  when  he 
was  compelled  to  hire  a  vehicle  for  himself, 
his  wife  and  haby,  and  on  a  cold  and  bitter 
night  drive  over  rough  roads  a  distance  of 
about  twelve  miles  to  Lockbart  aforesaid, 
reaching  there  about  midnight. 

'*(11)  That  by  reason  of  the  aforesaid  neg- 
ligent, careless,  wanton,  and  willful  conduct 
of  defendant  and  the  resulting  necessity  for 
plaintiff  to  hire  a  vehicle  and  drive  through 
the  country  as  aforesaid,  and  the  further 
necessity  for  plaintiff  to  take  the  ride  to 
Lockhart  on  a  cold  and  bitter  night,  and  of 
his  erpenditures  fOr  livery  hire,  for  medicine 
and  medical  attention  for  his  wife  and  in^ 
fant  iMthy  (who  were  made  ill  hy  the  cold, 
late  ride  which  they  were  compelled  to  take), 
and  of  the  great  mental  pain,  distress,  and 
anguish  which  he  suffered  because  of  de- 
fendant's said  conduct,  he  was  damaged  in 
the  sum  of  two  thousand  dollars.** 

The  allegations  of  the  third  paragraph 
were  relevant  in  so  far  as  they  showed  that 
the  defendant  had  notice  of  the  special  pur- 
poses for  which  the  message  was  deliver^ 
to  it  by  the  plaintiff  for  transmission,  the 
promptness  required  in  the  transmission  of  a 
telegram  being  more  or  less  dependent  upon 
the  necessity  for  a  special  delivery,  when 
the  telegraph  company  had  notice  of  such 
necessity.  There  was  therefore  no  error  on 
the  part  of  his  honor  the  presiding  judge 
in  refusing  to  strike  out  this  paragraph. 

The  next  question  is  whether  there  was 
error  in  refusing  to  strike  out  the  italicized 
allegations  in  the  fourth  paragraph.  The 
plaintiff  does  not  seek  to  have  a  mistake 
in  the  telegram  corrected,  but  bases  his  ac- 
tion on  the  nondelivery  of  the  message  set 
out  in  said  paragraph,  to  wit,  ''Meet  me  at 
Union  this  p.  m."  Furthermore,  the  plaintiff 
was  alone  responsible  for  the  wording  of  the 
telegram.  The  allegations  were  therefore  ir- 
relevant. 

The  question  whether  there  was  error  in 
refusing  to  strike  out  the  other  allegations 
of  the  complaint  vdll  be  considered  together. 
The  message  shows  upon  its  face  that  the 
wife  and  baby  were  in  no  respect  whatever 
connected  with  its  transmission.  The  fact 
that  the  plaintiff's  wife  and  baby  accompa- 
nied him,  and  that  their  sufferings  caused 
him  pain  and  anguish,  was  not  a  result 
naturally  and  reasonably  to  be  anticipated 
from  the  failure  to  deliver  the  telegram. 
The  defendant  is  only  responsible  for  such 
damages  as  are  the  direct,  natural,  and  prox- 
imate result  of  a  failure  to  perform  its  duty. 
Arlal  V.  Tel.  Co.  (recently  filed)  50  S.  E.  6. 
The   foregoing  allegations  were  irrelevant; 


and  it  was  error  to  refuse  to  strike  them 
out 

It  is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be  modified  in  the 
particulars  hereinbefore  mentioned. 


(70  S.  C.  501) 

SAVANNAH  GROCBBY  GO.  r.  BIZER. 

(Supreme  Court  of  South  Carolina.    March  1, 

1905.) 

APPBABANGB— CFFBOr— ATTAOHKENT  —  MOTION 
TO  VAOATS— AFFIDAVIT  FOB  PUBLICATION. 

1.  Where,  in  attachment  against  a  nonresi- 
dent, the  latter  moves,  after  general  appearance, 
to  vacate  the  attachment,  he  gives  the  court  ju- 
risdiction of  his  person. 

2.  Where  a  nonresident  appears  to  vacate  an 
attachment,  but  does  not  traverse  the  allega- 
tions of  nonresldence,  and  that  he  has  property 
in  the  state,  and  that  the  cause  of  action  arose 
in  the  state,  the  attachment  will  not  be  dissolve 
ed  for  failure  of  the  affidavit  for  publication  to 
allege  that  defendant,  by  due  diligence,  could  not 
be  found  in  the  state,  and  because  the  affidavit 
did  not  give  the  grounds  for  his  belief  that  de- 
fendant was  a  nonresident 

Appeal  from  Common  Pleas  Gircait  Court 
of  Colleton  County;  Dantzler,  Judge. 

Action  by  the  Savannah  Grocery  Company 
against  T.  J.  Riser.  From  an  order  dissolv- 
ing the  attachment,  plaintiff  appeals.  Re- 
versed. 

C.  C.  Tracy,  for  appellant  Howell  & 
Gruber,  for  respondent 

POPB,  C.  J.  The  appeal  herein  involves 
two  questions  growing  out  of  the  writ  of 
attachment  issued  by  the  clerk  of  the  court 
of  common  pleas  of  Colleton  county,  in  this 
state,  in  the  above-stated  action.  It  seems 
that  the  plaintiff  is  a  corporation  of  the  state 
of  Georgia,  and  the  defendant  is  a  resident 
of  the  state  of  Georgia.  The  cause  of  the 
action  was  an  indebtedness  of  $305.35  con- 
tracted by  the  defendant,  while  In  South 
Carolina,  for  goods  and  merchandise  sold  to 
him  by  the  plaintiff  corporation.  It  was 
claimed  by  the  plaintiff  that  the  defendant 
was  a  nonresident  of  the  state  on  June,  1904, 
but  at  that  time  was  a  resident  of  Haylow, 
in  the  state  of  Georgia.  It  was  alleged  that 
the  defendant  owned  290  acres  of  land  situ- 
ated in  Colleton  county,  of  the  state  of  South 
Carolina.  To  obtain  this  attachment,  the 
plaintiff  corporation  made  an  oath  that  the 
defendant  was  indebted  to  the  plaintiff  in 
the  sum  of  $305.35,  the  grounds  of  which  ap- 
peared in  the  sworn  complaint  annexed;  that 
the  defendant,  T.  J.  Rlzer,  is  not  a  resident 
of  the  state  of  South  Carolina,  but  resides 
at  Haylow,  In  the  state  of  Georgia,  but  has 
property  to  the  state  of  South  Carolina,  to 
wit  a  tract  of  land  of  290  acres  to  the  coun- 
ty of  Colleton;  that  the  debt  upon  which  the 
action  is  brought  was  contracted  under  the 
laws  of  South  Carolina,  and  while  the  de- 
fendant was  resident  thereof;  and  that  said 
action  has  been  commenced  by  the  issuance 
of  a  regular  summons  therein.  The  follow- 
tog  complaint  was  issued,  to  wit: 
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"The  complainant  complains  and  alleges: 
(1)  That  It  is  a  corporation  duly  incorporated 
nnder  the  laws  of  Greorgla,  and  as  such  can 
roe  and  be  sued,  plead  and  be  Impleaded,  in 
any  of  the  courts  of  the  state  of  South 
Carolina.  (2)  That  at  the  request  of  the  de- 
fendant, and  at  a  price  agreed  upon,  which 
price  Is  set  out  In  bill  of  particular^  hereto 
attached,  and  made  a  part  thereof,  the  plain- 
tiff delivered  to  said  defendant  the  articles 
of  merchandise  in  the  said  bill  of  particulars 
attached  and  above  referred  to,  of  the  aggre- 
gate value  of  $305.35.  (3)  That  said  defend- 
ant received  said  goods,  and  there  is  now 
dne,  owing,  and  unpaid  to  the  plaintiff  by 
him  the  said  sum  of  $305^.  Whereupon 
plaintiff  demands  Judgment  against  said  de- 
fendant for  the  sum  of  $305.35,  and  costs. 

"State  of  Georgia,  Chatham  County.  Sigo 
Myers,  president  of  the  plaintiff  above  nam- 
ed, being  duly  sworn,  says  that  the  above 
complaint  is  true,  of  his  own  knowledge. 
Savannah  Grocery  Company,  Sigo  Myers, 
President 

''Sworn  to  before  me  this  28th  day  of 
June,  1904.  [Seal.]  John  Hardy  Purvis, 
Notary  Public  C.  C,  Ga." 

Attached  to  this  complaint  is  a  verifled 
itemized  account  or  bill  of  particulars,  not 
copied  herein,  but  sworn  to  before  W.  T. 
Walker,  notary  public  of  Chatham  county, 
Ga.,  and  seal  attached. 

There  was  an  undertaking  in  the  sum  of 
$250,  in  the  usual  form.  The  summons  was 
in  the  usual  form,  signed  by  plaintiff's  at- 
torney and  R  R.  McTeer,  as  clerk  of  court 
The  warrant  of  attachment  was  in  the  usual 
form,  signed  by  E.  R.  McTeer,  as  clerk  of 
the  court,  with  his  official  seal  as  said  clerk. 
The  warrant  and  return  were  duly  filed,  but 
are  not  copied  herein — ^the  first  dated  June 
29,  1904,  and  the  return  dated  July  16,'  1904. 
The  following  affidavit  to  obtain  publication 
and  the  following  order  of  publication  were 
duly  made,  to  wit: 

*'Slgo  Myers,  president  of  the  plaintlfT 
company,  on  oath  says:  (1)  That  a  cause  of 
action  exists  in  favor  of  the  plaintiff  against 
the  defendant,  the  grounds  of  which  appear 
in  the  sworn  complaint  hereto  attached.  (2) 
That  the  defendant  is  not  a  resident  of  the 
state  of  South  Carolina,  but  resides  at  Hay- 
low,  in  the  state  of  Georgia,  as  this  deponent 
is  informed  and  believes,  but  has  property 
in  the  state,  to  wit  a  tract  of  land  in  the 
county  of  Colleton,  containing  about  290 
acres.  (3)  That  the  cause  arose  within  the 
said  state  of  South  Carolina,  as  appears  by 
statement  of  account  hereto  attached.  Sa- 
vannah Grocery  Co.,  Sigo  Myers,  President 

"Sworn  to  before  me  this  28th  day  of  June, 
1904.  [Seal.]  John  Hardy  Purvis,  Notary 
Public  C.  0..  Ga." 

••Order  of  Publication.  The  affidavit  here- 
to annexed  showing  to  my  satisfaction  that 
the  defendant  is  not  a  resident  of  the  Atate 
of  South  Carolina,  but  resides  at  Haylow,  in 
the  state  of  Georgia,  and  that  a  cause  of  ac- 


tion exists  against  him  in  favor  of  the  above- 
named  plaintiff,  and  that  he  has  property 
within  the  state,  on  motion  of  C.  C.  Tracy, 
plaintiff's  attorney,  it  is  ordered  that  the 
summons  herein,  a  copy  of  which  is  filed 
herewith,  be  served  by  publication  of  the 
same  in  the  Colleton  News,  published  at  Wal- 
terboro,  in  the  said  county  of  Colleton,  S.  C, 
once  a  week  for  six  consecutive  weeks,  and 
a  copy  of  the  said  summons,  and  the  com- 
plaint thereto  attached,  be  forthwith  depos- 
ited in  the  poet  office^  directed  to  the  said 
T.  J.  Rizer,  at  Haylow,  Ga.,  and  the  postage 
paid  thereon.  E.  R.  McTeer,  Clerk  of  Court 
[Seal.]    June  29,  1904." 

Thereafter  the  following  notice  to  set  aside 
the  attachment  was  served: 

•*To  d  O.  Tracy,  Esq.,  PlalntifTs  Attor- 
ney: Take  notice  that  the  undersigned  will 
move  before  the  court  of  common  pleas  at 
the  courthouse , at  Walterboro,  S.  C,  on  Au- 
gust 3,  1904,  at  10  o'clock  a.  m.,  or  as  soon 
thereafter  as  counsel  can  be  heard  upon  the 
proceedings  herein,  for  an  order  vacating 
the  attachment  granted  herein  by  the  clerk 
of  court  upon  the  ground  that  the  same  was 
irregularly  granted  for  the  reasons:  (1)  That 
the  affidavit  upon  which  the  order  for  publi- 
cation of  the  summons  was  made  did  not 
state  that  the  defendant  could  not,  after  dne 
diligence,  be  found  within'  the  state.  (2) 
That  neither  the  affidavit  for  the  service  of 
the  summons  by  publication,  no»  the  affidavit 
upon  which  the  attachment  was  issued,  stat- 
ed any  cause  of  action  against  the  defendant 
(8)  That  in  both  the  affidavit  for  the  service 
of  the  summons  by  publication  and  for  the 
issuance  of  the  attachment  the  ground  there- 
for being  the  alleged  nonresldence  of  the 
defendant,  and  such  statement  being  made 
upon  information  and  belief,  the  plaintiff 
failed  to  state  the  sources  of  his  Information 
or  the  grounds  of  his  belief.  (4)  That  it  ap- 
pears that  the  said  attachment  was  issued 
without  approving  the  undertaking  given  by 
the  plaintiff,  both  the  plaintiff  and  its  sure- 
ty being  nonresidents  of  the  state.  (5)  It 
appears  that  the  court  is  without  Jurisdlc^ 
tion  of  the  parties  and  the  alleged  cause  of 
action,  both  the  plaintiff  and  the  defendant 
being,  as  it  is  alleged,  residents  of  the  state 
of  Georgia." 

Thereafter  the  following  order  was  made 
by  Judge  Dantzler: 

"In  this  cause  the  plaintiff  attempted  to 
serve  the  defendant  with  the  summons  by 
publication  and  attach  his  property  upon  the 
ground  of  nonresldence.  A  motion  is  made 
by  defendant's  counsel  to  vacate  the  war- 
rant of  attachment  upon  several  grounds 
set  out  in  the  notice  of  the  motion.  An  ex* 
aminatlon  of  the  record  will  show  there 
was  a  total  omission  on  the  part  of  the 
plaintiff  to  allege  that  the  defendant  could 
not  by  the  use  of  due  diligence  be  found 
within  the  state,  and  in  both  the  affidavit 
for  the  publication  of  the  summons  and  the 
affidavit  for  the  attachment  the  defendant's 
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noDresldence  !■  stated,  not  on  personal 
knowledge,  but  on  Information  and  belief, 
without  giylng  the  sources  of  Information  or 
grounds  of  belief.  These  objections  are  neo- 
essarlly  fatal,  and  render  a  consideration  of 
the  other  grounds  unnecessary.  It  is  tiiere- 
fore,  on  motion  of  Howell  &  Gmber,  attor- 
neys for  the  defendant,  ordered  that  the 
warrant  of  attachment  be,  and  hereby  is,  set 
aside  and  vacated.  Further  ordered  that  it 
be  referred  to  the  master  to  ascertain  and  re- 
port the  defendant's  costs,  and  such  dam- 
ages as  he  has  sustained  by  reason  of  the  at- 
tachment." 

This  was  the  only  motion  before  the  court 
The  defendant  put  in  no  answer  to  the 
complaint  The  clerk  of  court  did  not  ap- 
proTO  the  undertaking  in  writing,  and  there 
was  no  contention  on  the  circuit  that  the 
allegation  on  information  and  belief  applied 
to  the  defendant's  place  of  residence,  and 
not  to  his  nonresidence.  Thereafter  the  ap- 
peal  was  taken  by  the  plaintiff  on  the  follow- 
ing exceptions: 

*'(1)  Because  it  is  respectfully  submitted 
that  his  honor  erred  in  holding  and  deciding 
that  a  motion  to  vacate  an  attachment  on 
the  grounds  of  defects  in  the  affldavlt  for 
order  of  publication  could  be  made  without 
a  motion  to  set  aside  service.  (2)  Because  It 
is  respectfully  submitted  that  his  honor  err- 
ed in  not  holding  and  deciding  that  the  de- 
fendant, in  the  absence  of  a  motion  to  set 
aside  service,  was  estopped,  in  a  motion. to 
vacate  attachment,  from  objecting  to  alleg- 
ed Irregularities  in  the  affidavit  to  obtain  or- 
der for  publication  of  summons;  he  having 
submitted  himself  to  the  Jurisdiction  of  the 
court  in  personam.  (8)  Because  It  is  re- 
spectfully submitted  that  Ills  honor  erred  In 
holding  and  deciding  that  an  order  for  serv- 
ice bv  publication  of  summons  was  not  final, 
because  the  affidavit  upon  which  said  order 
was  predicated  contained  alleged  irregulari- 
ties. (4)  Because  it  is  respectfully  submit- 
ted that  his  honor  erred  in  holding  and  de- 
ciding that  the  affidavit  upon  which  the  at- 
tachment and  order  of  publication  were  made 
not  showing  that  due  diligence  was  used  in 
ascertaining  the  nonresidence  of  defendant, 
objection  taken  on  that  ground  was  fatal. 

(5)  Because  it  is  respectfully  submitted  that 
his  honor  erred  in  not  holding  and  deciding 
that  the  affidavits  aforesaid  showed  abso- 
lutely that  defendant  was  a  nonresident  of 
the  state  of  South  Carolina,  and  that  the 
place  of  his  residence  only  in  the  state  of 
Georgia  was  upon  information  and  belief. 

(6)  Because  the  said  order  was  in  all  other 
respects  contrary  to  law." 

The  first  question  we  will  consider  in  this 
appeal  is,  had  the  court  of  common  pleas  of 
Colleton  county  Jurisdiction  of  the  person 
and  the  cause  of  action  herein  involved?  It 
is  conceded  that,  without  this  Jurisdiction, 
these  proceedings  might  be  nullified.  The 
court  certainly  had  Jurisdiction  of  the  person 
of  the  defendant  when  he  voluntarily  came 


and  submitted  himself  to  its  Jurisdiction. 
It  will  be  remembered  that  the  defendant  en- 
tered a  general  appearance.  As  is  well  said 
In  1  Rapalje  &  Lawrence's  Law  Dictionary, 
at  page  65:  ''In  the  primary  sense  of  the 
word,  the  parties  to  a  proceeding  or  appli- 
cation are  said  to  appear  in  it  when  they  are 
present  in  person  before  the  court.  Judge, 
etc.,  when  it  is  heard;  and  this  appearance  is 
a  formal  step  taken  by  defendant  to  an  ac- 
tion after  he  has  been  served  with  a  writ  or 
sununon&  Its  object  Is  to  Intimate  to  the 
plaintiff  that  the  defendant  Intends  to  con- 
test his  claim,  or.  In  a  friendly  action,  to 
take  part  in  the  proceedings  in  the  action." 
Such  Is  the  law  regulating  a  general  appear- 
ance. In  a  limited,  qualified,  or  special  ap- 
pearance, when  the  appearance  is  a  qualified 
one,  a  notice  to  that  effect  Is  embodied  in  the 
notice  of  appearance,  as  is  very  well  Illustrat- 
ed In  the  case  of  Hester  v.  Basin  Fertilizer 
Company,  83  8.  C.  fiOO,  12  S.  B.  063.  It  will 
be  seen  by  reference  to  the  paper  embodying 
the  motion  that  there  Is  no  limitation  or  qual- 
ification to  the  appearance  of  the  defendant's 
attorneys.  In  other  words,  it  is  a  general  ap- 
pearance. As  before  suggested,  by  a  general 
appearance  the  defendant  submits  himself 
to  the  Jurisdiction  of  the  court,  especially 
If  such  court  is  one  of  general  Jurisdiction, 
as  is>  our  court  of  common  pleas.  So  far, 
therefore,  as  the  Jurisdiction  of  the  court 
of  the  person  of  the  defendant  is  concerned, 
it  is  established.  Chaf  ee  v.  Postal  Telegraph 
Gompatiy,  85  S.  C  872,  14  S.  B.  764.  Now, 
as  to  the  Jurisdiction  of  the  court  In  the 
cause  of  action,  it  is  alleged  that  the  land 
attached  in  this  action  is  a  part  of  the  ter- 
ritory of  this  state ;  that  the  cause  of  action 
arose  in  this  state  So,  therefore,  we  may 
say  that  it  is  established  that  the  court  had 
Jurisdiction  both  of  the  person  and  subject- 
matter  or  cause  of  action.  Was  it  not  error, 
therefore,  in  the  circuit  Judge  to  state  that 
the  record  shows  that  there  was  a  total 
omission  on  the  part  of  the  plaintiff  to  allege 
that  the  defendant  could  not,  by  the  use  of 
due  diligence,  be  found  within  the  state,  as 
well  as  that  in  both  of  the  affidavits  for 
the  publication  of  summons  and  the  affidavit 
for  the  attachment  the  defendant's  nonresi- 
dence was  not  made  on  personal  knowledge, 
but  on  information  and  belief,  without  giving 
the  source  of  Information  or  grounds  of  be- 
lief? It  is  admitted  that  the  object  of  the 
summons  is  to  give  the  defendant  notice  of 
the  pending  of  the  action,  and  also  furnish- 
ing to  the  clerk,  who  had  to  issue  the  warrant 
of  attachment,  that  the  plaintiff  had  ex- 
hausted proper  efforts  to  see  if  the  defend- 
ant resided  in  this  state.  When  the  defend- 
ant came  in  of  his  own  motion  and  submitted 
himself  to  the  Jurisdiction  of  the  court,  and 
did  not  traverse  the  fact  that  he  resided  be- 
yond the  Jurisdiction  of  this  statie^  and  that 
he  owned  lands  within  the  limits  of  Colleton 
county,  within  this  state,  the  points  raised 
by  the  circuit  Judge,  as  herein  Indicated, 
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were  useless,  and  therefore  anayailing.  We 
are  therefore  obliged  to  sustain  the  appeal 
of  the  plaintiff  taken  as  to  the  order  passed 
by  the  circuit  Judge. 

As  to  the  other  points  raised  in  the  notice 
served  by  the  defendant,  but  which  were  de- 
liberately passed  by  in  the  order  of  the  cir- 
cuit judge,  we  need  not  discuss  same,  because 
they  were  not  considered  by  the  circuit  judge. 
If,  however,  we  should  pass  upon  them,  we 
feel  satisfied  they  could  not  be  sustained,  in 
view  of  the  cases  of  Ex  parte  Dickinson,  29 
S.  G.  465,  7  S.  E.  593,  1  L.  B.  A.  685,  13  Am. 
St  Rep.  749,  and  Gibson  v.  Everett,  41  S. 
G.  26,  19  S.  E.  296»  and  Ex  parte  Perry  Stove 
Gompany,  43  S.  G.  186,  20  S.  B.  980. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be,  and  it  Is 
hereby*  reversed. 

<70  S.  C.  490) 

ANDERSON  v.  SOUTHERN  RT. 

(Supreme  Court  of  South  Carolina.    Feb.  21, 

1906.) 

IVSGLIQBNCB—FBOXIMATB   0AU8B— ICABTEB   AND 
8EBVANT— ASSXTHFTION  OF  BISK. 

1.  An  instruction  that  the  proximate  cause  of 
anything  means  the  nearest  cause;  the  imme- 
diate caose ;  that  cause  in  which  there  is  noth- 
ing intervening  between  it  and  the  effect  or  in- 
jury complained  of — and  that  the  negligence  of 
defendant  would  not  give  plaintiff  the  right  to 
recover  unless  it  was  the  proximate  cause  of 
the  injury,  and  that  contributory  negligence,  un- 
less the  proximate  cause  of  the  injury,  would  be 
no  defense,  was  proper. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Gent  Dig.  Negligence,  U  69-«2.] 

2.  An  instruction  that  the  master  must  fur- 
nish the  servant  with  safe  and  suitable  tools 
and  appliances  is  not  erroneous,  as  failing  to  re- 
quire the  master  to  furnish  reasonably  safe  and 
suitable  tools. 

3.  A  servant  does  not  assume  the  risk  of  in- 
competent or  ignorant  servants. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Gent  Dig.  Master  and  Servant,  S{  567-573.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  J.  E.  McDonald,  Special 
Judge. 

Action  by  Pinckney  Anderson  against  the 
Southern  Railway.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

G.  P.  Sanders  and  G.  E.  Spencer,  for  ap- 
pellant   Wilson  &  Wilson,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages arising  from  injuries  sustained  by  the 
plaintiff  while  in  the  employment  of  the  de- 
fendant, alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  in  failing  to 
furnish  suitable  appliances  and  a  sufficient 
force  of  hands  to  perform  the  work  required 
of  the  plaintiff  by  the  defendant  The  an- 
swer of  the  defendant  denied  the  material 
allegations  of  the  complaint,  and  set  up  the 
defense  of  contributory  negligence.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff. 
The  defendant  appealed  upon  exceptions,  the 
first  tliree  of  which  are  aa  follows: 


"Because  his  honor,  in  defining  proximate 
cause,  erred  in  Instructing  the  jury  as  fol- 
lows: 

**(X)  'Now,  the  proximate  cause  of  any- 
thing, gentlemen,  means  the  nearest  cause. 
It  does  not  mean  the  remote  cause.  It 
means  the  nearest,  the  immediate  cause; 
that  cause  in  which  there  is  nothing  inter- 
vening between  it.  and  the  damage  or  injury 
complained  of.  It  is  the  direct,  immediate, 
and  proximate  cause  of  whatever  occurs.' 
And  in  connection  with  this  definition,  and 
in  reference  to  the  contributory  negligence 
of  the  plaintiff,  in  charging  the  jury:  'Now, 
gentiemen,  as  I  charge  you,  the  negligence 
of  the  defendant  will  not  give  the  plaintiff 
the  right  to  a  recovery,  unless  that  negli- 
gence is  the  proximate  cause  of  the  injury. 
So,  in  regard  to  contributory  negligence,  un- 
less that  contributory  negligence,  or  what- 
ever negligence  may  be  alleged  to  be  con- 
tributory negligence,  is  the  proximate  cause, 
the  contributing  cause — unless  It  contributes 
as  a  proximate  cause  to  the  injury — why, 
then,  it  is  not  a  defense.  The  plaintiff  might 
be  guilty  of  negligence  In  certain  particu- 
lars, but  that  negligence  might  have  nothing 
to  do  with  the  injury  as  a  proximate  cause. 
Before  contributory  negligence  can  become  a 
matter  of  defense,  it  must  contribute  to  the 
negligence  of  the  defendant,  as  a  proximate 
cause  of  the  injury.  Just  like  the  negligence 
of  the  defendant  must  be  the  proximate  cause 
of  the  injury.'  The  error  being,  as  it  is  re- 
spectfully submitted,  in  instructing  the  Jury 
and  in  leading  them  to  believe  that  the  con- 
tributory negligence  of  the  plaintiff  could 
not  be  a  defense  unless  it  was  the  act  of  neg- 
ligence which  was  nearest  In  point  of  time, 
with  nothing  Intervening  between  it  and 
the  injury. 

'*(2)  In  instructing  the  Jury,  substantially, 
that  while  the  contributory  negligence  of  a 
plaintiff.  If  established,  would  be  a  good  de- 
fense, yet,  if  such  contributory  negligence 
was  not  in  point  of  time  the  nearest  to  the 
injury,  it  could  not  be  a  defense,  even  though 
it  concurred  and  combined  with  the  negli- 
gence of  the  defendant  in  bringing  about 
the  Injury. 

"(3)  Because  his  honor  erred  in  Instructing 
the  jury  that  the  contributory  negligence  of 
the  plaintiff,  before  it  could  be  a  good  de- 
fense, must  be  nearest  to  the  injury,  where- 
as, it  is  respectfully  submitted,  the  negli- 
gence of  a  plaintiff  is  a  good  defense  if  it 
aids  or  helps  as  an  efficient  cause,  whether 
it  be  nearest  to  the  accident  or  not" 

There  are  two  reasons  why  these  excep- 
tions cannot  be  sustained.  In  the  first  place, 
the  language  of  his  honor  the  presiding  judge 
will  be  found  to  be  free  from  error  when  it 
is  considered  in  connection  with  the  entire 
charge.  In  the  second  place,  the  charge  evl- 
dentiy  had  reference  to  nearness  in  the  effect 
of  the  act  causing  the  Injury,  and  not  to  the 
time  when  it  was  committed. 

The  fourth  exception  was  abandoned. 
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The  fifth  exception  Is  as  follows:  ''(5)  Be- 
cause his  honor  erred  In  Instructing  the  Jury: 
If,  from  the  testimony,  yon  find  that  the  de- 
fendant has  been  guilty  of  negligence,  and 
that  the  negligence  was  the  proximate  cause 
of  the  injury  to  the  plaintiff,  yrhich  they  ad- 
mitt  then  your  next  inquiry  will  be  as  to  the 
question  of  damages.  Your  next  inquiry  will 
be  what  amount  of  damages  you  will  award 
the  plaintiff.  If  yon  find  he  is  entitled  to  dam- 
agee^  from  the  eridence.'  The  error  being,'  as 
it  Is  respectfully  submitted,  that  In  this 
charge  his  honor  instructed  the  Jury  that,  If 
the  eyidence  showed  that  the  defendant  was 
negligent,  the  yerdict  should  be  in  favor  of 
the  plaintiff,  without  regard  to  the  question 
of  contributory  negligence  on  his  part"  This 
exception  cannot  be  sustained,  for  the  reason 
that  the  circuit  Judge,  in  other  portions  of 
his  charge,  instructed  the  Jury  fully  upon 
the  question  of  contributory  negligence. 

The  sixth  exception  is  as  follows:  ^{6^ 
Because  his  honor  erred  in  instructing  the 
Jury  that  the  master  must  furnish  the  serr- 
ant  with  'safe  and  suitable  tools  and  ap- 
pliances, and  also  furnish  him  with  an  ade- 
quate force  of  hands  to  do  the  woiic  in  a 
safe  manner;  and,  if  he  fails  in  that  duty, 
then  he  has  not  come  up  to  the  measure  of 
duty  imposed  upon  him  by  the  law.'  The 
error  being,  as  it  is  respectfully  submitted, 
that  this  instruction  overlooked  the  rule  of 
law  which  only  requires  the  master  to  fur- 
nish his  servants  with  reasonably  safe  and 
suitable  tools  and  appliances,  and  with  such 
a  force  as  would  enable  him  to  do  tlie  work 
in  a  reasonably  safe  manner;  thereby  fixing 
a  higher  standard  of  care  than  the  law  fixes, 
and  making  this  standard  imperative  upon 
the  master."  The  charge  stated  a  correct 
principle  of  law.  Hicks  v.  By.,  63  S.  O.  569, 
41  8.  HL  753.  If  the  defendant  desired  fur- 
ther explanation  of  this  principle,  requests 
to  that  effect  should  have  been  presented. 

The  remaining  exceptions  are  as  follows: 

*'(7)  Because  his  honor  erred  in  not  char- 
ging the  fourth  request  of  the  defendant,  to 
wit:  'An  employ^  of  the  railroad  company 
assumes  all  the  risks  usually  incident  to  his 
employment,  arising  from  the  incompetence, 
ignorance,  or  negligence  of  his  fellow  serv- 
ants who  are  engaged  in  the  same  depart- 
ment of  labor  on  the  same  work  with  him.' 
And  in  instructing  the  Jury  in  connection 
with  this  request  as  follows:  *I  do  not  think 
the  master  can  escape  liability  if  he  em- 
ploys incompetent  or  ignorant  servants.' 
The  error  being,  as  it  is  respectfully  submit- 
ted, that  his  honor's  refusal  of  this  charge, 
in  connection  with  the  language  used  by  him 
in  such  refusal,  was  calculated  to  lead  the 
Jury  to  believe  that  the  master  would  be 
liable  if  he  employed  an  incompetent  or  ig- 
norant servant,  without  proof  on  the  part  of 
the  plaintiff  that  he  was  negligent  in  so  do- 
ing. 

'*(8)  Because  his  honor  erred  in  refusing 
the  fourth  request  of  the  defendant,  and  in 


using  language  in  connection  therewith  which 
was  calculated  to  lead  the  Jury  to  believe 
that,  even  if  a  master  used  reasonable  care 
in  the  employment  ef  servants,  if  such  serv- 
ants proved  to  be  ignorant  or  incompetent 
the  master  would  be  liable.  Thereby  over- 
looking the  rule  of  law  which  requires  the 
plaintiff  to  prove  by  the  preponderance  of 
the  evidence  that  the  master  was  negligent 
in  the  employment  or  oversight  of  such  serv- 
ants. 

"(9)  Because  his  honor  erred  in  refusing  to 
charge  defendant's  ninth  request,  as  follows: 
'If  a  master  employs  a  force  of  hands  which 
are  ordinarily  sufficient  to  perform  the  work 
his  servants  are  engaged  in,  and  a  fellow 
servant  is  injured  wliile  they  are  performing 
such  work  on  account  of  one  of  them  be- 
coming weak  or  unable  to  carry  on  this  work, 
or  through  his  negligence,  incompetence,  or 
Ignorance,  the  master  is  not  liable  for  such 
injuries.'  The  error  being,  as  it  is  respect- 
fully submitted,  that  this  request  embodied 
a  sound  pn^>osition  of  law  applicable  to  this 
case,  and  overlooked  the  principle  of  law 
which  requires  the  plaintiff  to  show  negli- 
gence on  the  part  of  the  master  In  the  em- 
ployment of  his  servants,  and  which  was 
calculated  to  lead  the  Jury  to  believe  that  the 
burden  of  proof  was  on  the  master  to  show 
that  he  used  due  care  in  the  selection  of  such 
servants." 

It  is  the  duty  of  the  master  to  employ 
competent  servants,  and,  if  he  fails  in  this  re- 
spect,  there  is  prima  facie  evidence  of  negli- 
gence on  his  part  While  a  servant  assumes 
the  risk  ordinarily  incident  to  his  employ- 
ment, including  the  negligence  of  a  fellow 
servant,  he  does  not  assume  risks  arising 
from  the  selection  of  incompetent  servants. 
This  principle  is  fully  discussed  in  the  case 
of  Hicks  V.  By.,  supra,  and  disposes  of  the 
foregoing  exceptions. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(70  S.  C.  609) 

STATB  ex  rel.  WBBKS  v.  BOARD  OF  DI- 
RECTORS OF  STATB  DISPENSARY. 

(Supreme  Court  of  Sonth  Carolina.    March  1, 

1905.) 

INTOXICATIlfO    UQUOBS— COUNTT    DISPENSABT 
— POWBB  TO  CLOSE. 

There  Is  no  aothorl^  given  by  Act  Feb.  25, 
1904,  amending  section  7  of  the  act  (24  St.  at 
Large,  p.  485)  providing  for  the  state  board  of 
control,  by  which  the  board  of  directors  of  the 
state  dispensary  have  power  to  close  a  county 
dispensary  unless  lawfully  established. 

Petition  by  the  state,  on  the  relation  of  J. 
M.  Weeks,  for  writ  of  prohibition  to  the 
Board  of  Directors  of  State  Dispensary. 
Writ  granted. 

Moss  &  Lide  and  Elliott  &  Elliott,  foi-  pe- 
titioner. U.  X.  Qunter»  Jr.«  Atty.  Gen^  op- 
posed. 
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POPE,  0.  J.  This  case  was  brought  by 
the  petitioner  against  the  defendants  in  the 
original  jurisdiction  of  the  Snpreme  Court 
The  following  is  the  petition: 

''(1)  That  he  is  a  citizen  of  the  town  of 
Blloree,  in  the  county  of  Orangeburg,  in  said 
state,  and  presents  this  petition  on  behalf  of 
himself  and  all  other  citizens  in  like  condi- 
tion. 

"(2)  That  there  is  located  and  maintained 
a  dispensary  for  the  sale  of  alcoholic  and 
malt  liquors  under  state  regulations  in  the 
town  of  Elloree,  in  said  county  and  state, 
the  same  having  been  established  and  locat- 
ed therein  during  the  year  ld04,  and  has  been 
in  continuous  operation  ever  since  said  year. 

"(3)  That  your  petitioner,  J.  M.  Weeks,  is 
the  dispenser,  haying  been  duly  elected  and 
authorised  by  the  board  of  control  of  the 
county  of  Orangeburg  to  conduct  said  dis- 
pensary at  said  town  of  Elloree,  and  he  has 
always  strictiy  complied  with  the  statutes 
in  such  case  made  and  provided. 

*'(4)  That  during  the  month  of  October, 
1904,  a  petition  of  sundry  citizens  of  the  town 
and  yidnity  of  Elloree  was  presented  to  the 
board  of  directors  of  the  state  dispensary, 
asking  that  the  dispensary  for  the  sale  of 
alcoholic  and  malt  liquors  be  removed  from 
said  toym  of  Elloree,  in  said  county  and 
state,  but  no  charges  were  alleged  against 
your  petitioner's  management  or  conduct  of 
the  dispensary  at  said  town  of  Elloree. 

"(5)  That  H.  H.  Evans,  John  Bell  Towlll, 
and  li.  W.  Boykin  constitute  the  board  of  di- 
rectors of  the  state  dispensary. 

''(6)  That  on  the  14th  day  of  December, 
1904,  the  said  petition  for  the  removal  of 
the  said  dispensary  located  at  Elloree  was 
considered  by  said  board  of  directors  of  the 
state  dispensary,  and  said  board,  by  a  vote 
of  two  members  voting  in  favor  of  and  one 
member  voting  against,  passed  a  resolution 
closing  and  removing  said  dispensary  located 
at  Elloree,  in  said  county  and  state,  to  take 
effect  on  the  1st  day  of  January,  1906,  not- 
withstanding the  protest  of  your  petitioner 
and  other  sundry  citizens  by  petitions  and 
otherwise. 

"(7)  That  no  vote  had  been  taken  by  the 
qualified  electors  of  the  county  of  Orange- 
burg to  close  dispensaries  in  said  county,  as 
provided  by  law. 

"(8)  That  the  said  board  of  directors  of  the 
state  dispensary,  in  attempting  to  remove 
the  said  dispensary  at  said  town  of  Elloree, 
acted  contrary  to  law,  and  said  act  of  said 
board  was  and  is  altogether  null,  illegal,  and 
void,  inasmuch  as  no  law  of  this  state  con- 
ferred or  confers  upon  said  board  the  au- 
thority to  exercise  such  power,  but,  on  the 
contrary,  the  laws  of  this  state,  and  es- 
pecially the  law  known  as  the  'Dispensary 
Law,'  and  acts  amendatory  thereof,  in  spirit 
and  substance  prohibit  the  exercise  of  such 
power. 

''Wherefore,  your  petitioner  prays  that  a 
writ  of  prohibition  do  issue  out  of  this  hon- 


orable court,  prohibiting  the  said  board  of 
directors  of  the  state  dispensary,  or  its 
agents,  from  closing  or  removing  said  dis- 
pen'sary  at  the  town  of  Elloree,  in  said  coun- 
ty of  Orangeburg,  and  your  petitioner  wiU 
ever  pray,"  etc. 

"The  State  of  South  Carolina,  County  of 
Orangeburg.  Personally  appeared  before  me, 
J.  M.  Weeks,  who,  being  diily  sworn,  says 
that  he  has  read  the  toregoing  petition,  and 
that  he  is  the  petitioner  therein  mentioned, 
and  that  said  petition  is  true  of  his  own 
knowledge.    J.  M.  Weeks. 

"Sworn  to  before  me,  this  23d  day  of  De- 
cember, A.  D.  1904.  Bobert  Lide,  Notary 
PubUc,  S.  C." 

Mr.  Chief  Justice  Pope,  at  chambers,  pass- 
ed the  following  order:  *'The  verified  peti- 
tion in  this  case  having  been  read,  and  on 
motion  of  B.  H.  Moss  and  Elliott  &  Elliott, 
attorneys  for  the  petitioner,  it  is  ordered 
that  H.  H.  Evans,  L.  W.  Boykin,  and  J.  B. 
Towill,  the  board  of  directors  of  the  state 
dispensary,  do  show  cause  before  this  court, 
at  Columbia,  S.  C,  on  the  11th  day  of  Janu- 
ary, A.  D.  1906,  at  10  o'clock  a.  m.,  or  as 
soon  thereafter  as  counsel  can  be  heard,  why. 
the  writ  of  prohibition  prayed  for  should  not 
issue  in  accordance  with  the  prayer  of  the 
petition  herein,  and  that  in  the  meantime, 
until  further  order  of  the  court,  that  the  said 
H.  H.  Evans,  L.  W.  Boykin,  and  J.  B.  Towill, 
the  board  of  directors  of  the  state  dispensa- 
ry, be  restrained  from  action  in  the  prem- 
ises." 

To  this  petition  the  defendants  L.  W. 
Boykin  and  J.  B.  Towill,  the  majority  of  the 
board  of  directors  of  the  said  dispensary,  de- 
mufred,  and  as  a  cause  of  demurrer  stated 
that  the  petition  of  the  plaintiff  does  not 
state  fftcts  sufficient  to  constitute  a  cause  of 
action  and  entitie  the  plaintiff  to  the  relief 
prayed  for  in  his  petition;  but  the  defendant 
Herbert  Henry  Evans  made  the  following 
as  his  return:  ''And  now  comes  Herbert 
Henry  Evans  in  his  own  behalf,  and  for  re- 
turn to  the  following  order,  to  wit:  'Or- 
dered, that  H.  H.  Evans,  L.  W.  Boykin,  and 
J.  B.  Towill,  the  board  of  directors  of  the 
state  dispensary,  do  show  cause  before  this 
court,  at  Columbia,  8.  C,  on  the  11th  day  of 
January,  A.  D.  1906,  at  10  o'clock  a.  m.,  or  as 
soon  thereafter  as  counsel  can  be  heard, 
why  the  writ  of  prohibition  prayed  should 
not  issue  in  accordance  with  the  prayer  of 
the  petition  herein,  and  that  in  the  meantime, 
until  the  further  order  of  the  court,  that  the 
said  H.  H.  Evans,  L.  W.  Boykin,  and  J.  B. 
Towill,  the  board  of  directors  of  the  state 
dispensary,  be  restrained  from  acting  in  the 
premises' — answering  for  himself,  respect- 
fully showeth:  (1)  That,  so  far  as  his  knowl- 
edge and  information  extends,  he«  believes 
the  allegations  contained  in  the  various  sec- 
tions of  the  petition  of  the  said  J.  M. 
Weeks  to  be  substantially  true.  (2)  That  as 
a  member  of  the  said  board  of  directors,  and 
as   its    chairman,    he    opposed   and   voted 
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against  the  resolution  closing  and  removing 
tbe  dispensary  at  EUoree^  in  Orangeburg 
county,  because,  as  then  advised,  be  believed 
the  said  board  had  no  jurisdiction  in  the  mat- 
ter. (3)  That  since  the  passage  of  the  reso- 
lution complained  of  in  said  petition  this 
defendant  has  had  no  cause  to  change  his 
opinion  on  the  question  of  Jurisdiction  men- 
tioned in  the  foregoing  section,  and  he  there- 
fore submits  the  legality  of  his  individual 
acts  in  the  premises  to  the  wise  judgment  of 
this  honorable  court  Having  answered  as 
fully  as  he  is  advised  it  is  material  for  him 
to  do,  he  prays  hence  to  be  dismissed,  witli 
his  costs  and  disbursements.** 

The  petition  seeks  the  writ  of  prohibition 
to  be  issued  by  the  Supreme  Oourt  The  re- 
spondents demur  to  the  petition.  We  have 
considered  the  facts  alleged  in  the  petition, 
and  find  that,  if  the  same  are  true,  the  peti- 
tioner is  entitled  to  the  issuance  of  the  writ 
prayed  for.  The  following  are  the  fitets:  J. 
H.  Weeks  was  duly  commissioned  the  county 
dispenser  at  Blloree^  in  Orangeburg  county. 
There  is  no  allegation  that  such  county  dis- 
penser has  failed  to  discharge  his  duties  as 
such.  No  action  has  been  taken  by  the  coun- 
ty board  of  control  of  Orangeburg  county  in 
this  matter.  The  board  of  directors  Of  the 
state  dispensary  alone  have  taken  action  on 
the  petition  of  sundry  dtlsens  of  the  town 
of  BlloreOb  of  Orangeburg  county,  in  this 
state,  asking  that  the  dispensary  there  lo- 
cated, whereby  the  sale  of  alcoholic  and  malt 
liquors  was  authorized,  should  be  closed  and 
removed  from  said  town  of  BUoree;  but  no 
charges  were  made  against  the  petitioner's 
management  of  said  dispensary.  And  that 
on  the  14th  day  of  December,  1904,  the  peti- 
tion of  the  citisens  of  BUoree  for  the  clos- 
ing of  said  dispensary  and  its  removal  there- 
from was  considered  by  the  board  of  direct- 
ors of  the  state  dispensary,  and  by  a  vote  of 
a  majority  of  said  board  a  resolution  was 
passed  directing  that  the  cotmty  dispensary 
at  Elloree  should  be  closed  the  1st  day  of 
January,  1906. 

A  scrutiny  of  the  powers  conferred  by 
law  upon  the  board  of  directors  of  the  state 
dispensary  fails  to  show  that  any  power  to 
close  a  county  dispensary,  once  lawfully  es- 
tablished, has  been  conferred  by  law  on  said 
board  of  directors;  but,  on  the  contrary,  the 
law  confers  such  power  upon  a  different  tri- 
bunal. The  act  of  the  Legislature  commonly 
known  as  the  ^'Brlce  Bill"  (see  act  of  Gen- 
eral Assembly  of  this  date,  entitled  "An  act 
to  amend  section  7  of  an  act  entitled  'An  act 
to  provide  for  the  election  of  the  state  board 
of  control  and  to  further  regulate  the  sale, 
use^  consumption,  transportation  and  dispo- 
sition of  intoxicating  and  alcoholic  liquors 
or  liquids  in  this  state,  and  prescribe  further 
penalties  for  violation  of  the  dispensary  laws 
and  to  police  the  same,'  approved  March  6; 
1896,"  approved  the  25th  day  of  February, 
1904  [24  St  at  Large,  pp.  485,  487])  provides: 

'^Section  !•  There  may  be  one  or  more 


county  dispensers  appointed  for  each  county, 
the  place  of  business  of  each  of  whom  shall 
be  designated  by  the  county  board  of  control, 
but  the  state  board  of  control  must  give  con- 
sent before  more  than  one  dispenser  can  be 
appointed  in  any  county;  and  when  the  coun- 
ty board  designates  a  locality  for  a  dispen- 
sary, twenty  days  public  notice  of  which 
shall  be  given,  it  shall  be  competent  for  a 
majority  of  the  qualified  voters  of  the  town- 
ship in  which  such  dispensary  is  to  be  located 
to  prevent  its  location  in  such  township,  by 
signing  a  petition  or  petitions,  addressed  to 
the  county  board,  requesting  that  no  dispen- 
sary be  established  in  that  township.  A  dis- 
pensary may  be  located  elsewhere  than  in  an 
incorporated  town  in  the  counties  of  Beau- 
fort and  Hony,  and  no  others,  except  such 
as  are  authorised  by  special  act  of  the  Gen- 
eral Assembly.  Any  county  may  secure  the 
establishment  of  a  dispensary  or  dispensa- 
ries, or  the  removal  of  a  dispensary  or  dispen- 
saries within  its  limits^  in  the  following  man- 
ner:  Upon  the  petition  of  one-fourth  of  the 
qualified  voters  of  each  county  for  an  elec- 
tion upon  either  the  question  of  the  estab- 
lishment or  the  removal  of  the  dispensaries 
therein  beiug  filed  with  the  county  supervisor 
of  each  county,  he  shall  order  an  election  sub- 
mitting the  question  of  'Dispensary*  or  'No 
Dispensary*  to  the  qualified  voters  of  such 
county,  which  shall  be  conducted  as  other 
special  elections;  and  if  a  majority  of  the 
ballots  cast  be  found  and  declared  to  be  for 
a  dispensary,  then  a  dispensary  may  be  es- 
tablished in  said  county;  but  if  a  majority 
of  the  ballots  cast  be  found  and  declared  to 
be  against  the  dispensary,  then  no  dispensary 
shall  be  established  therein,  and  any  dis- 
pensary already  established  shall  be  closed. 
Elections  tmder  this  section  can  be  held  not 
oftener  than  once  in  four  years.  No  dis- 
pensary shall  be  established  in  any  county, 
town  or  city  wherein  the-  sale  of  alcoholic 
Uquors  was  prohibited  prior  to  July  1,  1893, 
except  as  herein  permitted:  provided,  that 
where  dispensaries  have  been  established  in 
such  county,  town  or  city,  they  shall  remain 
as  established  until  removed  or  closed  as  per- 
mitted in  this  act:  provided,  a  tax  of  one- 
half  mill  annually  is  hereby  levied  upon  every 
dollar  of  the  value  of  all  taxable  property 
in  all  counties  voting  to  remove  or  close  the 
dispensaries,  as  above  provided,  for  the  pur- 
pose of  defraying  the  expenses  of  the  en- 
forcement of  the  dispensary  law  in  said 
county,  under  and  by  direction  of  the  Gov- 
ernor; said  tax  to  be  collected  as  other  coun- 
ty taxes  and  forwarded  to  the  State  Treas- 
ui;er,  to  be  expended,  or  so  much  thereof  as 
may  be  necessary,  as  now  provided  by  law, 
for  such  purposes.  Any  balance  remaining 
unexpended  at  the  tfid  of  the  year  to  be  re- 
turned by  the  State  Treasurer  to  the  county 
treasurer  of  such  county  for  general  county 
purposes;  and  that  the  value  of  all  confis- 
cations of  contraband  goods  seised  in  such 
county,  as  determined  by  the  state  board  of 
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directors,  shall  be  paid  to  the  State  Trea»* 
nrer,  to  be  credited  to  the  fund  raised  by  said 
levy  for  the  enforcement  of  the  law,  as  above 
provided.  And  any  amount  expended  In  said 
county  for  the  enforcement  of  the  dispensary 
law,  shall  be  refunded  to  the  state  treasury 
upon  the  collection  of  the  tax  above  levied. 
Any  county  voting  out  a  dispensary,  shall 
not  thereafter  receive  any  part  of  the  surplus 
that  may  remain  of  the  dispensary  school 
funds,  after  the  deficiencies  In  the  various 
county  school  funds  have  been  made  up,  as 
provided  by  law. 

"Sec.  2.  That  all  acts  and  parts  of  acts  in- 
consistent with  this  act  be,  and  the  same  are 
hereXxyt  repealed." 

Apart  from  all  this,  such  power  in  a  board 
of  directors  of  state  dispensary  might  set  at 
naught  the  will  of  the  people  as  expressed 
by  their  representatives  legally  chosen.  As 
we  have  before  remarked,  there  is  no  power 
given  to  the  state  board  of  control  to  close 
a  county  dispensary.  The  demurrer  is  over- 
ruled; and,  as  any  further  consideration  is 
not  desired  on  the  merits,  we  will  grant  the 
petition. 

It  is  therefore  ordered  that  the  act  of  the 
state  board  of  control  is  null  and  void,  and 
the  vnrit  of  prohibition  is  hereby  ordered  to 
issue,  restraining  the  respondents  from  en- 
forcing their  resolution  adopted  on  the  14th 
day  of  December,  1904. 

OABY,  A.  J.,  did  not  sit  in  this  case  be- 
cause of  illness. 


(70  S.  C.  543) 

OLBRKS'    BBNSVOLBNT   UNION  v. 
KNIGHTS  OF  COLUMBUS. 

(Supreme  Oourt  of  South  Carolina.    Feb.  21, 

1905.) 

CLAIM    AND    DBLIVEBT  —  COMPLAIIVT— AWABD^ 
8STTINO  ASIDK— PLSADZRG— AMBNDMBNT. 

1.  Where,  on  a  contest  whereby  a  piano  was 
given  to  the  society  or  lodge  whidi  should  be 
voted  the  most  popular  by  a  certain  time,  the 
piano  was  awarded  to  defendant,  a  complaint 
alleging  sudi  award  does  not  state  a  cause  of 
action  for  claim  and  delivery. 

2.  Where  a  complaint  alleges  that  a  piano 
was  to  be  awarded  to  the  lodge  or  society  receiv- 
ing the  greatest  number  of  votes  by  a  certain 
time,  and  that  plaintiff  received  a  majority  of 
the  votes,  but  tnat  a  number  of  spurious  votes 
were  cast  and  counted  by  the  arbitrator  for  de- 
fendant, and  the  piano  was  awarded  to  defend- 
ant, it  does  not  allege  a  cause  of  action  to  set 
aside  the  award,  unless  it  states  that  it  was 
made  through  the  misconduct,  mistake,  or  fraud 
of  the  arbitrators. 

3.  Refusal  of  motion  to  amend  pleadings  will 
not  be  reviewed  where  no  abuse  oi  discretion  is 
shown. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Gary,  Judge. 

Action  by  the  Clerks*  Benevolent  Union 
against  the  Knights  of  Columbus.  From  an 
or'ler  dismissing  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 


The  following  is  the  complaint: 
*Tlalntiffs  above  named,  complaining  on 
behalf  of  themselves  and  all  other  members 
and  shareholders  in  the  associatloQ  c<mduct- 
ed  under  the  name  of  'Clerks'  Benevolent 
Union,*  by  way  of  affidavit  and  complaint, 
alleges:  (1)  That  the  plalntifls  above  named, 
together  with  others,  to  wit,  more  than  one 
hundred  and  twenty  in  number,  now  are, 
and  were  at  the  time  hereinafter  mentioned, 
members  and  shareholders  in  a  certain  as- 
sociation conducting  its  business  under  the 
name  of  'Clerks'  Benevolent  Union,'  which 
is  a  fraternal  benevolent  association,  organ- 
ized in  the  dty  of  Columbia,  county  and 
state  aforesaid,  for  the  purpose  of  promoting 
the  welfare  in  a  social,  fraternal,  and  busi- 
ness way  of  the  members  thereof.  (2)  That 
the  said  association  has  elected  as  its  pres- 
ident W.  W.  Adams,  and  as  its  secretary  H. 
B.  Scott.  (3)  That  the  defendant.  Knights 
of  Columbus,  as  plaintiff  is  informed  ajaA  be- 
lieves, claims  to  be  a  corporation,  or  a  sub- 
division of  a  corporation,  organized  under 
the  laws  of  some  other  state  or  country; 
but  the  plaintiff  Is  unable  to  find  any  record 
in  the  public  offices  of  this  state  and  county 
to  show  that  said  defendant  has  any  cor- 
porate existence  in  this  state.  (4)  That  the 
said  defendant,  as  the  plaintiffs  are  inform- 
ed and  believes,  is  organized  as  a  social  and 
benevolent  association,  composed  of  P.  J. 
Drew,  Joseph  R.  Allen,  and  W.  R.  Way, 
together  with  others,  to  wit,  a  large  number 
whose  names  are  unknown  to  the  plaintiffs; 
and  defendants  above  named  are  sued  In  be^ 
half  of  themselves  and  all  other  members 
of  said  association.    (5)  That  on  or  about 

the day  of  February,  A.  D.  1903,  an 

offer  was  made  through  the  public  news- 
papers of  the  city  of  Columbia  for  the  giving 
of  one  Hobart  M.  Cable  piano  to  that  church, 
lodge,  society,  or  school  of  Richland  county 
which  should  be  voted  the  most  popular  by 
Wednesday,  July  1,  1903;  contest  to  com- 
mence Wednesday,  February  25,  1908;  the 
votes  to  be  issued  by  the  merchants  deslg* 
nated  in  the  advertisement,  to  wit:  •  •  • 
All  votes  to  be  deposited  in  ballot  boxes  in 
Moore  &  Sons'  dry  goods  store,  Girardeau  & 
Marshall,  clothing  store,  and  W.  C.  McMillan, 
drug  store,  within  five  days  after  date  of 
sale.  This  offer  was  made  by  the  firm  of 
Toumans  &  Leete.  The  defendant  Joseph  R 
Allen  was  to  count  the  ballots  and  announce 
the  result.  A  provision  was  made  by  said 
Youmans  &  Leete  with  the  State  Company, 
of  Columbia,  for  printing  and  furnishing  to 
the  merchants  designated  in  the  said  offer 
of  the  requisite  number  of  ballots  for  said 
contest.  (6)  In  accordance  with  the  terms 
of  agreement  between  Toumans  &  Leete  and 
the  said  merchants,  and  published  terms  of 
the  contest,  the  State  Company  printed,  is- 
sued, and  delivered  to  the  said  merchants 
the  tickets  and  votes  to  the  amount  of  343.- 
000  votes,  which  were  all  the  legal  votes  to 
be  cast  in  said  contest    (7)  That  the  plain 
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tiff  herein  rec^Ted  a  plurality  of  tlM  lawful 
and  bona  fide  Yotes  cast  in  said  contest 
(8)  That  the  plaintiff  herein  receiyed  a  ma- 
jorlty  of  the  lawful,  rightful,  and  bona  fide 
votes  cast  ta  said  contest  (9)  That  the 
plaintiffs  are  rightfully  and  lawfully  en- 
titled to  be  declared  the  most  popular  so- 
ciety of  Richland  county  in  said  contest  and 
were  lawfully  entitled  to  be  awarded  the 
said  piano.  (10)  That  a  large  number  of 
spurious  and  illegal  yotes  were  cast  and 
counted  for  and  in  behalf  of  the  defendants 
Knights  of  Ck>lumbus,  which  said  yotes  were 
not  entitled  to  be  and  should  not  have  been 
counted  or  considered  in  behalf  of  said  de- 
fendants. (11)  That  notwithstanding  the 
foregoing  facta,  the  defendant  Joseph  R. 
Allen,  did  count  and  consider  the  ballots 
cast  for  Knights  of  Oolumbus,  and  declared 
the  said  defendant  Knights  of  Oolumbus  the 
most  popular  society  of  the  county  of  Rich- 
land, and  awarded  to  said  defendants  the 
said  piano.  (12)  That  the  said  award  and 
decision  of  the  defendant  Joseph  R.  Allen 
was  unjust  and  unlawful,  for  the  reasons 
stated  in  the  foregoing  paragraph.  (18)  That 
the  said  piano  is  now  in  the  storeroom  of  the 
defendant  W.  R.  Way,  who,  the  plaintiffs 
are  informed  and  belleye,  holds  possession  of 
the  same  for  and  in  behalf  of  the  defend- 
ants Knights  of  CSolumbus  and  P.  J.  Drew, 
president  and  grand  knight;  that  the  plalur 
tiffs  haye  made  demand  on  the  defendants 
and  each  of  them  for  possession  of  said 
piano  before  the  commencement  of  this 
action,  and  the  defendants  haye  failed  and 
refused  to  deliver  possession  thereof  to  this 
plaintiff.  (14)  That  the  alleged  cause  of  de- 
tention of  said  property  is  not  known  to  the 
plaintiff,  other  than  as  above  set  forth. 
(15)  That  the  same  has  not  been  taken  for 
a  tax,  assessment  or  fine  pursuant  to  a  stat- 
ute^ or  seised  under  an  execution  or  attach- 
ment against  the  property  of  the  plaintiff. 
aO)  That  the  actual  value  of  the  said  piano  is 
$350,  and  the  defendants  unlawfully  and 
wrongfully  withhold  possession  thereof,  to 
the  damage  of  the  plaintiff  in  the  sum  of 
$300.  Wherefore,  plaintiffs  pray  judgment 
against  the  defendants;  tliat  they  be  de- 
clared the  lawful  and  rightful  owners  of 
and  entitled  to  the  possession  of  said  piano, 
and  that  possession  thereof  be  delivered 
forthwith  to  the  plaintiff;  for  costs  and  dam- 
ages, and  such  other  and  further  relief  as 
they  may  be  entitled  to  In  the  premises." 

Order  Dismissing  Complaint 

TThls  action  was  commenced  in  July,  1906, 
under  the  provisions  of  the  Oode  as  to  claim 
and  delivery  of  personal  property.  Its  ob- 
ject was  to  recover  a  piano  alleged  to  have 
been  wrongfully  detained  from  the  plaintiffs 
by  the  defendants  Knights  of  Columbus. 
Under  It  the  piano  was  taken  from  the 
Knights  of  Columbus  by  the  plaintiffs,  but 
subsequently  it  was  replevied  by  said  de- 
f<mdanta.    The  defendants  moved  to  dismiss 


the  complaint  on  the  ground  that  it  failed 
to  state  facts  sufficient  to  constitute  a  cause 
of  action  in  certain  particulars  specified  in 
the  notice  of  motion.  The  plaintiffs  asked 
leave  to  serve  an  amended  complaint  ^hess 
motions  were  argued  together. 

''The  complaint  does  not  state  facts  suffi- 
cient to  support  an  action  for  claim  and  de- 
livery of  personal  property.  The  plaintiff  in 
such  action,  In  order  to  recover,  must  allege 
that  the  property  detained  is  his,  or  that  it 
was  taken  from  his  possession,  and  he  can- 
not recover  without  showing  title  in  himself. 
Peoples  V.  Warren,  61  8.  a  560,  29  S.  B.  659; 
Kirven  t.  Pinckney,  47  &  O.  229,  25  8.  B. 
202.  The  complaint  shows  no  title  in  plain- 
tiff. As  said  in  Penton  v.  Hansen  (Okl.)  78 
Pac.  843,  the  action  of  claim  and  delivery  Is 
not  a  chancery  proceeding.  Its  purpose  is 
to  take  property  from  one  who  wrongfully 
withholds  it  and  to  give  it  to  another,  who 
has  a  plain  legal  right  thereto.' 

"The  plaintiffs  ask  leave  to  amend  so  as 
to  allege  facts  entitling  them  to  equitable 
relief — ^the  spedfic  performance  of  a  contract 
to  give  them  a  piano.  Such  an  amendment 
would  state  an  entirely  new  cause  (if  it  stat- 
ed any)  trom  that  on  which  the  property 
herein  disputed  is  sought  to  be  taken  from 
defendants.  Its  allowance  would  not  be  in 
furtherance  of  justice.  Without  undertak- 
ing to  decide  whether  the  proposed  amend- 
ments are  sufficient  to  state  a  cause  of  action 
in  equity,  they  are  refused. 

''It  is  therefore  ordered  and  adjudged  that 
the  complaint  be  dismissed." 

Geo.  R.  Rembert  and  D.  W.  Robinson,  for 
appellant  Bellinger  &  Townsend»  for  re- 
spondent 

6ART,  A.  J.  This,  is  an  appeal  trom  an 
order  sustaining  a  demurrer  to  the  complaint 
on  the  ground  that  it  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action.  The 
complaint  and  the  order  of  his  honor,  the  cir- 
cuit judge,  will  be  set  out  in  the  report  of 
the  case. 

The  award,  until  set  aside,  is  conclusive 
of  the  rights  of  all  parties  in  interest  It 
vested  the  legal  title  to  the  piano  In  the 
Knights  of  Columbus.  His  honor,  the  cir- 
cuit judge,  therefore,  properly  ruled  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  claim  and  de- 
livery. 

The  next  question  to  be  considered  is 
whether  the  allegations  of  the  complaint  are 
sufficient  to  constitute  a  cause  of  action  for 
setting  aside  the  award.  liord  Hardwicke, 
in  3  Atk.  529,  says:  "That  the  only  ground 
to  Impeach  an  award  is  collusion,  or  great 
misbehavior  in  the  arbitrates;  for  other- 
wise, being  made  judges  by  parties'  own 
choosing,  it  is  binding  and  final  on  all  par- 
ties; and,  unless  it  was  so,  no  person  would 
ever  consent  to  ad;  as  an  arbiter."  In  Hin- 
der V.  Cravat  2  Bay,  870,  the  court  after 
quoting  the  words  of  Ixxrd  Hardwicke,  usas 
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this  language:  '^nt  as  all  men  are  liable 
to  mistakes  and  errors,  this  general  rule  must 
be  subject  to  those  exceptions.  If,  therefore, 
any  great  or  palpable  error  or  gross  mistake 
has  been  committed  by  the  arbitrators  or 
an  umpire,  that  may  be  a  ground  for  open- 
ing such  award  or  umpirage.  But  the  mis- 
take must  be  plain  and  gross  to  set  aside  the 
award.  Loft,  654.  A  mere  mistake  in  point 
of  law  or  error  in  Judgment  on  the  part  of 
an  arbitrator  does  not  appear  to  be  grounds 
for  impeaching  an  award  or  umpirage.  Lord 
Mansfield  says  that  awards  are  not  to  be 
scanned  with  critical  niceties,  as  they  are 
made  by  Judges  of  the  parties'  own  choosing, 
and  that  much  greater  latitude  and  less 
strictness  are  exercised  now  in  construing 
awards  than  formerly;  they  are  to  be  con- 
strued liberally  and  fayorably,  so  that  they 
may  take  their  effect  rather  than  be  defeat- 
ed. 1  Burr,  277."  The  case  of  Sumpter  y. 
Murrell,  2  Bay,  460,  is  to  the  same  effect 
See,  also,  Oreenyllle  ▼.  Spartanburg,  62  8.  O. 
125,  40  S.  B.  147. 

The  complaint  alleges  that  the  plaintiff 
received  both  a  plurality  and  a  majority  of 
the  votes  cast  in  the  contest  It  also  alleges 
that  a  large  number  of  spurious  and  illegal 
votes  were  cast  and  that  they  were  counted 
by  the  arbitrator  in  favor  of  the  defendants. 
Knights  of  Columbus.  The  plaintiff  does  not 
allege  tliat  there  was  misconduct  mistake,  or 
fraud  on  the  part  of  the  arbitrator.  As  the 
complaint  does  not  allege  either  of  these 
facts,  they  cannot  be  inferred  from  the  alle- 
gations therein  set  forth.  "While  a  demur- 
rer admits  traversable  facts.  It  does  not  ad- 
mit inferences  from  them  or  conclusions  of 
law."  6  Bncy.  of  PI.  &  Pr.  836.  It  may  be, 
as  there  are  no  allegations  in  the  complaint 
to  the  contrary,  that  the  spurious  and  Illegal 
votes  were  duly  considered  by  the  arbitrator 
in  making  his  award.  If  so,  even  though 
there  was  error,  the  award  would  not  be  set 
aside,  in  the  absence  of  fraud  or  mistake  on 
the  part  of  the  arbitrator. 

The  complaint  made  a  motion  to  amend  by 
substituting  an  amended  complaint  instead 
of  the  original,  alleging  fraud  and  mistake. 
The  last  question  for  consideration  is  wheth- 
er his  honor,  the  circuit  Judge,  erred  In  re- 
fusing the  amendments.  Such  motions  are 
addressed  to  the  discretion  of  the  circuit 
Judge,  and  his  action  is  not  subject  to  review 
by  this  court  unless  there  has  been  an  abuse 
of  discretion,  which  does  not  appear  in  this 
case. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afl^med. 

WOODS,  J.  I  concur.  Bven  if  the  circuit 
Judge  was  in  error  in  not  allowing  -the 
amended  complaint  on  the  ground  that  it 
stated  a  different  cause  of  action,  this  would 
not  avail  the  plaintiff,  because,  for  the  rea- 
sons indicated  in  the  opinion,  I  do  not  think 
the  proposed  amended  complaint  stated  a 
cause  of  action. 


(70  S.  C.  510) 

WILLOnOHBT  et  al.  ▼•  WILLOUGHBY. 

(Supreme  Court  of  South  Oarolhuu    March  S, 

1905.) 

OORTBAGT  —  AOTIOR  FOB  BREACH— <BVIDKNGB  — 
CONBIDEBATION— TBIAI/— INSTBUCnONS. 

1.  In  an  action  by  plaintiff  to  recover  on  an 
alleged  agreement  to  pay  the  proceeds  of  a  cer- 
tain insurance  policy  to  plaintiff,  the  agreement 
WEB  properly  admitted  in  evidence. 

2.  Where  two  brothers  entered  into  an  agree- 
ment with  their  two  aisters  to  pay  to  them  the 
proceeds  of  a  certain  life  insurance  policy  in  fa- 
vor of  the  brothers,  as  beneficiaries,  and  the  con- 
sideration named  in  such  agreement  was  $5 
in  hand  paid  to  the  broUiera,  and  one  of  them 
paid  the  proceeds  of  the  insurance  when  it  came 
to  him,  there  was  sufficient  evidence  of  a  valu- 
able consideration. 

8.  It  is  not  error  to  allow  the  jury  to  take 
with  them  into  the  Jury  room  the  pleadings  and 
amendments  thereto,  by  agreement  of  the  par- 
ties. 

4.  Where  two  brothers  entered  into  a  written 
agreement  with  their  sisters  to  pay  them  the 
proceeds  of  a  certain  insurance  policy  in  con* 
sideration  of  $5  In  hand  paid,  it  is  not  a  charge 
on  the  facts  to  state  that  the  agreement  pur- 
ports to  be  in  consideration  of  $5,  or  that  the 
moral  promise  made  between  the  brothers  in 
that  agreement,  if  one  performed,  would  raise 
a  sufficient  legal  consideration  to  compel  the 
other  to  perform  his  part  under  the  agreement. 

5.  A  mutual  promise  between  two  brothers  to 
pay  the  proceeds  of  an  insurance  poller  to  their 
sisters  is  based  on  a  sufficient  consideration, 
when  followed  by  performance  to  his  detriment 
by  one  of  the  parties. 

Appeal  from  Oonmion  Pleas  Circuit  Ck>urt 
of  Florence  County;  Purdy,  Judge. 

Action  by  Annie  BL  Wllloughby  and  Julia 
H.  Wllloughby  against  T^.  C.  Wllloughby. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

W.  F.  Clayton,  for  appellant  J.  P.  Mc- 
Neill and  Wilcox  &  Wilooz,  for  respondents. 

JONBS,  J.  The  plaintiffs  brought  this 
action  to  recover  of  defendant  f675,  with 
interest  from  the  29th  day  of  July,  1903, 
upon  an  alleged  agreement  to  be  hereinafter 
more  specifically  referred  to,  and  the  cause 
resulted  in  a  verdict  and  Judgment  in  favor 
of  plaintiffs  for  $606.  From  the  Judgment 
the  defendant  appeals  upon  exceptions  which 
we  now,  consider. 

1.  The  first  and  second  exceptions  complain 
of  error  in  the  ruling  of  the  court,  and  the 
court's  reason  therefor,  In  admitting  in  evi- 
dence the  following  instrument: 

''State  of  South  Carolina.  Florence  Cbun- 
ty.  This  agreement,  made  and  entered  into, 
in  duplicate,  by  and  between  W.  J.  Wll- 
loughby, of  Scranton,  S.  C,  and  T.  C.  Wll- 
loughby, of  Florence,  Si  C,  brothers.  These 
brothers  agree,  each  with  the  other,  to  donate 
and  give  to  their  single  sisters,  vis.:  Miss 
Annie  Wllloughby  and  Miss  Julia  Wlllough- 
by, of  Philadelphia,  Pennsylvania,  the  sums 
hereinafter  described,  and  explained,  as  fol- 
lows: Said  W.  J.  Wllloughby  agrees  to  give 
to  his  said  sisters  the  sum  of  one  hundred 
and  twenty-five  dollarSv  and  the  said  T.  (X 
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Willongbby,  on  liis  part  agrees  to  gira  to 
his  said  sisters  the  sum  of  six  hundred  and 
serenty-flye  dollars.  These  sums  of  money 
are  to  be  paid  out  of  the  proceeds  of  cer- 
tain life  insurance  policiea^  issued  on  the 
15th  day  of  May,  1903,  by  State  Mutual  Life 
Assurance  Company  of  Worcester,  Massa- 
chusetts, on  the  life  of  the  late  S.  J.  Wil- 
loughby,  in  favor  of  these  said  brothers  as 
beneficiaries,  and  to  be  paid  to  their  said 
sisters  immediately  after  said  life  insurance 
policies  hare  been  adjusted  and  paid  to  said 
brothers  as  benefldarles. 

*Vow  for  and  in  consideration  of  the  sum 
of  flye  dollars,  to  us,  the  said  W.  J.  Willough- 
by  and  T.  O.  Wllloughby,  paid  to  us  by  the 
said  Annie  WUloughby  and  Julia  Wlllough- 
by, receipt  of  which  is  hereby  acknowledged, 
bind  ourselTes,  our  heirs,  administrators  and 
•aftgna^  to  this  agreement 

•'W.  J.  Wflloui*by, 
•rr.  O.  Wllloughby, 
''Trustees, 

''^intnees:    OL  8.  Lucas. 

''Florence^  8.  O.,  July  lOth,  1003.** 

The  court,  after  proof  of  its  execution,  ad- 
mitted theaboye  instrument,  oyer  the  ob- 
jection of  the  defendant  that  the  same  was 
not  responsiye  to  the  allegations  of  the  com- 
plaint as  amended,  pursuant  to  the  notice 
to  make  more  definite.  To  make  this  point 
clear,  we  here  insert  the  complaint,  with  the 
amendments: 

"(1)  That  heretofore  the  defendant,  T.  G. 
Wllloughby,  and  one  W.  J.  Wllloughby,  In 
consideration  of  their  duty  to  the  plaintiffs, 
who  are  their  sisters,  and  in  reduced  finan- 
cial circumstances,  and  for  value  received, 
promised  and  agreed  to  pay  to  the  plaintiffs 
herein  eight  hundred  dollars,  in  the  follow- 
ing proportions,  to  wit:  The  said  W.  J. 
Wllloughby  promised  and  agreed  to  pay  his 
said  sisters,  the  plaintiffs  herein,  the  sum  of 
one  hundred  and  twenty-five  dollars,  and 
the  said  T.  C.  Wllloughby,  defendant  herein, 
promised  and  agreed,  as  aforesaid,  to  pay 
to  his  said  sisters  the  sum  of  six  hundred 
and  seventy-five  dollars;  the  agreement  above 
stated  being  mutual,  and  Jointly  binding  on 
both  T.  G.  Wllloughby,  the  defendant,  and 
W.  J.  Wllloughby. 

''(2)  That  the  amounts  to  be  paid  as  afore- 
said were  to  be  derived  from  insurance  of 
the  life  of  8.  J.  Wllloughby,  another  brother 
of  the  plaintiffs  and  the  defendant  and  of 
said  W.  J.  Wllloughby,  and  was  to  be  paid 
in  accordance  with  the  agreement  and  prom- 
ise above  stated,  immediately  after  said  in- 
surance had  been  paid. 

*'(3)  That  the  said  insurance  money  was 
collected  on  or  about  the  29th  day  of  July, 
1903,  and  the  said  W.  J.  Wllloughby  prompt- 
ly paid  the  amount  which,  under  said  agree- 
ment, it  was  his  duty  to  pay  to  the  plaintiffs, 
to  wit,  the  sum  of  one  hundred  and  twenty- 
five  dollars,  and  thus  performed  his  part  of 
the  mutual  agreement  and  promise  above  re- 
ferred to. 
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''(4)  That  the  defendant,  T.  G.  Wllloughby, 
has  failed  and  refused  to  pay  the  sum  of  six 
hundred  and  seventy-five  dollars,  which  it 
was  his  duty  to  pay  under  the  agreement 
above  referred  to,  and  is  therefore  now  in- 
debted to  the  plaintiffs,  by  reason  of  said 
agreement  and  the  collection  of  the  insur- 
ance money  above  referred  to,  in  the  sum 
of  six  hundred  and  seventy-five  dollars,  with 
Interest  thereon  from  the  29th  day  of  July, 
1906. 

"Wherefore  plaintiffs  demand  Judgment 
against  defendant,  T.  G.  Wllloughby,  In  the 
sum  of  six  hundred  and  seventy-five  dollars, 
with  interest  thereon  from  the  29th  day  of 
July,  1903,  at  seven  per  cent  per  annum, 
and  for  such  other  and  further  relief  as  may 
be  Just" 

The  defendant  made  a  motion  to  have  the 
complaint  made  definite  and  certain  In  two 
imrticulars:  "(1)  State  what  legal  duty  the 
defendant  Is  bound  to  perform  to  or  for  the 
plaintiffs.  <2)  With  whom  was  this  agree- 
ment entered  into,  and  what,  if  any,  was  the 
consideration?"  Thereafter  counsel  for  both 
parties  agreed  that  the  complaint  be  made 
definite  in  the  particulars  named,  as  follows: 

"(1)  As  to  the  first  item  relating  to  the 
legal  duty  devolving  upon  the  defendant  for 
the  payment  of  the  sum  mentioned  and  de- 
scribed in  plaintiffs'  complaint,  that  the  same 
is  predicated,  not  only  upon  the  moral  duty 
devolving  upon  him,  the  said  defendant,  to 
his  sisters,  the  above-named  plaintiffs,  but 
also  upon  (i  written  contract  or  agreement 
which  has  been  partly  performed. 

"(2)  As  to  the  item  or  interrogatory  relat- 
ing to  the  party  with  whom  such  contract 
or  agreement  was  made,  and  what,  if  any, 
was  the  consideration,  beg  to  reply  that 
the  agreement  was  entered  into  by  and  be- 
tween the  defendant  and  W.  J.  Wllloughby, 
of  the  first  part,  and  the  plaintiffs^  of  the 
second  part — the  stipulation  binding  the  said 
W.  J.  Wllloughby  in  said  agreement  having 
1)een  fully  met  by  him — ^and  that  the  con- 
sideration imported  was  legal,  good,  and  suf- 
ficient to  sustain  the  said  contract  as  set 
forth  in  the  complaint." 

We  think  the  instrument  was  properly  ad- 
mitted, as  relevant  to  the  cause  of  action 
stated,  whether  the  complaint  as  amended 
be  construed  to  allege  an  agreement  between 
plaintiffs  and  defendant,  or  to  allege  an  agree- 
ment between  the  defendant,  T.  O.  Wlllough- 
by, and  his  brother,  for  the  benefit  of  plain- 
tiffs, upon  sufficient  consideration. 

2.  The  third  exception  charges  error  in  re- 
fusing the  motion  for  nonsuit  The  nonsuit 
was  claimed  upon  the  ground  that  there  was 
no  proof  of  consideration,  and  that  the  agree- 
ment was  a  mere  gift  or  donation.  The  court 
substantially  held  (1)  that  the  instrument  it- 
self afforded  some  evidence  of  a  considera- 
tion of  $5  paid  by  plaintiffs;  (2)  the  mutu- 
ality of  the  agreement  between  defendants, 
with  testimony  tending  to  show  performance 
on  the  part  of  one  of  them,  was  some  evidence 
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of  a  gufflclent  consideratlCML  In  thia  we 
think  the  court  was  correct  There  was  not 
only  evidence  of  a  money  consideration, -bnt 
of  the  loss  or  detriment  to  one  of  the  parties 
performing,  both  of  which  elements  fall  with- 
in the  definition  of  a  valuable  consideration. 

3.  The  fourth  exception  is  unavailing,  as  it 
was  perfectly  proper  for  the  court  to  allow 
the  Jnry  to  take  with  them  into  their  room, 
on  retiring,  the  pleadings  in  the  case,  which 
would,  of  course,  include  the  amendments  to 
the  complaint,  as  the  result  of  the  motion  to 
make  definite.  Such  course,  instead  of  con- 
fusing the  jury,  as  to  the  issues,  was  calculat- 
ed to  aid  them. 

4.  It  is  complained  in  the  fifth  and  sixth 
exceptions  that  the  court  charged  on  the  facts 
in  the  following  charge:  *'In  the  agreement 
between  W.  J.  Willoughby  and  T.  (X  Wil- 
loughby,  the  concluding  portion  of  it  t^ur- 
ports  to  be  in  consideration  of  the  sum  of 
five  dollars.  That  would  be  a  sufficient  con- 
sideration. Or  the  moral  promise  made  be- 
tween T.  C.  Willoughby  and  W.  J.  Willough- 
by in  that  agreement,  if  the  one  performed 
his  part,  would  raise  a  sufficient  legal  consid- 
eration to  compel  the  other  to  perform  his 
part  under  that  agreement"  We  do  not  re- 
gard this  as  a  charge  on  the  facts.  The 
court  in  referriog  to  the  written  instrument 
did  not  say  that  the  $5  had  actually  been 
paid.  But  the  meaning  of  the  charge  was 
that  it  would  be  sufficient  consideration,  if 
paid,  or,  considered  with  reference  to  the  in- 
strument alone,  it  would  be  a  sufficient  con- 
sideration. The  undisputed  promise  to  pay 
was  undoubtedly  a  moral  obligation,  in  the 
sense  that  every  man  should  feel  morally 
Dound  to  fulfill  his  promise.  But  whether 
such  an  obligation  is  enforceable  in  law  was 
in  this  charge  made  dependent  on  whether 
it  was  supported  by  a  valuable  consideration, 
as  performance  on  the  part  of  one  of  the 
parties  to  his  loss  or  detriment  The  undis- 
puted evidence  was  that  W.  J.  Willoughby 
had,  pursuant  to  the  agreement  paid  the 
plaintiffs  $125. 

5.  The  seventh  exception  complains  of  er- 
ror in  charging  the  jury  **that  the  moral 
obligation,  when  coupled  with  a  promise  to 
pay,  raises  a  sufficient  consideration  upon 
which  to  base  an  action";  the  alleged  error 
being  that  there  was  no  testimony  in  the 
case  to  which  the  charge  was  applicable,  and 
the  language  of  the  charge  was  calculated  to 
make  the  jury  believe  that  a  voluntary  prom- 
ise of  the  defendant  to  his  brother  could  be 
taken  advantage  of  by  plaintiffs,  to  whom  no 
such  promise  was  made  either  in  the  written, 
instrument  or  In  the  evidence  adduced.  This 
exception  cannot  avail  appellant  We  are 
not  to  be  regarded  as  indorsing  the  charge 
unqualifiedly  in  such  isolated  form.  Per- 
haps the  preponderance  of  authority  would 
sustain  the  proposition  that  a  moral  obliga- 
tion is  not  a  valuable  consideration.  6th 
Bncy.  Law  (2d  Ed.)  679.  To  be  sufficient  to 
support  an  enforceable  promise,  the  moral 


obligation  should  be  at  least  what  is  called  a 
perfect  moral  obligation — an  obligation  of 
justice,  and  not  of  benevolence  or  piety.  Mc- 
Morris  v.  Hemdon,  2  Bailey,  56,  21  Am.  Dec. 
515.  But  this  is  not  the  ground  of  appellant's 
objection.  Taking  the  charge  as  a  whole,  and 
especially  in  connection  with  the  undisputed 
fact  that  W.  J.  Willoughby  performed  his 
part  of  the  agreement  no  ground  for  reversal 
appears.  Without  regard  to  the  fact  whether 
any  money  consideration  was  actually  paid 
by  plaintiffs,  as  recited  in  the  agreement  the 
mutual  promise  between  T.  G.  Willoughby 
and  W.  J.  Willoughby,  especially  when  fol- 
lowed by  performance  by  one  of  the  parties, 
to  his  loss  or  detriment  was  a  valuable  con- 
sideration, such  as  would  support  the  agree- 
ment as  one  enforceable  by  plaintiffs,  for 
whose  benefit  it  was  made. 

6.  The  last  exception  assigns  error  in  in- 
structing the  jury  that  they  might  award  in- 
terest from  July  29,  1903.  This  exception 
was  not  pressed  in  argument  and  inasmuch 
as  there  was  no  defense  of  payment  or  conn- 
terdaim,  and  the  verdict  was  for  less  than 
the  amount  specified  in  the  agreement  we  do 
not  see  that  the  charge  was  preji^dicial,  even 
if  it  should  be  conceded  that  it  was  not  cor- 
rect ;  but  we  think  it  was  correct  as  it  was 
an  admitted  fact  that  the  insurance  money 
was  collected  July  29, 1903. 

The  judgment  of  the  circuit  court  is  affirm- 
ed. 


(137  N.  C.  655) 
MARSHALL  v.  GORBETT. 

(Supreme  Gourt  of  North  Garolina.    Mardi  21, 

1905.) 

PUBUO  I^NDS  — OBANTS  WBOU  STATS  — SVI- 
OERCB— AOVBBSK  POSSESSION— OOLOB  OF  TI- 
TLE—DEEDS--CALLS—ASCEBTAIN1CXITT. 

1.  Abstracts  of  grants  from  the  state  In  the 
usual  form,  containing  the  name  of  the  grantee, 
the  number  of  acres,  the  description  of  the 
property,  and  the  date,  signed  by  the  Qovemor. 
certified  as  correct  copies  by  the  Secretary  of 
State,  and  recorded  in  the  office  of  the  register 
of  deeds,  are  admissible  to  show  title  out  of  the 
state. 

2.  Plaintiff  In  a  suit  to  quiet  tide  may  show 
a  chain  of  titie  connecting  himself  with  a  grant 
from  the  state,  or  build  up  title  In  himself  by 
adverse  possession,  or  by  showing  a  title  su- 
perior to  that  of  defendant  under  a  common 
grantor. 

3.  In  order  to  show  adverse  possession  under 
color  of  titie,  the  land  must  be  located  within 
the  boundaries  of  the  deed  conferring  such  color 
of  titie. 

[Ed.  Note. — For  cases  In  point,  see  vol.  1, 
Gent  Dig.  Adverse  Possession,  §S  463-^7.] 

4.  Land  cannot  be  located  under  a  deed  unless 
there  is  some  call  In  the  deed  for  a  natural  ob- 
ject, or  something  equivalent  thereto. 

5.  Where  a  deed  calls  to  begin  at  a  stake,  and 
then  calls  for  a  certain  stump  on  a  certain  run, 
and  the  stump  can  be  located,  the  jury  may  de- 
termine the  boundaries  of  the  land  by  reversing 
the  calls  and  locating  the  lines  bsck  from  the 
stump  to  the  point  of  beginning. 

0.  Testimony  of  the  chain  bearer  on  a  sur- 
vey made  a  year  before  the  execution  of  a  deed, 
showing  what  lines  were  run  and  marked  around 
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til*  property,  li  comi>etent  to  locate  tiM  bounda- 
ries ana  calto  of  the  deed. 

AH>eal  from  Superior  Ooort,  Pender  Cknm- 
ty;  Ferguson,  Judge. 

Action  by  John  B.  Marshall  against  Qeorge 
W.  Corbett  From  the  Judgment  rendered, 
plaintiff  appeals.    Reyersed. 

The  plaintlir  brings  his  cItU  action  porsu- 
ant  to  the  proTlsions  of  chapter  %  p.  87,  of 
the  Laws  of  1808,  for  the  purpose  of  quieting 
title.  He  alleges  that  he  is  the  owner  and 
in  the  possession  of  the  locus  in  quo;  that 
defendant  claims  title  thereto  adyerse  to  him, 
etc  Defendant  denies  plaintiff's  ownership, 
and  ayers  that  he  is  the  owner.  For  the  pui^ 
pose  of  showing  title  the  plaintiff  introduced 
a  deed,  duly  registered,  from  W.  A.  Lamb  to 
Mmeelf,  bearing  date  January  1,  18d8.  The 
land  is  described  as  ''beginning  at  a  stake 
on  the  run  of  Ck>lly  running  So.  21  W,  73 
poles  to  a  stake  in  Moore's  and  Lamb's  line, 
thence  Sa  57  B.  188  poles  to  a  stake,  thence 
N.  23  B.  21  poles  to  a  lightwood  stump  in 
the  edge  of  Ctolly  Swamp^  thence  with  Ck>lly 
to  the  beginning."  He  next  introduced  a 
deed,  duly  registered,  from  George  F.  Walk- 
er to  W.  A.  Lamb,  bearing  date  December 
22,  1863,  conyeyini  six  tracts  of  land.  Sey- 
eral  of  the  tracts  are  described  as  being  coy- 
ered  hj  grants  to  Samuel  Waters,  dated  dw> 
ing  the  years  1762  and  1764.  Plaintiff  next 
offered  to  introduce  seyeral  abstracts  of 
grants  issued  by  the  state  to  Samuel  Waters 
during  the  years  1762-1764.  The  abstracts 
were  in  the  usual  form:  "Sam'l.  Waters — 
640— on  Golly  Greek'*  (with  description  and 
date),  signed  by  Arthur  Dobbs.  They  were 
duly  certified  as  correct  copies  by  the  Secre- 
tary of  State,  and  recorded  in  the  office  of 
the  register  of  deeds,  etc.  Defendant  ob- 
jected. "The  court,  being  of  opinion  that 
said  [abstracts]  were  not  grants,  and  not 
sufficient  to  take  title  out  of  the  state,  ex- 
cluded the  grants  from  the  consideration  of 
the  Jury."  Plaintiff  excepted.  Plaintiff  in- 
troduced one  Bamhill,  who  testified  that  he 
owned  land  adjoining  the  land  in  controver- 
sy; that  he  was  present  when  Mr.  Golvln 
surveyed  the  Idnd  in  controversy  pursuant  to 
the  order  of  the  court  made  in  this  cause; 
that  he  was  also  present  when  W.  A.  Lamb 
made  a  survey  of  the  same  land  12  months 
before  he  sold  to  Marshall;  that  no  other 
survey  was  thereafter  made  until  Mr.  Golvln 
surveyed  it  pursuant  to  the  order  of  the 
coort  Plaintiff  then  offered  to  show  by  the 
witness  that  he  was  chain  bearer  at  the  time 
Lamb  made  the  survey',  and  that  the  lines 
were  run  as  claimed  by  the  plaintiff.  De- 
fendant objected.  Sustained.  Plaintiff  ex- 
^*^pted.  The  following  issues  were  submitted 
to  tbe  Jury,  to  which  they  responded  as  set 
out  in  the  record:  "(1)  Has  the  plaintiff  lo- 
cated his  lands?  If  so,  where  are  the  bound- 
aries? Answer:  No.  (2)  Has  the  plaintiff 
had  exclusive,  adverse  possession  of  the  land 
conveyed  by  his  deed  for  twenty-one  years. 


counting  the  time  from  23d  day  of  Septem- 
ber, 1863,  or  any  part  thereof?  If  so,  what 
part?  Answer:  *  *  *  (3)  Has  the  plain- 
tiff had  open,  notorious,  adverse,  exclusive 
possession  of  the  land  claimed  by  him,  or 
any  part  thereof,  for  thirty  years.  Including 
the  time  W.  A.  Lamb  had  possession  before 
the  commencement  of  suit?  If  so,  what 
part?  Answer:  From  A  to  B,  from  B  to  K, 
from  K  to  L,  from  L  to  A."  His  honor  ren- 
dered Judgment  that  plaintiff  was  the  owner 
of  the  land  included  within  the  boundaries 
indicated  by  the  Jury  in  response  to  the  third 
issue.    Plaintiff  excepted  and  appealed. 

Stevens,  Beasley  &  Weeks,  for  appellant 

OONNOB,  J.  (after  stating  the  facts).  We 
were  not  favored  with  a  brief  or  argument 
in  behalf  of  the  defendant,  and  are  not  quite 
sure  that  we  understand  upon  what  ground 
his  honor  excluded  the  abstracts  of  grants 
offered  by  the  plaintiff.  They  appear  to  be 
in  the  usual  form,  and  duly  certifl^  The 
only  statement  in  the  record  is  that,  in  the 
opinion  of  the  court;  they  were  not  grants, 
and  not  sufficient  to  take  titie  out  of  the 
state.  The  abstracts  are  in  exactiy  the  same 
form  as  the  one  which  was  held  by  this  court 
to  be  competent  in  McLenan  v.  Ghisholm,  64 
N.  0.  823.  Pearson,  C.  J.,  says:  'Trom  the 
abstract  it  appears  with  the  requisite  cer- 
tainty that  Sampson  Williams  was  the  gran- 
tee, Gov.  Martin  the  grantor,  the  three  hun- 
dred acres  of  land  therein  described  the  sub- 
ject of  the  grant,  and  that  a  grant  was  exe- 
cuted May  24,  1778.  This  is  settied."  With 
the  change  of  names,  etc,  the  language  is 
strictiy  appropriate  to  the  case  before  us: 
Nash,  J.,  in  Glark  y.  Diggs,  28  N.  G.  159,  44 
Am.  Dec.  78,  says  that  the  Legislature,  by  an 
act  passed  in  1748,  made  the  abstracts  en- 
tered in  the  office  of  Lord  Granville,  or  ex- 
emplifications of  them,  duly  proven  evidence 
as  if  the  originals  were  produced.  "The 
paper  offered  in  evidence  is  an  abstract  con- 
taining the  courses  and  distances  of  the  lines 
and  the  date,  and  is  signed  by  the  Governor 
of  the  colony,  and  the  Secretary  of  State  has 
certified  that  it  Is  a  true  copy  of  the  record 
of  the  grant  We  believe  that  the  practice 
has  been  uniform  to  record  abstracts,  and, 
though  the  act  is  not  brought  forward  in  the 
Revised  Statutes,  we  are  of  the  opinion  that 
the  act  merely  recognized  the  rule  of  the 
common  law,  and  by  the  latter  the  copy  was 
evidence."  Gandler  v.  Lunsford,  20  N.  G. 
142  (19).  The  plaintiff's  exception  must  be 
sustained. 

It  was  not  necessary  for  plaintiff  to  con- 
nect his  titie  with  that  of  Waters.  The 
plaintiff,  if  permitted  to  show  title  out  of 
the  state,  was  entitied  to  show,  if  he  could, 
a  chain  of  titie  connecting  himself  witlf  the 
grantor,  or,  if  unable  to  do  this,  to  build  up 
title  in  himself  by  any  of  the  ways  pointed 
out  in  Mobley  v.  Griffin,  104  N.  C.  112,  10  S. 
B.  142.     After  the  rejection  of  the  grants. 
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plaintlif  undertook  to  show  title  out  of  the 
state  by  showing  80  years'  possession  or  20 
years'  under  color  of  title.  For  the  latter 
purpose  it  was  necessary  that  he  locate  the 
land  within  the  boundaries  of  his  deed.  He 
encountered  difficulty  in  this  effort  because 
ills  deed  called  for  a  line  beginning  at  a  stake 
on  Golly.  Unless  there  was  some  call  in  the 
deed  for  a  natural  object,  or  something  equiy- 
alent  thereto,  he  could  not  locate  the  land. 
Archibald  v.  Dayis,  GO  N.  C.  322.  There  is» 
howeyer,  a  call  for  a  "lightwood  stump  on 
the  run  of  Colly."  If  he  could  locate  this 
stump  to  the  satisfaction  of  the  Jury,  there 
was  no  reason  why,  by  reyeraing  the  calls, 
the  Jury  may  not  haye  ascertained  and  locat- 
ed the  lines  back  to  the  beginning,  and 
thence  with  the  swamp  to  the  stump.  Dob- 
son  y.  Finley,  63  N.  G.  406.  His  honor  cor- 
rectly so  charged  the  Jury.  For  the  pur- 
pose of  locating  the  stump  and  aiding  the 
Jury  in  locating  the  lines  therefrom,  the  pro- 
posed testimony  of  Barnhill  was  competent, 
and,  if  accepted  by  the  Jury,  yery  yaluable. 
To  show  by  the  chain  bearer  at  a  suryey 
made  a  year  before  the  execution  of  the  deed 
what  lines  were  run  and  marked  around  the 
locus  in  quo  was  most  materiaL  The  plain- 
tiff's seyeral  exceptions  in  this  respect  from 
2  to  6,  inclusiye,  must  be  sustained.  We 
haye  examined  with  care  the  entire  record. 
There  are  quite  a  number  of  exceptions. 
As  the  case  goes  back  for  a  new  trial,  we 
deem  it  best  not  to  discuss  them,  as  they 
may  not  arise  again.  It  may  be  that  in  the 
light  of  the  finding  of  the  Jury  the  rejection 
of  the  grants  did  not  injuriously  affect  the 
plaintiff.  We  cannot  tell  bow  this  is.  There 
must  be  a  new  trial. 
New  triaL 


(187  N.  C.  53J) 

DUNN  et  al.  y.  DUNN. 

(Supreme  Gourt  of  North  Garolina.    March  21, 

1906.) 

TRUSTS— CONFUSION  OF  TRUST  FUNDS— LI  A  BH.- 
ITT  OF  TRUSTEE— TERMINATION  OF  TRUST— 
DISTRIBUTSSS  OF  FUND  —  ACTIONS —  LIMITA- 
TIONS. 

1.  A  trustee  who  mixed  the  trust  fauds  with 
his  own  money  wa^  not  relieyed  from  liability 
therefor  by  the  subsequent  depreciation  of  Gon- 
federate  money,  into  which  the  trust  funds  and 
his  own  money  were  converted  during  the  Giyil 
War. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  47, 
Gent  Dig.  Trusts,  {ft  811.  840-342.] 

2.  An  express  trust  to  hold  the  fund  for  the 
sole  use  of  the  beneficiary  to  whom  the  interest 
was  to  be  annually  paid  until  his  death,  at 
which  time  the  fund  was  to  be  divided  between 
the  beneficiary's  children,  terminated  at  the 
death  of  the  beneficiary,  and  the  trustee  then 
held  the  fund  simply  upon  an  implied  trust  to 
pay  the  same  over  to  the  beneficiary's  children, 
and  was  charged  with  no  doty  except  to  make 
•nch  payment. 

8.  Limitations  run  against  actions  to  enforce 
an  implied  trust  to  pay  money  on  demand. 

[lid.  Note. — ^For  cases  in  point,  see  vol.  88, 
Gent.  Dig.  Limitation  of  Actions,  If  600-601.] 


4.  Persons  entitled  to  funds  held  upon  an  Im- 
plied trust  to  pay  the  same  over  to  them  are 
barred  by  limitations  from  maintaining  an  ac- 
tion therefor  after  the  expiration  of  three  yean 
from  demand  made  by  tnem  for  such  payment 
and  the  trustee's  refusal  to  comply  therewith. 

6.  Under  Gode,  ft  168,  barring,  after  10  years, 
actions  not  otherwise  provided  for,  persons  en- 
titled to  a  trust  funa  after  the  death  of  the 
beneficiary,  who  are  under  no  disability,  are 
barred  from  sning  the  trustee  to  recover  the 
fund  after  10  years  from  the  death  of  the  bene- 
ficiary. 

Appeal  from  Superior  Gonrt,  Wake  Gomi- 
ty;  Long,  Judge. 

Action  by  J.  A.  Dunn  and  others  against  W. 
B.  Dunn.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.    Reyersed. 

Benjamin  Dunn  died  in  1852,  leaylng  a 
will  containing  the  following  clause:  '^I  give 
to  my  son  William  B.  Dunn  $400  In  trust 
however  for  the  sole  use  and  benefit  of  my 
son  Benjamin  G.  Dunn,  but  not  subject  to  his 
control  or  liable  for  his  debts  or  contracts 
in  any  way  whatever,  but  to  receive  the  in- 
terest annually,  and  at  the  decease  of  the 
said  Benjamin  G.,  I  give  and  bequeath  said 
amount  to  his  children,  to  share  and  share 
alike."  W.  B.  Dunn  received  this  fund,  and 
lent  it  out,  and  paid  the  interest  to  Benjamin 
G.  until  1860,  when  the  fund  yras  paid  back 
to  him,  and  because  of  the  coming  on  of  the 
war  he  did  not  have  an  opportunity  to  lend 
it  again  to  safe  parties.  He  mixed  said  mon- 
ey with  other  trust  funds  and  his  own  mon- 
ey in  a  pocketbook  which  he  kept  in  a  desk, 
and  from  this  pocketbook  he  used  money,  and 
put  other  money  in  it  from  time  to  time,  but 
always  had  more  than  $400  therein,  but  could 
not  say  that  any  of  this  identical  fund  was 
still  in  hand  at  the  close  of  the  war,  when 
the  money  in  the  pocketbook  all  became 
worthless.  The  claim  of  Benjamin  G.  to  the 
interest  is  not  in  controversy.  He  died  in 
1888,  and  this  suit  was  begun  in  1902  by  his 
children  to  recoyer  the  original  fund.  The 
defense  was  the  loss  of  the  fund  in  Gon- 
federate  money  and  the  statute  of  limita- 
tions. From  a  Judgment  in  favor  of  the 
plaintiffs,  the  defendant  appealed. 

N.  Y.  Gulley,  for  appellant  Armistead 
Jones  &  Son,  for  appellees. 

GLARK,  G.  J.  The  Jury  having  respond- 
ed **No"  to  the  issue,  "Did  the  defendant 
keep  the  said  $400  separate  from  his  own 
funds  after  its  receipt  in  1860?"  it  is  well 
settled  that  he  was  not  protected  from  lia- 
bility because  of  the  subsequent  depreciation 
of  Confederate  money.  Sliipp  v.  Hottrick, 
63  N.  G.  328;  Gummings  y.  Mebane,  63  N. 
G.  816.  But  the  court  erred  in  directing  the 
Jury  to  answer  "No"  to  the  issue,  "Are  the 
claims  of  all  the  plaintiffs  barred  by  the 
statute  of  limitations?"  The  sole  express 
trust  reposed  in  W.  B.  Dunn  by  the  will  was 
to  hold  the  fund  "for  the  sole  use  and  benefit 
of  Benjamin  G.  Dunn,"  to  receiye  and  pay 
over  the  interest  to  liim  annually.  At  the 
death  of  the  life  tenant  the  express  tniat 
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terminated.  Baker  ▼•  McAden,  118  N.  O. 
744,  24  &  B.  531.  The  trustee  tben  held  tlM 
fund  siinply  upon  an  implied  trust  to  pay 
oyer  to  the  plaintiffs,  to  whom»  by  the  terms 
of  the  will,  the  title  to  the  fund  then  passed. 
The  trustee  was  charged  with  no  duty  save 
that  Imposed  by  the  law  to  pay  over  when 
called  on.  The  statute  runs  against  an  im- 
plied trust    Parker  t.  Harden,  121  N.  O.  67, 

28  S.  B.  20;   Faggart  t.  Bost,  122  N.  C.  522, 

29  8.  E.  833;  Robertson  t.  Dunn,  87  N.  0. 
196.  In  case  of  a  demand  and  refusal,  three 
years  is  a  bar  (Robertson  t.  Dunn,  supra)» 
and  the  court  properly  held  that  one  of  the 
plaintiffs,  havtog  made  such  demand,  and 
not  haying  begun  this  action  within  three 
years  from  the  failure  of  the  defendant  to 
pay,  was  barred.  Houser  y.  Arnold,  122  N. 
G.  222,  29  8.  B.  334;  Board  of  Education  y. 
Board  of  Education,  107  N.  G.  367,  12  8.  E. 
462.  But  as  to  the  other  plaintiffs  who  made 
no  such  demand,  10  years  was  a  bar  under 
Gode,  S  158,  which  limitation  began  to  run  as 
soon  as  the  plaintiffs  who  were  under  no  dis- 
ability were  at  liberty  to  sue.  Eller  v. 
Ghurch,  121  N.  G.  272,  28  8.  B.  364.  The  life 
tenant  died,  and  the  right  to  the  fund  ac- 
crued to  the  plaintiffs  in  1888,  but  tliis  ac- 
tion was  not  begun  till  1902.  In  instructing 
the  Jury  to  respond  tliat  all  the  plaintiffs 
were  not  barred  of  recovery,  there  was  error. 


(US  N.  G.  GTD 


STATE  y.  YOUNG. 


(Bopreme  Gonrt  of  North  Garollna.    March  21, 

1905.) 

CBncnfAI.  I.AW  —  JT7B0BS  —  QUALIFICATIONS  — 
ISEEHOI.DBB8  —  APPEAL  —  WEIGHT  OF  Syi- 
OENCS— BBVISW-HSENTENGK— LABOB  OF  PBIS- 
0mBS--8TATUTES — CORBTITUTIONALITT. 

1.  An  objectioQ  that  a  conviction  \a  contrary 
to  the  eyidence  is  for  the  trial  judge,  and  not 
reviewable  on  appeal. 

2.  Since  land  covered  by  navigable  water  Is 
not  subject  to  grant  under  Gode,  ft  2751,  a  li- 
cense authorizing  the  licensee  to  lay  off  an  oys- 
ter and  clam  bed  in  the  waters  of  the  state, 
as  authorised  by  Gode,  §§  8390-8392,  was  a 
mere  license,  and  not  a  freehold  interest  in 
land,,  and  insufficient  to  qualify  the  licensee  for 
jory  duty  under  Gode,  §  1783,  requiring  jurors 
to  be  freeholders. 

3.  Where  plaintiff  was  convicted  of  assault, 
the  trial  judge,  having  sentenced  him  to  SO  days' 
imprisonment  in  the  county  jail,  was  authorized 
to  direct  that  he  be  assigned  to  the  commission- 
era  of  the  county  to  be  worked  on  the  public 
roads  durins  his  imprisonment,  under  Liaws 
1887,  p.  630,  c  355.  §  1,  authorizing  the  court 
to  sentence  direct  to  imprisonment  and  hard 
labor  on  the  public  roads  for  such  terms  as  are 
now  prescribed  by  law  for  their  punishment  in 
the  county  jails,  all  persons  convicted  of  of- 
fenses, the  punishment  whereof  would  otherwise 
lie  wholly  or  in  part  imprisonment  in  the  coun- 
ty jaiL" 

i.  Laws  1887.  p.  630,  c  355,  ft  1,  authorizing 
persons  convicted  of  offenses  the  punishment 
whereof  would  otherwise  be,  wholly  or  in  part. 
Imprisonment  in  the  count/  jail,  to  be  sentenced 
to  hard  labor  on  the  public  roads,  etc,  was  au- 
thorised by  Gonst.  art.  11,  §  1,  specifying, 
among  the  punishments  authorized,  ''imprison- 
ment with  or  without  hard  labor/'  and  declaring 


that  the  provision  for  imprisonment  with  hard 
labcT  shall  authorize  employment  of  such  con- 
vict labor  on  public  works  or  highways  and  oth- 
er labor  for  public  benefit. 

Appeal  from  Superior  Gourt,  New  Hanover 
Gounty;  Moore,  Judge. 

Paul  W.  Young  was  convicted  of  assault 
and  battery,  and  he  appeals.    Afitaned. 

Herbert  McGlammy*  for  appellant  The 
Attorney  General,  for  the  State. 

GI/ABK,  0.  J.  The  defendant,  convicted 
of  assault  and  battery,  assigns  as  error: 

1.  That  the  verdict  was  contrary  to  the 
weight  of  the  evidence.  This  was  a  matter 
for  the  judge  below,  and  is  not  reviewable. 
McCord  V.  Railroad,  134  N.  G,  50,  45  S.  B. 
1031;  State  v.  Kiger.  115  N.  G.  751,. 20  S. 
E.  456. 

2.  That  the  state  was  improperly  permit- 
ted to  challenge  one  E.  H.  Freeman,  tales 
Juror,  upon  the  ground  that  be  was  not  a 
freeholder.  The  clerk  of  the  superior  court 
had  issued  to  him  a  license  under  Gode,  H 
8880^92  (Laws  1803,  p.  237,  c.  287,  ft  2),  to 
lay  off  an  oyster  and  clam  bed  in  the  waters 
of  the  state.  This  was  not  an  interest  in 
land,  but  only  a  license  to  cultivate  oysters 
within  certain  limits  and  upon  prescribed 
conditions.  State  v.  Spencer,  114  N.  G.  777, 
19  S.  E.  93.  The  land  being  covered  by  nav- 
igable water,  is  not  subject  to  grant  under 
the  general  law  of  the  state.  Gode,  ft  2751. 
The  above-cited  statutes  style  such  authority 
issued  by  the  clerk  merely  "a  license,*'  and 
the  policy  of  the  state  in  reference  to  the 
oyster  privileges  may  be  changed  at  pleasure. 
Rea  V.  Hampton,  101  N.  G.  61,  7  S.  E.  649,  9 
Am.  St  Rep.  21;  State  v.  Gonner,  107  N.  G. 
931,  11  S.  E.  992;  Hess  v.  Muir,  65  Md.  586, 
5  Ati.  540,  6  Atl.  673;  McGready  v.  Va.,  94 
C.  S.  391,  24  L.  Ed.  248.  Freeman  possessed 
only  a  license,  not  an  interest  in  land,  and, 
not  being  a  freeholder,  was  properly  reject- 
ed as  a  tales  juror.    Gode,  §  1733. 

3.  The  third  and  last  exception  is  that  the 
judge,  having  sentenced  the  defendant  to  30 
days'  imprisonment  in  the  county  jail,  di- 
rected that  he  be  "assigned  to  the  commis- 
sioners of  the  county  to  be  worked  on  the 
public  roads  of  said  county  according  to  law 
during  the  term  of  his  imprisonment.*'  This 
is  in  pursuance  of  the  terms  of  the  statute 
(Laws  1887,  p.  630,  c.  355,  {  1),  which  au- 
thorizes the  court  to  sentence  direct  "to  im- 
prisonment and  liard  labor  on  the  public 
roads  for  such  terms  as  are  now  prescribed 
by  law  for  tbeir  punishment  in  the  county 
jails  •  ♦  ♦  all  persons  convicted  of  of- 
fences, the  punishment  whereof  would  other- 
wise be  wholly  or  in  part  imprisonment  in  the 
county  jail."  Prior  thereto,  section  3448  of  the 
Gode  conferred  on  the  county  commissioners 
of  each  county  the  power  to  provide  rules  and 
regulations  for  the  working  upon  the  public 
road  of  any  person  sentenced  to  jail  "upon 
conviction  of  any  crime  or  misdemeanor." 
In  State  v.  Norwood,  93  N.  G.  578^  and  State 
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Y.  Johnson,  04  N.  C.  868,  the  court  bavins; 
heJd  that  the  statute  gave  the  discretion  to 
the  county  commissioners  to  work  upon  the 
public  roads,  and  that  the  Judge  had  no  pow- 
er to  direct  the  defendant  to  be  so  worked, 
the  next  General  Assembly  (Acts  1887,  p.  630, 
c.  355)  gave  the  Judge  the  authority  to  make 
such  order,  thus  declaring  the  public  policy 
of  the  state.  Boon  thereafter,  in  State  v. 
Weathers,  98  N.  G.  685,  4  S.  B.'  512,  upon 
conviction  for  an  affray  and  mutual  assault, 
the  court  pronounced  Judgment  that  '*the 
convicted  defendants  be  put  to  work  on  the 
public  roads  by  the  county  commissioners," 
and  the  Judgment  was  affirmed.  This  court 
said,  speaking  through  Smith,  G.  J.,  at  page 
688,  08  N.  G.,  and  at  page  514,  4  S.  B.:  '*The 
form  of  the  sentence  is  fully  warranted  in 
the  recent  act  regulating  the  working  of  con- 
victs on  the  public  roads  (Acts  1887,  p.  630, 
c.  355),  which  directly  warrants  the  Judg- 
ments, and  places  convicts  sentenced  to  im- 
prisonment and  hard  labor  on  the  public 
roads  under  the  control  of  the  county  author- 
ities, investing  them  with  power  to  enact  all 
useful  rules  and  regulations  for  the  success- 
ful working  of  all  convicts  upon  said  public 
roads.' "  Thus  section  8448  of  the  Gode  and 
the  act  of  1887  were  declared  constitutiona]. 
To  the  same  effect  is  State  v.  Pearson,  100 
N.  G.  414,  6  S.  B.  887,  which  was  an  indict- 
ment for  an  affray.  In  State  v.  Hicks,  101 
N.  G.  747,  7  S.  B.  707,  this  court  held  that  "a 
defendant  convicted  of  unlawful  liquor  sell- 
ing may  be,  by  virtue  of  chapter  355,  p.  ^630. 
Acts  1887,  punished  by  imprisonment  at  hard 
labor  on  the  public  roads."  This  court  de- 
clared in  Myers  v.  Stafford,  114  N.  G.  234,  10 
S.  B.  764,  that,  bastardy  having  become  a 
'*petty  misdemeanor,"  a  defendant  convicted 
of  that  offense  "may,  under  the  authority  of 
section  8448,  be  put  to  work  on  the  public 
road  until  the  fine  and  costs  are  paid."  State 
V.  Haynie,  118  N.  G.  1266,  24  8.  B.  536^  was 
an  indictment  for  an  assault  with  a  deadly 
weapon.  This  court  again  said,  at  page  1270, 
118  N.  G.,  and  page  536,  24  S.  B.,  "The  per- 
mission to  work  the  defendant  on  the  public 
roads  was  authorized  by  the  act  of  1887,  p. 
630,  c.  355,"  citing  State  v.  Hicks  and  State 
V.  Weathers,  supra.  To  the  same  effect  is 
State  V.  Yandle,  110  N.  C.  874,  25  S.  B.  706. 

34  L.  R.  A.  302,  which  was  a  conviction  for 
an  assault  and  battery,  with  a  deadly  weap- 
on, and  this  court  held  that  one  legally  con- 
victed of  any  crime  or  misdemeanor  may 
be,  under  the  authority  of  section  3448,  sen- 
tenced to  work  upon  the  public  roads.  This 
was  cited  and  approved  in  Herring  v.  Dixon, 
122  N.  G.,  at  page  425,  20  S.  B.,  at  page  370. 
And  again,  in  State  v.  Smith,  126  N.  G.  1057, 

35  S.  E.  615,  a  sentence  to  work  the  public 
roads  on  conviction  of  retailing  spirituous 
liquors  without  a  license  was  declared  valid. 
See,  also.  State  v.  Hamby,  126  N.  G.  1066,  at 
page  1060,  35  8.  B.,  at  page  615.  In  the  lat- 
ter case  the  defendant  was  convicted  of 
carrying  a  concealed  weapon,  and  this  court 


declared  that  "the  legality  of  working  pe^ 
sons  on  the  public  roads  has  been  often 
held." 

The  Gonstitution  (artide  11,  S  1)  specifies, 
among  the  punishments  authorized,  "impris* 
onment  with  or  virlthout  hard  labor,"  and 
adds,  "The  foregoing  provision  for  impris- 
onment with  hard  labor  shall  be  construed 
to  authorize  the  employment  of  such  convict 
labor  on  public  works  or  highways,  and  other 
labor  for  public  benefit"  Under  this  author- 
ity, for  many  years,  by  repeated  legislative 
enactments  Ot>eginning,  indeed,  in  1866,  prior 
to  the  Gonstitution)  to  be  found  referred  to 
in  the  headlines  in  section  3448  of  the  Gode, 
and  by  the  uniform  and  repeated  decisions  of 
this  court,  "work  upon  the  public  roads"  has 
been  enacted  and  sustained.  This  public 
policy  was  probably  based  upon  the  three- 
fold consideration  that  prisoners  would  be 
healthier  working  in  the  open  air  than  when 
confined  In  filthy  and  often  overcrowded 
Jails,  that  the  taxpayers  should  not  be  bur- 
dened with  sustaining  them  in  idleness  when 
they  could  earn  their  keep  in  some  useful 
work  for  the  public  benefit,  and  that  the 
fear  of  being  seen  by  neighbors  on  the  public 
roads  might  have  a  more  deterrent  effect 
than  being  hidden  from  sight  and  public 
observation  behind  the  walls  of  a  Jail. 

The  argument  was  pressed  on  us  that  a 
Justice  of  the  peace  might  improperly  exer- 
cise such  power,  but  the  defendant  has  pro- 
tection by  the  right  of  appeal  to  the  superior 
court  in  all  cases.  It  was  also  argued  to 
us  that  the  regulations  under  which  prisoners 
are  worked  on  the  road  may  be  abused  and 
be  oppressive.  But  the  officers  are  responsi- 
ble for  such  misconduct  both  dvUly  and 
criminally,  and  abuse  Is  more  liable  to  occur 
when  prisoners  are  immured  tn  Jail  than 
when  working  under  the  public  eye.  In  both 
cases  the  humanity  of  the  law  requires  that 
the  regulations  must  be  reasonable.  The 
General  Assembly,  under  the  authority  of 
the  Gonstitution,  having  adopted  work  on  the 
public  road  as  a  part  of  the  punishment  for 
misdemeanors  and  crimes,  the  courts  have 
no  power  to  declare  such  sentence  void. 

No  error. 


(138  N.  C.  5:.">) 

8TATB  V.  BURTON. 

(Sopreme  Oourt  of  North  Garoliiia.     March 

21, 100&) 

IRDIOTMBNTB— PLEADING  09  PBOVISO-^INTOXI- 
CATINO  LIQUOB8— ILLEQAI.  SALES— PBOSSCU- 
TIONS— TIME  OF  OFTENSB— CBIMINAL  LAW- 
QUESTIONS  OF  VENUE— MODE  OF  BAISINO. 

1.  An  indictment  charging  the  sale  of' vinous 
liquors  in  violation  of  Pub.  Laws  1001,  p.  ^8, 
c  847,  forbidding  the  sale  or  manufacture  of 
liquor  in  a  certam  county,  section  1  of  which 
contains  a  proviso  that  it  shall  not  apply  to 
wine  or  cider  manufactured  from  fruit  raised 
on  the  lands  of  the  person  manufacturing  the 
samet  need  not  negative  the  proviso,  and  aver 


N.C.) 


STATJB  V.  BURTON. 


216 


that   the  liquors  sold  were  not  manufactured 
from  grapes  raised  on  the  lands  of  defendant 

[Ed.  Note. — ^For  cases  In  point,  see  voL  2^ 
Gent  Dig.  Intoxicating  Liquors,  |  247.] 

2.  In  a  prosecution  for  a  sale  of  liquor  in  a 
county  in  which  such  sales  are  prohibited,  it  is 
not  necessary  to  show  the  day  upon  whidi  the 
■ale  was  made; 

8.  Under  the  express  provisions  of  Code,  | 
1194,  an  objection  that  an  offense  was  not  com- 
mitted in  the  county  of  indictment  and  trial 
mnst  be  raised  by  plea  in  abatement. 

4.  Sufficiency  of  the  evidence  to  show  that 
the  offense  was  committed  in  the  state  cannot 
be  questioned  on  demurrer  to  the  evidence,  or 
by  a  request  to  charge  that  the  burden  of  proof 
is  on  the  state,  but  the  fact  that  the  offense 
was  committed  in  another  state  Is  matter  of  de- 
fense, which  defendant  may  show  upon  the  plea 
of  not  guilty. 

Appeal  from  Superior  Ooxatf  Duplin  CSouiip 
ty;  Justice,  Judge. 

Joel  Burton  was  convicted  of  violating  the 
liquor  law,  and  appeals.    Affirmed. 

Kerr  &  Gavin,  for  appellant  Robert  D. 
Gilmer,  Atty.  Gen.,  for  the  State. 

GONNOR,  J.  The  defendant  was  charged 
with  violating  chapter  847,  p.  488,  Pub.  Laws 
1901,  forbidding  the  sale  or  manufacture  of 
spirituous,  vinous,  or  malt  liquors  in  Duplin 
county.  Section  1  of  the  act  concludes: 
"Provided:  That  this  act  shall  not  be  so 
construed  as  to  apply  to  wine  or  cider  manu- 
factured from  grapes,  berries  or  fruit  raised 
on  the  lands  of  the  person  so  manufacturing 
the  same."  The  bill  of  indictment  charged 
the  sale  of  vinous  liquors.  It  contained  no 
ayerment  that  the  liquors  sold  were  not  man- 
ufactured from  grapes  raised  on  the  lands  of 
the  defendant  Defendant  made  a  motion  to 
quash,  for  that  no  such  averment  was  made. 
Motion  denied.  Defendant  excepted.  His 
honor  properly  denied  the  motion.  The  prin- 
ciple is  well  stated  by  Henderson,  O.  J.,  In 
State  ▼.  Norman,  13  N.  G.  222:  ''We  find 
in  the  act  of  our  Legislature  two  kinds  of 
provisos — the  one;  in  the  nature  of  an  ex- 
ception which  vTithdraws  the  case  provided 
for  from  the  operation  of  the  act;  the  other, 
adding  a  qualification  whereby  a  case  is 
brought  within  that  operation.  When  the 
proviso  is  of  the  first  kind,  it  is  not  neces- 
sary, in  an  indictment  or  other  charge  found- 
ed upon  the  act  to  negative  the  proviso.  It 
is  left  to  the  defendant  to  show  that  fact  by 
way  of  defense.  But  in  a  proviso  of  the  lat- 
ter description  the  indictment  must  bring 
the  case  within  the  proviso."  In  Norman's 
Case  the  act  defining  and  fixing  the  punish- 
ment for  bigamy  contained  in  the  same  sec- 
tion the  proviso.  Ashe,  J.,  in  State  v.  Heat- 
on,  81  N.  G.  542,  says:  "It  is  a  well-estab- 
lished principle  that  it  there  be  an  exception 
contained  in  a  clause  of  the  act  which  cre- 
ates the  offense,  the  indictment  must  show 
negatively  that  the  subject  of  the  indictment 
does  not  come  within  the  exception;  but 
when  the  exception  or  proviso  is  in  a  sub- 
sequent clause  of  the  statute,  as  in  this  case. 


it  is  a  matter  of  defense  for  the  defendant 
and  need  not  be  negatived  in  the  pleading."* 
The  defendant  presses  upon  our  attention 
the  language  of  Davis,  J.,  in  State  v.  Hazell, 
100  N.  G.  471,  6  S.  B.  404.  It  is  only  sug* 
gested  therein  that  the  indictment  should 
contain  the  negative  averment  The  lan- 
guage of  the  statute  under  which  the  indict- 
ment was  dravTu  was  different  from  that  un- 
der consideration.  In  any  event  the  case 
does  not  decide  the  point  The  defendant 
misconstrues  the  words  "same  clause,"  used 
in  many  of  the  opinions,  by  giving  to  it  the 
same  signification  as  "same  section."  The 
line  separating  the  two  classes  of  cases  is 
not  made  dependent  upon  the  mere  location 
of  the  excepting  language,  but  is  dependent 
upon  its  office  in  describing  the  offense. 
This  is  illustrated  in  State  t.  Holder,  183  N. 
G.  718,  46  S.  B.  862.  The  Indictment  did  not 
negative  the  fact  that  defendant  had  a  li- 
cense. This  was  a  fatal  defect  because  the 
statute  defines  the  offense  to  be  "retailing 
without  license."  As  in  State  v.  Krider,  78 
N.  G.  481,  an  indictment  charging  the  lar- 
ceny of  fish  was  held  defective,  for  that  it 
did  not  charge  that  they  had  been  reclaimed 
and  were  valuable  for  food,  etc.;  these  words 
being  an  essential  part  of  the  statutory  de- 
scription of  the  offense.  The  principle  is  ap- 
plied in  State  v.  Liles,  78  N.  G.  496. 

A  large  number  of  cases  are  to  be  found 
in  our  Reports  sustaining  the  ruling  of  his 
honor. 

The  defendant  pleaded  not  guilty.  The 
state  introduced  one  Lanier,  who  testified 
that  he  purchased  wine  from  defendant  sev- 
eral times  during  the  year  1904 — some  time 
in  August— paid  for  It  etc.  The  defendant 
demurred  to  the  evidence.  The  court  over- 
ruled the  demurrer,  and  defendant  excepted. 
The  court  charged  the  jury  that  it  devolved 
upon  the  state  to  satisfy  them  beyond  a  rea- 
sonable doubt  that  defendant  sold  witness 
vinous  liquors  within  two  years  before  the 
finding  of  the  bill,  for  gain,  in  Duplin  coun- 
ty. Defendant  excepted.  Verdict  of  guilty. 
From  a  judgment  upon  the  verdict  defendant 
appealed. 

The  grounds  of  the  demurrer  are:  First 
That  it  was  not  shown  upon  what  day  in  Au- 
gust the  sale  was  made.  There  is  no  merit 
in  the  point  Time  is  not  of  the  essence  of 
the  offense.  State  t.  Jones,  80  N.  G.  415. 
Second.  That  it  did  not  appear  that  the  sale 
was  in  Duplin  county.  Gode,  |  1194,  ex- 
pressly provides  that  this  objection  must  be 
taken  by  plea  in  abatement  State  v.  Hol- 
der, 183  N.  G.  709,  45  S.  B.  862.  The  author- 
ities are  uniform  and  fully  sustain  his  hon- 
or's ruling.  The  objection  that  there  was 
no  evidence  that  the  offense  was  committed 
in  the  state  cannot  be  sustained  on  the  de- 
murrer to  the  evidence,  or  the  request  to 
charge  that  the  burden  was  on  the  state. 
It  is  open  to  the  defendant  to  show  it  if 
he  can,  upon  the  plea  of  not  guilty.  State 
T.  Mitchell,  88  N.  G.  674.    The  court  express- 
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ly  left  the  question  to  the  Jury  whether  the 
defendant  sold  "vinous  liquors."  State  t. 
Scott,  116  N.  O.  1012,  21  S.  E.  194. 

We  have  examined  the  record  and  defend- 
ant's brief,  and  find  no  error. 


(137  N.  C.  646) 

GORBETT  y.  OLUTB  et  al. 

(Supreme  Court  of  North  Carolina.    March  21, 

1905.) 

GONTBAOT  «-  COITSIDEBATION  —  OOICPOUNDINO 
FBLONT  —  IIXEOALIT7  —  EFFECT— ACTS  OF 
AGENT— BESPONSIBILITT   OF   PBINOIPAL. 

1.  Where  the  obligee  in  a  note  and  mortgage 
obtained  by  an  agent  claimB  the  benefits  there- 
of, he  is  also  bound  by  the  acts  of  the  agent 
in  the  course  of  the  transaction  by  which  they 
were  procured. 

[Ed.  Note. — ^For  cases  in  point,  see  yol.  40, 
Gent  Dig.  Principal  and  Agent,  H  656-658.] 

2.  Where  a  note  and  mortgage  were  executed 
by  the  obligor  on  the  promise  of  the  obligee,  as 
the  sole  consideration  therefor,  not  to  prosecute 
a  son  of  the  obligor  for  a  felony  which  the 
obligee  represented  to  the  obligor  the  son  had 
committed,  the  consideration  was  unlawful,  and 
the  instruments  were  therefore  unenforceable. 

[lid.  Note. — For  cases  in  point,  see  vol.  11, 
Cent  Dig.  Contracts,  IS  633-653.] 

Appeal  from  Superior  Court,  Sampson 
County;  Ferguson,  Judge. 

Action  by  M.  J.  Corbett  against  Nancy  Clute 
and  others  to  foreclose  a  mortgage.  From  a 
judgment  for  defendants,  plalntlfF  appeals. 
Affirmed. 

E.  K.  Bryan  and  Grady  &  Graham,  for  ap- 
pellant J.  D.  Kerr  and  F.  R.  Cooper,  for  ap- 
peiiees. 

HOKE,  J.  The  plaintiff  declared  on  a  note 
for  $275,  due  January  1,  1900,  and  a  mort- 
gage to  secure  the  same  on  the  land  described 
in  the  complaint.  The  defendant  admitted 
that  she  executed  both  the  note  and  the  mort- 
gage, and  by  way  of  defense  alleged  that  she 
was  never  indebted,  herself,  to  the  plaintiff 
in  any  sum,  and  that  her  signature  to  this  in- 
strument was  procured  by  the  plaintiff's 
agent,  and  at  the  time  she  signed  the  same 
the  said  agent  said  to  her,  in  substance,  that 
Theo.  Clute,  the  son  of  the  defendant,  was 
indebted  to  the  plaintiff  in  the  sum  of  $275, 
and  had  obtained  said  amount  in  goods,  wares, 
merchandise,  and  money  by  false  pretense, 
and  that.  If  this  defendant  did  not  execute  the 
said  note  and  mortgage,  the  plaintiff  would 
institute  criminal  proceeding  against  Theo. 
Clute,  and  would  send  him  to  the  penitentiary 
imder  said  proceedings;  that  the  defendant, 
being  old,  feeble,  and  inexperienced  In  busi- 
ness affairs,  and  greatly  excited  and  alarmed 
by  said  false  statements  and  threats,  and  be- 
ing urgently  pressed  by  said  agent  and  attor- 
neys, who  refused  to  allow  this  defendant  to 
Investigate  the  matter  stated  to  her,  and 
without  consulting  counsel,  signed  said  note 
and  mortgage,  as  she  was  then  made  to  be- 
lieve, in  order  that  she  might  save  her  son 
teom  criminal  prosecution  under  the  threats 


and  charges,  but  having  received  no  valuable 
consideration  from  the  plaintiff.  The  defend- 
ant further  answered  that  the  sole  and  only 
consideration  for  the  note  and  mortgage  was 
the  agreement  and  promise  on  the  part  of  the 
plaintiff  to  forbear  and  suppress  a  criminal 
prosecution  in  the  courts  of  this  state  for  a 
felony,  to  wit, ''false  pretense"  against  her  son, 
and  the  threat  to  prosecute  her  son  for  such 
felony  unless  she  executed  said  note  and  mort- 
gage, and  the  promise  and  agreement  not  to 
prosecute  if  she  did  execute  the  same  was  the 
sole  and  only  inducement  and  consideration 
for  signing  and  executing  said  note  and  mort- 
gage, and  she  is  advised  and  believes  that 
said  note  and  mortgage  are  void,  and  prays 
that  they  be  canceled. 

The  following  issue  was  submitted  to  the 
Jury  upon  the  pleadings:  ^Dld  the  plaintiff, 
by  his  agent,  repres^it  to  the  defendant 
Nancy  Clute  that  her  son,  Theo.  Clute,  was 
guilty  of  an  offense  which  would  send  him  to 
the  penitentiary,  and  did  the  plaintiff  threaten 
to  prosecute  her  said  son  for  such  offense  if 
she  did  not  sign  the  note  and  mortgage,  and 
did  she  sign  the  note  and  mortgage  to  induce 
the  plaintiff  not  to  prosecute  said  son  for  such 
offense;  and  did  the  plaintiff  agree  not  to 
prosecute  her  son  in  consideration  of  her 
signing  said  note  and  mortgage?"  On  this 
issue  the  plaintiff  presented  the  note  and 
mortgage,  and  the  defendant  offered  evidence 
tending  to  establishthe  allegations  of  the  an- 
swer. The  court  charged  the  jury  that  the 
burden  was  on  the  defense  to  satisfy  them 
by  the  greater  weight  of  the  evidence  before 
they  could  answer  the  Issue  ''yes."  "In  other 
words,  if  the  evidence  fails  to  satisfy  you 
that  the  plaintiff  agreed  not  to  prosecute  her 
son  on  the  defendant's  signing  the  note  and 
mortgage,  it  Is  your  duty  to  answer  the  issue 
'no.'  If  the  defendant  has  satisfied  you  by 
the  evidence  that  the  plaintiff,  through  his 
agents,  did  threaten  to  prosecute  the  defend- 
ant's son  for  a  penitentiary  offense  unless  she 
executed  a  note  and  mortgage,  and  agreed 
that  if  she  executed  a  note  and  mortgage  he 
would  not  prosecute  him,  and  she  signed  the 
note  and  mortgage  to  save  her  son  from  being 
prosecuted  for  a  penitentiary  offense,  or  an 
offense  which  she  was  made  to  believe  from 
the  representations  of  the  plaintiff's  agent 
was  a  penitentiary  offense,"  it  was  their  duty 
to  answer  the  Issue  "yes."  Under  the  charge 
of  the  court,  the  Jury  answered  the  Issue 
"yes." 

During  the  progress  of  the  trial  the  plain- 
tiff noted  material  exceptions,  as  follows: 
At  the  close  of  the  defendant's  testimony,  the 
plaintiff  moved  for  Judgment,  which  was  re- 
fused, and  the  plaintiff  excepted.  Plaintiff 
then  rested,  and  moved  for  Judgment  on  the 
entire  testimony.  This  was  refused,  and 
plaintiff  again  excepted.  Plaintiff  then  re- 
quested the  court  to  charge  the  Jury  that  If 
they  believed  the  evidence  they  would  answet 
the  issue  "No."  This  was  refused  and  plain- 
tiff excepted.    On  the  rendition  of  the  ver- 
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diet  the  plaintiff  moved,  for  judgment  on  the  } 
Terdict,  which  was  refused,  and  plaintiff  again 
excepted. 

All  these  exceptions  were  evidently  made 
with  the  design  of  presenting  the  one  qnes- 
tlon  whether,  upon  the  pleadings  and  entire 
testimony,  the  defendant  had  made  out  a 
case  sufficient  to  Invalidate  the  plalntlfTs  note 
and  mortgage.  The  plaintiff  takes  the  posi- 
tion that  the  defendant's  case  should  be 
made  to  tnm  on  the  question  of  duress— 
whether  the  papers  presented  against  her 
were  signed  by  her  willingly,  or  whether  she 
was  so  wrought  upon  by  her  fears  aroused 
by  the  threats  against  her  son  that  she  was 
no  longer  a  free  agent  in  the  execution  of 
these  papers.  The  plaintiff  presented  an  Is- 
sue addressed  to  this  view  of  the  defense^ 
faulty  It  Is  true,  because  it  was  evidential 
only,  and  not  at  all  determinative,  and  the 
argument  and  authorities  dted  by  counsel  on 
this  appeal  are  all  addressed  to  this  same 
phase  of  the  defense.  The  position  Is  forcibly 
presented,  and  we  have  grave  doubts  if  the 
evidence  Is  sufficient  to  support  the  allegation 
of  duress. 

We  are  not  called  on,  however,  to  deter- 
mine this  question,  because  we  do  not  think 
the  defoise  can  be  so  confined,  nor  that  the 
cause  was  tried  on  this  feature  of  the  answer 
at  all.  There  te  in  the  defendant's  answw  a 
complete  defense  stated — ^that  the  only  consid- 
eration of  the  note  and  mortgage  was  the 
agreement  and  promise  on  the  part  of  the 
plaintiff  to  forbear  and  suppress  a  criminal 
prosecution  in  the  courts  of  this  state  for  fel- 
ony, to  wit,  a  false  pretense  against  her  son, 
and  the  threat  to  prosecute  her  son  for  said 
felony,  etc,  and  the  promise  and  agreement 
not  to  prosecute  was  the  sole  and  only  consid- 
eration and  Inducement  for  the  signing  of 
the  note  and  mortgage.  The  Issue,  while  con- 
taining some  matter  by  way  of  inducement, 
has  this  question  presented  In  clear  and  un- 
mistakable terms,  and  the  answer  decides  it 
against  the  plaintiff.  There  was  evidence, 
too,  supporting  this  defense,  and  sufficient  to 
warrant  the  verdict 

The  defendant  herself  testified  (at  the  time 
the  note  and  mortgage  were  executed)  that 
"the  plaintiff's  egent  told  me  that  my  son 
had  committed  a  penitentiary  offense,  and 
without  satisfaction  they  would  put  the  law 
to  him  to  the  fullest  extent"  Mrs.  Z.  B. 
Matthews,  a  witness  for  the  defendant,  tes- 
tified that  she  was  present  when  the  note  and 
mortgage  were  executed,  and  heard  the  plain-* 
tiflf 8  agent  say  to  the  defendant  that  he  had 
a  letter  In  his  pocket  from  his  house  to  put 
the  law  to  ber  son  to  the  fullest  extent,  that 
he  has  mortgaged  his  property  as  much  as 
seven  or  eight  times,  and  that  is  a  peniten- 
tiary offense,  and  without  satisfaction  his 
house  would  push  the  case  to  the  fullest  ex- 
tent but  "if  my  mother  would  let  him  have 
the  rent  money  It  would  be  all  right  with  the 
bouse."  Again,  the  same  witness  testified: 
'They  said  if  mamma  [defendant]  would  let 


them  have  the  rent  money,  and  back  It  up  by 
the  mortgage,  they  would  not  prosecute  Theo. 
TbB  note  was  to  represent  these  rents  and  .the 
mortgage  was  to  secure  the  note." 

The  charge  of  the  ^court  properly  put  the 
burden  on  the  defendant  of  making  her  de- 
fense good,  and  under  that  charge  the  jury 
have  found  the  facts  as  shown  in  the  ver- 
dict It  will  not  be  contended  that  the  plain- 
tiff Is  not  bound  by  the  statements  of  his 
agent  He  Is  here  now,  asserting  his  claims 
under  the  note  and  mortgage  obtained  for 
him  by  this  transaction,  and  if  he  claims  the 
benefits  he  must  accept  the  responsibility. 
Harris  v.  Delamar,  88  N.  G.  219;  Black  v. 
Bayless,  86  N.  G.  627.  And  on  the  facts  as 
established  by  the  verdict  the  authorities  are 
all  against  the  validity  of  the  plaintiff*? 
claim.  Vanover  v.  Thompson,  49  N.  G.  485; 
Qamer  v.  Quails,  49  N.  G.  223;  Lindsay  v. 
Smith,  78  N.  G.  828,  24  Am.  Rep.  463.  It  has 
been  suggested  that  these  decisions  are  not 
controlling,  because  In  this  case  no  indict- 
ment had  been  found  nqr  prosecution  insti- 
tuted. But  there  Is  no  reason  for  any  such 
distinction.    Authority  Is  equally  against  it 

It  is  against  public  policy  that  the  en- 
forcement of  the  criminal  law  should  be 
obstructed  or  perverted  by  contracts  made 
on  such  consideration  In  furtherance  of  per- 
sonal and  private  interests,  and  this  forbid- 
den result  can  be  accomplished  as  effectually 
by  the  suppression  of  Inquiry  before  as  after 
prosecution  commenced;  and  on  authority  the 
case  of  Garner  v.  Quails,  supra,  holds  that 
'^where  the  obligee  represented  to  the  obligor 
In  a  bond  that  a  relation  of  the  latter  had 
committed  an  indictable  offense,  and  pro- 
cured the  bond  In  question  to  be  executed  by 
agreeing  not  to  prosecute  for  such  offense,  it 
is  void,  whether  any  such  offense  had  been 
committed  or  not"  The  facts  of  that  case 
are  remarkably  like  the  present,  and  show 
that  no  prosecution  had  been  Instituted, 
They  are  stated  thus;  '*It  was  proved  that 
the  plaintiff  represented  to  Mrs.  Quails,  the 
principal  In  the  bond,  that  her  son-in-law, 
one  Fowler,  had  committed  three  several  for- 
geries, and  told  her  he  would  prosecute  him 
for  these  offenses  unless  she  gave  him  her 
bond  for  the  amount  Fowler  owed  him,  and 
that  if  she  would  give  him  her  bond  he  would 
not  prosecute.  She  thereupon  procured  the 
other  defendants  to  join  in  the  obligation, 
and  delivered  it  to  the  plaintiff.  There  was 
no  other  evidence  that  Fowler  had  committed 
the  offense  imputed  to  him  than  the  above 
declaration  of  the  plaintiff."  Battle,  J.,  in 
delivering  the  opinion,  says:  "It  is  now  well 
established,  as  a  broad,  conservative  princi- 
ple, that  no  executory  contract,  the  consider- 
ation of  which  is  contra  bonos  mores  or 
against  the  public  policy  or  the  laws  of  the 
state,  can  be  enforced  in  a  court  of  justice. 
Blythe  v.  Lovlnggood,  24  N.  G.  20,  37  Am. 
Dec.  402;  Ingram  v.  Ingram,  49  N.  G.  188, 
decided  at  this  term.  It  is  manifest  that  cou' 
tracts  founded  upon  agreements  to  compound 
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felonies  or  to  stifle  public  prosecutions  of  any 
kind  come  within  the  range  of  this  salutary 
principle." 

The  authorities  are  decislTe  against  the 
claim  of  the  plaintiff,  and  th^  Judgment  must 
be  affirmed. 


(m  N.  C.  572) 

WATTS  et  aL  T.  GRIFFIN. 

(Supreme  Court  of  North  Carolina.    March  21, 

1905.) 

WIIiLS  —  OOIfSTBUOnon  — DEVISES— OONDITZOn 
SUBSEQUENT—CEBTAINTY— VESTING 
OF  ESTATE. 

1.  Testatrix  devised  a  certain  homestead  to 
her  four  children,  and  with  equal  rights  in  the 
same,  until  21  years  after  the  death  of  their 
parents,  when  they  and  their  heirs  should  own 
the  same  In  fee.  neld  to  vest  the  children  with 
a  fee,  subject  to  the  condition  expressed,  and 
that  on  all  of  such  children  becoming  of  age 
they  could  by  their  joint  deed  convey  a  valid  ti- 
tle to  the  property. 

2.  A  condition  attached  to  a  devise  to  sons, 
that  if  at  any  time  they  should  marry  "conunon 
women."  then  their  interest  in  the  estate  de- 
vised should  terminate,  was  void  for  uncertainty 
as  to  the  classes  of  inoividuals  referred  to. 

8.  Where  testatrix  devised  a  homestead  to  her 
children  in  common,  and  provided  that  should 
her  sons  at  any  time  marry  ''common  women" 
thev  should  not  have  any  Interest  in  the  devise, 
such  provision  wss  a  condition  subsequent,  and, 
bein^  void  for  uncertainty,  did  not  prevent  the 
vesting  of  the  estate. 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty. 

Submiaslon  of  controversy  between  R.  A. 
Watta  and  others  against  W.  H.  Orlffin. 
From  a  judgment  in  favor  of  plaintiflfi,  de- 
fendant appeals.    Affirmed. 

This  Is  a  controversy  submitted  without 
action,  under  section  567  of  the  Code,  upon 
the  following  statement  of  facts:  The  plain- 
tiffs have  contracted  to  convey  the  land  de- 
scribed in  the  will  hereinafter  mentioned  to 
the  defendant  for  $5,000,  and  have  duly  exe- 
cuted and  tendered  to  him  a  deed  for. the 
same,  with  full  covenants  of  title,  and  de- 
manded the  payment  of  the  purchase  mon- 
ey. He  refused  to  pay  upon  the  ground  that, 
by  reason  of  the  special  provisions  of  the 
will  of  Fannie  Watts,  and  of  a  mortgage 
deed  and  assignment  made  by  her  husband, 
R.  A.  Watts,  Sr.,  the  plaintiffs,  who  claim 
under  said  Fannie  Watts,  cannot  convey  a 
good  and  indefeasible  and  unincumbered  ti- 
tle. The  items  of  the  will  which  it  is  neces- 
sary to  set  out  are  as  follows:  "First  I 
give  and  devise  to  my  beloved  children, 
Frank  Watts,  Eugene  Watts,  Florene  Watts 
and  Sam  Watts,  the  house  and  lot  whereon 
I  now  live,  to  own  in  the  following  manner: 
that  they  shall  own  the  said  house  and  lot 
as  a  common  home  for  themselves  and  with 
equal  rights  to  and  In  the  same  until  21 
years  after  the  death  of  both  their  parents, 
then  the  said  Frank  Watts,  Eugene  Watts, 
Florene  Watts  and  Sam  Watts  and  their 
heirs  shall  own  the  said  house  and  lot  in 
fee  simple.    The  room  in  the  aforesaid  house. 


known  aa  the  Andrew  J.  Flanner  room,  I  re- 
serve for  the  use  of  my  son  Andrew  J.  Ffain- 
ner  until  21  years  aft^  the  death  of  both 
my  husband  and  myself.    During  such  tlme^ 
my  son  Andrew  shall  have  the  personal  use 
only  of  the  sa}d  room.     My  will  is  that  in 
the  event  tliat  the  house  on  said  lot  should 
be  destroyed  by  fire,  the  insurance  on  the 
same  shall  be  used  to  build  another  house  on 
said   lot     Tenth.  Should   my   sons,   Frank, 
Eugene  and  Sam,  at  any  time  marry  com- 
mon women,  or  if  either  of  them  marry  a 
common  woman,  then   in  such   event  they 
shall  not  have  any  Interest  in  the  house  and 
lot  devised  in  paragraph  first  of  this  will.'* 
The  testatrix  provides  in  the  will  for  the  pay- 
ment of  the  premiums  for  insurance  on  the 
house  and  the  taxes.    The  plaintiffs,  except 
R.  A  Watts,  Sr.,  the  husband  of  the  testa- 
trix, are  the  persons  named  in  the  first  and 
tenth  items  of  the  will.    The  testatrix  had 
two  other  children  and  heirs,  R.  A  Watts, 
Jr.,  and  Mr&  Mamie  Hedrick,  who  are  now 
living.     The  plaintiffs  are  all  of  full  age, 
and  otherwise  have  full  capacity  to  convey 
the  land.     At  the  bearing  the  court  below 
held  that  the  plaintiffs   had  the  right  to 
convey  the  land  in  fee,  and  that  the  same  Is 
free  from  all  incumbrances,  and  adjudged, 
accordingly,  that  the  plaintiffs  recover  $5,000, 
the  purchase  money,  and,  on  payment  of  the 
same  by  the  defendant,  that  they  deliver 
the  deed  to  him.    Defendant  excepted  and 
appealed. 

Aycock  &  Daniels,  for  appellant     W.  C. 
Munroe  and  B.  A  Humphreys,  for  appellees. 

WALKER,  J.  (after  stating  the  case). 
When  this  will  was  before  the  court  for  con- 
struction at  a  former  term  (Ex  parte  Watts, 
130  N.  C.  237,  41  S.  B.  289),  the  question  in- 
volved in  the  litigation  was  quite  different 
from  that  which  is  now  presented  for  solu- 
tion. Proceedings  had  been  brought  to  sell 
the  land  or  home  place  described  in  the  will 
for  partition  among  the  four  devisees,  two  of 
whom  were  at  the  time  under  age.  It  was 
held,  and  correctly,  we  now  think,  that  the 
court  could  not  order  a  sale,  as  that  would 
defeat  the  intention  of  the  testatrix  to  pro- 
vide a  common  home  for  her  four  children 
during  a  period  limited  to  21  years  after  the 
death  of  herself  and  her  husband,  which  in- 
tention should  be  enforced,  it  not  being  con- 
.trary  to  public  policy,  nor  for  any  other  rea- 
son unlawful.  The  condition  certainly  was 
not  unlawful  as  to  the  Infants,  for  it  imposed 
no  greater  restraint  upon  the  alienation  of 
the  fee  by  them  than  did  the  law,  as  they 
could  not  convey  during  their  minority.  But 
the  court  went  further,  and  held  that  the 
time  during  which  the  house  and  lot  should 
be  owned  and  used  as  a  common  home  was 
not  unreasonably  long,  and  the  condition 
was  not  therefore  forbidden,  and  this  was 
held  to  be  the  law,  without  regard  to  the 
ages  of  the  devisees.    Counsel  for  the  defend 
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ant  now  contend  that,  If  the  condition  that 
the  house  and  lot  should  be  used  as  a  com- 
mon home  for  the  time  specified  In  the  will 
is  valid,  and  the  land  could  not  be  sold  in  the 
proceeding  for  partition,  as  decided  in  Bz 
parte  Watts,  supra,  it  follows  that  the  plain- 
tiffs cannot  sell  it  and  convey  a  good  title  by 
their  deed,  for  there  is  nothing  in  this  case  to 
take  it  out  of  the  rule  laid  down  in  Bz 
parte  Watts. 

This  contention  Is  based,  we  think,  upon 
a  misapprehension  of  the  true  scope  of  that 
decision.  The  court  expressly  stated  that  it 
•did  not  undertake  to  decide  the  question  now 
presented  in  this  case.  Justice  Douglas,  who 
wrote  the  opinion,  says:  "We  do  not  mean 
to  say  that  the  children,  or  any  of  them,  are 
required  to  live  in  the  house.  Nor  are  we 
passing  upon  the  effect  of  a  joint  deed  exe- 
cuted by  all  the  children  after  they  become 
sni  Juris.  Such  a  question  Is  not  before 
us  in  any  shape."  The  reason  for  that  ded- 
flion  was  that  there  was  not,  and  could  not 
be,  any  such  consent  by  the  infants  as  would 
vest  a  good  and  indefeasible  title  in  the  pur- 
<±a8er  at  the  sale.  But  we  are  dealing  with 
a  very  different  question,  for  It  appears  that 
all  the  interested  parties,  who  now  have  full 
capacity  to  consent,  have  actually  agreed  to 
«ell  and  convey  the  land  to  the  defendant  If 
we  should  find  that  the  testatrix  intended  to 
put  a  restraint  upon  the  alienation  of  the 
land,  and  has  in  fact  done  so,  we  might  be 
forced  to  declare  the  condition  to  be  void; 
but  we  should  seek  for  some  other  intent 
more  consistent  with  law,  and  if  we  can 
find  one  that  will  accord  just  as  well  with. the 
words  of  the  testatrix  as  the  other,  and  not 
trench  upon  any  principle  of  law  or  public 
policy,  we  should  adopt  that  one  as  the  true 
intent  We  think  it  is  clear  that  the  testa- 
trix gave  the  house  and  lot  to  her  children 
for  the  purpose  of  advancing  their  Interests 
tn  life  by  providing  them  and  each  of  them 
with  a  home  in  the  event  that  one  was  need- 
ed, and  she  also  Intended,  in  furtherance 
of  this  design,  that  the  land  should  not  be 
<?onveyed  or  disposed  of  without  the  consent 
of  all  the  devisees.  Each  one  was  at  all 
times  to  have  access  to  the  house  and  lot  for 
the  purpose  of  using  them  as  a  home,  and 
could  not  be  deprived  of  this  right,  either 
-directly  or  Indirectly,  nor  be  affected,  by  the 
act  of  any  of  the  otiiers  which  would  be  cal- 
•culated  to  Interfere  with  or  impair  the  full 
enjoyment  of  the  right  In  a  few  words, 
she  did  not  Intend  that  any  of  her  children 
should  become  homeless.  We  need  not  in- 
quire whether  the  condition  was  void,  in  so 
far  as  it  incidentally  Imposed  a  restraint 
upon  the  right  of  alienation  of  each  one  of 
the  children,  so  that  no  one  of  them  could 
<»nveyhis  or  her  Interest  without  the  consent 
of  the  others  during  the  prescribed  period 
of  time,  because  we  have  no  such  case  pre- 
sented. It  is  quite  sufficient  for  us  to  de- 
clare, as  we  do,  that  it  was  not  Intended  by 
the  testatrix,  If  all  of  her  children  should 


think  it  best  for  them  to  part  with  the  home- 
stead, so  that  each  could  buy  a  separate 
home  for  himself  or  herself,  they  should  be 
prohibited  from  doing  so.  Such  a  construc- 
tion might  produce  dissension  and  strife  in 
the  family,  something  that  we  can  well  see 
she  neither  contemplated  nor  desired.  Giv- 
ing to  each  one  a  veto  power.  It  was  left 
to  all  of  them.  If  they  could  come  to  an 
agreement  to  do  with  the  property  just  as 
they  pleased,  and  as  they  might  think  would 
promote  their  interests,  their  happiness  and 
welfare  evidently  being  the  paramount  intent 
of  the  donor.  The  effect  of  the  devise  was  to 
give  the  children  a  fee,  subject  to  the  con- 
dition expressed  In  the  gift  If  it  was  in- 
tended that  the  gift  of  the  land  until  21 
years  after  the  death  of  the  surviving  parent 
should  create  a  separate  and  distinct  estate 
to  be  carved  out  of  the  fee,  or  what  we  may 
call  a  particular  estate,  with  a  remainder  to 
the  donees  in  fee  at  the  expiration  of  that 
time,  the  two  estates,  having  met  in  the  same 
persons  and  in  the  same  right,  would  unite 
under  the  doctrine  of  merger,  and  become  one 
estate  in  fee.  Grudup  v.  Holding,  118  N.  0. 
222,  24  S.  B.  7,  which  was  cited  by  the  de- 
fendant's counsel,  is  clearly  distinguishable 
from  our  case.  It  was  there  decided  that 
the  mother  held  the  land  in  trust  for  her  own 
use  and  the  use  of  her  children,  who  were 
Infants,  and  could  not  sell  it  in  violation  of 
the  terms  of  the  will.  There  was  no  con- 
sent by  all  of  the  interested  parties  to  sell, 
as  in  this  case. 

The  defendant  contends  that  the  plaintiffs 
cannot  convey  a  good  title  because  of  the 
condition  annexed  to  the  interests  of  the 
three  sons  in  item  10  of  the  will.  As  a  gen- 
eral rule,  the  law  will  not  recognize  and 
enforce  conditions  In  restraint  of  marriage. 
They  are  regarded  as  against  public  policy 
and  therefore  Invalid.  But  where  they  are 
only  partial  and  confined  within  reasonable 
limits,  the  law  does  not  pronounce  them  void. 
If  they  do  not  unduly  Interfere  with  the  bene- 
ficiary's right  of  choosing  whom  and  when 
he  will  marry.  The  rule  Is  thus  stated  in 
Pritchard  on  Wills,  §§  156  and  157:  "A  con- 
dition annexed  to  a  gift  entirely  restraining 
the  donee  from  marriage  Is  unreasonable, 
against  public  policy,  and  void,  and  the  donee 
will  take  the  gift  free  and  discharged  from 
the  condition.  And  even  If  there  be  no  pos- 
itive prohibition,  yet  if  the  condition  an- 
nexed to  the  gift  is  such  as  (H;>erates  to  oc- 
casion a  probable  prohibition,  or  is  of  so 
rigid  a  character,  or  so  tied  up  to  particular 
circumstances,  as  to  unreasonably  Impede 
the  donee  In  the  choice  of  marriage,  and 
therefore  occasion  a  virtual  restraint  It  is 
void.  But  restraints  designed  for  the  pro- 
tection of  youth  and  inexperience  against 
rash  and  improvident  marriage,  by  postpon- 
ing it  until  such  time  as  Is,  or  limiting  it  to 
such  circumstances  as  are,  presumably  to 
the  advantage  of  the  person  affected,  are 
valid."    But  all  such  condltlonB»  besides  be- 
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iBg  reasonable,  must  be  certain  In  their 
terms,  so  that,  for  example,  when  a  bene- 
ficiary is  forbidden  to  marry  any  member 
of  a  certain  class,  the  court  can  deter- 
mine who  was  intended  to  be  embraced 
by  the  condition.  "Perhaps  no  general  mle 
can  safely  be  laid  down;  but,  independently 
of  the  question  whether  a  condition  inyolyeB 
anything  illegal  or  impolitic,  in  order  that 
it  may  be  effectual,  the  meaning  of  the  tes- 
tator must  be  reasonably  clear  and  precise." 
Theobald  on  Wills,  452.  In  this  case  we 
are  not  provided  with  any  rule  or  definite 
criterion  by  which  it  can  safely  be  decided 
to  what  particular  persons  the  testator  re- 
ferred. The  word  "common*'  means,  not  ex- 
cellent or  distinguished  in  tone  or  quality; 
ordinary;  commonplace;  plebeian;  hack- 
neyed; coarse;  low;  unclean;  or  glyen  to 
habits  of  lewdness.  These  are  some  of  its  ac- 
cepted definitions,  and  we  can  easily  see  from 
them  that  its  meaning  has  a  very  wide  range 
and  is  capable  of  almost  indefinite  expansion. 
It  certainly  embraces  a  very  large  class  of 
people  of  difTerent  types  and  characteristics, 
and,  apart  from  any  objection  that,  perhaps, 
may  properly  be  urged  against  the  condition 
as  being  too  comprehensive  by  reason  of  the 
broad  signification  of  the  word  whidi  was 
used  to  describe  the  persons  intended.  It  has 
not  the  element  of  certainty  which  the  law 
requires,  as  it  refers  to  different  classes  of 
individuals,  without  in  any  way  indicating 
which  one  of  those  classes  was  meant  The 
condition  is  void  for  uncertainty,  and,  being 
a  condition  subsequent,  the  gift  is  absolute. 
Theobald,  supra,  450.  It  operates  merely  to 
divest,  and  not  to  prevent  the  vesting  of,  the 
interest  so  given,  and  is  not  therefore  a  con- 
dition precedent  2  Jarman  on  Wills  (5th 
Am.  Ed.)  516;   Lloyd  v.  Branton,  8  Mer.  108. 

The  question  raised  as  to  the  mortgage  and 
assignment  of  B.  A.  Watts,  Sr.,  was  decided 
in  the  case  of  Ex  parte  Watts,  and  we  see 
nothing  in  this  case  to  vary  its  facts  from 
those  upon  which  that  decision  was  based, 
nor  do  we  think  we  should  change  the  opin- 
ion, there  expressed,  that  he  had  no  interest 
In  the  property.  Tiddy  v.  Graves,  126  N.  C. 
620,  36  S.  E.  127;  Hallyburton  v.  Slagle,  132 
N.  C.  947,  44  S.  B.  655. 

Our  conclusion  Is  the  court  was  right  in 
adjudging  that  the  plaintiffs  can  convey  by 
their  deed  a  good  and  perfect  title  to  the 
premises. 

No  error. 


(137  N.  C.  562) 


In  re  YOUNG. 


(Supreme  (>oiirt  of  North  Garollna.    March  21, 

1905.) 

CONTEMPT— INTERFERENCE  WITH  JUDICIAI,  PRO- 

CEXDINOS— ATTEMPT   TO    INDUCE    WITNESS 

TO   LEAVE  THE  STATE. 

1.  In  a  proceeding  under  C3ode,  §§  654,  656. 
authorlsinz  the  punishment  as  for  contempt  of 
nnkiwful  mterference  with  the  proceedings  in 
an  action,  or  acts  tending  to  defeat  or  impair 


rights  or  remedies  In  an  action,  a  person  pro- 
ceeded against  as  for  contempt  for  attempting 
to  indnce  a  witness  against  nim  to  leave  the 
state  cannot  purge  himself  of  the  contempt  by 
avowals  of  lack  of  intent. 

2.  Laws  1891,  p.  87,  c.  87,  making  It  a  mis- 
demeanor to  intimidate  or  attempt  to  intimi- 
date any  witness,  is  in  addition  to  power  given 
by  the  Code  to  pmiish  as  for  contempt,  and  is 
not  a  repeal  of  that  provision. 

3.  Laws  of  1891,  p.  87,  c.  87,  punishing  a  per- 
son who  by  threats  intimidates  a  witness,  does 
not  apply  to  an  attempt  to  bribe  a  witness  to 
leave  the  state. 

[Ed.  Note. — ^EV>r  cases  In  point,  see  vol.  10, 
Cent  Dig.  Contempt,  %  27.] 

4.  The  provision  of  the  Code  applies  to  crim- 
inal as  well  as  civil  cases. 

Appeal  from  Superior  Court,  New  Haven 
County;    Moore,  Judge. 

Proceeding  against  Paul  W.  Young  to  pun- 
ish respondent  as  for  contempt  From  a 
Judgment  finding  respondent  guilty,  he  ap- 
peals.   Affirmed. 

Herbert  McClammy,  for  appellant  The 
Attorney  General,  for  the  State, 

CLARK,  a  J.  This  was  a  proceeding  "as 
for  contempt"  The  court  found,  among  oth- 
ers, the  following  facts:  "Paul  W.  Young 
was  a  defendant  in  a  criminal  action  pending 
In  the  superior  court,  and  Grace  Greorge  was 
a  witness  duly  recognized  for  her  appearance 
to  testify  against  said  Young  in  said  crim- 
inal action.  On  21st  September,  1904,  the 
resi)ondent  tried  to  persuade  tiie  witness 
to  leave  the  state,  and  not  appear  In  court 
against  him,  offering  to  take  her  in  his 
buggy  to  another  railroad  station,  and  to 
give  her  $10  to  pay  her  way  on  the  railroad 
to  Norfolk;  also  to  put  up  a  $100  diamond 
ring  to  indemnify  her  for  the  apprehended 
forfeit  of  her  $50  bond  for  appearance  at 
court  as  a  witness."  The  court  further  found 
that  said  Grace  George  refused  to  leave  .the 
state,  and  that  the  object  and  purpose  of 
the  respondent  "was  to  defeat,  impair,  and 
prejudice  the  rights  and  remedies  of  the 
state  in  said  criminal  action  of  State  v.  Paul 
W.  Young,"  and  that  his  conduct  had  such 
tendency.  The  court  adjudged  that  the  re- 
spondent was  "guilty  as  for  contempt  of  this 
court  in  the  particulars  set  forth  in  the  find- 
ings of  fact,"  and  that  he  pay  a  fine  of  $50 
and  the  costs  of  the  proceedings.  This  pro- 
ceeding is  expressly  authorized  by  section 
654,  subsec.  3,  of  the  Code,  making  punisha- 
ble as  for  contempt  all  persons  gMty  of 
"unlawful  interference  with  the  proceedings 
in  any  action,"  and  section  656,  which -em- 
braces such  acts  as  "tend  to  defeat,  impair. 
Impede,  or  prejudice"  rights  or  remedies  "In 
an  action  then  pending."  The  law  govern- 
ing proceedings  as  for  contempt  has  been 
so  recently  and  so  fully  considered  In  Re 
Gorham,  129  N.  C.  481,  492,  40  8.  E.  811, 
that  the  citation  of  additional  authority  is 
unnecessary.  There  being  evld^ice  to  sup- 
port the  findings  of  fact  by  the  Judge  below, 
they  cannot  be  reviewed  In  this  court  on  ax>- 
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peaL  Tb«re  was  abundant  evidence  to  aoo- 
taln  his  flndlngg,  and  the  pnnlslunent  of  the 
d^endant  was  authorized  by  law.  The  re- 
spondent could  not  purge  himself  in  a  case 
of  this  kind.  That  Is  admissible  only  "where 
the  Intention  is  the  grayamen  of  the  offense." 
The  Intention  here  Is  not  to  be  considered, 
for  It  Is  the  acts  of  the  respondent  which 
constltnte  the  contempt"  Oorham*s  Case, 
128  N.  a«  at  page  4BS,  40  8.  B.,  at  page  81S. 

Chapter  87,  p.  87,  Laws  1881,  making  It  a 
misdemeanor  for  any  person  '%y  threats, 
menaces,  or  in  any  other  manner  to  intimi- 
date or  attempt  to  intimidate"  any  person 
summoned  or  acting  as  a  Juror  or  witness 
from  attending  upon  said  court,  would  not 
embrace  this  case,  which  was  not  one  of 
intimidation;  and,  besides,  such  statute  is 
additional  to,  and  not  a  repeal  of,  the  in- 
herent right  of  the  court  to  protect  itself 
from  Interference  by  bribery  or  Intimidation 
of  Its  jurors  or  witnesses.  Nor  is  such 
power  of  the  court  ''as  for  contempt"  re- 
stricted to  interference  by  bribery  or  intlmi- 
datKm  of  Jurors  or  witnesses  in  dril  cases. 
There  Is  nothing  In  the  nature  of  things 
which  should  thus  'Shorten  the  arm  of  the 
law." 

No 


037  N.  C.  616) 
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LIFB  ASS'N. 

(Supreme  Oourt  of  North  Osrolina.    March  21, 

1905.) 

IHSXTSAlf  CB— CANCKUATION  07  POUOT— BSOOV- 
KBT  OF  PBEMITTKS— IfONST  BXOSITED-^nDO- 
MKNTB  --  DBFAULT  —  VACATION  —  ACTIONB— 
BBS  JtTDXOATA— APTBAXAIfOB— COBBBCnON  07 


1.  A  Judgment  having  been  rendered  against 
defendant  by  default,  it  filed  an  appearance  for 
the  sole  purpose  of  moving  to  set  aside  the  judg- 
ment aa  irregular,  and  to  find  the  facts  as  set 
f<Hth  in  an  affidavit  submitted,  or  to  pass  on 
proposed  findings  of  fact.  Held  that,  as  the  mo- 
tion affected  the  merits  of  the  case,  the  appear- 
ance was  general,  and  constituted  a  submission 
of  defendant's  person  to  the  jurisdiction  of  the 
court. 

[IkL  Note. — ^For  cases  in  point,  see  vol  8» 
Cent.  Dig.  Ai^earance,  H  42-62.] 

2.  Where,  after  judgment  had  been  entered 
against  a  defendant  by  default,  it  unsuccessfully 
prosecuted  an  action  to  set  aside  the  judgment 
on  the  ground  of  fraud,  the  judgment  in  such  ac- 
tion was  not  res  judicata  of  a  subsequent  pro- 
ceeding by  motion  in  the  cause  to  set  aside  the 
default  judgment  for  irregularity. 

3.  An  irregular  judgment  can  be  set  aside  by 
a  motion  in  the  cause  by  a  party  thereto  with- 
in a  reaaonable  time  after  the  term,  on  a  show- 
ing of  merits. 

4.  A  ruling  of  the  trial  court  refusing  to  set 
aside  a  default  judgment  will  not  be  reversed 
on  appeal,  though  based  on  an  erroneous  ground, 
if  the  ruling  in  itself  is  correct 

5.  Where  an  insurance  company  wrongfully 
canceled  plaintiff's  policy,  plaintiff  could  re- 
cover the  exact  amount  previously  paid  to  de- 
fendant for  premiums,  as  money  which,  in  eq- 
uity and  good  conscience,  defendant  ought  to 
refund. 

6.  Code,  f  885.  subd.  1,  provides  that  judgment 
hy  default  final  may  be  had  on  failure  of  de» 


fendant  to  answer  where  complainant  sets  forth 
a  cause  of  action  for  breach  of  an  implied  con- 
tract to  pay,  absolutely  or  on  a  contingency,  a 
sum  of  money  fixed  by  the  terms  of  contract,  or 
capable  of  being  ascertained  therefrom  by  com- 
putation; that  upon  proof  of  personal  service^ 
and  upon  the  complaint  being  verified,  judgment 
shall  be  entered  at  the  return  term  for  the 
amount  mentioned  in  the  complaint,  eta  HM^ 
that  where,  in  an  action  to  recover  premiums 
paid  on  a  policy  wrongfully  canceled^  the  com- 
plaint was  verined,  the  amount  plaintiff  was  en- 
titled to  recover  was  fixed,  so  that  on  default 
he  was  entitled  to  a  final  judgment  at  the  return 
term,  without  submitting  the  matter  to  a  jury. 

7.  Where  the  court  at  the  first  term  gave  a 
Judgment  by  default  and  in<^uiry  in  a  case  where 
plaintiff  was  entitled  to  a  judgment  by  default 
final,  for  a  certain  sum  of  money,  on  a  verified 
complaint,  the  court  could  correct  the  error 
and  give  Judgment  by  default  final  at  the  next 
term. 

Brown,  J.»  dissenting. 

Appeal  from  Superior  Ck>nrt,  Oraven  Ck>Dn- 
ty;  Councill,  Judge. 

Action  by  8.  U.  Scott  against  the  Mutual 
Reserve  Fund  Life  Association.  From  an 
order  refusing  to  set  aside  a  Judgment,  de- 
fendai^  appeals.    Affirmed. 

The  plaintiff  alleges  that  the  defendsnt 
had  wrongfully  canceled  his  policy  aftar  he 
had  paid  thereon,  in  fees,  annual  dues,  and 
mortuary  assessments,  the  sum  of  $621.66, 
and  to  recover  that  sum  he  sued  in  this  ac- 
tion. The  defendant  being  a  nonresident  in- 
surance company,  process  was  served  on  th^ 
Insurance  Commissioner,  as  provided  by  the 
act  of  1899,  p.  147,  c.  64.  At  Februaiy  term, 
1902,  there  was  a  Judgment  by  default  dlid 
inquiry,  defendant  having  failed  to  appear; 
and  the  record  shows  that  at  May  term, 
1902,  the  inquiry  was  executed,  and  a  ver- 
dict and  Judgment  for  the  above  amount  and 
interest,  $899.32,  were  entered.  On  or  about 
the  Ist  day  pf  February,  1904,  the  defendant 
brought  an  action  to  set  aside  the  Judgment 
on  the  ground  of  fraud;  and,  having  failed 
to  prosecute  the  action  with  success  (136  N. 
C.  167,  48  S.  E.  681),  it  moved  in  the  superior 
court  to  set  aside  the  judgment  for  irregu- 
larity, alleging  that  the  verdict  was  rendered 
without  any  evidence  whatever  having  been 
submitted  to  the  Jury.  At  the  time  of  mak- 
ing its  motion,  the  defendant  entered  an 
appearance  in  the  following  terms:  "The  de- 
fendant, appearing  for  the  purpose  alone  of 
making  this  motion,  moves  to  set  aside  the 
Judgment  entered  at  May  term,  1902,  as  ir- 
regular, and  to  find  the  facts  as  set  forth  in 
O.  W.  Gamp's  affidavit  or  to  pass  upon  said 
proposed  findings  of  fact"  The  court  re- 
fused to  set  aside  the  Judgment  upon  the 
ground  that  the  same  matter  had  been  ad- 
judicated in  the  action  to  set  aside  the  Judg- 
ment for  fraud.  The'  defendant  excepted 
and  appealed. 

J.  W.  Hinsdale  and  Shepherd  &  Shepherd, 
for  appellant    W.  W.  Clark,  for  appellee. 

WALKER,  J.  (after  stating  the  facts). 
The  case  was  argued  before  us  as  if  the  de* 
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fendant  had  entered  a  special  appearance, 
and  the  plaintiff's  counsel  insisted  that,  hav- 
ing done  so,  the  defendant  could  not  have 
the  relief  it  seeks,  nor  could  it  appeal  to  this 
court;  citing  Clark  v.  Mfg.  Co.,  110  N.  O. 
Ill,  14  S.  E.  518.  The  argument  of  both 
counsel  was  based  upon  a  misconception  of 
the  true  nature  of  the  appearance  entered  by 
the  defendant  In  the  first  place,  it  does 
not,  on  its  face,  purport  to  be  a  special  ap- 
pearance. It  is  true,  the  defendant  appeared 
solely  for  the  purpose  of  moving  to  set  aside 
the  Judgment;  but,  as  such  a  motion  in- 
volves only  the  merits  of  the  case,  and  is  not 
confined  to  the  one  objection  that  the  court 
is  without  Jurisdiction,  It  follows  that  an 
appearance  entered  solely  for  the  purpose  of 
making  that  motion  is  essentially  a  general 
appearance.  The  test  for  determining  the 
character  of  an  appearance  is  the  relief  .ask- 
ed; the  law  looking  to  its  substance,  rather 
than  to  Its  form.  If  the  appearance  is  in  ef- 
fect general,  the  fact  that  the  party  styles 
it  a  special  appearance  will  not  change  its 
real  character.  3  Cyc.  pp.  502,  508.  The 
question  always  is  what  a  party  has  done, 
and  not  what  he  intended  to  do.  If  the  relief 
prayed  affects  the  merits,  or  the  motion  in- 
volves the  merits — and  a  motion  to  vacate  a 
Judgment  is  such  a  motion — then  the  appear- 
ance is,  in  law,  a  general  one.  Id.  pp.  508, 
509.  The  court  will  not  hear  a  party  upon  a 
special  appearance  except  for  the  purpose  of 
moving  to  dismiss  an  action  or  to  vacate  a 
Judgment  for  want  of  Jurisdiction,  and  the 
authorities  seem  to  hold  that  such  a  motion 
cannot  be  coupled  with  another  based  upon 
grounds  which  relate  to  the  merits.  An  ap- 
pearance for  any  other  purpose  than  to  ques- 
tion the  Jurisdiction  of  the  court  is  general. 
2  ESnc.  of  PI.  &  Pr.  032.  In  Insurance  Go.  v. 
Bobbins,  59  Neb.  170,  80  N.  W.  484,  the  court 
says:  "The  effort  of  the  company  evidently 
was  to  try  the  matter,  and  obtain  a  Judg- 
ment on  the  merits,  while  standing  Just  out- 
side the  threshold  of  the  court  This  it  could 
not  do.  A  party  cannot  be  permitted  to  oc- 
cupy so  ambiguous  a  position.  He  cannot 
deny  the  authority  of  the  court  to  take  cog- 
nizance of  an  action  or  proceeding,  and  at 
the  same  time  seek  a  Judgment  in  his  favor 
on  the  ground  that  his  adversary's  allega- 
tions are  false,  or  that  his  proofs  are  insuffi- 
cient. 'A  special  appearance,'  says  Mitchell, 
J.,  in  Gilbert  v.  Hall,  115  Ind.  549,  18  N.  E. 
28,  'may  be  entered  for  the  purpose  of  taking 
advantage  of  any  defect  in  the  notice  or 
summons,  or  to  question  the  Jurisdiction  of 
the  court  over  the  person  in  any  other  man- 
ner; but  filing  a  demurrer  or  motion  which 
pertains  to  the  merits  of  the  complaint  or 
petition  constitutes  a  full  appearance,  and 
is  hence  a  submission  to  the  Jurisdiction  of 
the  court'  Whether  an  appearance  Is  gen- 
Aral  or  special  does  not  depend  on  the  form 
of  the  pleading  filed,  but  on  its  substance. 
If  a  defendant  invoke  the  Judgment  of  the 
court  in  any  manner  upon  any  question,  ex-  I 


cept  that  of  the  power  of  the  court  to  hear 
and  decide  the  controversy,  his  appearance  is 
general."  See,  also^  Handy  v.  Ins.  Co.,  37 
Ohio  St  366;  Pry  v.  Bailroad,  73  Mo.  123; 
Cohen  y.  Trowbridge,  6  Kan.  385;  Briggs  v. 
Humphrey,  83  Mass.  (1  Allen)  373;  Crawford 
V.  Foster,  84  Fed.  939,  28  C.  C.  A.  576. 
''There  are  cases  where  the  defendant  may 
make  a  quasi  appearance  for  the  purpose  of 
objecting  to  the  manner  in  which  he  is 
brought  before  the  court  and  In  fact  to 
show  that  he  Is  not  legally  there  at  all;  but 
if  he  ever  appears  to  the  merits,  he  submits 
himself  completely  to  the  Jurisdiction  of  the 
court  and  must  abide  the  consequences.  If 
he  appears  to  the  merits,  no  statement  that 
he  does  not  will  avail  him;  and.  If  he  makes 
a  defense  which  can  only  be  sustained  by 
an  exercise  of  Jurisdiction,  the  appearance 
is  general,  whether  It  is  In  terms  limited  to 
a  special  purpose  or  not"  Nichols  v.  People, 
165  Ul.  502,  46  N.  B.  237;  2  Bnc.  PI.  &  Pr. 
625. 

We  must  hold,  upon  principle  and  author^ 
Ity,  that  the  defendant  has  made  a  full  ap- 
pearance in  the  case,  and  will  be  bound  in 
all  respects  by  the  orders  and  decrees  of  the 
court  even  if  not  already  bound  by  reason 
of  the  service  of  process.  But  the  latter  Is 
in  itself  sufficient  for  that  purpose.  Biggs  v. 
Ins.  Co.,  128  N.  a  5,  87  S.  B.  955;  Moore 
V.  Ins.  Co.,  129  N.  a  81,  30  S.  E.  637;  Ins. 
Co.  V.  Scott  136  N.  C.  157,  48  S.  E.  581; 
Fisher  v.  Ins.  Co.,  136  N.  C.  217,  48  S.  B. 
667. 

It  is  too  plain  for  any  argument  that  the 
defendant  is  not  precluded  by  anything  said 
or  done  In  the  action  to  set  aside  the  Judg- 
ment for  fraud  from  now  prosecuting  this 
proceeding  to  set  aside  the  Judgment  for  ir- 
regularity. The  court  could  not  in  that  ac- 
tion consider  the  question  now  raised.  A 
Judgment  cannot  be  vacated  for  irregularity 
in  an  independent  action,  but  it  must  be 
done,  if  at  all,  by  motion  in  the  cause.  This 
being  so,  nothing  said  in  that  case  can  con- 
clude the  defendant  by  way  of  estoppel,  or 
as  res  Judicata,  or  as  the  law  of  the  case,  or 
in  any  other  way  that  we  can  now  conceive. 
There  was  but  one  question  before  the  court 
in  that  case,  namely,  whether  the  Judgment 
was  obtained  by  fraud.  The  only  question 
involved  in  this  proceeding  is  whether  the 
Judgment  was  irregular.  In  contemplation 
of  the  law,  the  two  >iuestions  are  quite  di- 
verse, and  a  decision  of  the  one  is  not  in  any 
sense  a  decision  of  the  other.  A  case  di- 
rectly in  point  is  Tyler  v.  Capeheart  125 
N.  C.  64,  34  S.  E.  106,  in  which  the  true  rule 
of  res  Judicata  is  clearly  stated,  and  Wagon 
Co.  V.  Byrd,  119  N.  0.  460,  26  S.  E.  144,  ex- 
plained and  limited  to  its  peculiar  facts. 
The  general  result  is  this:  In  order  to  con- 
stitute a  res  Judicata,  the  question  in  the 
pending  suit  must  have  been  involved  in  the 
issue  as  Joined  In  the  former  suit  and  not 
merely  one  which  might  have  been  litigated, 
although    not    so    involved.      Williams    t« 
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Glouse,  91  N.  G.  822;  Turner  y.  Rosenthal, 
116  N.  C.  437,  21  S.  B.  198.  But  however  we 
may  state  the  rule,  it  la  quite  sure  this  case 
la  not  within  it,  because  the  question  pre- 
sented was  not  and  could  not  have  been  liti- 
gated in  the  former  suit  Syme  y.  Trice,  96 
N.  C.  243,  1  S.  B.  480.  "An  irregular  judg- 
ment can  be  set  aside  by  a  motion  in  the 
cause  by  a  party  thereto  at  any  time,  not  by 
an  Independent  action."  Insurance  Ck>.  y. 
Scott,  136  N.  a  159,  48  S.  B.  681;  Byerett 
y.  Reynolds,  114  N.  O.  366,  19  S.  B.  233. 
Although  It  may  be  set  aside  at  any  time 
(that  is,  after  the  term),  this  does  not  mean 
within  any  ind^nite  period  of  time,  but 
within  a  reasonable  time;  and,  besides,  the 
mover  must  show  merits.  Williamson  y. 
Hartman,  92  N.  O.  236;  Byerett  y.  Reynolds, 
supra.  AlS  the  court  refused  to  flqd  the  facts 
upon  the  ground  that,  if  they  are  correctly 
set  forth  in  the  afBdayit  of  Oamp,  the  motion 
should  be  denied,  because  by  the  Judgment 
in  the  former  suit  the  m^itter  had  been  ad- 
judicated, we  must,  for  the  purposes  of  this 
appeal,  assume  the  facts  to  be  as  therein 
stated. 

While  the  court,  as  we  have  seen,  refused 
the  defendant's  Tnotion  upon  an  erroneous 
ground,  there  is  no  reason  why  we  should 
not  sustain  the  ruling,  if  it  is  in  itself  cor- 
rect We  are  not  concerned  so  much  with 
the  reason  for  the  ruling  of  the  court  as 
we  are  with  the  ruling  itself.  If  it  is  right 
for  any  valid  or  sufficient  reason,  it  must 
be  affirmed.  We  think  the  Judge  was  right 
In  refusing  the  motion.  The  plaintiff  sued 
to  recover  the  amount  of  fees,  annual  dues, 
and  mortuary  assessments  paid  by  him  on 
a  policy  which  the  defendant  had  wrong- 
fully and  in  clear  violation  of  Its  contract 
of  insurance,  as  appears  from  the  unanswer- 
ed complaint,  declared  to  be  forfeited,  and 
had  caused  to  be  canceled.  The  total  amount 
of  the  sums  thus  paid  is  distinctly  stated 
In  the  complaint,  and  the  money  so  received 
by  the  defendant  Is,  in  Ihe  view  of  the  law, 
held  by  it  to  the  plaintiff's  use,  as  having 
Been  received  upon  a  consideration  which 
has  failed  by  its  own  fault.  Because  the 
defendant  has  thus  received  the  money, 
which  ex  sequo  et  bono  it  ought  to  refund, 
the  law  implies  a  promise  to  pay  back  the 
specific  sum — ^not  any  indefinite  or  unliqui- 
dated amount  but  the  same  amount  which 
was  paid  by  the  plaintiff  to  the  defendant 
This  court  has  repeatedly  held  that  when 
an  insurance  company  wrongfully  cancels  a 
policy,  the  holder  is  entitled  to  receive  the 
amount  of  premiums  or  assets  and.  all  fees 
and  dues  paid  by  him,  with  interest  thereon 
from  the  date  of  payment  Bras  well  v. 
Ins.  Co.,  75  N.  C.  8;  Lovick  v.  Idfe  Ass'n, 
110  N.  C.  93,  14  S.  B.  606;  Burrus  v.  Ins. 
Co.,  124  N.  0.  9,  82  S.  E.  323;  Strauss  v. 
Life  Ass'n,  126  N.  C.  971,  36  S.  B.  352.  It 
is  common  learning  that  when  the  plaintiff 
has  become  entitled  to  receive  from  the  de- 
fendBLDt  a  toed  or  liquidated  sum  of  money 


upon  a  contract,  either  express  or  implied, 
he  is  entitled  to  Judgment  by  default  final 
upon  failure  of  the  defendant  to  appear  or 
answer,  especially  when  the  complaint  as 
in  this  case,  is  verified.  The  defendant  by 
its  default  admitted  the  cause  of  action,  and, 
nothing  else  appearing,  the  plaintiff  was 
entitled  to  Judgment  for  nominal  damages, 
at  least  and  to  such  substantial  damages 
as  he  may  have  been  able  to  prove.  Lee 
y.  Khapp,  90  N.  O.  171;  Rogers  v.  Moore, 
86  N.  G.  85.  But  "if  the  plaintiff's  claim 
for  damages  is  precise  and  fixed  by  an 
agreement  of  the  parties,  or  can  be  rendered 
certain  by  mere  computation,  there  Is  no 
need  of  proof,  as  the  Judgment  by  default 
admits  the  claim."  Parker  v.  Smith,  64  N. 
G.  291.  These  principles  are  recognized  and 
approved  in  Gowles  v.  Gowles,  121  N.  G.  272, 
28  S.  B.  476.  That  decision  affords  a  strik- 
ing illustration  of  the  doctrine,  and  one  very 
apposite  to  our  case.  The  plaintiff,  a  mort- 
gagee^ had  paid  certain  taxes  for  the  de- 
fendant the  mortgagor.  With  reference  to 
this  payment  the  present  Ghief  Justice,  who 
wrote  the  opinion,  says:  "If  the  sum  de- 
manded had  been  for  unliquidated  damages, 
or  if  on  contract  for  an  open  account  or 
other  uncertain  amount  the  Judgment  should 
have  been  by  default  and  inquiry.  Battle 
v.  Bahrd,  118  N.  G.  854,  24  S.  B.  668.  But 
when,  as  here,  the  allegation  is  of  a  sum 
certain  expended  for  the  benefit  of  the  de- 
fendant and  therefore  upon  an  implied  prom- 
ise to  repay,  and  the  complaint  is  verified, 
and  no  answer  filed,  the  Judgment  is  prop- 
erly by  default  final.  Gode,  8  385  (1).  There 
was  nothing  for  the  Jury  to  pass  upon.  Up- 
on a  Judgment  by  default  and  inquiry,  the 
legal  liability  is  fixed  by  the  default  and 
the  inquiry  is  only  to  ascertain  the  amount 
Here,  if  the  facts  appearing  in  the  sworn 
complaint,  and  not  denied  In  an  answer, 
were  not  sufficient  in  law  to  imply  a  prom- 
ise to  repay,  there  was  an  error  of  law  in 
the  court  so  holding;  L  e..  It  was  an  errone- 
ous Judgment,  but  there  was  no  irregular- 
ity. The  allegation  in  the  complaint  was 
of  a  sum  as  definite  and  fixed  as  if  it  had 
been  evidenced  by  a  bond  or  note.  If,  upon 
the  law,  the  plaintiff  was  entitled  to  recover 
at  all,  upon  the  facts  stated  in  the  verified 
complaint  there  could  be  no  question  as  to 
the  amount  and  no  inquiry  was  required  to 
ascertain  it"  There  was  a  dissenting  opin- 
ion in  the  case,  but  not  upon  this  point;  the 
dissenting  Justice  conceding  that  If  the  de- 
fendant was  under  any  legal  obligation  to 
pay  the  money,  the  plaintiff  was  entitled  to 
a  Judgment  by  default  final.  121  N.  G.,  at 
page  281,  28  S.  B.,  at  page  478. 

Applying  these  principles  to  the  case  at 
bar,  we  find  that  the  plaintiff  sues  for  a 
fixed  and  certain  sum  of  money,  which  he 
is  entitled  to  receive  from  the  defendant. 
The  court  at  first  gave  a  Judgment  by  de- 
fault and  inquiry,  and  at  a  subsequent  term 
a  Judgment  by  default  finaL    It  certainly 
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can  make  no  difference  thait  the  latter  Jodg- 
ment  was  not  rendered  in  the  first  Instance. 
If  the  court  erred  at  the  first  term,  and 
gave  an  interlocntory  Judgment,  It  sorely 
could  correct  the  error  and  give  a  Judgment 
by  default  final  at  the  next  term,  for.  upon 
the  face  of  the  record,  the  plaintiff  was 
entitled  to  it  There  was  nothing  that  re- 
quired  proo^  because,  by  reason  of  the  de- 
fault, the  cause  of.  action  and  the  exact 
amount  of  the  recovery  were  admitted.  The 
former  Judgment  by  default  and  inquiry 
could  not  depriye  the  court  of  the  right  to 
enter  the  proper  Judgment  afterwards.  It 
was  merely  useless  and  not  in  the  way,  as 
the  maxim  is,  "Utile  per  Inutile  non  vitiatnr.'* 
If  the  plaintiff  recovers  for  assessments 
which,  as  the  defendant  alleges,  he  never 
paid,  it  will  be  because  the  defendant  did 
not  appear  and  contest  his  claim  when  it 
should  have  done  so.  The  loss  is  to  be  im- 
puted wholly  to  its  own  default,  as  the  final 
Judgment  was  regular;  and  the  court  below, 
after  the  term,  cannot  revise  it,  nor  can 
this  court,  except  upon  appeal  duly  taken. 
It  is  suggested  that  this  action  was  not 
brought  to  recover  a  specific  sum  contracted 
to  be  paid,  as  the  suit  is  not  on  the  pol- 
icy. Code,  S  885,  provides  that  Judgment 
by  default  final  may  be  entered  on  failure 
to  answer  when  the  plaintiff  alleges  a  breach 
of  a  contract,  express  or  implied,  to  pay 
money,  the  amount  of  which  is  fixed  by  the 
terms  of  the  contract,  or  capable  of  being 
ascertained.  The  defendant  agreed  to  in- 
sure the  plaintiff,  and  to  keep  the  insurance 
in  force.  It  is  alleged  to  have  broken  this 
contract,  and  the  law  implies  therefrom  a 
promise  to  pay  back  to  the  plaintiff  the  ex- 
act amount  of  the  assessments  he  has  paid 
on  the  policy.  The  amount  is  not  only  fixed 
necessarily  by  the  implied  contract,  but  also 
by  the  law.  In  Skinner  v.  Terry,  107  N.  0. 
103,  12  S.  E.  118,  the  value  of  the  services 
rendered  was  not  fixed  by  the  contract,  and 
no  definite  sum  was  alleged  to  be  due;  and 
the  same  may  be  said  of  Battle  v.  Baird, 
118  N.  C.  864,  24  S.  E.  668,  it  appearing  that 
the  action  was  upon  an  official  bond  for  un- 
liquidated damages.  The  case  of  Stewart 
V.  Bryan,  121  N.  0.  46,  28  S.  B.  18,  can  be 
easily  distinguished  from  our  case,  as  the 
second  cause  of  action  was  for  a  tort,  and 
was  not,  therefore,  within  section  385  of 
the,  Code,  and  no  final  Judgment  was  in  fact 
entered  thereon.  The  court  held  the  Judg- 
ment by  default  final  upon  the  first  cause  of 
action  to  be  right  The  plaintiff  in  this 
action  sued  for  $521.65  and  interest  The 
case  of  Stewart  v.  Bryan,  supra,  is  author- 
ity for  the  position  that  the  Judgment  of 
the  court  is  presumed  to  be  correct  and  for 
the  correct  amount  If  the  plaintiff  has  re- 
covered more  interest  than  he  is  entitled 
to,  the  Judgment  is  not  for  that  reason  ir- 
regular, but  simply  erroneous,  and  should 
have  been  corrected  by  an  appeaL  If  we 
should  hold  otherwise,  we  would  overmle 


a  long  line  of  cases  relating  to  void,  ir- 
regular, and  erroneous  Judgments.  It  is  con- 
trary to  law  to  allow  more  interest  than  is 
due^  but  the  Judgment  is  not  irregrular,  for 
the  forms  of  legal  procedure  may  be  duly 
observed,  and  yet  the  Judgment  itself  be 
erroneous.  In  the  leading  case  of  Skinner 
T.  Moore,  19  N.  G.  138,  30  Am.  Dec.  155,  the 
court  says  that  a  Judgment  is  not  irregular 
because  it  is  erroneous.  "Error  does  not 
constitute  irregularity,  nor  does  it  necessarily 
enter  into  it"  It  is  further  expressly  decid- 
ed in  that  case  that  a  Judgment  for  an  ex- 
cessive sum  is  erroneous,  and  not  irregular, 
and  can  be  corrected  only  by  an  appeal. 
To  the  same  effect  are  the  cases  of  Simmons 
V.  Dowd,  77  N.  O.  155,  and  Banking  Co.  v. 
Duke^  121  N.  C.  110,  28  S.  E.  191.  The  de- 
fendant is  not  attacking  the  Judgment  upon 
the  ground  that  the  interest  was  improperly 
computed,  but  solely  upon  the  ground  that 
the  plaintiff  had  forfeited  the  policy  in  1892 
by  the  nonpayment  of  an  assessment  then 
due;  that  no  assessment  had  since  been 
made  or  paid,  and  that  plaintiff  was  en- 
titled only  to  nominal  damages,  or,  at  most, 
to  the  amount  of  assessments  paid  prior  to 
1892;  and  that  it  was  irregular  to  render 
Judgment  for  the  assessments  alleged  to 
have  been  paid,  without  legal  proof  of  the 
payments.  The  affidavit  of  Gamp,  the  argu- 
ment before  us,  and  the  brief  of  counsel 
show  this  to  be  the  only  question  presented. 
By  not  appearing  and  filing  an  answer,  the 
allegation  of  the  plaintiff  as  to  the  payments, 
or,  in  other  words,  the  cause  of  action,  was 
admitted;  and,  the  amount  being  certain  and 
fixed  by  the  law,  the  intervention  of  a  Jury 
was  not  necessary,  and  the  inquiry  cannot  be 
held  to  invalidate  the  final  Judgment  regu- 
larly rendered,  even  if  there  was  error  in 
the  amount  which  does  not  appear,  and 
the  burden  is  on  the  defendant  to  make  it 
appear.  We  must  presume  the  amount  is 
correct  untU  in  the  proper  way  it  is  shown 
to  be  wrong;  that  is,  by  an  appeal  taken  in 
apt  time. 

Should  it  be  conceded  that  if  the  Judgment 
Is  set  aside,  the  plaintiff  can,  on  motion, 
have  a  Judgment  entered  by  default  final 
upon  the  verified  complaint  (and  the  conces- 
sion would  be  a  proper  one  to  make,  as  it 
is  not  denied  that  the  defendant  willfully  re- 
fused to  appear  and  answer),  we  then  ask, 
what  advantage  will  be  gained  by  setting 
aside  the  Judgment?  The  defendant  is  al- 
leging that  (the  plaintiff  is  not  entitled  to  re- 
cover the  assessments  at  all,  as  he  never 
paid  them,  or,  at  most  that  he  is  entitled  to 
recover  only  a  part  of  those  he  claims,  and 
not  that  the  interest  was  wrongly  comput- 
ed. If  the  Judgment  is  set  aside,  another, 
perhaps  for  the  same  amount  will  be  entered, 
which  would  surely  be  an  idle  and  unprofit- 
able proceeding.  Everett  v.  Beynolds,  114 
N.  O.  366,  19  S.  B.  233.  The  law  never  does 
a  vain  thing.  It  cannot  be  successfully  as- 
serted, in  view  of  direct  decisions  of  this 
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eourt  to  the  contrary,  that  plaintiff  would  be 
entitled  only  to  a  Jadgment  by  default  and 
inquiry,  upon  the  allegations  of  hia  complaint; 
and  not  to  a  final  Judgment 

Having  reached   the  conclusion  that  the' 
final  Judgment  by  default  was  properly  enter- 
ed, it  becomes  unnecessary  to  consider  the 
other  questions  presented. 

No  error. 

HOKB»  J.t  concurs  in  result 

BROWN,  J.  (dissenting).  I  cannot  concur 
in  ithe  opinion  of  the  court,  for  the  following 
reasons: 

1.  A  Judgment  final  by  default  oould  not 
have  been  properly  rendered  in  this  case. 
The  court  below,  recognizing  this  to  be  the 
law,  did  not  render  any  such  Judgment;  and 
the  plaintiff  did  not  ask  for  it  there,  and 
did  not  contend  for  i:t  here.  Section  385  of 
the  Code  provides:  "Judgment  by  default 
final  may  be  had  on  failure  of  the  defendant 
to  answer,  as  follows:  Where  the  complaint 
sets  forth  one  or  more  causes  of  action,  each 
consisting  of  the  breach  of  an  express  or  im- 
plied contract  to  pay,  absolutely  or  upon  a 
contingency,  a  sum  or  sums  of  money  fixed 
by  the  terms  of  the  contract  or  capable  of  be- 
ing ascertained  therefrom  by  computation." 
This  complaint  demands  as  damages  for 
breach  of  the  contract  of  insurance  not  the 
sum  of  money  fixed  by  the  terms  of  the  con- 
tract, or  capable  of  being  ascertained  there> 
from  by  computation,  but  damages  which 
must  be  proved  aliunde.  It  has  been  decided 
by  this  court  that  Judgment  by  default  final 
may  be  rendered  for  the  specific  sum  con- 
tracted to  be  paid,  when  demanded  in  the 
complaint  Rogers  v.  Moore,  86  N.  0.  85; 
Wynne  v.  Prairie,  Id.  73;  Alford  v.  McOor- 
mac,  90  N.  <D.  151.  The  specific  sum  con- 
tracted for  in  this  case  is  the  amount  of  the 
policy,  which  is  payable  upon  death.  This 
action  is  not  brought  to  recover  that  sum. 
In  Skinner  v.  Terry,  107  N.  O.  103,  12  S.  B. 
118>  it  was  held  that  where  it  appeared  up- 
on inspection  of  the  record  that  the  amount 
of  the  final  Judgment  rendered  on  default  of 
answer  could  not  be  ascertained  by  compu- 
tation from  the  complaint,  or  be  fixed  by  the 
terms  of  the  contract  sued  on,  such  Judgment 
was  irregular,  and  should  have  been  set 
aside.  In  Battle  v.  Baird,  118  N.  G.  864,  24  8. 
E.  668,  it  was  held,  in  an  action  on  an  official 
bond  on  failure  of  the  defendant  to  answer, 
that  a  Judgment  entered  against  him  on  de- 
fault cannot  be  afilrmed,  since  the  action  is 
not  for  a  breach  of  an  express  or  implied 
contract  to  pay  a  definite  sum  of  money  fixed 
by  the  terms  of  the  bond  or  .ascertainable 
therefrom,  but  must  be  by  default  and  in- 
quiry. In  Stewart  v.  Bryan,  121  N.  O.  46, 
28  8.  B.  18,  it  was  held  that  Judgment  final 
by  default  could  not  be  entered  to  recover 
a  certain  amount-— ^888 — alleged  to  have 
been  collected  and  misappropriated.  This 
court  has  decided  that  an  action  similar  to 
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this  is  an  action  for  a  breach  of  contract,  and 
to  recover  substantial  damages  therefor.  In 
Strauss  against  this  same  defendant  (126  N. 
G.  974,  36  S.  E.  852)  this  court  reaffirmed 
the  rule  for  measuring  such  damages  first 
laid  down  in  Braswell's  Gase,  75  N.  G.  8; 
Lovick's  Gase,  110  N.  G.  93,  14  S.  B.  506; 
and  Burrus'  Gase,  124  N.  G.  9,  32  S.  E.  323. 
2.  If  this  Judgment  had  been  rendered  by 
the  superior  court  it  would  have  been  ir- 
regular, because  there  are  no  data  in  the 
complaint  in  which  it  can  be  based,  and  it 
oould  be  set  aside  or  corrected  as  an  irregu- 
lar Judgment  at  any  time.  Assuming  all  the 
court  says  to  be  true  in  law,  yet  a  Judgment 
final  by  default  could  not  have  been  rendered 
for  over  ^21.65,  because  not  demanded  in 
the  complaint  whereas  the  Judgment  render^ 
ed,  and  now  affirmed,  is  for  $889.83.  Inter- 
est cannot  be  allowed  in  Judgments  by  de- 
fault final  unless  there  are  some  data  or  ref- 
erences to  instruments  given  in  the  com- 
plaint upon  which  interest  can  be  computed 
without  the  aid  of  evidence.  If  evidence 
aliunde  is  required  to  prove  the  dates  of  the 
payments  of  the  premiums  and  the  amounts 
of  each,  interest  could  not  be  allowed  in  Judg- 
ment by  default  final.  It  Is  too  plain  for 
discussion  that  there  are  no  specific  facts  or 
dates  in  the  complaint  from  which  the  in- 
terest on  $561.25  can  be  computed.  There 
are  no  specific  payments  of  premiums  or 
dates  thereof  given  in  the  complaint  nor  are 
there  any  figures  given  which  can  be  made 
to  produce  $889.83.  In  Skinner  v.  Terry, 
supra,  the  decision  is  put  upon  the  ground 
that  the  contract  set  out  In  the  complaint 
does  not  warrant  the  Judgment  by  defatilt 
final,  and  the  court  declares  it  should  be  set 
aside.  It  cannot  be  true  that  the  defendant 
must  appeal  from  a  Judgment  final  by  de- 
fault to  correct  an  error  in  it  apparent  upon 
the  record.  He  is  not  present  and  cannot 
appeal.  He  has  the  right  to  absent 'himself 
and  rely  upon  the  court  not  to  render  a  Judg- 
ment final  by  default  not  warranted  by  the 
complaint  How  could  this  defendant  ap- 
peal from  a  Judgment  final  by  default  when 
no  such  Judgment  was  rendered?  There  was 
nothing  to  appeal  from.  He  apparently  was 
content  ■with  the  Judgment  by  default  and  in- 
quiry as  rendered,  but  he  had  a  right  to  ex- 
pect that  an  inquiry  would  be  executed  regu- 
larly and  in  the  legal  and  orderly  course  of 
Judicial  proceeding.  As  it  was  not  so  con- 
ducted, it  Should  be  set  aside. '  If  the  court 
renders  a  Judgment  not  warranted  by  the 
complaint  it  is  an  irregular  Judgment  Skin- 
ner V.  Terry,  supra.  It  is  elementary  learn- 
ing that  an  irregular  Judgment  may  be  set 
aside  or  corrected  at  any  time.  Suppose  the 
court  renders  a  Judgment  by  default  final 
for  $5,000  upon  a  complaint  demanding  $500. 
it  need  not  be  appealed  from  as  simply  an  er 
roneous  Judgment;  it  will  be  set  aside  at 
any  time  as  both  an  erroneous  and  an  irregu- 
lar Judgment  because  it  is  contrary  to  the 
due  and  orderly  course  of  Judicial  procedure. 
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Inasmuch  as  this  court  refuses  to  set  aside 
this  irregular  Judgment,  thlfi(  defendant  is 
completely  cut  off  from  the  right  to  correct 
It  so  as  to  make  it  tally  with  the  complaint 
This  court,  in  effect,  admits  that  the  Inquiry 
was  executed  irregularly,  without  evidence; 
else  the  court  would  not  base  its  Judgment 
upon  a  ground  not  contended  for  or  thought 
of  by  counsel,  and  uphold  it  as  a  proper  Judg- 
ment final  by  default  How  could  such  a 
Judgment  for  $889  be  rendered  upon  this 
complaint  by  default  final?  The  complaint 
demands  Judgment  for  ''$561.25  and  interest," 
and  does  not  demand  interest,  even  in  the 
prayer,  from  any  date  whatever.  How  can 
the  Interest  be  computed  or  allowed  unless 
there  is  evidence  offered  as  to  the  amount 
and  date  of  each  payment  of  premium?  As 
the  complaint  gives  no  payments  or  dates, 
ho^  can  the  required  and  necessary  evidence 
be  offered,  except  upon  an  inquiry  before  a 
Jury? 

My  view  is  that  if  the  superior  court  had 
rendered  a  Judgment  by  default  final  upon 
this  complaint  for  $889,  as  this  coiut  declares 
it  should  have  done,  such  Judgment  could 
be  corrected  now  as  an  irregular  as  well  as 
an  erroneous  Judgment,  because  not  warrant- 
ed by  the  complaint  or  anything  in  it  By 
the  refusal  to  disturb  the  verdict  rendered 
by  the  Jury,  although  admittedly  irregular 
and  based  on  no  evidence,  this  defendant 
is  cut  off  entirely  even  from  correcting  this 
Judgment  When  the  defendant  applies  to 
the  superior  court  to  correct  or  reduce  It  to 
the  only  sum  warranted  by  the  complaint, 
he  is  met  by  a  verdict  of  a  Jury  for  $889 
in  response  to  an  Issue  submitted.  Although 
this  verdict  is  irregular,  the  Judge  below  can- 
not look  behind  it  It  is  binding  until  set 
aside,  which  this  court  refuses  to  do.  This 
court  does  not  even  attempt  to  support  the 
regularity  of  this  verdict  For  the  purpose 
of  this  appeal,  the  affidavit  of  Camp  must 
be  taken  to  be  true.  He  states  that  on  the 
execution  of  the  inquiry  no  evidence  what- 
ever was  offered,  and  no  witness  was  sworn; 
that  the  plaintifTs  attorney  arose  and  made 
a  statement  to  the  Jury,  and  the  verdict 
was  rendered.  This  proceeding  was  irregu- 
lar and  utterly  unwarranted  by  the  due  and 
orderly  course  of  Judicial  procedure.  But 
this  court  gives  effect  and  potency  to  such 
an  unwarranted  verdict  by  declaring  that 
the  superior  court  had  the  right  to  give  Judg- 
ment final  by  default,  and  should  have  done 
so,  and  therefore  this  court  will  afilrm  the 
Judgment  rendered  upon  such  verdict  The 
court  entirely  ignores  the  patent  fact  that 
there  is  nothing  in  the  complaint  which  war- 
rants a  Judgment  for  $889  any  more  than  for 
a  million.  So  that  the  outcome  of  it  all  Is 
that  a  Judgment  Is  finally  affirmed  against 
this  defendant  based  .upon  a  verdict  render- 
ed upon  no  evidence^  when  there  is  no  data 
whatever  in  the  complaint  from  which  the 
most  accomplished  mathematician  could  fig- 
ure out  such  a  result  or  any  other  sum  than 


$561.25.  Unfortunately  for  the  defendant 
there  is  no  way  by  which  the  Judgment  can 
be  corrected  in  the  manner  other  irregular 
Judgments  are  frequently  corrected,  because 
this  unwarranted  verdict  is  legalized  and 
stands  In  the  way.  The  superior  court  could 
not  possibly  have  rendered  Judgment  for  such 
sum  by-  inspecting  the  record.  It  could  only 
be  rendered  upon  a  verdict  based  on  evi- 
dence, which  was  not  done. 

8.  The  plaintiff  is  bound  by  the  Judgment 
by  default  and  inquiry,  and  it  cannot  be  dis- 
turbed on  this  appeal,  and  the  inquiry  should 
be  properly  executed  anew.  The  plaintiff 
did  not  ask  for  Judgment  by  default  final. 
He  asked  only  for  Judgment  by  default  and 
inquiry,  and  the  court  granted  it  The  plain- 
tiff did  not  appeal,  and  could  not,  because 
he  got  what  he  asked  for.  He  does  not  even 
now  ask  to  have  the  Judgment  by  default 
and  inquiry  set  aside.  The  defendant  was 
not  present  when  it  was  rendered,  and  did 
not  answer;  but  if  he  had  been,  he  could  not 
appeal,  because  only  a  Judgment  by  default 
and  Inquiry  was  rendered.  Both  parties 
were  satisfied  with  that  Judgment  and  nei- 
ther one  desired  to  appeal.  Consequently,  as 
it  was  within  the  Jurisdiction  of  the  court 
to  render  It  even  if  erroneous,  it  is  binding 
on  both,  and  cannot  now  be  disturbed.  The 
plaintiff,  on  the  hearing  of  this  appeal,  does 
not  assign  it  aB  error.  The  majority  of  the 
court  assign  it  as  error.  They  might  at 
least  point  out  the  data  in  the  complaint  upon 
wjiich  a  Judgment  for  $889  could  be  now 
rendered  by  default  final.  It  will  not  do 
to  say  that  it  was  an  erroneous  Judgment, 
and  the  defendant  should  have  appealed.  No 
such  Judgment  was  ever  rendered  by  the  su- 
perior court  and  how  could  it  appeal?  This 
Judgment  for  $889  by  default  final  was  not 
even  asked  for  by  the  plaintiff,  but  was  first 
conceived  and  rendered  in  this  court  from 
whose  Judgment  the  defendant  cannot  ap- 
peaL  According  to  this  court  the  plaintiff 
had  a  right,  when  the  Judgment  by  default* 
and  inquiry  was  rendered,  to  move  for  a 
Judgment  final.  But  he  preferred  the  for- 
mer, and  for  a  very  good  reason.  He  knew 
the  data  in  his  complaint  were  insufficient 
to  Justify  a  Judgment  for  more  than  $561.25, 
and  he  desired  to  offer  evidence  tending  to 
prove  the  amount  and  date  of  each  pay- 
ment as  they  are  not  given  in  the  complaint 
so  he  could  claim  Interest  on  each.  This 
could  only  be  done  by  executing  an  inquiry 
before  the  Jury.  The  plaintiff  is  bound  by 
his  own  action,  and  it  Is  Just  to  say  he  does 
not  seek  to  avoid  it  He  has  defended  the 
manner  of  executing  the  inquiry,  and  rested 
his  case  on  that  It  is  only  the  defendant 
who  complains,  and  Justly  so,  if  the  irregu- 
lar and  unwarranted  manner  in  which  that 
inquiry  was  executed,  and  that  is  the  only 
assignment  of  error  presented  in  this  appeal. 
If  the  facts  show  that  the  inquiry  was  ir- 
regularly and  unwarrantedly  executed,  thia 
court  should  set  it  aside,  and  ieave  in  force 
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the  Judgment  by  default  and  inquiry  asked 
for  by  plaintiff,  and  from  which  neither 
party  appealed.  This  is  a  conrt  for  the  cor- 
rection of  errors  complained  of  and  assigned 
in  the  record.  Where  do  we  get  the  right  to 
set  aside  a  Judgment  which  the  superior 
court  had  power  to  render,  when  neither  par- 
ty asks  for  it,  and  both  were  content  with  it? 
Yet  it  is  Just  what  this  conrt  practically  has 
done,  viz.,  of  its  own  motion  substituted  a 
Judgment  by  default  final,  from  which  the 
defendant  cannot  appeal,  for  a  sum  not  war- 
ranted by  the  complaint,  for  a  judgment  by 
default  and  inquiry  rendered  nearly  three 
years  ago  by  the  superior  court  upon  mo- 
tion of  the  plaintiff,  and  with  which  the  de- 
fendant was  content  All  the  defendant  asks 
is  tliat  the  course  of  the  court  and  the  due 
and  orderly  procedure  of  the  law  be  follow- 
ed upon  the  execution  of  that  Judgment  of 
inquiry.  And  the  method  of  executing  that 
inquiry  is  the  only  question  brought  before  us 
by  this  appeal. 

I  am  of  opinion  that  the  verdict  rendered 
upon  the  inquiry  of  damages  and  the  Judg- 
ment rendered  upon  that  verdict  should  be 
set  aside,  leaving  the  Judgment  by  default 
and  inquiry  to  stand.  Then  the  plaintiff,  if 
so  advised,  can  either  execute  the  inquiry 
anew  and  regularly,  or  else  move  in  the  su- 
perior court  for  Judgment  final  by  default 
upon  the  complaint. 


(137  N.  C.  585) 

MIIiLSAPS  et  al.  v.  ESTES  et  al. 

(Supreme  Ck>urt  of  North  Oarolina.    March  21, 

1905.) 

VKWAWTB  —  CONTBAGTS-HitrBHISSION  TO  ABBI- 
TBATION  —  VAUniTT  —  UISAITIBICANGB  — 
BBSTGBATION  OF  BENEFITS— JUDICIAL  SALES^ 
BONA  FIDE  PUBCHA8BBS— NOTICE  OF  BEFECTS. 

1.  An  agreement  bv  an  infant  to  submit  to 
arbitration  is  voidable. 

[Ed.  Note. — For  cases  in  point,  see  voL  27, 
Gent.  Dig.  Infants,  S  102.] 

2.  A  guardian  ad  litem  or  next  friend  of  an 
Inffint  cannot  bind  the  infant  by  submission  to 
arbitration,  even  though  the  submission  be  made 
a  rule  of  court. 

rBd.  Note. — For  cases  in  point,  see  voL  27» 
Oent.  Dig.  Infants,  H  102,  241.] 

8.  Conduct  of  plaintiifs  in  suing  to  recover 
land,  and  alleging  in  their  complaint  that  an 
award  to  which  plaintiffs,  then  infante,  were 
parties,  and  under  which  defendants  claimed  ti- 
tle, was  rendered  in  a  collusive  and  fraudulent 
suit,  and  was  void,  constituted  a  sufficient  dis* 
affirmance  of  the  arbitration  and  award. 

4.  A  father  who  had  a  life  estate  in  property, 
with  remainder  to  his  children,  attempted  to 
convey  the  fee  to  defendants.  Subsequently  an 
action  was  brought  in  the  name  of  plaintiffs,  the 
remaindermen,  who  were  then  infants,  to  have 
the  life  estate  declared  forfeited,  for  waste,  and 
to  procure  a  cancellation  of  the  deed  to  defend- 
ants. Tbe  name  of  an  ostensible  next  friend 
was  inserted  in  the  summons,  but  he  paid  no  at- 
tention to  the  suit;  and  plaintiffs,  so  far  as  It 
appeared,  had  no  actual  knowledge  of  the  suit, 
which  was  in  fact  commenced  at  the  instance 
of  their  father  to  cure  the  defective  titie  he  had 
eonveyed  to  defendants.  To  effect  this  end, 
plaintiffs'  attorney  of  record  consented  to  an 


arbitration,  in  which  the  submission  did  not  re- 
quire the  arbitrators  to  ascertain*  plaintiffs* 
rights,  but  simply  to  report  the  value  of  the 
land,  and  how  much  had  been  paid  to  the  father 
by  defendants,  and  further  provided  that  judg- 
ment should  be  entered  for  the  balance  found 
due  to  plaintiffs.  Beld,  that  the  award  of  the 
arbitrators  was  not  binding  on  plaintiffs,  though 
judgment  by  consent  was  entered  thereon,  and 
did  not  preclude  them  from  suing  to  recover  their 
land. 

5.  Innocent  purchasers  at  a  judicial  sale,  who 
had  no  notice  of  any  irregularity  in  the  proceed- 
ings and  judgment  under  which  the  sale  was 
made,  will  be  protected  in  their  purchase,  where 
the  court  had  jurisdiction  of  the  parties  and 
subject-matter  of  the  proceedings,  and  the  judg- 
ment on  its  face  authorized  a  sale. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  81, 
CeuL  Dig.  Judicial  Sales,  S§  104-10&] 

6.  Purchasers  at  a  judicial  sale  pursuant  to 
an  arbitration  and  award  were  charged  with  no- 
tice of  the  invalidity  of  the  sale,  where  it  ap- 
pered  that  the  arbitration,  award,  and  judgment 
were  entered  by  consent  of  parties  who  appeared 
from  the  record  to  be  infants,  and  consequentiy 
incapable  of  consenting  by  themselves,  their 
next  friend,  or  their  attorney. 

7.  Infants  who  seek  to  oisaffirm  an  arbitra- 
tion and  award  by  which  titie  to  their  land  has 
passed  must  restore  any  money  they  have  re* 
ceived  pursuant  to  the  same,  or  must  surrender 
any  property  in  which  such  money  has  been  in* 
vested. 

8.  The  receipt  of  money  or  property  bv  an  in- 
fant during  the  course  of  a  transaction  does  not 
preclude  him  from  repudiating  such  transaction. 

[Ed.  Note. — For  cases  In  point,  see  voL  27, 
Cent  Dig.  Infants,  S  185.] 

On  petition  for  rehearing.    Dismissed. 
For  former  opinion,  see  46  S.  E.  088. 

WALKER,  J.  This  case  was  before  ns  al 
spring  term,  1004,  when  we  ordered  a  new 
trial.  It  is  reported  in  134  N.  O.  486,  46 
S.  B.  088,  where  the  facts  are  fally  stated  by 
Justice  MONTGOMERY.  We  are  now  ask- 
ed to  rehear  the  case,  and  to  review  and  re- 
verse the  decision  we  then  made.  A  brief 
recital  of  the  leading  facts  will  make  plain 
our  reason  for  not  doing  so:  The  plaintiffs 
brought  a  salt  in  1888  against  Bates  and 
others,  and  alleged  in  their  complaint  that 
their  grandfather  John  A.  Millsaps  had  de^ 
vised  to  their  father,  W.  R.  Millsaps,  the 
land  in  controversy  for  and  during  his  nat- 
ural life,  with  a  restriction  annexed  to  the 
gift  that  he  should  not  sell  and  convey  the 
same^  and  at  his  death  to  his  legitimate  chil- 
dren, the  plaintiffs,  and  that  their  father  sold 
and  conv^ed  the  land  to  the  defendants  in 
this  suit,  who  entered  while  the  life  estate 
was  still  subsisting,  and  committed  waste 
upon  the  land.  Their  prayer  was  for  a  for- 
feiture of  the  life  estate,  and  for  damages 
for  the  waste  committed,  and  for  a  cancella- 
tion of  the  deeds  made  by  the  life  tenant 
The  material  allegations  were  denied  by  the 
defendants.  Plaintiffs  were  all  infants  at 
the  time  the  suit  was  commenced,  and  when 
the  Judgment  therein  was  rendered;  and 
there  was  no  appointment  of  a  next  friends 
upon  written  application  and  order,  aa  re- 
quired by  the  rule  of  the  court,  to  prosecute 
the  suit  In  their  behalf  (Clark's  Code  [3d 
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Ed.]  p.  958,  I  16),  though  the  name  of  John 
Shuler  was  inserted  in  the  summons  by  the 
clerk  as  such  next  friend.  The  evidence  does 
not  tend  to  show  that  he  took  any  interest 
In  the  subsequent  proceedings,  or  any  care 
of  the  Interests  of  the  infants.  So  far  as 
appears,  the  latter  had  no  actual  knowledge 
of  the  institution  of  the  action,  or  of  the 
proceedings  therein.  The  evidence  tends  to 
show  that  the  action  was  commenced  at  the 
instance  of  their  father,  whose  conduct  and 
relation  to  the  cause  indicate  that  he  was 
unfriendly  to  their  interests,  and  was  at- 
tempting by  the  suit  to  cure  the  defective 
title  he  had  conv^ed  to  the  defendants.  The 
counsel  of  record  consented  to  an  arbitra- 
tion; the  submission  requiring  the  arbitra- 
tors not  to  ascertain  and  determine  what 
were  the  real  rights  of  the  plaintiffs,  but 
simply  to  report  the  value  of  the  land,  and 
how  much  had  been  paid  to  William  Mill- 
saps  by  those  who  purchased  from  him.  It 
was  further  provided  that  the  Judgment 
should  be  entered  for  the  difference  between 
the  value  of  the  land  and  the  sums  so  paid, 
or  "for  the  balance  thus  found  due  to  the 
plaintiffs."  The  arbitrators  reported  the 
value  to  be  $1,650 ;  the  amount  paid,  $1,194.- 
60;  leaving  a  balance  due  of  $355.40  to  be 
paid  as  follows:  G.  D.  Estes,  $225;  W.  R. 
Randall,  $45.40;  and  John  Long,  $55.  The 
other  purchasers,  J.  A.  and  Mary  M.  Franks, 
were  found  to  have  paid  their  share  in 
full,  and  no  sum  was  reported  as  due  by 
them.  In  accordance  with  the  submission  by 
consent  of  counsel,  it  was  afterwards  adjudg- 
ed by  the  court  that  the  award  be  approved 
and  made  a  rule  of  court,  and  that  the  de- 
fendants, respectively,  pay  to  the  plaintiffs 
the  several  amounts  thus  found  due  by  the 
report  of  the  arbitrators;  and  the  clerk,  as 
commissioner,  was  appointed  to  make  title 
to  the  purchasers  upon  payment  of  the  sums 
so  due.  The  several  amounts  were  after^ 
wards  paid,  and  title  made  by  the  commis- 
sioner accordingly.  It  further  appears  In 
the  case  that  of  the  balance  reported  as  due, 
namely,  $355.40,  the  infants,  by  their  guard- 
ian, received,  in  round  numbers,  one-half 
thereof,  so  that  they  have  realized  from 
their  land,  which  ia  worth  $1,550,  the  small 
sum  of  $175.  This  action  is  brought  to  set 
aside  that  Judgment  and  the  award,  for  the 
reasons  stated  in  the  former  opinion,  some 
of  which  were  that  the  attorneys  had  no 
power  or  authority  to  consent  to  any  such 
arbitration,  and  the  court  had  no  power  to 
enter  a  Judgment  by  consent  thereon,  and, 
further,  that  an  arbitration  by  infants  or 
their  next  friend  or  attorneys,  if  properly 
appointed.  Is  voidable,  if  not  void.  At  the 
former  hearing  this  court  held  that  the  ar- 
bitration and  proceedings  based  thereon  were 
void,  and  could  not  be  set  up  as  an  estoppel 
or  as  res  Judicata,  so  as  to  conclude  the  in- 
fants. Counsel  for  the  petitioners  now  ar- 
gue that  this  was  error,  as  the  submission, 
the  arbitration,  and  the  award,  at  most,  were 


only  voidabre,  and  that  the  Infants  cannot 
avail  themselves  of  the  defect,  and  disown 
the  act  of  the  attorneys,  and  disaffirm  the 
award,  because  a  Judgment  of  the  court  haa 
supervened,  and  as  some^  at  least,  of  the  de- 
fenditnts  purchased  for  value  upon  the  faith 
of  that  Judgment,  without  notice  of  any  ille- 
gality, they  are  protected  under  the  general 
principle  applicable  to  persons  who  buy  at 
Judicial  sales,  and  who  are  strangers  to  the 
suit  in  which  the  sale  was  ordered. 

We  find  that  the  authorities  are  not  agreed 
as  to  whether  an  infant's  submission  to  ar- 
bitration is  void  or  merely  voidable.  Some 
courts  which  are  entitled  to  the  greatest  re- 
spect have  held  that  it  is  utterly  void,  while 
others  of  equal  authority  have  held  that  it 
is  only  voidable.  Iii  this  conflict  of  opinion, 
we  are  inclined  to  concur  with  those  courts 
and  the  text-writers  who  maintain  the  prop- 
osition that  such  submissions  are  voidable, 
merely,  as  we  are  unable  to  see  why  the 
case  should  be  taken  out  of  the  general  rule 
as  to  the  contracts  of  infants;  a  submission 
being  in  itself  a  contract,  or  so  far  partak- 
ing of  its  nature  as  to  be  substantially  with- 
in the  principle  applicable  to  contracts.  A 
submission  to  arbitration  may  be  defined  as 
the  agreement  by  which  parties  refer  disputed 
or  doubtful  matters  pending  between  them  to 
the  final  decision  and  award  of  another  par- 
ty, whether  one  person  or  more;  the  party  to 
whom  the  reference  is  made  is  called  an 
"arbitrator";  the  arbitration  is  the  investi- 
gation and  determination  of  the  matters 
of  difference  between  the  contending  pais 
ties  by  the  arbitrator  so  chosen;  and  the 
award  is  the  decree  or  Judgment  of  the  ar- 
bitrator, and  is  generally  conclusive  in  its 
effect.  2  A.  &  E.  Enc.  (2d  Ed.)  539;  Morse 
on  Arbitration,  36.  The  basis  of  the  arbitra- 
tion and  award  is  the  submission.  Watson, 
in  his  book  on  Arbitration,  59  Law  Lib. 
(1848)  p.  55,  thus  states  the  law  upon  the 
question  now  presented:  ''Every  person  ca- 
pable of  making  a  disposition  or  a  release 
of  his  right  may  make  a  submission  of  that 
right  to  arbitration,  and  consequently  will 
be  bound  by  an  award  made  in  pursuance 
thereof.  But  persons  who  cannot  bind  them- 
selves by  contract  cannot  submit  to  arbi- 
tration, as  infants,  femes  covert,  persons 
compelled  by  threats  and  imprisonment,  per- 
sons professed  in  religion.  It  Is  quite  clear  that 
a  submission  by  an  infant  is  either  void  or 
voidable,  and,  unless  he  ratifies  when  he  at- 
tains his  age,  he  is  not  bound  by  his  submis- 
sion to  perform  an  award.  In  Rollers  Abridg- 
ment it  is  laid  down  generally  that  an  infant 
is  not  bound  by  his  submission  of  a  trespass 
committed  either  on  his  person  or  on  his  land. 
In  another  place  in  the  same  book  it  is  said 
that  such  submission  is  only  voidable.  And 
this  seems  to  be  the  only  doubtful  question 
respecting  the  submission,  as  far  as  regards 
the  infant  himself,  for  in  some  cases  it  has 
been  held  that  a  submission  by  an  infant  is 
merely  void:  in  others,  that  it  is  only  void- 
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able.  In  a  modern  case,  where  a  cause  was 
referred  by  parol  agreement,  in  which  an  in- 
fant, by  his  prochein  *ami,  was  plaintiff,  it 
was  held  to  be  quite  clear  that  the  infant 
was  not  bound  by  the  award;  but  the  court 
directed  that  he  should  haye  notice  of  the 
award,  and,  if  he  would  not  i^erform  it,  that 
the  defendant  should  be  at  liberty  to  carry 
down  the  record  to  trial  by  proviso*';  trial 
by  proYiso  being  one  brought  on  by  tJie  de- 
fendant on  notice  to  the  plaintiif,  and  tak- 
ing its  name  from  tbe  words  of  the  writ 
to  the  sheriff,  which  required  him  to  ex- 
ecute only  one  of  the  writs  or  notices  of 
trial.  3  Blk.  357.  So  that  it  appears  the 
arbitration  was  altogether  ignored,  and  the 
defendant  was  left  at  liberty  to  proceed  as 
if  plaintiff  had  failed  to  bring  down  the  rec- 
ord to  the  assizes.  He  also  refers  to  a  case 
in  which  the  court  of  King's  Bench,  by  Ab- 
bott, O.  J.,  reversing  the  court  of  common 
pleas,  held  that,  where  infant  plaintiffs  ap- 
peared by  next  friend,  their  attorney  or  so- 
licitor had  no  authority  to  consent,  for  them  or 
their  next  friend,  to  a  submission,  and  conse- 
quently that  they  were  not  bound  by  the 
award.  Biddell  v.  Dowse,  13  B.  G.  L.  (6  B.  & 
C.)  164.  In  Oavendish  v.  Wood,  1  Gh.  Gases, 
279,  or  22  Eng.  Rep.  (reprint)  800,  Lord  Ghan- 
cellor  Nottingham  refused  to  decree  the  per- 
formance of  an  award  against  an  infant,  who 
appeared  by  his  guardian,  which  was  based 
upon  a  submission  by  consent  and  order  of 
the  court,  because  it  was  inequitable  on  its 
face,  and  he  added  that  "he  would  never  de^ 
cree  an  award  which  should  bind  an  infant" 
Evans  y.  Gozan,  2  P.  Wms.  450.  Morse 
thus  refers  to  the  subject:  "The  agreement 
of  an  infant  to  submit  to  arbitration  is  like 
any  other  contract  into  wliich  he  might  en- 
ter. There  is  an  old  English  case  in  which 
his  undertaking  is  declared  absolutely  void. 
But  the  later  and  conclusive  authorities  hold 
it  to  be  only  voidable.  The  presumed  in- 
competency of  an  infant  to  have  a  proper 
care  for  his  own  interest  will  be  kept  by  the 
courts  within  reasonable  bounds.  Thus 
where  an  infant's  claim  for  damage  for  an 
assault  and  b&ttery  had  been  submitted,  and 
the  amount  awarded  had  been  paid  him,  in 
a  subsequent  suit  brought  by  him  for  the 
same  cause  of  action  it  was  held  tliat  the 
Jury  should  take  into  consideration  the  sum 
paid;  if  they  thought  it  sufficient  compensa- 
tion, they  should  give  only  nominal  dam- 
ages; if  they  thought  it  insufficient  they 
should  make  up  the  deficiency.  Whether  or 
not  equity  will  decree  an  award  to  be  binding 
upon  an  infant  seems  a  matter  of  doubt,  de- 
pecding  much  upon  the  merits  of  the  case.** 
Morse  on  Arbitration,  p.  4.  So  in  8  Gyc.  588, 
the  power  to  submit  in  any  case  is  said  to 
exist  only  "where  there  is  a  capacity  to  con- 
tract, with  a  liability  to  pay,"  and  the  pow- 
er to  enter  into  the  contract  of  submission 
to  arbitration  must  needs  be  commensurate 
with  such  legal  capacity  of  the  parties  to  it. 
It  must  therefore  be  that  in  the  case  of  in- 


fants, as  their  contracts  are  only  voidable, 
their  agreements  to  arbitrate  must,  general- 
ly speaking,  be  voidable,  and  not  void.  2 
A.  &  E.  Enc.  Law  (2d  Ed.)  616.  And  so  It 
was .  expressly  adjudged  in  Britton  v.  Wil- 
liams, 20  Va.  (6  Munf.)  453,  the  court  say- 
ing: "Although  infants  are  bound  by  Judg- 
ments had  under  the  superintendence  and 
protection  of  the  court,  yet,  where  the  case 
Is  referred  to  arbitrators,  whereby  they  are 
deprived  of  that  protection,  a  submission  by 
infants,  even  by  rule  of  court,  ought  not  to 
be  sanctioned.  For,  as  awards  are  in  the 
nature  of  judgments,  and  are  to  be  final  and 
conclusive,  which  cannot  be  where  one  par- 
ty has  a  right  to  avoid  them,  it  follows  that 
a  submission  by  infants,  although  with 
adults,  cannot  be  obligatory  on  either  party.*' 
The  court  held  that,  as  there  was  no  valid 
submission  in  the  case,  there  could  be  no 
award,  and  consequently  the  Judgment  should 
be  reversed  as  far  back  as  the  writ.  The 
same  doctrine  was  announced  in  Baker  v. 
Lovett,  6  Mass.  78,  4  Am.  Dec.  88,  where  it 
was  said  that  infants  are  supposed  to  be 
destitute  of  sufficient  understanding  to  con- 
tract, and  the  law  therefore  protects  their 
weakness  and  imbecility  so  far  as  to  allow 
them  to  avoid  all  their  contracts  by  which 
they  may  be  injured,  including  agreements 
which  involve  a  release  of  their  rights,  as 
the  law  presumes  that  they  have  not  suffi- 
cient discretion  to  put  a  fair  value  upon 
them.  For  the  same  reason,  if  an  Infant 
submit  his  rights  to  arbitration,  he  will  not 
be  bound  by  the  award,  from  a  presumed  In- 
competency to  choose  suitable  arbitrators, 
and  a  lack  of  sufficient  Judgment  to  proper- 
ly care  for  his  own  interests,  and  he  Is  thus 
protected  until  he  attains  his  majority.  It 
follows  from  what  we  have  said  that,  as  an 
infant  cannot  convey  an  irrevocable  title  to 
another,  he  cannot  submit  to  an  award  which 
would  give  the  latter  such  a  title. 

Nor  has  a  guardian  ad  litem  or  next  friend 
the  power  to  submit  for  the  infant,  even 
though  the  submission  be  a  rule  of  court 
"He  cannot  change  the  tribunal  or  the  prin- 
ciples of  decision."  Morse  on  Arbitration,  25 ; 
Fort  y.  Battle,  13  Smedes  &  M.  133;  Han- 
num  v.  Wallace,  9  Humph.  129.  But  It  can 
make  no  practical  difference  in  this  case 
whether  the  award  and  Judgment  are  void  or 
voidable,  as  the  infants,  in  their  complaint, 
have  alleged  that  the  award  was  made  and 
the  Judgment  was  rendered  in  a  suit  which 
was  collusive  and  fraudulent,  and  therefore 
that  th^  are  void.  This  would  seem  to  be 
a  sufficient  disaffirmance  of  them,  and,  in- 
deed, the  language  is  quite  positive  and  un- 
equivocal in  meaning.  If  they  are  to  be 
set  aside  and  disregarded,  what  difference 
can  it  make  if  it  be  done  because  they  are 
void  or  voidable? 

There  is  a  more  serious  question  to  be  con- 
sidered, and  one  the  solution  of  wlflch  may 
be  still  more  fatal  to  the  award.  The  orig- 
inal suit  was  brought  to  have  the  life  es- 
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tate  declared  forfeited  for  waste,  for  dam- 
ages for  tbe  waste  committed,  and  for  the 
cancellation  of  the  deeds  of  the  defendants. 
The  arbitration  reverses  the  object  and  the 
purpose  of  tbe  suit,  and  converts  it  into  a 
proceeding  to  validate  tbe  deeds,  and  thereby 
to  save  the  life  estate  from  forfeiture,  and 
to  prevent  the  recovery  of  damages,  and  to 
give  the  plaintiffs,  in  lieu  of  their  Just  rights, 
which  were  too  well  established  to  be  even 
the  subject  of  any  controversy,  a  sum  of 
money  so  small  in  comparison  with  the  real 
value  of  their  land  as  to  lead  any  one  to  ex- 
claim, "They  got  the  infants'  land  for  noth- 
ing!" Collins  V.  Davis,  132  N.  C.  Ill,  43  S. 
B.  581 ;  Worthy  v.  Caddell,  76  N.  C.  82.  The 
agreement,  if  there  was  any,  with  the  next 
friend  of  the  infants, -was  one-sided  in  its 
operation,  and  unequal  in  its  effect  It  did 
not  require  any  arbitration  or  even  consid- 
eration of  the  plaintiffs'  rights,  but  only  an 
appraisement  of.  property,  and  a  statement 
of  the  payments  made  by  tbe  defendants,  not 
to  plaintiffs,  but  to  their  father,  in  order 
that  the  defendants  might,  by  tbe  payment 
of  the  balance  or  the  difference  in  the 
amounts,  acquire  a  valid  title  to  the  plaintiffs' 
land.  If  we  can  properly  call  such  a  proceed- 
ing an  arbitration,  it  is  not  such  a  one 
as  a  court  of  equity  should  enforce  or  al- 
low to  stand  in  the  way  of  the  plaintiffs' 
recovery.  Indeed,  we  doubt  if  the  court  had 
the  necessary  jurisdiction,  even  in  equity,  to 
proceed  thus  to  dispose  of  an  infant's  land, 
although  it  may  have  had  the  consent  of 
the  parties;  It  unquestionably  has  a  gener- 
al jurisdiction  over  the  estate  of  an  infant, 
and  may  sell  his  property,  if  it  deems  it  for 
bis  interest  and  advantage  to  do  so  (Wil- 
liams V.  Harrington,  33  N.  G.  616,  53  Aul 
Dec.  421),  but  not  dispose  of  it  in  the  manner 
adopted,  or  for  the  purposes  intended  in 
the  former  suit  (Troy  v.  Troy,  45  N.  O.  85). 
There  must  be  some  attempt,  at  least,  by  the 
next  friend,  to  protect  the  rights  of  the  in- 
fant In  this  case  it  appears  that  one  of  the 
parties  gets  an  Interest  In  the  land  without 
paying  anything  whatever  to  the  infants, 
and  the  others  acquire  their  Interests  at  a 
most  Inconsiderable  stun.  In  the  language  of 
Ruffln,  J.,  speaking  for  the  court,  "It  would 
be  a  plain  violation  of  right  to  leave  the  Judg- 
ment standing,  so  as  to  operate  as  an  estop- 
pel upon  these  infants,  when  the  court  can 
see  that  no  real  defense  was  ever  made  for 
them."  Larkins  v.  Bullard,  88  N.  G.  35.  The 
fact  that  Judgment  was  entered  upon  the 
award  according  to  the  agreement  in  the 
submission  does  not,  under  the  drcumstances 
of  this  case.  Impart  validity  to  it  The  Judg^ 
ment  was  by  consent,  and  is  as  open  to  at- 
tack as  the  submission  and  award.  Without 
discussing  the  matter  more  fully,  we  think 
there  was  evidence  tending  to  establish  the 
plaintiffs'  contention,  which  should  have 
been  considered  by  the  Jury,  upon  each  of 
the  issues  submitted. 
The  plea  that  they  are  purchasers  for  val- 


ue and  without  notice  cannot  avail  the  de- 
fendants. It  is  freely  admitted  to  be  the 
general  rule,  as  argued  by  the  defendants' 
counsel,  that  innocent  purchasers,  or  those 
who  have  purchased  at  a  Judicial  sale  with- 
out notice  of  any  irregularity  in  the  proceed- 
ings and  Judgment  under  which  the  sale  was 
made,  will  be  protected  when  it  appears  that 
the  court  had  jurisdiction  of  the  parties  and 
of  the  subject-matter  of  the  proceedings,  and 
that  the  judgment,  on  its  face,  authorized 
the  sale.  This  is  but  another  way  of  stat- 
ing the  general  principle  that  the  Judgment 
or  decree  of  a  court  having  general  jurisdic- 
tion over  a  subject-matter,  subsisting  unre- 
versed, must  be  respected,  and  sustains  all 
things  done  under  it  notwithstanding  any 
irregularity  in  the  course  of  the  proceedings, 
or  error  in  the  decision.  Williams  v.  Har- 
rington, supra.  Such  a  Judgment  will  there- 
fore sustain  the  title  of  a  purchaser  at  a 
sale  made  under  it,  if  he  had  no  notice  of 
the  alleged  defect  in  the  proceedings.  Sut- 
ton V.  Schonwald,  86  N.  G.  108,  41  Am.  Rep. 
455;  England  v.  Garner,  90  N.  G.  197.  But 
In  our  case  the  irregularities  and  defects  are 
of  such  a  nature,  and  are  so  apparent  upon 
the  face  of  the  record  in  the  former  suit 
that  the  defendants  in  that  suit  and  those 
who  now  claim  to  hold  under  them,  must  be 
presumed  to  have  had  notice  of  said  defects. 
So  far  as  the  irregularity  In  appointing  the 
next  friend  of  the  plaintiffs  is  concerned,  it 
would  seem  that  the  observations  of  the 
court  in  Morris  v.  (gentry,  89  N.  C.,  at  pages 
254,  255,  are  sufficient  to  overcome  the  de- 
fendants' plea  of  a  want  of  notice  as  to  it 
We  do  not  decide,  though,  how  this  is,  as  the 
arbitration,  award,  and  Judgment  were  all 
by  consent  in  a  case  where  it  appeared  in  the 
record  that  the  plaintiffs  could  not  consent 
by  themselves,  by  their  next  friend,  or  by 
the  attorneys.  There  was  a  patent  defect  In 
the  proceedings,  which  should  have  been  no- 
ticed by  any  one  claiming  under  the  Judg- 
ment In  the  cases  cited  by  the  defendants' 
counsel  the  defect  did  not  appear  on  the  face 
of  the  proceedings,  but,  as  far  as  the  record 
in  those  cases  showed,  the  ^urt  had  pro- 
ceeded regularly  In  the  exercise  of  its  Jn- 
risdictlon  over  the  parties  and  the  subject- 
matter,  although  it  afterwards  appeared  that 
in  fact  it  had  not  done  so. 

But  while  the  plaintiffs  may  be  able  to 
avoid  the  Judgment  and  recover  their  prop- 
erty, they  must  observe  tbe  maxim  that  he 
who  asks  equity  must  do  equity.  If  they  in- 
sist upon  their  disability  and  the  d^ect 
in  the  proceedings  for  the  purpose  of  Inval- 
idating the  title  of  the  defendants,  they  must 
when  properly  called  upon  to  do  so,  restore 
any  money  they  have  received  under  the 
Judgment  of  the  court,  or,  if  the  money  has 
been  Invested  in  land  or  other  property,  they 
must  surrender  the  latt^.  Neither  an  in- 
fant nor  a  married  woman  will  be  permitted 
to  repudiate  a  transaction  upon  the  ground 
of  a  want  of  capacity  or  for  other  sufficient 
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cause,  and  at  the  same  time  retain  and  en- 
joy any  benefit  derived  from  it  But  the  re- 
ceipt of  money  or  anything  else  of  value  by 
the  persons  under  disability  during  the 
course  of  the  transaction  does  not  take  away 
the  right  of  election  to  repudiate  it  Equity 
will  restore  his  or  her  property  to  the  dis- 
affirming party,  but  the  person  who  thus 
loses  it  will  be  permitted  to  recover  any  mon- 
ey paid  upon  the  faith  of  the  validity  of  the 
transaction,  provided  the  money  is  then  in 
hand,  or  the  property  into  which  it  has  been 
converted  can  be  reached  by  a  proceeding 
in  rem.  Scott  v.  Battle,  85  N.  C.  184,  89  Am. 
Rep.  694;  Hodge  v.  Powell,  96  N.  C.  64,  2 
S.  E.  182,  60  Am.  Rep.  401;  Walker  y. 
Brooks,  99  N.  G.  210,  6  S.  B.  63;  Draper  v. 
Allen,  114  N.  C.  50, 19  S.  E.  61. 

This  brings  us  to  the  conclusion  that  there 
was  no  error  in  our  former  decision,  though 
somewhat  different  reasons  may  have  been 
given  for  that  decision  than  those  which  were 
then  assigned. 

Petition  dismissed. 

« 

HOKE,  J.,  took  no  part  in  the  decision  of 
this  case. 


(138  N.  C.  579) 

STATE  V.  SHEPPARD. 

(Supreme  Court  of  North  Carolina.    March  21, 

1905.) 

UCENSSa—FUmNO   UP   UGHTNINO    BODS— XV- 
IDXNOX— INDICTMENT. 

1.  Where,  on  a  prosecution  for  carrying  on 
the  business  of  putting  up  lightning  rods  with- 
out a  license  as  required  by  Laws  1903,  p.  887,  a 
247,  S  47,  it  appeared  that  defendant,  after  the 
coda  were  sold  by  another,  delivered  and  put 
them  op.  an  instruction  that,  If  defendant  had 
more  rods  in  his  possession  than  were  necessary 
to  complete  the  work  in  question,  he  should  be 
found  guilty,  was  erroneous. 

2.  A  single  act  of  putting  up  rods  is  not  a  vio- 
lation of  the  statute. 

[E3d.  Note. — ^For  cases  In  point,  see  vol.  82, 
Cent.  Dig.  Licenses,  H  91,  92.} 

8.  An  allegation  in  an  indictment  for  viola- 
tion of  the  statute  that  defendant  **8old"  rods 
was  mere  surplusage. 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;  Ferguson,  Judge. 

A.  J.  Sheppard  was  convicted  of  selling 
and  unlawfully  putting  up  lightning  rods 
without  having  obtained  a  license  as  requir- 
ed by  Acts  1906,  p.  887,  c  247,  S  47,  and 
he  appeals.    Reversed. 

The  defendant  was  indicted  for  selling  and 
unlawfully  putting  up  lightning  rods  v^ithout 
having  obtained  a  license  as  required  by 
Acts  1903,  p.  337,  c.  247,  S  47.  The  sheriff 
testified  that  the  defendant  had  not  obtained 
a  license  to  put  up  or  sell  lightning  rods  in 
the  county  of  Wayne;  that  the  defendant 
was  requested  to  do  so,  but  said  he  was  *'not 
under  the  law,"  and  that  his  manager  was 
located  at  some  point  in  this  state.  W.  S. 
Casey  testified  that  he  did  not  purchase  any 
rods  from  the  defendant;    that  he  carried 


them  to  his  house  and  pJt  them  up,  and  the 
men  worked  under  his  direction;  that  tht 
defendant  had  the  agreement  which  showed 
with  whom  the  trade  was  made;  that  he 
brought  the  agreement,  which  was  in  writ- 
ing, when  he  brought  the  rods;  that  the  rods 
were  in  a  long  box,  and  he  had  more  than 
enough  to  put  on  his  house.  The  witness 
had  a  guaranty  from  Cole  Bros.  The  de- 
fendant said  that  they  did  business  in  In- 
diana. The  defendant  testified  that  he  was 
the  agent  for  Cole  Bros,  in  putting  up  rods. 
The  main  office  was  in  St  Louis,  Mo.,  and 
the  factory  in  Indiana.  The  contract  was 
introduced  for  sale  of  rods  between  J.  L. 
Harris,  agent  for  Cole  Bros.,  and  Casey. 
His  orders  from  the  management  were  not 
to  pay  taxes.  They  take  orders  for  future 
delivery,  which  are  sent  by  H.  T.  Day  to 
Cole  Bros,  for  shipment,  and  on  arrival  they 
take  them  out  of  the  depot,  and  place  them 
for  persons  giving  the  orders.  The  witness 
solicited  J.  C.  Winn  to  put  up  the  rods — 
put  up  old  ones  for  him.  The  witness  did 
not  sell  or  put  up  rods  for  Winn.  His  honor 
instructed  the  Jury  in  part  as  follows:  "That 
If,  firom  the  evidence,  you  believe  that  the 
defendant  had  more  rods  in  his  possession 
than  were  necessary  to  rod  and  complete  the 
work  on  Case's  house,  then  it  will  be  your 
duty  to  bring  in  a  verdict  of  guilty.*'  The 
defendant  excepted,  and  from  a  Judgment  on 
the  verdict  appealed. 

Gilliam  ft  Gilliam  and  Dortch  ft  Barham, 
for  appellant  The  Attorney  General,  for  the 
State. 

CONNOR,  J.  (after  stating  the  case).  The 
defendant  is  indicted  for  selling  and  putting 
up  lightning  rods  without  first  having  ob- 
tained a  license,  as  required  by  section  47  of 
the  revenue  act  (chapter  247,  p.  337,  Laws 
1903),  which  is  in  the  following  words:  "On 
every  person  or  company  who  puts  up  light- 
ning rods  twenty-five  dollars  annually  for 
each  county  In  which  he  carries  on  business 
or  sells  lightning  rods."  It  is  declared  by 
the  revenue  act  that  the  tax  shall  be  "im- 
posed for  the  privilege  of  carrying  on  the 
business  or  doing  the  act  named."  The  evi- 
dence tends  to  show  that  after  Cole  Bros, 
had,  pursuant  to  a  written  contract  made 
with  Casey  through  another  person  as  their 
agent,  sold  to  him  certain  lightning  rods, 
the  defendant  delivered  them,  and  superin- 
tended the  hands  in  putting  them  up.  This 
of  itself  falls  far  short  of  showing  that  the 
defendant  carried  on  the  business  of  putting 
up  rods,  being  the  business  for  the  carrying 
on  of  which  the  license  is  required  by  the 
statute.  While  it  is  true  that  in  construing 
revenue  laws  requiring  a  license  for  carrying 
on  certain  trades  or  practicing  professions 
evidence  of  one  or  more  acts  Is  competent 
to  be  considered  by  the  Jury,  they  are  not 
per  se  conclusive  evidence  to  sustain  the 
charge.  It  is  true  that  the  defendant  says 
he  is  agent  for  Cole  Bros.,  under  the  man- 
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agement  of  H.  T.  Day,  In  putting  up  rods. 
It  may  be  that  in  the  light  of  the  entire  evi- 
dence the  Jury  may»  under  proper  instruc- 
tions, have  found  that  he  was  "carrying  on 
tlie  business.*'  The  only  test,  so  far  as  the 
record  shows,  which  his  honor  applied,  was 
whether  he  had  more  rods  in  his  possession 
than  were  necessary  to  rod  Casey's  house; 
if  so,  he  was  guilty.  This  fact,  If  found  by 
the  Jury,  may  have  been  a  circumstance  to 
be  considered,  tending  to  show  that  he  was 
carrying  on  the  business.  It  was  not  of  itself 
any  yiolation  of  the  statute  to  have  more  rods 
than  were  necessary  to  rod  the  particular 
house.  The  contract  made  with  Casey  by 
Cole  Bros,  was  to  deliver  "sufficient  5-8 
•  •  •  rods."  The  fact  that  they  sent 
more  than  were  necessary  for  that  purpose 
could  not  make  the  defendant  guilty.  It 
may  be  that  the  entire  charge  is  not  set  out, 
and  that  the  Judge  explained  the  law  fully 
to  the  Jury.  However  this  may  be  the  por- 
tion sent  up  is,  we  think,  erroneous. 

The  language  of  the  statute  is  far  ftom 
clear,  but  we  think  it  sufficiently  appears, 
when  read  in  the  light  of  the  other  sections, 
that  it  was  not  intended  to  require  a  license 
for  a  single  act  of  putting  up  lightning  rods, 
but  for  carrying  on  that  business  of  putting 
up  rods.  This  dearly  appeared  from  the 
special  verdict  In  State  v.  Qorham,  115  N. 
C.  721,  20  S.  E.  179,  25  U  R.  A.  810,  44  Am. 
St.  Rep.  494.  The  court,  by  McRae,  J^  says 
that  the  defendant  was  an  'Itinerant  putting 
up  lightning  rods.*'  State  v.  Roberson,  136 
K.  a  687,  48  S.  B.  595.  The  averment  that 
he  sold  lightning  rods  is  surplusage.  It 
would  be  safer  for  the  solicitor  to  follow  the 
language  of  the  statute,  which  requires  a 
license  for  carrying  on  the  business  of  put- 
ting up  rods.  We  do  not  deem  it  necessary 
to  discuss  the  other  questions  raised  by  coun- 
sel. 

For  the  error  pointed  out,  there  must  be 
a  new  trlaL 
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JUBT  —  BELSOnON  07  PANSI.  —  OHAIXKHOS — 
HOMIOIDB— DYING  DBCLABiiTIONS  —  BEFBSSH- 
INO  MEMOBT— ADMISSION  Or  BVIDENCB— IN- 
BTBXTOTIONS. 

1.  Though  It  is  the  duty  of  the  Jury  commlih 
sionera  to  draw  the  Jury  at  the  time  and  place 
directed  by  law,  yet  If  it  be  not  so  done,  but 
is  done  properly  at  another  time  and  place,  the 
Jury  80  drawn  is  not  rendered  Illegal  for  such 
irregularity. 

2.  Where  defendant's  challenge  to  the  array 
on  grounds  tending  to  vitiate  the  scrolls  in  the 
boxes  was  sustained,  he  cannot  complain  that 
those  scrolls  were  destroyed  In  revising  the  jury 
lists  for  a  subsequent  drawing,  though  there 
were  names  on  the  scrolls  destroyed  w  persons 
•lisible  as  Jurors. 

8.  In  a  nrosecntion  for  homidde,  declarations 
of  deceaaea  that  defendant  shot  him  are  compe- 
tent as  dying  declarations  where  it  Is  shown 


was  fatal, 
VOL  26, 


that  deceased  realised  that  hb  wound 
and  that  he  would  soon  die. 

[Ed.  Note. — For  cases  in  point. 
Cent  Dig.  Homicide,  SS  430-4371 

4.  Where  It  appeared  that  the  homicide  was 
committed  at  the  house  of  a  woman  whom  de- 
fendant visited,  evidence  of  a  prior  declaration 
by  defendant  that  he  would  kill  "any  man  who 
come  around  his  woman's  house"  is  admissible 
as  showing  motive  and  premeditation. 

[Ed.  Note. — For  cases  in  point,  see  voL  26^ 
Cent.  Dig.  Homicide,  S§  293,  295.] 

5.  In  a  prosecution  for  homicide  the  affidavit 
made  by  deceased  containing  his  dying  declara- 
tions may  be  used  by  witnesses  who  were  pres- 
ent when  it  was  made  to  refresh  their  memory, 
though  the  paper  was  not  admissible  in  evidence. 

6.  Where  the  homicide  is  denied  by  defendant, 
the  burden  is  on  the  prosecution  to  prove  the 
killing  beyond  a  reasonable  doubt;  and,  to  jus- 
tify a  verdict  of  murder  in  the  first  degree,  to 
prove  premeditation  and  deliberation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Homicide,  »  272^,  474.] 

7.  The  failure  of  the  court  to  instruct  the  jury 
on  the  law  of  manslaughter  is  not  error  where 
defendant  was  properly  convicted  of  murder  in 
the  first  degree,  and  the  evidence  presented  no 
elements  of  mansladaghter. 

S.  It  was  proper  to  instruct  the  Jury  that.  If 
defendant  weighed  the  purpose  ox  the  killing 
long  enough  to  form  a  fixed  design  to  kill,  ana 
at  a  subsequent  time,  "no  matter  how  soon  or 
how  remote,"  put  it  into  execution,  and  killed 
deceased  in  pursuance  of  such  fixed  desifli,  then 
there  was  sufficient  premeditation  and  delibera- 
tion to  warrant  finding  him  gulKy  of  murder  in 
the  first  degree. 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty;  Moore,  Judge. 

Dan  Teachey  was  convicted  of  munler, 
and  appeals.    Affirmed. 

See  46  S.  E.  783. 

The  prisoner,  Dan  Teachey,  was  tried  at 
August  term,  1903,  for  the  murder  of  one 
Bivenbark  In  the  county  of  Duplin.  The 
grand  Jury  which  Indicted  him  was  drawn 
prior  to  a  revision  of  the  Jury  boxes  on  the 
first  Monday  In  June,  1903.  He  was  tried 
and  convicted  of  murder  In  the  flrst  degree 
at  August  term,  1908,  and  appealed  to  the 
Supreme  Court  A  new  trial  was  ordered  for 
error  In  reception  of  evidence.  At  Angost 
term,  1904^  the  cause  came  on  to  be  heard 
again.  So  far  as  the  record  discloees,  no. 
plea  In  abatement  was  filed,  or  motion  made 
to  quash  the  hill  for  irregularity  in  selecting 
grand  Jury  or  other  cause.  At  said  term 
the  prisoner  challenged  the  array  of  Jorors 
for  Irregularities  In  revising  the  Jury  lists 
and  boxes,  which  motion  was  sustained.  At 
October  term,  1904,  the  cause  was  tried,  com- 
mencing second  week,  November  7th,  before 
Moore,  J.,  and  a  Jury.  The  prisoner  was 
convicted  of  murder  in  the  flrst  degree,  and 
appeals  to  this  court 

James  O.  Oarr  and  Kerr  ft  Gavin,  for  ap- 
pellant The  Attorney  General  and  Stevens, 
Beasley  ft  Weeks,  for  the  State. 

BROWN,  J.  The  prisoner  again  challen- 
ged the  array  of  regular  Jurors  summoned  for 
the  second  week,  as  well  as  the  array  of  spe- 
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dal  Tenlremen.  From  a  very  fall  and  com- 
plete finding  of  facts  upon  the  hearing  of 
Buch  challenge  we  condense  the  following: 
At  August  term,  1904,  the  challenge  to  the 
array  was  sustained  because  of  irregulari- 
ties in  the  revision  of  the  jury  boxes  prior 
to  the  drawing  of  the  Jurors  at  the  June, 
1903,  meeting  of  the  commissioners  of  the 
county.  In  consequence  of  such  ruling  of 
the  court,  the  commissioners  revised  Jury 
lists  anew  on  the  first  Monday  in  Septem- 
ber, 1904.  All  names  in  boxes  1  and  2  were 
revised  and  destroyed.  The  board  then  caus- 
ed to  be  laid  before  them  the  tax  lists  for 
1903,  and  from  those  lists  selected  the  names 
of  such  persons  as  had  paid  taxes  and  were 
of  good  moral  character  and  sufficient  in- 
telligence, and  also  they  selected  such  other 
citizens  of  the  county  as  did  not  appear  on 
the  tax  lists,  but  who  were  legally  eligible 
and  qualified  to  serve  as  jurors.  The  names 
thus  selected  were  declared  to  be  the  Jury 
Ust  for  the  county,  and  were  placed  by  the 
commissioners  in  box  No.  1.  At  the  time  of 
the  destruction  of  the  scrolls  mentioned  there 
were  in  the  boxes  the  names  of  persons  eligi- 
ble for  Jury  duty.  The  effect  of  this  revision, 
of  course,  was  to  provide  an  entirely  new 
jury  list  for  the  county,  composed  of  all  the 
dtisens  of  the  county  of  good  moral  char- 
acter and  otherwise  qualified  as  Jurors.  On 
the  first  Monday  tn  October,  1904,  the  86 
regular  Jurors  required  for  the  first  week 
and  the  18  Jurors  required  for  the  second 
week  of  October  term  were  drawn  in  the 
manner  required  by  law.  In  drawing  these 
jurors  for  the  first  week,  the  names  of  those 
who  had  served  within  two  years  were  re- 
jected, and  placed  in  box  No.  2;  but  no 
names  whatever  were  rejected  in  drawing 
the  18  Jurors  for  the  second  week.  The  court 
overruled  the  challenge  to  tiie  array,  and  the 
prisoner  excepted.  In  suai  ruling  we  find 
no  error. 

In  reviewing  the  action  of  his  honor,  it  is 
useless  to  discuss  or  pass  upon  the  legality 
of  the  act  of  the  commissioners  at  their  Oc- 
tober session,  when  drawing  the  jurors  for 
October  term.  Whether  they  had  the  right, 
after  a  name  is  drawn  out  of  box  No.  1  in 
due  coarse  by  the  small  boy,  to  return  it  to 
box  No.  2;  instead  of  placing  the  name  on 
the  list  of  jurors  to  be  summoned  for  the 
court,  is  immaterial  in  this  case.  The  fact 
is  found  that  no  name  was  rejected  tn  draw- 
ing the  Jurors  for  the  second  week,  and  that 
tiie  prisoner's  trial  began  on  Monday  of  that 
week.  The  bill  of  indictment  was  returned 
several  terms  before  by  a  grand  jury  drawn 
in  1908.  So  the  prisoner  has  not  been  prej- 
udiced thereby,  so  far  as  we  are  able  to  see. 

The  action  of  the  board  in  revising  the  jury 
Ust  anew  at  September  term,  1904,  seems  to 
have  been  rendered  necessary,  or  at  least 
advisable,  by  reason  of  the  ruling  of  the 
court  tn  this  case  at  August  term  preceding, 
upon  the  prisoner's  challenge  to  the  entire 
pane]  of  Jurors,  which  challenge  was  sus- 


tained, and  the  panel  set  aside  for  errors 
which  his  honor  thought  vitiated  the  action 
of  the  commissioners  at  their  meeting  in 
June,  1908,  in  revising  the  Jury  lists  for 
the  county.  The  particular  act  complained 
of  is  that  at  the  September  term,  1904,  the 
board  destroyed  all  the  old  scrolls  remaining 
in  the  boxes,  and  made  an  entirely  new  Jury 
list,  and  placed  the  names  in  box  No.  1. 
The  facts  found  by  the  court  below  show 
plainly  that  not  only  was  there  no  wrongful 
purpose  or  intent,' but  that  the  commission- 
ers acted  with  great  care,  and  in  a  manner 
indicating  a  conscientious  discharge  of  their 
duty.  We  do  not  hold  that  this  action  of 
the  board  was  illegal  or  irregular,  but  at 
most  it  could  be  no  more  than  the  latter. 
That  would  not  vitiate  the  list  of  Jurors 
drawn  from  the  box,  and  constitute  no 
ground  for  challenge  to  the  array.  The  stat- 
ute is  considered  directory  so  far  as  it  re- 
lates to  the  action  of  the  commissioners  as 
to  the  time  and  place  of  drawing  the  Jury 
and  as  to  revising  the  jury  lists.  It  Is  the 
duty  of  the  commissioners  to  do  these  things 
at  the  time  and  place  the  law  directs.  But, 
if  not  so  done,  but  are  prc^erly  done  at  an- 
other time  and  place,  they  will  be  treated  as 
irregularities.  This  is  necessary  to  prevent 
delay  in  the  administration  of  justice. 
Moore  V.  Guano  Co.,  180  N.  G.  229,  41  S.  B. 
293. 

Nor  do  we  think  that  the  prisoner  can 
reasonably  complain  of  the  act  of  the  com- 
missioners in  destroying  all  the  old  scrolls 
in  the  boxes.  He  had  challenged  the  panel 
at  August  term,  1904,  drawn  from  those 
boxes,  upon  grounds  tending  to  vitiate  the 
contents  of  the  boxes,  and  the  action  of  the 
commissioners  at  June  term,  1903,  in  revising 
them.  This  challenge  of  the  prisoner  was 
sustained.  The  action  of  the  board  at  Sep- 
tember term,  1904,  was  eminently  proper  in 
riew  of  the  ruling  of  the  court 

In  recurring  to  the  statutes  regulating  the 
revising  of  Jury  lists  of  the  county  and  the 
drawing  of  Jurors,  Justice  Connor,  in  State 
T.  Alfred  Daniels,  184  N.  a  648,  46  S.  E. 
746,  says:  "It  has  been  held  from  the  earliest 
period  of  our  Judicial  history  that  the  pro- 
visions of  these  statutes  are  directory,  and 
not  mandatory."  In  this  case,  and  in  the 
preceding  one  of  Moore  v.  Guano  Co.,  the 
cases  are  all  dted  and  discussed,  which  bear 
at  all  on  this  subject  We  therefore  forbear 
any  further  discussion  of  them. 

Bxceptibn  No.  8,  relating  to  challenge  to 
an  individual  Juror,  is  vrithout  merit,  as  the 
juror  was  stood  aside  for  cause.  Besides, 
the  prisoner  did  rot  exhaust  his  peremptory 
challenges. 

We  proceed  now  to  notice  such  of  the  pris- 
oner's numerous  exceptions  noted  during  the 
trial  and  appearing  in  the  voluminour  record 
as  we  deem  proper. 

The  evidence  on  the  part  of  the  state  tend/ 
to  show  that  the  homicide  occurred  on  Wed- 
nesday night,  March  4,  1906,  between  8  and 
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9  o'clock,  at  the  house  of  Gilbert  Johnsou 
and  Baster  Williams,  in  Duplin  county, 
which  house  was  situated  a  little  more  than 
three  miles  from  the  home  of  Robert  Teach- 
ey,  with  whom  his  son,  the  prisoner,  resided. 
There  were  present  in  the  house  when  the 
homicide  occurred  Gilbert  Johnson,  Annie 
Johnson,  Easter  Williams,  and  the  four  il- 
legitimate children  of  Easter  Williams.  The 
evidence  relied  on  by  the  state  tends  to  show 
that  the  deceased  left  home  a  short  time  after 
dark,  and  went  to  the  house  of  Easter  Wil- 
liams for  the  purpose  of  securing  her  serr- 
ices  In  working  his  strawberries;  that  he  re- 
mained in  the  house  a  short  time,  and,  after 
securing  her  promise  to  come  on  the  follow- 
ing Monday,  turned  to  leave  the  house,  and 
after  getting  out  of  the  door  the  prisoner  ap- 
proached him  from  behind  the  house  or  from 
the  comer,  making  ;threatB  and  using  pro- 
fane language,  and  shot  the  deceased.  After 
the  shooting,  the  deceased  went  in  the  direc- 
tion of  the  home  of  J.  B.  Dixon,  who  lived 
about  180  yards  from  Easter  Williams.  Be- 
fore reaching  Dixon's  house,  the  deceased 
fell,  and  in  answer  to  his  cries  Dixon  came, 
and  found  him  In  great  pain,  lying  on  his 
back  in  the  middle  of  the  road.  To  this  wit- 
ness the  deceased  said,  "I  am  shot,  and  shot 
to  die,"  adding,  "Dan  Teachey  is  the  man 
who  shot  me;  I  saw  him  and  caught  his 
voice."  The  deceased  wafr  then  taken  to  his 
father's  house,  and  died  ftom  the  effects  of 
his  wounds  between  5  and  6  o'clock  p.  m.  on 
Friday  following.  There  was  also  evidence 
tending  to  show  the  existence  of  illicit  rela- 
tions between  ESaster  Williams  and  the  pris- 
oner, and  that  he  was  the  father  of  Easter's 
youngest  child.  It  also  appears  in  the  evi- 
dence that  some  time  before  the  homicide  the 
prisoner  said  he  believed  that  Bob  Riven- 
bark,  the  deceased,  was  going  to  Easter's 
house,  and  if  he  caught  him  there  he  would 
kill  him;  and  that  three  weeks  before  the 
shooting  the  prisoner  said,  "I  have  two  good 
guns,  and  am  going  to  buy  another  one," 
adding  that  "he  would  kill  any  man  he 
<:aught  at  his  woman's  house."  In  his  de- 
fense the  prisoner  relied  upon  an  alibi,  and 
offered  evidence  of  a  number  of  witnesses 
tending  to  prove  the  alibi. 

There  are  in  this  record  a  large  numb^  of 
exceptions  by  the  prisoner  to  the  testimony. 
We  have  examined  each  exception  with  that 
care  which  the  importance  of  the  case  de- 
mands. We  are  unable  to  discovw  any  mer- 
it whatever  In  any  of  them,  and  therefore 
we  do  not  deem  It  necessary  to  discuss  the 
exceptions  to  the  evidence  seriatim.  As  an 
example,  we  cite  the  exception  to  a  certain 
part  of  the  testimony  of  Ann  Johnson,  where- 
in she  testified  that  the  prisoner  was  in  the 
back  yard,  and  asked,  "How  is  Rlvenbark?' 
and,  upon  receiving  a  reply,  the  prisoner  said, 
"Well,  I  must  leave  this  place."  "The  pris- 
oner was  standing  on  the  side,  not  far  from 
the  oak  tree,  the  next  morning.  The  prison- 
er spoke  to  Lizzie  Williams  while  standing  in 


the  yard.  I  did  not  see  him  give  her  any* 
thing."  As  the  ground  of  the  objection  Is 
not  stated,  we  have  been  unable  to  discover 
any  possible  reason  for  it  The  declarations 
of  the  prisoner,  several  of  which  were  offered 
in  evidence  by  the  state  and  proved  by  dif- 
ferent witnesses,  are  plainly  competent  as 
evidence  tending  to  prove  the  commission  of 
the  crime.  These  declarations  were  made 
under  circumstances  clearly  indicating  that 
they  were  voluntary,  and  not  made  under 
duress  or  other  improper  influence. 

The  prisoner  further  objects,  in  his  sev^ith 
exception,  to  the  testimony  of  Ann  Johnson 
in  regard  to  a  conversation  with  Max  My- 
ers. The  record  shows  that  she  testified  that 
"Max  Myers  was  the  first  person  who  spc^e 
to  me  about  this  occurrence."  It  is  true  the 
prisoner  was  not  present,  but  the  conversa- 
tion, whatever  It  may  have  be^n,  was  not 
given  in  evidence.  The  fact  that  there  was 
such  a  conversation  is  Immaterial  and  harm- 
less. 

Exceptions  4,  5,  9, 10, 12  and  13  were  made 
to  the  statements  of  several  witnesses  In  re- 
gard to  the  dying  declarations  of  the  deceas- 
ed. On  the  night  he  was  shot  the  deceased 
said  to  J.  E.  Dixon  and  one  Booth,  witnesses 
for  the  state,  that  "he  was  shot,  and  wanted 
to  tell  us  both,  while  he  was  In  his  right 
mind,  who  shot  him."  The  deceased  then 
said:  "I  am  shot,  and  shot  to  die.  Dan 
Teachey  is  the  man  who  shot  me.  I  saw 
him,  and  caught  his  voice."  He  said  l^e 
came  out  of  Easter  Williams'  house,  and 
when  he  got  a  step  or  two  from  it  the  prison- 
er came  up  from  behind  the  house,  and  said 
to  him,  "Bob,  what  in  the  devil  business  have 
you  got  here  to-night?"  He  said  he  was  go- 
ing backwards  from  the  prisoner  and  the 
prisoner  shot  him.  J.  8.  Rivenbark,  a  wit- 
ness for  the  state,  testified  to  being  present 
when  the  declaration  was  made  by  the  de- 
ceased to  Dixon  and  Booth,  and  that  the 
deceased  further  said:  "I  walked  out  of  the 
houses  and  the  prisoner  walked  round  the 
house,  cursing.  He  said,  'By  Ood,  these 
women  can  get  their  living  without  work,' 
and  Jerked  out  his  pistol,  and  shot  me." 
That  the  prisoner  followed  him,  and  kidced 
him  three  or  four  times,  knocked  Easter  Wil- 
liams down,  and  then  ran.  This  witness  fur- 
ther testifies  that  on  this  occasion  the  de- 
ceased called  his  mother,  put  his  arms  around 
her,  and  said:  "I  am  gone.  I  am  going  to 
die.  Dan  Teachey  shot  me  to  death."  The 
deceased  also  stated  to  J.  D.  Teachey,  about 
2  o'clock  the  same  night  he  was  shot,  that  the 
prisoner  approached  him  from  behind  the 
house,  making  threats;  and  he  stepped  back- 
wards, and  the  prisoner  shot  him,  and  struck 
and  kicked  him;  that  he  heard  the  prisoner's 
voice  and  saw  his  face.  The  deceased  made 
a  statement  in  writing,  which  he  swore  to, 
but,  as  this  statement  was  not  admitted  as 
evidence,  it  is  unnecessary  to  notice  it. 
Every  condition  necessary  to  make  the  dying 
declarations  of  the  deceased  competent  was 


N.G^ 


STATA  T.  TSACHST. 


235 


■bown  to  exist  in  this  ease.  The  deceased 
was  ahot  on  Wednesday  night,  and  died  on 
Friday  night  following.  The  statements 
show  conclusively  that  he  knew  he  was  in 
extremis,  and  in  the  shadow  of  death.  He 
told  the  physician  that  he  was  going  to  die, 
and  made  tlie  same  statement  to  his  mother. 
The  declarations,  under  such  circumstances, 
were  not  only  competent,  but  they  were 
plain,  uneqniTOcal,  aud  of  no  uncertain  mean- 
ing. The  ruling  of  the  court  in  admitting 
them  is  sustained  by  the  tmiform  decisions 
of  this  court  State  v.  Dixon,  131  N.  O.  806, 
42  S.  B.  944;  State  v.  Boggan,  133  N.  0.  761, 
46  S.  E.  111.  Although  a  large  part  of  the 
exceptions  in  the  record  do  not  point  out  that 
portion  of  the  testimony  which  is  obnoxious, 
as  r^uired  under  the  ruling  in  State  v.  Led- 
ford,  133  N.  G.  714,  45  S.  E.  944,  yet,  in  the 
interest  of  human  life,  we  haye  examined  all 
the  testimony  with  great  care,  and  we  are 
unable  to  see  wherein  the  prisoner  has  just 
ground  of  exception  to  any  ruling  of  his  hon- 
or disclosed  in  the  record. 

Exception  is  taken  to  the  testimony  of  Max 
Myers  and  a  number  of  other  witnesses  of- 
fered by  the  state,  as  corroboratiye  evidence 
only.  The  record  shows  that  his  honor  care- 
fully explained,  at  the  time  of  the  introduc- 
tion of  the  evidence,  the  purpose  for  which 
it  was  offered,  and  fully  complied  with  the 
recent  rule  of  this  court  upon  that  subject 
In  addition,  he  called  the  attention  of  the 
jury  in  his  charge  to  corroborative  evidence 
in  general,  and  impressed  upon  them  their 
duty  to  give  it  only  that  effect  and  weight 
which  its  character  deserved.  The  testimony 
of  McClung  was  competent  as  tending  to 
show  motive  and  malice.  It  was  a  declara- 
tion of  the  prisoner  tending  to  show  a  pre- 
meditated and  deliberate  purpose  to  kill  "any 
man  wbo  came  around  his  woman's  house," 
and  it  appears  from  the  testimony  that  the 
homicide  was  committed  at  the  house  of  the 
wonuui  whom  the  prisoner  visited. 

The  charge  of  his  honor  is  very  full  and 
clear,  and  in  it  all  the  rights  of  the  prison- 
er seem  to  have  been  most  carefully  guard- 
ed, and  the  testimony  and  contentions  in  his 
behalf  presented  to  the  jury  along  with  the 
state's  with  eminent  fairness  and  ability. 
We  do  not  deem  it  necessary  to  comment  at 
length  upon  all  of  the  exceptions  to  the 
charge.  The  prisoner  excepts  because  the 
court  referred  to  the  affidavit  of  the  de- 
ceased, made  before  J.  D.  Teachey,  a  justice 
of  the  peace.  This  paper  was  permitted 
to  be  used  by  one  or  two  of  the  witnesses, 
present  at  the  time  it  was  taken,  for  the  pur- 
pose of  refreshing  their  memory.  His  honor 
was  careful  to  call  the  attention  of  the  jury 
to  the  fact  that  this  paper  was  not  in  any 
sense  evidence  to  be  considered  by  them; 
that  the  law  does  not  authorize  the  taking  of 
an  affidavit  or  deposition  of  a  person  mor- 
tally wounded,  but  the  law  does  permit  the 
dying  declarations  of  the  person  who  has  been 
slain  byanother  to  be  given  in  evidence  before 


the  jury.  He  told  them  further  that  the  fact 
that  the  deceased  swore  to  this  paper  Is  of 
no  importance;  that  the  only  evidence  the 
lury  should  consider  of  these  dying  declara- 
tions is  the  evidence  of  the  witnesses  who 
testified  to  them,  and  that  they  were  made 
in  their  presence;  and  that  the  only  use 
which  could  be  made  of  this  paper  is  the  use 
made  of  it  by  the  witnesses  Graham  and 
Teachey,  who  were  permitted  to  refer  to  it 
for  the  purpose  of  refreshing  their  recollec- 
tion, as  the  affidavit  was  made  in  their  pres- 
ence, and  taken  by  them.  It  has  been  ex- 
pressly decided  in  a  number  of  cases  that  a 
witness  may  refresh  liis  recollection  as  to 
dying  declarations  of  the  deceased  from 
memoranda.  State  v.  Whitson,  111  N.  C.  695, 
16  a  B.  332;  State  v.  Finley,  118  N.  a  1161, 
24  S.  B.  495;  State  v.  Graine,  120  N.  C.  601, 
27  S.  E.  72. 

The  court  further  instructed  the  jury  that: 
"If  you  are  satisfied  beyond  a  reasonable 
doubt,  from  the  evidence  in  this  case,  that 
the  prisoner,  Dan  Teachey,  shot  W.  Robert 
Rivenbark  with  a  gun  or  pistol  on  the  4th 
day  of  March,  1903,  and  that  Rivenbark 
died  from  the  wound  thus  infficted  on  the 
6th  day  of  March,  1903,  then  the  prisoner  is 
guilty  of  murder  in  the  second  degree  at 
least"  It  is  the  settled  law  in  this  state 
that  when  the  killing  is  admitted  or  estab- 
lished beyond  a  reasonable  doubt  to  have 
been  done  by  the  prisouer,  the  burden  is 
upon  the  prisoner  to  either  justify  or  excuse 
the  killing.  If  he  fails  to  do  so,  he  is  guilty 
of  murder.  The  act  of  1893  has  introduced 
a  new  element  into  the  crime  of  murder, 
and  divided  it  into  two  degrees.  Since  the 
passage  of  that  act,  if  the  killing  is  admitted, 
or  established  beyond  a  reasonable  doubt, 
the  prisoner  must  justify  it  or  excuse  it,  or 
he  is  guilty  of  murder  in  the  second  degree. 
In  order  to  convict  of  murder  in  the  first 
degree^  the  burden  is  still  upon  the  state  not 
only  to  establish  the  killing  beyond  a  rea- 
sonable doubt,  but  likeveise  .to  prove  that 
it  was  done  premeditatively  and  deliberately, 
or  by  lying  in  wait,  poison,  or  starvation. 
In  this  case  the  prisoner  denied  the  killing, 
and  undertook  to  establish  an  alibi.  There- 
fore the  burden  was  upon  the  state  to  prove 
the  killing  beyond  a  reasonable  doubt,  and, 
to  jnstif  y  a  verdict  of  murder  in  the  first 
degree,  to  prove  premeditation  and  delibera- 
tion as  well.  The  charge  of  the  court  below 
was  entirely  correct,  and  In  line  with  all  the 
authorities. 

The  prisoner  excepts  because  the  court 
failed  to  present  to  the  jury  in  this  connec- 
tion a  view  of  manslaughter.  The  prisoner 
was  convicted  of  murder  in  the  first  de- 
gree, and  we  do  not  see  how  it  was  preju- 
dicial to  him  becanse  his  honor  failed  to 
charge  the  jury  on  the  question  of  man- 
slaughter. State  V.  Munn,  134  N.  0.  680; 
47  S.  B.  15;  State  v.  Lipscomb,  134  N.  a 
689,  47  S.  B.  44.  In  this  case  there  is  no 
element  of  manslaughter.    The  testimony  of 
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Gilbert  Johnson  and  Ann  Johnson,  state's 
witnesses,  pointed  out  to  us  by  the  prisoner's 
counsel  as  supporting  a  view  of  manslaugh- 
ter, fails  entirely  to  Justify  any  such  charge. 

The  refusal  to  give  certain  special  instruc- 
tions asked  by  the  prisoner  constitutes  ex- 
ceptions 13, 14,  15, 16, 17,  18,  and  19,  We  do 
not  think  there  was  any  evidence  to  sustain 
them,  and  they  were  properly  refused. 

In  regard  to  the  exceptions  relating  to 
lying  in  wait,  an  examination  of  his  honor's 
charge  shows  that  he  expressly  told  the  Jury 
that  there  was  no  evidence  in  the  case  suffi- 
cient to  Justify  the  Jury  in  finding  that  the 
prisoner  was  lying  in  wait 

The  court  charged  the  Jury:  "If  you  are 
satisfied  beyond  a  reasonable  doubt  that  the 
prisoner  killed  the  deceased,  and  tiiat  the 
killing  was  willful,  deliberate,  and  premedi- 
tated, you  should  convict  the  prisoner  of 
murder  in  the  first  degree.  If  you  are  sat- 
isfied beyond  a  reasonable  doubt  that  the 
prisoner  weighed  the  purpose  of  killing  long 
enough  to  form  a  fixed  design  to  kill,  and 
at  a  subsequent  time,  no  matter  how  soon 
or  how  remote,  put  it  into  execution,  and  kill- 
ed the  deceased  in  pursuance  of  such  fixed 
design  to  kill,  then  there  was  sufficient  pre- 
meditation and  deliberation  to  warrant  you 
in  finding  the  prisoner  guilty  of  murder  in 
the  first  degree."  We  are  unable  to  see  any 
error  in  this  instruction.  When  the  purpose 
or  design  to  kill  is  formed  with  deliberation 
and  premeditation,  it  is  not  Necessary  that 
such  purpose  or  design  be  formed  any  defi- 
nite length  of  time  before  the  killing.  State 
V.  Spivey,  132  N.  0.  989,  43  S.  B.  475.  There 
is  in  the  record  abundant  evidence  to  Justify 
the  finding  of  the  Jury  that  the  homicide 
was  committed  by  the  prisoner  in  pursuance 
of  a  fixed  design  deliberately  formed  before- 
hand, and  under  circumstances  attended 
with  heartless  brutality.  The  evidence  of- 
fered by  the  prisoner  was  not  intended  to 
show  palliation,  extenuation,  or  excuse.  It 
was  introduced  for  the  sole  purpose  of  estab- 
lishing an  alibi,  and  it  seems  to  have  had 
little  weight  with  the  Jury.  The  prisoner  has 
been  tried  twice  for  this  crime,  and  on  both 
trials  the  Jury  have  pronounced  him  guilty 
of  the  willful  and  deliberate  murder  of 
Rlvenbark.  A  minute  examination  of  the 
entire  record  on  the  second  trial  shows  that 
the  prisoner  was  fairly  and  Impartially  tried, 
and  that  no  error  was  committed  of  which 
the  prisoner  has  Just  ground  to  complain. 
There  is  no  error. 

No  error. 

(57  W.  Va,  278) 

PRESTON  et  aL  T.  WHITB  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  28,  1905.) 

IBAIi  19TATB— OIL  AND  GAS— DEED— OOlfSTBUO- 
TION— BE8EBVATI0R. 

1.  Petroleam  oil  and  nataral  gas  are  minerals, 
and,  in  their  places,  art  real  estate  and  part  of 
the  land. 


2.  A  deed  conveying  a  tract  of  land  contains 
the  clause :  "But  it  is  expressly  understood  and 
agreed  that  there  is  reserved  from  and  not  in- 
cluded in  the  above  sale  or  conveyance  seven- 
eighths  of  all  and  any  oil  and  gas  that  may  be 
on.  in  or  under  said  land,  with  fall  right  and 
privilege  to  said  Bennett,  his  heirs  and  assigns, 
to  develop  and  operate  the  same."  This  excepts, 
and  does  not  pass  to  the  grantee,  the  oil  and  gas 
in  place  in  the  land;  and  the  oil  and  gas  re- 
main vested  in  the  grantor,  as  an  actual,  vested 
estate  and  property,  and  are  not  an  incorporeal 
hereditament  in  him,  nor  a  mere  license  to  pro- 
duce oil  and  gas,  and  title  in  the  grantor  to  the 
oil  and  gas  is  not  in  abeyance,  to  vest  only  when 
the  oil  and  gas  shall  be  developed  and  brought  to 
surface  by  the  grantor.  A  subsequent  convey- 
ance by  such  grantor  of  such  oil  and  gas  vests 
in  the  grantees  like  estate  and  property*  in  the 
oil  and  gas  as  was  vested  In  such  grantor. 

3.  In  a  deed  conveying  land,  a  reservation  of 
the  petroleum  oil  and  natural  gas  in  it  has  the 
same  effect  as  an  exception  of  the  same  would 
have  if  such  is  the  plain  intent. 

4.  Petroleum  oil  and  natural  gas  may  be  sev- 
ered from  the  ownership  of  the  surface  by  grant 
or  exception,  and  are  then  a  separate  corporeal 
property  from  the  surface. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Lewis  Oounty; 
W.  Q.  Bennett,  Judge. 

Bill  by  H.  M.  Preston  and  others  against 
Q.  Ik  White  and  others.  Decree  for  plain- 
tiffs, and  defendants  appeal.    Afiirmed. 

lAnn  &  Bland,  for  appellants.  W.  W. 
Brannon,  for  appellees. 

BRANNON,  P.  In  the  division  by  decree 
of  the  lands  of  J.  M.  Bennett,  deceased, 
among  his  children,  a  tract  of  296%  acres  In 
Lewis  county,  on  Dry  Fork  of  Polk  Creek, 
was  allotted  to  Louis  Bennett;  the  decree 
providing  that  all  oil  and  gas  in  the  tract 
should  be  for  the  Joint  use  of  Louis  Bennett, 
Gertrude  B.  Howell,  Mary  B.  Bowie,  and 
W.  O.  Bennett,  with  right  to  develop  and 
operate  the  same.  Louis  Bennett  conveyed  a 
tract  o;f  151  acres  of  the  whole  tract  to  O.  L. 
White  by  deed,  11th  March,  1898;  the  deed, 
however,  containing  the  following  clause: 
"But  it  is  expressly  understood  and  agreed 
that  there  is  reserved  from  and  not  included 
in  the  above  sale  or  conveyance  seven- 
eighths  of  all  and  any  oil  and  gas  that  may 
be  on,  in  or  under  said  land,  with  full  right 
and  privilege  to  said  Bennett,  his  heirs  and 
assigns,  to  develop  and  operate  the  same,  and 
said  White,  his  heirs  and  assigns,  are  to  pay 
the  taxes  on  said  oH  and  gas  so  reserved,  de- 
veloped and  operated,  which  taxes  are  to  be 
refunded  to  said  White  whenever  they  assume 
appreciable  taxable  value."  By  deed,  11th 
January,  1901,  Louis  Bennett  and  his  co- 
owners  of  the  gas  and  oil  conveyed  seven 
eighths  of  the  gas  In  said  tract  of  296%  acres 
to  H.  M.  Preston,  F.  M.  Knapp,  and  W.  & 
Hoskins;  and  by  deed,  16th  March,  1901, 
Louis  Bennett  and  his  co-owners  conveyed 
to  said  Preston,  Knapp,  and  Hoskins  seven- 
eighths  of  the  oil  in  said  tract  of  296% 
acres.  Sftid  Preston,  Knapp,  and  Hoskins 
later  filed  a  bill  in  chancery  in  the  circuit 
court  of  Lewis  county,  claiming  to  be  own- 
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e»  of  seTen-elghthi,  imdivided,  of  the  oil 
and  gas  In  the  entire  tract,  and  conceding 
that  White  owned  the  one  undiyided  eighth 
In  the  151  acres,  and  alleging  that  wells  on 
adjoining  lands  had  shown  that  there  was 
gas  under  the  151  acres,  and  maybe  oil,  and 
that  such  neighboring  wellr  would  drain  the 
oil  and  gas  from  the  151  acres,  to  the  great 
loss  of  the  plaintiffs,  unless  steps  should  be 
taken  at  once  to  protect  or  sell  them.  The 
bill  charged  that  the  plaintiffs  had  been  un- 
able to  induce  White  to  Join  them  in  de- 
veloping, leasing,  or  selling  such  oil  and  gas, 
or  in  saying  the  same,  and  that  the  plain- 
tiffs were  themselves  unable  to  develop, 
operate,  lease,  or  sell  their  interests  therein. 
The  bill  further  avers  that  White  denied 
that  he  and  the  plaintiffs  were  Joint  own- 
ers,  as  tenants  In  common  of  said  oil  and 
gas;  that  he  claims  that,  by  force  of  the  deed 
from  Louis  Bennett  to  him  (White),  and  of 
the  two  deeds  from  Louis  Bennett  and  others 
to  the  plaintiffs,  the  plaintiffs  have  no  prop- 
erty In  the  gas  and  oil  in  the  151  acres  until 
the  same  should  be  taken  out  of  the  ground, 
but  that  while  in  the  ground  the  oil  and  gas 
wCTe  the  property  of  White,  and  that  the 
reservation  in  the  deed  from  Bennett  to 
him  created  only  an  incorporeal  heredita- 
ment— a  mere  license  to  enter  upon  the  151 
acres  to  develop  oil  and  gas;  and  that  the 
plaintiffs  must  bear  alone  the  burden  of  the 
development,  free  of  risk  and  cost  to  him. 
The  bill  averred  that  the  oil  and  gas  were 
not  susceptible  of  partition,  and  that  the 
Interests  of  all  parties  would  be  promoted  by 
a  sale  of  all  the  oil  In  the  151  acres.  The  bill 
asked  the  court  to  declare  the  plaintiffs  enti- 
tled to  seven-eighths  of  the  oil  and  gas  In 
place  in  that  tract,  and  White  one-eighth, 
and  that  the  oil  and  gas  be  sold,  and  their 
proceedis  so  divided.  A  decree  went,  hold- 
ing Preston,  Knapp,  and  Hoskins  to  be  own- 
ers of  seven-eighths,  and  White  owner  of 
one-eighth,  of  the  oil  and  gas  In  the  151 
acres,  with  right  to  develop  such  oil  and 
gas,  and  that  the  oil  and  gas  were  not  sus- 
ceptible of  partition,  and  directing  their 
public  sale.  From  this  decree.  White  ap- 
peals. 

The  first  question  coming  up  is,  have  the 
plaintiflii  such  a  property  in  the  oil  and  gas 
in  the  161  acres  as  to  demand  a  partition 
by  ^either  process  of  division  in  kind;  that 
is,  division  of  the  oil  and  gas  by  lines  mark- 
ed upon  the  surface,  or  by  the  process  of 
sale?  For,  if  they  have  no  such  right,  they 
can  have  neither.  Sale  is  only  a  method  of 
partition  when  partition  in  kind  cannot  be 
had.  A  party,  to  have  partition,  must  have 
tltle—ft  property  in  the  thing.  Have  the 
plaintiffs  an  estate,  a  property,  in  the  oil 
and  gasT  Do  they  ovm  the  oil  and  gas  in 
their  places. in  the  earth?  Or  do  they  have 
a  mere  license  to  develop  oil  and  gas,  with 
no  property  in  the  substance  thereof,  with- 
-4>ut  ownership  in  the  very  oil  and  gas  in  place 
untn  they  bring  them  to  the  surface?    Oil 


and  gas  in  place  are  a  part  of  the  land  itself. 
WUson  V.  Youst,  43  W.  Va.  826,  28  S.  B.  781, 
89  L.  B.  A.  292.  But  when  the  owner  of  land 
conveys  to  another  the  oil  or  gas,  that  oil  or 
gas  becomes  a  property  distinct  from  the 
residue  or  remnant  of  the  land — distinct 
from  the  "surface,"  as  the  expression  is  in 
the  books.  The  oil  and  surface  are  then  two 
properties  under  distinct  ownerships,  but 
the  oil  none  the  less  a  real  corporeal  property 
than  the  surface  or  soil  itself.  Being  part 
of  the  land,  and  thus  owned  by  the  owner 
of  the  land,  he  can  sever  Its  ownership. 
"They  [oil  and  gas]  are  the  subject  of  grant 
and  conveyance — ^Just  as  much  so  as  coal 
or  stone  buried  in  the  soil."  Thornton,  Oil 
&  Gas,  §1  20,  52;  Bryan,  Petroleum  &  Nat. 
Gas,  S  12;  List  v.  Oott  4  W.  Va.  543;  20 
Am.  &  Eng.  Ency.  L.  (2d  Bd.)  771.  When 
thus  severed  in  ownership,  the  owners  own 
two  separate  interests  and  are  not  co-ten- 
ants. Virginia  Coal  &  Iron  Oo.  v.  Kelly,  93 
Va.  832,  24  S.  B.  1020;  Thornton,  Oil  &  Gas, 
S  280;  Harris  v.  Cobb,  49  W.  Va.  850,  38 
8.  B.  550.  When  thus  severed  In  owner- 
ship, the  minerals  become  a  separate  cor- 
poreal hereditament,  and  their  ownership  is 
attended  with  all  the  attributes  and  inci- 
dents peculiar  to  ownership  of  land.  Lilli- 
bridge  v.  Lackawanna,  143  Pa.  293,  22  Atl. 
1035,  13  L.  R.  A.  627,  24  Am.  St  Rep.  544, 
and  note,  554.  Oil  and  gas  are  minerals, 
and  fall  under  these  principles.  Therefore, 
when  Louis  Bennett,  In  the  deed  to  White, 
reserved  seven-eighths^  of  the  oil  and  gas, 
that  fraction  of  those  minerals  remained  as 
they  had  been  before  vested  in  him  and  his 
coheirs-7never  passed  to  White.  White  own- 
ed the  surface;  the  Bennett  heirs,  seven- 
eighths  of  the  oil  and  gas,  as  a  separate 
property  from  the  surface,  though  they  were 
co-tenants  of  the  oil  and  gas.  The  Bennett 
heirs  owned  the  very  oil  and  gas  to  the  ex- 
tent of  seven-eighths  of  them.  It  makes  no 
difference  that  oil  and  gas  are  fluent  and 
wandering,  for  the  present  question.  White 
and  the  Bennett  heirs  might  lose'  the  oil  and 
gas  by  their  migration  from  the  land.  If  it 
were  a  contest  between  them  and  an  ad- 
Joining  owner,  after  production  of  oil  on 
his  land,  then  this  character  of  oil  and  gas 
would  be  relevant;  but  It  is  not  relevant  in 
deciding  the  character  of  the  ownership  of 
the  Bennett  heirs  in  the  oil  and  gas.  The 
oil  and  gas  are  deemed  yet  in  the  land, 
for  the  question  before  us.  The  oil  and  gas 
were  in  the  Bennett  heirs  before  Louis  Ben- 
nett's deed  to  White.  Of  course,  they  were 
vested  tn  them  as  a  real,  corporeal  entity  and 
property — a  solid,  substantial  estate  and  prop- 
erty, not  a  mere  license  to  take  them — and 
they  remained  in  the  same  plight  in  those 
heirs  after  the  deed  to  White.  They  were 
simply  severed  in  ownership.  It  is  true,  as 
suggested,  but  not  urged,  that  the  deed  to 
White  "reserved,**  does  not  "except,"  the 
oil  and  gas.  "Bxcept"  would  have  been  the 
proper  word,  because  an  exception  Is  of 
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domething  that  is  part  of  the  thing  granted, 
existing  at  the  time  of  the  grant,  as  coal  or 
oil  In  the  land.  "The  part  excepted  is  al- 
ready in  existence,  and  is  said  to  remain  in 
the  grantor.  The  grant  has  no  effect  upon 
it  A  reserration  is  the  creation,  in  be- 
half of  the  grantor,  of  some  new  right  issu- 
ing out  of  the  thing  granted,  usually  an 
incorporeal  hereditament — something  which 
did  not  exist,  as  an  independent  right,  be- 
fore the  grant  Sometimes  the  terms  'ex- 
ception' and  'reservation'  are  used  synony- 
mously." Tiedeman,  R.  Prop.  S  843.  Sever- 
ance may  be  by  "conveyance  of  the  mines  or 
minerals  only,  or  by  a  conveyance  of  the 
land,  with  reservation  or  exception  as  to 
the  mines  and  minerals."  20  Am.  &  Eng. 
Bncy.  L.  (2d  Ed.)  772;  Harris  v.  Cobb,  49 
W.  Va.  850,  38  S.  B.  659.  **A  reaerve  of  min- 
erals and  mining  rights  is  construed  as  in 
an  actual  grant  thereof.  It  differs  not 
whether  the  right  to  mine  is  by  an  exception 
from  a  deed  of  the  surface,  or  by  a  grant  of 
the  mines  by  the  owner  of  the  whole  estate, 
therein  reserving  to  himself  the  surface.  A 
reservation  of  minerals  and  mining  rights 
from  a  grant  of  the  estate,  followed  by  a 
grant  to  another  of  all  that  was  first  re- 
served, vests  in  the  second  grantee  an  es- 
tate as  broad  as  If  the  entire  estate  had 
first  been  granted  to  him,  with  a  reservation 
of  the  surface.  Though  a  reservation  is  to 
be  construed  most  strictly  against  the  gran- 
tor, still  there  will  be  retained  in  him  all 
that  It  was  the  clear  meaning  and  inten- 
tion of  the  parties  to  reserve  from  the  con- 
veyance." Marvin  y.  Brewster,  65  N,  Y. 
538,  648,  14  Am.  Bep.  822;  Snyder  on  Mines, 
S  1007.  See  Lillibridge  v.  Coal  Co.  (Pa.)  22 
Atl.  1035,  13  L.  R.  A.  627,  24  Am.  St  Rep.  554. 
It  makes  no  difference  whether  the  word 
used  is  "except**  or  **reserve,"  the  Intent  be- 
ing the  matter  to  be  considered. 

Nowadays  we  construe  deeds  as  well  as 
wills  by  the  four  comers,  and  get  at  the 
intention,  no  matter  that  the  word  may  not 
be  entirely  apt  Goldsmith  t.  Goldsmith,  46 
W.  Va.  428,  83  S.  B.  266;  Humphrey  v.  Fos- 
ter, 18  Grat  658;  Mauzy  t.  Mauzy,  79  Va. 
537;  Llndsey  t.  Bckles,  99  Va.  668^  40  S.  B. 
23;  McDougal  v.  Musgrave,  46  W.  Va.  609, 
83  8.  B.  281.  What  kind  of  a  right  to  min- 
erals exists— whether  an  actual  estate  In 
them,  or  a  mere  license  to  take  them— de- 
pends on  the  Instrument  tmder  which  they 
are  claimed.  The  oil  lease  generally  used 
In  this  state  gives  only  a  right  to  explore 
for  oil,  and  rests  no  actual  estate  in  the 
lessee  until  he  produces  oil  or  gas.  Urpman 
V.  Lowther  (Ml  Co.,  53  W.  Va.  601,  44  S.  B. 
433,  97  Am.  St  Bep.  1027.  A  mere  license 
to  produce  the  minerals  confers  no  actual 
estate.  Funk  v.  Haldeman,  53  Pa.  229. 
"There  Is  a  great  difference  between  a  lease 
of  mines  and  a  license  to  work  mines,"  the 
court  said  in  that  case.  See  Bryan,  Pe- 
troleum &  Gas,  27.  But  the  grantees  of  the 
Bennett  heirs  bad  an  absolute  estate  in  sev- 


en-eighths of  the  oil  and  gas,  because  those 
heirs  had  such  an  estate,  just  48  their  fa- 
ther, J.  M.  Bennett,  had  when  he  owned 
the  land  in  Its  entirety — only  now  an  estate 
in  the  minerals  was  carved  out  of  the  entire- 
ty and  vested  in  the  plaintiffs. 

From  these  vti^ws.  It  follows  that  the  the- 
ory that  the  Bennett  heirs  or  their  grantees 
had  no  vested  estate  in  the  oil  and  gas  until 
brought  to  the  surface  cannot  be  sustained. 
They  own  those  minerals  whether  they  ever 
developed  them  or  not 

As  to  the  assignment  of  error  that  a  par- 
tition in  kind  was  not  made  of*  the  oil  and 
gas,  it  Is  enough  to  say  that  the  case  of 
Hall  V.  Vernon,  47  W.  Va.  295,  34  S.  B.  764, 
81  Am.  St  Rep.  791,  holds  that  Joint  owners 
of  oil  and  gas  only,  not  owning  the  surface,' 
cannot  have  partition  In  kind  by  lines  upon 
the  surface,  but  only  by  sale  of  the  oil  and 
gas,  and  a  division  of  their  proceeds. 

White's  counsel  refers  to  Dark  v.  Johnson 
(Pa.)  93  Am.  Dec.  732,  in  which  occurs  this 
point:  "Oil,  like  water,  is  not  subject  to 
property,  except  while  In  actual  occupancy. 
Grant  of  oil  which  may  be  found  In  a  tract 
of  land  is  not  a  grant  of  corporeal  heredita- 
ment for  which  ejectment  will  lie."  That 
language  was  used  for  the  purposes  of  the 
case  before  the  court  The  court  construed 
the  writing  as  a  mere  right  to  bore  for  oil, 
with  a  provision  for  conveyance  of  the  land 
in  case  oil  should  be  found,  and,  as  part  of 
it,  paying  a  rental.  Before  production  of  oil, 
the  lessee  brought  ejectment  for  the  oU  and 
gas,  and  it  was  held  that  ejectment  would 
not  lie.  How  could  possession  be  delivered 
of  them  in  place?  That  case  did  not  In- 
volve, like  this  case,  the  effect  of  a  deed 
granting  or  reserving  the  oil  Itself.  The  note 
to  Glonlnger  v.  Franklin  (Pa.)  93  Am.  Dec. 
722,  shows  that  a  "grant  of  minerals  in  land 
Is  grant  of  corporeal  hereditament"  Of 
course,  'there  can  be  no  question  of  this,  un- 
der a  fiood  of  authorities.  The  case  of  Ohio 
Oil  Go.  V.  State  of  Indiana,  contains  noth- 
ing to  the  reverse.  177  U.  8. 190,  20  Sup.  Ot 
576,  44  L.  Bd.  729. 

Decree  affirmed. 


(67  W.  Va.  246) 

FBAMSTBR  et  aL  v.  FBAM8TBB, 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  21,  1905.) 

OORTBACr— ACnOR    rOB    BBBAOH— EVIOBNCK. 

A  case  in  which  the  evidence  fails  to  sus- 
tain the  allegations  of  the  declaration. 

(Syllabus  by  the  Court) 

Brror  from  Circuit  Court,  Greenbrier  Coun- 
ty; J.  M.  McWhorter,  Judge. 

Action  by  Joseph  A.  Feamster  and  another 
against  S.  W.  N.  Feamster.  Judgment  for 
defendant    Plaintiffs  bring  error.    Affirmed. 

John  W.  Arbuckle,  for  plaintiffs  In  error. 
Preston  &  Wallace  and  Miller  ft  Bead,  fiw 
defendant  In  error. 
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McWHORTER,  J.  Mary  Feamster  and 
Joseph  A.  Feamster  brought  their  action  of 
trespass  on  the  case  in  assumpsit  in  the  cir- 
cuit court  of  Greenbrier  county  against  S. 
W.  N.  Feamster.  At  the  first  term  there- 
after, on  the  15th  of  November,  1898,  the 
defendant  appeared  and  pleaded  not  guilty, 
and  issue  was  thereon  Joined.  On  the  22d  of 
November,  1900,  the  defendant  demurred  to 
plaintiffs'  declaration,  In  which  the  plaintiffs 
joined,  which  demurrer,  being  considered  by 
the  court,  was  sustained,  and  leave  given  to 
plaintiffs  to  amend  their  declaration  at 
bar,  and  the  case  was  continued,  to  which 
action  of  the  court  in  sustaining  the  de- 
murrer, plaintiffs  excepted.  At  the  July 
term  a  Jury  was  Impaneled  and  sworn,  and, 
having  heard  the  evidence,  returned  a  ver- 
dict for  the  defendant,  when  the  plaintiffs 
moved  the  court  to  set  aside  the  verdict  as 
contrary  to  the  law  and  the  evidence,  of 
which  motion  the  court  took  time  to  con- 
sider; and  on  the  3d  day  of  August  the 
court,  having  considered  the  motion  to  set 
aside  the  verdict  and  grant  a  new  trial,  and 
affidavits  in  support  thereof,  overruled  the 
motion,  and  gave  Judgment  upon  said  ver- 
dict for  defendant  for  costs,  to  which  ruling 
of  the  court  the  plaintiffs  excepted,  and 
were  given  80  days  in  which  to  file  bills 
of  exceptions.  There  Is  but  one  declaration 
filed  In  the  case,  and  that  contains  only  the 
common  counts;  nothing  to  indicate  any 
amendment  to  the  declaration,  or  to  show 
whether  it  is  the  original  declaration  filed 
or  an  amended  declaration.  There  Is  no 
special  count  In  or  filed  with  said  declara- 
tion, setting  up  any  special  agreement,  nor 
ansrthing  to  show  what  the  plaintiffs  are 
claiming,  except  a  paper  marked  "Exhibit 
A,"  which  is  copied  into  the  record,  which 
would  appear  to  be  intended  as  a  bill  o& 
particulars,  and  is  as  follows: 

8.  W.  N.  Feamstar,  To  Mary  Feamster  and   . 
Jos.  A.  Feamster. 

To  value  of  oak  Ion  and  lumber 
whl^h  you  failed  and  refused  to  saw 
according  to  agreement  and  prom- 
ise, 46,212  feet $  818  82 

To  value  of  poplar  logs  and  lumber 
which  voa  railed  and  refused  to  saw 
according  to  agreement  and  prom- 
ise. 17,788  feet 407  07 

To  Buckeye  logs  and  lumber  which 
you  failed  and  refused  to  saw  ac- 
cording to  agreement  and  promise^ 
2,863  feet 29  64 

To  value  of  Lvnn  logs  and  lumber 
which  you  failed  and  refused  to  saw 
accordmg  to  agreement  and  prom- 
ise, 465  feet  10  70 

To  interest  on  same  4  years 802  91 

To  timber  and  logs  which  you  refused 
and  failed  to  nave  cut  and  sawed 
according  to  agreement  and  prom- 
ise   ;....     600  00 

$2,066  04 

There  is  nothing  contained  in  the  record, 
by  memorandum  of  the  clerk  or  order  of 
the  court,  to  connect  this  paper  with  the 
case,  yet  It  is  sufficient  on  its  face  to  show 


that  it  was  intended  as  a  bin  of  particulars, 
and  indicates  an  agreement  or  agreements 
between  the  defendant  and  the  plaintiffs 
whereby  defendant  was  to  saw  certain  lum- 
ber for  plaintiffs,  and  charging  the  defendant 
with  refusing  and  failing  to  carry  out  his 
contract  in  that  behalf;  but  the  evidence 
offered  in  the  case  fails  to  show  any  con- 
tractual relation  between  defendant  and  the 
plaintiffs,  or  either  of  them,  either  express 
or  by  implication.  The  plaintiffs  introduced 
in  connection  with  the  testimony  of  plaintiff 
Joseph  A.  Feamster  a  certain  contract  In 
writing  between  said  Joseph  A.  Feamster 
and  one  G.  W.  Schrader,  dated  January  31, 
1894,  whereby  the  said  Joseph  A.  Feam- 
ster was  '^o  furnish  all  the  saw  timber 
that  is  standing,  and  now  cut  into  saw  logs, 
with  the  exception  of  what  he  may  want 
to  keep  f<Mr  rail  timber  •  •  •  to  be  de- 
livered at  the  two  sawmill  sets,  and  tn  a 
convenient  way  for  rolling  on  saw  skids  or 
in  the  customary  way  of  delivering  logs  to 
mill,*'  and  to  pay  a  stipulated  sum  per  thou- 
sand feet  for  sawing  and  sticking  said  tim- 
ber in  good  order;  the  said  Schrader  to  be 
paid  for  sawing  out  of  the  sales  of  the  lum- 
ber as  fast  as  It  was  sold.  In  the  same  con- 
nection, plaintiffs  offered  an  agreement  in 
writing,  dated  April  9,  1894,  between  S.  W. 
N.  Feamster  and  the  said  0.  W.  Schrader, 
whereby  Schrader  agreed  to  saw  the  logs 
then  cut  by  Joseph  A.  Feamster,  and  to 
stick  the  same  when  sawed,  in  the  name  of 
S.  W.  N.  Feamster,  until  the  said  S.  W.  N. 
Feamster  should  get  $700  worth  of  sawed 
lumber,  and  an  additional  amount  sufficient 
to  pay  the  saw  bill;  and,  when  8.  W.  N. 
Feamster  should  receive  said  amounts  of 
lumber,  he  was  to  turn  over  to  Joseph  A. 
Feamster  the  remainder  of  the  lumb^.  Said 
Joseph  A.  Feamster  further  testified  to  his 
having  a  contract  with  Schrader  for  two  sets 
on  the  land— one  where  they  were  then  saw- 
ing, and  one  at  Sugar  Creek  Hollow — and 
that  the  defendant,  S.  W.  N.  Feamster,  had 
the  mill  moved  onto  his  own  land,  and  pre- 
vented it  from  being  moved  to  the  Sugar 
Hollow,  on  plaintiffs'  land,  according  to  the 
contract  with  Schrader;  'that,  when  Schrader 
was  done  sawing  at  defendant's  set,  he  was 
anxious  to  come  back  and  finish  sawing  for 
plaintiffs,  but  said  defendant  said  there 
should  be  no  more  timber  cut  on  plaintifffiC 
land,  and  Schrader  took  the  mill  away,  and 
did  not  come  back.'*  It  Is  claimed  by  plain- 
tiff tn  his  testimony  that  Schrader  would 
have  come  back  and  finished  the  sawing,  but 
for  the  aedon  of  the  defendant,  S.  W.  N. 
Feamster,  who  prevented  him  from  so  doing, 
and  caused  him  to  violate  his  contract;  and 
the  evidence  of  Schrader,  who  was  used  fis 
a  witness  by  plaintiffs,  tends  to  prove  this 
fact  The  evidence  of  philntiffs  tends  to 
prove  that  plaintiffs'  cause  of  action  against 
defendant,  S.  W.  N.  Feamster,  If  any  they 
have,  is  an  action  of  trespass  on  the  case, 
and  not  trespass  on  the  case  In  assumpsit 
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There  la  a  fatal  Tarlance  between  the  aHegata 
and  probata.  The  evidence  utterly  fails  to 
support  the  action  of  assumpsit,  and  counsel 
for  the  defendant  must  have  had  this  in 
mind  when  he  tendered  the  general  issue  in 
case,  instead  of  assumpsit 

Plaintiffs  having  failed  to  support  their 
declaration  by  their  evidence,  the  Judgment 
of  the  circuit  court  will  have  to  be  affirmed, 
but  without  prejudice  to  the  rights  of  plain- 
tiffs, or  either  of  them,  to  bring  such  action 
hereafter  as  they  may  be  advised. 


(57  W.  Va.  220) 

RADEB  et  aL  t.  BOARD  OF  BDUGATION 
OF  BBAYER  DIST. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  21,  1905.) 

ELECTIONS— CONSOLIDATIOir  AND  DIVISION  OF 
PBEGINCTS— SCHOOL  DISTBICT9>-€ANVABS  OF 
BETUBNa— ELECTION    C0MMI8SI0NEB8. 

1.  Section  6  of  chapter  8  of  the  Ck>de  of  1899, 
relating  to  tiie  change,  division,  or  consolida- 
tion of  election  precincts,  provides  that  no 
change,  division,  or  consolidation  shall  be  made 
by  the  county  court  within  90  days  preceding 
an  election,  and  that  no  such  change,  division, 
or  consolidation  shall  be  valid  without  giving 
due  notice  at  least  one  month  before  any  elec- 
tion by  publication,  etc  Held,  that  the  word 
"^election,"  as  used  in  said  provisions  of  the 
statute,  means  an  election  held  under  general 
law,  and  not  an  election  held  under  a  special 
act  of  the  Legislature,  establishing  an  independ- 
ent school  district,  upon  the  question  of  con- 
senting to  the  creation  of  such  school  district. 

2.  Imder  the  act  of  the  Legislature  (chapter 
73,  p.  268,  Acts  1903),  t}ie  board  of  education  of 
Beaver  district,  therein  mentioned,  is  the  proper 
board  to  canvass  the  returns  and  ascertain  the 
result  of  the  election  held  under  said  act,  up- 
on the  question  of  consenting  to  the  creation  of 
the  independent  school  district  therein  men- 
tioned. 

3.  If  the  tribunal  required  by  law  to  appoint 
election  commissioners  fails  to  appoint  such 
commissioners  to  conduct  an  election  at  a  legal- 
ly constituted  voting  place,  the  qualified  voters 
present  on  election  day  (not  less  than  10  in 
number)  may  elect  such  commissioners  in  the 
manner  prescribed  by  section  7  of  chapter  3  of 
the  Code  of  1899. 

(Syllabus  by  the  Court) 

Error  to  Oircult  Oourt,  Nicholas  Oonnty; 
W.  Q.  Bennett,  Judge. 

Aotlon  by  J.  B.  Rader  and  others  against 
the  board  of  edncation  of  Beaver  district 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

Morton  &  Wysong  and  T.  B.  Horan,  for 
plaintiff  in  error.  W.  G.  Bennett,  Morrison, 
Gorley  &  Oraig,  and  King  &  Eddy,  for  de- 
fendants in  error. 

COX,  J.  On  the  21st  of  February,  1903, 
the  Legislature  passed  an  act  (chapter  73,  p. 
268,  Acts  1903)  establishing  the  independent 
school  district  of  Richwood,  in  Nicholas 
county.  By  section  20  (page  276)  it  is  pro- 
vided that  section  1  of  the  act  shall  not 
apply  to  the  territory  therein  named  until 
the  people  of  Beaver  district;  by  a  majority 


of  the  votes  cast  at  an  election  to  be  held 
within  60  days  after  the  act  takes  effect  or 
at  any  subsequent  election*  at  the  usual 
voting  places  of  said  district,  shall  declare 
in  favor  thereof.  By  section  27  of  the  act 
it  is  provided  that  the  election  mentioned 
in  the  previous  section  shall  be  superintend- 
ed, conducted,  and  the  result  thereof  ascer- 
tained and  declared,  by  officers  appointed  for 
that  purpose  by  the  board  of  education  at 
the  time  ordered  by  the  board,  and  that  no- 
tice shall  be  published  once  a  week  for  two 
successive  weeks  next  prior  to  the  time  of 
holding  said  election,  etc.,  and  that  th« 
provisions  of  the  election  law  of  this  state, 
so  far  as  applicable,  shall  be  in  force  and 
govern  such  election,  unless  otherwise  pro- 
vided. On  the  11th  day  of  April,  1903,  the 
board  of  education  gave  notice  of  an  elec- 
tion under  said  act  to  be  held  on  the  22d 
day  of  April  at  the  regular  voting  places  in 
Beaver  'district:  At  the  date  of  the  passage 
of  the  act,  Beaver  district  was  composed  of 
two  election  precincts,  numbered  1  and  2. 
Prior  to  the  order  for  said  election  the  coun- 
ty court  of  Nicholas  county,  in  session  on  the 
17th  of  March,  1903,  made  an  order  reciting 
that  at  the  previous  election  more  than  250 
votes  were  cast  at  each  of  Precincts  Nos.  1 
and  2  in  Beaver  district,  knd  ordering  that 
Precinct  No.  2  be  divided  into  two  voting 
precincts,  designated  as  Nos.  3  and  4,  and 
fixing  the  boundaries  of  each,  and  establish- 
ing a  voting  place  in  each,  which  for  No.  4, 
was  the  mayor's  office,  in  the  town  hall  in 
the  town  of  Rich  wood.  The  board  of  educa- 
tion appointed  election  commissioners  for 
the  voting  places  as  they  existed  before  Pre- 
cinct No.  2  was  divided.  The  election  under 
said  special  act  was  held  at  the  voting  places 
of  the  precincts  as  they  existed  before  the 
division,  and  also  at  the  voting  place  of  the 
new  precinct,  No.  4.  On  the  23d  of  April 
the  board  of  edncation  met  to  canvass  the 
returns  of  the  election  held  under  the  act  on 
the  22d  day  of  April,  at  which  meeting  Kess- 
ler,  one  of  the  commissioners  conducting 
the  election  at  the  voting  place  in  the  new 
precinct.  No.  4,  appeared  before  the  board, 
and  offered  to  deliver  to  it  the  returns,  poll- 
books,  and  ballots  of  that  precinct  The 
board  refused  to  receive  them  or  canvass  the 
returns  from  that  precinct,  but  Canvassed 
the  returns  of  election  from  the  voting  pla- 
ces of  the  old  precincts,  as  they  existed  be>- 
fore  Precinct  No.  2  was  divided,  and  ascer- 
tained the  result  to  be — for  Independent  di8> 
trict,  1  vote,  against  Independent  district, 
317  votes.  It  is  alleged,  and,  we  believe, 
admitted  by  the  agreed  statement  of  facts  la 
this  case,  that  the  total  vote  cast  at  the  vot- 
ing place  in  the  new  precinct.  No.  4,  was 
431,  all  of  which  were  cast  for  the  inde- 
pendent district,  except  15,  which  were  cast 
against  it.  If  the  vote  of  this  precinct  had 
been  counted,  it  would  have  changed  the  re- 
sult of  the  election.  After  the  refusal  of 
the  board  to  receive  and  canvass  the  returns- 
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of  the  election  from  the  new  prednct,  No. 
i,  Rader  and  others^  citizens  and  taxpayers 
of  Beayer  district,  residing  in  Rlchwood, 
applied  by  petition  to  tbe  drcnlt  conrt  of 
Nicholas  county  for  a  mandamus  to  compel 
the  board  of  education  to  receive  the  ballots 
and  pollbooks  from  the  election  held  in  said 
Precinct  No.  4,  and  to  count  the  same,  and 
declare  the  result  of  the  electldh  from  the 
retoms,  including  Precinct  No.  4,  upon  which 
the  altematlye  writ  of  mandamus  was 
awarded.  On  the  6th  of  April,  1904,  the  case 
was  heard  by  the  circuit  court  upon  motion 
to  quash  the  altematlye  writ  of  mandamus, 
and  upon  tbe  answer  and  return  thereto,  and 
the  subsequent  pleadings  thereon,  and  the 
agreed  statement  of  facts  in  writing;  all 
matters  of  law  and  fact  being  submitted  to 
the  court  for  consideration.  The  court 
awarded  the  peremptory  writ,  and  from  that 
order  the  board  of  education  was  granted  a 
writ  of  error  and  supersedeas  by  a  Judge  of 
this  court 

The  sole  question  in  this  case  is,  should 
the  board  of  education  of  Beayer  district 
haye  recelyed  and  canyassed  the  returns  of 
the  election  from  the  yotlng  place  in  the 
new  precinct.  No.  4?  The  board  of  educa- 
tion says  not,  because,  under  the  law,  it  is 
not  the  canyassing  board  for  that  election. 
This  position  is  not  well  taken.  The  board 
was  by  the  act  Inyested  with  the  power  of 
fixing  the  time  and  glying  the  notice  of 
election.  The  election  was  required  to  be 
superintended,  conducted,  and  the  result 
thereof  ascertained  and  declared,  by  the  offi- 
cers ap];>olnted  for  that  purpose  by  the  board. 
The  board  was  expressly  required  to  do 
eyerything  necessary  in  order  to  hold  the 
election.  The  act,  by  necessary  implication, 
although  not  in  express  words,  made  the 
board  of  education  the  canyassing  board  of 
that  election.  This  is  true,  notwithstanding 
section  27  of  the  act  declares  that  the  pro- 
visions of  the  election  law  in  this  state,  so 
far  as  aj^licable,  shall  be  in  force  and  gov- 
ern such  election,  unless  otherwise  provided. 
It  is  not  to  be  supposed  that  the  Legisla- 
ture thereby  intended  that  the  county  court, 
which  under  this  act  was  required  to  perform 
no  duty  in  relation  to  the  election  previous 
to  it,  was  after  the  election  to  be  the  can- 
vassing board  of  the  returns.  In  the  case 
of  Thompson  v.  Common  Council  of  City  of 
St.  Paul,  25  Minn.  106,  it  was  held  that  the 
common  council  of  St.  Paul,  being  Invested 
with  power  to  give  notice  of  the  time  and 
places  of  holding  elections,  of  the  officers  to 
be  elected,  to  appoint  Judges  of  election,  to 
fill  vacancies  in  the  places  of  such  Judges, 
and  to  order  new  elections  to  be  held  in  case 
the  people  failed  to  elect  on  the  day  desig- 
nated by  law{  was  the  proper  tribunal  to  can- 
vass the  returns  of  elections  for  city  pur- 
poses, although  tbe  statute  did  not  in  express 
terms  give  such  authority.  Paine  on  Elec- 
tions, S  602,  announces  the  same  doctrine. 

Another  objection  made  to  the  election 
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held  in  the  new  precinct,  No.  4,  is  that  the 
two  new  precincts  created  out  of  the  old  pre- 
cinct. No.  2,  were  of  no  efTect  as  to  this  elec- 
tion, and  that  the  new  voting  places  estab- 
lished therein  were  not  usual  voting  places, 
within  the  meaning  of  the  act,  because  the 
division  of  tbe  old  precinct  was  made  within 
90  days  preceding  this  election,  and  because 
the  notice  by  publication  and  posting  was, 
not  given  preceding  this  election,  as  required 
by  section  6  of  chapter  8  of  the  Code  of  1899. 
Section  6  of  chapter  8  of  the  Code  of  1809 
provides,  among  other  things:  ''That  the 
county  court  of  any  county,  may  change  the 
boundaries  of  any  precinct  within  such  coun- 
ty, or  divide  any  precinct  into  two  or  more 
predncts,  or  consolidate  two  or  more  pre- 
cincts into  one,  or  change  any  place  of  hold- 
ing elections  whenever  public  convenience  or 
public  good  may  require  it  •  •  •  That 
no  change,  division  or  consolidation  shall  be 
made  by  the  county  court  within  ninety  days 
next  preceding  an  election.  •  •  •  That 
no  such  change,  division  or  consolidation 
shall  be  valid  without  giving  due  notice  at 
least  one  month  before  any  election  by  pub- 
lication in  two  newspapers  published  in  said 
county,"  etc.  "•  •  •  Said  court  shall, 
VTlthin  ten  days  from  the  date  of  such  order, 
cause  to  be  published,*'  etc.  We  take  it 
from  these  provisions  that  the  giving  of  the 
notice  provided  for  is  a  matter  subsequent  to 
the  order  of  the  court  changing,  consolidat- 
ing, or  dividing  precincts.  In  the  case  at  bar 
the  order  of  the  county  court  dividing  Pre- 
cinct No.  2  was  made  on  the  17th  of  March, 
and  on  the  11th  day  of  April,  following,  the 
board  of  education  ordered  this  election  un- 
der the  special  act  Was  the  order  of  the 
county  court  valid  as  to  this  special  election, 
and  was  the  voting  place  established  in  the 
new  precinct.  No.  4,  one  of  the  usual  voting 
places,  within  the  meaning  of  the  act?  The 
answer  to  this  question  depends  upon  the 
true  construction  of  the  word  "election,"  as 
used  in  the  provisions  of  section  6  of  chapter 
3,  above  quoted.  Did  the  Legislature  intend 
that  the  county  court  could  not  make  any 
change,  division,  or  consolidation  of  precincts 
within  90  days,  and  without  giving  the  no- 
tice required,  before  any  special  election 
which  might  be  authorized  by  or  called  un- 
der a  special  act  creating  an  independent 
school  district  or  municipality,  comprising 
only  a  small  part  of  the  voting  population 
within  the  county?  If  such  be  the  intent,  a 
sufficient  number  of  such  special  elections, 
authorized  by  special  acts  of  the  Legislature 
and  properly  distributed,  might  prevent  any 
change,  division,  or  consolidation  of  election 
precincts  between  regular  biennial  elections 
held  in  the  state,  notwithstanding  the  votes 
of  a  precinct  exceed  the  statutory  limit,  and 
the  reason  for  the  change  or  division  may 
be  imperative.  On  the  other  hand,  if  the 
word  "election,"  as  used  in  the  provisions  of 
the  statute  quoted,  refers  and  applies  to  an 
election  held  under  general  law,  the  county 
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court  may  divide,  change,  or  consolidate  elec- 
tion precincts  without  reference  to  these  spe- 
cial elections,  under  special  statutes  or  ordi- 
nances. If  the  word  "election,"  as  used* 
means  an  election  under  general  law,  then 
the  order  of  the  county  court  diyiding  pre- 
cinct No.  2  in  Beaver  district  was  valid; 
there  being  no  claim  that  it  was  made  within 
90  days  of  an  election  under  general  law, 
and  there  being  sufficient  time  before  such 
election  for  the  giving  of  the  notice  required, 
and  it  not  appearing  that  such  notice  was 
not  so  given.  It  only  appears  that  such  no- 
tice was  not  given  prior  to  this  special  elec- 
tion. The  giving  of  the  notice  being  a  mat- 
ter subsequent  to  the  order  after  being  given* 
the  division,  change,  or  consolidation  oper- 
ates from  the  date  of  the  order;  and  we  must 
presume,  in  the  absence  of  anything  being 
shown  to  the  contrary,  that  the  order  of  the 
county  court  became  effective.  *  The  word 
"election,"  as  used  in  the  provisions  of  the 
statute  above  quoted,  means  an  election  un- 
der general  law,  and  not  a  special  election 
held  pursuant  to  a  special  act,  such  as  the 
one  In  question.  It  necessarily  follows  that 
the  voting  place  established  for  the  new  pre- 
cinct. No.  4,  was  one  of  the  usual  voting 
places,  within  the  meaning  of  the  special  act 
Another  objection  made  to  the  election  in 
this  Precinct  No.  4  is  that  no  commissioners 
were  appointed  by  the  board  of  education  to 
bold  the  election  at  the  voting  place  therein. 
Section  7  of  chapter  3  of  the  Oode  of  18d9 
provides  that,  if  none  of  the  commissioners 
of  election  shall  appear  at  the  hour  appoint- 
ed for  opening  the  polls,  the  qualified  voters 
present,  being  at  least  ten  in  number,  shall 
elect  three  commissioners  of  election  to  act 
in  their  stead,  etc.  This  provision  of  the 
statute  is  an  enabling  provision  made  for  the 
purpose  of  permitting  "a  vote  to  be  had  at  an 
election  of  the  people.  It  is  the  intention 
that  the  will  of  the  people  shall  be  express- 
ed, notwithstanding  there  may  be  no  com- 
missioners present  to  conduct  the  election. 
The  case  at  bar  comes  within  that  provision, 
at  least  by  implication.  To  hold  otherwise 
would  be  to  say  that  the  Legislature  intend- 
ed that  the  tribunal  whose  duty  it  was  to 
appoint  election  commissioners  might  pre- 
vent an  election  and  thwart  the  will  of  the 
people  by  simply  neglecting  or  refusing  to 
appoint  commissioners  of  election.  Such  con- 
struction should  not  be  given  the  statute  un- 
less it  be  plainly  correct  It  is  contended 
that  any  voter  might  have  proceeded  by 
mandamus  to  compel  the  board  to  appoint 
commissioners  to  hold  the  election  at  the  vot- 
ing place  tn  Precinct  No.  4.  That  may  be 
true,  but  that  question  is  not  involved.  The 
Question   is,    after,  the   election   has   taken 


place,  shall  the  vote  of  the  precinct  be  r» 
Jected  because  the  board  failed  to  perform 
the  duty  of  appointing  election  commission- 
ers for  that  voting  place?  Under  the  circum- 
stances presented  in  this  record,  the  vote  of 
that  precinct  should  not  have  been  rejected 
because  the  board  failed  to  appoint  commis- 
sioners to  hold  the  election  at  the  voting 
place.  The  voters  had  the  right  to  elect  com- 
missioners in  accordance  with  the  statute  to 
conduct  the  election, at  that  place. 
'  The  other  errors  assigned  are  Insufficient 
to  reverse  the  Judgment  of  the  lower  court 
A  proceeding  in  mandamus  is  a  civil  pro- 
ceeding which  may  be  in  the  name  of  the 
state  at  the  relation  of  an  individual,  or 
simply  in  the  name  of  an  individual  as  plain- 
tiff. Matheny  t.  County  Court,  47  W.  Va. 
672. 

The  question  as  to  whether  or  not  the 
board  should  have  canvassed  the  returns  of 
the  votes  cast  at  the  voting  place  of  the  old 
precinct.  No.  2,  Is  not  involved  'here,  as  no 
order  was  made  in  relation  to  it  by  the  low- 
er court 

In  this  case  we  have  not  deemed  it  neces- 
sary to  pass  upon  the  question  as  to  whether 
or  not  the  action  of  the  county  court  in  es- 
tablishing, dividing,  changing,  or  c<msolidat- 
Ing  election  precincts  may  be  attacked  col- 
laterally tn  a  mandamus  proceeding. 

The  special  election  in  this  case  was  held 
and  conducted,  as  far  as  we  can  see,  without 
any  fraud  on  the  part  of  the  county  court 
or  on  the  part  of  the  board  of  education,  or 
on  the  part  of  the  election  officers,  or  in  the 
conduct  of  the  election  In  any  way.  This  is 
not  a  contest  for  office.  No  private  interest 
is  involved.  The  interest  of  the  public  alone 
Is  in  question.  In  such  a  case  it  was  the 
duty  of  the  board  of  education,  and  is  the 
duty  of  the  courts  as  well,  to  uphold,  and  not 
to  overthrow,  an  election  of  the  people  held 
pursuant  to  an  act  of  the  Legislature  and 
under  color  of  authority,  unless  it  substan- 
tially violates  some  rule  of  law  governing 
such  election.  The  only  intimation  of  ille- 
gality as  to  the  vote  of  the  new  prednct  No. 
4,  is  that  there  were  Ulegal  votes  cast  there. 
So  far  as  the  record  is  concerned,  there  Is 
no  evidence  that  illegal  votes  were  so  cast; 
but,  if  illegal  votes  were  cast  at  that  voting 
place,  it  would  constitute  no  reason  for  re- 
jecting the  whole  precinct  by  the  canvassing 
board,  and  for  refusing  to  receive  and  can- 
vass the  returns  thereof.  Brazie  v.  Commis- 
sioners, 25  W.  Va.  218;  Brown  v.  Commls^ 
sioners,  46  W.  Va.  828,  82  S.  E.  168. 

For  the  reasons  stated,  the  Judgment  of 
the  circuit  court  of  Nicholas  county  award- 
ing the  peremptory  writ  of  mandamus  Is  af- 
firmed. 
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(BapmiM  Cknrt  of  Appeals  of  Weit  yirgiiila. 

Feb.  28,  1905.) 


ABSIOmOBlIT  OV  OPBlf  AOCOURT— ▲OTIOII  BT 
8IONBB— GOODS  SOLD  —  AOXIOlf  lOB  PSIOB  — 
VLMA.  OV  IRFAHOT  —  OONTKA0T8— DIBATFIBM- 
AKGX— APPEIXATK  JUBISDICTIION. 

1.  Under  section  14  of  chapter  99  of  the  Code 
of  1899,  an  assignee  of  an  open  aoconnt  can 
maintain  an  action  at  law  thereon  in  his  own 


2L  In  snch  case  the  debtor  will  not  be  permit- 
ted to  defeat  the  action  by  showing  want  or 
inadequacy  of  consideration  for  the  assignment. 

8.  In  an  action  at  law  against  an  in&nt  for 
die  purchase  money  of  property  sold  to  hiifl, 
some  of  the  proceeds  of  which  he  still  has,  the 
defendant  may  have  the  benefit  of  his  plea  of  in- 
fancy without  haying  returned  or  offering  to  r^ 
torn  such  property  or  proceeds. 

4.  When,  in  such  case,  the  proceeds  of  the 
property  so  purchased  haye  been  attached  in  the 
oands  of  a  tnird  party,  die  plea  of  infancy,  sus- 
tained by  proof,  annuls  the  contract,  defeats 
collection  of  the  debt,  dissolyes  the  attachment, 
and  releases  the  funds. 

5.  Contracts  for  necessaries,  snch  as  food, 
lodging,  clothing,  and  other  things  essential  to 
life  and  comfo'rt,  and  in  keeping  with  an  in- 
fui^s  station  in  society,  cannot  be  ayoided  on 
the  ground  of  infancy. 

d.  As  the  law  does  not  permit  an  infant  to  ir- 
reyocably  bind  himself  by  contract  further  than 
is  absolutely  necessary  for  his  own  good,  and  the 
carrying  on  of  a  trading  business  inyolyes  the 
making  of  contracts  on  his  personal  responsibil- 
ity, articles  furnished  him  for  use  in  such  busi- 
ness, and  serylces  rendered  him  in  connection 
therewith,  are  not  deemed  necessaries;  and  he 
may  disaffirm  his  contracts  therefor,  although 
he  derives  bis  living  solely  from  such  business. 

7.  The  test  of  appellate  jurisdiction  in  this 
court,  when  the  plaintiff  bdow  is  the  plaintiff 
in  error,  and  the  matter  in  controversy  is  pe- 
cuniary, is  the  amount  actually  demanded  in 
the  court  below,  less  the  amount  recovered,  if 
anything,  and  not  merely  the  amount,  or  addi- 
tional amount,  which  he  shows  himaelf  to  be  en- 
titled to  recover. 

8.  When  the  amount  in  controversy  Is  suffi- 
cient to  give  appellate  jurisdiction,  but  the  plain- 
tiff in  error  has  been  prejudiced  in  a  sum  less 
than  the  jurisdictional  amount,  the  judgment 
will  be  reversed,  but  the  costs  in  this  court  will 
be  adjudged  to  the  defendant  in  error,  as  the 
party  substantially  prevailing. 

(Syllabus  by  the  Court) 

Error  to  drcnit  Court,  Cabell  County;  B. 
8.  Doolittle,  Judge. 

Action  by  George  8.  Wallace  af^ainst 
Charles  Leroy.  Judgment  for  defendant, 
and  plaintiff  brings  eiror.    Reversed. 

Wallace  &  Fltzpatrick,  for  plaintiff  In  er- 
ror. J.  W.  Perry  and  Geo.  I.  Neal,  for  de- 
fendant in  error. 

POFFBNBARGBR,  J.  This  case  ia  gOT- 
emed  by  legal  principles  applicable  to  con- 
tracts made  by  persons  affected  by  the  dis- 
ability of  Infancy.  Charles  Leroy,  an  or- 
phan boy,  dependent  upon  hia  own  resources 
for  a  llYing,  owned  and  managed  a  cigar 
stand  in  the  Florentine  Hotel,  at  Hunting- 
ton, W.  Va.,  prior  to  May  29,  1902.  and  be- 
came Indebted  to  a  number  of  persons  and 


firms  tat  cigars,  board,  rent,  and  other 
thlngi.  Haying  become  embarrassed,  he 
gaye  bis  creditors  worthless  diecks,  moved 
part  of  bis  stock  into  the  basement  of  an 
adjoining  bnilding,  prepared  to  leaye  the 
dty,  and,  on  the  day  above  named,  sold  all 
his  Btocb:  of  goods  to  A.  A.  Hanly,  and  de- 
parted. Geo.  8.  Wallace,  an  attorney  to 
whom  several  claims  against  Leroy,  amount- 
ing to  nearly  $800,  bad  been  delivered  for 
collection,  took  assignments  of  them,  and, 
on  the  day  of  the  sale  to  Hanly,  Instituted 
an  action  against  Leroy  before  a  justice  of 
the  peace,  in  which  an  attachment  was  sued 
out,  and  copies  thereof  served  on  Hanly  and 
other  persons  who  were  supposed  to  be  In- 
debted to  the  defendant,  or  to  haye  property 
In  their  hands  belonging  to  him.  Hanly  an- 
swered, admitting  Indebtedness  on  account  of 
the  purchase  money  of  the  property,  amount- 
ing to  $871.78.  The  defendant  appeared  by 
guardian  ad  litem,  and  set  up  his  Infancy, 
among  other  defenses.  A  jury  was  walyed, 
and  the  justice  rendered  a  judgment  In  fa- 
vor of  tbe  plaintiff  for  $269.72,  and  ordered 
the  garnishee  to  pay  the  same,  together  with 
the  costs,  out  of  the  money  so  due  from 
him.  In  a  trial  de  novo  by  a  jury  In  the 
circuit  court  on  appeal,  a  demurrer  to  the 
evidence  was  sustained  by  the  court,  and  a 
judgment  of  nihil  capiat  entered. 

As  grounds  for  reversal  of  this  judgment. 
It  is  argued  that  although  the  plea  of  in- 
fancy, sustained  by  proof,  abrogated  the 
contracts  upon  which  the  claims  sued  for 
were  predicated,  the  plaintiff  was  entitled 
to  have,  not  a  personal  judgment  against 
the  defendant  for  the  amount  of  the  claims, 
but  satisfaction  of  them  out  of  the  proceeds 
of  the  property  which  the  defendant  sold  to 
the  garnishee.  For  the  defendant.  It  is 
urged  that  the  judgment  Is  right,  for  two 
reasons:  First,  that  the  plaintiff  showed  no 
title  to  or  Interest  in  the  claims  on  which 
he  sued;  and,  second,  conceding  his  right 
to  sue,  that,  although  he  might  be  entitled 
to  have  the  proceeds  of  any  property  sold 
which  had  belonged  to  the  plaintiff,  or  the 
purchase  money  of  which  is  represented  by 
the  claims  in  suit,  he  has  wholly  failed  to 
show  that  the  funds  in  the  bands  of  the 
garnishee  arose  from  property  purchased 
from  the  plaintiff  or  any  of  his  assignors. 

The  fact  of  assignment  Is  not  denied,  but 
It  is  said  there  was  not  a  sufficient  consid- 
eration. As  to  this  no  inquiry  could  be  per- 
mitted In  a  court  of  law.  Section  14  of 
chapter  99  of  the  Code  of  1899  gives  an  as- 
signee of  an  account,  as  well  as  of  a  bond 
or  note,  the  right  to  maintain  an  action 
thereon  in  his  own  name.  This  statute  does 
not  pass  the  legal  title,  but  it  does  pass  the 
equitable  title,  together  with  a  right  of  ac- 
tion at  law.  Clarke  v.  Hogeman,  18  W.  Va 
718;  Garland  v.  Rlcheson,  4  Rand.  266; 
Whitteker  v.  Gas  Co..  16  W.  Va.  717;  BIl- 
Ihigsley  y.  Olelland,  41  W.  Va.  284»  28  8.  B. 
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812.  The  plaintiff,  howeyer,  was  put  to  the 
proof  of  bis  title,  and  showed  that  his  Inter- 
est was  a  certain  percentage  of  the  claims  In 
consideration  of  his  collecting  them.  This 
made  him,  of  coarse,  equitably,  n&t  the  sole^ 
but  a  Joint  owner  with  the  assignors.  How- 
eyer,  he  obtained  the  statutory  right  to  sue 
by  virtue  of  the  assignment,  whateyer  the 
consideration  may  have  been.  That  he  was 
only  a  trustee  for  his  assignors  as  to  parts 
of  the  claims  can  make  no  difference.  That 
is  a  matter  for  settlement  between  them,  in 
which  the  debtor  has  no  Interest,  and  of 
which  he  cannot  complain.  Where  the  as- 
slgnihent  would,  at  common  law,  pass  the 
legal  title,  or  where  the  statute  authorises 
an  action  at  law  under  an  assignment,  the 
debtor  cannot  raise  the  objection  of  want  of 
consideration,  for  his  only  duty  is  to  pay, 
and  to  whom  the  payment  Is  to  be  made  1b 
necessarily  Immaterial  to  him.  4  Gyc  81, 
82. 

The  effect  of  the  establishment  6f  the 
fact  of  Infancy  depends  upon  the  forum  in 
which  it  is  set  up,  the  right  in  controyersy, 
the  time  at  which  the  benefit  of  it  1b  claim* 
ed,  and  other  conditions.  Since  the  rules, 
principles,  and .  processes  of  courts  of  eq- 
uity are  in  many  respects  essentially  differ- 
ent from  those  applied  in  courts  of  law,  a 
party  asserting  rights  to  which  he  is  entitled 
by  reason  of  the  disability  of  infancy  may, 
in  equity,  be  compelled  to  submit  to  condi- 
tions unknown  to  the  common-law  courts. 
As  a  condition  of  obtaining  relief,  he'  may 
be  required  to  do  equity,  or  to  come  Into 
court  with  clean  hands.  For  principles  goy* 
emlng  the  procedure  in  equity  In  such  cases, 
some  of  which  are  not  applicable  here — this 
being  an  action  at  law — see  Mustard  y. 
Wohlford's  Heirs,  15  Grat.  829,  76  Am.  Dec. 
209;  Bedlnger  y.  Wharton,  -27  Qrat  867; 
Qillisple  y.  Bailey,  12  W.  Va.  92,  29  Am. 
Rep.  445. 

Nor  Is  this  a  possessory  action  by  the  in- 
fant to  recover  back  specific  property  sold 
or  bartered  away  by  him.  In  such  case  he 
seeks  to  undo  an  executed  contract,  and  to 
set  up  title  to  property;  and  many  cases 
hold  that  he  must  return  the  money,  or  the 
property  he  received  in  exchange  for  It,  if  he 
is  able  to  do  so.  1  Mln.  Inst  525;  Taft  v. 
Pike,  14  Vt  405,  89  Am.  Dec.  228;  Weed  v. 
Beebe,  21  Vt  495;  Kitchen  v.  Lee,  11  Paige, 
107,  42  Am.  Dec  101;  Price  v.  Furman,  27 
Vt  268,  65  Am.  Dec.  194;  Boody  v.  McKen- 
ney,  23  Me.  517;  Manning  v.  Johnson  (Ala.) 
62  Am.  Dec.  787.  What  acts  of  disafl^rmance 
would  be  sufficient  to  revest  the  title  in  him 
need  not  be  indicated  here. 

Many  of  the  reported  cases  present  In- 
stances of  disaffirmance  by  Infants  after 
having  attained  their  majorities,  in  which 
it  Is  necessary  to  determine  whether  there 
has  been  a  ratification.  Aside  from  the 
question  of  ratification,  this  Is  important 
whero  the  eontract  was  one  of  sale  of  the 


Infantfs  land,  for  It  is  said  he  cannot  dis- 
afilrm  such  sale  before  he  reaches  maturity, 
since  it  requires  as  much  discretion  and 
Judgment  to  rescind  as  to  make  a  contract 
1  MiiL  Inst  528.  But  he  may  have  posses- 
sion of  the  land  against  his  contract  while 
under  age. 

This  is  a  mere  personal  contract  whereby 
the  infant  has  obligated  himself  to  pay  mon- 
ey, and  which  he  repudiates  while  under 
age.  Though  executed  on  the  part  of  the 
plaintiff's  assignors,  it  1b  executory  on  his 
part  He  is  not  seeking  to  recover  either 
property  or  money,  but  simply  defending 
against  a  demand  for  money.  To  avail  him- 
self of  this  defense,  he  need  not  return  or 
offer  to  return  what  he  has  received.  Weed 
y.  Beebe,  21  Vt  495;  Fitts  y.  Hall,  9  N.  H. 
441;  Burley  v.  Russell,  10  N.  H.  184^  84  Am. 
Dec.  146;  Aldrlch  v.  Grimes,  10  N.  H.  194; 
Badger  v.  Phinney,  15  Mass.  859,  8  Am.  Dec 
106.  However,  the  legal  effect  of  the  plea, 
sustained  by  proof,  is  to  annul  the  contract 
and  revest  In  the  assignors  of  plaintiff,  as 
against  the  defendant,  the  title  to  the  prop- 
erty they  sold  him.  If  he  has  any  of  it, 
they  may  recover  it  from  him  by  any  proper 
possessory  remedy.  1  Mln.  Inst  524;  16 
Am.  &  Bng.  Ency.  Law,  294;  Badger  y. 
Phinney,  15  Mass.  859,  8  Am.  Dec.  105; 
Nolan  v.  Jones,  58  Iowa,  387,  5  N.  W.  572; 
Strain  v.  Wright,  7  Ga.  568;  Brantley  v. 
Wolf,  60  Bliss.  420;  Bvans  v.  Morgan,  69 
Miss.  828,  12  South.  270.  This  confers  up- 
on the  party  who  made  the  sale  to  the  in- 
fant a  right  to  reclaim  his  property,  which 
is  essentially  different  from  the  right  to  re- 
cover damages  for  breach  of  a  contract 
There  must  be  restoration,  but  not  by  tender 
or  return  of  the  property  at  or  before  plead- 
ing Infancy  against  the  money  demand.  It 
follows  as  a  legal  consequence,  to  be  enf(Hv 
ced  by  a  separate^  subsequent,  appropriate 
proceeding. 

The  foregoing  propositions  are  subject 
however,  to  the  qualification  that  infancy 
is  no  defense  to  an  action  for  the  purchase 
money  of  articles  furnished  to  an  Infant 
which  are  necessary  to  his  subsistence  and 
comfort  and  to  enable  him  to  live  accord- 
ing to  his  real  position  in  society.  1  Mln. 
Inst  510;  2  Kent's  Comm.  280;  Gayle  y. 
Hayes'  Adm'r.  79  Va.  547;  Co.  Lit  172a; 
Oliver  V.  McDuffle,  28  Ga.  522;  Locke  y. 
Smith,  41  N.  H.  846;  Trainer  y.  Trumbull, 
141  Mass.  527,  6  N.  E.  761;  Stone  v.  Den- 
nlson,  13  Pick.  (Mass.)  1,  28  Am.  Dec  654> 
Wllhelm  V.  Hardman,  13  Md.  140;  Craig  y. 
Van  Bebber  (Mo.)  18  Am.  St  Rep.  569,  note 
p.  648  et  seq.  But  as  the  law  does  not  con- 
template that  an  infant  shall  carry  on  any- 
business  which  necessitates  or  involves  the 
making  of  contracts  on  his  personal  respon- 
sibility, articles  furnished  to  him  for  use  in 
business,  such  as  merchandising,  fanning,  or 
conducting  a  shop  of  any  kind,  are  not  re- 
garded as  necessariesL    U  Am.  ft  Bog*  Enej, 
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Law,  277.  Chairs  for  a  barber  ihop  are  jiot 
necessaries.  Ryan  v.  Smith,  166  Mass.  803» 
43  N.  E.  109.  Nor  are  goods  bought  to  re- 
plenish a  stock  of  merchandise.  Whlttlng- 
ham  V.  HUl,  Cro.  Jac  494;  Why  wall  t. 
Champion,  2  Stra.  1083.  Nor  can  an  infant 
bind  himself  for  work  done  in  the  coarse  of 
business.  DUk  ▼.  Kelghley,  2  Bsp.  480.  A 
horse  purchased  for  use  in  cultivating  a  farm 
is  not  a  necessary.  Rainwater  y.  Durham, 
2  Nott  &  McO.  (a  C.)  524,  10  Am.  Dec.  637. 
An  infant  Is  not  liable  on  his  contract  for 
repairs  to  his  dwelling  house.  Tupper  t.. 
Caldwell  (Mass.)  46  Am.  Dec  704.  Many 
other  illustrations  of  this  principle  may  be 
found  in  the  books.  Subsistence  is,  of  course, 
an  absolute  necessity.  One  of  the  small 
claims  sued  on  here  is  for  board,  amounting 
to  $13.25.  None  of  the  others  can  be  re- 
garded as  necessaries. 

The  application  of  these  principles  makes 
it  impossible  to  sustain  the  view  taken  by 
counsel  for  the  plaintiff  in  error  as  to  any 
part  of  the  demand,  except  the  one  for 
board.  He  Is  unable  to  establish  a  debt 
against  the  defendant  This  is  admitted. 
What  its  effect  upon  the  title  to  the  prop- 
erty In  the  hands  of  the  purchaser  from  the 
defendant  may  be  is  a  question  not  now 
presented  for  adjudication.  This  action  Is 
not  to  recover  that  property  or  its  proceeds 
in  the  hands  of  the  purchaser  as  the  prop- 
erty of  the  plaintiff,  but  to  obtain  a  person- 
al Judgment  against  the  defendant,  to  the 
discharge  and  satisfaction  of  which  the  pur^ 
chase  money  is  sought  to  be  appropriated  by 
means  of  the  garnishment,  which  is  In  the 
nature  of  an  execution  for  the  enforcement 
of  satisfaction  of  a  Judgment  out  of  the 
defendant's  property.  By  bis  disaffirmance 
of  the  contract,  the  basis  for  a  Judgment 
against  him  has  failed.  What  remains  Is  a 
mere  right  to  follow  up  property,  which  can 
no  more  constitute  ground  for  a  personal 
Judgment  than  did  the  contract  Itself,  after 
the  defense  of  Infancy  had  been  made  out 
By  allowing  a  persona]  Judgment  on  that 
ground,  the  court  would  Tirtually  make  and 
enforce  a  new  contract  of  sale  between  the 
parties.  Escape  from  this  logical  result  Is 
attempted  by  saying  the  case  is  analogous 
to  a  proceeding  against  a  nonresident,  in 
which,  although  no  personal  Judgment  can 
be  taken  except  upon  appearance,  the  de- 
fendant's property  may  nevertheless  be  sub- 
jected to  sale  for  satisfaction  of  the  debt 
But  the  cases  cannot  be  assimilated.  In  an 
attachment  against  a  nonresident  proceeded 
against  by  order  of  publication,  and  not 
appearing,  it  must  be  shown,  prima  fade, 
that  there  is  a  debt  due  from  the  defendant 
to  the  plaintiff,  and  that  the  attached  prop- 
erty belongs  to  the  former.  Both  of  these 
conditions  are  wanting  in  the  case  now  un- 
der consideration. 

Moreover,  It  was  the  right  of  action  aris- 
ing out  of  the  contract*  and  no  other,  that 


the  plaintiff  acquired  by  the  assignment 
If  the  property  obtained  by  the  defendant 
imder  the  contract  still  remained  in  his 
hands,  it  would  be  the  subject  of  an  inde- 
pendent action  for  Its  recovery;  and,  if  any 
part  of  the  proceeds  of  that  property  re- 
maining in  the  hands  of  the  garnishee  can 
be  recovered,  it  also  gives  rise  to  a  cause  of 
action  distinct  from,  and  Independent  of, 
that  arising  from  the  contract  to  which  the 
plaintiff  had  not  shown  himself  entitled  by 
any  assignment  It  is  a  right  to  follow  up 
and  reclaim  the  plaintUfs  own  property*  not 
a  right  of  action  for  damages  consequent  up- 
on a  breach  of  contract  What,  then.  In  this 
case,  except  the  claim  for  board,  can  afford 
a  shadow  of  basis  for  recovery?  Absolutely 
nothing.  As  there  can  be  no  Judgment 
against  the  defendant,  the  attachment  must 
wholly  fall.  There  Is  nothing  to  be  satis- 
fled.  There  being  no  debt  there  can  be  no 
attachment  to  s.elze  and  hold  the  property  of 
the  defendant  to  satisfy  a  debt 

Counsel  for  plaintiff  in  error  rely  upon 
Bvans  v.  Morgan,  69  Miss.  828,  12  South. 
270,  to  sustain  their  contention,  but  upon  ex- 
amination it  is  found  to  be  exactly  contrary 
thereto.  An  infant  engaged  in  merchan- 
dising, became  indebted,  and  then  made  a 
fraudulent  sale  of  his  stock  of  goods  to  his 
father.  In  an  action  at  law,  he  set  up,  and 
defeated  his  creditors  by,  his  plea  of  infan- 
cy. They  then  brought  a  suit  In  equity  to 
set  aside  the  sale  and  subject  the  property 
to  the  payment  of  their  debt  Although  un- 
able to  Identify  their  property,  the  court 
held  that  they  were  entitled  to  have  satis- 
faction out  of  the  proceeds  of  the  property, 
because  the  proof  showed  that  it  had  been 
so  mingled  by  the  defendant  with  other 
property  as  to  destroy  its  identity.  While 
the  creditors  In  that  case  were  thus  permit- 
ted to  resort  to  the  property  for  their  satis- 
faction, their  remedy  was  entirely  different 
not  only  as  to  the  forum,  but  also  in  Its 
nature.  It  proceeded  upon  the  theory  that 
the  contract  had  been  abrogated,  and  the 
creditors  were  following  up  and  recovering 
their  property,  and  not  merely  seeing  to 
enforce  the  contract. 

As  to  the  item  of  $13.25,  the  claim  for 
board,  the  court  should  have  found  for  the 
plaintiff.  Under  principles  announced  in 
Bee  V.  Burdett  23  W.  Va.  744,  the  error, 
though  Involving  an  amount  far  below  the 
Jurisdiction  of  this  court,  calls  for  a  reversal 
of  the  judgment  if  the  amount  in  contro- 
versy was  sufficient  to  confer  appellate  Ju- 
risdiction. Plaintiff  claimed  nearly  $300, 
none  of  which  was  allowed  him.  This,  not 
the  amount  he  was  entitled  to  recover,  is  the 
test  of  appellate  Jurisdiction.  Bee  v.  Bur- 
dett cited;  Love  v.  Pickens,  26  W.  Va.  341; 
Rymer  v.  Hawkins,  18  W.  Va.  309;  Asplnall 
V.  Barrlckman,  29  W.  Va.  508,  2  S.  B.  795. 
But  where  the  amount  In  controversy  is  suf- 
ficient to  give  appellate  Jurisdiction^  and  the 
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plaintiff  Is  prejudiced  by  an  error  in  a  sum 
less  than  the  Jurisdictional  amount,  costs  in 
this  court  must  be  adjudged  to  the  defendant 
in  error.    Bee  v.  Burdett,  cited. 

From  these  principles  and  conclusions,  it 
results  that  the  Judgment  of  the  circuit  court 
must  be  reversed,  and  a  Judgment  rendered 
in  favor  of  the  plaintiff  for  the  said  sum  of 
$13.25,  with  interest  thereon  from  the  28th 
day  of  May,  1902,  until  the  4th  day  of  April, 
1904,  amounting  in  the  aggregate,  to  $14.59, 
with  interest  thereon  from  said  last-mention- 
ed date  until  paid,  which  Judgment  A.  A. 
Hanly,  the  garnishee,  must  satisfy  out  of 
the  funds  in  his  hands  belonging  to  the 
defendants.  As  the  recovery  in  the  Jus- 
tice's court  has  been  largely  reduced,  the 
awarding  of  costs  is  In  the  discretion  of  the 
court  Code  1899,  c.  50,  §  171.  The  recovery 
is  very  small,  and  the  costs  made  in  the 
Justice's  court  seem  to  be  disproportionally 
large,  $21.50.  We  therefore  ^refuse  to  allow 
costs  in  the  Justice's  court  and  in  the  court 
below  to  either  party,  but  costs  in  this  court 
are  adjudged  to  the  defendant  in  error,  as 
the  party  substantially  prevailing. 


(57  W.  Va.  285) 

MAROUM  V.  MARGUM. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  28,  1905.) 

INJUNCnOlf— TBB8PA8S— WHBN    LIES. 

An  injunction  will  not  lie  against  cutting 
timber  if  the  party  committing  the  trespass  is 
solvent.    Otherwise  where  he  is  not  solvent 

[Ed.  Note. — For  cases  in  point,  see  vol.  27t 
Cent  Dig.  Injunction,  |S  99,  105.] 

(Syllabus  by  the  0>urt) 

Appeal  from  Circuit  Court,  Mingo  County; 
E.  S.  Doolittle,  Judge. 

Bill  by  Martha  Marcum  against  G.  D.  Mar- 
cum.  Decree  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Marcum,  Marcum  &  Sheppard  and  Geo.  J. 
McComas,  for  appellant  J.  L.  Stafford  and 
H.  K.  Shumate,  for  appellee. 

BRANNON,  P.  Martha  Marcum  filed  a 
bill  in  chancery  In  Mingo  county  against  G. 
D.  Marcum,  stating  that  she  owned  a  certain 
tract  of  land,  and  that  the  defendant  was 
unlawfully  cutting  timber  standing  upon  it, 
and  would  continue  so  to  do  until  the  land 
would  be  denuded  of  its  timber,  and  that  the 
timber  constituted  the  chief  value  of  the 
land,  and  that  the  defendant  was  insolvent, 
and  praying  that  the  defendant  be  enjoined 


from  cutting  and  removing  the  timber.  The 
defendant  answered,  denying  his  insolvency, 
and  setting  up  a  contract  with  a  former  own- 
er of  the  land  by  which  he  engaged  to  cut 
and  sell  the  timber.  Affidavits  bearing  only 
on  the  character  of  such  contract  were  filed, 
and  on  hearing  the  injunction,  which  had 
been  granted,  was  dissolved,  and  the  bill 
dismissed,  and  the  plaintiff  appeals. 

There  is  no  controversy  of  title  or  bound- 
ary of  land  in  the  case.  The  bill  presents  a 
case  for  equity  Jurisdiction  in  stating  good 
title  and  the  defendant's  insolvency,  as  insol- 
vency makes  the  cutting  of  timber  irrepara- 
ble damage;  but  the  answer  denies  such  in- 
solvency, and  there  is  no  proof  of  it  and 
this  debars  the  plaintiff  from  relief  in  equity, 
according  to  numerous  decisions  in  such  a 
case.  They  hold  that,  if  the  party  is  solvent, 
action  at  law  for  damages  gives  full  and  ade- 
quate Tellef .  Such  are  our  decisions  in  many 
instances.  Lloyd  v.  Blackburn  (decided  this 
term)  50  S.  B.  741;  Bums  v.  Meams,  44  W. 
Va.  744,  80  S.  B.  112;  Hanly  v.  Watterson, 
39  W.  Va.  214,  19  S.  B.  936;  Be<±er  t.  Mc- 
Graw,  48  W.  Va.  539,  37  S.  B.  532.  It  is  not 
proper  to  discuss  in  this  case  the  said  con- 
tract It  is  a  matter  for  a  law  action. 
Though  it  does  not  really  arise,  I  will  re- 
mark, as  to  the  argument,  that  the  court 
ought  not  to  have  dissolved  the  injunction, 
but  should  have  continued  the  case  to  allow 
the  plaintiff  to  cross-examine  those  who  made 
affidavits.  The  case  of  Grobe  v.  Roup,  46  W. 
Va.  490,  33  S.  B.  261,  is  dted  for  this.  It 
holds  that  It  is  error  to  dissolve  on  affidavits 
merely,  when  by  the  pleadings  the  burden 
of  proof  is  on  the  defendant  moving  dissolu- 
tion, as  the  plaintiff  has  right  to  cross-exam- 
ine defendant's  witnesses  and  rebut  their 
evidence.  In  answer  to  this  I  will  say:  (1) 
The  defendant  in  this  case  did  not  bear  the 
burden  of  proof.  The  bill  alleged,  the  an- 
swer denied,  the  Insolvency  of  defendant 
The  Grobe  Case  does  not  apply.  (2)  The 
plaintiff  did  not  ask  a  continuance.  (3)  An 
injunction  will  be  dissolved  on  hearing  if 
the  answer  denies  all  the  material  allega- 
tions on  which  the  injunction  is  fo^unded,  and 
there  is  no  proof  of  such  allegations  in  ad- 
dition to  the  affidavit  to  the  bill.  Schoonover 
V.  Bright  24  W.  Va.  698.  It  would  have 
been  error  to  refuse  to  dissolve  in  this  case, 
even  if  a  continuance  had  been  asked.  Hes- 
ter V.  Alexander,  47  W.  Va.  329,  84  S.  B.  819; 
Steelsmith  v.  Fisher  Oil  Co.,  47  W.  Va.  391, 
35  S.  B.  15.  (4)  The  affidavits  do  not  bear 
on  the  matter  of  insolvency. 

Therefore  we  affirm  the  decree^  without 
prejudice  to  any  action  at  law. 
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(57  W.  Va.  128) 

8TATB  T.  TATLOB. 

(Supreme  Ooart  of  Appeals  of  West  yirgliilA. 

Feb.  21,  1905.) 

CBnaHAI.  LAW— PLEA  III  ABATEiaifT— OBOAH- 
IZATIOR  or  QBAND  JUBT-^Tim  07  BUXMON- 
IITO  —  TBIAL  —  AROUMBNTS  OF  COUlfBBL  — 
BWKABIlfO  WITNESSSeh— IlfSTBUOnOlfS— MUB- 
DBB— BBU-DETENSB— MANBLAirOHTKB  —  DU- 
TIB8  OF  JUBT— EVIDBNCB. 

1.  In  a  criminal  caae  the  defendant  wairee  hia 
right  to  plead  any  matter  in  abatement  by  plead- 
inf  in  bar,  but  the  court  has  discretion  to  allow 
the  plea  in  bar  to  be  withdrawn  and  the  dilatory 
plea  entered. 

[Bd.  Note. — For  caaee  In  point,  tea  toL  14, 
Gent  Dig.  Criminal  Law,  |  643.] 

Z  If,  in  such  caae,  the  plea  of  not  gnllty  is 
withdrawn  by  leave  of  the  conrt,  the  plea  in 
abatement  must  be  received,  if  Bumclent. 

8.  A  plea  in  abatement  in  a  criminal  case 
must  be  certain  to  every  intent. 

[Ed.  Note. — ^For  cases  in  point,  see  roL  14, 
Gent.  Dig.  Criminal  Law,  M  64&-650.1 

4.  If  the  irregularity  relied  upon  as  matter  of 
abatement  relate  to  the  constitution  or  onanlsa- 
tion  of  the  grand  Jury,  the  plea  must  show  in 
what  the  irregularity  consists,  otherwise  It  will 
be  lacking  in  the  element  of  certainty. 

[Bd.  Note. — For  cases  in  Doint,  sea  n^  14, 
Gent.  Dig.  Criminal  Law,  |  047.] 

&.A  plea  in  abatement,  charging  generally 
that  no  writ  of  venire  facias  was  issued  and 
served  within  the  time  and  in  the  manner  pre- 
scribed by  the  statutes  (referring  to  them),  and 
that  the  body  of  men  who  liad  professed  to  be 
the  grand  jury  which  had  found  the  indictment 
did  not  constitute  a  legal  grand  jury,  is  insuf- 
ficient. 

d.  The  statutory  requirements  respecting  the 
time  of  issuing  writs  of  venire  facias  for  grand 
juries  and  the  summoning  of  grand  jurors  are 
directory,  and  substantial  compliance  therewith 
is  sufBcient 

7.  Comment  by  an  attorney  for  the  state.  In 
his  argument  In  a  felony  ease,  upon  the  failure 
of  the  accused,  who  has  testified  in  the  case,  to 
have  his  wife  testify  and  corroborate  statements 
of  his  own  as  to  matters,  said  by  him  to  be 
known  to  her.  is  improper;  and,  if  objected  to 
at  the  time,  tne  refusal  of  the  court  to  prohibit 
it  and  direct  the  jury  to  disregard  it  Is  reversible 
error. 

[Ed.  Note.— For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  {  1693.J 

8.  If,  after  verdict,  it  is  shown  to  the  court, 
upon  a  motion  for  a  new  trial,  that  a  witness 
for  the  state  had  testified  without  having  been 
sworn,  and  that  the  prisoner  and  his  counsel 
had  had  no  knowledge  of  such  irregularity  until 
after  the  verdict  was  rendered,  a  new  trial 
must  be  allowed,  although  the  error  was  purely 
inadvertent  and  accidental. 

9.  An  instruction  containing  the  clause,  '*The 
oath  of  a  juror  imposes  on  him  no  obligation 
where  none  would  exist  If  no  oath  had  been 
administered,'*  should  be  refused,  though  the 
givinr  of  it  might  not  be  reversible  error. 

10.  Instructions  should  be  complete  In  them- 
selves as  far  as  they  go,  and  not  adopt  others 
by  mere  reference. 

11.  When  self-defense  Is  relied  upon  In  a  ease 
fat  which  the  evidence  tends  to  show  that  the 
accused  had  provoked  the  combat  or  diflSculty  in 
which  the  killing  was  done,  It  Is  error  to  in- 
struct the  jury  that  he  cannot  justify  his  act, 
if  he  began  or  brought  on  the  dlfllcultj  without 
any  intent  to  kill  or  do  bodily  injury.  The 
provocation  or  act  which  IndnoM  the  aifray 


must  be  wrongful,  not  merely  innocent  and  ac- 
cidental, to  bar  the  right  of  self-defense. 

[Ed,  Note. — ^For  cases  in  point  see  ToL  26, 
Cent  Dig.  Homicide,  ||  146,  149.] 

12.  The  following  instruction  Is  erroneous,  be- 
cause it  excludes  a  verdict  of  manslaughter: 
"If  the  jury  believe  from  the  evidence  that  at 
the  time  of  the  alleged  killing  the  defendant 
ana  the  deceased  met  and,  upon  sudden  cause 
of  quarrd  arising  between  them,  mutually 
agreed  to  engage  in  a  personal  combat,  and  did 
so  engage  In  such  combat,  and  if  the  jury  fur- 
ther believe  from  the  evidence  bejrond  a  reason- 
able doubt  that  during  such  quarrel  the  defend- 
ant without  the  knowledge  of  the  deceased, 
made  use  of  a  deadly  weapon  In  such  a  manner 
as  would  be  likely  to  cause  the  death  of  the  de- 
ceased, and  did  so  cause  It  then  the  defendant 
was  guilty  of  murder;  and  if  the  jury  further 
believe  from  the  evidence  that  the  defendant  so 
used  the  said  deadly  weapon  deliberately,  and 
with  malice  aforethought,  and  with  intent  to 
take  the  life  of  the  deceased,  or  to  do  him  great 
bodily  harm,  then  such  killing  would  be  murder 
in  the  first  degree.*' 

13.  When  the  state  of  the  evidence  in  a  crim- 
inal case  tends  to  prove  facts  from  which  pre- 
sumptions of  guilt  arise  under  rules  of  evidence 
established  by  a  long  and  uniform  course  of  ju- 
dicial determination,  the  trial  court  may  prop- 
erly bring  them  to  the  attention  of  the  jury  by 
instructions  aptly  and  correctly  stating  them. 

14.  Such  instructions.  If  properly  framed,  nei- 
ther assume  the  existence  of  the  facts  from 
which  the  presumptions  arise  nor  Interfere  with 
the  province  of  the  jury  as  to  the  weight  of  the 
evidence. 

15.  It  is  improper  for  the  court  to  instruct  the 
jury  that  *'the  law  Is  that  a  man  shall  be  taken 
to  Intend  that  which  he  does,  or  which  Is  the 
necessary  consequence  of  his  acta."  Such  inten- 
tion is  presumed,  but  not  imputed  absolutely. 

16.  In  the  trial  of  criminal  cases  the  jury 
should  apply  the  law  as  given  by  the  court, 
whether  it  be  for  or  against  the  prisoner. 

17.  It  is  not  error  to  permit  a  witness  for  the 
state  to  explain  the  meaning  and  intent  of  a 
statement  made  by  him,  which  has  been  brought 
into  the  case  by  ue  prisoner. 

18.  The  trial  court  may  properly  ezdude  ques- 
tions and  answers  in  a  deposition  when  the 
questions,  although  containinir  the  phrase 
'Vhether  or  not"  are  leading,  and  suggestive  of 
the  answers  desired,  and  relate  to  facts  of  vital 
importance  In  the  case. 

(Syllabus  by  the  Court) 

Error  to  Clrcnlt  Court,  Upahtir  County;  W. 
Q.  Bennett,  Judge. 

Okey  Taylor  was  conyicted  of  murder,  and 
brings  error.    Reversed. 

R.  G.  Linn,  R.  F.  Kidd,  Hamilton  &  Mor- 
ris, and  Talbott  &  O'Brien,  for  plaintiff  in  er- 
ror. Romeo  H.  Freer,  Atly.  Gen.,  and  L.  H. 
Bennett,  for  the  State. 

POFFENBARGER,  J.  Okey  Taylor,  con- 
victed of  murder  in  the  circuit  court  of  Up- 
Bhxxr  comity,  and  sentenced  to  Imprisonment 
in  the  penitentiary  for  a  period  of  16  years, 
complains  of  the  judgment,  assigning  numer- 
ona  errors.  One  is  based  upon  the  action  of 
the  court  in  rejecting  a  plea  in  abatement 
setting  up  irregolarlty  in  the  organisation  of 
the  grand  jury  which  found  the  indictment 
against  him.  Before  this  plea  was  tendered, 
the  indictment  had  been  fomid  In  Gilmer 
county  OA  the  2d  day  of  October,  1903.    On 
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the  following  day  the  prisoner  had  entered 
his  plea  of  not  guilty.  On  the  2ad  day  of 
January,  1904,  he  had  filed  his  petition  for  a 
change  of  venue,  and  obtained  such  change 
to  Upshur  county  by  an  order  entered  on  the 
29th  day  of  January,  1904.  On  the  14th  day 
of  March,  1904^  in  the  circuit  court  of  IJp- 
shur  county,  the  prisoner,  upon  leave  grant- 
ed, withdrew  his  plea  of  not  guilty,  and  ten- 
dered the  plea  in  abatement,  and  the  court, 
upon  objection,  refused  to  permit  it  to  be 
filed,  and  thereupon  the  prisoner  re-entered 
the  plea  of  not  guilty. 

I  think  the  plea  came  too  late,  and  was 
properly  refused  for  that  reason;  but  my  as- 
sociates are  of  a  different  opinion.  They  do 
think  that,  after  the  plea  in  bar  had  been 
entered,  the  court  had  discretion  to  refuse 
to  allow  it  to  be  withdrawn  and  the  plea  In 
abatement  entered;  but  they  think  that,  as 
the  court  permitted  the  former  to  be  with- 
drawn, it  had  not  discretion  thereafter  to 
refuse  to  entertain  the  latter.  All  agree  to 
the  general  proposition  that  the  right  to 
plead  In  abatement  is  waived  by  pleading  in 
bar,  and  that  thereafter  It  Is  In  the  discre- 
tion of  the  court  to  allow  or  not  to  allow  the 
benefit  of  such  plea.    This  court  so  decided 

in  State  v.  Pine,  65  W.  Va. ,  48  S.  E.  206. 

The  courts  and  text-writers,  in  declaring  the 
rule,  generally  say  the  court  has  discretion 
to  allow  the  plea  of  not  guilty  to  be  with- 
drawn and  the  plea  In  abatement  to  be  en- 
tered. 12  Cyc.  857;  Com.  v.  Scott,  10  Grat 
749;  1  Blsh.  Or.  PI.  756.  The  enunciation  of 
the  principle  has  been  made  for  the  most 
part  in  cases  in  which  leave  to  withdraw  has 
been  refused.  Hence  the  form  of  expression 
adopted  has  naturally  suggested  Itself,  and 
should  not  be  taken  as  an  accurate  indica- 
tion of  the  principle  upon  which  the  courts 
have  acted.  The  withdrawal  of  the  plea  in 
bar  and  the  filing  of  the  plea  In  abatement 
were  necessary  to  the  accomplishment  of 
what  the  prisoner  attempted  to  do.  Both 
were  in  the  discretion  of  the  court,  and  it 
permitted  the  one  and  refused  to  permit  the 
other.  The  whole  transaction  is  covered  by 
one  order,  and  I  do  not  think  the  court,  by 
allowing  the  withdrawal  of  the  plea  in  bar, 
surrendered  its  discretion  as  to  the  other 
plea.  Technically,  there  was  no  defense  af- 
ter the  plea  in  bar  had  been  withdrawn.  The 
record  discloses,  nevertheless,  that  a  defense 
on  the  merits  had  been  interposed,  and  the 
change  of  venue  obtained,  before  the  dilatory 
plea  was  tendered,  and  these  facts  apparent 
on  the  record  Justified  the  action  of  the  court 
The  general  rule  Is  that  such  defenses  must 
be  interposed  at  the  first  opportunity.  In 
some  states  the  plea  now  under  considera- 
tion must  be  tendered  at  the  term  at  which 
an  appearance  to  the  indictment  Is  made. 
State  T.  Swafford,  1  Lea  (Tenn.)  274;  State 
v.  Myers,  10  Lea  (Tenn.)  717;  State  v.  Wat- 
son, 86  N.  O.  624;  State  T.  Baldwin,  80  N.  0. 
380;  State  t.  Jones,  88  N.  0.  671;  State  t. 


Seaborn,  16  N.  C.  906.  The  North  Oarolina 
court,  however,  holds  that  It  is  in  the  discre- 
tion of  the  trial  court  to  allow  a  plea  in 
abatement  after  the  plea  in  bar.  The  case 
of  Brannigan  v.  People,  8  Utah,  488,  24  Pac 
767,  asserts  the  contrary  of  the  position  tak- 
en by  me,  holding  that,  after  demurrer  en- 
tered and  withdrawn,  a  plea  in  abatement 
should  be  admitted.  In  that  case,  however, 
the  court  reached  Its  conclusion  by  a  differ- 
ent route  from  that  taken  by  my  associates. 
In  the  opinion  it  was  said:  "In  dvU  proceed- 
ings we  recognize  the  right  of  the  court  to 
exercise  its  discretion  in  admitting  a  dilatory 
plea  after  demurrer  or  after  a  plea  In  bar 
has  been  filed,  but  In  a  capital  case  the  rule 
is  different"  This  position  is  contrary  to  the 
great  weight  of  authority,  as  well  as  to  a 
decision  of  this  court  State  v.  Pine,  dted; 
Curtis  T.  Commonwealth,  87  Va«  589,  13  S. 
B.  78;  Reed  v.  Commonwealth,  98  Va.  817, 
86  S.  B.  399;  United  States  v.  Gale,  100  U. 
S.  66,  8  Sup.  Ot  1,  27  L.  Bd.  857;  Dixon  v. 
State,  29  Ark.  165;  State  T.  Lamon,  10  N.  C. 
175;<  Agnew  v.  United  States,  166  U.  8.  36, 
17  Sup.  Ot  236,  41  L.  Ed.  624.  "WhUe  the 
rights  of  a  defendant  to  make  his  plea  are 
perfect,  he  can  avail  himself  of  them  only 
by  doing  it  In  the  methods  prescribed  by  law. 
Hence— as  to  pleas — ^to  be  entitled  to  show 
a  particular  matter  In  defense,  he  must  ten- 
der the  plea  which  the  law  has  provided,  in 
the  law's  form,  and  at  the  law's  time."  1 
Blsh.  Or.  Pro.  744.  In  Agnew  v.  U.  S.,  supra, 
mere  lapse  of  time  barred  the  plea.  No  plea 
in  bar  had  been  entered. 

However,  in  the  unanimous  opinion  of  the 
court,  the  plea  tendered  was  Insufllcient  and 
was  properly  rejected  for  that  reason.  It 
averred  that  those  who  appeared  to  have 
composed  the  grand  Jury  '^ere  not,  nor  was 
either  6t  them,  summoned  in  the  manner  pre- 
scribed by  section  3  of  chapter  157  of  the 
Code  of  West  Virginia;  that  the  clerk  of  the 
said  circuit  court  of  Gilmer  county  did  not 
at  least  30  days  before  the  October  term, 
1903,  of  that  court,  at  which  the  said  sup- 
posed indictment  was  returned,  as  aforesaid, 
Issue  a  writ  of  venire  facias  for  sixteen 
grand  Jurors,  requiring  the  attendance  of  the 
grand  Jurors  on  the  first  day  of  that  term  of 
the  said  court  or  on  any  other  day  thereof; 
that  no  such  writ  of  venire  facias  was  issued 
and  served  as  provided  in  section  9  of  chap- 
ter 116  of  the  said  Code;  and  that  the  per* 
sons  impaneled  for  the  purpose  of  composing 
a  grand  Jury,  and  who  did  compose  the  body 
of  men  professing  to  act  as  a  grand  Jury 
that  found  the  said  supposed  indictment  did 
not  constitute  a  legal  grand  Jury."  The  plea 
lacks  certainty.  It  Is  open  to  two  or  more 
constructlona  It  may  mean  that  no  venire 
facias  at  all  was  Issued,  or  that  though  one 
was  issued,  it  did  not  go  out  30  days  before 
the  term.  Whether  the  objection  is  to  the 
Issuance  or  service  of  the  writ  Is  also  uncer- 
tain, for  the  plea  says  the  writ  was  not  is- 
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sued  «2id  serred  ai  provided  In  lectloii  0  of 
chapter  116  of  tbe  Code  of  1809.  The  section 
referred  to  directs  the  doing  of  a  number  of 
things,  and  the  plea  falls  to  Indicate  in  what 
respect  there  was  a  failure  of  duty.  It  may 
have  been  some  Immaterial  yarlance  from 
the  directions  giyen  by  the  statute.  Pleas 
in  abatement  must  be  certain  to  every  In- 
tent. They  must  set  forth  spedflcally  the 
grounds  of  objection.  They  are  not  favored, 
and  are  strictly  construed.  Hence  they  must 
possess  the  highest  degree  of  certainty  In 
every  particular.  12  Cyc  856;  U.  S.  v.  Ham- 
mond, 2  Woods,  197,  Fed.  Cas.  No.  15,294; 
O'Gonnell  v.  Reg.,  11  01.  &  Fin.  155;  Dohin 
V.  People,  64  N.  Y.  486;  Jenkins  v.  State,  85 
FUl  737,  18  South.  182,  48  Am.  St  Rep.  267; 
McCIaiy  v.  State,  75  Ind.  260;  Whart  Cr. 
PI.  &  Pr.  S  1427;  Bishop's  Or.  Pro.  SS  877, 
745.  If,  as  the  plea  indicates,  the  departure 
from  the  statutory  requirement  was  in  re- 
spect to  the  time  of  the  Issuance  of  the  venire 
facias.  It  constituted  no  ground  for  quashing 
the  indictment  The  statutory  requtements 
respecting  the  time  of  Issuing  writs  of  venire 
fadaB  are  directory,  and  substantial  compli- 
ance therewith  is  sufficient  State  v.  Clark, 
51  W.  Ya.  457,  41  S.  B.  204;  Wash's  Case,  16 
Grat  530;  Spurgeon's  Case,  86  Va.  652,  10 
8.  B.  979. 

In  the  progress  of  the  trial  two  fatal  errors 
occurred,  for  which  the  Judgment  must  be 
reversed,  and  a  new  trial  allowed.  One  of 
these  is  the  ruling  of  the  court  upon  an  ex- 
ception taken  to  the  action  of  counsel  for 
the  state  in  the  argimient  of  the  case.  The 
prisoner  exercised  the  privilege  of  testify- 
ing in  his  own  behalf,  given  by  the  statute. 
Section  19,  c.  152,  Code  1899.  The  homicide 
occurred  in  a  public  road  near  the  residence 
of  the  accused.  As  the  deceased  and  others 
were  approaching;  the  prisoner  left  his 
house,  and  went  to,  or  out  into,  the  road  at 
the  point  at  which  the  killing  took  place. 
In  his  testimony  he  mentioned  a  certain 
statement  made  by  his  wife  at  the  time  he 
left  the  house,  which,  if  proved,  would  have 
tended  to  corroborate  his  evidence  as  to  his 
purpose  in  going  to  the  road.  The  wife  did 
not  testify.  In  the  argument  one  of  the  at- 
torneys for  the  state,  in  discussing  the  evi- 
dence of  the  prisoner,  said,  in  substance, 
that,  if  his  statement  as  to  what  his  wife 
had  said  to  him  was  correct,  she  should  have 
been  Introduced  to  corroborate  liim,  and 
that  his  failure  to  call  her  as  a  witness  raised 
a  presumption  against  him.  An  exception  to 
this  reference  to  the  failure  of  the  wife  to 
testify  was  overruled  by  the  court  The 
statute  expressly  forbids  such  comment  Its 
language  is:  ''The  accused  shall,  at  his  or 
her  own  request  (but  not  otherwise),  be  a 
competent  witness  on  such  trial  and  exam- 
ination. The  wife  or  husband  of  the  ac- 
cused shall  also,  at  the  request  of  the  ac- 
cused, but  not  otherwise,  be  a  competent 
witness  on  such  trial  and  examination.  But 
a  failure  to  make  such  request  shall  not 


create  any  presumption  against  him  or  her, 
nor  shall  any  reference  be  made  to  nor  com- 
ment upon  such  failure  by  any  one  during 
the  progress  ef  the  trial  in  the  hearing  of 
the  jury."  It  is  urged  in  the  argument  that 
as  the  reference  was,  not  to  the  prisoner's 
failure  to  testify,  but  to  that  of  the  wife, 
who  was  not  cliarged  with,  any  offense,  and 
related  to  matters  Introduced  into  the  case 
by  the  testimony  of  the  prisoner  himself, 
the  comment  was  not  within  the  prohibition 
of  the  statute.  The  statutory  terms  am 
very  broad.  They  permit  no  reference  to, 
nor  any  comment  upon,  the  failure  to  make 
a  request  for  permission  to  testify.  The 
prohibition  plainly  extends  to  both  husband 
and  wife.  After  setting  out  specifically  the 
request  of  the  prisoner  and  the  request  of 
the  accused,  as  to  the  wife  or  husband,  it 
says  no  reference  to,  nor  any  comment  up- 
on, such  failure  shall  be  made  by  any  one 
during  the  progress  of  the  trial  in  the  hear- 
ing of  the  Jury.  It  expressly  gives  the  right 
to  the  husband  to  testify  without  calling  the 
wife,  and  the  wife  cannot  testify  except  upon 
his  request  Then  all  persons  are  forbidden 
to  make  any  reference  to  his  failure  to  make 
the  request  No  ground  is  perceived  upon 
which  any  exception  can  be  read  into  this 
statute.  It  Is  designed  to  enforce  the  com- 
mon-law maxim,  now  embodied  in  section 
5  of  article  8  of  the  Constitution,  called  the 
'*BU1  of  Rights,"  which  protects  the  citizen 
from  being  required  in  any  criminal  case  to 
be  a  witness  against  himself.  One  of  the 
most  excellent  principles  of  the  common  law 
was  that  the  state  took  upon  Itself  the  bur- 
den of  proving  the  guilt  of  the  prisoner.  It 
in  no  manner  permitted  confessions  to  be 
extorted  from  him.  It  was  In  no  sense  in- 
quisitorial. A  Judgment  could  not  stand  up- 
on a  confession  unless  it  was  voluntary.  If 
not  voluntary,  confessions  were  not  admis- 
sible in  evidence.  So  the  law,  having 
brought  the  prisoner  into  court  against  his 
will,  did  not  permit  his  silence  to  be  treated 
or  used  as  evidence  against  him.  Before 
the  assistance  of  counsel  was  allowed,  pris- 
oners were  at  liberty  to  make  statements 
to  the  Jury,  and,  upon  their  voluntarily  do- 
ing so,  they  were  sometimes  questioned  by 
the  Attorney  General,  but  were  at  liberty  to 
stop  at  any  time,  and  remain  silent  and  In 
that  event  their  silence  was  not  permitted  to 
raise  any  inference  or  presumption  against 
them.  Cooley's  Cons.  Lim.  442  to  449.  This 
principle  of  the  common  law  having  been  em- 
bodied in  our  Constitution  as  a  guaranty  of 
the  liberty  of  the  citizens,  the  Legislature, 
in  raising  the  common-law  privilege  from  a 
mere  statement  on  the. part  of  the  prisoner 
in  his  own  behalf  to  the  dignity  of  evidence 
under  oath,  still  does  not  and  cannot  permit 
the  exercise  of  that  privilege  to  so  operate 
as  to  compel  him  to  testify  against  himself 
by  conduct  or  otherwise.  At  common  law 
neither  husband  nor  wife  was  a  competent 
witness  In  any  action,  suit  or  proceeding, 
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dyi]  or  criminal,  to  which  the  other  was  a 
party.  Bee  29  Am.  &  Bag.  Bnc.  Law,  623» 
and  the  long  list  of  authorities  there  cited; 
Zane  y.  Fink,  18  W.  Va.  693,  Byl.,  point  8; 
KiIgore*s  Adm*r  v.  Hanley,  27  W.  Va.  451. 
Their  Interests  were  said  to  be  identical, 
and  the  law  viewed  them  as  a  single  in- 
dlvidnal.  MoreoTer,  public  policy  demands 
the  preservation  of  the  sanctity  and  harmony 
of  the  marital  relation,  and  therefore  forbids 
the  testimony  of  husband  and  wife  against 
each  otheri  except  by  consent,  or  when  the 
proceeding  is  between  them.  This  principle 
is  somewhat  relaxed  by  statute  in  this  state. 
Code  1899,  c.  130,  S  22;  Id.  c.  50,  S  107. 
But  the  provision  under  consideration  here 
enforces  the  common-law  right  in  criminal 
proceedings.  The  purpose  of  the  prohibition 
against  any  reference  to  the  failure  of  the 
prisoner  to  introduce  the  wife  as  a  witness 
in  his  behalf  is  to  prevent  her  silence,  wheth- 
er it  be  of  her  own  volition  or  because  of  the 
unwillingness  of  her  husband  to  have  her 
testify,  from  being  used  as  evidence  against 
him  in  the  trial.  In  view  of  the  importance 
of  the  principle  involved,  and  the  care  which 
has  been  bestowed  upon  its  preservation, 
the  court  cannot  permit  a  violation  of  this 
statute  when  the  prisoner  claims  its  benefit 
and  bases  an  exception  upon  its  violation. 
The  courts  universally  hold  that  it  is  suffi- 
cient to  reverse  a  Judgment  Long  v.  State, 
56  Ind.  182,  26  Am.  Rep.  19;  Baker  v.  Peo- 
ple, 105  111.  452;  Commonwealth  v.  Nichols, 
114  Mass.  285,  19  Am.  Rep.  346;  Common- 
wealth V.  Harlow,  110  Mass.  411;  People  v. 
Tyler,  36  Cal.  522;  Commonwealth  v.  Scott, 
123  Mass.  239,  25  Am.  Rep.  87;  Devries  v. 
Phillips,  63  N.  C.  63;  Gragg  t.  Wagner,  77 
N.  C.  246. 

By  Inadvertence,  Mrs.  H.  H.  Hite,  an  eye- 
witness to  the  killing,  who  testified  not  only 
to  what  she  saw  at  and  immediately  before 
the  homicide,  but  also  to  a  certain  material 
statement  made  by  her  husband,  who  was 
also  a  witness,  was  permitted  to  testify  with- 
out having  been  sworn.  This  omission  was 
not  discovered  until  after  the  verdict,  when 
it  was  proved  and  relied  upon  as  a  ground 
for  setting  It  aside.  Though  it  was  purely 
accidental,  and  not  the  result  of  any  inten- 
tional wrong,  it  was  sufficient  cause  for  set- 
ting aside  the  verdict  An  oath  is  a  sanc- 
tion which  the  law  says  shall  accompany 
the  testimony  of  every  witness,  and  courts 
cannot  be  permitted  to  dispense  with  it 
even  by  oversight  It  can  make  no  differ- 
ence that  the  omission  was  an  innocent  mis- 
take. Its  effect  is  the  same  as  if  It  had  been 
otherwise.  The  object  of  the  oath  is  to 
bind  the  conscience  of  the  witness,  as  well 
as  to  make  his  action  in  testifying  amena- 
ble to  the  criminal  law.  Willful  violation  of 
the  truth  after  having  taken  the  oath  ex- 
poses him  to  both  temporal  and  spiritual 
punishment  Moreover,  the  administration 
of  it  is  a  solemn  admonition  to  the  witness 
at  the  time  he  testifies,  well  calculated  tq 


keep  alive  In  his  mind  a  sense  of  his  re- 
sponsibility both  to  God  and  to  the  law.  If 
courts  allow  it  to  be  dispensed  with  on  the 
ground  of  oversight  who  can  tell  the  num- 
ber of  instances  in  which  witnesses  may  be 
permitted  to  perpetrate  fraud  upon  the  courts 
and  escape  legal  punishment  by  proving  to 
the  court  innocence  of  any  intentional 
wrong?  The  courts  hold  the  omission  of 
the  oath  to  be  cause  of  reversal.  State  v. 
Lowry,  42  W.  Va.  205,  24  S.  B.  561;  State 
V.  Tom,  8  Or.  177;  State  v.  Smith,  78  N.  C. 
462;  Hawks  r.  Baker,  6  Greenl.  (Me.)  72, 
19  Am.  Dec.  191.  In  the  case  last  cited  It 
was  shown  that  the  witness  believed  him- 
self to  have  been  sworn,  but  it  was  held 
that  this  could  make  no  difference. 

A  large  number  of  instructions  were  giv- 
en at  the  instance  of  the  counsel  for  the 
state,  all  of  which  were  excepted  to.  As  the 
propriety  of  an  instruction  always  depends 
upon  the  character  of  the  issues  of  tact  in- 
volved and  the  evidence  relating  thereto,  it 
is  necessary  to  briefly  set  out  the  circum- 
stances of  the  killing  and  indicate  the  char- 
acter of  the  testimony.  Okey  Taylor  was 
charged  with  the  murder  of  one  Marion  Furr. 
It  seems  that  Furr  had,  a  short  time  before 
the  unfortunate  transaction  of  Sunday,  Au- 
gust 2,  1903,  in  which  he  lost  his  life,  caused 
Taylor  to  be  arrested  on  the  charge  of  un- 
lawful retailing  of  liquors,  in  consequence  of 
which  it  is  probable  that  there  was  bitter- 
ness between  them.  Taylor  lived  about  76 
or  100  yards  from  the  public  road,  along 
which  Furr,  In  company  with  his  wife,  both 
on  horseback,  H.  H.  Hite,  and  a  young  lady 
by  the  name  of  Maggie  Johns,  also  on  horse- 
back, and  Mrs.  H.  H.  Hite  and  two  girls  in  a 
huggy,  were  passing  on  their  return  from 
religious  service.  They  had  been  to  church 
on  the  morning  of  that  day,  and  afterwards 
dined  with  a  friend  or  relative  in  the  vicinity 
of  the  church,  and  then  attended  a  funeral 
service  at  another  place  In  the  afternoon. 
As  they  were  passing  Taylor's  place,  the 
buggy  was  first  in  order,  then  came  Hite  and 
Maggie  Johns,  while  Furr  and  his  wife  were 
In  the  rear.  These  persons,  except  the  de- 
ceased, were  the  principal  witnesses  for  the 
state.  They  say  that  upon  approaching  the 
scene  of  the  killing  the  prisoner  was  seen  in 
his  yard  near  his  house,  In  company  with 
other  persons,  but  immediately  arose,  and 
came  out  to  the  road,  and  intercepted  Furr 
and  his  wife  at  or  near  a  pair  of  bars.  One 
or  more  of  the  witnesses  say  that  at  the  time 
of  their  approach  Taylor  was  sitting  down, 
while  one  of  his  companions  was  apparently 
trimming  his  hair.  When  near  the  road,  or 
out  in  the  road,  he  called  to  B^nrr,  asking 
him  when  he  was  going  back  to  town,  to 
which  Furr  replied,  "Whenever  I  get  ready," 
or  "Whenever  I  damned  please."  Taylor  re- 
sponded that  he  would  not  The  altercation 
continued,  and  resulted  in  the  fatal  shooting. 
The  evidence  is  very  conflicting  as  to  which 
began  the  use  of  insulting  and  profane  lan^ 
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ffuage.  The  witnesses  for  the  state  8a7  It 
was  Taylor,  and  those  for  the  defense  say  it 
was  Furr.  There  is  also  conflict  as  to  the 
exact  po«ttion  of  the  parties  at  the  time  of 
the  actnal  encounter  and  as  to  what  occur- 
red. A  claim  made  by  the  defense,  in  sup- 
port of  which  evidence  was  introduced,  is 
that  Taylor's  object  in  leaving  the  house  was 
not  to  provoke  a  quarrel  with  Furr,  but  to  go 
to  a  stable  across  the  road  and  saddle  his 
horse,  with  a  view  to  accompanying  some  of 
the  parties  who  were  with  him  on  a  trip 
which  they  intended  to  take.  Some  say  he 
had  actually  crossed  the  road  before  any  vio- 
lent demonstrations  occurred.  The  evidence 
for  the  state  tends  to  prove  that  the  pris- 
oner intercepted  the  deceased,  provoked  a 
quarrel,  and  forced  him  into  whatever  com- 
bat there  may  have  been;  while  evidence  ad- 
duced for  the  prisoner  tends  to  show  that 
Taylor  was  crossing  the  road  towards  the 
stable^  when  Furr,  who  had  passed,  turned 
violently  upon  him,  threw  one  rock  at  him, 
which  missed,  and  then  another,  which 
knocked  him  down  against  a  bank  on  the 
upper  side  of  the  road,  and  then  rode  his 
horse  up  until  he  stood  practically  over  him, 
and  lashed  him  with  a  cane  or  part  of  a 
riding  or  driving  whip;  and  that  while  in 
that  act  Taylor  told  him  once  or  twice  to 
take  the  horse  ofT  of  him,  on  failure  of  which 
he  drew  his  revolver  and  fired  three  or  four 
shots  at  the  deceased,  some  of  which  took 
effect,  and  killed  him  almost  Instantly.  The 
wife  of  the  deceased  says  he  endeavored  to 
get  away,  and  that  the  prisoner  was  never 
down  on  the  ground,  but  stood  erect,  and  de- 
liberately fired  without  cause.  H.  H.  Hlte's 
teatinaony  is  substantially  to  the  same  effect. 
He  says  that  upon  hearing  the  trouble  he 
alighted  from  his  horse,  handed  the  bridle  to 
his  companion,  and  went  back,  and  asked  the 
parties  to  have  no  trouble,  and  that  Taylor 
said,  "By  Qod,  you  keep  your  distance,  and 
keep  your  mouth  shut;"  that  the  quarrel 
continued  until  Furr  struck  with  a  switch, 
but  as  to  whether  at  the  prisoner  or  at  the 
horse  he  is  Indefinite,  whereupon  Taylor 
drew  his  revolver  and  fired;  that  the  deceas- 
ed turned  his  horse  away,  but  the  prisoner 
fired  three  more  shots  as  rapidly  as  possible; 
and  that,  at  a  distance  of  30  to  50  feet  from 
the  point  at  which  the  first  shot  was  fired 
the  deceased  fell  from  his  horse  and  died 
without  a  word.  He  denies  that  any  rocks 
were  thrown,  and  the  tendency  of  his  evi- 
dence Is  to  sustain  the  indictment  and  repel 
the  defense  set  up.  Mrs.  Hlte  was  further 
away,  but  she  says  she  could  see  and  did  see 
the  prisoner  at  the  time  of  the  shooting,  and 
that  he  was  not  down,  but  on  his  feet  She 
says  Furr's  horse  was  between  her  and  the 
prisoner,  but  she  could  see  his  head  and  the 
top  of  his  shoulders  Just  over  the  horse's 
neck.  She  also  says  she  heard  her  husband 
say,  "Come,  boys,"  or  "Boys,  this  is  no  day 
to  have  trouble."  Thompson,  Bell,  Conrad, 
and  others  testified  in  support  of  the  defense 


set  up  by  the  prisoner.  There  is  evidence  of 
previous  threats  on  the  part  of  the  prisoner, 
and  of  declarations  of  Intent  to  kill  at  the 
tUne  of  the  shooting,  and  also  of  such  threats 
and  declarations  on  the  part  of  the  deceased. 
It  is  also  urged  in  defense  that  there  was  a 
conspiracy  between  Furr  and  Hlte  against 
the  prisoner. 

Instruction  No.  2,  given  at  the  instance  of 
the  state,  contains  this  clause:  "The  oath  of 
a  juror  Imposes  on  him  no  obligation  where 
no  doubt  would  exist  if  no  oath  had  been  ad- 
ministered." Though  the  giving  of  such  an 
Instruction  might  not  be  sufficient  to  reverse^ 
its  meaning  is  obscure,  and  its  subject-mat- 
ter most  delicate  in  character.  It  can  serve 
no  useful  purpose.  The  deliberations  of  the 
jury  ought  not  to  be  burdened  with  such  re- 
finements and  obscure  distinctions. 

Instruction  No.  5  told  the  jury  the  pris- 
oner could  not  justify  the  killing  unless  he 
had  complied  with  Instruction  No.  8,  which 
stated  the  necessity  of  retreating  before  tak- 
ing life,  when  the  prisoner  has  provoked  the 
combat  in  the  progress  of  which  the  killing 
occurs.  That  the  two  instructions,  read  to- 
gether, correctly  state  the  law,  cannot  be 
doubted;  but  Instruction  No.  5  should  not 
have  been  given  in  that  form.  An  instruc- 
tion ought  to  be  complete  In  itself  without 
reference  to  others,  though  it  need  not  cover 
the  whole  case.  It  Is  bad  practice,  though 
not  necessarily  reversible  error.  Instructions 
Nos.  13  and  15  are  open  to  a  similar  objec- 
tion. Both  refer  to  justifiable  shooting  "as 
explained  in  these  instructions."  They  re- 
quired the  jury  to  define  the  terms  "justifi- 
able cause,"  "legal  cause,"  and  "justifiable 
shooting,"  and  then  flind  instructions,  among 
those  given,  which  would  come  within  the 
definitions.  No  doubt  the  jurors  had  ca- 
pacity to  do  this,  but  their  deliberations 
should  not  be  burdened  with  such  work.  In- 
structions ought  to  be  clear,  accurate,  con- 
cise, and  comprehensive  statements  of  the 
law  applicable  to  the  facts.  Moshier  v. 
Kitchen,  87  111.  19;  Loeb  v.  Wels,  64  Ind. 
285;  State  v.  Mix,  15  Mo.  153. 

Instruction  No.  6,  which  told  the  Jury  the 
defendant  could  not  Justify  the  killing  if  he 
bad  brought  on  or  begun  the  difllculty,  al- 
though with  no  Intent  to  kill  or  do  bodily  in- 
Jury  to  the  deceased,  should  have  been  refus- 
ed. A  man  does  not  lose  his  right  of  self- 
defense  unless  he  has  done  some  wrongful 
act  Mere  Innocent  or  accidental  cause  of 
difficulty  or  combat,  permitted  by  this  in- 
struction, is  not  enough.  •  1  Hawk.  P.  C.  82; 
Hor.  &  Thomp.  Self-Def.  220;  25  Am.  &  Eng. 
Ency.  268;  Foutch  v.  State,  95  Tenn.  711, 
34  S.  W.  423,  45  L.  R.  A.  687;  Fussell  v. 
State,  94  Ga.  78,  19  S.  B.  891. 

Instruction  No.  17  reads  as  follows:  **If 
the  jury  believe  from  the  evidence  that  at 
the  time  of  the  alleged  killing  the  defendant 
and  the  deceased  met  and,  upon  a  sudden 
cause  of  quarrel  arising  between  them,  mu- 
tually agreed  to  engage  in  a  personal  combat, 
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and  did  fo  engage  In  anch  combat;  and  If 
the  Jury  farther  believe  from  the  evidence 
beyond  a  reasonable  donbt  that  during  such 
quarrel  the  defendant,  without  the  knowl- 
edge of  the  deceased*  made  use  of  a  deadly 
weapon  in  such  a  manner  as  would  be  likely 
to  cause  the  death  of  the  deceased,  and  did 
so  cause  it — ^then  the  defendant  was  guilty  of 
murder;  and  if  the  jury  further  believe  from 
the  evidence  that  the  defendant  so  used  the 
said  deadly  weapon  deliberately,  and  with 
malice  aforethought,  and  with  intent  to  take 
the  life  of  the  deceased,  or  to  do  him  great 
bodily  harm,  then  such  killing  would  be 
murder  in  the  first  degree."  The  first  propo- 
sition embodied  in  it  is  incorrect    The  mere 

m 

making  use  of  a  deadly  weapon,  under  the 
circumstances,  does  not  necessarily  consti- 
tute second  degree  murder.  That  crime  is 
unintentional  malicious  killing.  State  v.  Mor- 
rison, 49  W.  Va.  210,  88  S.  B.  481.  Unlaw- 
ful cutting  with  intent  not  to  kill,  but  only 
to  injure,  resulting  in  death,  would  consti- 
tute the  crime.  But  the  facta  assumed  \jx 
the  hyiwthesls  put  by  the  first  clause  of  the 
instruction  do  not  preclude  the  jury  from 
finding  that  the  shooting  was  done  in  hot 
blood,  and  therefore  constituted  only  man- 
slaughter. State  y.  Scott;  36  W.  Va.  704,  15 
S.  E.  405;  State  t.  HUdreth,  31  N.  C.  429,  51 
Am.  Dec.  369,  holding  that:  •'Where  two 
persons  engage  in  sudden  combat,  and,  after 
they  become  heated  thereby,  one  of  them 
seizes  a  deadly  weapon,  or  uses  one  in  his 
hands,  having  no  intention  to  use  it  when  the 
combat  commenced,  and  slays  his  adversary, 
his  offense  is  manslaughter  only."  State  y. 
Mazon,  90  N.  G.  683.  That  a  deadly  weapon 
was  used,  imder  such  circumstances,  with- 
out the  knowledge  of  the  deceased,  la  not  con- 
clusive. '*The  mere  possession  of  a  deadly 
weapon  when  the  combat  began,  however,  is 
not  sufficient  to  show  an  intent  to  take  an 
unfair  advantage  by  using  it  in  the  fight 
If  the  accused  did  not  Intend  to  use  the 
weapon  when  the  fight  began,  but  used  it  in 
the  heat  of  passion  aroused  by  the  fight, 
the  killing  is  only  manslaughter.'*  21  Am. 
&  Eng.  Ency.  185.  It  is  a  question  of  intent, 
to  be  determined  by  the  jury  from  all  the 
facts  and  evidence  in  the  case.  If  there  was 
a  fixed  purpose  to  do  bodily  harm,  without 
killing,  and  death  resulted,  it  was  murder  of 
the  second  degree.  If  there  was  a  sudden, 
impulsive  killing,  due  to  passion  suddenly 
aroused — furor  brevis — it  was  manslaughter, 
although  there  was  intent  to  kill.  If  there 
was  a  fixed,  deliberate,  and  sedate  purpose 
to  kill,  usually  termed  "specific  intent  to  take 
life,"  willful,  deliberate,  and  premeditated, 
although  in  the  course  of  mutual  combat 
as  stated  in  the  latter  part  of  the  instruction, 
the  offense  was  murder  of  the  first  degree. 
Of  these  three  offenses,  any  one  of  which  the 
jury  might  have  found  from  the  evidence, 
the  instruction  excluded  one,  namely,  man- 
slaughter, to  the  prejudice  and  injury  of  the 


prisoner,  by  virtually  binding  the  jury  to 
find  that  the  offense  was  either  murder  of 
the  first  degree  or  murder  of  the  second  de- 
gree. EUid  the  instruction  presented  the 
three  possible  results  instead  of  two,  it  might 
not  have  made  any  difference  in  the  verdict 
but  there  is  no  way  by  which  that  can  be 
known.  The  prisoner  was  entitled  to  have 
all  three  propositions  considered  by  the  jury, 
and  it  is  presumed  that  he  was  injured  by 
the  error.  State  v.  Douglass,  28  W.  Va.  297; 
12  Oyc  918.  The  error  therefore  calls  for 
reversal  of  the  judgment  and  a  new  trial. 

Omission  of  an  essential  clause  or  qualifi- 
cation from  instruction  No.  26  makes  it  erro- 
neous. By  it  the  jury  were  told  that  if 
there  was  mutual  combat  between  the  par- 
ties, or  a  difficulty  willfully  Incurred  by  the 
prisoner,  he  could  not  be  acquitted,  "no  mat- 
ter how  violent  hiis  passion  became,  or  how 
hard  he  was  pressed,  or  how  imminent  his 
peril  became  during  the  progress  of  the  af- 
fray." It  was  a  binding  instruction,  omitting 
to  say,  unless  the  prisoner  declined  farther 
combat,  and  retreated.  If  the  accused,  hav- 
ing provoked  the  difficulty,  declines  further 
combat  and  withdraws^  he  may  justify  the 
killing,  although  originally  in  fault  State 
y.  Cain,  20  W.  Va.  679;  Vaiden's  Case,  12 
Grat.  729;  State  v.  Evans,  33  W.  Va.  417,  10 
S.  E.  792. 

Several  Instructions  are  excepted  to  because 
they  declare  the  usual  presumptions  of  guilt 
arising  from  facts  established,  such  as  that  a 
killing  without  any,  or  upon  slight  provoca- 
tion, with  a  deadly  weapon,  unexplained,  is 
presumed  to  be  murder  of  the  first  degree, 
and  that  a  man  is  presumed  to  intend  that 
which  he  does,  or  which  is  the  probable  result 
of  his  acts;  and  we  are  asked  to  overrule  nu- 
merous cases  in  which  this  practice  has  been 
approved.  ,  In  this  connection  it  is  urged  that 
the  trial  court,  in  requiring  the  jury  to  apply 
these  rules,  trespasses  upon  its  province,  be- 
cause, first,  in  every  such  instance  material 
and  controlling  facts  are  assumed  to  the  prej- 
udice of  the  prisoner;  and,  second,  because 
such  instructions  bear  upoii  the  weight  of  the 
evidence.  Both  of  these  positions  are  clear- 
ly untenable,  and  wholly  unsupported  by  any 
authority.  The  propriety  of  an  instruction 
always  depends  upon  the  evidence  in  the 
case.  No  proi>o8ition  of  law  can  be  announ- 
ced to  the  jury  as  applicable  to  a  case  un- 
less there  is  evidence  tending  to  support 
every  fact  that  must  be  found  by  the  jury  in 
order  to  make  it  applicable.  A  proper  in- 
struction never  assumes  the  existence  of 
facts,  but  it  does  assume  that  there  la  In  the 
case  evidence  of  certain  facts.  As  the  facts 
are  generally  disputed,  the  evidence  of  the 
plaintiff  tends  to  prove  one  set,  relevant  and 
material  to  the  issue,  and  that  of  the  defend- 
ant another;  and  it  sometimes  happens  that 
there  are  several  issues,  so  that  the  conten- 
tions aa  to  facts  supported  by  evidence  are 
numeroua,  giving  scope  for  aeveral  inatruc- 
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tions  embodying  different  propositions  of 
law.  When  the  Jury  have  ascertained  the 
factSk  they  apply  that  principle  of  law  which 
the  court  has  said  is  applicable  to  them/ if 
found.  So  long  as  the  court  confines  Its 
statements  of  the  law  to  principles,  the  ap- 
plication of  which  is  called  for  by  facts 
which  the  jury  may  find  from  the  evidence, 
without  saying  or  in  any  way  indicating  an 
opinion  that  they  have  been  proved,  there  is 
no  ground  for  the  charge  that  the  existence  of 
any  fact  has  been  assumed.  The  objection 
sustained  in  State  v.  Dickey,  46  W.  Va.  319, 
33  8.  E.  231,  oinnot  avail  here.  The  state  of 
the  evidence  Is  entirely  different.  In  that 
case  the  court  were  of  the  opinion  that  the 
fact  of  great  provocation  was  admitted,  or 
at  least  incontrovertibly  established,  which 
made  the  action  of  the  court  In  submitting  It 
to  the  Jury  erroneous.  That  case  asserts  the 
exact  opposite  of  what  is  here  contended  for. 
This  court  said  the  trial  court  had  done 
wrong  in  not  accepting  as  true  a  certain  fact; 
not  that  it  had  erred  in  assuming  the  exist- 
ence of  that  fact 

We  think  it  equally  apparent  that  the  state- 
ment of  these  rules  of  evidence  does  not  af- 
fect the  weight  of  the  evidence.  In  every 
instance  they  are  hypothetical  statements,  or 
are  f onnded  upon  admitted  facts,  such  as  that 
the  prisoner  killed  the  deceased  with  a  deadly 
weapon,  without  any,  or  upon  slight,  provoca- 
tion. Is  it  to  be  supposed  that  a  jury  is  so  ut- 
terly ignorant  as  not  to  be  able  to  see  which, 
if  any,  of  the  facts,  constituting  the  offense 
described,  are  in  controversy,  and  that  the 
application  of  the  principle  depends  upon 
their  findings  as  to  facts?  If  the  facts  are 
not  controverted,  there  can  be  no  possible 
impropriety  In  stating  the  law  applicable  to 
them,  because  there  is  nothing  to  try.  The 
law  is  for  the  court;  the  facts  only  for  the 
jury.  When  killing  by  the  prisoner  is  shown, 
a  prima  facie  case  of  guilt  is  made  out  by 
the  state.  What  possible  harm  can  there  be 
in  saying  so  to  the  jury?  How  can  it  be  said 
the  instruction  is  an  expression  of  opinion 
as  to  the  weight  of  the  evidence?  Up  to  this 
point  there  is  no  confiict  in  the  evidence,  and 
hence  no  function  of  weighing  to  be  perform- 
ed, for  a  verdict  contrary  to  the  case  so  made 
would  be  palpably  wrong.  What  constitutes 
an  offense  is  matter  of  law,  and  if  the  facts 
in  the  concrete  case,  up  to  a  certain  point, 
be  admitted,  or  be  not  In  controversy,  the 
court  may,  without  the  slightest  impropriety, 
tell  the  jury  what  their  verdict  should  be 
if  the  case  is  not  altered  by  evidence  adduced 
to  establish  additional  facts  calling  for  differ- 
ent law.  Such  prima  facie  case  compels  the 
prisoner  to  overthrow  it  by  showing  addi- 
tional facts  or  circumstances  which  justify 
the  act  or  mitigate  the  offense.  These  are 
left  to  the  ascertainment  of  the  jury.  They 
are  hypothetically  stated,  and  the  action  of 
the  Jury  upon  the  evidence  relating  to  them 
is  wholly  uninfluenced  by  instructions  stat- 
ing the  presumption  arising  from  the  unoon- 


troverted  facts.  Whether  these  presumptions 
be  regarded  as  matters  of  law  or  fact  can- 
not affect  the  question  under  consldaration. 
Even  if  presumptions  of  fact  only,  they  are 
important  elements  of  evidence  which  can  be 
afi^matlvely  and  authoritatively  brought  to 
the  attention  of  the  jury  only  by  the  action 
of  the  court  How  else  can  they  be  proved? 
What  document  other  than  a  law  book  will 
prove  them?  What  witness  can  swear  to 
them?  Must  they  be  brought  into  the  case 
by  the  mental  operations  and  knowledge  of 
the  jurors  only,  unaided  by  rules  and  prin- 
ciples bom  of  centuries  of  experience?  Most 
assuredly  not  Obviously  the  court  may  prop- 
erly direct  attention  to  them.  Viewed  in  this 
light,  the  court  says  no  more  than  that  they 
are  evidence;  an  assertion  which  is  indisputa- 
bly true.  The  jury  are  neither  told  that  they 
prove  the  whole  case  against  the  prisoner  nor 
that  they  are  entitled  to  any  fixed  amount 
of  weight  as  against  other  evidence.  What 
amount  of  evidence  to  the  contrary  will  over- 
come such  presumption  is  always  left  to  the 
Jury,  but  there  must  be  soma  If,  on  the 
other  han^  they  are  presumptions  of  law, 
the  right  of  the  court  to  embody  them  in  in- 
structionB  to  the  jury  can  be  denied  only  on 
the  theory  that  in  criminal  cases  the  law, 
as  well  as  the  facts,  is  for  the  jury.  Against 
this  view  stand  the  great  weight  of  authority 
and  the  decisions  of  this  court  State  v. 
Dickey,  48  W.  Va.  825,  87  S.  B.  695;  State 
V.  Prater,  62  W.  Va.  132,  43  S.  B.  230.  Ju- 
ries have  the  power  arbitrarily  to  decide  in 
favor  of  the  prisoner  contrary  to  the  law, 
because  the  state  has  no  right  of  appeal; 
but  that  by  no  means  argues  their  right  to 
do  so. 

Instruction  No.  11  reads  as  follows:  ''The 
rule  of  law  is  that  a  man  shall  be  taken  to 
intend  that  which  he  does,  or  which  is  the 
necessary  consequence  of  his  act"  This  was 
condemned  in  State  v.  Sheppard,  49  W.  Va. 
582,  39  S.  B.  676.  Such  Intention  is  not  ab- 
solutely Imputed  by  the  law.  It  Is  only  pre- 
sumed, and  the  presumption  may  be  over- 
come. Instructions  should  state  the  law  ac- 
curately, to  avoid  danger  of  misleading  the 
jury.  Other  instructions  given,  read  with 
this  one,  may  explain  Its  meaning  by  show- 
ing it  to  be  different  from  what  Its  words 
import;  but  that  only  makes  its  defect  the 
more  apparent  A  bad  instruction  is  not  cur- 
ed by  giving  a  good  one.  McKelvey  v.  Rail- 
way CJo.,  35  W.  Va.  500, 14  S.  E.  261;  Parkers- 
burg  Industrial  Co.  v.  Schultz.  43  W.  Va.  470. 
27  S.  B.  255.  This  error  might  not  be  suf- 
ficient to  reverse,  but  such  an  instruction 
ought  not  to  be  given. 

The  action  of  the  court  In  permitting  Mrs. 
Furr  to  testify  as  to  the  meaning  of  a  cer- 
tain statement  made  by  her  to  Hlte  on  the 
morning  of  the  day  following  the  homicide 
is  excepted  to.  Of  this  the  prisoner  cannot 
be  heard  to  complain,  because  that  conversa- 
tion was  by  him  introduced  for  the  purpose 
of  affecting  the  evidence  of  Hlte.    He  can- 
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not  bring  it  into  the  case  for  one  pnrpoee  and 
put  it  out  for  all  otbers;  nor  can  he  have  the 
benefit  of  it  except  in  the  form  in  which  it 
actually  occurred,  and  according  to  its  mean- 
ing and  intent 

Another  assignment  of  error  is  based  upon 
the  action  of  the  court  in  excluding  three 
questions  and  the  answers  thereto  in  the  depo- 
sition of  Clara  Beall,  taken  on  behalf  of  the 
accused.  They  were  b»  follows:  '*Q.  Did  yon 
hear  Okey  Taylor,  after  he  had  been  knocked 
down  by  Furr,  ask  Furr  to  take  his  horse 
off  of  him?  A  I  did.  Q.  State  whether  or 
not,  before  Taylor  was  knocked  down,  Furr 
turned  his  horse  and  come  back  towards  him? 
A  He  did.  -Q.  State  whether  or  not,  at  the 
time  of  this  trouble,  Okey  Taylor  was  near 
a  pair  of  bars?  A  He  was."  The  deposition 
showed  objection  to  them  at  the  time  of  the 
taking  thereof  because  of  the  form  in  which 
the  questions  were  propounded.  A  question 
containing  the  words  "whether  or  not,"  so 
as,  in  most  instances,  to  prevent  the  use  of 
the  words  **yes"  or  "no"  in  answer,  is  said 
to  be,  ordinarily,  not  leading.  State  t.  Hen- 
derson, 29  W.  Va.  147,  1  S.  B.  225;  Willis 
V.  Quimby,  81  N.  H.  485,  490.  Whether  it  is 
or  not  depends  upon  the  nature  of  the  ques- 
tion, the  subject-matter,  and  the  particular 
manner  in  which  other  parts  of  it  are  framed. 
Bartlett  y.  Hoyt,  83  N.  H.  151;  People  t. 
Mather,  4  Wend.  (N.  Y.)  229,  21  Am.  Dec 
122.  The  witness  to  whom  these  questions 
were  propounded  saw  the  killing,  and  all  she 
knew  could  have  been  brought  out  without 
suggestion  in  any  form.  The  subjects  of  the 
questions  were  vital  facts  in  the  case,  and 
the  questions  were  so  framed  as  to  enable 
her  to  see  and  know,  in  view  of  her  famil- 
iarity with  the  case,  what  answer  would  best 
subserve  the  purposes  of  the  defense.  Every 
one  of  them  could  have  been  answered  by 
**yes"  or  "no."  We  think  the  ruling  of  the 
court  was  proper. 

For  the  reasons  above  given,  the  verdict 
ought  to  have  been  set  aside,  and  a  new  trial 
allowed.  Therefore  the  Judgment  will  be  re- 
versed, the  verdict  set  aside,  and  the  case  re* 
manded  for  a  new  trial. 

BRANNON,  P.  I  do  not  think  Instruction 
6  bad.  No  innocent  or  accidental  cause  of  in- 
citement to  combat  is  suggested  by  the  evi- 
dence.   I  see  no  fault  in  No.  11. 


(57  W.  Va.  249) 

BLAGKMARR  v.  WILLIAMSON  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  21,  1905.) 

tflNINO    PABTNERSHIP— DISSOLUTION— CONTBOL 
— SAUB  OF  INTEREST. 

1.  One  of  the  partners  in  a  mining  partner- 
ship may  convey  his  interest  in  the  mine  and 
business  without  dissolving  the  partnership. 

[Bd.  Note. — For  cases  In  point,  see  voL  84» 
Gent.  Dig.  Mines  and  Minerals,  |  225.] 


2.  When  members  of  a  mining  partnership 
cannot  agree  in  management,  those  having  a 
majority  interest  control  its  management  in  all 
things  necessary  and  proper  for  its  operation. 
Childers  v.  Neely.  34  S.  B.  828,  47  W.  Va.  70, 
49  L.  R.  A  468,  8l  Am.  St.  Rep.  777. 

[Bd.  Note. — For  cases  in  point,  see  voL  34, 
Cent  Dig.  Mines  and  Mineral,  8  223.] 

3.  A  member  of  a  mining  partnership  may 
sell  his  interest  therein  to  whomsoever  he  may 
without  the  knowledge  or  consent  of  his  co- 
owners. 

[Bd.  Note. — For  cases  in  point,  see  voL  34, 
Gent  Dig.  Mines  and  Minerals,  8  223.] 

4.  In  order  to  dissolve  a  mining  partnership 
by  decree  in  equity  to  sell  the  partnership  prop- 
erty, the  bill  must  allege  clear  and  good  grounds 
therefor. 

(Syllabus  by  the  Oourt) 

Appeal  from  Circuit  Court,  Tyler  County; 
M.  H.  Willis,  Judge. 

Bill  by  F.  L.  Blackmarr  against  J.  M.  Wil- 
liamson and  others.  Decree  for  plaintifT, 
and  defendants  appeal.    Reversed. 

Thos.  P.  Jacobs  and  Frank  V.  lama,  for 
appellants.    F.  L.  Blackmarr,  pro  se. 

McWHORTBR,  J.  J.  Bf.  Williamson,  Ade- 
lia  Williamson,  Harry  Ihrig,  and  F.  L. 
Blackmarr  were  the  Joint  owners  of  the 
working  interest  of  a  certain  oil  and  gas 
lease  upon  the  A.  R.  Williamson  farm  of  84 
acres  in  Tyler  county,  held  by  tbem,  respec- 
tively, in  the  following  proportions:  J.  M. 
Williamson,  four-sixteenths;  Adelia  William- 
son, two-sixteenths;  Harry  Ihrig,  three-six- 
teenths; and  F.  L.  Blackmarr,  seven-six- 
teenths. The  said  parties  were  operating  the 
said  lease  for  the  production  of  oil  and  gas, 
and  had  found  and  produced  oil  in  paying 
quantities,  and  receiving  the  production 
therefrom  In  the  proportion  named.  At  the 
March  rules,  1904,  Blackmarr  filed  his  bill 
in  the  clerk's  office  of  the  circuit  court  of 
Tyler  county  against  the  other  three  de- 
fendants, alleging  that  there  were  two  wells 
upon  said  lease  that  had  been  drilled  for  oil 
and  gas;  that  the  oil  produced  from  said 
lease  was  run  into  the  Eureka  Pipe  Line 
Company's  lines  to  A.  R.  Williamson,  the 
lessor,  one-eighth  royalty  and  the  seven- 
eighths  to  the  four  parties  named,  in  the 
proportions  stated;  that  the  owners  of  the 
lease  agreed  to  further  develop  the  same, 
and  to  drill  other  wells  thereon  for  oil  and 
gas,  and  had  drilled  thereon  three  other  ad- 
ditional wells — Nos.  3,  4,  and  5 — ^and  cleaned 
out  and  equipped  wells  Nos.  1  and  2;  that 
in  drilling  said  new  wells  and  cleaning  out 
and  operating  the  wells  upon  said  lease  and 
equipping  them  they  expended  between  thir- 
teen and  fourteen  thousand  dollars,  which 
was  contributed  by  them  In  proportion  to 
the  interests  owned  by  them  respectively; 
that  the  production  from  said  wells  had 
declined;  that,  owing  to  the  discovery  of 
large  pools  or  fields  of  oil  In  the  states  of 
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Kansas  and  Texas  and  in  Indian  Territory, 
the  market  price  of  oil  had  declined,  and 
was  liable  to  decline  more,  and  that  the 
production  of  oil  was  declining  upon  said 
lease,  and  the  same  was  becoming  of  less 
market  ralue  each  month;  that  plaintiff  was 
not  wining  to  expend  any  more  money  upon 
said  lease,  and  that  it  was  for  the  best  In- 
terest of  plaintiff  that  the  mining  partner- 
ship operating  said  lease  be  dissolved,  and 
the  mining  partnership  property  (as  it  could 
not  be  partitioned  in  kind)  be  sold,  and  the 
debts  which  might  exist  be  paid  and  the 
proceeds  be  divided  among  the  members  of 
the  mining  partnership  in  proportion  to  their 
Interests  therein;  that  when  the  production 
of  oil  upon  said  lease  was  at  its  highest,  and 
the  market  was  at  $1.85  per  barrel,  plaintiff 
repeatedly  requested  the  other  partners  to 
join  with  him  in  selling  said  lease  as  a 
whole  for  the  highest  and  best  price  that 
could  be  obtained  for  it  in  the  market,  for 
the  reason  that  said  production  would  de- 
cline, but  they  refused  to  join  in  the  sale 
of  said  mining  partnership  property;  that 
there  was  a  lack  of  harmony  between  said 
partners  as  to  the  further  operating  of  said 
lease;  and  prayed  the  dissolution  of  said 
partnership,  and  that  the  property  thereof 
be  sold,  and  the  debts  existing  at  the  time 
of  sale  and  costs  of  sale  be  paid  out  of  the 
proceeds  of  the  property,  and  the  balance 
divided  among  the  partners  in  proportion  to 
their  interests,  and  for  general  relief. 

The  defendants  filed  their  demurrer  to 
{dalntifts  bill  because  the  same  was  not  suf- 
ficient in  law,  and  that  the  bill  contained  no 
equity,  and  answered  the  bill,  admitting  that 
the  leasehold  estate  was  held  by  the  parties 
in  the  proportions  set  out  in  the  bill.  De- 
fendants denied  the  material  allegations  of 
the  bill,  and  denied  that  plaintiff  ever  made 
any  request  of  them  to  Join  in  sale  of  said 
property,  but,  on  the  contrary,  one  of  the 
defendants  expressed  to  plaintiff  a  willing- 
ness to  purchase  his  Interest  in  said  property, 
being  seven-sixteenths,  at  a  price  which 
plaintiff  had  fixed  upon  the  same  (that  is, 
one  thousand  dollars  per  sixteenth),  and  that 
since  that  time  the  other  defendants  had 
offered  the  said  Blackmarr  for  his  Interest 
in  said  leasehold  at  the  rate  of  eighteen  or 
twenty  thousand  dollars  for  the  whole;  de- 
nied any  lack  of  harmony  between  said  min- 
ing partners  as  to  the  operation  of  said 
property  which  would  impair  the  operation 
thereof;  that  all  bills  against  said  concern 
for  developing  and  operating  expenses  had 
been  paid  in  full,  and  there  existed  no  in- 
debtedness against  said  concern  for  develop- 
ing expenses;  denied  that  any  grounds  what- 
ever existed  for  the  dissolution  of  said  min- 
ing partnership;  that  respondents  had  no 
objection  if  plaintiff  desired  to  sell  his  in- 
terest to  whomsoever  he  would,  and  had  no 
objection  to  his  getting  all  the  money  out  of 
such  sale  that  be  might  be  able  to  get,  and 


had  no  objection  to  his  remaining  In  said 
partnership;  that  they  had  no  ability,  if 
they  so  desired,  to  prevent  him  from  making 
a  private  sale  of  his  Interest  in  said  con- 
cern; that  whatever  differences  of  opinion 
might  have  theretofore  existed  in  the  prac- 
tical work  of  operation  of  said  leasehold  had 
been  adjusted  upon  a  comparison  of  opinions, 
and  the  work  of  development  had  gone  regu- 
larly along,  and  the  property  had  been  de- 
veloped economically  and  rapidly,  and  had 
been  made  to  produce  all  it  could  be  made 
to  produce  by  any  one;  that  plaintiff,  al- 
though not  entitled  to  do  so,  had  taken  full 
charge  of  the  purchasing  of  material  for  de- 
veloping, placing  it  upon  the  premises,  and 
had  practically  given  directions  and  con- 
trolled the  same,  and  his  directions  had  been, 
in  the  main,  followed;  and  that  they  were 
of  opinion  that  a  public  sale  of  the  same 
would  sacrifice,  instead  of  promote,  the  in- 
terests of  the  respective  owners. 

Depositions  were  taken  and  filed  in  the 
cause,  and  the  cause  was  finally  heard  on 
the  17th  day  of  August,  1904,  upon  the  bill 
and  answer  of  the  defendants  and  general 
replication  thereto,  and  upon  the  demurrer 
and  the  depositions,  when  the  court  over- 
ruled the  demurrer,  and  held  that  the  plain- 
tiff was  entitled  to  the  relief  prayed  for  in 
his  bill,  and  decreed  the  dissolution  of  the 
partnership  and  the  sale  of  the  leasehold 
property;  from  which  decree  the  defendants 
appealed,  and  assigned  as  error  the  over- 
ruling of  the  demurrer  to  the  bill  and  In  de- 
creeing the  sale  of  the  leasehol4  property  at 
public  auction  for  the  purpose  of  dissolving 
the  partnership,  and  decreeing  a  division  of 
the  proceeds  of  the  sale  thereof,  and  also 
in  appointing  the  complainant,  Blackmarr, 
as  one  of  the  commissioners  to  make  sale  of 
the  property. 

There  is  no  dispute  between  the  parties 
as  to  the  fact  of  the  existence  of  a  mining 
partnership  between  the  plaintiff  and  the  de- 
fendants. Such  partnership  does  not  rest 
upon  the  same  principles  as  the  ordinary 
partnership.  There  are  not  necessarily  any 
contractual  relations  between  them.  There 
are  many  definitions  of  what  is  required  to 
constitute  a  partnership.  In  22  Am.  &  En. 
Enc.  L.  (2d  Ed.)  13,  it  is  given  thus:  "Part- 
nership is  the  relation  existing  between  two 
or  more  persons  who  have  contracted  to- 
gether to  share,  as  common  owners,  the 
profits  of  a  business  carried  on  by  all  or  any 
of  them  on  behalf  of  all  of  them."  And  at 
page  15,  Id.,  it  is  stated  as  a  rule:  *'In  an 
ordinary  partnership  the  contract  creating  it 
must  have  been  entered  into  by  all  the  part- 
ners. It  is  only  by  the  unanimous  consent 
of  all  the  persons  concerned  that  they  be- 
come partners.  A  third  person  cannot  be 
Introduced  into  the  concern  as  a  partner 
without  or  against  the  consent  of  a  single 
member.  This  principle  is  what  is  called 
delectus  personarum,  and  it  Is  a  fundamental 
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principle  of  partnership  law.  This  rule  In 
no  sense  applies  to  mining  partnerships.*' 
At  page  226,  Id,  the  definition  and  nature 
of  the  last-named  partnership  is  stated  as 
follows:  "A  mining  partnership  exists  be- 
tween the  tenants  in  common  of  a  mine  who 
work  it  together  and  divide  the  profits  in 
proportion  to  their  several  interests.  Own- 
ership of  shares  or  Interests  in  the  mine  Is 
an  essential  element  of  .a  mining  partnership. 
The  relation  does  not  exist  between  the  own- 
ers of  a  mine  and-one  who,  under  a  contract 
with  them,  works  a  mine  for  a  share  in  the 
profits  or  proceeds.  Mere  profit-sharing  will 
not  create  a  mining  partnership.  •  •  • 
A  mining  partnership  differs  from  an  or- 
dinary partnership  in  the  fact  that  no  con- 
tract between  the  partners  is  necessary  to 
create  it;  that  there  is  no  delectus  person- 
arum,  so  that  the  death  of  a  member  or  the 
transfer  of  his  Interest  does  not  operate  as 
a  dissolution,  and  that  there  are  no  rights 
of  survivorship.  Because  of  the  absence  of 
these  features,  mining  partnerships  have 
been  said  not  to  be  true  partnerships,  but 
rather  a  cross  between  tenancies  in  common 
and  partnerships  proper."  In  Duryea  v. 
Burt,  28  Cal.  569,  it  is  held:  ''One  of  the 
partners  in  a  mining  partnership  may  convey 
his  interest  in  the  mine  and  business  with- 
out dissolving  the  partnership."  And  in 
Skill  man  v.  Lachman,  23  Cal.  108,  83  Am. 
Dec.  96,  It  Is  held  as  an  additional  rule  to 
that  just  dted  from  Duryea  v.  Burt,  "that 
the  law  does  not  imply  any  authority  ei- 
ther to  a  member  of  such  partnership  or 
to  its  managing  agent  to  bind  the  company 
or  its  individual  members  by  a  promissory 
note  or  a  contract  of  indebtedness  executed 
in  the  name  of  the  company,  but  it  is  in- 
cumbent on  the  party  claiming  to  hold  the 
company  for  such  indebtedness  to  show 
that  the  person  executing  or  contracting  the 
same  in  the  name  of  the  company  had  pow- 
er and  authority  to  do  so."  This  question  of 
mining  partnership  is  discussed,  and  many 
authorities  cited,  in  a  note  at  the  end  of 
Skillman  v.  Lachman,  ^  Am.  Dec,  begin- 
ning at  page  103.  It  is  also  discussed  at 
some  length  in  Childers  v.  Neely,  47  W.  Va. 
70,  34  S.  B.  828,  49  U  B.  A.  468,  81  Am.  St 
Rep.  777.  There  it  is  held  (Syl.,  point  2): 
"When  members  of  a  mining  partnership 
cannot  agree  in  management,  those  having 
a  majority  interest  control  its  management 
in  all  things  necessary  and  proper  for  its 
operation."  It  is  there  also  held  (Syl.,  point 
8):  ''A  sale  of  his  Interest  by  a.  member  of 
a  mining  partnership  to  another  member  or 


a  stranger  does  not  dissolve  the  partnership, 
as  in  ordinary  ph/tnerships."  In  that  case 
the  partnership  was  dissolved,  good  cause 
for  such  dissolution  being  shown.  As  stated 
in  the  opinion:  "The  bill  demanded  a  dis- 
solution. It  showed  abundant  cause,  and 
the  evidence  shows  abundant  cause  of  dis- 
solution." The  evidence  showed  violent  dis- 
agreements a^d  dissensions,  making  it  plain 
that  the  business  was  hopeless  of  success 
and  prosperity,  and  the  interest  of  all  part- 
ners demanded  absolute  dissolution  at  the 
hands  of  the  law.  In  case  at  bar  it  is  al- 
leged in  the  bill  'that  there  is  lack  of  har- 
mony between  said  mining  partners  as  to 
the  further  operating  of  said  lease."  This 
Ui  the  only  allegation  of  disagreement  or 
dissension  among  the  members  of  the  part- 
nership^-«  lack  of  harmony  as  to  the  fur- 
ther operating  of  said  lease.  The  evidence 
shows  that  the  business  was  largely,  but  not 
wholly,  under  the  control  and  management 
of  the  plaintiff  and  appellee. 

Plaintiff  purchased  his  seven-sixteenths  in- 
terest in  said  lease,  as  far  as  the  record 
shows,  without  the  knowledge  or  consent  of 
his  co-owners;  and  they  have  since  been 
working  in  harmony,  except  upon  the  ques- 
tion of  further  development  Plaintiff  has 
a  perfect  right  to  get  rid  of  his  interest  in 
the  same  way  that  he  obtained  it — simply  by 
selling  out  to  whomsoever  he  may,  without 
even  the  knowledge  or  consent  of  his  co-own- 
ers. The  bill  fails  to  show  any  reasonable 
ground  for  a  dissolution  of  the  partnership 
by  the  sale  of  the  property  under  decree. 
The  other  owners  all  insist  that  a  public 
sale  under  decree  of  the  court  would  be 
greatly  to  the  prejudice  of  their  interests. 
It  would  appear  to  be  inequitable  for  a 
stranger  to  buy  an  interest  In  a  concern  of 
this  kind,  and  then,  without  the  most  cogent 
reason,  to  enforce  the  sale  of  the  property 
of  his  co-owners  against  their  consent,  and 
to  the  prejudice  of  their  Interests.  They 
have  invested  their  money  in  property,  and 
are  seeking  to  operate  it  to  their  profit  and 
have  faith  in  the  enterprise,  and  it  does  not 
appear  to  be  running  at  a  loss.  The  bill  fails 
to  show  cause  for  the  Intervention  of  a  court 
of  equity,  and  for  that  reason  the  demurrer 
should  have  been  sustained;  while  the  evi- 
dence falls  to  sustain  a  bill  for  the  relief 
asked,  even  if  the  allegations  had  been  suf- 
ficient to  warrant  the  granting  of  relief. 

It  is  unnecessary  to  consider  the  other 
assignment  of  error. 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  the  bill  dismissed. 
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SOUTHERN  BY.  00.  t.  BACK'S  ADM'X. 

(SaprenM  Court  of  Appeals  of  Virginia.    Maidi 

28, 1906.) 

SAIIJBOADS— INJI7BIEB  TO  PSK80N8  ON  TRACK^ 

HKOLIOENCE. 

1.  The  mere  fact  that  decedent  was  fonnd  in 
an  injured  condition  on  the  right  of  way  of  de- 
fendant railroad  company  between  the  main  and 
side  tracks  is  not  sufficient  to  establish  action* 
able  negligence  by  defendant. 

[E3d.  Note. — ^For  cases  in  point.  m»  toL  41, 
Cent  Dig.  Ballxoadn.  1 1S41.] 

2.  In  an  action  against  a  railroad  company  for 
the  death  of  decedent  it  appeared  that  while  In 
an  Intoxicated  conditloB  decedent  entered  one  of 
defendant's  signal  towers ;  that  he  was  ejected ; 
that,  after  walking  up  and  down  the  track  sev- 
eral times,  he  disappeared,  and  later  in  tha 
night  was  found  by  the  track,  some  distance 
from  the  tower.  In  an  injured  condition,  and 
soon  died.  Deiendant's  rules  forbid  strangers 
entering  the  signal  tower,  and  there  was  no  evi- 
dence that  decedent,  when  ejected,  was  so  in- 
toxicated as  to  be  helpless.  MM,  that  neither 
his  ejection  from  the  tower  nor  the  operator's 
failure  to  notify  the  train  crews  about  to  pass 
•I  decedent's  presence  was  negligence. 

Error  to  Circnit  Court;  Orange  County. 

Action  by  the  administratrix  of  B.  O. 
Back,  deceased,  against  the  Soatfaem  Rail- 
way Company.  Plaintiff  had  Judgment,  and 
defendant  brings  error.    Beversed. 

Horsley  &  Kemp,  for  plaintiff  in  error. 
Barbour.  &  Bixey,  for  defendant  in  error. 

WHITTLB,  J.  The  defendant  in  eiror, 
who  was  plaintiff  in  the  drcnlt  court,  in- 
stltated  this  action  against  the  plaintiff  in 
error,  tbe  Southern  Railway  Company,  to 
recoTor  damages  for  tbe  alleged  negligent 
killlnflr  of  her  intestate,  B.  O.  Back. 

The  only  assignment  of  error  which  de- 
mands consideration  inyolves  the  action  of 
the  court  In  oYemillng  the  defendant's  de- 
murrer to  the  evidence  and  rendering  judg- 
ment against  it  for  ^,000,  the  damages  as- 
sessed by  the  jury. 

The  material  facts  in  the  case  may  be 
summarized  as  follows:  Back  met  the  acci- 
dent which  caused  his  death  on  the  right  of 
way  of  the  defendant,  between  the  stations 
of  Orange  on  the  south  and  Rapidan  on  the 
north.  About  two  miles  north  of  Orange 
there  Is  a  signal  tower,  belonging  to  the  de- 
fendant, known  as  "Spotswood."  This  tow- 
er is  of  the  usual  kind— a  two-story  struc- 
ture, with  the  telegraph  Instrument  and 
signal  equipment  in  the  upper  room,  which 
is  reached  by  a  winding  stairway  leading 
from  the  ground  floor.  It  is  located  in  the 
side  of  a  cut  200  feet  in  length  and  22  feet 
in  depth  at  the  deepest  point  In  a  souther- 
ly direction  from  the  tower  the  right  of 
way  had  been  prepared  for  another  track, 
which  had  not  been  laid,  and  there  was  a 
level  stretch  about  20  feet  wide  extending 
some  400  yards  to  a  public  road  crossing. 
Jtetween  that  crossing  and  the  tower  there 
was  also  a  private  road  crossing.  In  a  north- 
erly direction  a  side  track  occupied  part  of 
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the  right  of  way,  between  which  and  the 
main  track  there  was  an  open  space  used  as 
a  walkway,  S^  feet  wide  between  the  ends 
of  the  cross-ties  of  the  side  track  and  main 
track,  and  9  feet  wide  between  the  inner 
rails  of  the  two  tracks.  Beyond  the  cut 
on  tbe  north  there  is  a  fill,  which  at  the  point 
of  accident  is  6  or  7  feet  high.  The  tower 
was  In  charge  of  two  operators;  the  hours 
of  service  of  one  being  from  7  o'clock  in  the 
morning  until  7  o'clock  at  night  and  of  the 
other  from  7  o'clock  at  night  until  7  o'clock 
in  the  morning.  The  duties  of  these  opera- 
tors were  to  manage  the  block  system  of 
trains,  to  receive  and  transmit  orders  regulat- 
ing their  movements,  to  display  proper  sig- 
nals for  their  guidance  and  protection,  and 
to  render  such  other  service  in  that  connec- 
tion as  they  might  be  called  on  to  t>erform. 

About  sundown  on  January  30,  1901,  Back 
was  observed  walking  along  the  right  of 
way  of  the  defendant  from  the  direction  of 
Orange  toward  Spotswood,  playing  a  mouth- 
harp.  A  witness,  in  response  to  the  question 
if  he  appeared  to  be  under  the  Influence  of 
liquor  at  that  time,  replied  that  "he  was 
walking  very  fast  and  playing  very  fast, 
and  making  splendid  music  for  a  moatfa- 
harp."  He  came  into  the  telegraph  ofllce 
about  6:20  p.  m.,  and  asked  the  day  operator, 
then  in  charge,  if  there  was  **any  harm 
in  it";  and  was  told  that  he  could  get  warm. 
Back  was  a  laborer,  about  40  years  of  age, 
and  a  stranger  to  both  operators.  In  the 
conversation  which  ensued  he  manifested 
familiarity  with  the  neighborhood,  and  dis- 
cussed with  the  operator  tbe  probabilities  of 
securing  employment  for  his  sons  with  the 
defendant  He  was  somewhat  under  the 
Influence,  of  liquor,  and  while  In  the  tower 
took  several  drinks  from  a  pint  bottle  of 
whisky  in  his  possession,  consoming  rather 
more  than  half  of  its  contents.  As  the  time 
approached  for  the  arrival  of  the  night  op- 
erator, the  day  operator  Insisted  on  his  going 
home,  and  arranged  his  bundles  In  order  that 
he  might  carry  them  more  conveniently. 
Back  seemed  Indisposed  to  leave,  and  was 
engaged  in  a  scuffle  with  the  day  operator 
when  the  night  operator  arrived,  l^e  first 
impression  made  on  the  latter  being  that 
they  were  fighting;  and  when  he  entered  tbe 
tower  Back  took  hold  of  his  arm,  but,  on 
being  told  that  he  could  not  remain  any 
longer,  but  must  leave,  followed  the  day 
operator  out  of  the  room  and  down  the  stair- 
way. 

In  reply  to  questions  as  to  Back's  condi- 
tion, the  day  operator  stated  that  "he  was 
rocking  some,  but  could  stand  up  all  right; 
he  could  stand  up  pretty  well";  and  he  had 
no  reason  to  suppose  that  he  did  not  know 
where  he  was.  The  night  operator  said 
that  he  inferred  he  was  drunk  from  the  way 
he  acted  and  talked.  Another  witness  re- 
marked that  he  thought  from  the  language 
he  was  using  he  was  drunk,  but  added,  "He 
did  not  seem   to  be  an  overdrunk  man." 
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Stni  anoOier  wftness  expressed  the  opinion 
that  It  did  not  require  much  spirit  to  affect 
him»  and  that  two  or  three  drinks,  taken 
very  close  together,  wonid  make  him  drank. 
This  is  the  substance  of  the  direct  testimony 
as  to  Back's  condition. 

On  leaving  the  office  he  set  out  In  a  south- 
erly direction,  but  after  going  a  short  dis- 
tance returned  to  the  foot  of  the  tower,  and 
entered  into  an  altercation  with  the  operator, 
who  again  urged  him  to  go  home.  He  then 
started  south  a  second  time,  but  shortly  re- 
turned opposite  the  tower  about  the  time  a 
train  passed  going  north.  A  few  moments 
later  he  crossed  over  the  main  track  and  got 
upon  the  side  track,  and  walked  on  that 
track  In  a  northerly  direction.  This  was  the 
last  that  was  seen  of  him  until  about  1  or 
2  o^clock  at  night,  when  he  was  discovered 
by  the  crew  of  a  passing  train  lying  In  the 
middle  of  the  walkway  between  the  main 
track  and  the  side  track  400  yards  north  of 
the  telegraph  station.  He  had  received  a 
severe  blow  on  the  right  temple,  and  his 
left  arm  was  broken  between  the  elbow  and 
wrist  He  never  regained  consciousness,  and 
died  from  the  injuries  inflicted. 

There  was  about  one  Inch  of  snow  on  the 
ground  that  night»  and  his  footprints  plainly 
indicated  that  his  course  of  travel  from  the 
tower  to  where  he  was  discovered  was  along 
the  side  track  for  a  part  of  the  distance,  and 
then  along  the  walkway  between  the  main 
track  and  the  side  track.  The  snow  was  un- 
disturbed on  the  ends  of  the  cross-ties,  and 
he  at  no  point  went  on  the  main  track,  but 
walked  along  the  middle  of  the  walkway 
after  leaving  the  side  track.  The  circum- 
stances and  character  of  his  injuries  would 
seem  to  warrant  the  conclusion  that  he  was 
struck  by  a  train  (the  evidence  showing  that 
quite  a  number  of  trains  had  passed  be- 
tween the  time  he  was  last  seen  and  the  time 
at  which  he  was  discovered);  but  by  what 
train  he  was  Injured,  and  the  details  of  the 
accident,  are  entirely  matters  of  conjecture. 

It  is  not  contended  that  the  agents  of  the 
company  In  charge  of  its  trains  were  guilty 
of  negligence,  and  there  is  no  evidence  tend- 
ing to  sustain  that  theory.  As  remarked,  the 
footprints  show  that  Back  was  never  on 
the  main  track. 

That  the  mere  fact  of  his  having  been 
found  in  an  injured  condition  near  the  track 
ts  not  sufficient  to  establish  actionable  negli- 
g^ence  on  the  part  of  the  defendant  is  shown 
t>y  a  number  if  recent  decisions  of  this  court 
0.  &  O.  Ry.  Co.  V.  Sparrow,  98  Va.  640,  37 
S.  B.  802;  N.  &  W.  Ry.  Co.  t.  Cromer,  00  Va. 
794,  40  S.  B.  54;  Southern  Ry.  Co.  v.  Hall,  102 
Va.  135,  45  S.  E.  867;  C.  &  O.  Ry.  Co.  v. 
Heath  (Va.)  48  S.  B.  508. 

The  ground  on  which  the  plaintiff  rests  her 
right  to  a  recovery  is  the  alleged  negligence 
of  the  agents  of  the  defendant  In  ejecting 
Back  from  the  telegraph  office  In  the  night- 
time, and  in  such  a  state  of  Inebriation,  it  is 
Insisted,   as   would  naturally  and  probably 


have  resulted  In  his  death.  It  Is  asserted  that 
after  the  operator  had  compelled  him  to 
leave  the  tower  it  was  his  duty  to  notify 
those  In  charge  of  passing  trains  of  his  con- 
dition and  danger,  in  order  that  they  might 
keep  a  lookout,  and  avoid  Inflicting  injury 
upon  him. 

Several  answers  to  these  contentions  sug- 
gest themselves.  In  the  first  place.  Back 
was  a  trespasser  upon  the  inclosed  right  of 
way  of  the  defendant  and  an  intruder  (cer- 
tainly after  he  had  been  notified  to  depart) 
In  its  telegraph  tower.  It  appears  that  his 
presence  in  the  tower  was  In  direct  contra- 
vention of  the  rules  of  the  company,  and 
his  conduct  and  interference  with  the  oper- 
ator in  the  discharge  of  his  duties  a  menace 
to  the  safety  of  passengers  and  crews  of 
trains,  whose  movements  it  was  the  duty  of 
the  operator  to  protect  by  the  prompt  dis- 
patch of  orders  and  display  of  signals.  But 
in  addition  to  this,  the  evidence  does  not 
sustain  the  contention  that  when  Back  was 
induced  to  leave  the  tower  he  was  either 
physically  or  mentally  helpless.  There  Is 
nothing  in  the  evidence  to  suggest  that  he 
was  intoxicated  to  any  such  degreie.  On  the 
contrary,  he  manifested  by  word  and  act 
familiarity  with  his  surroundings;  he  pos- 
sessed the  power  of  locomotion,  and  walked 
up  and  down  the  winding  stairway  of  the 
tower  and  elsewhere  without  assistance. 
His  coi)versation  and  demeanor,  especially 
the  manner  in  which  he  avoided  the  passing 
train  at  the  tower,  and  the  course  he  pursued 
in  traveling  northward,  all  tended  to  show 
that  he  was  not  in  the  condition  of  mental 
imbecility  and  physical  helplessness  attribut- 
ed to  him. 

With  respect  to  the  Intimation  that  the  op- 
erator ought  to  have  notified  the  trainmen  of 
Back's  condition:  The  duty  is  predicated  of 
a  degree  of  mental  and  physical  helplessness 
such  as  to  have  deprived  him  of  the  power 
of  self-protection;  conditions,  as  observed, 
which  were  not  present  in  his  case.  It  also 
appears  that  it  was  not  feasible  in  this  in- 
stance for  the  operator  to  have  located  Back 
with  any  degree  of  accuracy,  and  if  the  train- 
men bad  received  notice,  and  their  assumed 
Increased  vigilance  had  led  to  his  discovery 
in  the  center  of  the  walkway  between  the 
tracks  (a  position  which  the  physical  facts 
— his  footprints  in  the  snow — demonstrate 
that  he  occupied),  they  would  have  been  jus- 
tified in  concluding  that  he  was  in  a  place  of 
safety. 

The  authorities  relied  on  to  sustain  the 
theory  and  contention  of  the  plaintiff  are 
cases  in  which  persons  were  ejected  from 
trains;  and  where  recoveries  were  upheld 
the  parties  were  in  such  helpless  condition 
from  intoxication,  and  the  localities  In  which 
they  were  left  were  so  dangerous,  that  their 
death  was  the  reasonable  and  probable  con- 
sequence of  their  expulsion.  The  case  of 
Fagg's  Adm'r  v.  Louisville  &  Nashville  Ry. 
Co.  (Ky.)  63  S.  W.  580,  54  L.  R.  A.  910,  upon 
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wtalcft  especial  reliance  la  placed,  affords  an 
illustration  of  the  class.  Plaintiff's  Intestate* 
Fagg,  bad  boarded  a  north-bound  freight 
train  of  the  defendant  about  8  o'clock  at 
night  In  a  drunken  and  utterly  helpless  con- 
dition, which  was  known  to  the  agents  of 
the  defendant  in  charge  of  the  train.  Neyer- 
theless  they  ejected  him  from  the  train  in  a 
cut  on  a  dark,  rainy  night,  in  that  condition, 
and  with  knowledge  of  the  fact  that  other 
trains  of  the  defendant  would  shortly  pass 
through  the  cut.  It  further  appeared  that 
the  defendant's  superintendent  at  Nashyllle, 
Tenn.,  and  its  agent  at  Franklin,  Ky.,  had 
notice  of  Fagg's  presence  In  the  cut  and  his 
condition  In  ample  time  to  notify  the  crew  of 
the  north-bound  passenger  train,  which 
would  shortly  pass  through  the  cut,  of  his 
presence  and  perlL  He  was  run  over  and 
killed  by  that  train,  and  the  court  held  that 
his  death  was  the  natural  and  probable  re- 
sult of  the  misconduct  of  the  defendant's 
agents,  for  which  it  was  responsible.  The 
distinction  between  that  case  and  the  case 
under  consideration  Is  too  manifest  to  de- 
mand differentiating  comment 

Railway  Company  t.  Valleley,  82  Ohio  St 
345, 80  Am.  Rep.  001,  is  also  dted  by  the  plain- 
tiffs. In  that  case  Valleley  boarded  a  train 
of  the  defendant  in  a  drunken  condition,  and 
engaged  in  a  violent  struggle  with  a  brake- 
man,  who  endeavored  to  control  him.  He 
was  brandishing  a  knife,  and  threatening 
to  shoot  the  conductor  and  certain  passen- 
gers, and  otherwise  conducting  himself  in 
such  manner  as  to  alarm  and  endanger  the 
safety  of  passengers.  Under  these  circum- 
stances he  was  ejected  from  the  train  about 
8  or  9  o'clock  at  night,  and  the  next  morning 
was  found  about  a  third  of  a  mile  from 
where  he  was  put  off,  in  a  djlng  condition, 
from  injuries  inflicted  by  another  train  of 
the  defendant  In  that  case,  as  in  this,  the 
trial  court  held  the  defendant  responsible  on 
the  theory  that  its  agents  were  guilty  of 
n^llgence  in  leaving  him  in  a  place  of  dan- 
ger when  he  was  too  much  intoxicated. to 
provide  for  his  own  safety.  In  reversing 
the  judgment  the  Supreme  Ck>urt  of  Ohio 
held  that  .the  flaw  in  the  contention  was 
that  it  was  not  true  that  deceased  was  so 
drunk  as  to  be  bereft  of  intelligence.  The 
court  said:  *'He  was  ugly,  fighting  drunk, 
vicious,  and  illustrating  the  qualities  of  a 
reckless  desperado;  but  he  had* quite  sense 
enough  to  take  care  of  himself.  That  there 
was  no  paralysis  of  his  physical  faculties 
Is  evident  from  the  manner  in  which  he 
handled  the  brakeman;  and,  though  all  the 
witnesses  recognized  the  fact  of  his  intox- 
ication, not  one  of  them  supposed  that  he 
was  unable  to  take  care  of  himself.  Those 
who  speak  of  it  all  say  the  reverse." 

It  may  be  remarked  in  this  connection  that 
In  most  cases  of  expulsion  of  persons  from 
trains  It  is  practicable  for  those  in  charge, 
In  exercising  that  right  to  avoid  the  selec- 
tion of  places  of  unusual  danger.    But  the 


conditions  were  wholly  different  In  this 
case.  The  operator,  a  lad  18  years  of  age, 
could  have  exercised  no  control  over  Back's 
movements,  even  if  it  had  been  permissible 
for  him  to  abandon  his  post  of  duty.  If  it 
could  be  held  that  the  defendant  owed  the 
plaintiff's  intestate  the  duty  of  safe  conduct 
from  its  premises,  upon  which  he  was  an 
Intruder  and  trespasser,  surely  it  was  in 
subordination  to  the  higher  duty  which  de- 
volved upon  it  to  protect  Its  passengers  and 
onployte,  whose  safety  imperatively  de- 
manded that  the  operator  remain  at  his  post 
The  principle  that  the  defendant  owed  a 
higher  duty  to  passengers  and  employes 
than  to  a  bare  trespasser  Is  elementary,  and 
recognized  by  all  the  authorities.  Joynes' 
Case,  92  Va.  854,  23  a  B.  778;  Blanken- 
ship's  Case,  94  Va.  449,  27  8.  B.  20. 

Upon  the  whole  case,  this  court  is  of  (pin- 
ion that  the  defendant's  demurrer  to  the  evi- 
dence ought  to  have  been  sustained,  and  It 
will  be  so  ordered. 

CABDWBLL»  J.,  absent 

^  an  Va.  7«) 

POSTAL  TELEORAPH-CABLB  00  T. 
UMSTADTBR. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

16,  1905.) 

TELEOBAPHS  —  STATUTE  IICFOSING  PBNALTT— 
FAILURE  TO  TBANSHIT  MESSAGV—INTEBSTATE 
COUMEBCE— OONSTITUnONALITT  OF  STATUTE 
— APPEAIi— BEVIEW   ON    ICBBITS. 

l.The  provision  of  Code  1887,  f  1291,  im- 
posing a  penalty  on  a  telegraph  company  for 
failure  to  transmit  a  messaffe  is  not  violative  of 
Const  U.  8.  art  1,  S  8,  authorizing  Congress  to 

Xlate  commerce  among  the  states,  though  ap- 
ible  to  a  telegram  to  another  state. 
2.B7  the  express  provisions  of  Const  i  88 
rVa.  Code  1904,  p.  ccxzx],  where  the  jurisdic- 
tion of  the  Supreme  Court  of  Appeals  depends 
solelv  on  the  fact  that  the  constitutionality  of  a 
law  is  involved,  the  court  has  no  jurisdiction  to 
decide  the  case  on  the  merits  unless  the  conten- 
tion of  the  appellant  on  the  constitutional  que^ 
tion  is  sustained. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  10,. 
Cent  Dig.  Conmierce,  88  22,  87.] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  J.  M.  Umstadter  against  the 
Postal  Telegraph-Cable  Company.  Judgment 
in  favor  of  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Cabell  &  Sebrell,  for  plaintiff  in  error.  A. 
B.  Seldner,  for  defendant  in  error. 

BUCHANAN,  J.  The  defendant  In  error; 
J.  M.  Umstadter,  recovered  a  judgment  in  the 
court  of  law  and  chancery  of  the  dty  of 
Norfolk  against  the  plaintiff  in  error,  Postal 
Telegraph-Cable  Company,  for  $100;  the  pen- 
alty imposed  by  section  1291  of  the  Code  ol 
1887  for  failure  to  transmit  a  message.  T^ 
that  Judgment  this  writ  of  error  was  award 
ed. 
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Hie  facU  of  fbe  ease^  briefly  stated,  are 
that  the  defendant  In  error,  at  Norfolk,  Va^ 
deliTered  to  a  messenger  boy  of  the  tele- 
graph company,  npon  one  of  its  blank  f orms» 
containing  the  nsnal  conditions,  a  message  to 
be  transmitted  from  that  city  to  a  person  in 
the  state  of  New  York,  paying  the  proper 
charges  thereon,  which  was  never  transmit- 
ted. 

The  first  error  assigned  is  that  the  judg- 
ment is  erroneous  because  the  statute  which 
imposed  the  penalty,  so  far  as  it  applies  to 
interstate  messages,  is  in  violation  of  article 
1,  I  8,  of  the  Constitution  of  the  United 
States,  which  authorizes  Congress  '^o  regu- 
late commerce  with  foreign  nations  and 
among  the  several  states,  and  with  the  In- 
dian tribes." 

It  is  settled  law  that  a  telegraph  line  is 
an  instrument  of  commerce,  and  that  tele- 
graph companies  are  subject  to  the  regulat- 
ing power  of  Congress  in  respect  to  their  for- 
eign and  interstate  business.  Pensacola  TeL 
Co.  V.  Western  Union  Tel.  Co.,  96  U.  8.  1, 
24  L.  Ed.  708;  Western  Union  TeL  Co.  t. 
Texas,  105  U.  S.  460,  26  L.  Ed.  1067;  Postal 
TeL,  etc.,  Co.  v.  City  of  Richmond,  09  Va. 
102,  87  S.  B.  789. ' 

It  is  also  settled  that,  whatever  authority 
a  state  may  possess  over  the  transmission 
and  delivery  of  messages  by  telegraph  com- 
panies, it  does  not  extend  to  the  delivery  of 
messages  in  other  states.  Western  Union 
TeL  Co.  V.  Pendleton,  122  U.  S.  347,  7  Sup. 
Ct.  1126,  30  L.  Ed.  1187, 

But  in  the  case  of  Western  Union  TeL  Co. 
T.  James,  162  U.  S.  650,  16  Sup.  Ct  934,  40 
L.  Ed.  1105,  it  was  held  that  a  statute  of  the 
state  of  Georgia  imposing  a  penalty  upon  a 
telegraph  company  for  failure  to  deliver  im- 
partially, in  good  faith,  and  with  due  dili- 
gence, a  message  sent  from  another  state  to 
a  person  In  Georgia,  was  a  valid  ex^dse  of 
the  police  power  of  the  state,  and  not  In  vio- 
lation of  the  commerce  clause  of  the  federal 
Constitution.  In  discussing  the  question 
whether  or  not  the  statute  involved  in  that 
case  was  valid,  Mr.  Justice  Peckham,  who 
delivered  the  opinion  of  the  court,  said, 
among  other  things,  that:  "In  one  sense  it 
[the  statute]  affects  the  transmission  of  inter- 
state messages,  because  such  transmission  is 
not  completed  until  the  message  is  delivered 
to  the  person  to  whom  it  is  addressed,  or 
reasonable  dllfgence  employed  to  deliver  it. 
But  the  statute  can  be  fully  carried  out  and 
obeyed  without  in  any  manner  affecting  the 
conduct  of  the  company  with  regard  to  the 
performance  of  its  duties  in  other  states.  It 
would  not  unfavorably  affect  or  embarrass  It 
in  the  course  of  its  employment,  and  hence, 
until  Congress  speaks  upon  the  subject,  it 
would  seem  that  such  a  statute  must  be 
valid.  It  is  the  duty  of  a  telegraph  company 
which  receives  a  message  for  transmission, 
directed  to  an  individual  at  one  of  Its  sta- 
tions, to  deliver  that  message  to  the  person 
to  whom  it  is  addressed  with  reasonable  dili- 


gence and  in  good  fidCh.    That  la  a  part  of 
its  contract,  implied  hy  taking  the  message, 
and  receiving  payment  thoefor. 

''The  statute  in  question  Is  of  a  nature  tliat 
is  in  aid  of  the  performance  of  a  duty  of 
the  company  tliat  would  exist  in  the  absence 
of  any  such  statute,  and  it  is  in  no  wise  ob- 
structive of  its  duty  as  a  telegraph  company. 
It  imposes  a  penalty  for  the  purpose  of  en- 
forcing a  general  duty  of  the  company.  The 
direction  tliat  the  delivery  of  the  message 
shail  be  made  with  impartiality  and  in  good 
faith,  and  with  due  diligence^  is  not  an  ad- 
dition to  the  duty  wUch  it  would  owe  in  the 
absence  of  such  statute.  Can  it  be  said  tliat 
the  imposition  of  a  penalty  for  the  violation 
of  a  duty  wliidi  the  company  owed  by  the 
general  law  of  the  land  is  a  regulation  of  or 
an  obstruction  to  interstate  commerce,  witliin 
the  meaning  of  that  danse  of  the  federal 
Constitution  under  discussion?  We  think 
not.  No  tax  is  laid  upon  any  interstate  mes- 
sage, nor  is  there  any  regulation  of  a  nature 
calculated  to  at  all  embarrass,  obstruct,  or 
impede  the  company  in  the  full  and  f^dr 
performance  of  its  duty  as  an  interstate 
sender  of  messages.  We  see  no  reason  to 
fear  any  weakening  of  the  protection  of  the 
constitutional  provision  as  to  conunerce 
among  the  several  states  by  holding  that  in 
regard  to  such  a  message  as  the  one  in  ques- 
tion, although  it  comes  from  a  place  witli- 
out  the  state,  it  is  yet  under  the  jurisdic- 
tion of  the  state  where  it  is  to  be  delivered 
(after  its  arrival  therein  at  the  place  of  de* 
livery),  at  least  so  far  as  the  legislation  of 
the  state  tends  to  enforce  the  performance 
of  the  duty  owed  by  the  company  under  the 
general  law.  So  long  as  Congress  is  silent 
upon  the  subject,  we  think  it  is  within  the 
power  of  the  state  government  to  enact  legis- 
lation of  the  nature  of  the  Georgia  statute. 
It  is  not  a  case  where  the  silence  of  Con- 
gress is  equivalent  to  an  express  enactment. 
*  *  *  In  the  case  at  bar  there  is  no  tax 
laid  upon  the  messages,  and  no  obstruction  is 
placed  in  the  way  of  the  company  in  regard 
to  the  performance  of  any  duty  owed  by  it 
in  connection  with  them.  Instead  of  ob- 
structing, this  statute  aids,  commerce.  The 
subject  of  the  act  is  not  national  in  its  char- 
acter, nor  is  uniformity  at  all  requisite.  Con^ 
duct  which  might  incur  the  penalty  of  $100 
in  one  state  might  violate  no  statute  in  an- 
other, and  in  still  a  third  might  subject  the 
carrier  to  a  penalty  of  but  $50;  and  yet  there 
would  exist  no  reason  for  uniformity  of  rule 
governing  the  subject,  and  the  carrier  would 
really  suffer  nothing  from  Its  absence. 

"Nor  is  the  statute  open  to  the  same  objec- 
tions that  were  regarded  as  fatal  in  Western 
Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  347, 
7  Sup.  Ct  1126,  30  L.  Ed.  1187.  No  attempt 
Is  here  made  to  enforce  the  provisions  of  the 
slate  statute  beyond  the  limits  of  the  states 
and  ao  other  state  could  by  legislative  enact- 
ment affect  in  any  degree  the  duty  of  the 
company  in  relation  to  the  delivery  of  mes- 
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aajseB  within  the  limits  of  the  state  of  Geor- 
gia. No  coldfusion,  therefore,  could  be  ez-. 
pected  in  carrying  out  within  the  limits  of 
that  state  the  proylslons  of  th^  statute.  It 
is  true,  it  provides  for  a  penalty  for  a  viola- 
tion of  its  terms,  and  permits  a  recovery 
of  the  amount,  irrespective  of  the  question 
whether  any  actual  damages  have  been  sus- 
tained by  the  individual  who  brings  the  suit; 
but  that  is  only  a  matter  in  aid  of  the  per- 
formance of  the  general  duty  owed  by  the 
company.  It  is  not  a  regulation  of  com- 
merce, but  a  provision  which  only  incidental- 
ly affects  it" 

We  have  quoted  thus  fully  from  the  opin- 
ion of  the  court  in  that  case  because  it  is 
the  latest  expression  of  opinion  of  that  court 
as  to  the  extent  of  the  police  power  of  the 
states  in  reference  to  interstate  messages, 
and  by  the  principles  there  enumerated  we 
are  to  be  governed  in  the  decision  of  the  ques- 
tUux  now  under  consideration.  In  that  case 
the  default  of  the  telegraph  company  oc- 
curred wholly  in  the  state  of  Georgia.  In 
this  case  the  whole  default  took  place  in  this 
state.  In  the  one  case  it  was  a  failure  to 
deliver  in  a  reasonable  time  after  the  mes- 
sage had  reached  the  station  to  which  it  was 
destined;  in  the  other,  it  was  i^  failure  to 
transmit  at  all  from  the  point  of  origin.  It 
may  be  that  that  portion  of  the  statute  un- 
der consideration,  in  so  far  as  it  provides 
that  messages  shall,  with  certain  exceptions, 
be  transmitted  in  the  order  of  delivery,  is  an 
attempt  to  regulate  commerce,  and  to  that 
extent  may  be  invalid;  but  this  is  not  a 
proceeding  for  a  failure  to  transmit  the  mes- 
sage in  the  order  of  its  delivery  to  the  tel- 
egraph company,  for  which  a  penalty  is  also 
provided,  but  it  is  for  a  total  failure  to 
transmit,  and  is  covered  by  that  provision 
of  the  statute  which  imposes  a  fine  for  every 
failure  to  transmit  faithfully  and  Impartially. 
The  provision  of  the  statute  under  which  the 
penalty  was  imposed  In  this  case  was  there- 
fore for  the  purpose  of  enforcing  the  general 
duty  of  the  telegraph  company,  which  it 
owed  to  all  persons  in  this  state.  "The  direc> 
tlon,"  said  the  Supreme  Court  in  Western 
Union  Tel.  Co.  v.  James,  supra,  "that  the 
delivery  of  the  message  shall  be  made  with 
impartiality  and  in  good  faith,  and  with  due 
diligence,  is  not  an  addition  to  the  duty 
which  it  owed  in  the  absence  of  such  a  stat- 
ute." Neither  is  the  direction  of  our  stat- 
ute that  a  message  shall  be  transmitted 
faithfully  and  impartially  an  addition  to  the 
duty  which  the  telegraph  company  owed  in 
the  absence  of  such  provision,  for  it  Is  as 
much  the  general  duty  of  a  telegraph  com- 
pany faithfully  and  Impartially  to  transmit  a 
message  as  it  is  to  deliver  It  after  it  has 
reached  its  distination;  and  a  provision 
which  imposes  a  penalty  for  a  yiolatlon  of 
the  general  duty  to  transmit  is  no  more  a 
regulation  of  interstate  commerce,  it  seems 
to  us,  than  a  statute  which  imposes  a  pen- 
alty for  a  failure  to  deliver.    The  provision 


in  question  in  the  Virginia  statute  can,  as 
was  said  of  ^e  provision  in  the  Georgia  stat- 
ute, "be  fully  carried  out  and  obeyed  without 
in  any  manner  affecting  the  conduct  of  the 
company  with  regard  to  the  performance  of 
its  duties  In  other  states.  It  would  not  un- 
favorably affect  or  embarrass  it  in  the  course 
of  its  employment,  and  hence,  until  Congress 
speaks  upon  the  subject,  It  would  seem  that 
such  a  statute  must  be  valid." 

The  provision  of  the  Virginia  statute  in- 
volved in  this  case  seems  to  us  to  be  within 
the  reasoning  and  the  spirit  of  the  decision 
in  the  James  Case,  and  is  no  more  a  regula- 
tion of  or  obstruction  to  interstate  commerce 
than  was  the  provision  of  the  Georgia  stat- 
ute which  was  upheld  in  that  case.  While 
the  requirement  that  telegraph  companies 
shall  transmit  messages  faithfully  and  impar- 
tially, under  a  penalty,  may  Incidentally  af- 
fect; it  is  an  aid  to  commerce,  and  stimulates 
such  companies  to  discharge  the  duty  which 
the  general  law  has  imposed  upon  them. 

"It  cannot  be  doubted,"  says  Judge  Cooley 
in  his  work  on  Constitutional  limitations 
(6th  Ed.)  p.  715— SQd  his  statement  is  quot- 
ed with  approval  by  the  Supreme  Court  of 
the  United  States  in  Lake  Shore,  etc.,  R.  Co. 
V.  Ohio,  etc.,  178  U.  S.  285,  2d7,  19  Sup.  Ct 
465,  470,  48  L.  Ed.  702— "that  there  is  ample 
power  in  the  legislative  department  of  the 
state  to  adopt  all  necessary  legislation  for 
the  purpose  of  enforcing  the  obligations  of 
railway ,  companies,  as  carriers  of  persons 
and  goods,  to  accommodate  the  public  Im- 
partially, and  to  make  any  reasonable  pro- 
vision for  carrying  with  safety  and  expedi- 
tion." 

The  same  power  must  exist  as  to  tele- 
graph companies,  for  they  exercise  a  public 
employment  and  are  bound  to  serve  all  cus- 
tomers alike,  without  discrimination.  Prim- 
,rose  V.  W.  U.  Tel.  Co.,  154  U.  8.  14,  14  Sup. 
Ct  lOdS,  38  L.  Ed.  883. 

We  are  of  opinion,  therefore,  that  the  pro- 
vision of  section  1291  of  the  Code  of  1887 
imposing  a  penalty  upon  a  telegraph  com- 
pany for  failing  to  transmit  a  message  faith- 
fully and  Impartially  is  not  in  violation  of 
the  commerce  clause  of  the  federal  Consti- 
tution. 

By  section  88  of  the  Constitution  of  this 
state  [Code  1904,  p.  ccxxx],  which  prescribes 
the  Jurisdiction  of  this  court,  it  is  provided 
that  "in  no  case  where  the  Jurisdiction  of  the 
court  depends  solely  upon  the  fact  that  the 
constitutionality  of  a  law  is  involved,  shall 
the  court  decide  the  case  upon  its  merits,  un- 
less the  contention  of  the  appellant  upon  the 
constitutional  question  be  sustained." 

As  our  Jurisdiction  in  this  case  depends 
solely  upon  the  constitutional  question  in- 
volved, and  we  have  decided  that  question 
against  the  contention  of  the  plaintiff  in  er- 
ror, we  have  no  Jurisdiction  to  pass  upon 
the  merits  of  the  case,  and  do  not  wish  to  be 
understood,  in  anything  that  has  been  said 
in  this  opinion,  as  intimating  any  opinion 
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on  anj  oCber  question  raised  or  argued  In 
the  case. 

The  jndsinent  of  the  court  of  law  and 
chancery  most  be  affirmed.- 

GABDWELI^  J^  absent. 


1103  Va.  782) 

BLAIR  T.  SECURITY  BANK  OP  BICH- 

MOND. 

{Supreme  Coart  of  Appeals  of  Virginia.    March 

16,  1905.) 

C0BP0BATI0N8  —  AGENTS  —  DECLAJIATIOITB  OF 
AGEirr  —  ADMIBSIBILTrT  —  DELIYEBT  OF  IIV- 
STBUKEirr  Ilf  ESCROW  —  AOBBEMENT  P08T- 
POIVIlfO  DKLIVEBT. 

L  On  an  iasae  as  to  whether  it  had  been  agreed 
between  those  who  signed  a  contract  indemnifying 
a  bank,  and  the  cashier  and  repreeentatlYe  of  the 
bank  that  the  inatniment  should  be  held  in  escrow 
by  the  bank  uhtil  all  of  the  stockholders  of  a  certain 
corporation  had  signed  it,  it  was  error  to  exclude 
the  statements  of  the  cashier  and  repreeentatlYe  to 
the  effect  that  the  paper  was  signed  and  delivered 
with  such  understanding. 

2.  It  is  competent,  between  the  original  parties  to 
an  unsealed  instrument,  to  prove  that  the  paper, 
perfect  on  Its  face,  lrreex>e9tive  of  its  negotiability, 
was  delivered  to  the  payee,  or  any  other  person,  on 
condition  that  it  was  not  to  take  effect,  except  on 
certain  conditions. 

5.  Where  a  sealed  instrument  Is  perfect  on  its  face, 
and  delivery  Is  made  by  the  sole  obligor,  or  by  all 
of  the  obligors  to  the  obligee,  the  delivery  Is  ab- 
solute. It  cannot  be  so  delivered  In  escrow,  and  pa- 
rol evidence  is  Inadmissible  to  show  that  It  was  de- 
livered on  any  condition. 

4.  Where  a  bond,  perfect  on  Its  face,  is  delivered 
in  escrow  to  a  third  person,  who  delivers  it  to  the 
obligee,  with  or  without  notice  of  a  condition,  the 
delivery  is  ultra  vires,  and  the  obligor  is  not  bound, 
irrespective  of  the  question  of  good  or  bad  faith  of 
the  obligee. 

6.  Where  a  bond  perfect  on  its  face  is  delivered  by 
a  co-obligor  to  the  obligee,  the  validity  of  any  con- 
dition annexed  by  one  or  more  of  the  obligors  upon 
delivery  to  the  co-obligor  depends  upon  whether  the 
obligee  has  or  has  not  notice  of  the  condition. 

6.  Where  a  bond  is  flnperfect  on  Its  face,  pcurol 
evidence  Is  admissible  to  show  the  condition  on 
which  it  was  to  take  effect,  no  matter  by  whom  the 
bond  was  delivered,  since  the  Instrument  itself  af- 
fects the  obligee  with  notice  of  its  Incompleteness. 

7.  In  an  action  on  a  bond  to  indemnify  a  bank, 
defendant  requested  the  court  to  charge,  if  defendant 
signed  the  bond  on  an  understanding  that  It  was 
not  to  be  delivered  or  binding  until  all  the  stock- 
hoTders  of  a  certain  corporation  had  signed  it,  and 
before  that  event  the  paper  was  delivered  to  the 
bank,  then  the  writing  was  not  binding  on  defend- 
ant. Bdd,  that  the  Instruction  was  properly  re- 
fused; It  being  defective  in  falling  to  designate  to 
whom  the  agreement  was  delivered  in  escrow. 

8.  A  requested  instruction,  similar  to  the  former, 
except  that  it  contained  a  recital  that  the  paper  was 
placed  in  the  hands  of  the  secretary  and  treasurer 
of  the  corporation  In  ouestion  as  an  escrow,  was  de- 
fective, for  omitting  the  essential  elements  of  notice 
to  the  bank  of  the  conditional  execution  and  deliv- 
ery of  the  contract. 

9.  Where,  in  an  action  on  an  instrument  indemnify- 
ing plaintiff,  defendant  filed  a  general  plea  of  non 
est  factum,  and  the  defense  was  that  the  instrument 
had  been  signed  on  an  understanding  that  it  was  to 
be  held  in  escrow  until  signed  by  all  the  stockhold- 
ers of  a  certain  corporation,  an  Instruction  making 
the  sufficiency  of  such  defense  turn  on  whether  the 
Instrument  was  signed  by  defendant  on  a  particular 
day  was  erroneous. 

Error  to  Law  and  Equity  Ck>urt  of  City  of 

Richmond. 

Proceeding  by  the  Security  Bank  of  Bich- 
mond  by  motion  against  W.  Harrison  Blair. 
Judgment  in  favor  of  defendant,  and  plaintiff 
brings  error.     Reversed. 

H.  R.  Pollard  and  E.  M.  Long,  for  plaintiff 
in  error.  Guy  &  Guy  and  Meredith  &  Cocke, 
for  defendant  in  error. 


WHITTLE,  J.  The  Judgment,  the  validity 
of  wlilch  is  drawn  in  question  upon  this  writ  of 
error,  was  recovered  by  the  defendant  in  error 
against  the  j>laintiff  in  error  in  a  proceeding  by 
motion  upon  the  following  agreement: 

''This  agreement,  made  this  8th  day  of  Au- 
gust, 1898,  l)etween  Johnson  Bros.  &  Co.,  in- 
corporated, a  corporation  duly  incorporated  un- 
der the  laws  of  the  State  of  Virginia,  having 
its  principal  olSce  in  the  dty  of  Richmond, 
Virginia,  party  of  the  first  part;  the  under- 
signed preferred  stockholders  of  the  said  com- 
pany, parties  of  the  second  part,  and  the  Se- 
curity Bank  of  the  City  of  Richmond,  Virginia, 
party  of  the  third  part. 

**Wherea8  said  bank  has  agreed  to  loan  said 
company  a  sum  not  exceeding  $10,000  on  the 
notes  of  said  company,  provided  said  stockhold- 
ers guarantee  the  payment  of  said  notes  in  the 
manner  hereinafter  set  forth; 

"Now,  therefore,  this  agreement  witnesseth, 
that  said  company,  in  consideration  of  the  per- 
sonal security  given  to  it  by  the  said  stockhold- 
ers, hereby  agrees  to  become  primarily  liable 
for  th<>  payment  of  said  notes  and  any  renewal 
thereof,  and  to  save  the  undersigned  stockhold- 
ers harmless  thereon. 

"This  agreement  further  witnesseth,  that  in 
consideration  of  the  said  bank  making  said 
loan  to  said  company,  each  one  of  the  under- 
signed stockholders  hereby  agrees  severally 
that,  in  the  event  of  default  by  said  company 
in  the  payment  of  anv  of  said  notes,  or  the  re- 
newals thereof,  he  will  pay  to  said  bank,  or  its 
assigns,  the  same  proportion  of  said  note  or 
notes  as  the  number  of  shares  of  preferred 
stock  now  held  by  him  in  said  company  bears 
to  the  aggregate  number  of  shares  of  preferred 
stock  now  held  by  all  of  the  undersigned  stock- 
holders in  said  company,  as  shown  by  the  num- 
ber of  shares  of  said  stock  set  opposite  to  the 
respective  signatures  of  said  stockholders. 

"But  in  no  event  shall  any  one  of  said  stock- 
holders be  liable  to  said  bank  or  its  assigns  for 
a  greater  proportion  of  said  company's  indebt- 
edness on  said  notes  or  the  renewals  thereof 
than  that  specified  above." 

The  agreement  was  executed  by  stockhold- 
ers representing  00  t>^  oent.  of  the  preferred 
stock. 

Among  other  pleas  and  grounds  of  defense 
to  the  motion  relied  on  by  the  defendant,  W. 
Harrison  Blair,  there  was  a  general  and  spe- 
cial plea  of  non  est  factum,  in  the  latter  of 
which  the  defendant  avers  that  the  agreement 
in  question  was  executed  by  him  and  left  In 
the  custody  of  A.  Beime  Blair,  who  was  the 
cashier  of  the  Security  Bank,  in  escrow,  to  be 
held  by  him,  and  not  delivered  to  the  bank  un- 
til the  signatures  of  all  the  other  stockholders 
holding  preferred  stock  in  the  corporation  of 
Johnson  Bros.  &  Co.  were  procured  to  the  in- 
strument; that  unless  all  of  said  stockholders 
signed  the  agreement  it  was  not  to  be  binding 
upon  the  defendant,  but  was  to  be  returned  to 
him,  and  held  null  and  void.  The  plea  further 
avers  that  all  the  stockholders  did  not  sign  the 
agreement,  but  that  only  holders  of  90  shares 
out  of  100  shares  of  the  stock  executed  the 
same,  by  reason  whereof  the  said  agreement 
became  and  was  wholly  void  and  of  no  effect, 
and  is  not  the  act  and  deed  of  the  defendant. 

The  signing  of  the  agreement  was  the  re- 
sult of  meetings  of  the  stockholders  of  John- 
son Bros.  &  Co.  for  the  purpose  of  devising 
ways  and  means  to  relieve  the  company  from 
financial  embarrassment  and  enable  it  to  con- 
tinue business.  At  the  first  of  these  meetings 
an  advisory  committee  was  appointed,  which 
reported  to  an  adjourned  meeting  in  part  as 
follows: 

"And  to  this  end  they  recommend,  ui>on  the 
assurance  of  Mr.  A.  B.  Blair,  representing  the 
Security  Bank,  and  Mr.  Sitterding,  represent- 
ing the  First  National  Bank,  that  such  an  ar> 
rangement  as  is  practicable,  that  the  company 
secure  from   its  bank  a  Ijie  of  cre<lit  of  ten 
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thousand  dollars,  this  to  he  done  bj  each  stock-  ] 
holder  agreeing  to  indorse  for  the  company  to 
the  extent  of  bis  holdings  of  stock,  his  llabili^ 
apon  sach  indorsement  to  be  prorated  accord- 
ing to  the  proportion  the  company*  s  liability  to 
the  bank  bore  to  the  total  amount  of  preferred 
stock.  Fourth.  Your  committee  desire  to  state 
they  think  a  reorganization  of  this  company 
absolutely  necessary,  and  they  think  and  sug- 
gest that,  inasmuch  as  the  consent  of  the  stocK- 
nolders  is  necessary  to  the  plan  proposed,  that, 
should  any  stockholder  be  unwilling  to  go  into 
the  organization,  he  should  at  least  consent  to 
sell  his  stock  to  the  company  on  the  basis  of 
$50  per  share  for  the  preferred  stock  and  $10 
per  share  for  the  common  stock." 

A  motion  to  adopt  the  foregoing  recommenda- 
tion was  carried,  and  the  secretary  and  treas- 
urer of  the  company  instructed  to  prepare  the 
necessary  papers  for  borrowing  the  money  from 
the  Security  Bank.  Counsel  for  the  bank  sub- 
sequently formulated  the  agreement  bearing 
date  August  &  1898,  which  was  not  delivered, 
boweyer,   until   September  following. 

There  was  evidence  tending  to  show  that  at 
these  meetings,  at  which  the  cashier  and  rep- 
resentative of  the  bank  was  present,  it  was  un- 
derstood and  agreed  that  the  paper  in  question 
was  not  to  become  operative  or  binding  upon 
any  of  the  stockholders  unless  and  until  it  had 
been  duly  executed  by  all,  but  was  to  be  held 
in  escrow,  and  not  delivered  to  the  bank  until 
that  prerequisite  was  complied  with;  that  the 
paper  was  prepared  with  that  understapding, 
of  which  the  bank  had  knowledge,  and  upon 
those  terms  was  executed  by  the  defendant  and 
other  stockholders. 

Without  entering  into  a  more  detailed  state- 
ment, the  foregoing  outline  of  the  facts  is  sufi9- 
dent  to  an  intelligent  apprehension  of  the  as- 
signments of  error  with  which  the  court  deems 
it  necessary  to  deal. 

It  appears  that  on  the  trial  of  the  case  the 
defendant  introduced  three  of  the  stockholders 
who  had  signed  the  agreement  as  witnesses  to 
prove  the  statement  made  by  A.  Beirne  Blair, 
the  cashier  and  representative  of  the  bank,  to 
them  respectively,  that  the  paper  was  signed 
and  sealed  by  the  parties  thereto,  including  the 
defendant,  with  the  above  understanding.  But 
on  objection  the  court  refused  to  permit  the 
question  to  be  answered,  and  the  defendant  ex- 
cepted. This  ruling  constitutes  the  first  assign- 
ment of  error. 

The  plaintiff,  being  a  corporation, ,  must  of 
necessity  have  carried  on  its  business  through 
the  medium  of  officers  and  agents;  and  where 
the  duty  of  negotiating  and  conducting  a  par- 
ticular transaction  devolved  upon  its  agent  it 
follows  that  quoad  that  business  his  acts  and 
declarations  within  the  scope  of  his  employ- 
ment and  in  the  performance  of  his  duties  are 
admissible  in  evidence  against  the  principal. 

In  accordance  with  that  rule,  this  court,  in 
the  case  of  the  Lynchburg  Telephone  Gon^any 
▼.  Booker  (decided  at  the  present  term)  50  S. 
B.  148,  sustained  the  ruling  of  the  trial  court 
permitting  a  witness  to  testify  that  the  man- 
ager of  the  company  admitted  that  the  wire 
which  caused  the  injury  was  the  property  of 
his  company.  The  court  in  that  connection  ob- 
serves that:  "These  men  [one  of  them  the 
manager  of  the  telephone  company]  were  upon 
the  scene  of  the  accident  in  the  aischarge  of 
duties  which  devolved  upon  them  as  officers  of 
their  respective  companies,  and  the  answer 
given  to  the  question  was,  we  think,  admissi- 
ble, not  as  a  part  of  the  res  gestae,  but  because 
made  by  an  officer  in  the  performance  of  his 
duty."  2  Cook  on  Corp.  (4th  Ed.)  §  726.  The 
court  then  proceeds  to  illustrate  the  principle 
by  decisions  of  the  courts.  Thus,  in  Morse  y. 
Hj.  Co..  6  Gray,  450,  it  is  held  that  In  an  ac- 
tion by  a  passenger  against  a  railroad  company 
for  the  loss  of  his  trunk  the  admissions  of  the 
conductor,  baggage  master,  or  station  master  as 
to  Uie  manner  of  the  loss,  made  in  response 


to  inquiries  in  behalf  of  the  passenger,  are  ad- 
missible in  evidence  against  the  company.  So, 
also,  in  Lane  v.  By.  Co.,  112  Mass.  455.  in  an 
action  against  the  company  for  nondelivery  of 
lost  freight,  CJhief  Justice  Grav  remarks  that 
"the  declarations  of  their  freight  agent  in  an- 
swer to  the  the  plaintiffs  demand  wer«  made 
in  the  performance  of  his  duty,  and  therefore 
rightly  admitted  in  evidence  afpainst  the  de- 
fendants." To  the  same  effect  is  the  decision 
In  Toll  Bridge  Co.  v.  Betsworth,  30  Conn.  '^bO. 

In  the  case  in  judgment  the  admissions  or 
declarations  of  A.  Beirne  Blair  were  in  the 
line  of  his  duty  as  representative  of  the  bank 
with  respect  to  the  business  in  hand,  and  were, 
therefore,  under  the  principle  invoked,  admis- 
sible evidence  against  the  bank,  and  the  court 
erred  in  excluding  testimony  tending  to  prove 
them. 

The  next  assignment  of  error  involves  the 
ruling  of  the  court  in  refusing  to  give  two  in- 
structions asked  for  by  the  defendant  and  in 
giving  two  of  its  own  in  lieu  thereof. 

The  first  instruction  offered  by  the  defend- 
ant told  the  Jury  that:  "If  they  believe  from 
the  evidence  that  the  defendant  W.  Harrison 
Blair,  signed  the  writing  obligatory  in  the  no- 
tice mentioned  with  the  express  understanding 
that  it  was  not  to  be  delivered  to  the  plaintiff 
or  to  be  binding  until  all  of  the  preferred  stock- 
holders of  Johnson  Bros.  &  Co.  had  signed 
and  sealed  it  as  their  act  and  deed,  and  if 
tiiey  further  believe  that  before  all  of  the  sig- 
natures of  all  of  said  stockholders  were  obtain- 
ed the  paper  was  delivered  to  the  Security 
Bank,  then  the  said  writing  obligatory  Is  not 
binding  upon  the  said  defendant,  and  the  jury 
should  find  for  the  defendant." 

The  second  instruction  is  similar  to  the  first, 
except  that  it  contains  a  recital  that  the  paper 
was  placed  in  the  hands  of  the  secretary  and 
treasurer  of  Johnson  Bros.  &  Co.  as  an  escrow. 

The  first  instruction  given  by  the  court  in- 
formed the  jury  that  they  must  find  for  the 
plaintiff  unless  they  believe  that  the  agreement 
dated  August  8,  1898,  was  signed  by  the  de- 
fendant at  the  meeting  of  the  stockholders  of 
Johnson  Bros.  &  Co.  held  July  26,  1898,  and 
left  by  him  in  the  custody  of  A.  Beirne  Blair 
as  an  escrow  to  be  kept  \^  him  on  the  express 
condition,  and  none  other,  that  before  the  de- 
livery of  said  writing  to  the  plaintiff  he  should 
Erocure  the  signatures  of  all  the  other  stock- 
olders  holding  preferred  stock  of  Johnson 
Bros.  &  Co.;  or  unless  the  jury  should  believe 
that  the  agreement  was  delivered  to  the  sec- 
retary and  treasurer  of  that  company  upon  the 
same  condition,  and  that  the  plamtiff  knew  of 
that  fact  at  the  time  the  contract  was  deliv- 
ered to  it;  that  knowledge  to  the  cashier  was 
^owledge  to  the  bank. 

The  second  instruction  was  to  the  effect  that 
at  the  time  the  defendant  signed  and  delivered 
the  agreement  to  the  secretary  and  treasurer 
of  Johnson  Bros.  &  Co.  there  must  have  been 
a  distinct  understanding  that  before  the  de- 
livery to  the  bank  it  was  to  be  signed  by  all  the 
stockholders,  or  otherwise  it  was  not  to  be  the 
act  and  deed  of  the  defendant;  but  that  the 
bank  must  have  known  of  that  understanding 
at  the  time  of  delivery  of  the  contract  to  it 
"And  the  fact  that  at  a  meeting  of  the  stock- 
holders, taking  place  sometime  previous  there- 
to, it  was  so  understood  and  agreed  •  •  • 
will  not  suffice  to  make  said  contract  an  escrow 
or  conditional  contract,  unless  the  contract  was 
there  at  the  meeting  signed  and  delivered  to  A. 
Beirne  Blair  as  an  escrow  to  take  effect  condi- 
tionally only  and  in  the  event  that  all  the  stock- 
holders signed  it*' 

It  will  be  observed  that  this  ruling  involves 
the  right  of  the  plaintiff  in  error  to  introduce 
parol  evidence  to  show  that  the  sealed  instru- 
ment on  which  the  motion  is  founded  was  deliv- 
ered by  him  in  escrow,  in  the  one  instance  to 
the  cashier  of  the  bank,  and  in  the  other  to  the 
secretary    and   treasurer   of   Johnson   Bros.    & 
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Co.,  the  bank  having  notice  in  both  cases,  and 
to  have  the  jury  correctly  instructed  bb  to  the 
effect  of  such  evidence  on  the  rights  of  the  par- 
ties. 

The  doctrine  is  important,  and  its  limitations 
should  be  clearly  defined,  lest  in  the  practical 
applicflftion  the  wise  rule  which  declares  that 
*'parol  contemporaneous  evidence  is  inadmissible 
to  vary  or  contradict  the  terms  of  a  valid  writ- 
ten instrument*'  be  violated.  The  distinction, 
too,  in  this  connection,  must  not  be  overlooked 
between  unsealed  and  sealed  instruments.  In 
case  of  the  former,  it  is  always  competent,  be- 
tween the  original  parties,  to  prove  that  a  pa- 
per perfect  on  its  face,  whether  negotiable  or 
not,  was  delivered  to  the  payee,  or  any  other 
person,  on  condition  that  it  is  not  to  .take  ef- 
fect, except  in  a  given  event  or  npon  a  given 
condition,  or  is  only  to  be  used  for  a  given  pur- 

?ose.  Solenberger  v.  Gilbert's  Adm'r,  86  Va. 
78,  11  S.  B.  789;  Catt  v.  Olivier,  98  Va. 
580,  36  S.  B.  980;  Ware  v.  Allen,  128  U.  S. 
590.  9  Sup.  Ot.  174,  32  L.  Ed.  563 ;  Burke  v. 
Dulaney,  153  U.  S.  228,  14  Sun.  Ct  816,«38  L. 
Ed.  698;  Kelly  v.  Oliver  (N.  d)  18  S.  B.  698; 
McOormick  Harvesting  Mach.  v.  Faulkner  (S. 
D.)  64  N.  W.  163,  58  Am.  St  Rep.  839. 

As  to  sealed  instruments,  if  the  bond  is  per- 
fect on  its  face  and  the  delivery  is  by  the  sole 
obligor,  or  by  all  the  obligors,  to  the  obligee, 
the  delivery  is  absolute,  and  the  condition  void. 
Such  a  bond  cannot  be  so  delivered  in  escrow 
to  the  obligee,  and  parol  evidence  is  inadmis- 
sible to  affect  its  validity.  Ward  v.  Churn,  18 
Grat.  806,  98  Am.  Dec.  749;  Miller  v.  Fletcher, 
27  Grat.  403,  21  Am.  Rep.  856. 

In  Bishop  on  Contracts  it  ia  said :  'Tlie  de- 
livery of  a  deed  to  the  grantee  in  person  gives 
it  immediate  force,  even  though  accompanied  by 
an  oral  stipulation  that  it  shall  not  take  effect 
until  a  specified  contingency  has  transpired. 
Such  stipulation,  or  condition,  is  simply  void. 
But  it  is  otherwise  of  a  written  contract  not 
nnder  seal.  A  parol  condition  that  its  opera- 
tion shall  commence  only  on  the  transpiring  of 
a  future  event  will  be  good.  If  at  the  first  im- 
pression this  distinction  seems  technical,  a  mi- 
nuter examination  will  show  it  to  be  otherwise. 
In  the  case  of  a  specialty,  there  could  be  no  in- 
corporation into  it  of  a  parol  condition  postpon- 
ing its  effect  without  destroying  its  character 
as  a  sealed  instrument  But.  oral  and  written 
simple  contracts  being  equally  parol  ones,  the 
degree  of  this  instrument  is  not  reduced  b^  the 
oral  condition.*'    Bishop  on  Contracts,  f  357. 

If  a  bond,  perflect  on  its  face,  is  delivered  in 
escrow  to  a  third  person,  who  delivers  it  to  the 
obligee,  with  or  without  notice  of  the  condition, 
the  delivery  is  ultra  vires,  and  the  obligor  is 
not  bound.  The  question  of  the  good  or  bad 
faith  of  the  obligee  is  immaterial.  Ward  v. 
Cham,  18  Grat  810, 811.  98  Am.  Dec.  749.  But 
in  case  of  a  delivery  by  a  co-obligor  to  the 
obligee,  the  validity  of  the  condition  annexed 
by  one  or  more  of  the  obligors  npon  delivery  to 
the  co-obligor  depends  upon  whether  the  obligee 
has  .or  has  not  notice  of  the  condition.  If  he 
has  notice,  the  condition  is  valid;  otherwise,  it 
is  void.  Nash  ▼.  Fugate,  24  Grat  202,  18  Am. 
Rep.  640 ;   Id.,  32  Grat  595,  84  Am.  Rep.  780. 

The  above  observations  are  applicable  where 
the  bond  is  perfect  on  its  face.  If  imperfect, 
psirol  evidence  is  admissible  to  show  tne  con- 
ditions, no  matter  by  whom  delivered;  the  in- 
strument itself  affecting  the  obligee  with  no- 
tice of  its  incompleteness.  Crawford  v.  Jarrett's 
Adm'r.  2  Leigh.  630;  Ward  v.  Chum,  supra; 
Wendlinger  v.  Smith,  75  Va.  809,  40  Am.  Rep. 
727. 

As  a  general  rule,  the  delivery  of  an  instru- 
ment to  the  known  agent  of  the  grantee  or  obli- 
.gee  is  a  delivery  to  the  principal,  and  cannot 
create  an  escrow.  "But  an  agent  of  the  gran- 
tee is  not  necessarily  incapacitated  by  force  of 
his  agency  from  acting  as  custodian  of  an  es- 
crow, and  he  may  become  such  custodian  where, 
under  the  circumstances  of  the  case,  to  do  so 


involves  no  violation  of  duty  as  agent  of  the 

frantee."  11  Am.  &  Eng.  Ency.  of  Law  (2d 
Id.)  339,  and  authorities  cited.  It  is  also  said 
that  there  is  no  such  personal  identity  between 
a  corporation  and  its  officers  that  a  deed  may 
not  be  delivered  to  the  latter  in  escrow.  Ac- 
cordingly the  doctrine  was  applied  in  the  fol- 
lowing instances:  Delivery  to  an  insurance 
agent  (Price  v.  Home  Ins.  CJo.,  54  Mo.  App. 
119) ;  to  the  cashier  of  an  insurance  company 
(Southern  L.  Ins.  Co.  v.  Cole,  4  Fla.  359) ;  to 
the  director  of  a  bank  (Healdsburg  Bank  ▼. 
Bailhache,  65  Cal.  327,  4  Pac.  106);  and  to 
the  director  of  a  railroad  company  (Andrews  v. 
Thayer,  30  Wis.  228).  See,  also,  Beloit  etc., 
Ry.  Co.  V.  Palmer,  19  Wis.  574.  See  state- 
ment of  the  general  rule  with  its  modifications. 
16  Cyc  573,  574,  notes,  and  cases  cited. 

That  there  was  sufficient  evidence  to  have  en- 
titled the  defendant  to  proper  instructions  em- 
bodying the  principles  contended  for  in  this  case 
cannot  be  denied;  and  it  only  remains  to  in- 
quire whether  the  instructions  above  set  forth 
correctly  propound  the  law  applicable  to  the 
evidence. 

The  first  instraction  offered  by  the  defendant 
is  defective,  in  failing  to  designate  to  whom  the 
agreement  was  delivered  in  escrow ;  and  the  sec- 
ond omits  the  essential  element  of  notice  to  the 
bank  of  the  alleged  conditional  execution  and 
delivery  of  the  contract.  This  instruction  is 
predicated  on  a  delivery  to  a  co-obligor,  ajnd,  aa 
remarked,  ^roof  of  notice  under  such  circum- 
stances is  indispensable. 

There  was  no  error,  therefore,  in  the  rejection 
of  those  Instructions.  With  respect  to  the  first 
instruction  given  by  the  court,  the  sufficiency  of 
the  defense  that  the  contract  was  delivered  by 
the  defendant  with  the  express  understanding 
that  it  was  not  to  be  delivered  to  the  plaintiff 
or  be  binding  upon  him  until  all  the  preferred 
stockholders  had  signed  it  is  made  to  depend 
uj)on  his  having  signed  the  agreement  on  a  par- 
ticular day. 

As  stated,  there  is  a  general  plea  of  non  eat 
factum  in  the  case,  under  which  it  was  compe- 
tent for  the  defendant  to  have  relied  on  the  de- 
fense that  the  contract  was  delivered  as  an  es- 
crow, notwithstanding  the  fact  that  it  may  have 
been  signed  by  him  on  a  day  other  than  that 
named  In  the  instruction. 

The  second  instmcdon  is  grounded  on  the 
theory  that  although  there  may  have  been  a  dis- 
tinct agreement  at  the  meeting  of  the  stock- 
holders that  the  contract  of  indemnity  there- 
after to  be  reduced  to  writing  was  not  to  be- 
come operative  and  binding,  nor  delivered  to  the 
bank,  until  signed  by  all  the  stockholders,  it 
would  be  ineffectual  to  affect  the  written  con- 
tract with  the  limitations  intended  to  be  impos- 
ed upon  it    This  proposition  cannot  be  sound. 

The  doctrine  under  consideration  is  founded 
upon  the  hypothesis  of  the  existence  of  an  ante- 
cedent agreement  that  the  written  contract  is 
not  complete,  but  inchoate,  and  must  so  continue 
until  thereafter  signed  by  all  of  a  named  class : 
when,  and  not  before,  it  becomes  a  completed 
contract  to  be  delivered  in  accordance  with  the 
terms  of  the  original  understanding.  For  these 
reasons  the  court  erred  in  giving  the  last  two 
instructions. 

The  refusal  of  the  court  to  grant  various  oth- 
er prayers  at  the  instance  of  the  defendant  is 
also  made  the  ground  of  exception. 

Without  prolonging  this  opinion  to  discuss 
these  instructions  m  detail,  it  is  sufficient  to  re- 
mark that  they  have  received  careful  considera- 
tion, and  the  court  is  of  opinion  that  there  was 
no  error  in  rejecting  them  under  the  facts  and 
circumstances  of  the  case. 

For  the  reasons  assigned,  the  judgment  must 
be  reversed,  the  verdict  of  the  jury  set  aside, 
and  the  case  remanded  for  a  new  trial,  to  be  had 
not  in  conflict  with  the  views  expressed  in  this 
opinion. 

CARD  WELL,  J.,  absent 
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(108  Va.  n4) 
CITY  OF  RICHMOND  ▼.  CARUTHBR8. 

(Supreme  Court  of  Appeals  of  Virginia.    Mardi 

23, 1905.) 

MUIVICIPAI.  OOBPOBATIONS  —  POIJOB  POWXB  — 
CONSTITtJTIONAL  BESTBICTIONS— BEMOVAL  GW 
DBAD  ANIMAIjS— DUE  PBOCESS  OF  LAW. 

1.  Dead  domestic  animals  are  not  per  ae  nui- 
sances, and  cannot  be  made  such  by  legislative 
declaration. 

2.  An  ordinance  which,  immediately  upon  the 
death  of  a  domestic  animal,  and  before  it  be- 
comes a  nuisance  or  dangerous  to  public  health, 
deprives  the  owner  of  the  animal  of  his  proper- 
ty in  the  carcass,  and  invests  it  in  a  public 
contractor  for  the  removal  of  such  carcasses, 
provides  for  the  taking  of  private  property  with- 
out due  process  of  law,  within  the  inhibition  of 
Const  U.  S.  Amend.  14,  and  is  therefore  void. 

8.  A  city  council  possesses  ample  power  to 
enact  and  enforce,  in  the  interest  of  public  health 
and  safety,  such  reasonable  ordinances  as  may 
be  necessary  with  respect  to  the  speedy  and  or- 
derly removal  of  dead  animals  to  places  of 
safety,  by  the  owner  primarily,  or,  upon  his  de- 
fault, by  such  other  agency  as  It  may  prescribe. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  88,^ 
Cent  Dig.  Municipal  Corporations,  (  1842.] 

Error  to  Hustings  Court  of  Richmond. 

One  Camthera  was  fined  in  the  police  court 
of  tbe  city  of  Richmond,  and  appealed  to  the 
liuatings  court,  which  reversed  the  Judgment 
of  the  police  court,  and  the  dty  brings  emnr. 
Affirmed. 

H.  R.  Pollard,  for  plaintiff  in  error.  Mini- 
tree  Folkes  and  Roscoe  C.  Nelson,  for  de- 
fendant in  error. 


WHITTLE,  J.  This  case  invcdves  the  con- 
struction of  an  ordinance  of  the  city  of 
Richmond  authorizing  the  president  of  the 
board  of  health,  with  the  approval  of  the 
committee  on  health,  to  contract  for  the 
term  of  two  years  for  the  removal  from  the 
city  of  all  dead  horses,  mules,  cows,  and 
other  cattle,  and  providing  for  the  imposition 
of  a  fine  of  not  less  than  $5  nor  more  than 
$30  on  any  person,  other  than  the  contractor, 
who  shall  remove  from  the  city  any  of  the 
dead  animals  mentioned  in  the  ordinance. 

The  defendant  in  error,  Canithers,  hav- 
ing removed  a  dead  horse,  whicji  was  his 
property,  in  violation  of  the  ordinance,  was 
arraigned  in  the  police  court  and  subjected 
to  a  fine  of  $20.  On  appeal  the  hustings 
court  reversed  the  Judgment;  holding  tbe 
ordinance  to  be  in  conflict  with  the  four- 
teenth amendment  of  the  Constitution  of 
tbe  United  States,  which  forbids  that  any 
person  shall  be  deprived  of  bis  property 
without  due  process  of  law.  To  the  latter 
judgment  a  writ  of  error  was  awarded  by 
one  of  the  Judges  of  this  court. 

The  soundness  of  the  conclusion  reached 
by  tbe  learned  Judge  of  the  hustings  court, 
both  from  tbe  standpoint  of  reason  and  au- 
thority, would  seem  obvious.  The  law  is 
well  settled  that  dead  animals  are  not  per 
se  nuisances,  and  cannot  be  made  such  by 
legislatiTe  declaration.  While,  therefore,  as 
shall  be  seen  presently,  a  municipality  Is 


clothed  with  ample  authority.  In  tbe  exercise 
of  its  police  power,  to  protect -the  public 
against  nuisances  per  se,  or  anything  that  is 
likely  to  become  an  offensive  and  danger- 
ous nuisance,  it  cannot,  in  the  absence  of 
such  conditions,  in  the  first  Instance,  depriye 
the  owner  of  bis  property  in  the  carcass  of 
a  dead  domestic  animal  without  dne  process 
of  law.  The  doctrine  is  sustained  by  text- 
writers  and  numerous  decisions  of  tbe  high- 
est respectability,  which  practically  speak 
with  one  voice  on  the  subject 

Tbe  principle  is  thus  stated  by  Freund  in 
his  late  work  on  Police  Power,  at  section 
522:  "As  long  as  property  Is  not  immediate- 
ly dangerous  or  offensive.  It  cannot  be  treat- 
ed as  a  mfisance  per  se.  This  principle  is 
well  illustrated  by  tbe  law  regarding  the  dis- 
posal of  carcasses  of  dead  animals.  They 
are  liable  to  become  nuisances,  and,  if  not 
cared  for,  may  be  treated  as  such;  but  the 
owner  does  not  lose  his  property  in  It  as 
soon  as  It  dies.  He  must  be  given  an  op- 
portunity to  dispose  of  It,  since  be  may 
realize  something  from  its  sale;  and  to  give 
to  offal  contractors  immediate  and  exclusive 
control  of  all  dead  animals,  or  even  to  re- 
quire their  deposit  at  a  designated  place,  is 
taking  property  without  due  process  of  law." 

So  Tledeman  (volume  2,  8  174),  in  bis  trea- 
tise on  State  and  Federal  Control,  observes: 
''As  long  as  tbe  carcasses  of  animals  are 
not  a  nuisance  to  the  public  because  of  their 
effect  upon  tbe  public  health,  they  are  as 
much  protected  by  constitutional  guaranties 
as  are  the  live  animals."  2  Smith  on  Mun. 
Cor.  S  1332;  Tiedeman's  Llm.  of  Police  Pow- 
er, S  1400;  1  Dill.  Mun.  Corp.  (4tb  Ed.)  S  374, 
note  1,  p.  450. 

In  Underwood  t.  Green,  42  N.  T.  140,  42 
hogs  bad  died  from  suffocation  in  a  stock 
car  in  the  city  of  New  York,  and  were  seized 
by  tbe  public  contractor  by  authority  of  an 
ordinance  similar  to  the  one  under  consid- 
eration. The  carcasses  were  shown  to  be 
worth  about  $6  apiece  for  grease.  Tbe 
court,  in  the  course  of  its  opinion,  says:  ''A 
dead  hog  Is  not  per  se  a  nuisance,  even 
though  it  died  of  suffocation,  and  is  not 
necessarily  dangerous  to  public  health.  Tbe 
owner  may  still  put  it  to  useful  and  inno- 
cent purposes.  While  a  dead  animal  is  not 
per  se  a  nuisance,  it  may  become  so,  and 
the  city,  under  her  charter,  may  pass  such 
ordinances  as  are  -necessary  to  prevent  it 
from  becoming  a  nuisance;  but  she  must,  in 
such  legislation,  pay  proper  regard  to  the 
rights  of  the  owners  of  such  property.  The 
death  of  a  domestic  animal  does  not  ter- 
minate tbe  pwner's  property,  and,  while  he 
may  be  required  to  make  such  use  or  dis- 
position of  the  carcass  as  will  prevent  a 
nuisance,  stench,  €ft  other  inconvenience  to 
the  neighborhood,  the  municipal  authorities 
cannot  deprive  blm  of  it  by  giving  It  to  an- 
other." 

See,  to  the  same  effect,  Tates  v.  Milwau- 
kee, 10  WaU.  505,  19  L.  Ed.  884;   Rendering 
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Co.  T.  Behr,  77  Mo.  91,  46  Am.  Rep.  6;  Schoen 
V.  Olty  of  Atlanta,  97  Ga.  697,  25  S.  a  380, 
33  L.  R.  A.  804;  Knauer  v.  City  of  Loula- 
vUle  (Ky.)  46  8.  W.  510,  41  L.  R.  A.  219; 
State  V.  Paysson,  47  La.  Ann.  1029,  17  South. 
481,  49  Am.  St  Rep.  390;  State  v.  Morris^ 
47  La.  Ann.  1060,  18  South.  710;  Meyer  v. 
Jones  (Ky.)  49  S.  W.  809. 

The  doctrine  fairly  deduclble  from  the  au- 
thorities Is  that  an  ordinance  which  imme- 
diately upon  the  death  of  a  domestic  ani- 
mal, and  before  It  becomes  a  nuisance  or 
dangerous  to  public  health,  deprives  the  own- 
er of  the  property  therein,  and  inyests  it  in 
the  public  contractor,  is  a  taking  of  private 
prq;>erty  without  due  process  of  law,  with- 
in the  meaning  of  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States, 
and  therefore  void. 

While  the  court  has  felt  constrained  to 
aiBrm  the  Judgment  of  the  hustings  court, 
as  bein^T  plainly  right,  in  view  of  the  im- 
portance of  the  subject  to  urban  communities 
throughout  the  state  it  is  unwilling  to  per- 
mit the  case  to  leave  its  hand  without  de- 
claring that  the  city  council,  as  a  sanitary 
measure,  in  the  interest  of  public  health 
and  safety,  possesses  ample  power  to  enact 
and  enforce  such  reasonable  ordinances  as 
may  be  necessary  with  respect  to  the  speedy 
and  orderly  removal  of  dead  animals  to 
places  of  safety,  by  the  owner  primarily, 
or,  upon  his  default,  by  such  other  agency 
as  it  may  prescribe. 

Judgment  affirmed. 

CARDWBLU  J.,  absent 


(108  Va.  794) 

OITT  OF  NEWPORT  NBW8  ▼.  SCOTT'S 

ADM'X. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

23,  1905.) 

MUNICIPAL  COBPORATIONS— OEFBCnVB  fiTBESTS 

LIABUJTT  FOB  WBONOFUL  DEATH— 

CONTBIBUTOBT  NEGLIGENCE. 

1.  Where  a  city  has  accepted  a  dedication  of 
land  for  a  street,  and  has  assumed  control  there- 
of, and  it  has  been  opened  to  the  public,  the  citir 
is  liable  for  damages  from  the  defective  condi- 
tion of  the  street,  though  it  has  not  been  im- 
proved by  the  construction  of  sidewalks,  etc 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent  Dig.  Municipal  Corporations,  fi|  1595- 
1000.] 

2.  Where  a  city  had  l>een  several  times  notified 
of  the  existence  of  a  dangerous  hole  in  the  street, 
and  failed  to  guard  the  hole  or  repair  the  street, 
it  is  liable  for  the  death  of  a  child  by  falling 
therein. 

8.  Where  a  child  about  five  years  old  was  kill- 
ed by  falling  into  a  hole  in  a  street,  which  the 
city  had  negligently  failed  to  repair,  about  160 
feet  from  its  home,  it  cannot  be  said,  as  matter 
of  law,  that  the  child's  mother  was  guilty  of 
contributory  negligence. 

Error  to  Corporation  Court  of  Newport 
News. 

Action  by  the  administratrix  of  the  estate 
•f  Jacob  Scott,  deceased,  against  the  city  of 


Newport  News,  for  the  death  of  decedent 
Plaintiff  had  Judgment,  and  defendant  brings 
error.    Afilrmed. 

J.  A.  Massle,  for  plaintiff  in  error.  Jeffries 
&  Lawless,  for  defendant  in  error. 

HARRISON,  J.  About  6  o'clock  on  the 
afternoon  of  July  10,  1903,  Jacob  Scott,  an 
infant  4^  years  of  age,  was  found  drowned 
in  a  large  hole,  filled  with  stagnant  water,  in 
the  middle  of  Virginia  avenue,  between  For^ 
ty-Flrst  and  Forty-Second  streets,  in  the  dty 
of  Newport  News;  and  this  action  was 
brought  by  his  mother,  as  his  administratrix, 
to  recover  damages  of  the  plaintiff  in  error 
for  having,  as  alleged,  negligently  caused  the 
death  of  her  intestate,  by  allowing  one  of  its 
streets  to  be  and  remain  in  a  dangerous  con- 
dition. The  trial  resulted  in  a  verdict  and 
judgment  thereon  in  favor  of  the  plalntifl  for 
$5,000.  From  this  judgment  the  case  has 
been  brought  to  this  court  for  review. 

The  declaration  states  a  good  cause  of  ac- 
tion, and  hence  the  demurrer  thereto  was 
properly  overruled. 

In  order  to  make  clear  the  ground  of  our 
conclusion  in  this  case,  it  will  be  necessary 
to  state  as  briefly  as  possible  the  salient  facts 
established  by  the  evidence: 

Virginia  avenue,  south  of  Fortieth  street, 
has  been  graded  by  the  dty,  curbing  laid, 
electric  lights  established,  water  plugs  lo- 
cated, and  the  avenue  made  in  all  respects 
a  finished  street,  having  houses  erected  on 
either  side.  Beyond  Fiftieth  street,  in  a 
northerly  direction,  this  avenue  has  been 
opened  up,  graded,  and  put  in  shape  for  use, 
the  work  having  been  done  by  the  Old  Do- 
minion Land  Company  prior  to  the  act  by 
which  the  territory  was  made  a  part  of  the 
city  of  Newport  News;  but  this  portion  ot 
the  street  has  now  been  taken  charge  of  by 
the  city,  and  is  under  its  management  and 
control.  The  avenue  covering  the  interven- 
ing space  between  Fortieth  and  Fiftieth 
streets  has  not  been  graded  or  otherwise  im- 
proved, and  has  no  houses  which  front  there- 
on, but  the  cross-streets  which  intersect  Vir^ 
ginla  avenue  from  Fortieth  to  Fiftieth  streets 
are  built  up  with  residences  on  both  sides 
nearly  to  that  avenue.  These  residences  are, 
as  a  rule,  occupied  by  persons,  with  their 
families,  who  are  employed  in  the  shipbuild- 
ing plant  located  in  Newport  News.' 

The  accident  which  is  the  subject  of  tliis 
inquiry  occurred  in  Virginia  avenue,  be- 
tween Forty-First  and  Forty-Second  streets; 
and,  while  the  avenue  at  that  point  has  not 
been  graded  and  improved  by  sidewalks  or 
otherwise,  it  is  entirely  open,  and  In  dally 
use  by  numbers  of  people  as  a  means  of  in- 
gress and  egress,  and  is  conspicuously  fre- 
quented by  large  nimibers  of  children.  A 
pathway  wide  enough  to  accommodate  two 
or  three  persons  is  worn  along  one  side  of 
the  street,  indicating  that  the  travel  is  con- 
fined to  that  side.  At  the  Intersection  of 
Virginia  avenue  with  Fortieth  street  there  is 
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an  electric  arc  ligbt,  and  at  Its  Intersection 
with  Forty-Second  street  there  Is  another. 
The  expense  of  maintaining  these  lights  Is 
borne  by  the  city.  In  the  center  of  Virginia 
avenne,  5  feet  below  the  surface,  a  312-inch 
sewerage  pipe  Is  laid,  which  extends  from 
the  heart  of  the  city,  on  the  south,  up  to  and 
beyond  Fifty-Seventh  street,  on  the  north. 
This  sewerage  system  is  owned,  controlled, 
and  maintained  by  the  city.  At  a  point  on 
Virginia  avenue  between  Forty-First  and 
Forty-Second  streets,  a  large  hole,  29  feet 
long;  12  feet  wide,  and  5  feet  8  inches  deep, 
was  made  In  the  center  of  the  street  This 
dangerous  place  resulted  from  a  break  in  the 
sewer  pipe  at  that  point,  which  caused  the 
earth  to  sink  and  be  carried  off;  and,  the 
pipe  becoming  stopped  up  in  some  way,  the 
hole  filled  with  water. 

When  this  condition  of  things  occurred  the 
first  ttme.  It  was  reported  by  the  police  of- 
ficer whose  beat  included  that  portion  of  Vir- 
ginia avenue  to  the  proper  city  authorities 
several  times,  and  finally  the  dty  street 
force  undertook  to  repair  the  damage  and 
fill  the  hole  up.  In  a  very  short  time  there- 
after another  hard  rain  caused  the  pipe  to 
again  break,  making  the  same  hole,  which 
was  again  filled  with  water.  The  same  po- 
lice officer,  whose  duty  it  was  to  report  all 
defects  in  the  streets  within  his  beat,  again 
and  again  reported  this  second  break,  and 
the  consequent  dangerous  condition  of  this 
place,  to  the  proper  city  authorities,  who  paid 
no  attention  to  these  repeated  warnings,  and 
left  this  dangerous  pitfall  for  several  months, 
and  until  the  10th  of  July,  when  the  accident 
happened  for  which  reparation  is  now  sought 
in  damages. 

The  deceased  child  lived  with  his  widowed 
mother  at  S2S  Forty-Second  street,  distant 
160  feet  from  the  point  of  accident.  At  15 
minutes  before  6  o'clock  this  little  child  was 
in  the  house  with  his  mother,  and  at  6  o'clock 
she  was  notified  of  his  death  by  a  young 
lady  who  was  passing  along  the  street,  and 
had  pulled  him  from  the  hole  of  water, 
drowned. 

In  the  light  of  these  facts,  we  find  It  whol- 
ly unnecessary  to  deal  with  the  contentions 
of  plaintiff  in  error  that  Virginia  avenue,  at 
the  point  of  the  accident,  was  not  open  to  the 
public;  that,  if  open  at  all.  It  was  only  to  the 
extent  of  that  portion  over  which  the  public 
had  worn  a  pathway,  and  that  no  duty  rested 
upon  the  dty  to  maintain  the  rest  of  the 
street;  and  that  the  hole  of  water  was  suffi- 
ciently removed  from  the  pathway  to  be  no 
menace  to  those  who  kept  in  the  path. 

As  shown  by  the  ordinances  of  the  dty, 
and  the  map  of  its  streets  and  alleys  duly  re- 
corded in  accordance  with  section  1014  of  the 
Code  of  1887  [Va.  Code  1904,  p.  467],  Virginia 
avenue  had  been  dedicated  and  accepted  by 
the  dty  of  Newport  News  as  one  of  its  pub- 
lic streets.  It  was  under  the  supervision, 
management,  and  control  of  the  city;  and, 
tf  not  opened  at  the  point  of  the  acddent,  in 


the  sense  that  It  had  been  Improved  with 
sidewalks  and  otherwise.  It  was  open  in  the 
practical  sense,  that  the  public,  including 
large  numbers  of  children,  were  using  it  daily 
with  the  full  knowledge  and  acquiescence  of 
the  dty.  Under  such  circumstances,  the  dty 
cannot  escape  liability  where  It  has  allowed 
such  a  terrible  death  trap  as  this  record 
discloses  to  remain  for  months  in  one  of  its 
streets,  where  the  public,  including  children, 
had  the  right  to  be,  and  did  go.  The  city 
was  warned  repeatedly  of  this  dangerous 
condition,  and^had  recognized  its  obligation 
to  repair  by  repairing  the  same  place  on  a 
former  occasion.  It  requires  no-  dtation  of 
authority  to  support  the  proposition  that  such 
negligence  was  inexcusable. 

The  mother  cannot,  as  contended,  be  said, 
as  a  matter  of  law,  to  have  been  guilty  of 
contributory  negligence.  That  was  a  ques- 
tion for  the  jury,  and  was  submitted  to  them 
by  a  proper  instruction.  The  mother  in 
this  case  kept  a  boarding  house  for  laborers 
at  the  shipyard,  as  a  means  of  support  for 
herself  and  family.  At  the  time  of  this  ac-* 
ddent  she  was  busy  preparing  the  evening 
meal  for  those  who  boarded  with  her.  Tbls 
little  child  was  In  the  room  with  its  mother, 
and  within  15  minutes,  before  she  had  missed 
him,  the  child  was  taken  from  this  enormous 
pool  of  water  that  was  in  the  center  of  the 
street,  and  not  more  than  160  feet  from  her 
door. 

In  the  case  of  City  of  Chicago  v.  Major 
the  action  was  brought  against  the  dty,  in 
the  name  of  the  father,  as  administrator, 
for  causing  the  death,  by  drowning,  of  an 
infant  four  years  of  age,  In  negligently  per- 
mitting a  water  tank  to  remain  In  the  street, 
defectively  closed,  for  a  period  of  one  month. 
The  court  said  in  reference  to  the  question  of 
contributory  negligence:  ''A  large  majority 
of  children  living  in  dtles  depend  upon  the 
daily  labor  of  both  parents  for  subsistence, 
and  these  parents  are  unable  to  employ 
nurses  who  may  keep  a  constant  and  vigilant 
eye  momentarily  upon  their  children;  and 
we  cannot  hold,  as  a  matter  of  law,  that,  ev- 
ery time  a  child  four  years  of  age  steps  Into 
the  street  unattended,  the  mother  fii  guilty 
of  such  negligence  as  would  authorize  every 
reckless  or  careless  driver  to  run  over  and 
trample  it  down  with  impunity,  or  as  would 
authorize  the  dty  to  expose  traps  and  pit- 
falls in  every  comer  of  the  streets,  in  which 
a  child  may  be  drowned  or  maimed.  Such 
a  rule  of  law  would  depopulate  a  city  of  its 
laboring  inhabitants.  In  this  as  In  all  other 
cases  it  must  be  left  to  the  jury  to  determine 
whether  the  parents  of  the  child  have  been 
guilty  of  negligence  in  suffering  the  child  to 
be  In  the  streets."  City  of  Chicago  v.  Major, 
18  111.  349.  68  Am.  Dec.  553. 

The  ruling  in  this  case  on  the  question  of 
contributory  negligence  was  affirmed  in  a  sub- 
sequent case  by  the  same  court,  where  the 
action  was  brought  by  an  administrator 
against  the  same  dty  to  recover  damages  for 
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the  drowning  <tf  «  child  fonr  years  old  In  a 
ditch  filled  with  water  immediately  in  front 
of  the  residence  of  its  parents.  City  of  Chi- 
cago y.  Hesing,  Adm'r,  83  IlL  204,  29  Am. 
Rep.  878. 

An  examination  of  the  record  shows  that 
the  rights  of  the  plaintiff  in  error  were  not 
prejudiced  hy  the  action  of  the  court  in  giv- 
ing and  refusing  instructions,  nor  in  refusing 
to  set  aside  the  verdict  as  contrary  to  the 
law  and  the  evidence.  Indeed,  upon  the 
whole  case,  it  is  difficult  to  see  how  any  other 
verdict  could  have  been  rightly  found. 

For  these  reasons,  the  judgment  must  be 
affirmed. 

CABDWBIiL,  J.t  absent 


(103  Va.  787) 

NORFOLK  ft  WBSTBRN  RY.  CO.  v.  JOHN- 
SON'S ADBTR. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

28, 1905.) 

BAILBOADS— INJUBIES    TO     UtCBNSEV— UBiLTH— 
li^ST  OLBAB  OHANCB— EVIDENCE. 

In  action  for  death  of  a  licensee  killed  while 
negligently  walking  in  a  path  between. two  rail- 
road tracks,  by  being  struck  bv  one  of  two  trains 
passing  each  other  in  opposite  directions,  evi- 
denoe  held  insufficient  to  sustain  a  recovery  on 
the  ground  that  defendant,  by  the  exercise  of 
ordinary  care,  could  have  avoided  the  accident 
after  discovering  decedent's  peril. 

Brror  to  Circuit  Ck>urt,  Norfolk  County. 

Action  by  Edward  Johnson's  administrator 
against  the  Norfolk  ft  Western  Railway 
Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  brings  error.    Reversed. 

Hughes  ft  Little,  for  plaintiff  in  error. 
Jeffries  &  Lawless,  B.  P.  Burford,  and  S. 
V.  Southall,  Jr.,  for  defendant  in  error. 


HARRISON,  J.  This  action  was  brought 
by  the  administrator  of  Edward  Johnson,  de- 
ceased, to  recover  damages  of  the  Norfolk  ft 
Western  Railway  Company  for  having,  as 
alleged,  caused  the  death  of  his  intestate  by 
the  negligent  management  of  one  of  its  pas- 
senger trains. 

There  was  a  demurrer  to  the  evidence  by 
the  defendant  company,  which  was  overrul- 
ed, and  judgment  given  in  favor  of  the  plain- 
tiff for  $3,000,  the  amount  ascertained  by 
the  jury  to  be  the  damage  sustained,  if  up- 
on the  demurrer  to  the  evidence  the  court 
should  be  of  opinion  that  the  law  was  with 
the  plaintiff.  The  correctness  of  this  judg- 
ment is  the  subject  of  our  present  considera- 
tion. 

It  appears  that  the  double  tracks  of  the 
defendant  railroad  company  at  the  place  of 
the  accident  run  through  quite  a  populous 
suburb  of  the  town  of  Berkley.  Between 
these  tracks  there  was  a  well-beaten  cinder 
walkway  eight  feet  in  width,  which  had  been 
used  for  many  years  by  the  public  as  a 


convenient  route,  with  the  acquiescence  of 
the  defendant  company.  The  plaintiff's  in- 
testate crossed  the  western  track  and  entered 
this  eight*foot  walkway,  and  started  in  a 
northerly  direction  between  the  two  tracks. 
As  soon  as  he  entered  the  walkway  mention- 
ed, a  long  freight  train,  composed  of  60 
empty  gondolas,  running  in  a  southerly  di- 
rection, commenced  to  pass  him  on  the  left, 
and  almost  immediately  the  ^'Cannon  Ball" 
passenger  train,  going  in  the  same  direction 
that  decedent  was,  came  up  in  his  rear,  pass- 
ing on  the  other  track  to  his  right,  thus  put- 
ting deceased  between  the  two  trains,  where 
he  was  struck  by  the  passenger  train  and 
killed. 

The  law  applicable  to  this  class  of  cases 
has  been  so  often  reiterated  that  it  need  here 
be  only  adverted  to.  The  plaintiff's  intestate 
was  a  bare  licensee,  occupying  the  right  of 
way  of  the  defendant  company  at  a  point; 
as  now  insisted,  of  imminent  peril,  when  two 
trains  were  passing  each  other— an  occur- 
rence likely,  as  shown  by  the  evidence^  to 
happen  at  almost  any  time. 

The  contention  relied  on  is  that  the  engi- 
neer on  the  passenger  train  saw  the  deceased 
in  time  to  stop  his  train,  and  that  the  situa- 
tion of  deceased,  when  first  seen,  was  one 
of  such  obvious  danger  as  to  put  an  <xdi- 
narlly  prudent  nian  on  notice,  and  require 
him  to  stop  and  thereby  avoid  the  accident. 
In  other  words,  that,  notwithstanding  the 
conceded  negligence  of  l^e  deceased,  the 
company  had  the  last  chance  to  avoid  the 
accident,  and,  having  failed  to  avert  it,  must 
be  held  responsible.  It  follows  from  this 
contention  that  the  plaintiff  cannot  recover 
in  this  case  unless  the  engineer  in  charge  of 
the  '*Cannon  Ball"  train  failed  to  take  ordi- 
nary care  to  avert  the  accident  after  discov- 
erlng  the  peril  of  the  deceased,  or  after,  by 
the  exercise  of  ordinary  care,  he  ought  to 
have  discovered  such  peril.  The  burden  is 
on  the  plaintiff  to  prove  the  negligence  al- 
leged, and  the  evidence  must  show  mdre 
than  a  mere  probability  of  negligence.  It  Is 
not  sufficient  that  the  evidence  is  consistent 
equally  with  the  ezlstence  or  nonexistence  of 
negligence.  There  must  be  affirmative  and 
preponderating  proof  of  the  defendanf  s  neg- 
ligence. N.  ft  W.  Ry.  Co.  V.  Cromer,  99  Va. 
765,  40  S.  B.  04.  The  sole  question  in  the 
case  is,  when  did  the  engineer  discover  thti 
peril  of  the  plaintiff's  intestate,  or  when 
ought  he,  in  the  exercise  of  ordinary  care, 
to  have  discovered  such  peril? 

The  evidence  of  the  plaintiff  tends  to 
show  that  the  deceased  never  once  looked 
back  from  the  moment  he  stepped  between 
the  two  tracks  and  turned  his  face  north- 
ward; that  the  great  noise  produced  by  the 
rumbling  of  the  60  empty  gondolas  that 
were  passing  was  such  as  to  make  it  im- 
possible for  the  deceased  to  hear  Hie  ap- 
proach of  the  *'Oannon  Ball"  train  in  his 
rear,  or  any  alarm,  even  if  any  had  been 
given.    It  further  tends  to  show  that,  after 
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allowing  for  the  projection  or  OYertumg  of 
the  two  trains  when  passing  each  other, 
there  only  remained  three  feet  of  the  Inr 
tervening  eight-foot  iq^ace  upon  which  the 
deceased  could  walk.  The  contention  of  the 
defendant  in  error  is  that  in  a  space  only 
three  feet  wide^  made  by  two  trains  passing 
each  other  at  a  rapid  rate  of  speed,  it  is 
imi>o8sible  that  a  man  could  walk  and  es- 
cape destruction;  that  if  deceased  had  walk- 
ed precisely  in  the  middle  of  the  space,  and 
allowance  was  made  for  a  man  of  ordinary 
width,  there  would  be  a  margin  of  less  than 
six  Inches  on  either'side,  so  that,  If  the  per- 
son thus  situated  had  deviated  from  the 
exact  center,  he  would  haTO  come  in  con- 
tact with  one  or  the  other  of  the  moving 
trainsL  It  Is  insisted  that  no  sane  man 
would  knowingly  place  himself  in  a  posi- 
tion of  sn4^  peril.  It  Is  admitted  that  the 
engineer  saw  the  deceased  in  ample  time  to 
have  stopped  his  train  before  reaching  him, 
and  It  is  CMitended  that  the  position  of  the 
deceased  was  so  obyiously  perilous  that  the 
engineer  must  be  charged  with  knowledge  of 
«uidi  danger,  and  be  h^d  guilty  of  negligence 
In  not  taking  steps  in  time  to  avoid  the  ac- 
cULeat  The  engineer  is  shown  to  be  one 
of  the  most  accomplished  in  the  service  of 
the  defendant  company,  and  selected,  be- 
cause of  his  great  skill  and  large  experience, 
to  run  this  'Kkinnon  Bair  train,  the  usual 
speed  of  which  was  from  60  to  65  miles 
per  hour.  He  testifies  that  he  first  saw  the 
deceased  when  some  1,600  feet  from  him; 
that  he  had  ample  time  in  which  to  stop  the 
train;  that  he  could  easily  have  stopped  the 
train  more  than  once,  but  that  it  was  an 
everyday  occurrence  to  see  people  between 
the  two  tracks  where  he  saw  the  deceased, 
and  for  two  trains  to  pass  each  other  at 
that  point  with  people  between  the  tracks, 
and  therefore  that  he  did  not  consider  the 
deceased  in  danger;  that  ''he  had  no  doubt 
or  uncertainty  as  to  the  man's  position,  and 
was  satisfied  he  was  perfectly  safe^;  that, 
when  he  first  discovered  deceased  to  be  in 
an  unsafe  position,  he  was  only  80  or  85 
feet  from  him,  at  which  time  he  was  stoop- 
ing, and  too  near  to  his  train;  that  he  im- 
mediately put  on  the  emergency  brake,  blew 
the  alarm  whistles,  and  did  all  that  he  could 
to  save  him.  The  evidence  of  the  engineer 
Is  fully  corroborated  by  that  of  the  fireman, 
who  adds  that,  if  they  stopped  every  time 
they  saw  a  man  between  the  tracks,  they 
would  never  get  into  town. 

There  is  no  contradiction  of  the  dear  and 
emphatic  statement  of  these  witnesses.  On 
the  contrary,  it  is  inferentially  corroborated 
hy  the  evidence  of  the  plaintiff,  which  shows 
that  the  walkway  in  question,  between  these 
two  tracks,  is  continuously  in  use  by  the 
pnUic;  the  witnesses  employing  the  fol- 
iowii^r  expressions  with  respect  thereto:  ''It 
H  oontinnally  traveled  from  morning  until 


night**  ''They  are  steady  going  all  the 
time.**  ^Tou  can  see  them  going  and  coming 
any  time  you  look  out  there."  It  is  also 
shown  by  the  plaintiff  that  many  trains,  pas- 
senger and  freight,  pass  there  eveiT  day. 

With  all  of  these  people  passing  contin- 
ually between  these  two  tracks,  and  so  many 
trains  passing  every  day,  it  would  seem  that 
the  trains  must  of  necessity  sometimes  pass 
each  other  vrith  persons  between  the  tracks. 
As  already  seen,  the  plaintiff  relies  solely 
upon  the  assumption  that  it  was  impossible 
for  a  man  to  be  safe  between  two  trains  in  a 
space  three  feet  wide,  and  that  it  was  the 
duty  of  the  engineer  to  recognize  that  as  a 
fact,  and  stop  his  train. 

In  the  light  of  the  whole  evidence  on  the 
subject,  as  to  which  there  is  no  conflict,  we 
cannot  hold  the  defendant  company  respon- 
sible upon  that  assumption  alone.  To  the 
uninitiated  the  act  of  walking  at  all  between 
two  railroad  tracks,  under  the  conditions 
here  existing,  seems  a  degree  of  recklessness 
that  is  simply  unaccountable.  Those,  how- 
ever, who  grow  familiar  with  sudi  surround- 
ings, seem  to  lose  all  consciousness  of  dan- 
ger, and  daily  take  risks  that  cannot  by 
others  be ''reconciled  with  sanity.  In  the 
case  at  bar  there  was  nothing  to  put  the 
engineer  upon  his  guard.  The  preponder- 
ance of  the  evidence  shows  that  the  plain- 
tlflTs  Intestate  was  doing  what  was  done 
daily  at  that  point  The  engineer  was  con- 
fronted with  no  unusual  situation,  and  he 
was  not  negligent,  under  such  circumstan- 
ces, in  treating  the  plaintiff's  Intestate  as 
free  from  danger.  As  soon  as  he  saw,  from 
the  stooping  attitude  assumed  by  the  de- 
cedent that  he  had  placed  himself  too  near 
to  his  train,  he  did  all  that  was  in  his  power 
to  avoid  the  accident  and  this  was  all  the 
law  required  of  him. 

One  of  the  principal  witnesses  for  the 
plaintiff,  in  answer  to  the  question  whether 
or  not  the  deceased  was  accustomed  to  use 
that  pathway,  replied  as  follows:  "I  know 
he  was  not  accustomed  to  use  it  because  he 
had  never  crossed  that  track  more  than  five 
or  six  times  in  his  whole  life."  May  not 
this  inexperience  be  the  explanation  of  the 
decedent's  untimely  end?  He  was  not  ac- 
customed to  the  dangerous  situation  in  which 
he  found  himself,  and  consequently  became 
confused,  and  did  some  imprudent  act  which 
was  fatal. 

Upon  the  wholes  we  are  of  opinion  that 
the  plaintifTs  case  was  not  made  out  and 
that  upon  the  demurrer  to  the  evidence 
there  should  have  been  Judgment  for  the 
plaintiff  in  error. 

The  Judgment  complained  of  must  there- 
fore be  reversed,  and  Judgment  entered  by 
this  court  In  conformity  with  the  conclusion 
herein  reached. 

CARDWBUU  J.,  absent 


270 


80  SODTHBASTBBN  BOPOBTBB. 


<V«. 


(103  V&.  780) 
ORIENTAL  LUMBER  OO.  ▼.  BLADES 
LUMBER  GO. 

(SapreoM  Court  of  Appeals  of  Virginim.    March 

16»  1906.) 

SALES— SZEOX7TOBT  CONTBAGT  -^  ASSUIIFTION^ 
CONTRACT  or  INDEMNITT-^BBBACH— ICEASUBB 
or    DAMAOB8— PAROL    EVIDENCE  ^  OUSTOICB— 


UBAGE8— FLBADINO. 

1.  Where  a  contract  between  plaintiff  and  a 
lumber  company  for  the  sale  of  lumber,  which 
defendant  aasumed,  provided  that  the  lumber 
at  the  mill  was  to  be  measured  and  shipped,  each 
partj  to  pay  one-half  the  cost  of  inspection  "as 
per  suggMtion  and  oral  verbal  understanding — 
in.  other  words,  the  lumber  is  to  be  measured  at 
the  mm,"  parol  evidence  as  to  the  verbal  agree- 
moit  between  plaintiff  and  the  lumber  company 
as  to  the  manner  in  which  the  lumber  was  to  be 
delivered  was  inadmissible. 

2b  Plaintiff  having  contracted  to  sell  and  de- 
liver the  output  01  its  sawmill  for  the  jjrear 
1901,  on  transferring  the  mill,  etc,  to  defend- 
ant, the  latter  contracted  to  perform  the  residue 
of  the  contract,  and  to  save  plaintiff  harmless 
from  all  claims  lesally  asserted  against  it  grow- 
ing out  of  defendant's  failure  to  perform  the 
bslanoe  of  the  contract  Defendant  failed  to 
perform  the  contract  as  required,  whereupon 
plaintiff,  before  paying  the  dama^  sustained, 
sued  to  recover  the  same,  but  during  the  pend- 
ency of  the  action  the  damages  the  purchaser 
was  entitled  to  recover  from  plaintiff  were 
agreed  between  them  to  amount  to  $5,682. 
Heldf  that  defendant's  contract  was  not  a  mere 
contract  of  indemnity,  but  a  contract  to  deliv- 
er the  balance  of  the  lumber,  so  that  plaintiff's 
recovery  was  not  limited  to  nominal  damages, 
but  was  such  sum  as  it  was  legally  liable  to 
pay,  not  exceeding  the  sum  agreed  on. 

8.  A  custom  or  usage  relied  on  must  be 
pleaded. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Gent  Dig.  Customs  and  Usages,  fi  40.] 

4.  In  an  action  for  breach  of  a  contract  to  sell 
and  deliver  lumber,  evidence  of  a  custom  or 
usage  of  the  trade  in  delivering  lumber  is  ad- 
missible. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  15, 
Gent  Dig.  Customs  and  Usages,  i  42.] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  the  Oriental  Lumber  Company 
against  the  Blades  Lumber  Company.  From 
a  judgment  in  favor  of  plaintiff  for  nominal 
damages,  plaintiff  brings  error.    Reversed. 

Edward  R.  Balrd,  Jr.,  for  plaintiff  in  error. 
White,  Tunstal]  &  Tbom  and  W.  W.  Clark, 
for  defendant  In  error. 


BUCHANAN,  J.  The  Oriental  Lumber 
Company,  a  corporation,  Instituted  its  ac- 
tion of  assumpsit  against  W.  B.  Blades  and 
others,  partners  trading  under  the  firm  name 
or  Blades  Lumber  Company,  to  recover  dam- 
ages for  an  alleged  breach  of  a  contract  In 
writing.  In  which  the  plaintiff  was  the  party 
of  the  first  part  and  the  defendants  parties 
of  the  second  part,  entered  into  July  1,  1901, 
and  which  is  as  follows,  omitting  the  formal 
parts: 

"Witnesaeth,  that  whereas  the  Oriental 
Lumber  Company  has  made  and  entered  Into 
a  certain  contract  with  the  American  Lumber 
Company  of  Baltimore,  Maryland,  set  forth 


in  a  letter  written  by  the  said  Oriental  Lum- 
ber Company  to  the  aaid  The  American  Lum- 
ber Company,  dated  on  the  eecond  day  of 
January.  1901,  and  accepted  by  the  said  Tlie 
American  Lumber  Company  in  its  reply  to 
the  said  letter; 

''And  whereas  the  parties  of  the  first  part 
have  become  the  purchasers  of  all  the  prop- 
erty and  assets  of  the  said  party  of  the  sec- 
ond part; 

''And  whereaa  a  part  of  said  contract,  to- 
wit:  One-half  thereof  has  been  fully  per- 
formed and  completed  by  the  party  of  the 
second  part,  and  one-half  of  the  lumber  in 
said  contract  mentioned,  to-wit :  Three  mil- 
lion feet,  has  been  by  the  party  of  the  eec- 
ond part  furnished  and  supplied  as  in  said 
contract  mentioned. 

''Now,  therefore,  this  agreement  wltness- 
eth.  That  the  parties  of  the  first  part,  in 
consideration  of  the  premises,  and  of  the  sum 
of  five  dollars  ($5.00)  in  hand  paid  by  the 
party  of  the  second  part  to  the  parties  of  the 
first  part,  the  receipt  whereof  Ib  hereby  ac- 
knowledged, do  assume  and  undertake  to 
perform  and  fulfill  the  residue  or  remaining 
one-half  of  said  contract,  and  to  deliver  to 
the  said  American  Lumber  Company  three 
(3)  million  feet  of  lumber,  as  in  said  contract 
provided,  and  to  indenmify  and  save  harm- 
less the  said  party  of  the  second  part  ftom 
all  claims  which  may  be  lawfully  asserted 
against  it  growing  out  of  or"  arising  from  the 
failure  of  the  parties  of  the  first  part  to  per- 
form the  remaining  one-half  of  said  contract, 
and  to  furnish  three  (8)  million  feet,  a  part 
of  the  lumber  mentioned  in  said  contract,  as 
in  said  contract  provided."  • 

The  letters  referred  to  in  the  contract  sued 
on  are  as  follows: 

"Norfolk,  Vs.,  Jan.  2nd,  1901.  American 
Lumber  Company,  Baltimore,  Md. — Gentle- 
men: Your  letter  of  the  22nd  December  to 
hand  and  noted.  We  now  make  you  the  fol- 
lowing offer:  We  will  sell  yon  the  entire  cut 
of  the  Oriental  mill  for  the  year  1901  consist- 
iug  of  not  less  than  six  million  feet  and  not 
more  than  seven  million  feet,  barring  fires, 
strike  or  unavoidable  accidents  on  our  parts, 
delivered  in  Baltimore,  for  $11.35  per  M.  ft, 
delivered  in  Port  Deposit,  Md.,  for  $11.45  per 
M.  ft,  we  guaranteeing  40%  Is  and  2b,  or 
should  you  want  to  ship  from  the  mill  to  New 
York  $8.85  per  M.  ft  t  o.  b.  mill,  we  to  cut 
the  lumber  from  4/4  boards  unless  you  wish 
it  cut  5/4,  6/4  or  8/4,  in  that  case  we 
to  cut  it  6/4  or  8/4,  and  in  the  event  it  should 
stain  from  not  being  thoroughly  dried  we  are 
not  to  lose  anything  on  account  of  the  lum- 
ber not  drying  from  thickness;  in  other 
words,  the  grades  to  be  credited  to  us  the 
same  as  though  it  had  not  stained  from  dry- 
ing. We  agree  to  hold  half  a  million  feet 
if  you  wish  us  to,  and  all  over  that  amount 
we  are  to  hold  at  your  risk,  you  paying  the 
insurance  necessary  for  piling  and  taking 
care  of  same,  and  to  advance  us  without 
charge  on  the  lumber  so  held  for  your  ac^ 
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ooniit.  prices  to  be  nat  cash.  It  Is  fartber 
understood  and  agreed  that  the  lumber  at  the 
mill  is  to  be  measured  and  shipped*  we  pay- 
ing one-lialf  of  the  cost  of  inspection,  and 
yon  paying  the  other  half,  as  per  your  sug- 
gestions and  our  verbal  understanding;  in 
other  words,  lumber  is  to  be  measured  at  the 
milL  It  is  understood  tlrnt  should  it  fall 
short  in  grades  or  oyerrun  40%  Is  and  2b,  the 
difference  to  be  adjusted  between  ourselves, 
or  should  we  fail  to  agree,  by  disinterested 
parties.  Ori^itai  Lumber  Company,  By  Geo. 
P.  Hudson." 

"American  Lumber  Ck).,  Baltimore  Md., 
Jan.  8rd,  1901.  The  Oriental  Lumber  Go, 
Norfolk,  Ya. — Qentlemen:  Replying  to  your 
favor  of  the  2nd  Inst,  we  have  concluded  to 
accept  your  proposition  as  stated  therein, 
with  the  slight  modification  that  you  will  cut 
and  kiln  dry  the  lumber  into  4/4  and  5/4 
boards,  and  we  to  take  the  chances  on  dry- 
ing any  6/4  and  8/4  we  may  desire  you  to 
make.  We  think  you  should  guarantee  at 
least  15%  of  the  cut  to  i)e  No.  L  It  is  also 
understood  that  the  Inspection  at  the  mill  is 
to  be  made  by  the  rules  of  the  N.  O.  Pine  As- 
sociation, this  inspection  having  been  re- 
cently adopted  by  the  Lumber  Exchange  here. 
If  you  desire  any  contracts  we  can  have  them 
drawn  up  the  next  time  we  get  together. 
Yours  truly,  S.  OL  Rowland,  Sec'y-Treas. 
Dia  S.  a  R." 

No  part  of  the  lumber  which  the  Blades 
Lumber  Company  undertook  to  deliver  to  the 
American  Lumber  Company  was  delivered 
because  of  a  difference  between  those  com- 
panies as  to  the  manner  in  which  it  was  to  be 
delivered.  The  latter  company  insisted  that 
it  was  to  be  separated  and  graded  before  de- 
livery,  and  the  former  denied  this,  and  re- 
fused to  separate  and  grade  it.  The  con- 
struction of  the  contract  as  contended  for  by 
the  American  Lumber  Cotaapany  was  admit- 
ted to  be  correct  by  the  Oriental  Lumber 
Company,  and  this  action  was  brought  by  the 
latter  company  to  recover  damages  from  the 
Blades  Lumber  Company  for  its  failure  to 
keep  the  contract  with  the  plaintiff. 

Upon  the  trial  of  the  cause  there  was  a 
verdict  and  judgment  in  favor  of  the  plaintiff 
for  nominal  damages.  To  that  Judgment 
this  writ  of  error  was  awarded  upon  the  pe- 
tition of  the  plaintiff. 

The  first  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  refusing  to  allow  the 
plaintiff  to  show  that  there  was  a  verbal 
agreement  between  the  plaintiff  and  the 
American  Lumber  Company  when  they 
made  their  contract,  not  embraced  in  the 
writing,  as  to  the  manner  in  which  the  lum> 
ber  was  to  be  delivered.  The  plaintiff  claim- 
ed that  it  had  the  right  to  show  this  under 
the  following  language  in  its  letter  of  Janu- 
arj  2,  1901,  to  the  American  Lumber  Com- 
pany, and  which  constitutes  a  part  of  the 
contract  between  the  two  companies:  **It  is 
farther  understood  and  agreed  that  the  lum- 
ber at  the  mill  is  to  be  measured  and  ship- 


ped, we  paying  one-half  of  th%  cost  of  in- 
spection and  you  paying  the  other  half,  as 
per  your  suggestions  and  our  verbal  under- 
standing; in  other  words  the  lumber  is  to 
be  measured  at  the  mill." 

But  for  the  language,  "in  other  words  the 
lumber  is  to  be  measured  at  the  mill/'  we 
are  of  opinion  that  the  Evidence  sought  to 
be  introduced  would  have  been  admissible. 
Those  words,  however,  must  be  regarded, 
we  think,  as  showing  what  the  verbal  un- 
derstanding between  the  parties  was,  and 
would  therefore  render  parol  evidence  of  that 
understanding  Inadmissible. 

The  next  assignment  of  «Tor  is  to  the  ac- 
tion of  the  court  in  refusing  to  give  instruc- 
tion No.  2,  offered  by  the  plaintiff,  and  in 
giving  the  court's  instruction  No.  5  (No.  3  as 
offered  by  the  defendants).  These  instruc- 
tions are  as  follows: 

Plaintiff's  Instruction  No.  2. 

''The  court  Uistructs  the  Jury  that  if  they 
find  for  the  plaintiff  the  measure  of  its  dam- 
ages is  the  difference  between  the  contract 
price  of  the  lumber  and  the  market  value  of 
such  lumber  for  the  period  during  which 
such  lumber  was  to  have  been  delivered,  and 
if  they  believe  from  the  evidence  that  the 
American  Lumber  Company  and  the  Oriental 
Lumber  Company  have  agreed  upon  a  cer- 
tain sum  as  the  amount  of  the  liability  of 
the  Oriental  Lumber  Company  to  the  Ameri- 
can Lumber  Company,  because  of  its  failure 
to  receive  said  lumber  according  to  the  con- 
tract, and  that  said  amount  was  fairly  and 
honestly  arrived  at  and  agreed  on,  and  was 
not  in  excess  of  the  difference  between  the 
contract  price  and  market  value  of  said  lum- 
ber, they  should  fix  the  plaintiff's  damage  at 
that  suih." 

Court's  Instruction  No.  6. 

''The  court  instructs  the  Jury  that,  though 
they  may  believe  from  the  evidence  that  the 
defendant  broke  the  contract  in  the  declara- 
tion mentioned,  yet  if  they  further  believe 
from  the  evidence  that  the  Oriental  Lumber 
Company  has  not  paid  anything  to  the  Amer- 
ican Lumber  Company  on  account  of  such 
breach,  and  that  the  amount  of  their  lia- 
bility to  the  American  Lumber  Company  had 
not  been  definitely  ascertained  and  fixed  at 
the  time  this  suit  was  brought  on  the  8th 
day  of  February,  1902,  and  that  no  suit  had 
then  been  instituted  by  the  American  Lum- 
ber Company  against  the  Oriental  Lumber 
Company,  the  plaintiff  can  recover  only  non» 
inal  damages.' 


ft 


The  evidence  showed  that  at  the  time  of 
the  trial  the  plaintiff  had  fiot  paid  anything 
to  the  American  Lumber  Company,  and  that 
no  action  had  been  instituted  against  the 
plaintiff  by  the  American  Lumber  Cdmpany 
to  recover  damages  for  the  breach  of  the 
contract  between  them.  There  was  evidence 
tending  to  show  that  the  difference  between 
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the  contract  price  and  tlie  market  price  of 
the  lumber  to  be  delivered  under  their  con- 
tract during;  the  period  it  ought  to  hare  been 
delivered  was  $5,862,  and  that  after  the  in- 
stitution of  this  action  the  plaintiff  and  the 
American  Lumber  Company  had  agreed  upon 
that  sum  as  the  i^easure  of  the  loss  sustain- 
ed by  the  latter  company  and  the  former's 
liability  to  it  by  reason  of  the  nondelivery 
of  the  lumber. 

If  the  contract  between  the  plaintiff  and 
defendant  is  strictly  one  of  indemnity,  it  is 
well  settled  that  the  indemnitee  cannot  re- 
cover until  he  has  suffered  actual  loss.  2 
Sedgw.  on  Dam.  (8th  Ed.)  S  788;  8  Suth.  on 
Dam.  8  761. 

The^  contract  In  this  case  is  not  one,  how- 
ever, of  mere  indemnity,  but  an  agreement  to 
perform  and  fulfill  the  residue  or  remaining 
one-half  of  the  contract  between  the  plaintiff 
and  the  American  Lumber  Company,  and  to 
deliver  to  that  company  3,000,000  feet  of 
lumber,  as  in  said  contract  provided,  and  to 
indemnl^  and  save  harmless  the  plaintiff 
from  all  claims  which  may  be  lawfully  as- 
serted against  it  growing  out  of  or  arising 
from  the  failure  of  the  defendants  to  per- 
form the  remaining  one-half  of  said  contract, 
and  to  furnish  the  8,000,000  feet  to  be  fur- 
nished under  it.  The  agreement  is  not  is  the 
alternative  to  deliver  the  lumber  or  to  :n- 
demnify  and  save  harmless,  but  is  a  direct 
and  positive  engagement  to  deliver  the  lum- 
ber. By  it  the  plaintiff  parted  with  the  Ori- 
ental Mil!  plant,  the  only  means  by  which 
it  could  have  performed  its  contract  with 
the  American  Lumb^  Company,  for  the  lum- 
ber which  the  plaintiff  had  agreed  to  furnish 
to  that  company  was  the  "entire  cut  of  the 
Oriental  MUl  for  the  year  190V'  and  it  could 
not  have  required  the  American  'Lumber 
Company  to  have  received  lumber  cut  else- 
where. It  is  clear,  therefore,  that  by  the 
agreement  between  the  plaintlfl  and  defend- 
ants it  was  intended  that  the  latter  should 
do  what  the  former  had  undertaken  to  per- 
form, and  what  its  contract  with  the  de- 
fendants had  placed  beyond  its  power,  and 
that  the  defendants'  undertaking  was  not 
one  of  mere  indemnity. 

Where  the  Indemnitee  holds  not  merely  an 
agreement  to  indemnify  and  save  harmless, 
but  an  express  promise  to  pay  a  debt  or  to 
do  some  particular  act,  the  failure  of  the 
indemnitor  to  perform  the  act  agreed  gives 
the  indemnitee  a  right  of  action  before  he 
has  suffered  any  direct  damages  himself.  2 
Sedgw.  on  Dam.  (8th  Bd.)  fi  786;  8  Suth.  on 
Dam.  fi  761;  Cralle  v.  Meem,  8  Grat,  at 
page  527. 

If  the  act  which  the  indemnitor  bound 
himself  to  do  was  to  pay  or  discharge  a  debt, 
and  he  fails  to  do  sc^  a  right  of  action  ac- 
crues at  once  to  the  indemnitee  to  recover 
the  amount  of  the  debt,  without  regard  to  the 
question  of  whether  or  not  the  indemnitee 
has  paid  it.  2  Sedgw.  on  Dam.  H  785,  786; 
3  Suth.  on  Dam.  S  765;    Mills  Y.  Dow,  133 


U.  A  423,  10  Sup.  Ct  413,  S3  L.  Ed.  717; 
Locke  T.  Homer,  131  Mass.  93,  41  Am.  Rep. 
199;   Rector,  etc,  v.  Higgins,  48  N.  Y.  533. 

Where  the  particular  act  or  thing  to  be 
done  by  the  indemnitor  is  other, than  to  pay 
or  discharge  a  debt,  it  is  insisted  by  the 
defendants  that  the  indemnitee's  cause  of 
action  against  the  indemnitor  does  not  be- 
come complete  upon  the  indemnitor's  fail- 
ure to  do  the  particular  act  or  thing  agreed 
to  be  done,  and  that  no  recovery  can  be  had 
for  such  breach  beyond  nominal  damages,  if 
the  indemnitee  had  paid  no  part  of  his  lia- 
bility for  such  breach,  or  the  amount  of 
such  liability  was  not  at  the  time  suit  was 
brought  by  the  indemnitee  definitely  ascer- 
tained and  fixed,  or  an  action  had  not  been 
brought  against  the  indemnitee  to  establish 
and  recover  the  same.  The  trial  court  was 
of  this  opinion,  and  so  Instructed  the  Jury 
(instruction  No.  5)  at  the  request  of  the  de- 
fendants. 

We  have  been  cited  to  no  case,  nor  have 
we  found  one  in  our  investigation,  which 
passes  upon  the  precise  question  involved 
here.  The  authorities  pretty  generally,  how- 
ever, declare  that  a  right  of  action  accrues 
as  soon  as  there  is  a  breach,  whether  the 
contract  Is  to  pay  a  debt  or  to  do  some  other 
particular  act  or  thing. 

The  rule  upon  the  subject  Is  stated  by 
Chief  Judge  Church,  of  the  Court  of  Appeals 
of  New  York,  In  the  case  of  Kohler  v.  Mat- 
lage,  72  N.  Y.  269,  266,  as  follows:  'It  is  set- 
tled law  that  upon  an  obligation  to  do  a  par- 
ticular thing,  or  to  pay  a  debt  for  which  the 
covenantee  is  liable,  or  to  indemnify  against 
liability,  the  right  of  action  is  complete  on 
the  defendant's  failure  to  do  the  particular 
thing  he  agreed  to  perform,  or  to  pay  the 
debt,  or  discharge  the  liability.^  See  2 
Sedgw.  on  Dam.  $  786;  16  Am.  &  Bng.  Enc. 
Law  (2d  Ed.)  179,  where  many  cases  are 
cited. 

It  is  true,  Mr.  Sedgwick,  In  his  work  on 
Damages,  vol.  2,  S  790,  suggests  that  the  de- 
cisions which  authorize  a  recovery  before  a 
loss  has  been  actually  sustained  ai^ear 
somewhat  to  conflict  with  the  important  and 
fundamental  rule  that  actual  compensation 
will  not  be  given  for  mere  probable  loss. 
But  his  objection  applies  equally  to  cases 
where  the  contract  is  to  pay  a  debt  as  it 
does  where  It  is  to  do  some  other  act  The 
only  difference  between  the  two  classes  of 
cases,  in  principle,  is  that  in  the  one  the 
liability  is  generally  certain,  or  capable  of 
being  made  certain,  while  in  the  other  an  in- 
quiry is  necessary  to  ascertain  such  liability. 
In  both  classes  of  cases,  the  recovery  is 
damages.  Where  the  psrticular  act  to  be 
done  is  to  pay  or  discharge  a  debt,  the  meas- 
ure of  damages  is  Hie  debt  Where  the  par- 
^  tlcular  act  to  be  done  is  the  delivery  of  lum- 
ber, as  In  this  case,  the  measure  of  damages 
is  the  difference  between  the  contract  price 
and  the  market  price  of  the  lumber  at  the 
time  of  delivery. 
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Whether  or  not  the  plaintiff  In  this  case 
could  recoyer  more  than  nominal  damages 
from  the  defendants  if  the  plaintiff  and  the 
American  Lumber  Company  had  not  agreed 
upon  the  plaintUTg  liability  to  that  com- , 
pany  for  the  nondelivery  of  the  lumber  which 
the  defendants  bound  themselves  to  deliver, 
it  is  unnecessary  to  determine.  It  is  true 
that  agreement  was  made  after  this  action 
was  instituted,  and  that  the  defendants  are 
not  bound  by  the  amount  agreed  upon.  If, 
after  this  action  was  brought,  the  plaintiff 
had  paid  the  sum  agreed  upon  to  the  Amer- 
ican Lumber  Company,  it  would  clearly 
have  had  the  right  to  prove  it,  and  to  the 
extent  that  It  showed  such  payment  to  be 
proper  it  could  have  recovered  the  same  from 
the  defendants  If  the  plaintiff  was  otherwise 
entitled  to  recover.  8  Suth.  on  Dam.  8  761. 
Having  a  cause  of  action  for  at  least  nom- 
inal damages  at  the  time  this  action  was  in- 
stituted, we  see  no  reason  why  the  plaintiff 
could  not  show  at  the  trial  that  after  its 
action  was  brought  its  liability  to  the  Amer- 
ican Lumber  Company  had  been  fixed  by 
a  Judgment  in  favor  of  the  American  Luih- 
her  Company  against  the  plaintiff,  or  by  a 
bona  fide  agreement  between  them.  It  is 
true  that  neither  the  amount  of  the  judg- 
ment nor  the  amount  agreed  upon  would  be' 
binding  upon  the  defendants  unless  they  had 
notice  of  the  action  In  which  the  judgment 
was  rendered  and  had  an  opportunity  to  be 
heard,  or  they  were  parties  to  the  agreement 
settling  the  plaintifTs  liability;  but  the  fact 
that  the  liability  so  fixed  would  not  bind  the 
defendants  is  no  sufficient  reason  why  the 
plaintiff  should  not  recover  in  this  action 
such  sum  as  it  could  show  it  was  entitled 
to  by  reason  of  the  defendants'  breach  of 
contract,  not  In  excess  of  the  amount  fixed 
by  such  agreement 

We  are  of  opinion,  therefore,  that  Instruc- 
tion No.  5  given  by  the  court  at  the  request 
of  the  defendants  did  not  correctly  propound 
the  law,  and  that  instruction  No.  2  offered 
by  the  plaintiff  and  rejected  by  the  court 
did  correctly  state  the  law,  and  ought  to 
have  been  given. 

In  its  petition  for  the  writ  of  error  the 
plaintiff  insisted  that  if  this  court  was  of 
opinion  that  the  trial  court  erred  in  refus- 
ing to  give  the  plaintiff's  instruction  No.  2 
and  in  giving  the  court's  instruction  No.  5, 
it  should  not  remand  the  cause  for  a  new 
trial,  but  should  enter  judgment  for  the 
plaintiff  for  the  sum  of  $5,682,  with  interest 
from  the  date  of  the  verdict  This  conten- 
tion was  abandoned  in  the  oral  argument, 
and  properly  so. 

As  this  cause  is  to  be  remanded  for  a  new 
trial,  it  is  proper  to  notice  a  question  raised 
by  the  defendants,  as  it  may  arise  upon  the 
next  trial. 

The   court  admitted  evidence  offered  by 
the  plaintiff  as  to  the  custom  or  usage  of 
the  trade  in  delivering  lumber.     This  evi- 
dence, it  is  claimed,  was  not  admissible  on 
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two  grounds:  First,  because  the  plaintiff 
had  not  pleaded  it;  and,  second,  because  it 
was  not  admissible  If  it  had  been  pleaded./ 

There  is  some  conflict  among  the  author- 
ities as  to  the  necessity  of  pleading  a  cus- 
tom or  usage  of  trade.  Bee  12  Cyc.  1097, 
and  notes;  22  Am.  ft  Bng.  Bnc.  PI.  &  Pr.  405, 
etc,  and  cases  cited.  But  whenever  the 
question  has  been  raised  in  this  court,  ex- 
cept in  the  case  of  Hansbrough  v.  Neal,  etc., 
94  Va.  722,  27  S.  B.  598»  which  was  thought 
to  be  an  exception  to  the  general  rule,  it  has 
been  considered  necessary  for  the  party  rely- 
ing on  such  custom  or  usage  to  set  it  up  in 
his  pleadings.  Jackson's  Adm'r  v.  Hender- 
son, 8  Leigh,  196 ;  GovemcH*,  etc.,  ▼.  Withers^ 
6  Grat  24,  60  Am.  Dec.  95.  And  this  view 
would  seem  to  be  the  better  one,  since  such 
customs  or  usages  are  generally  regarded  as 
facts,  and,  like  other  material  facts,  should 
be  averred  and  proved.  The  court  cannot 
take  judicial  notice  of  them. 

Evidence  of  such  custom  or  usage  as  was 
relied  on  in  this  case  was  clearly  admissible 
under  our  decisions  when  properly  pleaded. 
Rlchlands,  etc.,  Co.  v.  Hiltebeltel,  92  Ta.  91, 
22  S.  K  806,  and  cases  cited;  Reese  v.  Bates, 
94  Va.  821,  26  S.  E.  865.  See  note  to  Govern- 
or, etc.,  v.  Withers,  60  Am.  Dec.  95,  97. 
Whether  or  not  such  custom  or  usage  was 
established  was  a  question  for  the  jury  un- 
der proper  instructions. 

The  judgment  of  the  trial  court  must  be 
reversed,  the  verdict  set  aside,  and  the  cause 
remanded  for  a  new  trial,  to  be  had  90t  in 
conflict  with  the  views  expressed  in  this 
opinion. 


CARDWELIi,  J.,  absent 
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(Supreme  Court  of  Appeals  of  Virginia.    March 

16,  1905.) 

PABBNT   AND    CHILD— CUSTODY   OF   CHILD— 
BIGHTS  OF  BESPXCTIVS  PABENTS. 

1.  While  a  father  is  the  natural  guardian  of 
his  infant  children,  and  has  a  paramount  right 
to  their  custody,  as  against  the  mother,  yet  that 
right  is  limited  by  considerations  looking  to- 
wards the  welfare  of  the  children. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Parent  and  Child,  §fi  4-24.] 

2.  The  custody  of  children  should  have  been 
awarded  to  the  father,  on  habeas  corpiMs  pro- 
ceedings against  the  mother,  where  the  evi- 
dence conclusively  established  his  financial, 
moral,  and  general  ability  to  care  for  the  chil- 
dren, and  showed  that  the  mother  had  deserted 
his  home  without  cause,  and  had  refused  to  re- 
turn at  his  solicitation,  and  was  dependent  upon 
the  uncertain  income  and  precarious  charity  of 
a  wage-earning  brother  for  the  support  of  her- 
self and  children. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Parent  and  Child,  S$  14-17,  21,  22.] 

Error  to  Circuit  Court,  Norfolk  County. 

Habeas  corpus  proceedings  by  A.  Thomas 
Taylor  against  Sallle  L.  Taylor.  There  was 
a  judgment  of  dismissal,  and  petitioner 
brings  error.    Reversed. 
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G.  S.  Kendall  and  Jno.  T.  Daniel,  for  plain- 
tiff in  error.  Jaa.  F,  Duncan,  for  defendant 
in  error. 

HARRISON,  J.  This  is  a  proceeding  by 
writ  of  habeas  corpus,  -wherein  the  plaintiff 
in  error,  A.  Thomas  Taylor,  was  the  peti- 
tioner, and  the  defendant  in  error,  bis  wife, 
Sallie  L.  Taylor,  was  respondent. 

The  object  of  the  petition  was  to  recorer 
the  possession  of  his  two  infant  children, 
who  were  In  the  custody  of  their  mother,  the 
respondent 

The  writ  was  awarded,  but  on  the  hearing 
the  lower  court  refused  the  prayer  of  the  pe- 
tition and  dismissed  the  proceeding.  This 
action  of  the  circuit  court  is  now  before  us 
for  review. 

It  appears  that  the  petitioner  and  respond- 
ent were  married  on  the  18th  of  April,  IGOO; 
the  former  being  21  years  old,  and  the  latter 
only  17.  The  fruit  of  this  marriage  was  two 
children — ^William  Thomas,  who  at  the  time 
this  proceeding  begun  was  2  years  and  8  or 
4  months  old,  and  EHla  Charlotte,  then  an 
infant  3  months  of  age.  The  petitioner  re- 
sides in  the  town  of  Gape  Charles,  where  he 
has  provided  himself  and  family  with  a  com- 
fortable home,  nicely  furnished,  which  he 
owns  in  fee  simple  and  free  from  incum- 
brance. The  petitioner  alleges  that  he  Is  the 
proprietor  of  a  prosperous  and  successful 
business,  that  has  enabled  him  to  provide 
his  wife  and  children  with  a  comfortable 
living;  that  his  personal  habits  are  decorous 
and  businesslike,  being  strictly  temperate^ 
industrious,  and  thrifty;  and  that  he  has 
been  at  all  times  to  the  respondent  a  provi- 
dent, loyal,  and  affectionate  husband,  pro- 
viding for  her  and  his  children  amply,  punc- 
tually, and  most  cheerfully;  that,  not  con- 
tent to  enjoy  the  pleasures  and  comforts  of 
her  home,  respondent  had,  without  cause, 
excuse,  complaint,  or  warning,  stealthily  de- 
serted petitioner,  taking  with  her  the  two 
children  of  their  marriage,  and  established 
herself  with  her  brother,  Norman  D.  Rooks, 
whose  last-known  address  was  Huntersville, 
a  suburb  of  the  dty  of  Norfolk.  It  Is  fur- 
ther alleged  that  Norman  D.  Rooks  owned 
no  property,  and  was  without  means,  except 
what  he  derived  as  a  wage  earner,  which 
was  hardly  sufficient  to  support  himself  and 
an  aged  mother  who  was  dependent  upon 
him;  that  respondent  has  no  separate  es- 
tate whatever,  and  is  not  only  without 
means,  destitute,  and  helpless,  but  Is  power- 
less to  provide  common  necessaries  for  her- 
self or  children,  and  must  therefore  receive 
such  provision  from  those  upon  whom  the 
obligation  of  providing  does  not  rest,  or  en- 
dure privation  and  hardship  which  her  chil- 
dren neither  invoked  nor  deserve  to  suffer. 
Petitioner  further  alleges  that  after  the  de- 
parture of  his  wife  he  went  In  a  day  or  two 
to  see  h^  in  person,  and  entreated  her  to 
return  with  him  to  their  home,  which  she 
refused  to  do;   that  in  two  or  three  weeks 


thereafter  ha  renewed  this  Invitation  tiirough 
his  counsel,  but  without  avail;  that  then, 
as  well  as  now,  petitioner  was,  and  still  is. 
able,  willing,  and  anxious  to  furnish  his  wife 
and  children  a  home  in  the  town  of  Cape 
Charles,  and  all  such  comforts  as  should 
make  them  reasonably  contented  and  happy 
therein;  that  It  is  an  Insufferable  tax  upon 
his  sensibilities  to  realize  the  statud  of  his 
loved  ones  being  denied  a  competency  save 
by  the  uncertain  and  at  best  temporary 
grace  of  those  whose  offidousness  must  soon- 
er or  later  cease  to  actuate  even  the  present 
measure  of  their  charity,  and  that  by  the 
indiscretion  of  respondent,  and  in  violation 
of  petitioner's  most  sacred  rights.  Petition- 
er charges  that  his  children  are  being  Il- 
legally detained  In  the  custody  of  respond- 
ent; that  their  best  interests  demand  that 
they  be  delivered  to  and  reared  under  the 
care  of  petitioner;  that  he  Is  In  every  way 
prepared  to  provide  them  with  appropriate 
and  tender  care;  that.  If  delivered  into  his 
custody,  they  will  be  cared  for  and  minis- 
tered to  by  his  mother,  who  Is  exceptionally 
devoted  to  her  grandchildren;  and  that  ev- 
ery necessity  will  be  provided  for  them  dur- 
ing his  lifetime,  and  after,  as  he  carries  suf- 
ficient life  insurance  In  solvent  institutions 
to  raise  said  children  in  reasonable  luxury, 
if  properly  administered. 

The  essential  allegations  of  this  petition 
are  supported  by  evidence  other  than  that 
of  the  petitioner.  Indeed,  it  would  be  diffi- 
cult for  any  one  to  establish  by  those  who 
have  known  him  from  childhood  a  higher 
character  or  better  reputation  than  Is  ac- 
corded the  petitioner  by  those  who  speak 
In  his  behalf  in  this  case. 

Lemuel  B.  Mumford,  a  bank^  at  Gape 
Charles,  says:  "I  have  known  petitioner 
from  his  boyhood.  I  know  his  general  repu- 
tation in  the  community  In  which  we  both 
live,  and  have  no  hesitation  In  pronouncing 
it  to  be  good."  He  further  says  that  peti- 
tioner is  Industrious,  thoroughly  sober, 
steady,  progressive,  and  prosperous,  as  well 
as  amiable  In  disposition ;  that,  as  far  as  as- 
certainable from  outside  appearances,  peti- 
tioner is  a  comfortable  liver  in  his  home,  and 
owns  a  very  cozy  residence  in  Cape  Charles, 
where  he  and  his  family  lived  prior  to  Mrs. 
Taylor's  departure  from  him,  and  has  a  busi- 
ness in  town  that  appears  and  is  generally  be- 
lieved to  be  prosperous  and  successful ;  that 
affiant  believes,  in  common  with  petitioner's 
neighbors  generally,  that  he  Is  thoroughly 
worthy  of  belief  and  truthful  in  all  that  he 
may  state;  that  affiant  Is  aware  of  no  rea- 
son why  petitioner  is  not  a  suitable  person, 
amply  qualified  in  every  way  for  the  custody 
and  management  of  his  children. 

Marlon  H.  Stevenson,  the  mayor  of  the 
town  of  Cape  Charles,  says:  "I  am  thor- 
oughly acquainted  with  the  general  reputa- 
tion of  petitioner  in  the  community  In  which 
we  both  live,  and  have  no  hesitation  In  pro- 
nouncing It  first-class   in  every  particular. 
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Petitioner  Is  of  exodlent  pencmal  cbaracter, 
sober,  IndastrioiUi  honest*  honorable,  and 
amiable.  I  know  of  no  yonng  man  in  the 
town  of  Gape  Charles,  or  anywhere,  mors 
tmstworthy  In  eyery  way,  nor  one  who  is  be&> 
ter  qualified  as  the  head  of  a  small  family, 
such  as  he  had  np  to  the  departure  a  few 
^lonths  ago  of  his  wife."  That  petitioner  is 
the  proprietor  of  a  prosperous  business  in  the 
town,  owns  a  comfortable  home,  and  that  af- 
fiant is  aware  of  no  reason  whatever  why  pe- 
titioner is  not  in  every  way  a  suitable  per- 
son to  have  the  custody  of  his  children. 

B.  J.  Twiford,  a  grocery  merchant,  after 
speaking  .in  the  highest  terms  of  the  charac- 
ter and  reputation  of  petitioner,  says  that  he 
is  comfortably  fixed  for  housekeeping,  has  a 
paying  business,  and  is  a  good  manager,  and 
excellent  provider  for  his  family,  or  was  be- 
fore his  wife  broke  it  up  by  leaving  him,  if 
affiant  may  judge  from  the  amount  and  qual- 
ity of  the  provisions  bought  at  his  store  by 
the  petitioner  and  his  wife,  where  both  had 
unlimited  credit,  as  petitioner  never  ques- 
tioned or  refused  to  pay  a  bill  promptly, 
whether  bought  by  his  wife  or  their  servant 

A  number  of  other  merchants  and  business 
men  of  Gape  Gharles  testify  in  the  most  fiat- 
tertng  terms  to  the  high  standing  and  char- 
acter of  petitioner,  and  to  his  entire  qualifi- 
cation in  every  respect  to  raise  and  train  his 
children,  but  it  would  unnecessarily  prolong 
this  opinion  to  quote  further  from  this  evi- 
dence. We  have  only  desired  to  convey  some 
idea  of  the  character  in  which  the  petitioner 
has  presented  himself  to  this  court,  claim- 
ing the  right  to  the  custody  and  care  of  his 
children. 

The  petition,  from  which  we  have  quoted 
quite  fully,  was  answered  by  respondent 
briefly  as  follows:  That  respondent  does  not 
unlawfully  detain  the  bodies  of  the  two  in- 
fants named  in  the  complaint;  that,  on  ac- 
count of  the  harsh  and  cruel  treatment  of  re- 
spondent by  petitioner,  she  was  forced  to 
leave  his  bed  and  house  and  seek  refuge  with 
her  brother,  where  she  is  now  domiciled  with 
her  infant  children;  and  that  she  alone  is 
the  proper  guardian  of  her  children,  and  is 
able  to  support  and  take  care  of  them.  The 
only  suggestion  In  this  answer  pointing  to 
any  justification  for  respondent's  conduct  in 
abandoning  her  husband's  house  and  taking 
off  his  children  Is  the  general  charge  that  she 
left  on  account  of  harsh  and  cruel  treatment 
by  petitioner.  There  is  no  specification  of 
time,  place,  or  circumstance  when  she  was 
harshly  or  cruelly  treated.  The  only  evi- 
dence offered  in  support  of  the  charge  is  a 
brief  statement  by  respondent  as  a  witness  in 
her  own  behalf.  This  testimony  is  as  fol- 
lows: 

*'I  left  Mr.  Taylor  because  he  made  my  life 
so  unpleasant  and  disagreeable  that  I  was 
afraid  to  continue  to  live  with  him.  He  was 
very  jealous,  and  accused  me  of  uncbastity; 
said  that  the  youngest  child,  Ella  Charlotte, 
was  not  his  child."    That  on  July  8,  1902,  he 


insisted  upon  taking  tlie  bal^  out  of  its  car- 
riage, when  she  objected,  and  that  she  struck 
him  in  the  face  with  her  hand,  and  he  kicked 
her.  That  on  the  same  day,  when  they  got 
home,  Mr.  Taylor  locked  her  out,  and  she  had 
to  return  and  spend  the  night  with  her 
brother,  George  Rook.  That  on  the  4th  of 
July,  1903,  he  did  not  get  home  in  time  for 
his  supper.  That  when  he  came  back  he  was 
in  a  bad  humor,  quarreled  with  her,  and  said 
something  about  shooting,  and  that  she  ran 
over  to  a  neighbor's,  and  came  back  In  a 
short  time  to  see  if  she  could  get  in,  and  Mr. 
Taylor  opened  the  door,  and  she  spent  the 
night  at  home.  That  his  treatment  of  her 
during  the  ensuing  time  until  she  left  was 
of  a  nature  that  she  could  not  stand.  That 
she  was  very  unhappy,  and  determined  to 
leave  him. 

The  only  other  evidence  adduced  by  re- 
spondent is  the  bare  statement  of  her  sister- 
in-law,  Mrs.  Rooks,  that  she  corroborates  the 
statement  of  respondent  with  respect  to  the 
quarrel  which  took  place  over  the  baby  when 
it  was  taken  from  the  carriage;  and  the 
statement  of  Norman  D.  Rooks,  with  whom 
respondent  was  lodged,  who  says  that  he  has 
no  position  at  present;  that  he  had  given  up 
a  place  in  Philadelphia  to  look  out  for  his 
sister;  that  as  soon  as  this  matter  was  set- 
tled he  would  return  to  Philadelphia,  where 
his  brother  lived,  and  that  they  would  look 
out  for  his  sister  and  her  children,  and  sup- 
port them ;  that  his  sister  was  without  prop- 
erty, and  he  only  had  what  he  worked  for, 
but  was  willing  to  support  his  sister  and  her 
children. 

The  petitioner  testifies  that  when  he  re- 
turned to  his  home  on  the  evening  of  Novem- 
ber 7,  1903,  he  was  shocked  to  find  his  wife 
and  children  gone;  that  he  had  given  her  no 
cause  to  leave  him;  that  he  was  making  ar- 
rangements to  enlarge  his  business  opera- 
tions, in  order  that  he  might  make  more 
money  with  which  to  make  his  family  com- 
fortable and  happy,  that  being  the  one  ob- 
ject of  his  life;  that  the  children  in  question 
are  undoubtedly  his ;  that  he  never  thought 
respondent  unchaste,  in  the  slightest,  and 
can  only  account  for  her  statement  to  that 
effect  upon  the  Idea  that  she  has  distorted 
some  jesting  remark  into  a  meaning  that  was 
never  intended.  It  may  be  remarked  in  this 
connection  that  a  man  with  the  character 
and  reputation  sustained  by  the  petitioner, 
as  shown  by  this  record,  would  hardly  be 
prosecuting  a  proceeding  to  recover  from  a 
mother  children  born  in  lawful  wedlock,  the 
paternity  of  which  he  had  denied ;  nor  would 
he  be  entreating  a  wife  that  he  thought  un- 
chaste to  return  to  his  home,  to  be  restored 
to  the  sacred  relation  established  by  their 
matrimonial  vows.  The  petitioner  explains 
the  charge  that  he  kicked  respondent  as  fol- 
lows: He  says  that  he  lifted  the  baby  from 
the  carriage,  against  her  objection,  because 
it  was  crying;  that,  when  she  struck  him 
across  the  face  with  her  hand,  both  of  his 
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hands  were  engaged  In  lioldlng  the  baby,  and  | 
he  pushed  her  firom  him  with  hla  foot  Peti- 
tioner says  that  he  never  locked  his  wife  out 
of  their  house  on  the  occasion  mentioned  by 
her;  that  they  had  returned  to  their  home, 
accompanied  by  Mrs.  George  Roolcs,  the  wife 
of  a  half-brother  of  respondent;  that,  when 
they  reached  home»  Mrs.  Rooks  asked  his 
wife  to  return  with  her  and  spend  the  night, 
as  she  would  be  alone;  that  petitioner  con- 
sented, which  is,  he  says,  the  explanation  of 
bis  going  in  the  house  and  locking  the  door; 
that  it  was  all  done  at  the  request  of  Mrs. 
Rooks  and  respondent  It  will  be  observed 
In  this  connection  that  Mrs.  Rooks,  who  was 
present  is  not  brought  forward  to  sustain 
respondent  In  her  charge  that  she  was  lock- 
ed out;  and  it  will  be  further  observed  that 
respondent  lived  In  her  husband's  home  for 
16  months  after  the  occurrence  of  the  two 
last-mentioned  circumstances,  contented  and 
happily,  so  far  as  her  neighbors  knew  or  had 
any  reason  to  believe. 

The  only  other  specification  made  by  re- 
spondent tending  to  show  cruelty  or  harsh 
treatment  is  that  she  was  frightened  out  of 
the  house  in  her  nightclothes,  and  fled  to  a 
neighbor's  house,  by  petitioner  being  In  a 
bad  humor  and  saying  something  about 
shooting.  Petitioner  says  that  on  the  occa- 
sion mentioned  he  came  in  a  little  late,  hav- 
ing been  detained  by  his  business;  that  he 
encountered  a  crowd  of  negroes  on  the  side- 
walk in  front  of  a  negro  hall,  one  of  whom 
Insulted  him  and  followed  him  to  his  yard 
gate;  that  he  went  in  the  bouse,  mentioned 
the  circumstance  to  bis  wife,  who  had  re- 
tired, and  took  out  his  pistol,  saying  that  if 
that  negro  came  In  the  yard,  he  would  shoot 
him,  and  that  he  felt  like  going  out  and  driv- 
ing him  away  anyhow;  that  respondent  be- 
came frightened,  and  ran  to  a  neighbor's, 
and  was  given  a  room  there;  that  he  went 
Gver  and  got  respondent,  and  brought  her 
back  home.  Mr.  Grimmer,  the  neighbor  to 
whose  hou^e  respondent  fled,  says  that  he 
lives  two  doors  from  the  house  of  petitioner; 
that  he  was  aware  of  no  unpleasantness  in 
the  family  circle;  that  on  the  night  of  July 
4,  1902,  about  10  o'clock,  respondent  came  to 
his  house  with  her  baby,  and  he  gave  her  a 
room;  that  he  started  to  see  petitioner  and 
ascertain  the  trouble,  and  met  him  at  affi- 
ant's door,  coming  for  his  wife;  that  peti- 
tioner did  not  appear  to  be  mad,  was  not 
rude  or  boisterous  in  his  manner,  but  was  per- 
fectly sober  and  mild-mannered;  that  at  his 
request,  respondent  returned  with  him;  that 
petitioner  asked  her  reasons  for  leaving  in 
the  way  she  did,  and  that  she  could  give 
none,  simply  saying  that  petitioner  was  tak- 
ing something  about  shooting — ^that  he  did 
not  threaten  to  shoot  her  at  all,  but  was 
talking  about  shooting — ^and  this  is  all  af- 
flant  could  learn  as  to  the  cause  of  her  leav- 
ing the  house  that  night.  This  witness  also 
testifies  to  the  high  character  of  the  peti- 
tioner. 


We  have  taken  tbe  trouble  to  state  fully 
the  entire  evidence  in  this  case  because  its 
recital  seems  to  be  a  sufiiclent  vindication 
of  the  conclusion  which,  under  the  law,  is 
inevitable. 

The  law  applicable  to  this  class  of  cases  is 
well  settled,  and  what  has  been  so  often  and 
so  well  said  by  others  need  not  be  repeatei^ 
here  to  any  large  extent 

The  father  is  the  natural  guardian  of  his 
Infant  children,  and  has  a  paramount  right 
to  their  custody;  but  the  right  to  the  cus- 
tody of  his  children  is  not  ilke  the  right  of 
property,  an  absolute  and  unconditional 
right  It  Is  now  too  well  settled  to  call  for 
citation  of  authority  that  In  this  class  of 
cases  the  widest  discretion  rests  in  the  court 
whether  at  common  law  or  In  chancery 
(Hurd  on  Habeas  Corpus,  pp.  455-457),  and 
that  the  supreme  and  paramount  considera- 
tion in  all  cases  is  the  welfare  of  the  child 
or  children  involved  in  the  controversy. 
However  pure  and  upright  the  father  may 
be,  and  able  financially  to  provide  for  his 
child,  circumstances  may  exist  that  would 
imperatively  demand  a  denial  of  the  father's 
right  and  a  continuance  of  the  child  with 
the  mother. 

It  is  said  in  Hurd  on  Habeas  Corpus  that 
the  question  of  custody  between  the  conflict- 
ing claims  of  parents  being  one  of  discretion, 
rather  than  one  of  strict  law,  the  duty  of 
determining  it  is  not  only  important  in  all 
cases,  but  in  some  exceedingly  delicate  and 
embarrassing.  The  welfare  of  the  child  be- 
ing the  paramount  object  to  be  secured,  at- 
tention to  many  circumstances  is  required — 
such  as  its  sex,  age,  health,  and  social  posi- 
tion, as  affected  by  Its  parents;  its  expec- 
tations of  property  from  them,  or  either  of 
them;  the  state. of  its  morals  and  educa- 
tion; and  the  surest  means,  under  the  cir- 
cumstances, of  securing  for  it  that  discipline 
and  instruction  necessary  to  qualify  it  for 
that  station  in  life  it  would  reasonably  have 
been  expected  to  fill,  had  no  controveray 
arisen.  The  comparative  qualifications,  also, 
of  the  parents  to  provide  for  these  various 
wants,  require  consideration,  such  as  temper, 
morals,  habits,  judgment  etc.  It  cannot 
be  otherwise  than  that  there  should  be  some 
diversity  of  opinion  upon  such  questions  ad- 
dressed to  the  discretion  of  a  court  and 
that  the  conclusion  reached  will  be  to  some 
extent  colored  by  the  experience  and  obser- 
vation of  the  Individual  who  exercises  the 
discretion.  As  has  been  well  said,  however, 
*'lt  will  be  no  disqualification  to  the  Judge, 
if  from  that  experience  he  can  testify,  upon 
the  one  hand,  how  precious  is  the  devoted 
mother's  love,  how  vigilant  and  how  self- 
sacrificing  her  care,  and,  upon  the  other,  how 
salutary  is  the  loving  father's  correcting 
hand,  how  disinterested  and  wise  his  ever 
ready  counsel,  and  how  instructive  his  own 
consistent  life."  Hurd  on  Habeas  Corpus, 
p.  462  et  seq.;  Church  on  Habeas  Corpus,  | 
438  et  seq.;  Slater  v.  Slater,  80  Va.  846,  TO 
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8.  IL  780;  Garr  t.  Garr,  22  Orat  168;  Strlnf- 
fellow  V.  SommervUle,  95  Va.  701,  29  8.  BL 
685,  40  L.  R.  A.  623. 

In  tbe  light  of  the  authcvlties  dted,  the 
conclusion  in  the  case  at  bar,  though  pain- 
ful. Is  comparatirely  free  from  difllcaltf. 
The  record  will  be  searched  in  vain  for  a 
planaible  reason — much  less,  one  deemed  raf- 
ficient  in  law — for  the  conduct  of  this  young 
wife  and  mother  in  abandoning  her  home 
and  taking  away  the  children  bom  to  her- 
aelf  and  husband.  The  ability  of  the  father, 
morally,  financially,  and  in  every  way,  to 
tenderly  care  for  and  raise  his  children,  is 
folly  established,  while  the  mother  is  ab- 
solutely without  means,  without  excuse,  and, 
in  violation  of  her  husband's  rights,  has 
sought  a  precarious  refuge  for  herself  and 
children,  with  a  brother  who  admits  that 
he  is  dependent  upon  his  daily  earnings  for 
support,  who  is  out  of  employment  at  the 
time  he  testifies,  and  only  expects  to  secure 
employment  in  a  distant  city  when  this  con- 
troyersy  is  settled. 

Not  a  Yolce  Is  raised  to  say  one  word  as 
to  the  fitness  of  respondent  to  have  the  care 
and  management  of  these  children,  while 
her  conduct  In  abandoning  her  husband  and 
home  proclaims  In  the  strongest  terms  her 
la(&  of  judgment  and  good  feeling,  to  say 
the  least  There  can  be  no  doubt  that  the 
respondent  has  lightly  abandoned  duties 
which  every  consideration  of  religion,  morals, 
and  the  laws  of  society  bound  her  consci- 
entiously to  perform.  Under  all  the  facts  and 
drcnmstances  of  the  case,  there  can  scarcely 
be  but  one  opinion,  which  is  that  the  para- 
mount right  of  the  father  to  the  custody  of 
his  children,  and  the  welfare  of  those  chil- 
dren, both  denyind  that  they  should  be  re- 
stored to  his  control 

Cases  like  this  excite  only  regret  that  a 
home  has  been  unnecessarily  broken  up  and 
its  inmates  scattered;  sympathy  for  the  help- 
less little  children,  who  are,  without  fault, 
deprived  of  the  blessing  of  a  home  where 
love  and  happiness  abound;  and  sorrow  that 
those  who  have  vowed  to  love,  honor,  and 
cherish  each  other  should  be  estranged,  ap- 
parently without  cause.  This  record  dis- 
closes no  reason  why  these  parties  should 
not  be  reunited  and  lead  prosperous- and  hap- 
py lives.  It  is  earnestly  hoped  that  reflec- 
tion will  satisfy  the  respondent  that  her  own 
happiness,  and,  above  all,  the  welfare  of 
her  children.  Imperatively  demand  that  she 
should  accept  her  husband's  invitation,  and 
return  to  the  comforts  and  protection  of  his 
home. 

With  the  view,  therefore,  of  bringing  about 
this  greatly  to  be  desired  reconciliation,  the 
case  will  be  remanded  to  the  circuit  court, 
with  directions  that  an  order  be  entered 
there  requiring  respondent  to  forthwith  pro- 
duce the  body  of  the  older  child,  William 
Thomas,  before  the  court,  and  to  promptly 
deliver  him  to  the  petitioner.  And  as  to 
the  younger  child,  Ella  Charlotte^  the 


will  be  continued  on  the  docket  for  the  period 
of  six  months;  and  if  within  that  time  the  re- 
spondent shall  voluntarily  return  to  the  home, 
and  the  bed  and  board  of  petitioner,  with 
the  child  Ella  Charlotte^  such  act  on  her 
part  shall  be  regarded  as  a  full  compliance 
with  her  obligation  In  the  premises,  and  an 
order  will  in  that  event  be  entered  dismiss- 
ing the  case.  But  if  after  the  end  of  the 
six  months  the  respondent  has  not  voluntar- 
ily returned  with  the  child  Ella  Gliarlotte 
to  the  home  and  bed  and  board  of  the  pe- 
titioner, then  an  order  shall  be  entered  by 
the  circuit  court  requiring  the  prompt  and 
immediate  delivery  of  such  child,  if  the  pe- 
titioner shall  desire  it. 

For  these  reasons,  the  Judgment  of  the  cir- 
cuit court  must  be  reversed,  and  the  case 
remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 

GABDWBLL,  J.,  absent 
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STATE  V.  GODWIN. 
(Supreme  Oourt  of  North  Garolina.    March  21, 

1905.) 

LANDLOBO   ANO    TENANT— INJUBY   TO   HOUBB— 
CBIKINAL  LIABILITT  OF  TBNANT-^rBIAI/— IS- 
SUE —  OWNEB8HIP  or  HOUSE   —  INSENSIBLE 
VEBOIOT— POWEB  OT  COUBT. 

1.  On  a  prosecution  under  Oode.  (  1761,  mak- 
ing it  unlawful  for  a  tenant  to  injure  a  tene- 
ment house  of  his  landlord,  thoagb  the  evidence 
was  conflicting  as  to  whether  defendant  entered 
the  house  as  the  tenant  of  the  owner  of  the 
land,  or  of  a  person  who  had  bought  the  person- 
al property  of  a  mill  of  which  the  house  was  a 
part,  the  title  to  the  house  was  not  involved. 

2.  Before  a  verdict  returned^  Into  open  court 
by  a  jurj  is  complete.  It  must  be  accepted  by  the 
court  for  record. 

3.  The  court  has  power  at  any  time  while  the 
jury  are  before  it  or  under  its  control  to  require 
the  amendment  of  a  verdict  in  form  so  as  to 
meet  the  requirements  of  the  law. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  M  2110-2114.] 

4.  A  verdict  of  "guilty,  but  innocently,"  Is  in- 
sensible, and  does  not  entitle  the  defendant  to 
an  acquittal,  as  the  equivalent  of  a  verdict  of 
not  guilty. 

5.  Where  the  jury  in  a  criminal  case  return- 
ed, and,  in  response  to  the  question  of  the  derk 
if  they  had  agreed,  said,  "Yes;  guilty,  but  in- 
nocently/' the  court,  in  directing  the  jury  to 
retire  and  return  a  verdict  of  guilty  or  not 
guilty,  as  they  should  find  from  the  evidence 
and  the  law  ^ven  them,  was  acting  withm  its 
authority. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;   Ferguson,  Judge. 

Elijah  Godwin  was  convicted  of  injury 
to  a  tenement  house  In  violation  of  Code,  S 
1761,  and  he  appeals.    Affirmed. 

N.  J.  Rouse  and  W.  D.  Pollock,  for  ap- 
pellant The  Attorney  General,  for  the 
State. 

BROWN,  J.  There  was  evidence  tending 
to  show  that  one  Alexander  Tllghman  was 
the  owner  of  the  land,  and  had  sold  the 
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timber  to  Charles  RUey  ft  Co.,  with  the  priT-  f 
ilege  of  buUdlng  tramroads,  sawmills,  etc., 
necessary  and  incidental  to  cutting,  hauling, 
and  manufacturing  lumber,  and  that  Riley 
&  Co.,  through  Hines  Bros.,  contracted  with 
J.  H.  Hines  to  cut,  haul,  saw,  and  remove 
said  timber;  that  said  Hines,  with  the 
permission  of  said .  Tilghman,  went  on  .the 
land,  and  located  the  mill,  and  constructed 
buildings  for  the  purpose  of  said  work,  and, 
among  others,  the  building  described  in  the 
indictment,  which  was  used  as  a  dwelling 
for  the  employ6s  while  operating  the  mill, 
being  constructed  out  of  the  lumber  sawed 
at  the  mill;  that  the  mill  and  property  were 
sold  at  a  mortgage  sale  to  one  9eth  West, 
but  not  the  land.  There  was  evidence  tend- 
ing to  prove  that  defendant  rented  the  house 
from  Tilghman,  and  entered  as  his  tenant. 
There  was  also  controverting  evidence  tend- 
ing to  prove  that  the  defendant  entered  as 
tenant  of  West.  There  was  evidence  tend- 
ing to  prove  that  the  defendant  removed  two 
windows  which  fastened  into  the  house, 
without  the  permission  of  Tilghman,  but 
with  the  permission  of  West,  and  that  such 
removal  was  an  Injury  to  the  house. 

1.  The  defendant  requested  the  court  to 
charge  that,  according  to  the  evidence,  the 
house  did  not  belong  to  Tilghman,  and  that 
the  Jury  should  return  a  verdict  of  not 
guilty.  Refused,  and  defendant  excepted. 
The  court  instructed  the  Jury  that  if  they 
should  be  fully  satisfied  from  the  evidence 
that  Tilghman  was  the  owner  of  the  land, 
and  that  the  defendant  entered  into  the 
house  as  the  tenant  of  Tilghman,  and  will- 
fully, without  any  bona  fide  claim  of  right, 
removed  the  windows,  and  such  removal  in- 
jured the  house,  they  would  return  a  verdict 
of  guilty.  To  this  charge,  defendant  ex- 
cepted. The  court  further  charged  the  Jury 
that  if  they  should  find  from  the  evidence 
that  the  defendant  entered  as  the  tenant  of 
West,  and  at  the  time  he  removed  the  win- 
dows he  believed,  in  good  faith,  he  had  a 
right  to  do  so,  they  would  return  a  verdict 
of  not  guilty.  We  see  no  error  in  the  re- 
fusal of  the  Judge  to  give  the  instruction 
asked,  nor  do  we  see  any  error  in  the  in- 
struction given  and  excepted  to.  The  title 
to  the  land  was  not  in  controversy,  and 
could  not  have  well  been  put  in  Issue  upon 
the  trial  of  an  indictment  under  the  statute 
(section  1761  of  the  Code).  In  order  to  con- 
vict the  defendant,  the  burden  of  proof  was 
upon  the  state  to  establish,  first,  that  the 
relation  of  landlord  and  tenant  existed  be- 
tween Tilghman  and  the  defendant;  and« 
second,  that  during  his  term,  or  after  its  ex- 
piration, jthe  defendant  did  willfully  and  un- 
lawfully injure  or  damage  the  tenement 
house.  There  was  evidence  tending  to  prove 
that  the  defendant  entered  into  the  house 
as  the  tenant  and  lessee  of  Tilghman.  The 
uuestion  of  the  title  to  the  house  was  there- 
fore not  Involved.    If  the  defendant  entered 


as  Tilghman'8  tenant,  <m  the  trial  of  an  in- 
dictment for  willfully  injuring  the  house  he 
cannot  be  heard  to  say  it  was  not  Tilgb' 
man's  property.    This  is  elementary. 

2.  The  Jury  returned,  and,  in  response  to 
the  question  of  the  clerk,  if  they  had  agreed, 
said,  **Yes;  guilty,  but  innocently/'  The 
defendant  asked  to  have  this  response  enter- 
ed on  the  record  as  the  verdict  of  the  Jury. 
This  the  court  declined,  and  vtold  the  Jury  to 
retire  and  consider  the  evidence,  and  return 
a  verdict  of  guilty  or  not  guilty,  as  they 
should  find  from  the  evidence  and  the  law 
given  them  by  the  court,  and  the  defendant 
excepted.  The  Jury  retired,  and,  after  far- 
ther consultation,  returned  a  verdict  of 
guilty.  The  defendant  moved  for  his  dis- 
charge on  the  ground  that  the  first  response 
was  the  true  verdict,  and  equivalent  to  a 
verdict  of  not  guilty.  This  was  denied,  and 
the  defendant  excepted.  Before  a  verdict 
returned  into  open  court  by  a  Jury  is  com- 
plete, it  must  be  accepted  by  the  court  for 
record.  It  is  the  duty  of  the  Judge  to  look 
after  the  form  and  substance  of  a  verdict, 
so  as  to  prevent  a  doubtful  or  insufficient 
finding  from  passing  into  the  records  of  the 
court.  For  that  purpose  the  court  can,  at 
any  time  while  the  Jury  are  before  it  or  un- 
der its  control,  see  that  the  Jury  amend  their 
verdict  in  form  so  as  to  meet  the  require- 
ments of  the  law.  When  a  Jury  returns  an 
informal,  insensible,  or  a  repugnant  verdict, 
or  one  that  is  not  responsive  to  the  issues 
submitted,  they  may  be  directed  by  the  court 
to  retire  and  reconsider  the  matter  and  bring 
in  a  proper  verdict;  i.  e.,  one  in  proper  form. 
But  it  is  especially  incumbent  upon  the  Judge 
not  even  to  suggest  the  alteration  of  a  ver- 
dict in  substance,  and  in  such  matters  he 
should  act  with  great  caution.  In  our  own 
state  these  views  are  supported  by  the  great 
names  of  Taylor  and  Henderson  in  State  v. 
Arrington,  7  N*.  C.  573.  Later  cases:  State 
▼.  Bishop,  73  N.  C.  44,  and  Willoughby  v. 
Threadgill,  72  N.  C.  438.  This  is  the  view 
taken  by  nearly  all  the  courts  in  the  Union. 
See  Grant  v.  State  (Fla.)  14  South.  757,  23 
L.  R.  A.  725.  The  note  to  this  case  is  very 
full,  and  quotes  from  nearly  all  the  courts 
of  last  resort  in  this  country.  See,  also, 
Abbott's  Trial  Brief,  Cr.  (2d  Ed.)  729.  A 
verdict  which  must  be  "interpreted" — one 
which  requires  a  course  of  reasoning  to 
demonstrate  Its  meaning— ought  not  to  be 
accepted.  Verdicts  should  be  able  to  speak 
for  themselves.  In  criminal  cases,  such  as 
this,  the  Jury  discharge  their  duty  best  by 
responding  in  the  time-honored  formula, 
••Guilty"  or  "Not  guilty,"  and  no  more.  We 
have  no  hesitation  in  holding  that  the  ver- 
dict which  the  court  refused  to  accept  was 
insensible  and  of  very  doubtful  import,  if 
not  repugnant,  and  that  his  honor  used  most 
discreet  and  impartial  language  in  directing 
the  Jury  as  to  their  duty. 

No  error. 
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(137  N.  C.  513) 

NEWSOMB  T.  Wl^STERN  UNION  TEI4D- 

6RAFH  CO. 
(Supreme  Court  of  North  Carolina.    March  21, 

1905.) 

TEUOBAPH  OOICPANIBS— BBBOB  IS  TBANSKIS- 
SION  07  MSSSAGB— DAMAGBa>HBU7FICIENCT  OW 
BVIDBNCE— FAILUBE  TO   BEFEAT  ICBSSAOE. 

1.  The  sender  of  a  telegraphic  message  order- 
ing whisky  for  a  certain  purpose  cannot  recover 
damages  resultins  from  failure  to  receive  the 
whisky  hecause  of  an  error  in  transmitting  the 
message,  without-  showing  that  the  order  for 
whisky  would  have  been  filled  if  the  message 
had  been  properly  transmitted. 

2.  Neither  can  he  recover  such  dama^  where 
the  telegraph  company  did  not  have  notice  of  the 
purpose  for  which  the  whisky  was  ordered,  and 
the  probable  consequences  which  would  result 
from  its  negligence,  the  message  itself  not  giv- 
ing such  notice. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  46b 
Cent  Dig.  Telegraphs  and  Telephones,  |  65.] 

3.  A  telegraph  company  is  liable  for  any  di- 
rect damages  resulting  from  its  failure  on  a  ten- 
der of  charges  to  repeat  or  trace  a  telegram 
which  had  not  been  properly  transmitted. 

Appeal  from  Superior  Court,  Sampson 
County;   Ferguson,  Judge. 

Action  by  T.  J.  Newsome  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

R.  C.  Strong  and  F.  H.  Busbee  ft  Son,  for 
appellant 

CLARK,  C.  J.  The  plaintiff  delivered  to 
defendant  for  transmission  the  following 
telegram:  "Send  by  express  four  gallons  of 
com.  Mints  siding.  Rush.  Raft  hands. 
T.  J.  Newsome.*'  This  message,  when  deliv- 
ered to  sendee,  purported  to  be  signed  "T.  J. 
Seesoms.".  The  sendee,  not  knowing  any 
such  party,  did  not  send  the  whisky.  This 
Is  an  action  for  damages,  the  complaint  al- 
leging that  the  plaintiff  had  accumulated 
timber  and  rosin  at  his  place  of  business  to 
be  rafted  to  Wilmington  on  the  first  full 
freshet  (which  was  then  up);  that  raft  hands 
would  not  work  without  whisky;  that  by  rea- 
son of  failure  to  get  It  the  hands  refused  to 
work;  that  the  freshet  went  down,  and  be- 
fore It  rose  again  rosin  had  depreciated,  to 
plaintlfTs  great  loss;  and  besides,  the  plain- 
tiff, In  anticipation  of  getting  the  whisky, 
drew  drafts  on  faith  of  above  stores  to  be 
shipped,  which  stores  not  arriving  In  Wil- 
mington on  that  freshet  caused  said  drafts  to 
be  protested,  to  damage  of  plaintiff's  credit 
and  business  Rtandlng.  These  damages  wex% 
disallowed  by  the  court,  doubtless  because  too 
remote  and  speculative,  and  the  plaintiff  Is 
not  appealing.  The  defendant  excepted,  and 
appeals  because  the  court  told  the  Jury  that 
plaintiff  could  recovw  whatever  expense  he 
incurred  (in  consequence  of  the  error  of  de- 
fendant) in  payment  of  his  hands  and  his  ex- 
pense In  sending  to  Clinton  and  Mints  Siding. 
This  was  error,  for  two  reasons:  First,  It 
did  not  appear  In  the  evidence  that  the  whis- 


ky would  have  been  sent  tf  the  message, 
when  received  by  sendee,  had  had  the  plain- 
tiff^s  name  properly  signed  thereto;  nor  does 
It  appear  that  the  defendant  had  any  express 
notice  of  the  purpose  for  which  the  whisky 
was  ordered,  and  the  probable  consequences 
which  would  result  from  Its  negligence,  and 
the  face  of  the  message  did  not  Itself  put  the 
defendant  on  notice  of  such  facts.  The 
words  "four  gallons  com"  might  possibly,  as 
a  local  expression,  have  been  understood  by 
defendant's  agent  to  mean  that  quantity  of 
whisky,  but  there  was  no  notice  to  defendant 
of  the  specific  purpose  for  whldi  whisky 
was  needed,  nor  of  the  probable  conse- 
quences of  failure  to  get  It  The  sendee, 
from  the  course  of  his  dealings,  might  have 
understood  the  purpose  for  which  the  whisky 
^vas  to  be  used,  from  the  wording  qf  the  tele- 
gram, but  there  Is  no  evidence  that  the  de- 
fendant knew.  It  Is  true  It  Is  In  evidence 
that  after  the  failure  of  the  whisky  to  arrive 
the  plaintiff  went  to  the  defendant's  office, 
and  asked  to  have  the  telegram  repeated  or 
traced,  tendering  the  money,  and  at  the  same 
time  stated  the  purposes  for  which  the  whis- 
ky was  needed,  and  his  probable  loss  from 
Its  not  being  received.  Failure  of  the  de- 
fendant to  do  this  as  requested  was  negli- 
gence, and  it  would  be  liable  for  any  direct 
damage  from  failure  to  repeat  or  trace  the 
telegram;  but  there  is  no  evidence  as  to  the 
amount  of  such  damages,  If  any,  and,  be- 
sides, it  Is  not  shown  that  the  whisky  would 
have  been  sent  If  telegram  had  been  repeated. 
Brror. 


(1S7  N.  G.  503) 
BOARD    OF    SCHOOL    DIRECTORS    OF 
BUNCOMBB  COUNTY  v.  CITY  OF 
ASHBVILLB. 

(Supreme  Court  of  North  Carolina.    BCarch  21, 

1905.) 

AFPXAIr— LAW  OF  THE  CASE— FIKES  AND  PENAL- 
TIBS— DISPOSITION— SCHOOL  FUNDS. 

1.  Where,  after  appeal,  there  has  been  no 
change  in  the  status  of  the  parties,  and  no  prop- 
erty right  has  become  vested  by  reason  of  the 
rnhng  on  appeal,  the  appellate  court  on  a  sec- 
ond appeal  will  reverse  Its  first  ruling  if  it  is 
clearly  erroneous;  and  this  is  especially  true 
in  a  case  involving  a  construction  of  the  Con- 
stitution. 

2.  Under  Const  art  9,  |  5.  providing  that  the 
proceeds  of  all  penalties  ana  fines  collected  for 
breach  of  the  penal  laws  shall  go  to  the  public 
schools,  and  Code,  $  8820,  making  violations  of 
town  ordinances  misdemeanors,  fines  collected 
by  municipal  officers  in  criminal  prosecutions 
for  violations  of  city  ordinances  belong  to  the 
sdiool  fund  of  the  county. 

Appeal  from  Superior  Court  Buncombe 
County;  Shaw,  Judge. 

Action  by  the  board  of  school  directors  for 
Buncombe  county  against  the  city  of  Ashe- 
vUle.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Davidson,  Bourne  &  Parker,  for  appellant 
Locke  Craig  and  J.  D.  Murphy,  for  appellee. 
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CONNER,  J.  This  action  was  before  xm 
upon  complaint  and  demurrer  at  February 
term,  1901.  128  N.  G.  249,  38  S.  B.  874. 
It  was  then  decided  that  the  plaintiff  was 
entitled  to  maintain  the  action  for  the  re- 
covery of  the  fines  collected  by  the  defendant 
in  the  manner  set  forth  In  the  complaint. 
The  cause  was  thereupon  referred  for  the 
purpose  of  ascertaining  the  amount  of  fines 
collected*  etc.  Upon  the  filing  of  the  report 
the  plaintiff  moved  for  judgment  for  the 
amount  found  to  be  due  by  the  referee.  De- 
fendant resisted  the  motion,  etc.  Judgment 
was  rendered  as  set  forth  in  the  record. 
Defendant  excepted  and  appealed. 

The  defendant's  counsel,  in  their  well-con- 
sidered brief,  ttius  states  its  contention: 
"This  appeal  involTes  the  power  of  the  Leg- 
islature of  North  Carolina  to  appropriate  all 
or  any  part  of  Its  fines,  as  distinguished  from 
penalties,  arising  from  the  violation  of  the 
ordinances  of  the  dty  of  Asheville,  to  said 
city,"  etc.  The  appellant  also  insists  that 
each  fine,  as  collected  by  the  city,  is  prop- 
erly the  subject  of  a  separate  action,  and 
that  notice  should  have  been  given  of  each 
claim  before  suit  brought;  that,  it  appearing 
that  each  fine  was  less  than  $200,  the  su- 
perior court  had  no  Jurisdiction,  etc.  The 
plaintiff  contends  that  the  question  presented 
upon  this  appeal  has  been  expressly  decided 
in  this  cause  as  reported  in  128  N.  C.  249, 
38  S.  EL  874;  that  the  decision  therein  ren- 
dered is  the  "law  of  the  case,"  and  not  open 
to  further  litigation.  It  is  not  contended  that 
any  such  Judgment  has  been  rendered  in 
the  cause  as  will  work  an  estoppel  of  record, 
or  bring  the  case  within  the  operation  of  the 
principle  of  res  Judicata.  That  a  final  Judg- 
ment rendered  upon  a  demurrer  which  is  di- 
rected to  and  involves  the  merits  of  the  con- 
troversy works  an  estoppel  upon  parties  and 
privies  is  settled  by  several  decisions  of  this 
court'  The  principle  is  thus  stated  in  Enc. 
PI.  and  Pr.  vol.  6,  309:  •'When  a  demurrer 
goes  to  the  merits  of  the  action,  Judgment 
sustaining  it  is  conclusive  upon  the  parties, 
and  will  bar  another  action  for  the  same 
cause;  but  when  it  goes  only  to  matters  of 
form,  it  does  not  have  this  effect"  Johnson 
V.  Pate,  90  N.  0.  334;  Wllloughby  v.  Stevens, 
132  N.  O.  254,  43  S.  E.  636.  We  are  not 
prepared  to  hold  that  In  this  or  a  similar 
case  we  may  not  before  final  Judgment  re- 
view our  former  decision  upon  a  demurrer, 
and,  if  found  erroneous,  correct  our  mistake. 
The  limitations  by  which  Courts  of  Appeal 
are  bound  by  "the  law  of  the  case"  are  not 
clearly  defined.  Certainly,  when  no  rights  of 
property  have  become  vested  or  change  made 
in  the  status  of  the  parties  by  reason  of  a 
ruling  at  some  former  stage  of  the  litigation, 
a  court  should  not  be  concluded  from  re- 
viewing itself  and  correcting  its  errors. 
While  we  think  this  the  correct  view  in  any 
case,  there  would  seem  to  be  no  doubt  of 
our  duty  in  a  case  involving  the  construction 
of  the  Constitution.    No  one  can  have  a  vest- 


ed right  in  the  declsloii  of  a  constitutional 
question.  We  cannot  very  well  see  how  the 
Supreme  Court  can,  before  the  case  has  gone 
to  final  Judgment  be  estopped  by  "the  law 
of  the  case"  to  discharge  Its  duty  to  declare 
the  law.  A  very  different  question  is  pre- 
sented when  a  final  Judgment  has  been  ren- 
dered and  the  case  has  passed  beyond  Its 
control.  The  principle  upon  which  the  mat- 
ter in  controversy  becomes  fixed  does  not 
grow  out  of  the  idea  that  the  court  is  con- 
cluded, but  that  the  parties  are  estopped  to 
again  litigate  the  question  because  it  is  res 
Judicata.  We  were  referred  by  counsel  to 
the  case  of  City  of  Hastings  v.  Foxworthy, 
4S  Neb.  676,  68  N.  W.  956,  84  li.  B.  A^  321, 
tn  which  the  foundations  of  the  doctrine  are 
traced,  and  its  limitations  pointed  out  We 
concur  in  the  views  expressed  and  the  con- 
clusion reached  by  the  court  as  stated  in  the 
opinion  by  Irvine,  J.:  •'The  cause  having 
been  remanded  generally,  there  was  no  ad- 
judication of  any  rights  between  the  parties; 
that  the  record  presents  the  question  upon 
this  trial  as  well  as  upon  the  othen,  and 
that  it  is  within  the  power  of  the  court  to 
re-examine  its  former  decisions,  and  apply 
the  law  correctly.  We  think  that  ordinarily 
the  court  la  Justified  in  refusing  to  re-exam- 
ine the  questions  of  law  once  passed  upon, 
and  that  it  Is  only  when  it  clearly  appears 
that  the  former  dedsion  was  erroneous  that 
this  should  be  done."  If  this  record  present- 
ed the  conditions  stated,  we  should  find  no 
difficulty  in  performing  our  duty  to  render 
such  Judgment  as,  in  our  opinion,  is  in  ac- 
cordance with  the  Constitution  and  laws  of 
the  state.  We  also  concur  in  the  opinion 
that  when  the  question  has  been  considered 
and  decided,  the  court  will  not  reverse  Its 
former  decision  unless  it  clearly  appears 
that  It  is  erroneous.  The  considerations 
which  guide  and  control  the  court  in  this 
respect  are  obvious.  While  this  court  has  in 
four  cases  by  unanimous  opinions  decided 
the  very  question  now  presented  and  debat- 
ed, we  recognize  the  fact  that  both  plaintiff 
and  defendant  are  public  governmental  agen- 
cies  seeking  to  discharge  their  duty  in  re- 
spect to  these  funds,  and  are  prompted  by 
no  other  consideration  in  asking  a  reconsid- 
eration of  our  former  decisions.  We  are 
quite  sure  that  the  defendant  representing 
the  interest  of  the  city  of  Asheville,  acting 
under  the  advice  of  learned  counsel,  has  no 
other  purpose  than  to  present  In  the  strong- 
est possible  view  the  argument  sustaining 
its  contention  that  the  funds  in  controversy 
should  go  into  the  treasury  of  the  city  of 
Asheville,  The  argument  made  before  us  is 
entitled  to,  and  has  received,  the  most  care- 
ful consideration.  After  an  examination  of 
the  opinions  written  in  Board,  etc.,  v.  Hen- 
derson, 126  N.  C.  689,  36  S.  B.  158,  Schoo? 
Directors  v.  Asheville,  128  N.  C.  249,  38  & 
E.  874,  Bearden  v.  Fullam,  129  N.  C.  477.. 
40  S.  B.  204,  we  are  not  prepared  to  say 
that  the  construction  put  upon  section  5,  art 
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0,  of  the  Goiistitutloiit  Is  not  correct  In 
Board,  etc^  v.  GreenylUe,  182  N.  0.  4,  43 
8.  E.  472,  the  sole  question  was  the  statute 
of  limitations.  It  must  be  conceded  that  the 
language  of  article  9,  |  5,  is  not  so  clear  as 
might  be  desired.  This  court,  in  Katzenstein 
▼.  B^  R.,  84  N.  G.  688^  first  discussed  the 
power  of  the  Legislature  to  give  to  inform- 
ers the  entire  penalty  incurred  for  the  viola- 
tion of  a  statutory  duty.  Mr.  Justice  Ashe 
says:  'There  is  a  distinction  between  those 
penalties  that  accrue  to  the  state  and  those 
that  are  given  to  the  person  aggrieved,  or 
such  as  may  sue  for  the  same;  and  no  doubt 
this  distinction  was  in  contemplation  of  the 
framers  of  the  Constitution  when  they  adopt- 
ed that  section."  The  learned  Justice  con- 
eludes  that  it  is  within  the  power  of  the 
Legislature  to  give  to  the  person  aggrieved, 
at  to  the  person  who  will  sue  for  the  same^ 
the  enthre  penalty  incurred.  This  construc- 
tion of  the  Ck>nstltution  has  been  accepted 
and  followed  both  by  this  court  and  the  Leg- 
islature since  1881  Hodge  v.  R.  R.,  108  N. 
G.  24,  12  S.  B.  1041.  Mr.  Justice  Avery,  in 
a  concurring  opinion,  expresses  his  dissent 
from  the  conclusion  reached  in  Katzenstein's 
Gase.  Certainly  much  may  be  said  to  sus- 
tain his  view.  The  question  was  again  fully 
considered  by  the  court  in  Sutton  v.  Phil- 
Ups,  116  N.  C.  502,  21  8.  £.  968,  and  the  de- 
cision in  Katzenstein's  Case  approved;  Fair- 
doth,  C.  J.,  and  Avery,  J.,  dissenting.  The 
defendant  does  not  question  these  decisions; 
on  the  contrary,  it  insists  that  they  are  cor- 
rect, and  that  the  Legislature  has  the  power 
to  appropriate  to  a  municipal  corporation  a 
portion  or  all  of  the  fines  collected,  etc.,  in 
the  same  manner  and  to  the  same  extent  as 
penalties.  The  question  has  been  fully  con- 
sidered by  this  court,  and  its  conclusion  uni- 
formly adhered  to.  We  have  examined  the 
arguments  and  authorities  upon  which  the 
decisions  are  based.  Without  intending  to 
be  critical,  we  tfflnk  the  question  stated  in 
defendant's  brief  is  not  strictly  accurate. 
It  is  said:  ''This  appeal  involves  the  power 
of  the  Legislature  to  appropriate  all  or  any 
part  of  fines— as  distinguished  from  penal- 
ties— ^arising  from  the  violation  of  ordinances 
of  the  city  of  Ashevllle  to  the  said  city." 
For  the  reasons  we  will  undertake  to  give, 
the  question  presented  is,  Has  the  Legisla- 
ture the  power  to  appropriate  all  or  any  of 
the  fines  imposed  upon  conviction  of  misde- 
meanors committed  by  violating  the  ordinan- 
ces of  the  city  of  Ashevllle?  We  think  the 
argument  to  a  very  large  extent  hinges  upon 
the  different  way  of  stating  the  question. 
While  there  is  much  force  in  the  defendant's 
contention.  It  is  difllcult  to  conclude  that  the 
authors  of  the  Constitution  intended  that 
fines  imposed  in  criminal  prosecutions  could 
be  appropriated  to  private  citizens  or  mu- 
nicipal corporations.  The  argument.  If 
sound,  leads  to  the  conclusion  that  the  L^^ 
islature  may  give  to  private  prosecutors  a 
portion  or  all  of  the  fines  imposed  and  col- 


lected as  a  punishment  for  ofTenses  against 
the  criminal  law.  It  Is  settled  that  the  Leg- 
islature may  give  to  cities  and  towns  the  en- 
tire penalty  incurred  for  the  violation  of  or- 
dinances to  be  recovered  in  a  civil  action; 
but  when  the  state  interposes,  and  declares 
the  violation  of  an  ordinance  a  misdemeanor, 
the  fine  imposed  for  the  criminal  offense 
must  go  in  the  way  directed  by  the  Consti- 
tution. The  town  may,  under  its  authority 
to  make  and  enforce  ordinances  for  Its  bet- 
ter government,  enforce  such  ordinances  by 
the  imposition  and  collection  of  penalties. 
It  has  no  power  to  impose  fines,  and,  al- 
though in  many  instances  the  word  "fine" 
Is  used,  it  is  but  a  penalty  to  be  recovered 
as  other  penalties  by  a  civil  action.  Code, 
I  8804.  Prior  to  the  act  of  1871  (Acts  1871- 
72,  p.  844,  c.  195;  Code,  I  8820)  there  was 
no  other  way  provided  for  the  enforcement 
of  obedience  to  town  ordinances.  A  viola- 
tion of  such  ordinances  was  not  a  misde- 
meanor. State  V.  Parker,  75  N.  O.  249,  22 
Am.  Rep.  669.  In  Wilmington  v.  Davis,  63 
N.  C.  582,  it  was  held  that  the  special  courts 
authorized  to  bo  created  by  the  Legislature 
by  section  14^  art  4,  had  no  Jurisdiction  to 
try  an  action  for  the  recovery  of  a  penalty 
imposed  for  the  violation  of  a  town  ordi- 
nance. The  power  of  the  mayor  or  other 
chief  ofl^cer  of  a  town  to  hear  and  determine 
a  criminal  action  is  derived  from  section 
3818  of  the  Code,  by  which  he  is  constituted 
an  inferior  court,  to  be  called  a  "municipal 
court"  He  is  made  a  magistrate  and  con- 
servator of  the  peace,  and  within  the  corpo- 
rate limits  of  any  city  or  town  given  the 
jurisdiction  of  a  Justice  of  the  peace  in  all 
criminal  matters  arising  under  the  laws  of 
the  state  or  under  the  ordinances  of  the  town. 
In  imposing  fines  for  misdemeanors,  whether 
committed  by  violating  an  ordinance  or  any 
other  criminal  law,  he  has  the  same  power 
and  Jurisdiction  and  concurrent  with  a  Jus- 
tice of  the  peace  in  such  town.  It  is  there- 
fore not  accurate  to  say  that  fines  imposed 
by  him  are  for  the  enforcement  of  a  town 
ordinance  or  punishment  for  the  violation 
thereof.  They  are  so  only  because  by  the 
criminal  law  the  violation  of  a  town  ordi- 
nance is  made  a  misdemeanor.  The  warrant 
runs  against  the  form  of  the  statute  and  the 
peace  and  dignity  of  the  state.  State  v. 
Taylor,  133  N.  C.  755,  46  S.  E.  5.  It  is  held 
that  a  Justice  of  the  peace  has  concurrent 
Jurisdiction  of  a  charge  of  violating  a  town 
ordinance,  because  it  is  a  misdemeanor. 
State  V.  Merritt,  83  N.  C.  677.  A  party  vio- 
lating a  town  ordinance  may  be  prosecuted 
by  the  state  for  the  misdemeanor,  and  sued 
by  the  town  for  the  penalty.  State  v.  Tay- 
lor, supra.  We  can  see  no  more  reason  why 
It  should  be  competent  for  the  Legislature 
to  give  to  the  town  all  or  a  part  of  the  fine 
Imposed  for  a  misdemeanor  committed  by 
violating  a  town  ordinance  than  for  a  mis- 
demeanor committed  by  violating  any  other 
criminal  law  of  the  state.    A  fine  imposed 


282 


60  S0UTHBA8TERN  RBPOBTBB. 


(M.a 


for  an  assault,  or  for  retailing  without  li- 
cense*  or  any  other  misdemeanor  committed 
within  the  corpwate  limits,  cannot  be  dis- 
tinguished, in  respect  to  the  power  of  the 
Legislature  to  appropriate  or  give  it,  or  any 
part  of  it,  to  the  town,  from  a  like  fine  im- 
posed for  a  misdemeanor  committed  by  yio- 
lating  a  town  ordinance.  Nor  can  we  see 
why,  if  the  fine,  or  any  part  of  it,  may  be 
given  to  the  town,  it  may  not  by  the  same 
power  be  given  to  the  prosecutor,  or  to  any 
private  citizen.  .When  the  power  is  conced- 
ed, we  find  no  limit  to  its  exercise  save  the 
wisdom  of  the  legislative  department  of  the 
government  If  we  found  the  power  in  the 
Constitution,  we  should  not  hesitate  to  so 
declare.  It  is  not  our  province  to  construe 
it  out  of  the  organic  law  because  of  any  sup- 
posed apprehension  on  our  part  that  it  might 
be  abused.  When,  however,  the  language  of 
the  Constitution  or  meaning  thereof  is  doubt- 
ful, and  a  general  purpose  ia  indicated  In 
respect  to  the  matter  in  controversy,  it  is 
not  only  legitimate,  but  our  duty,  to  test  the 
strength  of  the  aigument  by  looking  to  its 
practical  efTects,  and  ascertain  how  the. gen- 
eral purpose  may  be  afTected  by  adopting  the 
proposed  conclusion. 

Judge  Ashe  draws  the  distinction  between 
'*those  penalties  that  accrue  to  the  state  and 
those  that  are  given  to  the  person  aggrieved." 
This  distinction  is  recognized  in  Hodges  v. 
R.  R.,  supra.  We  should  be  slow  to  con- 
clude that  it  was  intended  that  fines  im- 
posed for  violation  of  the  criminal  laws 
which  accrue  to  the  state  could  be  distrib- 
uted among  or  appropriated  to  objects  other 
than  those  named  in  the  Constitution.  It 
is  conceded  that,  but  for  the  word  "or* 
between  the  words  "and"  and  "all,"  no 
doubt  could  be  entertained  that  "all  fines" 
were  given  to  the  school  fund.  An  analysis 
of  the  entire  sentence  indicates  a  purpose 
on  the  part  of  the  draftsman  to  make  a  dis- 
tinction between  "penalties  and  forfeitures" 
and  "fines,"  and  to  group  them  into  separate 
classes — "the  clear  proceeds  of  all  penalties 
and  forfeitures,  and  of  all  fines,"  etc.  Why 
insert  the  conjunction  between  "penalties" 
and  "forfeitures,"  and  again  between  these 
two  and  "fines,"  if  they  were  included  in 
one  class?  It  is  true  that  the  word  "of 
leaves  the  entire  sentence  obscure,  and  open 
to  construction.  It  may  be  that,  as  sug- 
gested* by  Judge  Ashe,  "if  it  was  intended 
to  give  the  school  fund  all  penalties,  as  well 
those  that  belong  to  the  state  as  those  that 
are  given  to  the  party  agreed  or  common  in- 
former, then  the  statutes  giving  penalties 
in  both  cases  would  be  a  'dead  letter.'"  It 
is  a  common  custom  to  give  either  all  or 
a  part  of  penalties  to  the  person  aggrieved 
or  any  person  who  will  sue  for  the  same, 
whereas  it  would  introduce  a  novelty  into 
our  law  to  distribute  a  fine  Imposed  for  the 
violation  of  the  criminal  law,  and  bring 
about  many  strange  and  dangerous  innova- 


tions in  our  criminal  Jurisprudence.  The 
able  counsel  for  the  defendant  says  that  if 
this  court  will  define  "clear  proceeds"  the 
difi^culty  will  be  cleared  up.  If  we  adopt 
the  argument  of  counsel,  we  must  hold  that 
fines  are  in  the  same  class  as  penalties,  and, 
following  Katzenstein's  case,  we  would  be 
forced  to  the  conclusion  that  the  disposition 
of  both  are  entirely  within  the  power  of  the 
Legislature,  which  nullifies  the  clearly  ex- 
pressed purpose  of  the  people  that  they 
shall  go  into  the  oounty  school  fund.  If 
we  stop  short  of  this  conclusion,  and  lim- 
it the  words  "clear  proceeds"  to  the  power 
to  dispose  of  only  a  part  of  the  fine,  we 
might  well  say  that  the  power  of  the 
Legislature  is  exhausted  by  giving  to  the 
clerk  or  sheriff  a  reasonable  commission  for 
collecting  the  fines,  to  be  deducted  from 
the  amount  before  paying  it  over  to  the  treas- 
urer of  the  school  fund.  The  words  "clear 
proceeds"  could  thus  have  full  force  and  op- 
eration without  giving  the  unlimited  power 
claimed  by  the  defendant  By  reference  to 
section  3739  of  the  Code,  regulating  the  fees 
of  the  clerk,  we  find  that  he  is  given  "five 
per  cent  commission  on  all  fines,  penalties, 
amercements,  and  taxes  paid  to  him  by  vir- 
tue of  his  office."  we  might  well  conclude 
that  the  05  per  cent  of  the  fines  constitutes 
the  "clear  proceeds,"  and  that  this,  or  such 
other  reasonable  commission  as  should  be  fix- 
ed, exhausted  the  power  of  the  Legislature 
to  appropriate  the  amount  so  collected,  and 
was  ill  the  contemplation  of  the  draftsman 
in  using  the  term  "clear  proceeds"  as  ap- 
plied to  fines. 

The  defendant's  counsel  strongly  urges 
upon  us  the  hardship  visited  upon  cities  and 
towns  by  the  decisions  made  by  this  court 
They  say  that  they  have  been  deprived  of 
an  important  source  of  revenue.  This  con- 
dition has  resulted  from  the  fact  that  they 
have  been  heretofore  appropriating  these 
fines,  and  we  fully  recognize  the  hardship 
imposed  by  requiring  the  payment  This 
court,  beginning  in  the  Henderson  Case,  held 
that  no  statute  of  limitations  protected  them. 
It  noTV'  holds  that  they  cannot  be  called  upon 
to  account  for  amounts  collected  beyond  two 
years.  Board,  etc.,  v.  Greenville,  supra.  We 
presume  that  a  large  majority  of  the  towns 
have  acquiesced  in  the  decisions,  and  made 
settlement  with  the  boards  of  education. 
However  this  may  be,  we  must  declare  our 
conclusion  as  we  reach  it  While  the  fines 
collected  for  violations  of  the  criminal  laws 
in  the  city  of  Asheville  will  not  in  the  fu- 
ture, go  into  the  general  treasury  of  the  city, 
they  will  contribute  to  the  support  of  her 
splendid  system  of  public  schools,  which  re- 
fiect  so  much  credit  upon  the  wisdom  and 
foresight  of  her  citizens.  It  is  a  wise  policy 
to  apply  the  fines  imposed  for  the  commis- 
sion of  crimes  to  one  of  the  most  useful  and 
valuable  agencies  for  the  prevention  of 
crimes,  the  public  schools,  whereby  the  chi>- 


N.a) 


STATE  T.  BXUIL 


283 


dreD  of  the  state  are  educated  to  obey  the 
law  and  strengthen  the  commonwealth. 

The  Judgment  of  the  snperior  court  must 
be  afllrmed. 


(138  N.  C.  599) 


8TATB  T.  EXUM. 


(Sapreme  Court  of  North  Carolina.    March  21, 

1905.) 

HOinCinB— PBETIOUS    THBKATB— ADMISSION    OT 

BVIDENCl^-HSUFnCIEnCT  OF  EVIDEISrOB— IH- 

STBUCTI0N8— 6WEABINO     WITNESSES. 

I.  In  a  prosecution  for  homicide,  evidence  of 
previous  declarations  by  defendant,  showing 
animosity  against  deceased  as  well  as  direct 
threats  to  take  his  life,  is  admissible. 

Z  It  is  proper  to  admit  evidence  of  a  previous 
threat  by  defendant  against  deceased,  though  it 
included  also  a  threat  against  another  person, 
where  the  jury  was  instructed  that  it  could  be 
considered  only  so  far  as  it  related  to  deceased. 

[Ed.  Nota — For  cases  in  point,  see  toL  26, 
Cent.  Dig.  Homicide,  |<  832-^7.] 

8.  Defendant  was  not  prejudiced  by  the  fact 
that  a  witness  was  not  sworn  before  his  ex- 
amination  commenced,  where  he  was  afterwards 
8Worn,  and  his  testimony  was  restated,  and  the 
jury  instructed  to  disregard  the  statement  by 
the  witness  before  he  was  sworn. 

4.  The  mere  fact  that  defendant  was  in  custody 
when  he  made  an  admission  to  an  officer  does 
not  render  evidence  of  such  admission  inadmii^ 
sible. 

5.  In  a  prosecution  for  homicide,  where  there 
is  no  evidence  of  self-defense  in  the  case,  it  is 
proper  to  exclude  evidence  as  to  whether  de- 
ceased was  in  the  habit  of  carrying  a  weapoi^ 
whether  defendant  knew  of  such  habit,  and 
whether  there  was  ill  feeling  between  defendant 
and  deceased 

&  On  a  trial  for  homicide  defendant's  wife 
was  asked  on  cross-examination  if  she  had  ever 
beat  hypnotised  by  defendant,  and  answered, 
**Ye8,  three  times."  Held,  that  the  answer  was 
properly  admitted  as  affecting  her  credibility, 
as  defendant  testified  that  he  had  hypnotized  his 
wife  on  three  occssions,  and  his  testimony  tend- 
ed to  show  that  he  had  great  influence  over  her. 

7.  Where  defendant's  wife  had  testified  in  his 
behalf,  evidence  that  on  the  day  of  the  homicide 
the  wife  stated,  *'Oh,  little  did  I  think  that  I 
would  have  married  a  murderer  in  my  own  fam- 
ily,'* was  admissible  for  the  purpose  of  impeach- 
ment 

8.  The  homicide  occurred  In  the  presence  of 
W.  and  defendant's  wife.  The  next  morning  W. 
made  an  affidavit  of  the  facts  before  a  justice  of 
the  peace,  and  in  the  presence  of  defendant's 
wife.  The  justice  testified  that  he  read  the  affi- 
davit to  W.  and  defendant's  wife,  and  they  both 
said  the  statement  was  correct.  Heldy  that  the 
affidavit  was  admissible  to  corroborate  W.  and 
to  contradict  defendant's  wife. 

9.  On  trial  for  homicide,  a  letter  written  by 
defendant,  showing  ill  will  toward  deceased.  Is 
admissible. 

10.  Evidence  that  defendant  had  strong  enmity 
toward  deceased;  had  expressed  an  intention  to 
take  his  life ;  that  defendant,  on  the  occasion  of 
the  homicide,  withdrew  from  the  room  where 
they  were  together,  and,  on  hearing  some  re- 
mark by  deceased,  immediately  returned,  and, 
after  asking  whom  deceased  meant,  seized  his 
pist'^!.  ar-d  advanced  on  dpoeased  while  in  a  re- 
clinmg  attitude,  and,  as  deceased  was  endeavor- 
ing to  escaptj,  fired  a  bullet,  which  lodged  in  his 
backbone,  paralysing  his  lower  limbs,  and  as 
deceased  fell  fired  another  bullet  into  his  brain. 
causing  Instant  death — ^justifies  a  conviction  of 
murder  In  the  first  degree. 

II.  In  a  prosecution  for  homicide  it  was  proper 
to  instruct:     ''In  determining  the  question  of 


{premeditation  and  deliberation  It  Is  competent 
or  the  jury  to  take  into  consideration  the  con- 
duct of  the  prisoner  before  and  after,  as  well 
as  at  the  time  of,  the  homicide,  and  all  the  cir- 
cumstances connected  with  the  homicide ;"  there 
being  evidence  that  as  defendant  wss  withdraw- 
ing from  the  scene  he  was  met  by  the  brother 
of  deceased,  that  he  drew  his  pistol  on  the  broth- 
er, and  made  him  stand  aside,  so  that  he  could 
escape  without  hindrance. 

12.  Though  the  words  "premeditated"  and  "de- 
liberation" have  not  exactly  the  same  meaning, 
if  an  instruction  on  murder  in  the  first  degree  is 
in  words  which  express  both  ideas,  and  fully  ex- 
plain them  to  the  jury,  it  is  correct,  though  the 
court  may  not  define  each  word  separately. 

18.  Where  the  court  defined  the  crime  of  man- 
slaughter as  applied  to  the  facts  in  the  case, 
it  is  sufficient  without  giving  an  abstract  defini- 
tion of  that  crime. 

14. The  court  instructed  the  jury:  "If  you 
find  from  the  evidence  that  defendant  willingly 
engaged  in  a  fight  with  deceased,  and  that  deceas- 
ed threw  his  hand  to  his  pocket,  and  advanced 
on  defendant  in  a  threatening  manner,  and  that 
defendant,  being  willing  to  fight,  seised  a  pistol, 
and  shot  deceased,  and  deceased  died  from  the 
wound  then  inflicted  by  defehdant,  defendant 
would  be  guilty  of  manslaughter,  provided  that 
you  find  that  the  appearances  and  manner  of 
deceased  were  such  as  to  cause  defendant  to  be- 
lieve that  deceased  was  armed  with  a  deadly 
weapon,  and  that  defendant  did  believe  that  he 
was  so  armed,  and  was  about  to  harm  him  with 
it"  Held  a  proper  instruction  as  to  manslaugh- 
ter. 

15.  If  the  instructions  as  a  whole  present  the 
law  correctly,  the  fact  that  some  expressions, 
when  standing  alone,  might  be  regarded  as  er^ 
roneous,  is  no  ground  for  reversal. 

Appeal  from  Superior  Gonrt,  Lenoir  Conn- 
ty;   Moore,  Judge. 

William  Ezum  was  convicted  of  murder, 
and  appeals.    Affirmed. 

The  prisoner  was  tried  before  Moore,  J., 
and  a  Jury,  at  September  term,  19(U,  of  the 
superior  court  of  Lenoir  county,  for  the  mur- 
der of  Guy  Walston.  The  evidence  on  the 
part  of  the  state  tends  to  show  that  the 
homicide  occurred  on  Saturday,  September  8, 
1904,  at  the  house  of  Runle  Walston,  in  Le- 
noir county.  Mrs.  Bxum  (formerly  Mrs.  Wal- 
ston), the  mother  of  the  deceased  and  Runle, 
and  wife  of  the  prisoner,  was  on  a  visit  with 
her  husband  at  the  Home  of  her  son,  Runle, 
whose  wife  was  confined  in  bed  by  fever. 
They  arrived  on  Tuesday  before  the  homi- 
cide occurred  on  Saturday  next.  Guy,  the 
deceased,  who  had  been  working  in  Greene 
county,  about  20  miles  away,  came  on  Sat- 
urday. The  following  named  persons  wit- 
nessed the  shooting:  Mrs.  Mary  A.  Walston, 
wife  of  Runle,  Mrs.  Exum,  wife  of  the  pris- 
oner, and  Miss  Zenobla  Jones.  After  the 
dinner  the  prisoner  went  into  the  room  of 
Mrs.  Walston.  Miss  Jones  was  there  when 
the  prisoner  entered.  Guy  came  in,  and  sat 
down  by  the  bedside  of  Mrs.  Walston,  near 
an  open  window,  with  bis  head  on  a  pillow 
and  his  feet  on  a  sewing  machine,  and  was 
fanning  Mrs.  Walston.  The  prisoner  retired 
when  Guy  came  in,  going  to  an  adjoining 
room.  Mrs.  E^cum  came  in,  and  sat  down  at 
the  foot  of  the  bed,  and  she  and  Guy  com- 
menced talking.  She  was  telling  him  about 
Exum  going  down  the  country  next  week  to 
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look  for  a  place  to  Uye  another  year,  and 
Guy  asked  bis  mother  if  she  was  going  with 
Ezum,  and  she  said  "Yes,  I  reckon  I  will." 
Gay  then  made  use  of  an  opprobrious  epithet 
about  Exum.  Ezum  then  pushed  the  ell 
door  open,  and  came  into  the  room,  and  ask- 
ed Guy  whom  he  was  talking  abou^  and  Guy 
laughed,  and  said,  "You."  Ezum  then  reach- 
ed up  on  the  bookcase  and  got  his  pistol,  and 
came  towards  him  with  pistol  pointed  at 
him.  When  he  got  to  the  east  comer  of  the 
fireplace,  Mrs.  Ezum  pushed  him  back  in  the 
comer  nezt  to  the  bureau,  and  tried  to  take 
the  pistol  away  from  him.  Guy  then  Jumped 
up  and  ran  for  the  door.  Just  as  he  passed, 
and  was  midway  of  the  fireplace,  Ezum 
whirled,  and  shot  him  in  the  left  shoulder. 
Guy  turned,  fell  forward,  and  put  his  arms 
around  his  mother's  waist,  and  swung 
around  on  the  hearth.  As  he  fell  forward, 
Ezum  put  his  pistol  to  his  head,  and  fired 
the  second  shot  into  his  brain,  causing  his 
Instanf  death.  The  physician  stated  that  the 
first  shot  entered  the  left  arm  Just  below  the 
shoulder,  and  from  behind  passed  through 
the  blade,  broke  the  third  rib,  and  embedded 
Itself  in  the  spinal  column,  third  dorsal,  frac- 
turing the  third  dorsal  yertebra;  that  the  ef- 
fect wotQd  cause  paralysis  from  the  fracture 
down;  and  the  person  who  fired  did  so  from 
behind,  not  directly,  but  at  an  angle. 

The  prisoner  offered  evidence  to  show  that 
he  and  his  wife  had  gone  to  the  house  of 
Runie  Walston  from  their  home  in  Greene 
county,  haying  been  sent  for,  that  his  wife 
might  assist  in  nursing  Mrs.  Runie  Walston, 
who  was  sick  in  bed  from  fever.  He  testified 
that  he  was  in  the  room  where  Mrs.  Wal- 
ston was  in  bed,  and  Guy  came  in,  and  wit- 
ness withdrew  into  an  adjoining  room.  Mrs, 
Ezum  and  Guy  (the  deceased)  commenced 
talking,  and  in  their  conversation  Guy  made 
use  of  an  offensive  remark  about  witness. 
When  he  re-entered  the  room,  and  asked  him 
whom  he  was  talking  about,  he  said,  "  Ton, 
Will,'  and  I  said,  'Guy,  I  wish  you  would 
please  quit  talking  about  me  and  calling  me 
names  as  you  Just  now  called  me,'  and  he 
said,  *I  will  quit  when  I  get  ready,  and  fiz 
you  besides.'"  He  then  threw  his  hand  to 
his  hip  pocket — his  left  hand  was  on  the  win- 
dow sill  in  front  of  which  he  was  lying — and 
raised  up.  At  this  Juncture  Miss  Jones  went 
out  "I  reached  then,  and  took  my  pistol 
off  the  bookcase.  Guy  had  advanced  some 
then,  and  I  said,  'Stop,  Guy,  stop;  don't 
come  on  me;'  and  he  said,  'I  will  stop  when 
I  fiz  you.'  My  wife  was  running  towards 
me  then,  and  she  said,  'Don't  shoot  in  here; 
it  will  scare  Alice.'  I  said,  'Well,  he  is  going 
to  kill  me.'  Then  I  presented  my  pistol  to 
shoot  him  in  the  right  arm,  and  Just  as  I 
presented  my  pistol  to  fire^  he  turned  his  left 
Bide  to  me,  and  I  fired.  My  wife  Jumped 
between  us.  Guy  threw  his  left  hand  on 
her  left  shoulder,  and  was  looking  over  her 
right  shoulder  into  my  face.  Then  I  felt 
something  striking  me  in  my  left  side  (about 


here),  and  I  threw  my  pistol  oyer  her  bead. 
She  said,  Don't  shoot  any  more,'  and  I  sal^ 
'He  will  kill  me,'  and  I  fired."  The  prisoner 
was  convicted  of  murder  in  the  first  degree, 
and  from  the  sentence  pronounced  on  the 
verdict  appealed. 

N.  J.  Rouse,  Loftln  ft  Varser,  and  Aycock 
ft  Daniels,  for  appellant  The  Attorney  Gen- 
eral, for  the  State. 

HOKB,*  J.  (after  stating  the  case).  We 
have  given  this  record  and  the  ezceptions 
noted  in  the  case  on  appeal  the  close  scrutiny 
and  careful  consideration  which  the  supreme 
importance  of  the  issue  demands,  and  can 
find  no  error  to  the  prejudice  of  the  prisoner 
or  his  cause.  The  first  12  ezceptions,  and 
ezceptions  16  and  17,  are  to  the  admission 
of  evidence  showing  previous  threats  on  the 
part  of  the  prisoner  against  the  deceased. 
These  threats  were  in  July  previous,  and 
some  as  far  back  as  January  or  February, 
1904^  They  tend  to  show  deep-seated  ani- 
mosity against  the  deceased,  some  of  them 
amounting  to  direct  threats  to  take  his  life, 
and  are  undoubtedly  competent  State  y. 
Hunt,  128  N.  G.  584^  687,  38  S.  B.  473;  State 
T.  Moore,  1<H  N.  C.  748,  10  S.  BL  183. 

We  suppose  the  real  objection  insisted  oa 
here  is  to  the  threat  testified  to  by  Runie 
Walston  in  the  following  language:  "He  [the 
prisoner]  said  that  not  only  Gousln  Sam,  but 
Guy,  had  told  on  him  things  that  were 
wrong,  and  that  a  man  by  the  name  of  John 
Shackelford  liked  to  have  got  him  into  trou- 
ble, and.  If  the  report  about  Gousln  Sam  be 
true,  he  was  going  to  kill  him,  and  while  he 
was  up  there  he  was  going  to  get  the  other 
two."  It  would  not  be  competent,  as  a  sep- 
arate proposition,  to  show  threats  against 
other  persons  than  the  deceased;  but  this 
statement  as  to  the  others  is  so  involved  in 
the  threat  against  the  deceased  that  it  was 
necessary  to  give  the  entire  statement  ta 
make  the  Jury  properly  apprehend  Its  sig- 
nificance as  against  the  deceased.  "He  was 
going  to  get  the  other  two,"  standing  by  it- 
self, would  be  meaningless,  and  by  giving 
the  entire  statement  it  became  perfectly 
plain.  His  honor  was  careful  to  tell  the  Jury 
that  this  conversation  was  only  competent, 
and  should  only  be  considered  as  evidence,  in 
so  far  as  it  related  to  Guy  Walston,  and  any 
statement  in  reference  to  Shackelford  and 
others  was  incompetent  Only  that  refer- 
ring to  the  deceased  is  competent  So  quail* 
fied  and  ezplained  there  was  no  error  in  per> 
mltting  the  statement  to  go  to  the  Jur/. 
State  v.  Crane,  110  N.  a  530,  15  S.  B.  231. 

Ezceptions  13,  14,  and  15:  In  swearing  the 
witnesses,  Mrs.  Walston  and  Miss  Jones  were 
not  present,  and  when  called  they  gave  their 
evidence  without  having  been  sworn.  The 
inadvertence  was  discovered,  and  they  were 
then  properly  sworn,  and  restated  their  tes- 
timony to  the  Jury.  In  this  connection  the 
Judge  told  the  Jury  "they  must  disregard 
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eacb  and  every  statement  made  by  theee  wit- 
nesses before  tbey  were  sworn,  and  mnst  not 
consider  anytbing  wbicb  tbese  witnesses  bad 
tben  said  as  eyidence  in  tbe  case."  Tbe 
judge  pursued  tbe  only  course  prefer,  and 
perbaps  permissible,  under  tbe  circumstance8» 
and  tbe  decisions  are  against  tbe  prisoner.  A 
case  Tery  similar  in  our  own  court  is  State 
v.  Morris,  84  N.  O.  766.  In  tbat  case,  Ruf- 
fin,  J.,  said:  "We  cannot  see  tliat  tbe  judge 
below  could  baye  proceeded,  under  tbe  cir* 
cumstances,  otberwise  tban  be  did.  If  be 
bad  made  a  mistrial,  it  would  bare  raised  a 
serious  question  as  to  wbetber  tbe  prisoner, 
having  once  been  in  jeopardy,  could  again  be 
put  upon  hlfi  trial.  *  *  *  It  is  impossible 
for  tbe  law  to  foresee  and  provide  for  all  tbe 
contingencies  tbat  may  arise  unexpectedly  in 
the  course  of  trial  on  tbe  circuits,  and  some- 
thing must  be  left  to  fbe  discretion  and  sound 
judgment  of  tbe  judge;  and  this  court  will 
not  undertake  to  review  tbe  exercise  of  tbat 
discretion.  It  is  true  tliat,  if  it  should  ap- 
pear tbat  this  discretion  had  been  so  exercis- 
ed tbat  tbe  prisoner  bad  been  deprived  of  a 
fair  trial,  this  court,  as  said  by  tbe  late  chief 
justice  bn  the  case  of  State  v.  Tilghman,  88 
N.  C.  518,  would  assert  tbe  right  to  grant  a 
new  trial.  But  we  cannot  perceive  tbat  this 
prisoner's  rights  were  in  any  way  impaired 
by  tbe  action  of  his  honor  in  tbe  premises. 
A  similar  decision  has  been  made  in  Com- 
monwealth V.  Keck,  148  Pa.  639,  640,  24  Atl. 

iei.'» 

Bxceptlons  18  to  22  are  to  statements  per^ 
tinent  to  tbe  inquiry  made  by  tbe  prisoner  to 
Tom  Albridge,  tb?  deputy  sheriff,  when  tbat 
officer  bad  bim  in  custody,  for  tbe  reason 
tbat  be  was  at  the  time  in  custody.  Tbese 
exceptions  are  witlK>ut  merit,  and  have  been 
frequently  decided  contrary  to  tbe  prisoner's 
podtion.  State  v.  Daniels,  184  N.  G.  641,  46 
6.  B.  748;  State  v.  De  Graff,  118  N.  O.  688, 
18  S.  B.  507;  State  v.  Ck>nly,  180  N.  a  683, 
41  8.  B.  584. 

H3xceptlons  28,  24,  and  25  are  in  response 
to  questions  asked  by  counsel  for  tbe  prisoner 
of  Mrs.  Bxum,  wife  of  tbe  prisoner,  tbe  first 
witness  who  testified  for  tbe  defense.  Tbe 
questions  are  as  follows:  "At  tbe  time  Quy 
and  £ixum  lived  with  yon,  do  you  know 
wbetber  it  was  Guy's  babit  to  carry  a  pis- 
tol?" Objection  by  tbe  state,  objection  sus- 
tained. Prisoner  excepted.  **Do  you  know 
wbetber  tbe  deceased  bad  tbe  babit  of  carry- 
ing concealed  weapons,  and,  if  so,  wbetber 
tbe  prisoner  knew  of  tbe  habit?"  Objec- 
tion by  state  sustained.  Prisoner  excepted. 
"State  wbetber  or  not  your  son  Guy  became 
angry  because  of  your  marriage  to  Mr.  Bx- 
um?" Objection  by  state  sustained,  and 
prisoner  excepted.  It  is  ordinarily  true  tbat 
on  trial  for  bomidde  neitber  tbe  character 
and  habits  of  tbe  deceased,  nor  even  bis  dis- 
position towards  tbe  prisonerr  is  relevant  to 
tbe  issue.  This  is  the  general  rule,  and  has 
been  declared  in  tbis  state  by  repeated  de- 
risions of  our  highest  court    State  v.  Bar- 


field,  30  K.  O.  844;  State  v.  Hogue,  61  N.  0. 

381;  State  v.  Chavis,  80  N.  0.  858;  State  v. 
Craine,  120  N.  0.  601,  27  S.  B.  72;  State  v. 
Byrd,  121  N.  0.  684,  28  S.  B.  863.  And  tbere 
are  certain  exceptions  to  this  rule,  equally 
well  supported  by  authority.  State  v.  Goocb, 
94  N.  C.  087;  State  v.  Turpin,  77  N.  0.  478, 
24  Am.  Bep.  455.  In  Turpln's  Case  tbe  ex- 
ceptions are  thus  stated:  *'Sucb  evidence  is 
admissible  when  there  is  evidence  tending  to 
show  tbat  tbe  killing  may  have  been  done 
on  a  principle  of  self-defense.  (2)  Wbere  the 
evidence  is  wholly  circumstantial  and  tbe 
cbaracter  of  tbe  transaction  is  in  doubt"  If 
this  evidence  had  been  offered  at  a  later 
stage  of  tbe  trial,  after  tbe  prisoner  bad  tes- 
tified, bis  evidence  tending  to  sbow  a  killing 
in  his  necessary  self-defense,  its  rejection 
would  have  been  reversible  error;  but  at  the 
time  the  ruling  of  tbe  court  was  made  there 
was  nothing  to  bring  tbe  proposed  evidence 
within  eitber  of  the  above-stated  exceptions. 
Mrs.  Bxum  was  tbe  first  witness  for  tbe  de- 
fense, and,  while  her  evidence  was  to  some 
extent  contradictory  to  tbe  staters  witnessei^ 
who  testified  to  the  occurrence,  and  while  it 
tended  in  several  particulars  to  support  tbe 
testimony  of  her  husband  afterwards  receiv- 
ed, yet  standing  alone,  her  testimony  was 
very  far  from  making  out  a  state  of  facts 
showing  tbat  tbe  killing  was  from  a  principle 
of  necessary  self-preservation.  Until  her  hus- 
band testified,  and  gave  significance  to  cer- 
tain of  her  statements,  supporting  bis  claim 
to  self-defense,  her  account  was  not  neces- 
sarily inconsistent  with  tbe  claim  of  the 
state.  Tbe  proposed  evidence,  tben,  comes 
under  neitber  of  tbe  exceptions;  not  under 
tbe  second,  for  tbere  were  four  eyewitnesses 
to  tbe  transaction,  and  not  under  tbe  first, 
as  tbe  evidence  did  not  at  tbat  time  tend  to 
sbow  a  killing  in  tbe  necessary  self-defense 
of  tb^  prisoner.  Tbe  evidence  of  Mrs.  Elxum 
is  not  set  out  bere  because  of  its  length,  and 
because  not  necessary  to  explain  tbe  prin- 
ciple on  wbicb  our  decision  rests,  but  all  of 
it  bas  been  carefully  read  and  considered. 
We  must  not  be  understood  as  holding  tbat, 
if  tbe  ruling  of  tbe  court  below  had  been 
erroneous  in  rejecting  this  evidence,  tbe  er- 
ror would  bave  been  cured  by  admitting  tbe 
same  testimony  from  tbe  prisoner  himself 
and  from  otber  witnesses  at  a  later  stage  of 
tbe  trial,  wbicb  was  done.  Tbe  authorities 
cited  by  tbe  prisoner's  counsel  are  apt  to 
sbow  tbat  this  would  not  be  true.  State  v. 
Rollins,  118  N.  C.  722,  18  S.  B.  894.  We  rest 
our  decision  bere  on  tbe  ground  tbat  at  tbe 
time  tbe  evidence  was  offered,  and  as  tbe 
facts  tben  appeared,  tbe  ruling  of  tbe  court 
was  correct  and,  if  tbe  prisbner  desired  tbe 
benefit  of  tbe  evidence  from  tbis  witness,  be 
should  bave  offered  it  after  tbe  development 
of  tbe  trial  bad  made  it  competent  State  v. 
Cherry,  68  N.  G.  493. 

Tbe  next  four  exceptions— 26,  27,  28,  and 
29 — are  insisted  on  because  tbe  court  per- 
mitted tbe  state  to  ask  the  witness  (Mrs. 
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Exam)  If  she  had  not  been  hypnotized  by  her 
husband;  to  which  the  witness  answered, 
'Tes,  three  times."  While  this  subject  of 
hypnotism  has  received  to  some  extent  "Ju- 
dicial recognition/'  in  the  language  of  one  of 
the  briefs,  the  sources  of  its  power  and  the 
extent  of  Its  influence  are,  In  the  main,  un- 
known, and  we  must  hesitate  to  enter  on 
such  a  field  In  the  search  for  error.  The 
prisoner  testified  to  the  effect  that  he  had 
hypnotized  his  wife  on  three  occasions,  and, 
as  explained  by  him,  it  tended  to  show  that 
he  had  influence  over  her  to  a  greater  ex- 
tent than  usually  arises  from  the  relationship 
between  them.  If  this  be  correct,  the  evi- 
dence is  competent  as  affecting  her  credi- 
bility, and,  if  not,  then  we  are  unable  to  per- 
ceive how  the  prisoner's  case  was  prejudiced 
by  its  admission. 

The  next  two  exceptions  were  on  the  evi- 
dence of  J.  H.  Newsome,  who  was  permitted 
to  testify  to  certain  declarations  of  Mrs. 
Exum,  wife  of  the  prisoner.  This  witness 
said  that  Mrs.  Exum  on  the  day  of  the  homi- 
cide gave  him  her  account  of  the  occurrence, 
and,  as  stated  by  him,  contradicting  to  some 
extent  her  testimony  on  the  trial,  and  in  this 
connection  that  Mrs.  Exum  had  said  in  the 
witness'  presence,  **0h,  little  did  I  think  that 
I  would  have  married  a  murderer  in  my  own 
family."  While  Mrs.  Exum's  testimony, 
standing  alone,  did  not  tend  to  show  a  kill- 
ing in  self-defense  until  after  her  husband 
had  testified  stating  such  claim  on  his  pari, 
there  were  several  features  of  her  testimony 
which  were  contrary  to  the  state's  version, 
and,  when  taken  in  connection  with  his  tes- 
timony, tended  to  support  his  claim,  and  such 
was  the  impression  she  evidently  intended  to 
make  on  the  Jury.  To  our  minds,  this  dec- 
laration was  permissible  as  impeaching  evi- 
dence. The  court  admitted  It  for  tlrat  pur- 
pose only,  and  so  told  the  Jury  at  the  time 
it  was  received,  and  again  in  his  charge. 
This  exception  was  strongly  pressed  on  our 
attention,  and  the  prisoner's  first  criticism  on 
the  testimony  is  that  all  the  woman  intended 
by  this  expression  was  to  say  that  there  had 
been  a  homicide,  without  meaning  to  say  that 
it  was  criminal.  If  this  be  a  correct  inter- 
pretation, then  the  statement  would  be  harm- 
less, and,  in  any  event,  the  objection  would 
be  to  its  force,  and  not  to  its  competency. 

It  Is  further  urged,  however,  that  this  is 
not  a  statement  of  fact,  but  a  conclusion  or 
Inference  on  the  part  of  the  witness,  and  we 
are  referred  to  the  cases  of  State  v.  Rollins, 
113  N.  O.  722,  18  S.  E.  394,  and  State  v. 
Teachey,  134  N.  O.  656,  46  S.  E.  733.  In  this 
last  case  the  prosecution,  in  an  Indictment 
against  a  son,  tought  to  introduce  a  declara- 
tion of  the  father  that,  If  the  shooting  was 
done  at  9  o'clock  at  night,  he  would  have  to 
give  up  the  case,  as  he  could  not  account  for 
his  son  after  7  o'clock.  This  decision  was  on 
the  ground  that  there  was  nothing  in  the  fa- 
ther's testimony  which  the  declaration  tended 
to  contradict,  and  it  was  properly  ruled  out, 


because,  under  the  claim  of  contradiction,  the 
effect  of  the  evidence  would  be  tx>  admit 
against  the  son  a  declaration  of  the  father 
that  the  son  was  likely  guilty.  In  State  v. 
Rollins,  on  an  indictment  for  murder,  a  wit- 
ness— Mary  Brandon — ^who  had  testified  as 
to  hearing  a  crowd  near  her  home  using 
threatening  language  towards  each  other, 
was  asked  by  the  defendant,  **What  did  you 
say  to  those  that  came  to  your  door?"  the 
stated  purpose  being  to 'obtain  an  answer 
that  they  were  killing  a  man  out  there.  It 
was  in  the  night,  and  the  woman  had  seen 
nothing  of  the  occurrence,  and  on  objection 
the  question  was  held  Incompetent,  as  It  was 
sought  to  put  before  the  Jury,  as  substantive 
evidence,  a  statement  of  the  witness  that 
was  at  most  only  an  inference  or  siu-mlse  on 
her  part  The  court,  in  the  opinion,  said: 
'The  question  was  properly  ruled  out  It 
could  not  serve  to  corrot)orate  the  witness  as 
to  what  she  saw,  which  would  have  been 
competent,  but  only  to  show  her  belief  or 
surmise  at  the  time  of  the  nature  of  the  oc- 
currence." The  ruling  here.  In  our  opinion, 
does  not  confilct  with  either  of  these  de- 
cisions; not  with  the  case  of  State  v.  Teach- 
ey, for  the  witness  had  given  testimony  as 
an  eyewitness  to  the  occurrence  of  which  she 
was  speaking,  contradictory  of  the  state's 
testimony  and  tending  to  support  her  hus- 
band's claim  that  the  killing  was  in  his  nec- 
essary self-defense.  Her  declaration  was 
therefore  directly  contradictory  to  her  testi- 
mony. Nor  with  State  v.  Rollins,  because 
the  declaration  was  not  any  surmise  or  in- 
ference as  to  what  the  witness  had  not  seen, 
but  she  was  giving  an  impression  as  to  an 
occurrence  she  had  seen,  and  It  was  properly 
received  as  Impeaching  testimony.  Handy  v. 
Canning,  166  Mass.  107,  44  N.  E.  118. 

Exception  32  relates  to  the  introduction  of 
a  deposition  of  Mrs.  Mary  Alice  Walston. 
This  is  termed  a  deposition,  but  it  was  in 
fact  an  aflidavit  of  Mrs.  Walston,  wife  of 
Runle,  taken  and  sworn  to  before  a  Justice 
of  the  peace  on  the  morning  following  the 
homicide.  The  Justice,  In  his  direct  examina- 
tion, testified  in  regard  to  this  paper  that 
"Mrs.  Exum,  wife  of  the  prisoner,  was  pres- 
ent, and,  as  Mrs.  Walston  would  make  a 
statement  he  asked  Mrs.  Exum  if  that  was 
about  the  way  It  occurred,  and  she  said  it 
was.  Mrs.  Exum  corroborated  the  statements 
of  Mrs.  Runle  Walston,  and  said  they  were 
correct."  The  Justice  was  asked  the  follow- 
ing questions:  "Did  you  read  the  statements 
to  Mrs.  Exum?"  *'I  read  them  to  Mrs.  Wal- 
ston, and  Mrs.  Exum  was  present"  ''What 
did  she  say?"  *'I  asked  her  if  that  was  the 
correct  statement  as  she  saw  it,  and  she 
nodded  her  head,  as  much  as  to  say  it  was." 
The  court,  on  this  statement  admitted  the 
deposition,  telling  the  Jury  that  it  was  ad- 
mitted only  for  the  purpose  of  corroborating 
Mrs.  Walston  and  contradicting  Mrs.  Exum, 
and  in  no  sense  as  substantive  evidence. 
Later  in  the  trial,  and  In  the  charge^  the 
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court  restricted  the  affidaTit  to  corroboratton 
of  Mrs.  Walston,  and  told  the  jury  they 
would  not  consider  it  at  all  as  contradicting 
Mrs.  Bxum;  but  they  could  consider  what 
lira.  Ezum  said  about  it  in  so  far  as  that 
tended  to  contradict  her,  and  give  it  such 
weight  for  that  purpose  as  they  thought  it 
should  receive.  The  courts  of  this  country 
are  not  in  accord  as  to  the  admission  of  this 
character  of  evidence — previous  consistent 
statements  to  corroborate  a  witness  who  tes- 
tifies at  a  trial.  Some  of  them  reject  such 
evidence  altogether  as  unsound  in  principle 
and  dangerous  in  practice.  Some  of  those 
that  admit  the  evidence  have  placed  restric- 
tions upon  it,  which  we  think  go  rather  to  its 
force  than  its  competency ;  and  the  decisions 
of  our  own  state  have  gone  some  further 
perhaps,  than  the  others  in  its  admission. 
All  the  courts  admitting  such  evidence  are 
agreed  that  it  is  only  competent  as  affecting 
the  credibility  of  the  witness,  and  is  never 
used  as  substantive  or  independent  supporting 
testimony ;  and,  further,  that  It  is  never  ad- 
mitted until  the  witness  has  been  in  some 
way  impeached.  And  it  is  held  here  by  re- 
peated and  well-supported  adjudications  that 
whenever  a  witness  has  given  evidence  in  a 
trial,  and  his  credibility  is  impugned,  wheth- 
er by  proof  of  general  bad  character,  or  by 
contradictory  statements  by  himself,  or  by 
cross-examination  tending  to  impeach  the  ve- 
racity or  memory  of  the  witness,  or  at  times 
by  bis  Tory  position  in  reference  to  the  cause 
and  its  parties,  ''in  whatever  way  the  credit 
of  the  witness  may  be  impeached,"  said 
Smith,  O.  J.,  in  Jones  v.  Jones,  80  N.  O.  246, 
**lt  may  be  restored  or  strengthened  by  this 
or  any  other  proper  evidence  tending  to  re- 
store confidence  in  his  veracity  and  in  the 
truthfulness  of  his  testimony."  State  v. 
Graine,  120  N.  O.  601,  27  S.  B.  72;  State  T. 
Whitfield,  92  N.  0.  831.  And  it  makes  no 
difference,  in  this  state,  at  least,  whether 
such  evidence  appears  in  a  verbal  or  written 
statement,  nor  whether  verified  or  not.  State 
V.  Graine,  supra.  Nor  does  it  signify  wheth- 
er the  previous  statements  are  near  or  more 
remote  from  the  occurrence,  nor  ante  litem 
motam  or  pending  the  controversy.  Jones  v. 
Jones,  supra.  Such  circumstances  only  go 
to  its  force,  and  not  to  its  relevancy.  We 
think  the  decisions  of  our  own  court  on  this 
question  can  be  supported  by  the  better  rea- 
son, but,  however  tliis  may  be,  it  has  be- 
come the  established  rule  for  the  trial  of 
causes  here,  and  we  have  now  neither  the 
right  nor  the  disposition  to  disturb  or  ques- 
tion it.  The  law  of  this  state,  and  some  of 
the  reasons  sustaining  it,  are  well  stated 
by  the  chief  justice  in  Jones  v.  Jones,  supra: 
"The  admissibility  of  previous  correspondent 
accounts  of  the  same  transaction  to  confirm 
the  testimony  of  an  assailed  witness,  deliver- 
ed on  the  trial,  rests  upon  the  obvious  prin- 
ciple that  as  conflicting  statements  impair, 
so  uniform  and  consistent  statements  sus- 
tain and  strengthen  his  credit  before  the 


jury.  The  limitation  on  the  rule  contended 
for  in  the  argument  of  defendant's  counsel, 
which  confines  the  evidence  to  such  declara- 
tions as  were  made  before  the  witness  came 
under  any  bias  or  infiuence  calculated  to 
warp  his  testimony,  is  not  supported  in  the 
numerous  adjudications  of  this  court,  nor, 
in  our  opinion,  by  sound  reason.  The  rela- 
tionship of  the  witness  to  the  cause  or  to  the 
party  for  whom  he  testifies  is  one  among 
many  sources  of  discredit  this  kind  of  evi- 
dence is  intended  to  remove,  and  its  applica- 
tion to  the  case  supposed  Is  a  striking  illus- 
tration of  the  usefulness  and  value  of  the 
rule.  But  its  competency  is  not  restricted 
to  such  cases.  The  evidence  Is  admitted  to 
repel  aiiy  imputations  upon  the  credibility  of 
the  witness,  whether  they  spring  out  of  such 
relationships,  or  arise  from  proof  of  general 
bad  character,  or  of  different  versions  of  the 
fact  given  by  himself,  or  result  from  the 
manner  in  which  the  cross-examination  is 
conducted.  In  whatever  way  the  credit  of 
the  witness  may  be  impaired,  it  may  be  re- 
stored or  strengthened  by  this  or  any  other 
proper  evidence  tending  to  insure  confidence 
in  his  veracity  and  in  the  truthfulness  of  his 
testimony.  Again,  the  accuracy  of  memory 
is  supported  by  proof  that  at  or  near  the 
time  when  the  facts  deposed  to  have  tran- 
spired, and  were  fresh  in  the  mind  of  the  wit- 
ness, he  gave  the  same  version  of  them  that 
he  testified  to  on  the  trial.  Suppose  they  had 
been  written  down,  and  not  since  seen  by  the 
witness,  would  not  the  production  of  the  writ- 
ten memorandum  greatly  confirm  one's  con- 
fidence in  the  integrity  of  his  testimony  to 
the  same  facts  before  the  jury?  It  must  be 
observed,  however,  that  this  evidence  is  not 
received  in  proof  of  the  facts  themselves,  but 
to  sustain  the  credibility  of  the  witness  in 
what  he  swears  on  the  trial.  These  prin- 
ciples are  settled  in  numerous  cases,  among 
which  we  will  only  dte  the  following:  State 
V.  George,  80  N.  G.  824,  49  Am.  Dec.  392; 
Hoke's  Bx'rs  v.  Fleming,  32  N.  O.  263 ;  State 
T.  Dove,  82  N.  0.  469;  March  v.  Harrell,  46 
N.  C.  829;  State  v.  Laxton,  78  N.  0.  564; 
State  V.  Parish,  79  N.  C.  610." 

The  evidence  was  also  competent  for  the 
purpose  of  contradicting  Mrs.  Exam,  as  she 
was  present  when  the  affidavit  was  made, 
and  said  the  statements  in  it  were  correct 
The  paper  derived  no  force  for  the  purpose 
it  was  here  used,  because  it  was  signed  and 
sworn  to  by  Mrs.  Walston.  Mrs.  Exum  said 
it  was  correct,  and  that  made  it  her  declara- 
tion also  if  the  jury  believed  the  evidence. 
The  court  afterwards  withdrew  it  from  the 
jury  as  evidence  for  this  last  purpose.  But 
this  was  in  the  prisoner's  favor,  and  gives 
him  no  ground  for  complaint. 

Exception  83,  to  the  admission  of  a  letter 
of  the  prisoner  concerning  the  deceased,  is 
without  merit  The  letter  tended  to  show  ill 
will  against  the  deceased,  and  was  competent 
for  the  purpose.  And  the  same  may  be  said 
of  the  exception  advanced  to  the  argimient 
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of  the  solicitor.  In  the  part  of  the  speech 
at  all  objectionable  the  solicitor  was  prompt- 
ly checked  by  the  court,  and  the  portica 
remaining  was  not  improper.  State  v.  Graine, 
supra,  where  the  court  said:  "Comments  of 
counsel  in  the  argument  to  a  Jury  kre  under 
the  supervision  of  a  trial  Judge,  and  this 
court  will  not  interfere  with  the  exercise 
of  his  discretion  unless  it  plainly  appears 
that  he  has  been  too  ylgorous  or  too  lax  in 
exercising  it  to  the  detriment  of  the  par- 
ties." 

The  remaining  objections  are  to  the  charge 
of  the  court,  and  none  of  them  can  be  sus- 
tained. It  is  urged  that  on  the  entire  testi- 
mony there  Is  no  sufficient  evidence  of  pre- 
meditation to  warrant  a  verdict  of  murder  in 
the  first  degree.  Here  is  testimony  tending 
to  show  that  the  prisoner  had  strong  enmity 
towards  the  deceased,  and  had  several  times 
made  threats  against  him ;  in  some  of  them 
expressing  an  Intention  to  take  his  life.  When 
they  are  together  in  the  same  room,  the  pris- 
oner temporarily  withdraws,  but,  on  hearing 
an  opprobious  epithet,  immediately  returns, 
and,  after  asking  whom  the  deceased  meant, 
seizes  his  pistol,  advances  on  an  unarmed 
man  in  a  reclining  attitude,  and,  as  the  de- 
ceased was  endeavoring  to  escape,  he  fires  a 
shot  which  lodges  in  his  backbone,  paralyzing 
his  lower  limbs,  and,  as  his  victim  falls  help- 
less before  him,  he  fires  another  bullet  into 
his  brain,  causing  instant  death;  pushing 
aside  the  interposing  arm  of  his  wife,  the 
mother  of  the  deceased,  to  make  his  aim  more 
certain  and  deadly.  A  mere  statement  of  the 
testimony  is  in  itself  a  sufficient  answer  to 
the  exception,  and  citation  of  authority  is  not 
required. 

Again,  it  Is  alleged  for  error  that  the 
court,  in  charging  the  Jury  on  murder  In  the 
first  degree,  said:  "In  determining  the  ques- 
tion of  premeditation  and  deliberation,  it  is 
competent  for  the  Jury  to  take  into  their  con- 
sideration the  conduct  of  the  prisoner  before 
and  after,  as  well  as  at  the  time  of,  the  homi- 
cide, and  all  the  circumstances  connected 
with  the  homicide;*'  and  counsel  cite  in  sup- 
port of  this  position  the  case  of  State  T.  Fos- 
ter, 130  N.  O.  675.  41  S.  B.  284,  89  Am.  St 
Rep.  876.  In  that  case,  on  indictment  for 
murder  In  the  first  degree,  the  prisoner  had 
admitted  his  guilt  of  murder  in  the  second 
degree,  and  the  debated  question  was  on  his 
guilt  or  innocence  of  the  higher  offense. 
There  was  evidence  showing  the  fiight  of  the 
prisoner  after  the  homicide,  and  the  court, 
in  submitting  the  evidence  to  the  Jury,  said 
that  his  flight  was  a  circumstance  to  be  con- 
sidered by  the  Jury  In  determining  whether 
the  killing  was  premeditated  murder.  The 
Supreme  Court  awarded  a  new  trial  and  in 
the  opinion  held  that  on  the  facts  of  that 
case  flight  was  not  a  circumstance  to  be  spe- 
cially called  to  the  Jury's  attention,  and  In 
this  connection  the  court  said:  "We  are  en- 
tirely unable  to  see  why  the  attention  of  the 
Jury  should  be  especially  called  to  the  pris- 


oner's flight  in  the  charge  of  the  court,  and 
told  that  this  was  a  circumstance  they  must 
consider  in  connection  with  the  other  evi- 
dence in  making  up  their  verdict  We  entire- 
ly fail  to  see  how  it  shows  or  tended  to  prove 
deliberation  and  premeditation  on  the  part 
of  the  prisoner,  and  that  was  the  only  matter 
the  Jury  had  to  consider,  as  it  had  been  ad- 
mitted that  the  prisoner  was  guilty  of  mur- 
der in  the  second  degree."  It  will  be  noted 
that  in  the  charge  of  the  court  below  in  Fos- 
ter's Case  the  Judge  was  adverting  to  the 
evidence  on  the  question,  and  directed  the 
Jury  in  express  terms  to  consider  the  flight 
as  a  circumstance  on  premeditated  murder 
when  there  was  an  admitted  offense  of  low- 
er grade,  but  sufficient  to  account  for  it 
The  case  Is  not  authority  for  sustaining  the 
exception.  In  the  case  now  before  us  the 
Judge  was  defining  the  term  ''premeditation,'* 
and  only  referred  to  the  evidence  in  a  gen- 
eral way.  He  was  not  presenting  the  testi- 
mony to  the  Jury. 

There  was  conduct  of  the  prisoner  imme- 
diately after  and  part  of  the  occurrence  perti- 
nent for  consideration,  to  wit.  Just  as  the 
prisoner  was  withdrawing  from  the  scene  he 
was  met  by  the  brother  of  the  deceased, 
drew  his  pistol  on  the  brother,  and  made 
him  stand  off,  so  that  he  could  withdraw 
without  let  or  hindrance — the  act  of  a  delib- 
erate, determined  man — and,  so  far  as  we 
can  discover,  this  was  the  only  evidence  of 
subsequent  conduct  on  the  part  of  the  prison- 
er at  all  relevant  to  this  feature  of  the  in- 
quiry. We  can  discover  no  evidence  of  flight 
The  prisoner  spoke  to  the  officer  about  how 
he  Intended  to  escape,  but  no  conduct  of  his 
could  receive  any  such  construction.  But  if 
there  had  been,  it  is  fair  to  refer  the  remark 
of  the  court,  made  in  this  general  way,  to 
the  testimony  that  was  relevant  and  we 
have  no  doubt  the  Jury  so  understood  it 
Even  in  trials  for  homicide,  error  must  be 
shown.    Thompson  on  Trials,  |  118. 

Again,  it  is  contended  that  the  charge  is 
erroneous  because,  while  explaining  to  the 
Jury  the  meaning  of  "premeditated,"  the 
court  did  not  explain  the  term  "deliberate," 
both  words  being  used  in  the  statute  defining 
the  crime  of  murder  In  the  first  degree.  But 
to  our  minds  the  charge  is  not  open  to  any 
such  objection.  The  Judge  told  the  Jury, 
among  other  things,  on  the  subject:  "The 
word  'premeditate'  means  to  think  before- 
hand— ^as  when  a  man  thinks  about  the  com- 
mission of  an  act  &nd  concludes  and  deter- 
mines in  his  mind  to  commit  the  act  He 
has  thus  premeditated  the  commission  of  the 
act  The  law  does  not  lay  down  any  rule  as 
to  the  time  which  must  elapse  between  the 
moment  when  a-  person  premeditates  or 
comes  to  a  determination  In  his  own  mind  to 
kill  another  person  and  the  moment  when 
he  does  the  killing  as  a  test  It  is  not  a 
question  of  time.  It  is  merely  a  question  of 
whether  the  accused  formed  in  his  own  mind 
the  determination  to  kill  the  deceased,  and 
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tben  at  aoixM  tubieqiieiit  time,  either  Immedi- 
ate or  remotCp  does  carry  bis  preyloosly  form- 
ed determination  into  effect  by  killing  the 
deceased.  If  there  be  an  intent  to  kill  and 
a  simultaneous  killing,  then  there  is  no  pre- 
meditation. IX  the  prisoner  weighed  the  pur- 
pose of  killing  long  enough  to  form  a  fixed 
design  to  kill,  and  at  a  subsequent  time,  no 
matter  how  soon  or  how  remote,  put  it  into 
execution,  there  was  sufficient  premeditation 
to  warrant  the  Jury  in  finding  murder  in  the 
first  degree."  The  two  terms  "deliberate" 
and  "premeditate,"  while  frequently  used  In 
this  connection  as  interchangeable,  because, 
perhaps,  the  facta  do  not  always  require  that 
they  should  be  spoken  of  separately,  hare  not 
exactly  the  same  meaning.  "Premeditate*' 
involves  the  Idea  of  prior  consideration, 
while,  "deliberation"  rather  indicates  reflec- 
tion, a  weighing  of  the  consequences  of  the 
act  In  more  or  less  calmness.  But  If  the 
charge  of  the  Judge  is  in  words  which  ex- 
press both  ideas,  and  which  fully  explain 
them  to  tb'e  Jury,  it  Is  correct,  though  the 
Judge  may  not  define  each  term  separately. 
Lang  V.  State^  84  Ala.  1,  4  South.  198,  6  Am. 
St.  Beii.  324.  In  the  charge  before  us  the 
Judge  gives  a  foil  explanation  of  both  the 
statutory  words  defining  the  crime.  He  ex- 
cludes all  idea  of  a  killing  from  passion  sud- 
denly aroused,  and  directs  the  Jury,  before 
they  can  convict  of  the  higher  crime,  that 
the  kiUing  most  be  from  a  fixed  determina- 
tion, previously  formed,  after  weighing  the 
matter.  It  comes  fully  up  to  the  require- 
ments of  the  law  on  the  question,  and  is  well 
supported  by  authority.  State  v.  Hunt,  134 
N.  C.  684^  47  S.  B.  48;  State  v.  Spivey,  182 
N.  G.  989,  43  S.  EL  475. 

There  la  another  exception  taken — ^that  the 
Judge  below  did  not  define  the  crime  of 
manslaughter,  and  gave  an  erroneous  charge 
conceming  it  The  Judge  did  not  give  any 
abstract  definition  of  manslaughter,  but  he 
did  better;  he  defined  manslaughter  as  ap- 
plied to  the  facts  in  the  case  before  him,  and 
he  defined  it  correctiy.  State  v.  Martin,  24  N. 
G.  101.  It  is  there  said:  "The  court  is  not 
bonnd  to  lay  down  to  the  Jury  an  abstract 
proposition,  but  only  to  state  the  law  as  ap- 
plicable to  the  evidence  introduced." 

The  court  charged  the  Jury  on  the  question 
of  manslaughter:  "If' you  should  find  from 
the  evidence  that  the  prisoner  willingly  en- 
gaged in  a  fight  with  the  deceased,  and  that 
the  deceased  threw  his  hand  to  his  hip  pock- 
et, and  advanced  upon-  the  prisoner  in  a 
threatening  manner,  and  that  the  prisoner, 
being  willing  to  fight,  seized  a  pistol,  and 
shot  the  deceased,  and  the  deceased  died 
from  the  wound  then  inflicted  by  the  prison- 
er, the  prisoner  would  be  guilty  of  man- 
slaughter, provided  that  you  should  find  from 
the  evidence  that  the  appearance  and  man- 
ner of  the  deceased  were  such  as  to  cause 
the  prisoner  to  believe  that  the  deceased  was 
armed  with  a  deadly  weapon,  and  that  the 
prisoner  did  believe  he  was  armed  with  a 
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deadly  weapon,  and  was  about  to  harm  him 

with  it"  The  charge  is  supported  by  abun- 
dant authority.  State  v.  Kennedy,  91  N.  G. 
672;  State  v.Brittain,  89  N.  C.  481. 

The  remaining  exceptions  to  the  charge 
are  without  merit.  They  are  formulated  by 
making  excerpts  from  different  portions  of 
the  charge,  and,  so  presented  and  separated 
from  the  context,  some  of  them  might  be  the 
subject  of  criticism.  But  this  is  not  the 
correct  way  to  interpret  a  charge.  "It  is  to 
be  considered  as  a  whole  in  the  same  con- 
nected way  in  which  it  was  given,  and  upon 
the  presumption  that  the  Jury  did  not  over- 
look any  portion  of  it  If,  when  so  construed, 
it  presents  the  law  fairly  and  correctly  to  the 
Jury,  it  will  afford  no  ground  for  reversing 
the  Judgment,  though  some  of  the  expres- 
sions, when  standing  alone,  might  be  regard- 
ed as  erroneous."  2  Thompson  on  Trials,  | 
2407.  The  charge  of  the  court,  taken  as  a 
whole,  is  full,  clear,  and  comprehensive.  The 
prisoner  has  had  a  fair  and  impartial  trial, 
and  we  find  no  error  in  the  record. 

No  error. 
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BBOTON  V.  DUNN  et  al. 

(Supreme  Gonrt  of  North  Garolina.    March  21, 

1905.) 

DXTAULT   JUDOHENT—IBBKOTTIiABITT-- POWEB 
OF  COUBT  TO  SET  ASI  OB— STATUTES. 

1.  Gode,  $  274,  anthorlsing  a  court  within  one 
year  to  relieve  a  party  from  the  effect  of  a  judg- 
ment in  certain  cases,  does  not  limit  the  power 
of  the  court  to  set  sside  an  irregular  Judgment 
after  one  year. 

2.  At  the  time  a  judgment  by  default  in  an  ac- 
tion to  recover  land  was  rendered  the  defendant 
had  an  answer  on  file,  properly  verified,  deny- 
ing the  plaintifiTs  allegations,  and  settii^  up  a 
further  defense,  meritorious,  if  true.  The  de- 
fendant also  had  on  file  a  proper  defense  bond, 
and  no  action  of  the  court  had  been  taken  to 
strike  out  his  answer  nor  to  assail  the  bond, 
except  that  the  plaintiff  had  caused  to  be  enter- 
ed on  the  back  of  the  bond  his  exception  to  the 
filing  thereof.  Held,  that  the  jud^ent  was  ir- 
regular, and  subject  to  be  set  aside  bv  motion 
made  more  than  one  year  after  its  rendition. 

3.  Under  Glark's  Gode, .(  237,  providing  that 
in  actions  for  the  recovery  of  real  estate  the  de- 
fendant, before  he  is  permitted  to  plead,  shall 
file  an  undertaking  with  good  and  sufficient 
surety,  but  containing  no  requirement  that  the 
bond  shall  be  justified  in  the  first  instance,  the 
mere  entry  on.  the  back  of  the  undertaking  of 
plaintiff's  exception  to  the  filing  thereof,  with- 
out any  action  of  the  court  thereon,  is  insuffi- 
cient to  entitle  the  plaintiff  to  judgment  by  de- 
fault final  on  the  failure  of  the  defendant  to 
have  the  undertaking  justified. 

Appeal  from  Superior  Gourt,  Lenoir  Coun- 
ty;   Ferguson,  Judge. 

Action  by  Amos  F.  Becton  against  Gharles 
F,  Dunn  and  others.  Judgment  for  plaintiff. 
Defendant  Dunn  moved  to  set  aside  Judg- 
ment Denied.  From  an  order  denying  mo- 
tion, defendant  appeals.    Reversed. 

Loftin  &  Varser,  for  appellee. 

HOKB,  J.    The  summons  in  this  action 
I  was  issued  in  August,  1902,  returnable  to 
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September  term,  1902,  of  the  superior  court 
of  Lenoir  county.  At  November  term,  1902, 
the  plaintiff  filed  his  complaint,  duly  veri- 
fied, stating  that  he  was  the  owner  of  the 
land  in  controversy,  and  the  defendant  was 
in  wrongful  possession  of  the  same,  wrong- 
fully withholding  It  from  the  plaintiff,  etc 
At  the  said  November  term,  1902,  pursuant 
to  notice  previously  given,  the  presiding 
Judge  made  an  order  appointing  a  receiver 
of  the  real  estate,  giving  him  the  property  in 
possession,  to  hold  the  same  as  such  receiv- 
er. The  order  provided  that  the  same  should 
be  vacated  If  the  defendant  should  file  a 
justified  bond  in  the  sum  of  (200  '*for  pur- 
poses of  receiver"  in  10  days.  At  said  term 
the  defendant  filed  a  verified  answer  denying 
the  allegation  of  the  complaint,  and  setting 
up  a  further  defense,  meritorious,  if  the 
same  be  established  as  alleged.  At  the  same 
term  bond  was  filed  by  the  defendant,  with 
surety,  In  the  sum  of  $200,  In  the  usual  form 
for  defendants*  bonds  In  actions  for  realty. 
On  the  back  of  this  bond  were  the  entries: 
"Filed  December  3,  1902,"  signed  "Plato  Col- 
lins, O.  S.  C,"  and  a  further  entry,  "Plaintiff 
comes  Into  court  by  his  attorneys,  and  ex- 
cepts to  the  filing  of  this  bond,  December  8, 
1902."  So  far  as  the  record  discloses  no 
notice  was  given  the  defendant  that  his  bond 
was  excepted  to,  and  no  action  was  taken 
in  reference  to  the  same  by  order  requiring 
further  security,  or  as  to  the  surety  Justify- 
ing on  the  undertaking  already  filed.  At 
January  special  term,  1903,  Judgment  by  de- 
fault final  was  taken  according  to  the  prayer 
of  the  complaint  On  September  4,  1903,  the 
defendant  caused  notice  to  be  served  on  the 
plaintiff  that  he  would  at  September  term 
following  move  to  set  aside  the  Judgment 
against  him.  At  said  term  no  entry  of  this 
motion  appears,  and  no  entry  concerning  the 
same  appears  on  the  record  till  June,  1904, 
when  the  defendant  filed  an  afiSdavlt  alleging 
further  merits,  and  at  said  term  the  motion 
was  made  and  his  honor  made  the  order  as 
heretofore  stated. 

From  this  statement  it  would  be  observed 
that  no  motion  was  made  in  court  by  the  de- 
fendant until  June  term,  1904,  more  than  one 
year  after  the  rendition  of  the  Judgment 
His  honor  declines  to  set  aside  the  Judgment 
because  the  defendant  had  waited  too  long. 
As  we  construe  the  order,  the  relief  was 
denied  on  the  ground  that  the  motion  was 
made  more  than  one  year  after  the  rendition 
of  the  Judgment  and  that  the  court  then 
had  no  power  to  disturb  it  This  position 
of  his  honor  was,  no  doubt,  on  the  Idea  that 
this  was  considered  a  proceeding  to  set  aside 
a  Judgment  for  surprise  or  excusable  neg- 
lect, under  section  274  of  the  Code,  and  that 
such  motion  was  required  to  be  made  within 
one  year  from  the  rendition  of  the  judgment 
The  plaintiff  appellee  evidently  so  regarded 
it  as  the  authorities  cited  by  him  are  all 
decisions  under  that  section.  This  section 
was  enacted  to  afford  a  defendant  relief 
where  a  judgment  regular  in  form  had  been 


taken  against  him  through  his  mistake,  in- 
advertence, surprise,  or  excusable  neglect; 
and,  if  this  Judgment  were  of  such  char- 
acter— ^that  is,  one  taken  according  to  the 
course  and  practice  of  the  court — the  ruling 
of  his  honor  would  be  correct;  but  the  Judg- 
ment herein  complained  of  is  an  irregular 
Judgment  one  contrary  to  the  course  and 
practice  of  the  court  and  can  be  set  aside 
after  one  year  on  proper  showing  made. 
The  authorities  are  all  to  the  effect  that  an 
irregular  Judgment  may  be  set  aside  at  a 
subsequent  term,  independent  of  section  274. 
Wolfe  V.  Davis,  74  N.  O.  597.  This  is  not 
done  as  a  matter  of  absolute  right  In  the  par- 
ty litigant,  but  rests  in  the  sound  legal  dis- 
cretion of  the  court  It  is  always  required 
that  a  party  claiming  to  be  Injured  should 
show  that  some  substantial  right  has  been 
prejudiced,  and  he  must  proceed  with  proper 
diligence  and  within  a  reasonable  time.  17 
Am.  &  Eng.  Enc.  841.  There  is,  however,  no 
lack  of  power  In  the  court  to  act  after  one 
year  when  the  Judgment  is  Irregular  and  the« 
facts  and  circumstances  Justify  and  require 
it  There  are  numerous  decisions  in  our 
own  court  supporting  the  proposition  as  here 
stated.  Wolfe  v.  Davis,  supra;  Oowles  v. 
Cooper,  09  N.  O.  406;  authorities  cited  in 
Clark's  Code  (3d  Ed.)  pp.  321,  322,  323.  It 
cannot  be  successfully  maintained  that  this 
is  not  an  irregular  Judgment  It  is  a  Judg- 
ment by  default  final  in  an  action  to  recover 
land,  and  at  the  time  the  same  was  rendered 
the  defendant  had  an  answer  on  file,  proper- 
ly verified,  denying  specifically  the  plain- 
tiff's allegations,  and  setting  up  a  further 
defense,  meritorious,  if  it  can  be  established 
as  alleged.  More  than  this,  the  defendant 
had  at  the  time  on  file  a  defense  bond  in 
proper  amount  and  form,  and  no  action  of 
the  court  had  been  taken  to  strike  out  his 
answer,  nor  to  assail  the  validity  of  his  bond. 
True,  the  bond  had  not  been  Justified,  and 
the  plaintiff  had  cause  to  be  entered  on  the 
back  of  it,  "Plaintiff  comes  into  court  and 
by  his  attorney  excepts  to  the  filing  of  this 
bond,  December  8,  1902."  But  no  action  of 
the  court  had  ever  been  taken  in  reference 
to  it  so  far  as  the  record  discloses.  While 
the  section  of  the  Code  relating  to  this  ques- 
tion seems  to  require  that  said  bond  shall  be 
Justified  in  the  first  instance  by  at  least  one 
of  the  sureties  swearing  that  he  is  worth 
double  the  amount  therein  specified  (Clark's 
Code,  §§  237,  890,  500),  a  failure  to  do  this 
does  not  necessarily  avoid  the  bond.  It  is  a 
defect  which  may  be  cured  by  waiver.  Mc- 
Millan V.  Baker,  92  N.  C.  110.  The  excep- 
tion noted  on  the  back  of  the  bond  by  plain- 
tiff's counsel  does  not  point  at  all  to  the  sufll- 
clency  of  the  sureties,  certainly  not  in  terms, 
and,  if  It  were  otherwise,  after  a  defense  bond 
is  received  and  filed,  such  objection,  we  think, 
on  a  fair  interpretation  of  the  statute,  could 
only  be  made  good  by  some  action  of  the  court 
on  notice  duly  given.  In  the  order  appointing 
a  receiver  made  at  November  term,  1902,  the 
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Judge  had  proTided  that,  if  the  defendant 
should  file  a  Justified  bond  for  "purposeci  of 
receiver,"  the  appointment  of  such  receiver 
should  be  vacated;  but  this  was  a  privilege 
granted  to  the  defendant,  which  in  its  purpose 
and  terms  was  confined  to  the  question  of  re- 
ceivership, and  did  not  profess  to  pass  on 
the  undertaking  as  a  general  defense  bond. 
Even  when  an  answer  has  been  filed  with- 
out  any  bond,  and  has  remained  on  file  for 
some  time  without  objection,  it  is  held  to  be 
Irregular  to  strike  it  out  and  give  Judgment 
without  notice  or  rule  to  show  cause,  or 
without  giving  the  defendant  opportunily  to 
file  a  defense  bond.  McMillan  v.  Baker, 
92  N,  C.  Ill;  Cooper  v.  Warlick,  109  N.  O. 
672,  14  a  B.  106.  The  court  must  not  be 
imderstood  as  Intimating  that  the  plaintiff 
Is  required  to  go  on  and  incur  the  expense 
of  a  trial  when  there  is  no  bond,  or  only 
an  insolvent  bond  given  to  protect  him. 
The  court  has  ample  power  to  require  a  bond 
to  be  Justified,  or  a  new  bond  to  be  given, 
and  under  certain  circumstances  that  the 
same  should  be  enlarged.  Vaughan  v.  Vin- 
cent, 88  N.  C.  116.  But  this  should  be  done 
by  some  action  of  the  court,  and  usually 
after  notice  and  some  evidence  offered;  and 
when  a  motion  to  that  effect  is  made,  and 
properly  supported,  it  is  the  duty  of  the  court 
to  see  that  the  plaintiff  is  protected  by  a 
Justified  and  solvent  bond.  But  when  a  bond 
has  been  received  and  filed,  and  an  answer  al- 
so filed,  raising  material  issues,  and  no  pre- 
liminary order  of  the  court  made  in  reference 
to  either,  the  defendant  is  entitled  to  have 
the  issues  raised  by  his  answer  properly 
considered  and  disposed  of,  and  it  is  Irre^- 
lar  to  give  Judgment  by  default  final  against 
blm,  ignoring  his  answer  and  all  issues 
therein  raised.  McMillan  v.  Baker,  Cooper 
T.  Warlick,  and  Wolfe  v.  Davis,  supra. 

It  is  the  opinion  of  the  court  that  there 
was  error  in  the  order  of  his  honor  declining 
to  set  aside  the  Judgment  for  lack  of  power, 
and  that  on  the  facts  disclosed  in  this  rec- 
ord and  "case"  on  appeal  the  Judgment  by 
default  final  entered  against  the  defendant 
at  January  special  term,  1903,  should  be  set 
aside.  Let  this  be  certified,  to  the  end  that 
such  Judgment  be  set  aside,  and  the  cause 
proceeded  with  in  accordance  with  this  opin- ' 
ion  and  the  course  and  practice  of  the  court 

Error. 

(137  N.  C.  B79)  «=— a- 

JONES  V.  MADISON  COUNTY  COM'RS. 

(Sapreme  Court  of  North  Carolina.    March  28, 

1905.) 

COUNTIES  —  INDEBTEDNESS  —  ISSUANCE     OT 
BONDS— TAX  ATIO  N— STATUTES— VALIDITY. 

1.  Laws  1903,  p.  490,  c.  289,  authorised  and 
cmiwwered  the  commissioners  of  Madison  coun* 
ty  to  issue  certain  bonds  for  the  purpose  of 
fonding  the  floating  indebtedness  and  refunding 
certain  previoas  bonds,  and  authorized  the  lay- 
ing of  a  special  tax  for  payment  of  the  bondjB. 
Sections  10  and  11  directed  that  the  bonds 
should  not  be  issued  except  at  par  value,  and 
further  sections  of  the  statute  relative  to  the 
issuance  of  the  bonds  recited  *'If  the  bonds  au- 
thorised by  this  act  are  issued";    the  require- 


ment for  a  board  of  audit  used  the  terms  "au- 
thorize, empower  and  direct";  in  providing  a 
form  for  the  bonds,  it  was  stated  that  **they 
shall  be  signed  by  the  chairman":  and  it  was 
declared  that  "the  treasurer  shall  keep  a  sep- 
arate account.^  Held,  that  the  phrase  "If  the 
bonds  •  •  ♦  are  issued"  referred  to  the  lim- 
itation as  to  a  sale  at  par,  and,  construing  the 
various  provisions  together,  the  statute  was 
mandatory. 

2.  Const  art.  7,  |  7,  declares  that  no  county 
shall  contract  any  debt,  pledge  its  faith,  or  loan 
its  credit,  and  that  no  tax  shall  be  levied,  except 
for  the  necessary  expenses  thereof,  unless  by  a 
vote  of  a  majority  of  the  qualified  voters;  and 
section  14  provides  that  the  General  Assembly 
shall  have  power  by  statute  to  modify,  change, 
or  abrogate  any  and  all  of  the  provisions  of 
article  7,  except  sections  7,  9,  ana  13— section 
9  requiring  uniform  taxation,  and  section  13 
relating  to  debts  of  the  Confederate  govern- 
ment Held,  that  Laws  1903,  p.  490,  c.  289, 
requiring  the  funding  of  the  floating  indebted- 
ness and  the  refunding  of  certain  bonds  of 
Madison  county,  and  requiring  the  laving  of  a 
tax  for  the  payment  of  the  oonds,  is  not  in 
excess  of  the  legislative  authority,  thonsh  the 
county  offices  are  created  by  Const  art  7 ;  the 
debts  in  question  having  been  for  necessary  ex- 

genses,  and  the  Legislature,  except  as  limited, 
aving  power  to  supervise  and  control  the  ac- 
tion of  county  officers  in  governmental  matters. 
Clark,  a  J.,  and  Walker,  J.,  dissenting. 

On  rehearing.  For  original  opinion,  see  47 
S.  B.  753. 

In  1887,  the  county  of  Madison  having  be- 
come indebted  to  varions  persons  for  neces- 
sary expenses,  the  Legislature  passed  an  act 
to  enable  said  county  to  settle  such  indebted- 
ness by  issuing  coupon  bonds  payable  20 
years  from  date,  bearing  interest  at  6  per 
cent  See  chapter  398,  p.  696,  Laws  1887. 
Under  and  by  virtue  of  this  act  bonds  were 
issued,  and  such  indebtedness  taken  up  to 
the  amount  of  $25,000,  or  near  that  sum.  No 
payment  of  any  consequence  has  been  made 
on  such  indebtedness.  In  addition  to  these 
bonds  and  the  interest  thereon,  unpaid  claims 
for  necessary  expenses  have  further  accum- 
ulated against  the  county  to  the  amount  of 
$45,000  or  more.  To  enable  the  county  to 
pay  oft  these  debts,  or- take  up  the  same,  the 
Legislature  passed  the  act  now  under  consid- 
eration, empowering  the  conmilssioners  of 
said  county  to  Issue  coupon  bonds  to  the 
amount  of  $75,000,  payable  30  years  after 
date,  and  bearing  Interest  at  6  per  cent  An 
examination  of  this  entire  act  (chapter  289, 
p.  490,  Laws  1903)  being  helpful  to  its  correct 
construction,  and  there  being  words  In  so 
many  of  Its  sections  that  aid  in  arriving  at 
its  true  meaning,  the  entire  act  will  be  here 
set  out: 

''An  act  to  liquidate  and  settle  the  outstand- 
ing indebtedness  of  Madison  county,  and 
to  authorize  the  issue  of  a  series  of  bonds 
for  the  purpose  of  paying  off  floating  debt, 
old  bonds,  etc.,  contracted  for  the  necessary 
expenses  of  said  county. 
"Whereas  by  an  act  of  the  General  Assem 
bly  of  North  Carolina,  Public  Laws  of  1887, 
chapter  398,  hereinafter  referred  to,  the  com- 
missioners of  Madison  county  were  author 
ized  to  issue  the  bonds  of  the  county,  not  to 
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exceed  the  sum  of  twenty-flye  thousand  dol- 
lars, bearing  interest  at  six  per  cent,  payable 
semi-annually,  and  in  conformity  with  the 
said  act,  the  board  of  commissioners  of  Mad- 
ison county  issued  the  bonds  of  said  county 
amounting  in  all  to  twenty-one  thousand  dol- 
lars with  coupons  attached  in  conformity 
with  the  said  act  And  whereas,  the  said 
bonds  are  now  an  outstanding  Indebtedness 
against  said  county,  and  the  said  county  will 
not  be  able  to  pay  the  principal  of  the  same 
at  maturity.  And  whereas,  it  is  to  the  best 
interest  of  the  tax  payers  of  tlie  said  county 
that  the  said  bonds  should  be  renewed  before 
their  maturity  by  refunding  the  same  at  a 
lower  rate  of  interest  than  six  per  cent,  and 
also  that  the  present  floating  debt  of  the  said 
county,  incurred  for  the  necessary  expenses 
thereof  prior  to  the  first  day  of  January, 
1908,  together  with  all  accrued  interest  due 
at  Uie  date  of  payment  or  refunding,  be 
liquidated  and  funded  by  issuing  a  new 
series  of  bonds  to  cover  the  same  and  to  em- 
brace the  entire  debt  of  said  county  incurred 
for  the  necessary  expenses,  as  it  existed  on 
January  1,  1903,  with  the  Interest  thereafter 
accruing.  Now  therefore,  the  General  As- 
sembly of  North  Carolina  do  enact: 

"Section  1.  That  the  board  of  commission- 
ers of  Madison  county  are  hereby  authorijSed 
and  empowered  to  issue  coupon  bonds  not  to 
exceed  in  amount  the  sum  of  seventy-five 
thousand  dollars  ($76,000),  to  be  issued  in  the 
denominations  of  one  thousand  and  of  five 
hundred  dollars  respectively,  said  bonds  to 
be  dated  June  1st,  1903,  and  to  become  due 
and  payable  on  the  first  day  of  June,  1933, 
and  to  bear  interest  at  the  rate  of*  five  per 
centum  per  annum,  payable  semi-annually, 
on  the  first  days  of  June  and  December  in 
each  and  every  year  until  said  bonds  shall 
be  paid,  said  bonds  to  be  issued  only  to  liqui- 
date outstanding  bonds  and  fund  the  debts 
incurred  for  the  necessary  expenses  of  said 
county  prior  to  January  1st,  1903,  with  their 
accumulated  interest,  and  to  express  that 
fact  upon  their  faces,  bonds  and  coupons- to 
be  payable  to  bearer  at  the  First  National 
Bank  of  New  York,  or  at  such  other  bank  or 
place  that  may  be  agreed  upon  by  the  said 
commissioners  and  the  purchasers  of  said 
bonds. 

"Sec.  2.  That  the  coupons  attached  to  the 
said  bonds  shall  bear  the  number  of  the  bond 
to  which  they  shall  be  attached,  and  as  they 
mature  and  thereafter,  they  shall  be  receiv- 
able in  payment  of  all  county  taxes  and  debts 
due  the  said  county.  The  purchaser  or  pur- 
chasers of  said  bonds,  or  any  of  them,  shall 
not  be  required  to  see  to  the  application  of 
the  purchase  money  thereof. 

"Sec.  8.  That  in  order  to  pay  the  interest 
on  said  bonds  as  it  may  accrue,  and  to  pay 
the  principal  thereof,  when  it  matures,  the 
board  of  commissioners  of  Madison  county  is 
hereby  authorised  to  annually  levy  a  special 
tax  to  pay  the  said  Interest,  and  principal 
when  the  same  becomes   due.    Said  taxes 


shall  be  levied  and  collected  ••  other  county 
taxes  are  levied  and  collected  and  shall  be 
imposed  upon  such  property,  polls  and  other 
subjects  of  taxation  as  are  now  or  may  h^e- 
af ter  be  subject  to  taxation  in  this  state,  and 
it  shall  be  collected  by  the  ofilcer  or  officers 
charged  with  the  collection  of  other  county 
taxes,  and  who  shall  in  respect  thereto  be 
liable  officially  as  well  as  personally  for  the 
collection  of  said  taxes,  and  the  said  com- 
missioners are  hereby  directed  and  required 
to  levy  a  tax  each  year  fully  sufficient  to  pay 
one  year's  interest  on  said  bonds. 

"Sec.  4.  That  the  said  bonds  shall  be  signr 
ed  by  the  chairman  of  said  board  of  commis- 
sioners and  countersigned  by  the  clerk  of  the 
same  and  they  shall  bear  the  seal  of  the  said 
county,  said  coupons  to  bear  the  lithograph- 
ed sl£^tures  of  said  chairman  and  said 
clerk. 

"Sec.  6.  That  the  said  treasurer  of  Madlr 
son  county  shall  keep  a  separate  book  of  acs 
count  In  which  shall  be  regularly,  promptly 
and  accurately  entered  all  the  moneys  from 
time  to  time  derived  from  the  collecticm  of 
the  taxes  herein  authorized  and  all  the  cou- 
pons paid  upon  the  said  bonds  with  a  state- 
ment of  how  the  same  are  paid  and  all  dis- 
bursements of  the  said  moneys  made  by  him, 
and  an  annual  statement  of  the  sundry 
moneys  as  collected  separately  from  the  poll 
and  property  taxes  herein  provided,  and  said 
bo<^s  shall  be  at  all  times  open  to  the  in- 
spection of  the  public 

"Sec.  0.  That  the  board  of  commissionera 
of  Madison  county  shall  keep  a  separate  book 
of  account  in  which  shall  be  altered  every 
item  of  outstanding  Indebtedness  incurred  by 
said  county  for  Its  necessary  expenses  prior 
to  January  Ist,  1903,  as  reported  to  them  by 
the  board  of  audit,  herein  provided  for,  to- 
gether with  a  complete  and  accurate  record 
of  all  the  bonds  issued  undar  this  act,  the 
names  of  the  purchasers  thereof  and  of  their 
subsequent  transfers  as  well  as  a  record  of 
all  the  coupons  received  by  them  in  payment 
of  taxes  or  other  debts  due  the  said  county 
and  all  coupons  taken  up  and  cancelled  and 
such  books  shall  at  all  times  be  open  to  pul>- 
lic  inspection. 

"Sea  7.  That  for  the  purpose  of  ascertain- 
ing what  part  of  the  present  fioating  and  un- 
liquidated debt  of  the  said  county  was  in- 
curred for  its  necessary  expenses  prior  to 
January  Ist,  1903,  the  chairman  of  the  said 
board  of  commissioners  and  P.  A.  McElroy 
and  Charles  B.  Mashbum,  all  of  Madison 
county,  are  hereby  constituted  and  appointed 
a  special  board  of  audit  on  behalf  of  the  tax 
payers  of  the  said  county  until  the  first  day 
of  June,  1903,  to  scrutinize,  examine  and  ad- 
Just  and  report  to  the  said  board  of  commis* 
sloners  all  bonds,  claims  and  debts  contract- 
ed by  the  said  county  prior  to  the  first  day 
of  January,  1908,  which  are  still  outstanding 
unsettled  and  unliquidated.  They  shall 
meet  as  such  board  and  elect  one  of  their 
members  chairman,  and  the  board  of  com- 
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mlflsloAieni  of  lald  ooantj  sball  All  all  ▼«- 
candea  therein.  They  shall  sit  together,  and 
adjonni  from  time  to  time  aa  may  be  neces- 
sary and  Bball  severally  receive  as  compen- 
sation for  their  services  the  sum  of  ten  dol- 
lars and  one  dollar  per  diem  for  each  and 
every  day  they  shall  actually  sit  for  the  pur- 
poses herein  mentioned.  The  findings  of  said 
board  of  audit  shall  be  conclusive  proof  as  to 
whether  any  bond,  debt  or  claim  was  con- 
tracted for  the  necessary  expenses  of  said 
county,  prior  to  January  1st,  1903. 

''Sec.  8.  That  they  are  hereby  authorized, 
empowered  and  directed  to  adjust  on  such 
terms  as  may  be  equitable  and  Just  all  of  the 
said  floating  and  unliquidated  indebtedness 
of  said  county  and  they  shall  report  to  the 
said  board  of  commissioners  all  claims  audit- 
ed by  them  with  their  finding  thereon,  recom- 
m^iding  the  respective  amounts  to  be  al- 
lowed the  divers  claimants  and  sundry  cred- 
ttora  of  said  county  whose  debts  shall  be  a 
part  of  the  present  floating  debt  of  said  coun- 
ty, unliquidated  and  submitted  to  them  for 
settlement  and  provided  two  of  said  board 
concur  as  to  each  separate  claim  and  no 
bonds  shall  be  issued,  exchanged  or  sold  In 
settlement  of  any  part  of  the  unliquidated  or 
floating  debts  of  the  said  county  which  has 
not  been  by  them  passed  upon  and  allowed. 

''Sec.  9,  That  immediately  after  the  ratifi- 
cation of  this  act  the  chairman  of  the  said 
board  of  commissioners  shall  advertise  in 
some  newspaper  published  in  the  county  of 
Madison  and  at  the  court  house  door  in  said 
county,  for  thirty  days,  of  the  pla'ce  and  time 
when  and  where  the  said  board  of  audit  shall 
sit  and  require  all  persons  holding  debts 
against  said  county  incurred  prior  to  the  first 
day  of  January,  1903,  to  present  the  same  be- 
fore the  said  board  of  audit  at  the  times  and 
places  mentioned  that  the  same  may  by  them 
be  inquired  into  and  reported  as  herein  di- 
rected, and  the  said  chairman  shall  also 
promptly  i^ve  written  notice  by  mail  to  all 
non-resident  creditors,  whose  place  of  resi- 
dence may  be  known,  to  appear  before  the 
said  board  of  audit  within  the  time  men- 
tioned and  to  present  their  claims  to  be  au- 
dited and  adjusted  as  provided  by  this  act 

"Sec.  10.  That  the  said  board  of  commis- 
sioners are  hereby  authorized  to  retire  all 
of  the  outstanding  bonds  issued  under  chap- 
ter 398  of  the  Public  Laws  of  1887  with 
the  interest  dfle  thereon  at  their  par  value 
and  pay  off  and  discharge  all  of  the  out- 
standing indebtedness  of  the  said  county,  in- 
curred for  the  necessary  expenses  thereof 
prior  to  January  1st,  1908,  as  herein  provid- 
ed, by  selling  so  many  of  the  bonds  issued 
under  this  act  as  may  be  necessary  for  such 
purpose  and  by  applying  the  proceeds  there- 
of to  the  liquidation  of  such  bonds  so  re- 
tired and  of  such  debts.  The  bonds  author- 
ized and  sold  under  the  provisions  of  this 
act  shall  be  sold  for  not  less  than  their  par 
value.     Said  bonds  when  issued,  shall  be 


placed  by  the  said  board  of  oommlssloners 
in  the  hands  of  the  treasurer  of  said  county, 
whose  duty  it  shall  be  to  sell  the  same,  and 
when  sold  the  money  arising  from  said  sale 
shall  be  exclusively  applied,  as  in  this  act 
provided,  to  the  payment  of  the  outstanding 
indebtedness  of  Madison  county,  incurred 
prior  to  January  1st,  1903,  and  he  shall  re^ 
ceive  as  full  compensation  for  his  services 
rendered  under  this  act  one  fourth  of  one 
per  cent  of  all  sums  disbursed  by  him. 

"Sec  11.  That  if  any  creditor  of  the  said 
county,  whose  debts  or  claims  come  within 
the  meaning  of  this  act,  or  any  holder  of 
any  bond  or  bonds  of  said  county,  shall  de- 
sire to  exchange  his  bond  or  bonds  and  cou- 
pons or  other  evidence  or  evidences  of  said 
indebtedness  belonging  to  him,  for  one  or 
more  bonds  hereby  authorized  it  shall  be 
the  duty  of  the  said  commissioners  to  pay 
off  the  said  creditor  or  creditors  and  liqui- 
date the  said  indebtedness  in  the  bonds  au- 
thorized by  this  act  exchanging  said  bonds 
at  their  par  value  and  cancelling'  the  evi- 
dences of  indebtedness  taken  in  lieu  thereof. 

"Sec.  12.  All  of  the  bonds  issued  under  this 
act  shall  be  exempt  from  county  and  munid- 
pal  taxation. 

"Sec.  13.  That  the  spedal  taxes  provided 
for  in  this  act  shall  be  collected  in  the  same 
manner  and  at  the  same  time  and  subject 
to  the  same  regulations  and  penalties  as  are 
the  general  taxes  of  said  county  and  shall 
be  turned  over  to  the  treasurer  by  the  sheriff 
or  tax  collector  of  said  county,  and  the  said 
treasurer  shajl  give  an  original  and  dupli- 
cate receipt  therefor  to  the  said  ofllcer,  one 
receipt  to  be  kept  by  the  said  sheriff  or  tax 
collector  and  the  other  shall  be  filed  by  him 
with  the  board  of  commissioners  of  the 
said  county  at  their  next  regular  meeting 
and  shall  be  recorded  and  kept  by  them  as 
the  other  records  of  their  office;  said  receipt 
shall  specify  the  amount  collected  from  the 
property  tax  separately  from  that  collected 
from  the  poll  tax  and  such  receipt  shall  be 
received  as  prima  facie  evidence  of  the 
truthfulness  of  their  recitals  in  any  court 
of  competent  Jurisdiction. 

"Sec.  14.  That  the  said  commissioners  shall 
have  the  power  and  they  are  hereby  au- 
thorized and  directed  to  require  the  said 
treasurer  of  Madison  county,  before  the  pro- 
ceeds arising  from  the  sale  of  any  of  the 
bonds  Issued  under  this  act  sliall  go  into  his 
hands,  as  treasurer,  to  increase  his  bond  in 
the  additional  sum  of  not  less  than  ten  thou- 
sand dollars.  Justified  and  executed  as  re- 
quired by  law  with  sufficient  sureties,  con- 
ditioned that  he  will  faithfully  execute  the 
duties  of  his  office,  as  is  now  required  of 
him  by  law. 

"Sec.  15.  That  the  treasurer  of  said  county 
shall  pay  the  interest  on  the  bonds  author- 
ized by  this  act  semi-annually  as  the  coupons 
become  due,  out  of  the  moneys  derived  from 
the  special  taxes  provided  toe  and  collected 
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dnder  this  act,  wheneyer  the  said  coupons 
after  their  maturity  shall  become  due  as 
provided  by  this  act 

'*Sec.  16.  That  should  any  surplus  remain 
in  the  hands  of  the  treasurer  of  Madison 
county  after  paying  the  Interest  due  upon 
the  said  bonds  for  the  then  current  year 
tliat  the  same  shall  be  applied  to  the  pay- 
ment and  redemption  of  the  principal  of  the 
bonds  herein  provided  for:  provided  the  hold- 
ers of  said  bonds  or  any  or.e  or  more  of 
them  shall  be  willlag  to  surrender  the  same; 
and  should  they  be  unwilling  to  surrender 
one  or  more  of  the  same  for  payment  before 
they  become  due  then  the  commissioners  of 
said  county  are  hereby  authorized  to  apply 
the  same  on  the  payment  of  the  interest 
falling  due  iipon  said  bonds  for  the  next  suc- 
ceeding year  or  years  and  to  a  diminution  of 
the  next  following  tax  levy. 

"Sec.  17.  That  if  any  officer  of  Madison 
county  Gt  employee  thereof  shall  apply  the 
proceeds  of  any  bond  issued  under  this  act, 
or  exchange  any  such  in  any  manner  or  for 
any  other  purpose,  or  shall  issue  or  have 
issued  any  more  of  the  bonds  provided  for 
iu  this  act  than  may  be  necessarily  for  the 
specific  purposes  of  this  act,  or  shall  know- 
ingly or  unlawfully  misapply  any  of  the 
moneys  derived  from  the  tax  levies  herein 
authorized,  or  shall  fail  and  refuse  to  per- 
form the  duties  imposed  upon  him  by  the 
provisions  of  this  act,  shall  be  guilty  of  a 
felony  and  upon  conviction  shall  be  fined  not 
less  than  one  thousand  dollars  and  impris- 
oned not  less  than  twelve  months  in  the  dis-  i 
oretion  of  the  court 

''Sec.  18.  That  the  taxes  that  have  been 
collected,  and  that  are  to  be  collected  upon 
the  levies  heretofore  made  under  the  said 
Laws  of  1901,  shall  be  applied  by  the  treas- 
urer of  said  county  as  therein  d^ected  and 
for  no  other  purpose. 

''Sec  19.  That  if  the  bonds  authorized  by 
this  act  are  issued,  the  board  of  commis- 
sioners of  said  county  shall  not  levy  the 
tax  of  twenty-five  cents  on  property  and 
sixty  cents  on  the  poll  as  authorized  by 
section  8  of  chapter  322  of  the  Public  Laws 
of  1901,  but  shall  levy  a  sufficient  tax  on 
property  and  polls  to  pay  the  interest  on 
said  bonds,  and  a  sufficient  amount  to  pay 
the  principal  of  said  bonds  when  they  be- 
come due,  as  hereinbefore  provided  by  sec- 
tion 8  of  this  act 

"Sec.  20.  That  this  act  shall  be  in  force 
and  effect  from  and  after  its  ratification.*' 

Under  and  by  virtue  of  this  act  the  county 
commissioners,  acting  under  advice  that  the 
statute  was  mandatory,  on  the  20th  April, 
1903,  made  an  order  to  put  the  act  into 
effect;  directing  that  bonds  to  the  amount 
of  $75,000  be  issued  to  pay  off  the  debt  of 
the  county  contracted  for  necessary  expenses 
of  the  county  prior  to  the  1st  of  January, 
1903.  The  order  further  directed  that  the 
anditing  board  constituted  by  the  act  should 
give  due  notice,  and  meet  and  proceed  to 


comply  with  the  duties  Imposed  upon  them. 
On  the  first  Monday  in  May,  1903,  the  com- 
missioners, having  been  differently  advised* 
to  wit,  that  the  act  was  discretionary,  re> 
voked  so  much  of  said  order  as  directed  the 
bonds  to  issue.  The  auditing  board,  as  pro- 
vided by  the  act  and  order  of  the  commis- 
sioners, met  and  audited  and  allowed  the 
claims  due  by  the  county  for  necessary  ex- 
penses, including  the  debt  herein  sued  for. 
The  plaintiff,  heading  this  claim — being  bonds 
and  coupons  issued  under  the  first-named 
statute  to  the  amount  of  $21,000 — demanded 
of  the  commissioners  that  they  proceed  to 
comply  with  the  terms  of  this  last  act  and 
exchange  the  bonds  authorized  by  said  act 
for  Indebtedness  held  by  him  at  their  par 
value,  as  provided  In  section  11.  The  com- 
missioners of  the  county  refused  to  comply 
with  such  demand,  and  have  failed  and  re- 
fused to  take  any  action  under  the  statute 
in  reference  to  the  Issue,  sale,  or  exchange 
of  the  bonds.  The  plaintiff  then  Instituted 
this  suit,  and  issued  a  summons  against  the 
county  commissioners,  returnable  before  E. 
B.  Jones,  Judge,  at  term  time,  at  October 
term,  1903,  of  Madison  superior  court  Plead- 
ings were  regularly  ffled,  and,  by  consent 
duly  signed  in  writing.  The  court  tried 
the  case  on  all  issues  of  fact  and  law  raised 
by  the  pleadings. 

The  above  statement  is  taken  from  the 
record  and  the  findings  of  fact  made  by 
the  Judge.  Judgment  was  rendered  com- 
manding the  commissioners  to  proceed  un- 
der the  statute,  and  make  exchange  of  the 
bonds  with  the  defendant  at  the  par  value  of 
the  new  bonds.  The  defendant  excepted  to 
this  order  and  appealed;  claiming,  first  that 
the  court  had  no  Jurisdiction,  for  that  this 
was  a  money  demand,  and  that  the  sum- 
mons should  have  been  returnable  to  the 
court  In  term  time;  second,  that  the  act 
confers  discretlonaiy  power,  and  is  not  man- 
datory; and,  third.  If  it  Is  mandatoiy,  it  is 
unconstitutional,  and  not  a  statute  which  the 
Legislature  has  the  power  to  pass.  The  ap- 
peal was  heard  by  the  Supreme  Court  at 
spring  term,  1904,  and  was  then  decided 
against  the  plaintiff;  the  court  holding  that 
the  act  conferred  only  discretionary  author- 
ity upon  the  commissioners,  and  that  the 
court  could  not  Interfere.  There  were  dis- 
senting opinions  by  two  members  of  the 
court  as  then  constituted,  sltad,  on  this  pe- 
tion  to  rehear,  filed  in  apt  time,  one  of  the 
Justices  who  concurred  in  the  former  opfta- 
ion  entered  an  order  formally  allowing  the 
rehearing,  and  the  case  is  now  before  us 
under  that  order. 

Ohas.  B.  Jones,  Davidson,  Bourne  &  Park- 
er, and  Shepherd  A  Shepherd,  for  plaintiff. 
Gudger  &  McElroy  and  T.  8.  Rollins,  for 
respondent 

HOKB^  J.  (after  stating  the  facts).  Thla 
case  has  heretofore  been  decided  by  the 
court  in  favor  of  the  defendant,  and  an  opin- 
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Ion  to  tiliat  effect  has  been  reported'  in  185 
N.  C.  218,  47  &  B.  753.  Like  decision  in  a 
case  sabstantii^ly  similar  was  made  in  Bank 
V.  Ck>mmissioner8,  135  N.  O.  230,  47  8.  B. 
1016;  Justices  Ck»mor  and  Montgomery  dis- 
senting^ in  each  case.  After  full  and  careful 
consideration,  the  majority  of  the  court  are 
now  of  opinion  that  the  former  decision  was 
erroneous,  and  the  law  governing  the  case 
on  the  main  questions  presented  is  in  ac- 
cord with  the  dissenting  opinions  of  Mr.  Jus- 
tice €k>nnor,  filed  in  the  two  cases  mentioned. 
The  view  of  the  court  which  now  prevails 
Is  so  fully  and  clearly  expressed  in  these 
dissenting  opinions  that  we  would  be  well 
content  to  adopt  them  as  the  opinion  of  the 
court;  but  as  the  more  extended  dissenting 
opinion  is  filed  in  Bank  v.  Commissioners, 
and  our  present  decision  is  of  momentous  con- 
cern to  the  parties  litigant— involving,  as  it 
does,  too,  a  reversal  of  the  former  ruling  of 
the  court — we  have  deemed  it  proper  that 
we  should  make  some  further  statement  of 
the  reasons  which  have  led  us  to  our  i»resent 
conclusion. 

The  first  objection  made  by  the  defendants 
was  to  the  Jurisdiction  of  the  court,  because, 
as  contended  by  them,  this  is  a  money  de- 
mand, and  the  summons  should  have  been 
returned  to  the  court  in  term  time.  This  ex- 
ception was  determined  against  the  defend- 
ants in  the  former  opinion,  and,  for  the  rea- 
sons therdn  stated,  this  ruling  should  not 
be  disturbed.  Indeed,  this  questio]^  is  really 
not  before  us  on  this  petition,  and  Is  only 
referred  to  in  order  to  show  that  the  same 
has  not  been  overlooked.  The  cause,  then, 
Is  here  for  review  on  the  second  and  third 
exceptions  above  stated:  Second.  Is  the  act 
mandatory?  Third.  Had  the  Legislature  the 
power  to  pass  it? 

The  terms  of  the  first  section  of  the  act, 
conferring  power  to  issue  bonds,  are  ^au- 
thorize and  empower,"  and  in  ordinary'  ac- 
ceptation and  in  private  transactions  are 
usually  permissive;  Imt  when  these  words 
are  nsed  in  statutes,  they  are  frequently 
Imperative,  and  where  the  statute  is  con- 
cerning public  interests,  or  promotive  of  Jus- 
tice, or  to  secure  and  maintain  the  Individual 
rights  of  others,  such  words  are  well-nigh 
uniformly  construed  to  be  mandatory.  This 
rule  is  stated  by  text-vrriters  of  approved 
excellence,  and  is  sanctioned  by  courts  of 
the  highest  authority  both  in  England  and  in 
the  United  States.  Mr.  Black,  in  his  Inter- 
pretation of  Laws,  p.  541,  formulates  the 
rule  thus:  "Where  a  statute  provides  for  the 
doin^  of  some  act  which  is  required  by  Jus- 
tice or  public  duty,  as  where  it  invests  a 
public  body,  municipality,  ^  or  ofllcer  with 
power  and  authority  to  take  some  action 
which  concerns  the  public  interests  or  the 
rights  of  individuals,  though  the  language  of 
the  statute  be  merely  permissive  in  form, 
yet  it  will  be  construed  as  mandatory,  and 
the  execution  of  the  power  may  be  Insisted 
upon  as  a  duty."    And  in  commenting  on  the 


rule  the  author  says:  'The  most  frequent 
illustrations  of  the  application  of  this  rule 
are  found  in  statutes  authorizing  the  settie- 
ment  of  claims  held  by  private  persons 
against  the  state  or  its  municipal  corpora- 
tions, and  those  making  provision  for  the 
levy  and  collection  of  mu^ilcipal  taxes."  He 
then  cites  several  cases  in  which  the  term 
"may"  and  "authorized  and  empowered"  and 
"authorized"  are  respectively  held  to  be  im- 
perative, and  then  proceeds:  "Even  where 
the  act  provides  that  certain  public  officers, 
if  deemed  advisable,  or  if  they  believe  the 
public  good  and  the  best  interests  of  the  city 
require  it,  may  levy  a  certain  tax,  though 
these  words  are  purely  permissive  In  form, 
yet  the  act  will  be  held  to  be  peremptory 
whenever  the  public  interests  or  individual 
rights  call  for  the  exercise  of  the  power 
granted.  And  in  general,  where  the  statute 
enacts  that  a  public  officer  'may*  act  in  a 
certain  way,  which  is  for  the  benefit  of  third 
persons,  he  must  act  In  that  way."  To  the 
same  effect  is  Throop  on  Public  Offices,  |§ 
547,  648;  Endllch  on  Interpretation  of  Stat- 
utes, I  811;  Sutherland  on  Statutory  Gon- 
struction,  p.  547.  Adjudicated  cases  of  like 
effect  can  be  found  in  Supervisors  v.  U.  S., 
4  Wall.  435,  18  L.  Bd.  419;  City  of  Galena 
V.  Amy,  5  Wall.  705,  18  L.  Ed.  560;  Mayor 
of  N.  T.  V.  Furze,  8  Hill,  612;  People  v. 
Flagg,  46  N.  Y.  401;  People  v.  Supervisors. 
51  N.  Y.  401;  Brokaw  v.  Bloomington,  180 
Ul.  482,  22  N.  E.  596,  6  L.  B.  A.  161;  State 
ex  rel.  v.  King,  136  Mo.  309,  36  S.  W.  681, 
88  S.  W.  80;  Inhabitants  of  Veazle  v.  China, 
60  Me.  518;  Johnston  v.  Pate,  95  N.  G.  68. 

We  are  not  contending  here  that  the  Leg- 
islature cannot,  in  terms,  confer  discretion- 
ary power,  nor  that  permissive  terms,  when 
used  in  statutes,  are  always  mandatory,  re- 
gardless of  their  placing,  and  the  general  pur- 
pose of  the  statutes  in  which  they  appear; 
nor  are  we  assailing  the  principle  that, 
where  such  power  Is  expressly  conferred,  It 
is  usually  not  permissible  for  courts  to  inter- 
fere and  undertake  to  direct  how  such  dis- 
cretion should  be  exercised.  We  are  seeking 
to  arrive  at  the  true  meaning  of  the  Legis- 
lature, as  expressed  in  this  statute,  by  estab- 
lished and  acc^ted  canons  of  construction. 
These  very  terms,  "authorize  and  empower." 
are  so  frequentiy  used  in  legislation  of  this 
character  that  they  may  be  said  to  have  at- 
tained a  technical  or  statutory  slgniflcation; 
and,  where  a  long  course  of  Judicial  deci- 
sion has  put  a  certain  interpretation  on  sucb 
words,  it  is  a  fair  inference  and  a  true  rule 
of  construcdon  that  the  Legislature,  in  using 
these  words,  intended  them  to  have  their 
established  meaning. 

Again,  as  said  in  one  of  the  authorities 
dted  (51  N.  Y.  401),  "To  determine  this  ques- 
tion [whether  the  terms  "authorize  and  em- 
power^ are  permissive  or  mandatory],  not 
only  the  language  of  the  act,  but  the  circum- 
stances surrounding  Its  passage,  and  the  ob- 
ject   had   in    view,    must    be    considered.^ 
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Here  wag  a  conn^  on  the  verge  of  bankmpt- 
cy.  As  far  back  as  1887,  and  prior  to  tliat 
time,  tbese  debts  for  necessary  expenses  had 
begun  to  accumnJate,  and  then  amounted  to 
$25,000.  Issuing  bonds  to  this  amount  under 
legislatlye  sanction,  the  county  officers  have 
paid  neither  principal  nor  interest,  with  an 
exception  so  slight  as  not  to  be  considered; 
and.  In  addition  to  this,  debts  of  like  char- 
acter have  been  allowed  to  accumulate  until 
there  is  $40,000  of  indebtedness,  additional 
to  the  bonds,  accrued  to  January  1,  1903,  the 
period  named  in  the  act  The  authorities 
of  the  county  had  failed  to  fulfill  the  pur- 
poses of  its  creation,  and  the  Legislature  en- 
acted this  statute  to  remedy  the  evil,  as  will 
be  seen  by  a  perusal  of  the  entire  act  It 
is  a  measure  wisely  conceived,  carefully  pre- 
pared, and  x)resents  the  only  feasible  method 
by  which  this  deplorable  condition  can  be 
corrected,  and  the  financial  affairs  of  the 
county  placed  on  a  sound  basis.  Such  being 
its  beneficent  purpose,  the  court  should  be 
slow  to  construe  the  terms  of  the  act  dis- 
cretionary, unless  such  construction  is  clear- 
ly required.  We  do  not  understand  that  the 
general  principle  here  declared  is  questioned, 
but  s<»ne  of  our  Brethren  are  of  opinion  (and 
for  their  c^inion  we  have  the  greatest  con- 
sideration) that  there  are  expressions  in  this 
act  which  forbid  the  application  of  the  gen- 
eral rule^  and  require  that  the  statute  in 
question  should  be  construed  as  discretion- 
ary. The  language  chiefly  relied  upon  is 
that  expression  in  section  19-*-that  **if  the 
bonds  authorized  by  this  act  are  issued. 
m  m  •>*  rpiiig  expression,  standing  alone 
and  miexplained,  would  not  of  Itself  be  suffi- 
cient, we  think,  to  prevent  the  application 
of  the  rule  we  are  discussing.  Many  of  the 
decisions  upholding  this  rule  were  made  on 
words  much  stronger  than  this  expression 
would  Impart  to  the  meaning  of  the  act 
But  it  is  not  unexplained.  On  the  face  of 
the  act  itself  is  found  a  full  explanatloii  of 
these  words,  entirely  oonsist^it  with  the  de- 
cision of  the  court  on  this  question.  It  will 
be  noted  that  the  act  provides  in  section  10 
for  the  sale  of  the  bonds,  and  in  section  11 
for  their  exchange  with  creditors  holding 
claims,  and  in  both  sections  it  is  directed 
that  the  bonds  shall  not  be  issued  except  at 
par  value.  It  might  turn  out  that  the  bonds 
could  not  be  sold  at  par  under  section  10; 
it  might  turn  out  that  the  creditor  would 
not  exchange  them  at  par  under  section  11; 
and  so  the  restriction  in  section  19  is  ex- 
idained  by  the  restriction  whlch^  the  Legis- 
lature had  its^f  put  on  the  power  to  issue 
the  bonds.  This  expression,  no  doubt  had 
reference  to  such  restriction,  and  did  not 
and  was  not  intended  to,  weaken  the  impera- 
tive force  of  the  words  used  in  former  sec- 
tions of  the  act 

Again,  it  is  contended  that  where  the  stat- 
ute refers  to  the  issuing  of  bonds.  It  uses  the 
words,  "authorize  and  empower,*'  but,  where 
it  provides  for  a  board  of  audit,  as  it  does 


in  sections  7,  8»  and  0,  it  uses  tlie  terms  '^ao- 
thorize,  empower  and  direct"  This  differ* 
ence,  so  far  from  supporting  the  construction 
contended  for  by  the  defendant,  to  our  minds 
tends  rather  to  confirm  the  decision  on  this 
point  The  act  contains  a  complete  and  com- 
prehensive plan  for  restoring  order  to  the 
financial  affairs  of  the  county,  and  the  Issu- 
ing of  bonds  and  the  establishment  of  this 
board  of  audit  are  equal  and  dependent  parts 
of  the  whole.  One  is  as  necessary  to  its  suc- 
cessful operation  as  the  other.  The  very  fact 
that  ''authorize  and  empower"  are  used  in 
one  place,  and  "authorize,  empower  and  di- 
rect** at  another,  tends  to  the  conclusion  that 
in  the  minds  of  the  draftsman  and  legislat- 
ors, the  words  had  the  same  meaning  and 
the  same  operative  force  and  effect  On  the 
contrary,  note  how  many  of  the  requirements 
of  the  statute  are  couched  in  imperative 
terms:  Section  4,  in  providing  a  form»  says 
that  the  bonds  "shall  be  signed  by  the  chair- 
man"; and  section  5,  "the  treasurer  shall 
keep  a  separate  account  *  ^  *";  and  sec- 
tion 6,  "the  board  of  commissioners  of  Mad- 
ison county  shall  keep  a  separate  account"; 
in  section  8  "the  board  of  audit  are  author- 
ized, empowered  and  directed  to  do  their 
work";  section  15,  "the  treasurer  of  the 
county  shall  pay  the  Interest"  It  is  true 
that  these  words  are  usually  in  connection 
with  the  terms  "bonds  hereby  authorized," 
but  they  serve  to  throw  some  light  on  the 
legislative^  intent  and  to  sustain  the  position 
that  "authorize  and  empower,"  in  tho  first 
three  sections  of  the  act  should  receive  their 
usual  statutory  acceptation.  But  this  mat- 
ter, we  think,  is  conclusively  set  at  rest  by 
the  language  of  section  11,  and  it  is  under 
this  section  that  the  plaintiff  is  now  seeking 
to  enforce  his  right  This  section  is  as  fol- 
lows: "That  if  any  creditor  of  the  said  coun- 
ty, whose  debts  or  claims  come  within  the 
meaning  of  this  act  or  any  holder  of  any 
bond  or  bonds  of  said  county,  shall  desire  to 
exchange  his  bond  or  bonds  and  coupons  or 
other  evidence  or  evidence  of  said  Indebt- 
edness belonging  to  him,  for  one  or  more 
bonds  hereby  authorized,  it  shall  be  the  daty 
of  the  said  commissioners  to  pay  off  said  cred- 
itor or  creditors  and  liquidate  the  said  in- 
debtedness in  the  bonds  authorised  by  this 
act,  exchanging  said  bonds  at  their  par  val- 
ue and  cancelling  the  evidences  of  indebt- 
edness taken  in  lieu  thereof."  The  very  rea- 
son of  the  rule  of  construction  here  adopted, 
given  in  many  of  the  decisions.  Is  that  where 
power  is  given  in  legislation  of  this  charac- 
ter, a  corresponding  duty  is  imposed  on  the 
authorities  to  give  the  statute  effect  The 
section  here  quoted  in  express  terms  imposes 
the  duty  which  the  creditor  seeks  to  en- 
force: "Where  the  creditor  desires  to  ex- 
change his  bonds  or  debt  for  bonds  hereby 
authorized,  and  Is  willing  to  make  the  ex- 
change at  par,  it  shall  be  the  duty  of  the 
commissioners  to  make  the  exchange."  On 
authority,  and  in  consideration  of  the  gen- 
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eAl  pnipoBe  of  the  statute,  and  in  ylew  of  Ita 
•eyeral  provlalonB,  we  do  not  hesitate  to  de- 
clare that  the  act  is  mandatory  in  its  force 
and  effect,  and  was  so  intended  by  the  Legis- 
lature. 

On  the  third  question,  had  the  Legislature 
power  to  pass  the  act? — ^the  authorities  are 
equally  pronounced  in  favor  of  the  plaintiff. 
We  do  not  understand  that  the  former  opin- 
ion holds  that  the  act  is  not  within  the  legis- 
latiye  power.  There  is  an  intimation  to  that 
effect,  however,  and,  as  the  present  opinion 
will  result  in  the  enforcement  of  the  statute, 
it  is  necessaiy  to  decide  the  question. 

These  countleB  are  not,  strictly  speaking, 
municipal  corporations  at  all,  in  the  ordi- 
nary acceptation  of  the  term.  They  have 
many  of  the  features  of  such  corporations, 
but  they  are  usually  termed '  "quasi  public 
corporations.'*  In  the  exercise  of  ordinary 
governmental  functions,  they  are  simply 
agencies  of  the  state,  constituted  for  the  con- 
venience of  local  administration  in  certain 
portions  of  the  state's  territory;  and,  in  the 
exercise  of  such  functions,  they  are  subject 
to  almost  unlimited  legislative  control,  ex- 
cept where  this  power  is  restricted  by  con- 
stitutional provision.  In  Hamilton  v.  Mi- 
ghela,  7  Ohio  St  100,  it  is  said:  ^'Oounties 
are,  at  most,  but  local  organizations,  which 
for  purposes  of  civil  administration  are  in- 
vested with  a  few  functions  characteristic  of 
corporate  existence.  They  are  local  subdi- 
visions of  the  state,  created  by  the  sovereign 
power  of  the  state  of  its  own  sovereign  will, 
without  particular  solidtatton,  consent,  or 
concurrent  action  of  the  people  who  inhabit 
them."  Again  it  Is/iaid:  "A  county,  organ- 
ization is  created  almost  exclusively  with  a 
view  to  the  policy  of  the  state  at  large,  for 
purposes  of  political  organization  and  dvil 
administration  in  matters  of  finance,  of  edu- 
cation, of  provision  for  the  poor,  of  military 
organizations,  of  the  means  of  travel  and 
transfer,  and  especially  for  the  general  ad- 
ministration of  justice."  "With  scarcely  an 
exception,  all  the  powers  and  functions  of 
the  countr  organizations  have  a  direct  and 
exclusive  reference  to  the  general  policy  of 
the  states  and  are  in  fact  but  a  branch  of  the 
general  administration  of  that  policy." 
These  statements  are  quoted  with  approval 
in  1  Dillon  on  Municipal  Corporations,  §  23, 
and  Smith's  Law  of  Mun.  Gbrp.  vol.  1,  §  10, 
and  are  sustained  by  a  line  of  authorities 
unbroken,  so  far  as  we  have  been  able  to 
discover.  People  v.  Flagg,  46  N.  T.  401; 
City  of  Galveston  v.  Posnainsky,  62  Tex. 
118,  J60  Am.  Bep.  517;  Philadelphia  v.  Fox, 
64  Pa.  169;  Locomotive  Co.  v.  Emigrant  Co., 
164  U.  8.  558,  576,  17  Sup.  Ct  188,  41  L.  Ed. 
552.  Nowhere  has  this  doctrine  been  more 
consistently  adhered  to  than  by  our  own  Su- 
preme Court  Mills  V.  Williams,  33  N.  C. 
558;  Wallace  v.  Trustees,  84  N.  0.  164;  White 
V.  Commissioners,  90  N.  C.  437,  47  Am.  Rep. 
;S34;  Tate  v.  Commissioners,  122  N.  C.  812, 


f  80  S.  B.  852;  Biial  v.  Ellington,  184  N.  C.  181, 
46  S.  B.  961,  65  L.  B.  A.  697. 

It  will  be  borne  in  mind  that  we  are 
speaking  of  the  power  of  the  Legislature  in 
matters  governmental.  We  are  not  assert- 
ing the  right  of  the  Legislature  to  compel  a 
county  to  create  a  debt  in  aid  of  a  private 
enterprise,  nor  for  purposes  of  strictiy  local 
benefit  and  advantage.  In  Park  Commis- 
sioners V.  Detroit,  28  Mich.  228,  15  Am.  Rep. 
202,  it  was  held  that  the  Legislature  could 
not  compel  the  dty  authorities  to  contract 
a  large  debt  in  purchasing  a  park;  and  in 
People  V.  Batchellor,  58  N.  T.  128»  18  Am. 
Bep.  480,  it  was  held  that  the  Legislature 
had  no  power^to  compel  a  town  to  subscribe 
to  a  railroad  owned  and  controlled  by  private 
stockholders,  and  operated  for  their  own  ad- 
vantage. These  decisions  were  in  relation 
to  towns,  in  regard  to  which  the  power  of 
the  Legislature  is  usually  more  restricted; 
but  as  to  counties,  also^  they  can,  we  think, 
be  sustained  by  reason  and  authority. 

This  limitation  of  legislative  power  is  not 
a  debatable  question  in  this  state.  It  has 
been  written  into  our  organic  law.  In  ar- 
ticle 7,  I  7,  of  the  Constitution,  it  is  provid- 
ed that  no  county,  dty,  town,  or  other  mu- 
nicipal corporation  shall  contract  any  debt, 
pledge  its  faith,  or  loan  its  credit,  nor  shall 
any  tax  be  levied  or  collected  by  any  officer 
of  the  same,  except  for  the  necessary  ex- 
penses thereof,  unless  by  vote  of  a  majority 
of  the  qualified  voters  therein.  This  sec- 
tion was,  no  doubt,  put  in  our  Constitution 
because  of  the  undefined  and  well-nigh  un- 
limited power  of  the  Legislature  which  ex- 
isted at  the  time  of  Its  adoption,  and  it  has 
not  been  altered  or  repealed.  It  will  be 
noted  that  debts  for  necessary  expenses  are 
expressly  excepted  from  this  article  of  the 
Constitution,  and  all  the  debts  which  are  the 
subject-matter  of  the  statute  now  in  ques- 
tion are  of  this  character.  It  is  not  sought 
here  to  force  the  county  to  create  a  debt  of 
any  kind.  These  debts  had  been  already 
created,  and  were  outstanding  and  draw- 
ing Interest  at  6  per  cent,  when  this  stat- 
ute was  passed.  The  current  rate  of  taxa- 
tion is  not  sufficient  to  pay  them  in  full,  and 
the  statute,  as  heretofore  stated,  presents  a 
comprehensive,  carefully  prepared,  and  feasi- 
ble plan  to  fund  the  debt  at  a  lower  rate  of 
interest,  and  restore  the  county  finances  to 
a  'satisfactory  condition.  As  here  stated, 
this  power  of  the  Legislature  over  cour^'^^s 
is  fully  sustained  in  Tate  v.  Commissioners, 
122  N.  C.  812,  30  S.  B.  852,  and  is  nowhere 
more  forcibly  and  tersely  expressed.  This 
was  an  action  to  compel  the  commissioners 
of  Haywood  county  to  put  in  force  a  legisla- 
tive enactment  requiring  the  county  authori- 
ties to  work  their  roads  by  taxation.  And 
there  was  a  judgment  compelling  the  com- 
missioners to  put  the  law  in  operation.  This 
authority  is  cited  in  the  former  opinion  of 
the  court  on  the  present  case,  and  the  dls- 
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tlnctloo  made  between  that  and  the  case 
before  na  is  that  the  making  of  roads  was  a 
governmental  function,  bat  we  do  not  think 
the  cases  can  be  so  distinguished.  What 
are  these  debts  to  which  this  statute  Is  ad- 
dressed? They  are  all  debts  for  necessary 
expenses.  And  what  does  this  term  import? 
They  Inyolve  and  include  the  support  of  the 
aged  and  infirm,  the  laying  out  and  repair  of 
public  highways,  the  construction  of  bridges, 
the  maiutenance  of  the  public  peace  and  ad- 
ministration of  public  Justice— expenses  to 
enable  the  county  to  carry  on  the  work  for 
which  it  was  organized  and  given  a  por- 
tion of  the  state's  sovereignty.  To  say  that 
the  Legislature  has  no  control  in  such  mat- 
ters would  enable  the  county  authorities,  of 
their  own  will,  to  stay  all  governmental  ac- 
tion in  their  locality,  and  entirely  defeat  the 
purposes  for  which  they  were  created.  This 
is  one  of  the  reasons,  no  doubt,  why  neces- 
sary expenses  were  excepted  from  the  article 
of  the  Constitution  Just  quoted.  The  excep- 
tion was  partly  made  because  it  would  be 
impracticable  to  refer  all  of  these  current 
expenses  to  popular  approval,  but  an  equally 
important  reason  .was  that  local  authority 
should  not  be  withdrawn  from  all  legislative 
fluperviaion  and  control. 

It  has  been  suggested  that,  while  the  Leg- 
islature might  compel  the  laying  of  taxes, 
its  power  does  not  extend  to  the  issuing  of 
bonds;  but  we  do  not  think  this  position 
sound,  or  that  any  such  distinction  exlsta 
This  method  of  adjusting  debts  which  coun- 
ties have  lawfully  created  Is  not  at  all  un- 
usual. It  was  commended  in  Johnston  v. 
Gommissioners,  07  N.  O.  101,  and  expressly 
sanctioned  in  Jefferson  County  v.  People,  5 
Neb.  186,  Commissioners  v.  City,  46  Ala. 
399,  and  Cooley  on  Taxation  (8d  Ed.)  vol.  2, 
pp.  1800,  1801. 

Again,  it  is  contended  that  while  the  power, 
to  the  extent  claimed,  may  exist  in  other  Ju- 
risdictions, it  cannot  obtain  here,  where  the 
•officers  and  agents  who  carry  on  the  county 
government  are  given  a  place  in  ourConstitu- 
itlon,  and  their  existence  thereby  secured.  As 
we  apprehend  this  position,  It  is  argued  that 
the  very  fact  that  these  officers  are  so  placed 
manifests  a  purpose  to  give  them  exclusive 
or  much  larger  power  In  the  management 
and  control  of  local  affaira  Some  expres- 
aions  to  this  effect  have  found  their  way 
into  a  few  of  our  decisions — notably,  Brod- 
nax  V.  Qroom,  64  N.  C.  244,  and  Cromartle  v. 
Commissioners,  87  N.  C.  184.  It  will  be  not- 
ed that  in  these  cases  the  court  was  passing 
<m  the  right  of  the  courts  to  interfere  with 
the  action  of  the  commissioners*  and  the 
question  of  legislative  power  was  not  at  all 
before  them,  and  any  such  effect  from  these 
intimations  is  expressly  repudiated  and  con- 
demned in  Tate  v.  Commissioners,  supra. 
Even  under  our  Constitution,  as  it  originally 
existed,  we  do  not  think  the  position  here 
contended  for  could  be  maintained.  True, 
these  offices  were  there  created,  and,  as  the 


Instrument  then  stood,  tbey  could  not  be 
changed  or  destroyed:  but  what  such  offi- 
cers, as  agents  of  the  state,  could  or  could 
not  be  compelled  to  do,  was  not  stated  in 
matters  to  which  this  discussion  is  address- 
ed. However  this  may  have  formerly  been, 
the  position  cannot  be  for  one  moment  sus- 
tained under  the  Constitution  as  it  now 
stands.  In  1875  the  article  in  reference  to 
counties  was  amended.  For  grave  and 
weighty  reasons,  the  people  then  added  to 
their  Constitution  section  14  of  article  7,  and 
It  was  there  provided  as  follows:  "Sec. 
14.  The  General  Assembly  shall  have  power 
by  statute  to  modify,  change  or  abrogate 
any  and  all  of  the  provisions  of  this  article, 
and  substitute  others  in  their  place,  except 
sections  7,  9,  and  18."  Section  7  is  the  one 
already  quoted,  and  from  its  effect  debts 
for  necessary  expenses  are  expressly  ex- 
cluded. Section  9  stipulates,  in  general 
terms,  that  taxation  shall  be  uzilform  and  ad 
valorem.  Section  18  prohibits  the  payment 
of  debts  contracted  in  aid  of  the  Confederate 
government  Neither  of  these  exceptions  in 
any  way  affects  the  questicm  now  before  us, 
and  by  the  provisions  of  this  amendment 
the  power  of  the  Legislature  to  supervise  and 
control  the  action  of  county  officers  in  gov- 
ernmental matters  is  fully  restored,  even  if 
it  had  ever  been  withdrawn. 

While  the  court  has  every  disposition  to 
uphold  the  principle  of  local  self-govern- 
ment, the  history  of  this  transaction,  as 
shown  in  the  record,  is  in  itself  almost  a 
demonstration  that  it  is  not  amiss,  and  at 
times  altogether  desirable,  to  have  a  super- 
vising representative  authority  with  power 
and  disposition  to  intervene  when  local  of- 
ficers have  failed  and  refused  to  perform 
their  official  duties. 

We  declare  our  opinion  to  be  tliat  the  court 
below  had  Jurisdiction;  second,  that  the  act 
in  question  is  mandatory;  third,  tliat  the 
Legislature  had  power  to  pass  the  act;  and, 
fourth,  that  the  remedy  sought  is  the  prop- 
er remedy.  Let  this  opinion  be  certified,  to 
the  end  that  the  Judgment  of  the  superior 
court  be  affirmed,  and  that  process  issue  to 
enforce  its  provisions. 

Petition  allowed. 

BROWN,  J.  (concurring).  I  desire  to  ex- 
press a  few  words  of  approval  of  the  forcible 
opinion  written  by  Justice  Hoke  on  behalf 
of  a  majority  of  the  court  upon  the  rehear- 
ing of  this  case.  My  attention  was  first 
drawn  to  Its  Importance  by  the  exhaustive, 
and,  to  my  mind,  conclusive,  dissenting  opin- 
ion of  Justice  Connor  In  Bank  v.  Commis- 
sioners, involving,  the  same  questions.  135 
N.  C.  230,  47  8.  B.  1016.  After  giving  the 
case  that  careful  thought  which  its  import- 
ance demands,  I  fully  concur  in  the  reasoning 
and  conclusions  of  the  opinion  of  the  court 

I  will  briefly  notice  one  matter  not  touched 
upon:  By  sections  7  and  8  of  the  act  of 
1903  a  special  board  of  audit  was  created. 
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with  power  to  adjudicate  and  report  the 
amount  and  statue  of  the  Indebtedness  of  the 
county,  to  be  discharged  and  funded  in  ac- 
cordance with  the  financial  scheme  set  ont 
in  the  act,  with  power  to  adjust  the  same 
on  an  equitable  basis.  The  findings  embodied 
in  the  report  of  the  board  were  made  con- 
clusive on  the  county,  and  prima  fade  cor- 
rect and  competent  tn  any  court  of  justice  in 
the  state.  This  board  duly  advertised  for 
creditors  as  required  by  the  act,  and  duly 
passed  upon,  audited,  and  adjudicated  the 
indebtedness  of  the  county,  and  reported  the 
same  to  the  board  of  commissioners.  The 
record  discloses  the  fact  that  the  board  of 
commissioners  met  in  session  on  April  20th, 
and  passed  a  resolution  directing  the  issue 
of  the  bonds  in  manner  and  form  as  provid- 
ed in  the  act  Notice  was  fully  advertised 
requiring  all  creditors  to  present  their  claim 
before  the  board  of  audit,  which  was  evi- 
dently done.  The  board  of  commlssionen 
adjourned  and  terminated  their  meeting  of 
April  20th,  and  met  no  more,  so  far  as  the 
record  discloses,  until  the  regular  meeting  on 
the  first  Monday  In  May.  At  this  May  meet- 
ing the  board  of  commissioners  attempted  to 
revoke  the  order  of  April  20th,  and  directed 
that  no  bonds  be  issued  under  the  act  I  am 
of  opinion  that,  If  the  defendants  had  any 
discretionary  power  under  the  act,  they  ex- 
ercised it  once  for  all  on  April  20th,  when 
they  directed  the  Issuance  of  the  bonds.  If 
the  statute  was  dependent  upon  the  contin- 
gency of  their  approval,  the  commissioners 
of  the  county  gave  it  force  and  vitality  by 
their  resolution  of  April  20th,  and  they  could 
not  at  their  subsequent  meeting  lawfully  re- 
voke it  When  the  board  adjourned  their 
special  session  sine  die  on  April  20th,  the 
rights  of  creditors  at  once  attached  under 
the  act,  and  at  their  regular  meeting  In  May 
the  commissioners  could  not  lawfully  destroy 
those  rights*  A  very  material  enhancement 
In  value  was  imparted  to  the  bonds  and  scrip 
of  the  county  by  the  action  of  the  defendants 
on  April  20th.  This  indebtedness  is  doubt- 
less of  a  negotiable  character  in  form,  and 
that  its  purchase  and  sale  were  thereby 
greatly  accelerated,  I  do  not  doubt  It  Is 
possible,  nay  probable,  some  of  it  between 
April  20th  and  the  May  meeting  found  its 
way,  for  value,  into  the  hands  of  Innocent 
purchasers,  who  had  a  right  to  rely  upon  the 
stability  of  the  solemn  act  of  the  commis- 
sioners. They  cannot  order  a  debt  paid  at 
one  meeting,  revoke  it  at  the  next  meeting, 
re-order  it  paid  at  a  succeeding  meeting,  and 
so  on.  The  board  of  commissioners,  as  the 
trustees  and  guardians  of  the  county,  can- 
not be  permitted  to  play  "fast  and  loose'* 
with  the  rights  of  creditors  whose  obliga- 
tions are  admitted  to  be  Just  as  well  as 
the  true  interests  of  the  citizens  and  tax- 
payers, who  naturally  desire  to  see  the  credit 
of  their  county  maintained  untarnished. 
Mnnlcipalltles  are  no  more  Justified  in  neg- 
lecting their  honorable  obligations^  when  the 


means  are  at  hand  j;rovided  by  law  for  their 
adjustment,  than  are  private  individuals  who 
contract  honest  debts,  and  have  the  prop- 
erty with  which  to  pay  them.  The  Genera) 
Assembly,  evidently  thinking  so,  has  given 
the  defendants  ample  means  necessary  to  set- 
tle and  adjust  the  Indebtedness  of  their  coun- 
ty. It  has  provided  a  wise  and  beneficent 
financial  scheme  whereby  it  can  be  done 
without  great  stress  of  taxation.  It  is  the 
duty  of  the  defendants  to  avail  themselves 
of  such  means,  and  to  carry  out  cheerfully 
and  in  good  faith  the  will  of  the  lawmaking 
power.  I  am  not  at  all  alarmed  at  pessi- 
mlstie  predictions  or  filled  with  fearful  fore» 
bodings  as  to  the  consequences  which  may 
fiow  from  this  decision.  It  is  but  a  proper 
recognition  of  the  legitimate  power  of  the^ 
General  Assembly  to  compel  counties  to  live 
up  to  their  legal  contracts,  and  to  pay  their 
honest  and  imdlsputed  debts.  It  will  have- 
a  very  salutary  effect  upon  the  action  of 
boards  of  commissioners,  and  teach  them  to 
be  economical  and  careful  aa  to  how  they 
spend  "other  people's  money."  Besides,  such 
legislation  is  carefully  safeguarded  by  the 
Constitution  of  the  state.  Those  wise  provl- 
sions,  which  prevent  hasty  legislation  upon 
such  subjects,  and  require  a  recorded  vote,, 
have  been  steadfastly  upheld  by  this  court.. 
I  am  of  opinion  that  the  petition  to  rehear 
should  be  allowed,  and  that  the  writ  of  man- 
damus should  issue  as  prayed  for. 

OLARK,  G.  J.  (dissenting).  This  case  was 
decided  in  135  N.  G.  218»  47  S.  B.  753,  and 
it  is  not  shown  that  any  authority  or  fact 
has  been  overlooked.  Clark's  Code  (3d  Bd.) 
p.  945,  and  numerous  cases  there  dted.  As 
this  Is  the  first  instance  in  the  books  in 
which  it  has  ever  been  held  that  ther  courts 
can  compel  a  county  to  issue  bonds  upon  a 
statute  which  merely  "authorizes"  It  to  issue 
them,  it  is  well  to  scrutinize  an  innovation 
which  must  Inevitably  lead  to  startling  re- 
sults in  the  future. 

It  is  the  province  of  the  courts  to  direct 
payment  of  Indebtedness  either  by  issuing  ex- 
ecution, or  by  a  mandamus  to  levy  a  tax, 
when  the  Legislature  has  authorized  a  tax,  or 
the  indebtedness  which  the  municipality  has 
created.  But  no  court  has  issued  an  order 
that  the  debt  of  a  comity  shall  be  funded. 
When  the  statute  authorizes  a  debt  the  ex- 
pression "may  levy  a  tax"  has  been  construed 
"shall,"  because  the  enforcement  of  payment 
is  a  judicial  function,  and  the  courts  will 
order  the  debtor  to  do  what  he  may  do  to 
effect  payment  This  is  the  purport,  with- 
out exception,  of  every  case  cited  by  the 
court  in  which  "may"  has  been  construed 
"shall."  But  issuing  bonds  is  not  payment 
It  is  an  act  which  can  only  be  made  effec- 
tual by  mutual  agreement  between  the  cred- 
itor and  the  debtor,  and  Is  in  fact  an  agree- 
ment not  to  pay  for  a  specified  time.  The 
court  can  no  more  order  bonds  to  be  Issued 
than  it  can  compel  the  creditor  to  accept 
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them.  Neltfaer  It  It  In  the  scope  of  Judicial 
power  in  the  absence  of  an  agreement  be- 
tween the  parties.  Nor  is  it  a  legislative 
function  to  order  a  mnnicipality  to  issue 
bonds,  thereby  deferring  payment,  any  more 
than  it  is  to  command  immediate  payment. 

A  brief  consideration  will  show  that  the 
Legislature  in  this  act  has  done  no  more  than 
"empower  and  authorize"  the  county  to  issue 
bonds — that  is,  if  the  county  and  the  credit- 
ors should  so  agree;  otherwise  the  Issuing 
bonds  would  be  a  vain  thing.  In  section  1 
the  board  of  commissioners  are  "authorized 
and  empowered*' — ^not  directed — ^to  issue 
bonds.  Section  8  "authorizes,  empowers  and 
directs"  them  to  audit,  ascertain,  and  ad- 
just the  amount  of  the  floating  debt;  thus 
showing  that  the  General  Assembly  knew 
when  it  could  add  the  word  "direct,"  and 
when  it  could  not.  Section  19  places  the 
leglslatlTe  intention  beyond  the  possibility 
of  doubt  by  providing,  *1f  the  bonds  hereby 
anthorlzed  by  this  act  are  issued."  What 
is  the  meaning  of  this  expression,  if  the  act 
were  a  direct  and  imperative  order  that  the 
county  should  issue  the  bonds?  That  the 
G^eneral  Assembly  knew  and  Intended  a  dif- 
ference between  the  permissive  authority  to 
issue  bonds,  and  the  Imperative,  "shall,"  is 
shown  by  the  use  of  the  latter  word  in 
sections  10  and  11,  in  providing  that  the 
bonds  "shall  not  be  Issued  except  at  par 
value";  thus  restricting  the  permission  which 
is  given  in  section  1  to  issue  bonds.  Also, 
in  section  4,  In  providing  a  form,  it  says  the 
bonds  "shall  be  signed  by  the  chairman"; 
section  5,  "the  treasurer  shall  keep  a  sep- 
arate account";  section  6,  the  "commissioners 
shall  keep  an  account";  section  15,  "the 
treasurer  shall  pay  the  Interest" — all  these 
coupled  with  the  words  "bonds  hereby  au- 
thorized," thus  meaning  clearly  what  Is  ex- 
pressly said  in  section  19,  "If  the  bonds  here- 
by authorized  are  issued."  The  Qeneral  As- 
sembly thus  knew  the  difference  between 
"authorizes  and  empowers,"  and  the  words 
"shall"  and  "direct,"  and  used  each  in  Its 
appropriate  place.  It  could  only  "authorize" 
the  debtor  to  issue  the  bonds,  and  did  so.  It 
could  restrict  that  authority  by  Imperative 
requirements  as  to  the  methods  of  doing  so, 
and  other  details,  and,  as  to  those  matters, 
used  the  words  "shall"  and  "direct" 

For  certain  purposes,  counties  and  other 
municipal  corporations  are  governmental; 
and  in  those  respects,  being  a  branch  of  the 
state  government,  can  be  changed  or  abol- 
ished by  legislation,  and  cannot  be  sued 
except  by  legislative  permission.  Mcllhen- 
ney  v.  Wilmington,  127  N.  O.  149,  37  S.  B. 
187,  50  li.  R.  A.  470,  and  cases  cited.  But 
as  regards  indebtedness  incurred,  they  are 
business  corporations,  not  governmental; 
else  they  could  not  be  sued.  Hence  the  Leg- 
islature can  neither  release  the  indebted- 
ness, nor  defer  or  order  payment;  the  lat- 
ter being  a  Judicial  function.  It  belongs 
neither  to  the  Legislature  nor  to  the  judi- 


ciary to  order  bonds  to  be  Issued,  since  nd« 
ther  could  order  any  other  debtor  to  issue 
bonds.^  As  to  indebtedness,  the  Jurisdiction 
is  the  same  as  over  other  debtors — neither 
more  nor  less.  The  Legislature  may  "au- 
thorize and  empower"  municipalities  to  is- 
sue bonds,  and,  as  we  have  seen,  that  is 
all  it  has  done  in  this  case.  It  would  be 
a  sad  and  deplorable  result  if  the  General 
Assembly  should  attempt  to  order  and  com- 
mand in  matters  affecting  a  local  indebted- 
ness which  it  cannot  command  the  people 
of  any  locality  to  create.  Not  having  such 
power,,  it  cannot  order  the  people  of  any 
locality  to  change  the  form  of  Its  indebted- 
ness, nor  defer  its  payment  to  a  future  day 
by  directing  the  Issue  of  bonds.  It  may 
"empower"  them  to  create  an  indebtedness, 
provided  (in  proper  cases)  there  is  a  vote  of 
the  people  to  that  end.  It  may  authorize 
the  Issuing  of  bonds.  It  may  restrict  such 
permission  by  imperative  provisions  as  to 
details  and  circumstances  under  which  au- 
thorization may  be  used.  The  courts  alone 
can  direct  payment  Bven  the  courts  can- 
not order  issuance  of  bonds,  for  that  would 
be  to  forbid  payment  for  the  duration  of  the 
bonds,  and  might  fix  a  different  rate  of  In- 
terest, both  In  violation  of  the  contract  be- 
tween the  parties.  When  the  statute  pro- 
vides, "The  county  commissioners  may  issue 
license  to  sell  liquor,"  the  court  has  alvrays 
held  that  this  was  discretionary  with  the 
commissioners.  Even  if  the  word  "shall"  is 
used,  there  Is  a  discretion  which  the  courts 
will  not  control  by  mandamus.  Barnes  v. 
Commissioners,  185  N.  0.  27,  47  &  B.  737. 
Yet  that  is  a  governmental  matter,  as  to 
which  the  Legislature  could  substitate 
"shall."  As  to  municipal  indebtedness,  the 
Legislature  can  neither  order  payment, 
which  is  a  Judicial  power,  nor  direct  the  is- 
suance of  bonds,  which  is  a  matter  of  agree- 
ment between  every  debtor  and  his  creditor. 
The  time  when  to  be  paid,  the  rate  of  in- 
terest, and  the  like,  are  parts  of  the  contract, 
and  cannot  be  changed,  against  the  will  of 
either  party,  by  legislative  enactment 

The  only  two  cases  in  the  books  In  which 
any  court  has  issued  a  mandamus  to  a 
municipality  to  issue  bonds  are  CJommisslon- 
ers  V.  People,  5  Neb.  127,  In  which  the  stat- 
ute provides  that  said  "commissioners  are 
hereby  authorized  and  required"  to  issue 
said  bonds,  and  President  t.  Board,  45  Ala. 
399,  in  which,  also,  the  statute  "hereby  re- 
quires" that  the  municipality  shall  issue  the 
bonds.  Neither  is  authority  t<«  such  action 
by  the  court  when  the  statute,  as  in  this 
case,  neither  "requires"  nor  "directs,"  but 
merely  "authorizes  and  empowers,"  the  coun- 
ty commissioners  to  issue  bonds;  and  the 
last-named  case  is  severely  criticised  by 
Judge  Ckwley  in  his  woric  on  Taxation,  vol. 
2,  p.  1812  (3d  Ed.),  citing  many  apposite 
cases  (page  1807,  note}  that  the  stats  cannot 
make  a  contract  for  a  municipality. 

The  Ck>nstltution  (article  7,  |  7)  provides 
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that  "Bp  county,  city,  town  or  other  mnnlci* 
pal  corporation  shall  contract  any  debt, 
pledges  its  faith  or  loan  its  credit,  nor  shall 
any  tax  he  levied,  or  collected  by  any  offi- 
cers of  the  same,  except  for  the  necessary 
expenses  thereof,  unless  by  a  vote  of  the 
majority  of  the  qnalifled  voters  therein."  It 
is  true  that  here  there  is  a  debt  already 
contracted,  bnt  it  is  not  yet  due;  and  there 
is  certainly  no  contract  that  the  county  shall 
pay  interest  thereon  for  30  years— a  sum 
largely  more  than  the  principal — at  a  rate 
not  agreed  to  by  the  debtor,  who  is  de^ 
barred  by  the  issue  of  bonds  from  paying 
the  principal  at  an  eariier  date;  Is  it  pos- 
sible that  the  courts  can  force  any  debtor 
to  make  a  new  contract,  issuing  bonds  for 
a  debt  not  yet  due,  or  for  scrip  not  re* 
duced  to  Judgment,  without  a  vote  of  the 
people  authorizing  such  contract?  The  is- 
sue of  bonds  Is  a  solemn  contract  The 
time  and  rate  of  interest  ate  both  matters 
to  be  agreed  upon.  The  state  cannot  make 
a  contract  for  the  county,  and  the  expres* 
sion  ^authorise  and  empower^  should  nqt 
be  held  to  effect  such  end*  Nowhere  in  the 
Constitution  appears  any  authorily  to  re- 
quire or  order  a  county  or  city  to  issue  bonds. 
But  article  6,  I  6,  restricts  taxation  levied 
by  county  commissioners  so  that  it  shall  not 
exceed  double  the  state  tax,  "unless  with 
the  special  approval  of  the  General  Assem- 
bly." Here  is  the  source  and  authority  of 
the  numerous  acts  passed  by  each  Legisla- 
ture since  ^'authorizing  and  empowering" — 
never  in  any  instance  directing  or  requiring 
— ^the  issue  of  bonds  by  counties,  and  the 
levy  of  taxes  to  pay  them.  The  measure 
must  come  from  the  will  of  the  county,  the 
General  Assembly  giving  its  apiNroval.  Thus 
speaks  the  Constitution,  recognizing  the  right 
of  the  people  of  each  locality  to  speak  for 
themselves.  So  far  as  the  past  contract  is 
concerned,  the  debt  already  created  by  the 
county,  with  such  approval,  the  courts  can 
enforce  its  collection.  But  neither  the  Gen- 
eral Assembly  nor  the  court  can  invade  the 
principle  of  self-government  by  ordering  the 
county  to  create  a  new  debt  by  issuing 
bonds  to  which  the  county  has  not  given  its 
assent. 

Nothing  is  better  settled  than  that,  when 
the  courts  have  construed  the  meaning  of  cer- 
tain words  or  a  phrase,  then,  if  the  Legisla- 
ture shall  thereafter  use  those  words,  it  is 
conclusively  presumed  that  the  intention  of 
the  Legislature  must  be  taken  to  be  in  the 
import  of  the  words  previously  Judicially 
construed;  otherwise  it  would  have  used 
other  words,  of  course.  Since  the  phrase 
"authorized  and  empowered"  was  construed 
by  this  court  to  he  permissive  and  not  man- 
datory (Jones  V.  Commissioners,  185  N.  CL 
218,  47  S.  B.  768),  the  General  Assembly  of 
1905  has  met  If  it  had  been  the  intention 
of  that  body  to  make  the  statute  mandatory, 
it  would  have  amended  the  statute  by  adding 
appropriate  words  to  express  such  intent 


On  the  contrary,  the  General  Assembly 
(1905,  e  182)  passed  another  act  upon  the 
same  subject,  entitled  "An  act  to  authorize 
the  board  of  commissioners  of  Madison  coun- 
ty to  issue  bonds,"  etc.,  and  in  section  1 
thereof  it  is  again  provided  that  said  board 
"are  hereby  authorized  and  empowered" — ^not 
required  nor  directed — to  issue  said  bonds. 
The  General  Assembly,  knowing  the  court 
JOAd  construed  those  words  to  be  permissive 
and  not  mandatory,  and  as  conferring  only 
the  "special  approval  of  the  Creneral  Assem- 
bly" (Const  art  6^  I  €},  thus  expressed  its 
will  that  the  statute  should  be  permissive 
only.  It  thus  also  added  the  weight  of  its 
legislative  construction  to  that  of  the  court 
as  to  the  meaning  of  the  act  of  1903.  It  is 
fair  to  conclude,  by  omittiag  to  add  manda- 
tory words,  that,  if  they  were  inserted  by  the 
draftsman,  th^  were  strickoi  out,  or  at 
least  that  the  bill  could  not  have  been  en- 
acted in  a  mandatory  fbrm.  That  the  Gen- 
eral Assembly  acted  intelligently,  and  with 
full  knowledge  that  the  statute  was  not  man- 
datory, is  shown  by  the  fact  that  the  same 
Legislature  (1905)  passed  two  other  statutes 
in  regard  to  Madison  county,  which  it  saw 
fit  to  make  mandatory,  and  used  appropriate 
words  to  express  such  intent  In  chaptw 
240  it  provided  for  levying  a  tax  to  build  an 
iron  bridge  in  Madison  county.  In  section  1 
of  said  act  the  board  of  county  conunisslim- 
ers  are  ''authorized,  empowered  and  direct- 
ed" to  build  such  bridge,  and  "shall  levy  a 
tax,"  etc.  Again,  by  chapter  262  it  is  pro- 
vided that  said  county  of  Madison  "shall 
levy  a  special  road  tax  ^  ^  *  to  be  spe- 
cially applied  on  the  public  roads  of  the 
county  in  the  purchase  of  blasting  and  bridge 
material."  These  two  acts,  requiring  the 
building  of  public  bridges  and  roads,  and  the 
levy  of  taxes  fbr  that  purpose,  were  govem- 
moital,  and  have  been  held  to  be,  therefore, 
matters  within  the  scope  of  the  legislative 
authority  to  command  to  be  done.  Tate  v. 
Commissioners,  122  N.  C.  812,  80  8.  B.  852, 
cited  in  Jones  v.  Commissioners,  185  N.  C,  at' 
pages  228,  224,  47  S.  B.,  at  pages  754^  755, 
where  the  distinction  is  drawn.  It  is  differ- 
ent however,  as  to  issuing  80-year  bonds, 
whatever  the  previous  consideration,  for  that 
is  not  imposing  a  governmental  duty*  and  di- 
recting the  levy  of  taxes  to  discharge  it,  but 
it  would  be  a  legislative  requirement  that 
the  county  make  a  contract  without  its  con- 
sent, 'and  which  yet  would  be  subject  to  en- 
forcement in  the  courts.  The  General  As- 
sembly of  1903  (page  400,  a  289)  understood 
clearly  this  fundamental  distinction  between 
imposing  a  governmental  duty,  and  requiring 
the  county,  as  a  financial  agency  of  its  peo- 
ple, to  make  a  contract  and  therefore  said 
chapter  289,  p.  490,  Laws  1908,  merely  "au- 
thorizes and  empowers"  the  county  commis- 
sioners to  issue  new  bonds  for  the  former 
bonds,  which  will  not  be  due  till  1907.  And 
the  General  Assembly  of  1905,  knowing  that 
this  court  had  held  those  words  to  be  per- 
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missive^  and  not  mandatory,  enacted  a  new 
statute  npon  the  same  subject,  using  the 
same  words,  and  presumably  only  because  it 
had  the  guaranty  of  a  decision  of  this  court 
that  the  words  could  not  be  construed  except 
as  permissive  authority. 

WALKBR,  J.  (dissenting).  When  this  case 
was  before  us  at  a  former  term,  my  conclu- 
sion, after  a  most  careful  Investigation  of  the 
qaestlons  Involved,  and  a  special  considera- 
tion of  the  statute  under  which  the  plaintiff 
claims  the  right  to  a  mandamus,  was  that  the 
Legislature  did  not  intend  by  that  act  to  com- 
pel the  commissioners  to  issue  the  bonds,  but 
only  to  invest  them  with  the  power  and  au- 
thority to  do  so  if,'  in  the  exercise  of  their 
Judgment  and  discretion,  they  thought  it  best 
for  the  public  interests.  A  further  consider- 
ation of  the  case  leads  me  to  think  that  the 
conclusion  then  reached  by  me  was  correct 
If  it  were  not  for  the  great  respect  enter- 
tained by  me  for  the  opinion  of  my  Brethren, 
I  would  say  that  the  act  admits  of  no  other 
construction.  Let  It  be  conceded,  for  the 
sake  of  the  argument — ^and  it  may  be  a  per- 
fectly correct  proposition — ^that  the  Legisla- 
ture has  the  undoubted  power  to  compel  the 
commissioners  to  issue  bonds  for  the  pur- 
poses mentioned  in  the  statute^  and  let  It  be 
further  granted  that  where  power  is  given 
to  public  officers  in  language  directory," per- 
missive, or  enabling,  the  courts  will  construe 
it  to  be  in  effect  peremptory,  whenever  the 
public  Interest  or  Individual  rights  call  for 
the  exercise  of  the  power,  and  we  are  still 
far  from  proving  that  the  act  under  consid- 
eration is  mandatory  In  its  terms.  The  first 
of  the  two  propositions  I  will  not  discuss,  as 
I  do  not  deem  it  at  all  necessary  for  a  deci- 
sion of  this  case.  When  the  act  Is  correctly 
Interpreted,  we  are  able  to  decide  the  case  be- 
fore having  reached  that  question  In  the 
proper  order  of  discussion.  It  Is  only  neces- 
sary to  Inquire  whether  the  Legislature  has 
the  power  to  command  when  we  find  that  it 
has  undertaken  to  exercise  that  power.  As 
to  the  second  proposition,  it  is  a  general  rule 
that  words  in  form  permissive  will  be  con- 
strued as  mandatory  when  they  are  used  to 
confer  power  or  authority,  the  exercise  of 
which  is  Important  for  the  protection  of  pub- 
lic or  private  rights  or  for  the  advancement 
of  Justice.  This  Is  the  general  rule,  but  It 
does  not  mean  that  the  words  are  to  be  con- 
strued If  a  contrary  intention  appears;  nor 
does  it  abrogate  or  even  Impair  the  force  of 
the  rule  of  construction  that  the  entire  stat- 
ute must  be  considered  In  ascertaining  the 
intent,  and  that  the  Intent  as  thus  expressed 
in  the  context  must  control  in  determining 
the  meaning  of  the  act  Justice  Story  says, 
for  the  court,  In  Minor  v.  Bank,  1  Pet  (U. 
S.)  46-64,  7  L.  Ed.  47:  "The  argument  of 
the  defendants  is  that  'may,'  In  this  section, 
means  'must';  and  reliance  is  placed  upon 
a  well-known  rule  in  the  construction  of  pub- 
lic statutes,  where  the  word  *may'  is  often 


constriled  as  imperativa  Without  question, 
such  a  construction  is  proper  in  all  cases 
where  the  Legislature  mean  to  impose  a  pos- 
itive and  absolute  duty,  and  not  merely  to 
give  a  discretionary  power.  But  no  general 
rule  can  be  laid  down  upon  this  subject,  fur- 
ther than  that  that  proposition  ought  to  be 
adopted  in  this,  as  in  other  cases,  which  car- 
ries into  effect  the  true  intent  and  object  of 
the  Legislature  in  the  enactment  The  ordi- 
nary meaning  of  the  language  must  be  pre- 
sumed to  be  intended,  unless  it  would  mani- 
festly defeat  the  object  of  the  provisions." 
Here  is  a  clear  declaration  by  a  court  of  the 
highest  authority  that  the  principle  contend- 
ed for  has  its  limitations,  and  has  never  be- 
come crystallized  into  a  hard  and  fast  rule, 
to  be  applied  inexorably,  notwithstanding  it 
may  defeat  the  real  intention  of  the  Legisla- 
ture. 

In  my  former  (concurring)  opinion  I  re- 
viewed the  provisions  of  the  act  for  the  pur- 
pose of  showing  that  the  Legislature,  by  the 
use  of  the  words  "are  hereby  authorised  and 
empowered  to  issue  coupon  bonds,"  intended 
that  they  should  haTe  their  admitted  primary 
and  ordinary  meaning,  leaving  the  whole 
matter  to  the  Judgment  and  discretion  of  the 
commissioners;  and  there  is  good  reason  for 
this  construction,  as  the  Legislature  did  not 
wish  to  Interfere  with  the  administration  of 
local  affairs,  and  as  there  is  nothing  in  the 
case  which  tends  to  show  that  it  was  thought 
the  commissioners  would  not  exercise  their 
Judgment  and  discretion  honestly  and  in  ac- 
cordance with  their  true  convictions  as  to 
the  best  interests  and  requirements  of  their 
county,  and  that  coercive  measures  were 
therefore  necessary  to  compel  them  to  act 
in  a  particular  way.  If  the  Legislature  did 
not  think  so  at  the  time — and,  as  far  as  ap- 
pears, it  had  no  reason  so  to  think — ^tbe  mere 
fact  that  the  county  was  burdened  with  a 
large  indebtedness  would  be  no  more  reason 
for  compelling  the  commissioners  to  issue 
bonds  than  for  authorizing  them  to  exercise 
their  discretion  in  doing  so.  To  the  county 
commissioners,  says  this  court  in  Brodnax 
V.  Groom,  64  N.  C.  244,  and  (>omartie  v. 
Commissioners,  87  N.  O.  134,  is  confided 
"the  trust  of  regulating  all  county  affairs.** 
It  is  not  to  be  supposed  that  the  Legislature, 
if  It  has  a  supervising  and  controlling  power, 
will  interfere  with  the  local  administration 
unless  there  has  been  a  willful  refusal  to 
act  on  the  part  of  the  commissioners.  Such 
antagonism  would  be  unnecessary,  and,  as 
Chief  Justice  Pearson  says  In  Brodnax  ▼. 
Groom,  such  exercise  of  power  would  be 
well-nigh  despotic.  The  commissioners,  hav- 
ing special  knowledge  of  the  facts,  and  be- 
ing perfectly  familiar  with  the  condition  of 
county  affairs,  are  presumed  to  be  more  com- 
petent to  Judge  correctly  as  to  the  exx)edlen- 
cy  of  Issuing  bonds  than  the  Legislature — 
at  least,  so  apparently  thought  this  court  In 
Brodnax  v.  Groom — ^and  we  should  not  infer 
I  that  the  Legislature  intended  gratuitously  to 
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force  them  to  act  While  it  is  manifestly 
light  and  proper  that  the  local  authorities 
shonid  have  the  power  to  refund  the  bonded 
indebtedness  of  the  county,  the  usual  meth- 
od of  satisfying  such  debts  is  by  taxation; 
and  this  was  known,  or  should  have  been 
known,  by  the  creditors  when  they  bought 
the  bonds.  They  are  not»  therefore,  entitied, 
as  of  right,  to  have  new  bonds  issued  and 
exchanged  for  those  now  held  by  them,  no 
more  than  a  creditor  has  the  right  to  compel 
his  debtor  who  is  an  individual  to  renew 
his  note  or  other  evidence  of  indebtedness. 
It  is  a  mere  matter  of  favor,  to  be  granted, 
or  not,  as  the  debtor  may  determine.  In  the 
case  of  a  county  it  should  not  be  compelled 
to  do  so  unless  an  extreme  case  is  presented 
for  the  exercise  of  the  paramount  and  con- 
trolling power  of  the  Legislature,  and  we 
should  not  presume  that  the  Legislature  in- 
tended to  exert  its  power  in  such  a  way  un- 
less that  intention  clearly  appears.  The  is- 
sue of  these  bonds  will  virtually  prevent  the 
county  from  paying  its  indebtedness  for 
many  years,  even  though  it  may  be  abund- 
antly able  to  do  so  long  before  their  maturi- 
ty. This,  to  be  sure,  will  benefit  the  bond- 
holders, but  may  prove  very  detrimental  to 
the  county,  and  surely  her  people  should  at 
least  be  consulted  before  any  such  action  is 
taken. 

But  I  think  that  the  statute,  on  its  face, 
shows  that  the  Legislature  did  not  intend 
to  act  so  Inconsiderately  in  this  matter,  and 
to  force  an  issue  of  bonds,  regardless  of  the 
wisbes  of  the  people  of  the  county  or  of  the 
local  authorities.  It  uses  words  implying 
permission  to  issue  the  bonds,  and  not  words 
of  command.  The  suggestion  is  made  that, 
after  the  commissioners  are  thus  authorized 
to  issue  the  bonds,  all  other  duties  necessary 
to  be  performed  for  the  purpose  of  execut- 
ing its  order  are  enjoined  in  peremptory 
words,  and  this  shows  that  the  duty  to  issue 
the  bonds  was  intended  to  be  mandatory. 
To  my  mind,  this  is  a  most  cogent  reason 
for  construing  the  words  of  the  act  as  mere- 
ly conferring  a  discretionary  power.  If  the 
board  has  a  discretion,  and  orders  the  bonds 
to  be  issued,  all  other  duties  to  be  performed, 
such  as  auditing,  preparing  the  bonds,  keep- 
ing an  account  paying  interest  etc.,  would 
be  ministerial,  and  absolutely  required  in  the 
execution  of  the  order  of  the  board,  and 
therefore  mandatory  in  their  nature.  When 
the  Legislature  intended  to  confer  a  discre- 
tionary power,  it  used  language  fit  for  that 
purpose;  but  when  it  directed  the  perform- 
ance of  duties  which  were  necessarily  man- 
datory, because  the  order  of  the  board  could 
not  otherwise  be  made  effectual,  it  changed 
the  form  of  expression  so  as  to  adapt  it  to 
the  nature  of  the  duties  thus  required.  It 
was  careful  to  fit  the  language  to  the  nature 
of  the  authority  given  or  the  duty  enjoined, 
80  that  its  Intention  might  not  be  misunder- 
stood. The  act  means  no  more  than  this: 
that  if  *he  board  shall  decide  to  issue  the 


bonds,  then  the  other  officers  shall  perform 
the  duties  specified.  If  those  duties  had 
been  made  discretionary  instead  of  compul- 
s<n7,  the  decision  of  the  board  could  be  nul- 
lified by  a  refusal  to  perform  them. 

I  think  I  am  sustained  in  the  views  so  far 
expressed  by  the  case  of  Staples  v.  Bridge- 
port 75  Conn.  500,  54  Ati.  194,  in  which  a 
question  similar  to  the  one  in  this  case  is 
discussed. 

That  the  authority  to  Issue  the  bonds  was 
merely  permissive  is  further  conclusively 
shown  by  the  use  in  section  19  of  the  words, 
*'If  the  bonds  authorized  by  this  act  are  is- 
sued." This  implies,  without  doubt  that  the 
commissioners  might  not  see  fit  in  the  exer- 
cise of  their  discretion,  to  issue  them.  It 
seems  to  me  that  it  can  mean  nothing  else. 
It  is  suggested  that  these  words  refer  to  the 
inability  of  the  commissioners  to  sell  or  ex- 
change the  bonds  under  the  provisions  of  sec- 
tions 10  and  11  of  the  act  But  by  force  of 
the  very  words  employed,  the  reference  is  to 
the  authority  to  issue,  and  not  to  the  sale 
or  exchange  of,  the  bonds.  If  the  latter  had 
been  intended,  how  easy  It  would  have  been 
to  have  said  so!  The  language  in  such  a 
case  would  have  been,  **If  the  bonds  author- 
ized cannot  be  sold  or  exchanged.'t  Again, 
the  act  provides  (section  10)  that  the  bonds, 
''when  Issued,*'  shall  be  placed  in  the  hands 
.  of  the  treasurer  of  the  county  to  be  sold, 
so  that  by  the  terms  of  the  act  it  cannot 
be  determined  whether  the  bonds  will  bring 
their  par  value,  or  not  until  they  are  issued; 
and  the  same  may  be  said  In  regard  to  the 
exchange  of  the  bonds.  It  Is  clearly  contem- 
plated that  the  issue  of  the  bonds  shall  pre-  ' 
cede  any  attempt  to  sell  them,  as  they  must 
be  placed  in  the  hands  of  the  treasurer  for 
the  purpose  of  being  sold.  Until  he  has 
tried  the  market  it  cannot  be  known  what 
the  result  will  be.  It  may  be  further  said 
in  this  connection  that  the  treasurer  is  not 
only  directed  to  sell  the  bonds,  but  the  com- 
missioners are  required  by  the  act  (section 
10)  to  apply  the  proceeds  of  sale  to  the  pay- 
ment not  only  of  the  old  bonds,  tf  they  can- 
not be  exchanged  for  new  ones,  but  to  the 
discharge  of  all  debts  contracted  for  neces- 
sary expenses  prior  to  January,  1903,  which 
is  a  very  large  part  of  the  total  indebted- 
ness, so  that  the  bonds  would  have  to  be  is- 
sued for  the  latter  purpose  anyhow;  and  the 
reasoning  of  the  court  so  far  as  it  applies 
to  a  possible  failure  to  exchange  the  bonds 
or  to  sell  them  at  par,  must  lose  Its  force. 
All  this  but  shows  the  clear  intention  of  the 
Legislature,  by  the  use  of  the  words  In  sec- 
tion 19,  "If  the  bonds  authorized  by  this  act 
are  issued,"  to  imply  that  the  commission- 
ers, for  some  reason  satisfactory  to  them- 
selves, might  decide  not  to  issue  the  bonds. 

It  is  argued  that  the  4:ommi8sloners,  hav- 
ing at  the  meeting  on  April  20th  ordered  the 
bonds  to  be  issued,  could  not  revoke  that  or- 
der by  the  resolution  passed  in  May.  If 
this  be  a  correct  proposition,  it  is  strange 
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Indeed  that  the  dedslon  It  not  rested  npon 
that  ground,  as  It  would  tf  ectoally  dispose 
of  the  case,  without  an  elaborate  discussion 
of  the  other  and  more  serious  questions. 
But  it  is  not  correct  in  law.  In  Staples  y. 
Bridgeport,  supra,  the  precise  question  was 
raised,  and  decided  contrary  to  the  present 
contention.  It  was  there  held  that,  although 
the  local  authorities  liad  Toted  to  issue  bonds, 
it  could  rescind  its  action  before  substantial- 
ly anything  was  done  or  any  bonds  issued 
under  its  vote.  If  it  had  appeared  in  this 
case—and  it  does  not-— that  any  one  has  act* 
ed  to  his  prejudice  upon  the  TOte  of  the  com- 
missioners to  issue  the  bonds,  we  could  only 
hold  that  it  was  his  folly  so  to  act,  when 
the  whole  matter  was  in  fieri  and  subject  to 
be  revoked*  The  whole  argument  presup- 
poses that  the  order  of  the  commissioners 
was  revocable,  and,  if  it  was,  those  who  may 
have  relied  upon  it,  knowing  of  its  revoca- 
ble character,  surely  cannot  complain  if  the 
commissioners  afterwards  exercise  their  un- 
doubted right  to  rescind  their  resolution. 
They  acted  with  their  eyes  open,  and,  if  they 
have  suffered  any  loss,  it  Is  the  result  of  their 
own  folly. 

Believing  that  the  terms  of  the  act  are 
not  mandatory,  and  were  not  intended  to  be, 
I  must  dissent  from  the  conclusion  of  the 
court. 


1187  N.  C.  G65) 
ORION  KNITTING  MILLS  v.  UNITED 
STATES  FIDELITY  &  GUAR- 
ANTY CO. 

(Sapreme  Ooort  of  North  Carolina.    March  21, 

1905.) 

INDKMNrrr— CONSTRUCTION    OF    BOND— BIGHTS 
OF  OBLIGES— EXTKINSIO  KVIDKNCE. 

1.  Defendant  gave  a  bond  to  plaintiff,  in 
which  it  agreed  to  reimburse  plaintiff  for  any 
pecuniary  loss  it  might  sustain  in  the  form  of 
money,  securities,  or  other  personal  property  in 
the  possession  of  G.,  plaintiff's  employ^,  or  for 
the  possession  of  which  G.  was  responsible,  by 
any  act  of  fraud  or  dishonesty  on  his  part  in 
connection  with  the  duties  of  his  office  or  posi- 
tion. Held,  that  defendant  was  not  liable  for 
the  nrice  of  a  bill  of  goods  bought  of  plaintiff 
by  Om  not  as  employ^,  but  as  an  independent 
purchaser. 

2.  One  who  accepts  and  acts  on  an  indemnity 
bond  without  objection  is  bound  by  the  limita- 
tions in  its  terms,  though  it  does  not  cover  the 
risks  contemplated  by  the  obligee. 

8.  In  the  absence  of  mistake,  fraud,  or  am- 
biguity, the  legal  effect  of  the  terms  of  a  bond 
cannot  be  modified  by  extrinsic  evidence  of  any 

Ereliminary  negotiations  or  agreements,  or  as  to 
ow  the  parties  understood  the  transaction. 

Appeal  from  Superior  Conrt,  Lenoir  Coun- 
ty; Ferguson,  Judge. 

Action  by  the  Orion  Knitting  Bfills  against 
the  United  States  Fidelity  ft  Guaranty  Com- 
pany. From  the  judgment  rendered,  both 
parties  appeaL  Reversed  on  defendant's  ap- 
peal   Affirmed  on  plaintiiTs  appeaL 

See  48  a  B.  602. 


Defendants  i^ypeaL 

The  plaintiff  sues  to  recover  the  sum  of 
$358.18  for  goods  sold  and  delivered  to  one 
Leopold  Goorman,  the  payment  of  which  it 
alleges  was  guarantied  by  the  defendant 
The  facts  are  that  the  defendant  oh  the  9th 
day  of  March,  18d8,  by  what  is  called  in  the 
case  a  '^temporary  bond,"  "guarantied  the 
fidelity  of  Goorman  in  the  sum  of  one  thou- 
sand dollars  in  favor  of  the  plaintiff  from 
the  second  day  of  March,  1898,  for  one  year," 
subject  to  all  the  covenants  and  conditions 
set  forth  and  expressed  in  the  bond  of  the 
company  to  be  issued  and  forwarded  from 
the  home  office  within  15  days  from  said 
date.  Goorman  made  a  written  application 
for  the  permanent  bond,  in  which  he  repre- 
sented that  he  was  engaged  as  agent  in  the 
service  of  the  plaintiff,  and  had  been  since 
February  1,  1898,  and  agreed  to  indemnify 
the  defendant  against  any  loss  it  might  sus- 
tain by  reason  of  its  guaranty  of  his  fidelity 
*Hn  his  present  or  any  other  position  in  the 
service"  of  the  plaintiff.  The  plaintiff  in 
vnriting  answered  certain  written  questions 
sent  to  it  by  the  defendant,  and,  among  oth- 
ers, the  following:  "How  long  have  you 
known  the  applicant  and  how  long  has  he 
been  in  your  employ?  Ans.  Only  recently, 
and  we  know  very  little  of  him.  What  sal- 
ary will  he  receive?  Ans.  None,  he  is  to  buy 
goods  from  us  and  for  stipulated  prices.  If 
his  duties  embrace  the  custody  of  cash,  state 
the  largest  amount  likely  to  be  in  his  cus- 
tody at  any  one  time.  Ans.  His  obligations 
to  us  will  probably  average  $500  to  $600,  not 
exceeding  $1,000  at  any  time."  In  that  writ- 
ing it  was  recited  that  application  for  "bond 
of  security"  had  been  made  for  Goorman, 
who  is  in  the  plaintiff's  service  at  Denver, 
Colo.,  and  at  the  end  was  the  signature  of 
the  plaintiff,  under  the  words  "Signature  of 
Employer."  The  paper  containing  the  ques- 
tions and  answers  was  dated  March  15, 1898. 
The  permanent  bond  is  dated  March  7,  and 
was  forwarded  to  the  plaintiff  March  17, 
1898.  It  recites  the  fact  that  Goorman  had 
been  appointed  agent  in  the  service  of  the 
plaintiff,  and  describes  the  relation  between 
them  as  that  of  employer  and  employ^,  and 
also  recites  that  the  plaintiff  had  made  "a 
statement  in  writing  relative  to  the  duties 
and  responsibilities  of  Goorman,  and  the 
checks  to  be  used  upon  him  as  employ^  in 
said  position."  The  defendant  then  agrees, 
**in  consideration  of  the  prendum  and  the 
foregoing  statements  of  the  said  employer, 
that  subject  to  the  conditions  precedent  ex- 
pressed in  the  bond,  it  vTill  make  good  and 
reimburse  to  the  plaintiff  all  and  any  pecu- 
niary loss  it  may  sustain  in  the  form  of  mon- 
ey, securities,  or  other  personal  property  in 
the  possession  of  the  employd  (Goorman),  or 
for  the  possession  of  which  he  is  responsible, 
by  any  act  of  fraud  or  dishonesty  on  his  part 
in  connection  with  the  duties  of  the  office  or 
position"  in  said  bond  mentioned.   The  wilt-  * 
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ten  statement  of  the  plaintiff,  dated  Siarch 
16,  1898^  was  Inclosed  to  the  defendant  In  a 
letter  of  the  same  date,  in  which  the  plain- 
tiff stated  that  Goorman  was  not  employed 
by  them  at  all,  but  buying  outright  such 
goods  as  they  shipped  to  him.  It  is  further 
stated  in  the  letter  that  the  plaintiff  never 
had  any  business  dealings  with  him  before 
and  did  not  know  him ;  that  he  Is  eng^>ged 
In  an  agency  and  commission  business  in 
Denver,  and  had  applied  to  the  plaintiff  for 
a  credit  of  |500  or  $600,  and  offered  to  give 
a  good  bond  to  secure  the  same.  The  plain- 
tiff In  this  letter  then  adds,  ''He  is  associat- 
ed in  business  now  with  Mr.  Lewis  Pelton, 
Denver,  Ck>l.,  who  has  been  representing  us 
In  that  market  for  quite  a  little  while." 

The  foregoing  are  the  material  facts  tak- 
en from  the  report  of  the  referee,  to  whom 
the  case  had  been  referred,  and  the  ezhlb- 
Ita.  The  referee  reported  the  facts  and  his 
conclusions  of  law,  and  found  that  the  plain- 
tiff Is  entitled  to  recover  of  the  defendant 
the  amount  of  the  debt  due  by  Ooorman. 
The  defendant  excepted  to  the  finding,  the 
judge  overruled  the  exception  and  affirmed 
the  report,  giving  judgment  for  the  amount 
of  the  debt  and  the  costs  against  defendant, 
who  again  excepted  and  appealed. 

N.  J.  Rouse,  for  plaintiff.  Loftin  &  Var- 
■er,  for  defendant 

WALKBH,  J.  (after  stating  the  case).  The 
referee  found  as  a  fact  that  when  the  perma- 
nent bond  was  delivered  by  the  defendant  it 
knew  that  Goorman  was  not  an  employ^  of 
the  plaintiff,  and  he  decided  as  matter  of  law 
that  the  plaintiff's  written  statement  of 
March  15th,  and  the  letter  of  the  same  date, 
in  which  it  was  Inclosed  to  the  defendant, 
should  be  considered  in  connection  with  the 
bond,  as  constituting  the  contract  between 
the  parties,  and,  when  thus  considered,  those 
papers  together  imposed  a  liability  upon  the 
defendant  to  pay  the  '^honest  debt  of  Goor- 
man"; the  act  of  Goorman  in  refusing  to  pay 
the  debt  to  the  plaintiff  being  an  "act  of 
fraud  or  dishonesty,"  within  the  meaning  of 
the  words  of  the  bond.  The  court  below 
seems  to  have  concurred  In  this  view  of  the 
referee.  The  conclusion  is  based  upon  the 
theory  that,  as  the  defendant  knew  how  the 
plaintiff  regarded  the  transaction,  it  would 
be  fraudulent  to  permit  the  plaintiff  to  sell 
goods  to  Goorman  with  such  an  understand- 
ing of  the  contract,  and  the  defendant  is  con- 
sequently estopped  to  deny  its  liability.  As- 
suming, notwithstanding  what  is  said  in  the 
concluding  paragraph  of  the  letter  of  March 
15th,  that  there  is  some  evidence  to  charge 
the  defendant  with  knowledge  of  the  plain- 
tiff's construction  of  the  contract,  the  fact 
remains  that  afterwards  the  plaintiff  receiv- 
td  the  permanent  bond,  which  secured  it  only 
against  low  by  reason  of  the  dishonesty  of 
Qoorman  as  its  agent,  and,  having  had  this 
Dond  in  its  possession  several  days,  it  shipped 
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the  goods  to  him.  It  dealt  with  the  defend- 
ant at  arm's  length,  and  Is  pre^med  to  have 
been  able  to  take  care  of  itself  iu  the  trans- 
action. When  It  received  the  bond,  its  plain 
duty  was  to  read  it,  and  we  must  assume 
that  it  did.  The  language  of  the  bond  la  too 
clear  and  explicit  to  mislead  any  one.  It  ex- 
cludes the  idea  tliat  the  defendant  was  un- 
dertaking to  guaranty  the  payment  or  colloc- 
ation of  Goorman's  debt,  and  we  know  of  no 
IHrlJiclple  of  law  which  requires  us  to  say  tliat 
it  does  so,  even  when  read  in  connection  with 
the  letter  and  statement.  Why  did  not  the 
defendant  have  as  much  right  to  rely  upon 
its  version  of  the  contract;  that  it  was  merely 
guarantying  the  honesty  of  an  agent,  as  did 
the  plaintiff  to  act  upon  its  view  of  the 
transaction,  that  defendant  was  guarantying 
the  payment  of  the  debt  The  letter  and 
statement  of  the  plaintiff  to  the  defendant, 
if  we  say  the  least  of  them,  were  not  any 
more  unequivocal  in  stating  the  plaintiff's  nu- 
derstandlng  than  the  bond  was  in  setting 
forth  that  of  the  defendant  Again,  we  In- 
quire^ how  was  it  any  more  censurable  in 
the  defendant  to  send  the  bond  to  the  plain- 
tiff after  receiving  the  letter  and  statement 
and  to  permit  the  latter  to  sell^goods  to  Goor- 
man, than  it  was  in  the  plaintiff  to  receive  and 
retain  the  bond  without  making  the  slightest 
objection  to*  it  and  then  to  sell  the  goods, 
when  it  well  knew  .what  were  the  contents 
of  the  bond'/  In  tills  contention  between  the 
parties,  we  are  led  to  believe  that  the  ad- 
vantage is  decidedly  with  the  defendant  It 
is  relying  upon  the  last  written  memorial  of 
the  contract  which  in  law  is  taken  to  express 
all  that  the  parties  intended  to  put  in  it  and 
which  merges  in  itself  aU  prior  or  cotempo- 
raneous  declarations  or  agreements.  The 
legal  effect  of  .a  final  Instnxment  which  de- 
fines and  declares  the  Intentions  and  rights 
of  the  parties  cannot  be  modified  or  cor- 
rected by  proof  of  any  preliminary  negotia- 
tions or  agreement,  nor  is  it  permissible  to 
show  how  the  parties  understood  the  transac- 
tion In  order  to  explain  or  qualify. what  is 
in  the  final  writing,  in  the  absence  of  an  al- 
legation of  trsMd  or  mistake,  or  unless  the 
^  terms  of  the  instrument  itself  are  ambiguous 
and  require  explanation.  Meekins  v.  New- 
berry, 101  N.  C.  17,  7  S.  B.  e55;  Bank  v.  Mo- 
Blwee,  104  N.  C»  305,  10  S.  B.  296;  Taylor  v. 
Hunt  118  N.  C.  168,  24  8.  B.  359;  Moffltt  v. 
Maness,  102  N.  G.  457,  9  S.  B.  399.  The 
case  of  Dellinger  v.  Gillespie,  118  N.  C.  737, 
24  S.  B.  538,  is  much  like  our  case  in  prin- 
ciple. It  is  there  said  that  when  the  defend- 
ant received  the  contract  he  should  have  re- 
pudiated it  at  once,  if  It  did  not  conform  to 
the  real  agreement  :>f  the  parties,  and  not 
have  acted  upon  it  with  full  knowledge  of  its 
contents;  that  if  he  did  not  read  it,  it  was 
his  own  fault  and  the  law  will  not  relieve 
him  from  the  consequences  of  his  neglect; 
and  that  the  case,  therefore,  must  be  consid- 
ered and  decided  as  though  he  had  read  it 
and  knew  and  understood  what  was  in  it 
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The  constractloii  of  a  contract  Is  to  be  detest- 
mined,  not  by  what  either  one  of  the  parties 
may  have  understood,  but  by  what  they  both 
agreed^  Brunhild  v.  Freeman,  77  N.  G.  128; 
Pendleton  v.  Jones,  82  N.  O.  249;  Lumber 
Co.  V.  Lumber  Co.  (at  this  term)  40  S.  E. 
946. 

Here  we  haye  a  solemn  instrum«it  em- 
bodying the  final  intention  and  agreement  of 
the  parties,  without  any  allegation  of  mi%- 
take,  and  we  are  to  construe  the  same  ac- 
cording to  the  legal  Import  of  its  termr.,  and 
upon  such  legal  import  there  Is  no  room  for 
doubt  as  to  what  is  the  meaning  of  the  writ- 
ing. We  must  therefore  decide,  according  to 
the  genera]  rule  of  law,  that  all  preliminary 
negotiations  and  agreements  are  to  be  deem- 
ed merged  in  the  final  settled  instrument  of 
the  parties,  when  there  is  no  reasonable 
showing  of  mistake.  Van  Ness  r.  Mayor,  4 
Pet  232,  7  L.  Bd.  842;  Steamboat  Co.  ▼. 
Steamboat  Co.,  109  U.  8.  672,  3  Sup.  Ct  445, 
27  L.  Bd.  1070.  It  is  not  admissible  to  add 
to  or  ingraft  upon  the  contract,  as  thus  as- 
certained by  the  law,  any  new  stipulation, 
nor  to  contradict  those  which  we  find  are 
plainly  set  forth  in  it,  and  the  meaning  of 
which  Is  wholly  free  from  any  doubt  Oel- 
ricks  V.  Ford,  28  How.  49,  16  L.  Bd.  634; 
Davis  y.  Glenn,  76  N.  C.  427.  If  the  con* 
stmction  of  the  letter  and  statement,  as  in- 
sisted upon  by  the  plaintifTs  counsel,  is  the 
correct  one,  it  is  directly  repugnant  to  the 
terms  of  the  contract  as  finally  written,  and 
cannot,  under  the  well-settled  rule,  be  permit- 
ted to  oyerthrow  it,  for  that  would  be  the 
ineyltable  result  The  plaintiff  must  be  held 
to  have  accepted  the  agreement  as  ilnally  ex- 
pressed in  the  bond,  and  must  abide  by  It 
This  ruling  renders  it  unnecessary  to  consider 
the  other  exceptions. 

The  court  erred  in  giylng  judgment  for  the 
plaintiff  upon  the  report  of  the  referee  for 
the  amount  of  the  account  against  Goorman. 
The  Judgment  should  have  been  the  other 
way,  and  will  be  so  entered. 

Heyersed. 

Plaintiff's  Appeal  in  Same  Case. 

WALKER,  J.  This  action  was  brought  to 
recover  the  amount  of  accounts  for  goods 
sold  and  delivered  to  Leopold  Goorman  and 
to  Lewis  Pelton.  The  referee  found  in  favor 
of  the  plaintiff  as  to  the  account  of  Goorman, 
and  against  it  as  to  the  account  of  Pelton. 
We  have  disposed  of  the  case,  so  far  as  it 
relates  to  the  Goorman  account,  in  the  de- 
cision rendered  in  the  defendant's  appeal. 
We  are  now  to  consider  the  plaintiff's  excep- 
tion to  the  ruling  in  regard  to  the  Pelton  ac- 
count There  is  no  substantial  difference  be- 
tween the  two  cases.  Whatever  difference 
there  may  be  is  unfavorable  to  the  plaintiff. 
The  main  question  having  been  decided  in 
the  other  appeal,  it  only  remains  to  say,  with 
reference  to  the  Pelton  account  that  the  ref- 
eree found  the  defendant  had  no  notice  as  to 
bow  the  plaintiff  construed  the  bond,  and 


that  the  transaction  between  the  plaintiff  and 
Pelton  was  not  within  the  scope  of  the  con- 
tract of  the  defendant  wiUi  the  plaintiff.  In 
all  other  respects  the  two  appeals  are  sub- 
stantially alike,  and,  if  the  ruling  in  favor 
of  the  plaintiff  in  the  other  appeal  was 
wrong,  the  ruling  against  it  in  this  appeal 
must  be  right 
No  error. 

In  plaintiff's  appeal,  no  error;  in  defend- 
ant's appeal,  reversed. 


087  N.  C.  052) 

NATIONAL  CASH  REGISTER  CO.  ▼. 
TOWNSBND  GROCERY  STORB. 

(Supreme  Court  of  North  Carolina.    March  28, 

1005.) 

rBAUD— FALSK    BXPBESBRTATIOIVS— DBAIJEB'S 
TALK— BX7BDEN  OF  PBOOF. 

1.  In  an  action  by  the  seller  to  recover  the 
price  of  a  chattel,  the  burden  is  on  the  bnyer  to 
prove  that  the  execution  of  the  contract  of  sale 
was  induced  by  fraudulent  representations. 

2.  Representations  of  the  seller  of  a  cash  reg- 
iiter  that  the  same  will  save  the  expense  of  a 
bookkeeper,  and  that  books  can  be  kept  there- 
upon in  half  the  time  that  the  books  could  other- 
wise be  kept  and  that  the  machine  can  be 
operated  by  any  one  of  ordinary  intelligence,  are 
not  representations  as  to  material  facts,  and, 
though  false,  are  not  ground  for  a  rescission  by 
the  buyer  of  the  contract  of  sale. 

[Ed.  Note. — For  cases  In  point,  see  voL  2S, 
Cent  Dig.  Fraud,  U  46,  47 ;  vol.  48»  Cent  Dig. 
Sales,  M  122,  1045.J 

Appeal  from  Superior  Court,  Robeson 
County;    Ward,  Judge. 

Action  by  the  National  Cash  Register  Com- 
pany against  the  Townsend  Grocery  Store. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

Civil  action  brought  by  plaintiff  against 
B.  W.  Townsend,  trading  as  Townsend  Gro- 
cery Store,  in  which  plaintiff  seeks  to  recov- 
er of  defendant  the  sum  of  $480,  balance  due 
under  a  contract  for  the  purchase  of  a  cash 
register  sold  and  delivered  by  plaintiff  to 
defendant,  heard  at  December  term,  1904, 
of  superior  court  of  Robeson  county,  before 
Ward,  J.,  and  a  jury.  The  plaintiff  alleged 
the  execution  of  the  contract  the  delivery 
of  the  machine  thereunder,  and  the  amount 
due.  The  defendant  admitted  the  delivery  of 
the  machine,  and  at  the  trial  admitted  the 
execution  of  the  contract  but  denied  the  in- 
debtedness, alleging  that  he  was  induced  to 
purchase  the  machine  by  the  fraudulent  rep- 
resentation of  one  Stronach,  the  plaintiff's 
agent  and  prays  that  the  contract  be  re- 
scinded. The  court  submitted  the  following 
Issues:  **(1)  What  is  the  balance  due  under 
the  contract  mentioned  in  the  pleadings? 
Ans.  $480.  (2)  Was  the  defendant  induced  to 
purchase  the  cash  register  by  the  false  repre- 
sentations of  the  agent  of  plaintiff,  as  set 
forth  in  the  answer?  Ans.  Tes.  (8)  Did  the 
defendant  offer  to  surrender  the  said  cash 
register  to  the  plaintiff  upon  discovery  of 
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said  false  representationst  Ana.  No.  (4) 
What  la  the  actual  market  value  of  the  said 
cash  registerl  Aus.  $350/'  The  plaintiff  ap- 
pealed. 

McLiean,  McLean  &  McGormlck,  for  appel* 
lant     Mclntyre  &  t«awrence,  for  appellee. 

BROWN,  J.  (after  stating  the  facts).  It  is 
unnecessary  to  consider  the  53  exceptions  in 
the  record.  The  plaintiff  requested  the  court 
to  charge  that,  upon  the  whole  evidence,  the 
plaintiff  is  entitled  to  recover  of  the  defend- 
ant the  sum  of  $480.  We  are  of  opinion  that 
such  instruction  should  have  been  given,  or, 
rather,  that  at  the  close  of  the  evidence,  with 
the  admissions  of  the  parties,  such  should 
hare  been  the  Judgment  of  the  court  It  is 
admitted  that  the  defendant  purchased  the 
cash  register  at  the  price  of  $505,  and  that 
he  paid  $25  on  it;  that  the  same  was  deliver- 
ed to  him;  and  there  is  no  claim  made 
of  any  defect  in  the  mechanical  construction 
of  the  machine.  The  defendant  signed  a 
written  contract  securing  the  purchase  of  the 
machine,  and  stipulating  the  dates  of  pay- 
ment. The  defendant  sets  up  an  equitable 
defense — ^that  the  execution  of  the  contract 
was  Induced  by  the  false  and  fraudulent 
representations  and  deceit  of  the  plaintiff's 
agent  who  sold  him  the  machine,  and  asks 
for  a  rescission  and  cancellation  of  the  con- 
tract The  bmrden  of  proof  is  therefore  up- 
on the  defendant  to  establish  such  allega- 
tions by  a  preponderance  of  the  evidence, 
and,  failing  to  do  so,  the  plaintiff  is  en- 
titled to  Judgment  for  the  balance  due  upon 
the  contract  price. 

The  allegations  relating  to  deceit  and  fraud 
in  the  answer  charge  that  the  agent  of  the 
plaintiff  stated  to  the  defendant  that  the  use 
of  the  cash  register  would  save  the  expense 
of  a  bookkeeper;  that  the  books  could  be 
kept  upon  the  machine,  and  that  it  would 
not  take  half  the  time  to  keep  the  defend- 
ant's books  as  was  required  without  a  ma- 
chine, and  that  it  would  save  half  of  one 
clerk's  time;  and  that  the  machine  could  be 
operated  by  a  person  of  ordinary  intelli- 
gence. We  note  that  the  answer  fails  to 
allege  that  such  representations  were  not 
only  false,  but  were  known  by  the  agent  to 
be  false,  or.  not  knowing  them  to  be  true, 
he  made  them  with  a  wrongful  and  fraudu- 
lent intent,  or  with  reckless  or  wanton  disre- 
gard of  the  truth.  For  such  omission,  the 
court  might  well  have  rendered  Judgment 
upon  the  pleadings.  But  as  the  case  was 
tried  before  the  Jury,  we  have  considered  it 
as  if  such  necessary  averments  were  in  the 
answer. 

The  material  elements  of  fraud,  as  laid 
down  by  the  text-writers,  are,  first,  misrep-* 
resentation  or  concealment;  second,  an  in- 
tention to  deceive,  or  negligence  in  uttering 
falsehoods  with  intent  to  influence  the  ac- 
tions of  others;  and,  third,  the  success  of 
the  deceit  in  influencing  the  action  of  the 


other  party.  To  constitiite  legal  fraud  which 
will  warrant  the  rescission  of  a  contract, 
there  must  be  a  material  representation  of  a 
material  fact  There  are  cases  in  the  books 
where  courts  of  equity  have  afforded  relief 
from  the  consequences  of  innocent  misrepre- 
sentation. Contracts  induced  thereby  have 
in  some  instances,  and  under  peculiar  cir- 
cumstances, been  set  aside;  but  In  all  the 
cases  the  misrepresentation  was  of  a  ma- 
terial and  subsisting  fact  No  particular 
rule  can  be  laid  down  as  to  what  false  repre. 
sentation  will  constitute  fraud,  as  this  must 
necessarily  depend  upon  the  facts  of  each 
case,  the  relative  situation  of  the  parties, 
and  their  means  of  information.  But  all 
the  authorities  are  to  the  effect  that  where 
the  false  representation  is  an  expression  of 
commendation,  or  is  simply  a  matter  of  opin- 
ion, the  courts  will  not  interfere  to  correct 
errors  of  Judgment  Walsh  v.  Hall,  66  N.  G. 
236.  The  law  will  not  give  relief  unless  the 
misrepresentation  be  of  a  subsisting  fact 
HUl  V.  Oettys,  135  N.  C.  376,  47  S.  B.  449. 
What  has  been  called  "promissory  repre- 
sentation," looking  to  the  future,  as  to  what 
the  vendee  can  do  with  the  property,  how 
much  he  can  make  on  it,  and,  in  this  case, 
how  much  he  can  save  by  the  use  of  it  are 
on  a  par  with  false  affirmations  and  opinions 
as  to  the  value  of  property,  and  do  not  gen- 
erally constitute  legal  fraud.  Benjamin  on 
Sales  (7th  Ed.)  488  et  seq.;  Gordon  v.  Parme- 
lee,  2  Allen  (Mass.)  212;  Long  v.  Woodman, 
58  Me.  52,  and  cases  cited.  Mr.  Olark,  in 
his  work  on  Contracts,  states,  in  substance, 
that  commendatory  expressions  or  exagger- 
ated statements  as  to  value  or  prospects,  or 
the  like,  as  where  a  seller  puffs  up  the  value 
and  quality  of  his  goods,  or  holds  out  flatter- 
ing prospects  of  gain,  are  not  regarded  as 
fraudulent  in  law.  Pages  332-334.  It  is  the 
duty  of  the  purchaser  to  investigate  the 
value  of  such  expressions  of  commendation. 
He  cannot  safely  rely  upon  them.  If  he 
does,  he  cannot  treat  it  as  fraud,  either  for 
the  purpose  of  maintaining  an  action  of  de- 
ceit or  for  the  purpose  of  rescinding  a  con- 
tract at  law  or  in  equity.  Saunders  v.  Hat- 
terman,  24  N.  O.  32,  37  Am.  Dec.  404;  14  Am. 
&  Eng.  Enc.  34,  and  cases  cited.  Mr.  Kerr, 
in  his  work  on  Fraud  and  Mistake,  at  page 
83,  says:  "A  misrepresentation,  to  be  ma- 
terial, should  be  in  respect  of  an  ascertain- 
able fact,  as  distinguished  from  a  mere  mat-^ 
ter  of  opinipn.  A  representation  which 
merely  amounts  to  a  statement  of  opinion 
goes  for  nothing,  though  it  may  not  be  true, 
for  a  man  is  not  Justified  in  placing  reliance 
on  it."  Again:  *'A  man  who  relies  on  such 
affirmation  made  by  a  person  whose  interest 
might  so  readily  prompt  him  to  invest  the 
property  with  exaggerated  value  does  so  at 
bis  peril,  and  must  take  the  consequences  of 
his  own  imprudence." 

The  evidence  relied  on  by  the  defendant 
is  as  deficient  in  proving  the  necessary  ele- 
ments of  legal  fraud  as  the  answer  is  in 
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all^glDf  tbein.  It  tendB  to  prove  that  Stro- 
nach,  the  plalntUTs  agent,  approached  the 
defendant  for  the  purpose  of  selling  him  a 
cash  register;  that  he  stated  to  the  defend- 
ant that,  If  be  would  use  the  cash  register 
credit  system,  he  conld  do  the  same  busi- 
ness he  was  doing  with  one  clerk  less,  or  do 
away  with  a  bookkeeper;  that  the  defend- 
ant said,  if  that  was  true,  he  would  take  one; 
that  defendant's  brother  had  a  cash  register 
which  looked  like  the  one  plaintiff  sold  de- 
fendant; that  the  next  morning  the  defend- 
ant sent  his  bookkeeper  to  see  his  brother's 
machine  and  report  upon  It;  that,  when  he 
came  back  and  reported,  the  defendant  sign- 
ed the  contract  and  bought  the  machine. 
According  to  the  defendant's  own  evidence, 
the  machine  worked  all  right,  and  It  was 
only  a  question  of  the  time  it  took  the  de- 
fendant's clerks  to  operate  it.  The  defend- 
ant testified  that  he  did  not  kno^  that  the 
machine  had  an  adding  attachment.  He 
said:  "The  only  objection  I  had  to  it  was, 
it  took  a  little  more  time.  I  asked  my  broth- 
er, who  had  a  cash  register,  about  his,  and 
he  reported  that  the  cash  register  is  a  good 
thing."  The  defendant  further  testified: 
"Neither  I  nor  my  clerks  have  ever  had  any 
experience  with  a  machine  of  this  kind.  I 
knew  nothing  about  one.  Stronach  told  me 
that  the  trouble  with  the  machine  was  that 
I  had  not  sufficiently  tried  it.  We  used  the 
cash  register  only  one  week.  It  took  us 
about  twice  as  long.'*  The  defendant's 
bookkeeper  testified:  **The  machine  was  per- 
fect, from  a  mechanical  standpoint  I  can- 
not say  that  it  would  take  me  twice  as  long 
with  the  machine  as  It  would  with  the  books. 
The  more  familiar  I  became  with  it,  the  fast- 
er I  could  work  it.  The  more  it  was  used, 
the  better  It  would  work.  We  did  not  use 
it  over  two  weeks.  I  had  never  had  any 
previous  experience  with  cash  registers.** 
Another  witness  for  the  defendant  said: 
"The  cash  part  was  all  right.  The  credit 
part  did  not  work  well.  If  we  had  tried  it 
longer.  It  might  have  worked  better."  This 
evidence  does  not  disclose  any  misrepresenta- 
tion of  a  subsisting  fact.  The  language  of 
the  agent,  at  best,  was  nothing  more  than 
"dealer's  talk,"  commending  his  wares,  and 
possibly  exaggerating  what  the  machine 
could  do.  There  is  no  evidence  of  a  fraud-, 
ulent  misrepresentation,  or  that  the  defend- 
ant acted  entirely  upon  such  representation, 
and  there  Is  no  evidence  that  the  agent  knew 
such  statements  to  be  false  when  he  made 
them.  The  evidence  shows  that  the  defend- 
ant undertook  to  investigate  the  truth  and 
value  of  the  agent's  representations  on  his 
own  account  when  he  sent  his  bookkeeper  to 
examine  and  inquire  into  the  value  of  his 
brother's  machine,  and  did  not  sign  the  con- 
tract until  his  bookkeeper  reported.  There 
Is  no  evidence  to  show  that  the  value  of 
tfito  machine  as  a  labor-saving  device  was 
peculiarly  within  the  knowledge  of  the  agent; 
that  It  was  not  known  to  other  persons  to 


whom  the  purchaser  might  have  applied 
for  Information;  that  the  agent  did  anything 
to  prevent  investigation  on  his  part  Such 
evidence  is  regarded  by  some  Judges  as  ma- 
terial In  cases  of  this  kind.  Ck)nly  r.  Cof- 
fin, 115  N.  G.  566,  20  8.  B.  207.  "When 
the  purchaser  undertakes  to  make  an  inves- 
tigation of  his  own,  and  the  seller  does  noth- 
ing to  prevent  this  Investigation  from  be- 
ing as  full  as  he  chooses  to  make  It,  the 
purchaser  cannot  afterwards  allege  that  the 
vendor  made  misrepresentations."  Jennings 
V.  Broughton,  5  De  Gex,  M.  &  G.  126;  De- 
velopment Co.  V.  Silva,  125  U.  &  259.  8  Sup. 
Gt  881,  31  L.  Ed.  678. 

The  evidence  fails  to  show  that  the  de- 
fendant has  given  the  machine  a  fair  trial. 
On  the  contrary,  his  own  witnesses  testified 
that,  the  more  they  used  it,  the  more  ex- 
pert they  became.  It  Is  common  knowledge 
and  everyday  experience  that  the  wonder- 
ful products  of  mechanical  skill,  which  in 
their  operations  almost  approach  human  in- 
telligence, require  practice  in  order  that  the 
best  results  may  be  produced.  It  la  possi- 
ble that,  if  the  defendant  and  his  clerks  per- 
severe in  their  efforts  to  master  this  machine, 
he  may  agree  with  his  brother  that  "the 
cash  register  is  a  good  thing."  But  if  it 
turns  out  that  he  has  sustained  loss,  not  from 
any  mechanical  defect  in  the  machine,  he 
must  attribute  it  to  his  own  negligence  and 
indiscretion.  He  did  not  exercise  that  dili- 
gence in  making  inquiry  which  the  laW  ex- 
pects of  a  reasonable  and  careful  person, 
^yigilantibus  et  non  dormientlbus  sequltas 
subvenlunt" 

New  trial. 


(137  N.  C.  «7) 

NORTH  CAROLINA  CORPORA'HON  COM- 
MISSION V.  MERCHANTS'  &  FARM- 
ERS'  BANK  et  al. 

Appeal  of  VOIGHT  MILLING  CO. 

(Supreme  Court  of  North  Carolina*    March  28, 

1905.) 

BANKS--TBANSACTIOZfS  AS  COLLBGTIIVO  AGENTS 
—RELATION  WriH  FOBWABDBB— INSOLVEN- 
CY—DISTRIBUTION  OF  ASSETS. 

1.  A  transaction  by  which  the  drawee  of  a 
draft  sent  to  a  bank  for  collection  gives  the 
bank  a  check  on  his  deposit  therein  for  the 
amount  of  the  draft  amounts  to  a  payment  of 
the  draft,  where  the  bank  has  money  on  hand 
sufficient  to  pay  it  when  presented,  and  there  is 
no  fraud  or  collusion  between  it  and  the  drawee. 

2.  Where  a  draft  la  sent  to  a  bank  for  colleo- 
tion,  and  it  is  so  restricted  by  Indorsement,  the 
bank  is  authorized  to  carry  the  proceeds  of  the 
draft,  when  collected,  into  its  general  assets; 
and  when  It  does  so  the  relationship  between 
the  drawer  or  forwarder  of  the  draft  and  the 
bank  becomes  that  of  creditor  and  debtor,  so 
that,  on  assignment  of  the  bank  by  reason  of  in* 
solvency,  such  drawer  or  forwarder  can  only 
share  in  tiie  assets  pro  rata  with  the  general 
creditors. 

Appeal  from  Superior  Court,  Harnett  Coun- 
ty;  Long,  Judge. 
Insolvency  proceedings  by  the  North  Gar- 
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olina  Corporation  Oommlssioii  against  the 
Merchants'  A  Farmers'  Bank.  In  the  matter 
of  the  claim  of  the  Voight  Milling  Company 
against  the  assets  of  the  Merchants*  &  Farm- 
ers' Bank  of  Dunn,  N.  C,  now  in  the  haada 
of  W.  A.  Stewart,  recelTer.  The  defendant, 
the  said  bank  (W.  A.  Stewart*  recelrer),  be- 
ing in  liquidation,  the  claimant,  the  Voight 
Milling  Company,  dnly  presented  Its  claim 
to  the  receiver,  demanding  priority  of  pay- 
ment out  of  its  assets.  From  a  Judgment 
of  the  court  against  the  claimant.  It  excepted 
and  appealed.    Affirmed. 

Gtodwin  &  Davis,  for  appellant  H.  I* 
Qodwln,  for  the  receiver. 

HOKE,  J.  (after  stating  the  case).  The 
Voight  Milling  Company,  holding  a  claim 
against  the  defendant  bank,  demanded  pri- 
ority of  payment  from  the  assets  of  the 
bank;  and  the  receiver  to  whom  the  matter 
was  refeired  disallowed  this  demand,  and 
held  that  the  claimant  was  only  entitled  to 
share  pro  rata  in  such  assets  as  a  general 
creditor.  The  Judge  below  sustained  the 
ruling  of  the  receiver,  and  the  Voight  Mill- 
ing Company  excepted  and  appealed. 

The  facts  upon  which  this  ruling  was 
made  are,  in  substance,  as  follows:  Just 
prior  to  the  suspension  of  the  Merchants'  & 
Farmers'  Bank,  the  Voight  Milling  Compa- 
ny forwarded  to  it  for  collection  a  draft  in 
the  sum  of  $603.01,  to  which  was  attached  a 
bill  of  lading  covering  a  shipment  of  a  car 
load  of  flour  to  the  Purdle-Hooks  Company, 
of  Dunn,  N.  C,  drawee  of  said  draft  On 
February  8,  1904,  the  bank  delivered  the 
draft  and  bill  of  lading  to  the  drawee,  ac- 
cepting therefor  a  check  of  the  drawee 
against  a  deposit  in  the  bank.  On  February 
9,  1904,  the  bank  voluntarily  closed  its  doors 
because  of  insolvency,  and  for  the  purpose 
of  winding  up  its  affairs  through  a  receiver. 
The  appellant  was  not  a  depositor  of  the 
bank.  The  bank  did  not  account,  nor  make 
any  attempt  to  account,  for  the  proceeds  of 
said  collection,  and  at  the  close  of  business 
that  day  .(February  8th)  there  was  more  than 
snflScient  currency  on  deposit  in  the  bank 
to  have  accounted  for  the  collection;  and,  at 
al!  times  of  the  transaction  between  the  ap- 
pellant and  the  bank,  the  bank  was  in 'an 
insolvent  condition.  On  the  acceptance  of 
the  drawee's  check,  and  the  surrender  of 
the  draft  and  bill  of  lading  to  the  Purdle- 
Hooks  Company,  the  proceeds  of  such  col- 
lection were  mingled  with  the  general  funds 
of  the  bank,  and  no  sum  or  amount  of  mon- 
ey was  separated  or  set  apart  from  the 
other  funds  of  the  bank  to  the  credit  or  for 
the  benefit  of  the  Voight  Milling  Company. 
The  proceeds  of  such  collection  went  into  the 
general  assets  of  the  bank,  and  were  passed 
into  the  hands  of  the  receiver. 

As  disclosed  in  the  foregoing  statement, 
the  transaction  between  the  Purdle-Hooks 
Company  and  the  bank  amounted  to  a  pay- 


ment of  the  draft  Morse  on  Banking,  f 
248a,  citing  Sayles  ▼.  Cox.  95  Tenn.  683,  32 
S.  W.  626,  82  L.  R.  A.  715,  48  Am.  St  Bep. 
940.  According  to  the  decisions  of  this  state, 
and  well-considered  authorities  elsewhere,  it 
is  held  where  paper  is  sent  to  a  bank  for 
collection,  and  so  restricted  by  indorsement, 
after  collection  made,  and  proceeds  mingled 
with  the  general  funds  of  the  bank,  the  rela- 
tionship between  the  depositor  and  the  bank 
becomes  that  of  creditor  and  debtor,  and,  on 
assignment  by  reason  of  insolvency,  the 
holder  of  such  a  claim  can  only  share  In  the 
assets  pro  rata  with  general  creditors.  Bank 
T.  Davis,  114  N.  O.  848,  19  8.  B.  280;  Bank 
T.  Dowd  (C.  C.)  88  Fed.  172;  Billingsley  v. 
Pollock,  69  Miss.  769,  18  South.  828^  80  Am. 
St  Rep.  686;  Slater  ▼.  Oriental  Mills,  18  R. 
I.  862,  27  Ati.  448.  The  doctrine  is  stated 
in  8  Am.  &  Bng.  Bnc.  (2d  Bd.)  819,  as  fol- 
lows: ^'Although  a  bank  which  has  receiv- 
ed paper  for  collection  is,  until  collection 
made,  the  agent  of  the  depositor^  a  different 
relation  exists  after  the  collection  has  been 
made.  According  to  the  established  cus- 
tom of  banks,  the  proceeds  of  paper  deposited 
for  collection  are  mingled  with  the  general 
funds  of  the  collecting  bank,  and  are  used 
by  it  in  the  same  manner  as  its  other  funds. 
The  depositor  thereupon  becomes  the  creditor 
of  the  bank  for  the  amoimt  so  collected;  and 
the  debtor,  the  collecting  bank,  in  considera- 
tion of  the  right  to  use  the  money,  under- 
takes and  is  bound  to  refund  if*  ''It  fol- 
lows," says  the  same  authority  at  page  820. 
"firom  this  change  of  relationship,  that  wher 
the  collecting  bank  becomes  insolvent  the 
depositor  of  the  paper  coHected  has  no  pri- 
ority in  the  moneys  that  have  been  collected 
in  this  way,  nor  any  lien  thereon  as  against 
general  creditors."  Of  course,  if  the  pro- 
ceeds of  such  collection  could  be  identified 
or  traced  into  some  specific  property,  a  dif- 
ferent principle  would  prevail,  but  no  such 
facts  existed  here.  It  is  expressly  stated 
that  the  proceeds  of  this  collection  were  min- 
gled with  the  general  funds  of  the  bank,  and 
It  is  not  claimed  that  any  part  of  such  col- 
lection can  be  identified  or  traced  into  other 
specific  property  or  investments. 

We  are  asked  to  sustain  this  demand  on 
the  idea  that  the  proceeds  of  this  collection 
constituted  a  trust  fund,  and,  when  traced 
into  the  general  assets  of  the  bank,  a  right 
to  priority  of  payment  arises  in  favor  of  the 
claimant;  and  we  are  referred  to  the  case 
of  McLeod  v.  Bvans,  66  Wis.  401,  28  N.  W. 
173,  214,  67  Am.  Rep.  287,  and  other  author- 
ities, in  support  of  this  position.  The  pro- 
ceeds were  a  trust  fund,  and  would  be  so 
dealt  with  as  long  as  the  same  were  kept 
separate  and  could  be  followed  or  Identified; 
but  after  collection  made,  and  the  fund  was 
mingled  with  the  general  assets  of  the  bank, 
its  character  as  a  trust  fund  ceased  by  that 
act  ftnd  a  new  obligation  arose — the  obliga- 
tion of  the  collecting  bank  to  pay  or  remit. 
not  the  specific  money  collected,  but  out  of 
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Its  general  fondB,  most  aaually  by  check  on 
some  other  portion  of  Its  assets.  The  bank 
committed  no  breach  of  trust  in  so  mingling 
the  proceeds  of  this  collection  with  its  gen- 
eral assets.  That  was  the  general  custom 
of  banks  in  dealing  with  such  collections,  and 
the  claimant  will  be  held  to  have  forwarded 
his  draft  with  this  custom  in  mind.  The 
bank  then  had  a  right  to  mingle  this  fund 
with  its  general  assets.  Its  character  as  a 
trust  fund  thereby  ceased,  and  the  default 
alleged  against  the  bank  is  not,  therefore,  a 
breach  of  trust,  but  a  failure  to  pay  a  debt, 
and  the  holder  of  such  a  claim  can  only  share 
pro  rata  as  one  of  the  general  creditors.  It 
is  this  mingling  of  the  assets  according  to 
the  custom  of  banks,  and  of  right,  in  pur- 
suance of  its  contract  for  collection,  express- 
ed or  implied,  that  distinguishes  cases  of  this 
character  from  any  of  those  cited  by  counseL 
They  were,  in  the  main,  cases  of  individual 
trustees,  with  the  duties  of  trustees  still  up- 
on them,  and  while  their  obligations  as  such 
in  reference  to  the  trust  funds  were  still 
existent.  Here  the  character  of  trust  fund 
had  ceased.  The  bank  was  under  no  ob- 
ligation, as  trustee,  to  keep  this  fund  sep- 
arate. On  the  contrary,  in  carrying  the  pro- 
ceeds of  this  collection  into  its  general  as- 
sets, the  bank  acted  according  to  the  general 
custom  of  banks,  and  as  both  parties  con- 
templated that  it  would  act  There  was 
therefore  no  breach  of  trust,  and  the  only 
obligation  resting  on  the  bank  was  to  remit 
when  called  on,  or  In  the  usual  course  of 
business,  out  of  Its  general  funds.  The  case 
of  McLeod  y.  Evans,  supra,  is  to  the  effect 
contended  for  by  the  appellant;  but  this 
case  was  overruled  by  a  decision  of  the  same 
court  in  Silk  Co.  v.  Flanders,  87  Wis.  237,  68 
N.  W.  883,  and  the  general  tenor  of  this  last 
opinion  would  seem  to  show  that  this  able 
court  is  In  accord  with  the  principle  here  de- 
clared. As  said  in  Bank  v.  Bank,  148  Mass. 
553,  20  N.  H.  103,  2  L.  R.  A.  699,  12  Am.  St 
Rep.  698:  "Upon  the  collection  of  a  draft 
or  check,  the  Pidelity  Bank  was  not  requir- 
ed to  keep  the  proceeds  by  itself  as  the  plain- 
tiff's property,  but  might  mingle  it  with  its 
own  money,  and  make  itself  the  plaintiff's 
debtor  for  the  amount  received.  As  soon  as 
the  proceeds  became  a  part  of  the  funds  of 
the  Fidelity  Bank  under  this  arrangement 
the  plain  tiff's  right  to  control  it  as  specific 
property  was  gone,  and  the  plaintiff  had, 
instead,  a  right  to  recover  a  corresponding 
sum  of  money." 

We  are  not  Inadvertent  to  the  fact  that 
the  bank  Is  said  to  have  been  in  an  insolv- 
ent condition.  While  the  bank  was  open 
and  doing  business,  and  In  the  absence  of 
any  allegation  or  suggestion  of  fraud  or  col- 
lusion between  the  bank  and  the  debtor,  the 
transaction  was  a  payment,  and  the  same 
results  would  follow  whether  the  bank  was 
solvent  or  Insolvent  It  is  not  stated  that 
the  officers  of  the  bank  were  aware  of  its 
Insolvency,  and  we  are  not  discussing  here 


the  effect  of  fraudulent  conduct  on  the  In- 
dividual officers  of  the  bank.  We  are  seek- 
ing to  lay  down  a  fair  and  Just  rule  for  the 
disposition  of  the  property  of  an  Insolvent 
among  Its  creditors.  As  to  them,  while  the 
bank  was  a  going  concern,  it  had  a  right  to 
make  the  collection,  and  the  same  right  to 
follow  the  general  custom  of  banks  and  car- 
ry the  proceeds  into  its  general  assets.  The 
claimant  gave  this  authority  and  took  this 
risk  when  he  sent  his  paper  for  collection, 
and  we  do  not  think  the  fact  that  he  has  se- 
lected a  faithless  agent  gives  him  any  right 
to  priority  over  other  creditors,  when  he  can 
no  longer  identify  his  property.  Of  course, 
after  a  bank  has  suspended  business  and 
closed  Its  doors,  a  different  rule  prevails. 
But  the  facts  of  this  case  do  not  require 
that  this  rule  should  be  dwelt  upon. 

We  are  of  opinion  that,  on  principle  and 
authority,  the  claimant  can  only  share  in 
the  assets  pro  rata  as  one  of  the  general 
creditors,  and  the  Judgment  of  the  court  be^ 
low  is  affirmed. 


(138  N.  C.  620) 
8TATB  V.  BLAGKLEY. 

(Supreme  Gourt  of  North  Oarollna.    ICardi  28, 

1906.) 

EMBEZZLEMENT  —  OEMAND— PLAGE  OF  OFFENSE 
—INDICTMENT  —  EXCEPTIONS  —  PBOOF  —  OB- 
JECTIONS—DEMUBBEB  TO  EVIDENGB— BUEDBN 
OF  PBOOF. 

1.  Where  defendant  agreed  to  take  certain 
mules  from  Georgia  to  Alabama^  and  sell  them 
for  prosecutor,  and,  after  deducting  expenses,  to 
account  for  the  proceeds,  leas  one-half  of  tbe 
net  profits,  as  his  compensation,  but  defendant 
converted  the  money  In  North  Carolina,  and 
failed  to  pay  over  the  same  to  prosecutor,  he 
was  subject  to  prosecution  for  embezzlement  In 
North  Carolina. 

2.  Where  defendant  was  charged  with  embez- 
zlement in  North  Carolina,  an  objection  that 
the  offense,  if  proved,  was  not  committed  In 
that  state,  was  matter  of  defense,  to  be  affirma- 
tively shown  by  defendant,  and  could  not  be 
raised  by  a  demurrer  to  the  state's  evidence. 

8.  Where  an  indictment  for  embezzlement  al- 
leged that  defendant  was  not  an  apprentice,  nor 
under  16  years  of  age,  to  negative  an  exception 
in  the  statute  under  which  it  was  drawn,  such 
allegations  were  not  a  part  of  the  offense  which 
the  state  was  required  to  prove. 

4.  Where  a  statute  defining  embezzlement  does 
not  make  a  demand  necessary  to  support  a 
conviction,  proof  of  a  demand  is  unnecessary. 

5.  Where,  in  a  prosecution  for  embezzlement, 
a  witness  testified  that  when  he  met  defendant, 
and  before  his  arrest  was  even  suggested,  he 
threw  up  his  hands  and  stated  voluntarily  that 
the  money  was  ''all  gone,"  and  that  defendant 
supposed  witness  had  come  to  take  him  back  to 
North  Carolina,  defendant  was  not  entitled  to 
object  that  prosecutor  made  no  demand  for  a 
return  of  the  money  embezzled. 

Appeal  from  Superior  Court;  Wake  Coun- 
ty;  Ferguson,  Judge. 

James  O.  Blackley  was  convicted  of  em- 
bezzlement, and  he  appeals.    Affirmed. 

J.  C.  L.  Harris,  8.  G.  Ryan,  and  F.  a 
Spruill,  for  appellant  The  Attorney  Ge& 
eral,  for  the  State. 
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GLARK»  O.  J.  The  defendant  was  oon- 
Tleted  of  embezzlement  There  was  eyldence 
that  the  defendant  entered  into  a  contract 
In  Georgia  with  one  McAdow,  by  which  he 
agreed  to  take  a  car  load  of  mnlea  to  Ral- 
eigh, N.  C,  and  sell  them  for  McAdow,  and, 
after  deducting  all  expenses  from  gross  re- 
ceipts, the  defendant  was  to  receive  one-half 
of  net  profit  as  his  compensation;  tiiat  the 
defendant  brought  several  car  loads  of  mules 
and  horses  to  Raleigh,  and  sold  them  as 
agent  of  the  prosecutor,  McAdow,  and  at  the 
termination  of  the  business  he  was  '*shorf ' 
in  his  returns  ^,212.56.  The  defendant  in- 
troduced no  evidence,  but  asked  the  court  to 
instruct  the  Jury  that,  upon  the  whole  evi- 
dence, they  should  return  a  verdict  of  not 
guilty.  The  defendant  contends  that  nine 
points  or  defenses  are  raised  by  hia  demur- 
rer to  the  evidence: 

(1)  For  that  the  contract  appeared  to  have 
been  made  in  Atlanta,  Oa.,  and  therefore  the 
defendant  cannot  be  convicted  of  embezzle- 
ment under  that  contract  In  the  courts  of 
North  Carolina. 

The  evidence  tends  to  show  an  embezzle- 
ment in  Raleigh,  N.  0.,  since  the  conversion 
Into  money  took  place  here^  and  the  sum 
thus  realised  for  prosecutor  has  not  been 
paid  over  to  him.  Besides,  If  the  crime  char- 
ged. If  proved,  was  not  committed  In  this 
state,  that  is  a  matter  of  defense,  to  be  af- 
firmatively shown  by  defendant  (State  r. 
BCltchell,  83  N.  O.  074;  State  v.  Buchanan, 
130  N.  G.  660,  41  &  E.  107;  State  v.  Burton 
(at  this  term],  50  8.  E.  214),  and  could  not 
be  raised  by  a  demurrer  to  the  state's  evi- 
dence. 

(2)  For  that  there  was  a  fatal  variance  be- 
tween the  allegation  of  the  bill  of  indictment 
and  the  proof  offered,  in  that  the  bill  al- 
leged that  the  defendant  was  not  an  appren- 
tice, nor  under  the  age  of  16  years,  and  in 
the  testimony  offered,  all  of  which  is  sent 
up,  there  is  to  be  found  no  word  of  proof  as 
to  either  of  these  material  averments. 

It  is  not  correct  to  say  there  was  no  evi- 
dence that  the  defendant  was  above  the  age 
of  16.  There  was  no  oral  evidence  on  the 
point  but  the  defendant  was  in  court,  and 
the  Jury  had  a  right  to  use  their  eyes,  and 
draw  their  own  inference  that  he  was  not 
shielded  from  responsibility  by  being  a  child, 
especially  as  there  was  no  prayer  to  instruct 
the  Jury  that  he  was  not  shown  to  be  over 
16,  upon  which  the  Judge  would  have  allowed 
evidence  to  be  introduced  upon  the  point  to 
avoid  a  defeat  of  Justice.  State  v«  Holder, 
138  N.  0.  712,  45  S.  B.  862;  State  v.  Wil- 
liams, 129  N.  G.  582,  40  8.  E.  84.  While  the 
indictment  must  charge  that  the  defendant 
was  not  an  apprentice,  nor  under  the  age  of 
16  years  (State  v.  Lanier,  88  N.  G.  668),  yet 
it  is  not  an  act  constituting  a  part  of  the 
transaction  which  the  state  is  called  on  to 
prove.  It  Is  a  status  peculiarly  within  the 
knowledge  of  the  defendant,  like  nonmar- 
rlage  in  indictments  for  fornication  and  adul- 


tery, which,  though  charged  In  the  bill,  If 
denied  is  a  defense  to  be  shown  by  defend- 
ant State  V.  McDuffle,  107  N.  a  888,  12  S. 
B.  83;  State  v.  Peoples,  108  N.  G.  769,  13 
8.  E.  8;  State  v.  Gutshall,  109  N.  a  769,  14 
8.  B.  107,  26  Am.  St  Rep.  599.  When  the 
status  of  defendant  as  being  under  a  given 
age  or  married,  by  the  terms  of  the  statute, 
would  withdraw  the  defendant  from  respon- 
sibility, while  the  indictment  must  negative 
such  status^  the  status  is  a  defense  in  the 
nature  of  a  confession  and  avoidance,  which 
must  be  shown  by  the  defendant  State  v. 
McDuflSe,  supra.  The  state  is  not  called  up- 
on to  prove  negativs  averments  of  this  na- 
ture. Gook  V.  Guirkln,  119  N.  G.  17,  26  8. 
BL  715.  On  indictments  for  retailing  vrithout 
license,  though  the  indictment  should  aver 
selling  "without  license,"  the  burden  Is  on 
the  defendant  to  show  that  he  had  a  license, 
because,  like  the  above  allegations,  ''not  be- 
ing an  apprentice  nor  under  16  years  of  age,'* 
it  is  a  matter  peculiarly  within  the  defend- 
ant's knowledge,  and  susceptible  of  ready 
proof  by  him.  State  v.  Emery,  98  N.  G.  668, 
3  8.  E.  636;  State  v.  Smith,  117  N.  G.  800, 
23  a  E.  449;  State  T.  Holmes,  120  N.  G.  576, 
26  8.  B.  602.  In  like  manner,  upon  an  in- 
dictment for  entering  upon  land  without  li- 
cense, the  negative  averment  must  be  made 
in  the  bill,  but  the  burden  Is  upon  the  de- 
fendant to  show  that  he  had  license.  State 
V.  Glenn,  118  N.  G.  1194,  23  8.  E.  1004.  In 
Ohio,  where,  on  a  charge  for  embezzlement 
upon  a  statute  containing  a  similar  exception, 
the  Judge  was  asked  to  charge  that  there 
being  no  evidence  that  the  defendant  was 
under  18  years,  the  Jury  should  acquit  his 
refusal  to  so  charge  was  held  no  error;  the 
negative  averment  of  such  matter  peculiarly 
within  the  knowledge  of  the  defendant  be- 
ing a  matter  of  defense,  to  withdraw  him 
from  liability  for  acts  In  themselves  consti- 
tuting a  criminal  offense,  unless  excused  by 
the  status  of  defendant  Qrlllo  v.  State,  2 
Ohio  S.  Sc  G.  P.  Dec.  208,  9  Ohio  Gir.  Gt  R. 
394,  6  O.  G.  D.  90;  18  Gent  Dig.  732.  The 
evidence  showed  that  the  defendant  came 
into  possession  of  the  property  by  virtue  of 
contract,  and  was  the  agent  not  the  ap- 
prentice, of  the  owner  thereof. 

(3)  For  that  there  was  no  suflSclent  evi- 
dence that  the  funds  were  ever  embezzled  at 
all;  It  appearing  that  the  defendant  at  no 
time  ever  rendered  a  false  account  of  his 
dealings,  or  made  denial  of  his  obligation  to 
the  prosecutor. 

(4)  For  that  the  ownership  of  the  property 
alleged  to  have  been  embezzled  was,  as  ap- 
pears from  the  evidence,  partially  in  the  de- 
fendant and  hence  he  could  not  be  convicted 
of  embezzling  that  of  which  he  was  a  part 
owner. 

There  was  evidence  as  to  the  embezzle- 
ment and  the  sole  ownership  of  the  funds 
embezzled,  which  was  properly  submitted  to 
the  Jury. 

(6)  For  that  the  defendant  had  the  right 
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as  appean  from  tlie  evidence,  to  mix  the 
funds  recelTed  for  and  on  account  of  his 
principal  with  his  own  funds,  and  he  could 
not,  therefore,  be  convicted  of  embezzle- 
ment, for  the  reason  that  the  money  receiv- 
ed must  be  regarded,  for  that  time,  at  least, 
as  his  own  property,  and  not  that  of  his 
principal.  The  court  instructed  the  Jury,  as 
prayed,  that,  if  this  were  true,  to  find  the  de- 
fendant not  guilty,  and  properly  added,  "But 
if  the  jury  shall  be  satisfied  from  the  evi- 
dence that  Blackley  was  to'  sell  the  horses 
and  mules  for  McAdow,  and  pay  the  expen- 
ses, and  then  pay  to  McAdow  the  cost  price 
of  the  horses  and  mules  before  any  division 
of  profits,  he  had  no  right  to  mix  the  cost 
price  of  the  horses  and  mules  with  his  own 
money."  The  Jury  found  the  latter  state  of 
facts  to  be  the  truth. 

<e)  For  that  as  is  shown  by  the  record,  it 
appears  that,  even  if  McAdow  and  Simpson 
were  not  partners  at  the  time  of  consign- 
ment of  the  mules,  yet  the  money  derived 
from  the  sale  of  the  mules,  and  which  de- 
fendant is  charged  to  have  embezzled,  was 
to  be  used  in  the  payment  of  a  bill  payable 
in  a  bank,  which  bill  payable  had  been  sign- 
ed by  both  McAdow  and  Simpson,  and  hence 
was  Joint  property. 

(7)  For  that  the  contract  between  Blackley 
and  McAdow  constituted  a  copartnership  be- 
tween them,  and  one  partner  may  not  em- 
bezzle the  partnership  funds. 

The  following  were  the  instructions  asked 
on  these  points  by  the  defendant,  and  both 
instructions  were  given  as  asked:  (a)  "If 
the  Jury  shall  find  from  the  evidence  in  this 
case  that  the  defendant  was  a  partner  of 
McAdow,  under  the  definition  of  partnership 
given  by  the  court,  then  they  will  return  a 
verdict  of  not  guilty.  One  partner  cannot 
commit  embezzlement  of  the  partnership 
funds  that  come  into  his  hands,  because  of 
the  Joint  interest  or  ownership  therein.'*  (b) 
"The  property  alleged  to  have  been  embez- 
zled must  have  been  at  the  moment  of  its 
conversion  the  property  of  McAdow.  If  It 
was  the  property  of  McAdow  &  Simpson,  the 
defendant  cannot  be  convicted." 

(8)  For  that  there  was  no  evidence  that 
there  was  any  embezzlement  In  the  state  of 
North  Carolina,  even  if  embezzlement  had 
been  actually  proven. 

(9)  For  that  it  appears  that  prior  to  insti- 
tuting this  prosecution  against  the  defendant 
there  was  no  demand  made  upon  him  by 
the  prosecutors. 

The  eighth  exception  Is  discussed  already 
under  the  first  exception.  As  to  the  last 
point,  our  statute  does  not  make  a  demand 
necessary  to  support  a  prosecution  for  em- 
bezzlement "TTnlees  the  statute  requires  it, 
a  demand  is  not  necessary."  10  A.  &  E.  Enc. 
<2d  Bd.)  995,  and  cases  cited  in  note  5.  Be- 
sides, when  the  witness  met  the  defendant 
In  Louisville,  Ky.,  the  latter,  before  arrest 
was  even  suggested,  threw  up  his  hands,  and 
stated  voluntarily  that  the  money  was  "all 


g<me,"  and  said  he  supposed  the  witness  had 
come  to  take  him  back  to  North  Carolina. 
These  are  the  only  exertions  in  the  brief, 
and  presumably  cover  all  grounds  relied  on 
(State  V.  Register,  183  N.  C  751,  46  S.  B.  21); 
and,  Indeed,  the  other  exceptions  naturally 
fall  under  one  of  the  nine  heads  set  out  in 
the  brief,  save  the  exception  for  refusal  of 
a  continuance,  which  matter  lies  In  the  dis- 
cretion of  the  trial  Judge,  and  is  not  review- 
able on  appeal,  unless,  possibly,  wh^i  there 
haa  been  a  gross  abuse  of  the  discretion, 
which  was  not  the  case  here.  State  v.  Scott, 
80  N.  C.  866;  State  v.  Lindsey,  78  N.  C.  60a 

In  order  to  convict  the  defendant  of  em- 
bezzlement, four  distinct  propositions  of  fact 
must  be  established:  "Fhrst,  that  the  ac- 
cused was  the  agent  of  the  person  or  cor- 
poration alleged,  and  that  by  the  terms  of 
his  employment  he  was  charged  with  receiv- 
ing the  money  or  property  of  his  principal; 
second,  that  he  did  in  fact  receive  such  mon- 
ey; third,  that  he  received  it  in  the  course 
of  his  employment;  fourth,  that  he,  knowing 
it  was  not  his  own,  converted  it  to  his  own 
use,  or  to  the  use  of  some  third  person,  not 
the  true  owner."  Underbill,  Cr.  Bv.  f  281; 
Rapalje,  Larceny  &  Kindred  Offences,  f  389, 
par.  "b";  8  Bice,  Bv.  (Or.)  f  459;  State  v. 
McDonald,  138  N.  0.  680, 45  8.  B.  582.  There 
was  evidence  tending  to  prove  all  four  of 
these  distinct  propositions  of  fact  in  the  case 
at  bar— that  the  defendant  was  the  agent  of 
the  prosecutor,  and,  by  the  t^ms  of  his  em- 
ployment had  received  property  of  his  prin- 
cipal; that  he  received  it  in  the  course  of 
his  employment,  and,  knowing  it  was  not 
his  own,  converted  It  to  his  oven  use.  In 
McDonald's  Case,  supra,  this  court  held  that 
the  Intent  to  defraud  is  a  question  of  fact 
for  the  Jury.  In  the  case  under  consideration 
an  instruction  as  to  intent  was  submitted  by 
his  honor  in  the  words  of  the  defendant's 
fourth  prayer,  and  this  instruction  was  re- 
peated in  the  charge  to  the  Jury. 

After  the  fullest  investigation*  we  find  no 
error. 
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STEWART  V.  RALEIGH  &  AUGUSTA  AIR 

LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.    March  28, 

1905.) 

EAILBOADS—NEGLIGftNCB — QUESTIOIT  fOB  JUBY 
—COLLISION  BETWEEN  TBAINS. 

1.  The  fact  of  a  collision  between  trains 
raises  a  presumption  of  negligence  on  the  part 
of  the  railroad  company  sufficient  to  take  th9 
case  to  the  jury. 

2.  Since  Laws  1887,  p.  81,  c.  88,  requires  de- 
fendant in  an  action  for  damages  resulting  from 
negligence  to  plead  and  prove  contributory  neg- 
ligence, the  mere  presumption  of  negligence  aria- 
ing  from  the  fact  of  a  collision  between  rail- 
road trains  requires  the  questi(Hi  of  negligence 
to  be  submitted  to  the  jury. 

'  3.  Where  an  engineer  was  given  a  clearance 
card,  whidi  was  notice  to  him  that  the  track 
was  dear  to  the  next  station,  and  a  coHisioa 
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occurred  from  failure  of  thp  operator  at  the 
station  which  he  left  to  notify  the  operator  at 
the  next  station  or  the  train  dispatcher,  there 
is  sufficient  evid(?uce  of  neglif^ence  to  require  the 
case  to  be  submitted  to  the  jury. 

Appeal  from  Superior  Court^  Wake  Coun- 
ty:   Long,  Judge. 

Action  for  wrongful  death  by  Mary  A. 
Stewart  administratrix,  against  the  Raleigh 
&  Augusta  Air  Line  Railroad  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Beyersed. 

Douglass  &  Slmma  and  Buabee  &  Bnsbee^ 
for  appellant  Day  &  Bell,  T.  B.  Womack» 
and  Murray  Allen,  for  appellee. 

GLARK,  0.  J.  This  is  an  action  f<Hr  dam- 
ages for  negligently  killing  plaintiff's  in- 
tsstate,  8.  T.  Stewart  a  locomotive  engineer 
in  defendant's  service.  On  28d  June,  1908, 
he  was  ordered  to  take  engine  No.  200  and 
tender  and  run  "extra"  from  Raleigh  to 
Hamlet  on  the  main  line,  over  probahly  the 
husiest  part  of  the  system.  Not  mnning  on 
any  schedule,  he  was  necessarily  subject  in 
Ills  movements  to  telegraphic  orders.  He  had 
snch  telegraphic  orders  to  pass  the  regular 
freight  No.  8  at  Vass,  and  notice  that  regu- 
lar passenger  train  No.  6  was  running  40 
minutes  late,  but  no  order  that  be  would 
pass  Na  6  at  Yass.  At  Vaas  he  passed  regu- 
lar firelght  No.  8.  He  then  went  into  tele- 
graph office,  and  asked  if  there  were  further 
orders,  but  the  agent  told  him  ''No,"  and 
gave  him  a  "clearance  card."  He  accord- 
ingly proceeded  towards  Southern  Pines,  the 
Dext  telegraph  station,  and  within  two  miles 
of  that  station  he  colUded  with  train  No. 
a,  and,  with  three  other  men,  was  killed. 
There  were  three  stations  betwe^i  Yass 
and  Southern  Pines,  a  distance  of  8  miles, 
but  no  telegraph  office  was  maintained  at 
either  of  these,  though  one  had  been  former- 
ly. Upon  this  evidence  his  honor  intimated 
that  upon  all  the  evidence  the  plaintiff  could 
not  recover,  whereupon  the  plaintiff  sub- 
mitted to  a  nonsuit  and  appealed. 

The  intimation  of  the  court  was  erroneous. 
This  cause  should  have  been  submitted  to 
the  Jury,  who  alone  are  empowered  to  find 
what  was  the  proximate  negligence  which 
caused  the  death.  This  case,  arising  out  of 
a  collision.  Is  one  of  those  in  which  the  law 
raises  a  presumption  of  negligence  on  the 
part  of  the  carrier.  Wright  v.  Railfbad,  127 
N.  C.  229,  37  S.  B.  221 ;  Marcom  v.  Railroad, 
126  N.  G.  200,  35  S.  E.  423;  Kinney  v.  Rail- 
road, 122  N.  G.  961,  30  S.  B.  813;  Grant  v. 
Railroad,  108  N.  G.  470,  13  S.  B.  209 ;  2  a  & 
R.  Neg.  8  516,  and  numerous  cases  cited.  In 
Wright's  Gase  it  is  said:  "It  is  true  that  a 
common  carrier  is  not  an  insurer  of  the  safe- 
ty of  an  employ^ ;  neither  does  it  Insure  the 
safety  of  a  passenger;  but  when  there  is  a 
collision  or  a  derailment,  and  in  like  cases, 
the  presumption  of  negligence  arises.  It  is 
a  rule  of  evidence,  which  in  no  wise  springs 
oat  of  the  contract  for  carriage,  but  which 


arises  from  the  fact  that  such  things  do  not 
ordinarily  happen  unless  there  is  negligence 
on  the  part  of  the  carrier,  and  therefore  it 
arises  equally  whether  the  injured  party  is 
a  passenger  or  an  employ^."  In  Marcom's 
Gase  it  is  said:  ^Where  the  derailment  of 
the  engine  resulted  in  the  death  of  the  intes- 
tate, a  fireman  in  the  employ  of  the  defend- 
ant company,  a  prima  facie  case  of  negligence 
is  to  be  inferred,  and  the  burden  is  thrown 
upon  the  defendant  to  disprove  negligence  on 
its  part**  In  Kinney's  Gase,  which  was  a 
case  of  collision,  the  court  says:  "If  the 
doctrine  of  res  ipsa  loquitur  ever  applies,  it 
would  certainly  do  so  In  such  a  case.  •  •  • 
This  was  peculiarly  a  case  for  the  jury." 
''Where  the  court  is  asked  to  withdraw  the 
case,  or  one  or  more  questions  of  fact  In- 
volved, from  the  jury,  it  is  not  the  province 
of  the  court  to  weigh  the  evidence  and  deter- 
mine what  are  the  proper  inferences  to  be 
drawn  therefrom,  but  the  only  question  is 
whether  there  is  any  testimony  tending  to  es- 
tablish the  fact  or  facts  which  the  court  is 
ai^ed  as  a  matter  of  law  to  find.**  23  Am. 
&  Bug.  Bnc.  (2d  Bd.)  661.  The  rule  as  an- 
nounced in  Russell  V.  Railroad,  118  N.  G. 
1098,  24  8.  B.  512,  and  ever  since  followed,  is 
that,  'Vhere  the  testimony  is  cwiflicting  up- 
on any  material  point,  or  more  than  one  in- 
ference may  be  drawn  from  It,  It  is  the 
province  of  the  jury  to  find  the  facts  and 
make  the  deductions."  Here  the  facts  were 
in  dispute^  and  the  inferences  to  be  drawn 
from  them. 

If  there  were  facts  consistoit  with  the  ab- 
sence of  negligence  on  the  part  of  the  defend- 
ant, still  there  would  be  a  conflict  with  the 
presumption  of  negligence  on  the  part  of  the 
defendant  arising  from  the  fact  of  collision, 
which  presumption  is  itself  evidence.  "A 
presumption  of  law  *  *  ^  Is  evidence. 
In  all  systems  of  law  legal  presumptions 
are  treated  as  evidence.  The  presumption 
*  *  *  is  one  of  the  instruments  of  proof." 
Goffln  V.  n.  S.,  156  U.  S.  459,  460,  15  Sup.  Gt. 
405,  89  L.  Bd.  481.  "The  burden  is  thrown 
upon  the  defendant  to  disprove  negligence  on 
its  part'*  (Marcom  v.  Railroad^  supra),  and 
show  that  the  injury  was  due  to  the  negli- 
gence of  the  plaintlfTs  intestate — a  question 
for  the  jury.  "Bven  when  there  is  no  con- 
flict in  the  evidence,  or  when  the  facts  are 
not  disputed,  if  different  minds  might  hon- 
estly 'draw  different  conclusions  from  the  evi- 
dence or  from  the  undisputed  facts,  a  ques- 
tion of  fact  is  presented,  which  should  be  left 
to  the  jury  for  its  determination."  23  A.  & 
B.  Bnc.  (2d  Bd.)  565,  citing  a  vast  number  of 
cases,  many  of  them  from  this  court 

The  statute  (Laws  1887,  p.  81,  c.  33)  re- 
quires the  defendant  to  both  plead  and  to 
prove  contributory  negligence,  and,  there  be- 
ing a  presumption  of  negligence  in  the  de- 
fendant, the  case  must  go  to  the  jury.  ''It 
was  error  to  put  upon  the  plaintiff  the  bur- 
den of  proving  that  her  intestate  was  not 
negligent**    Peoples  y.  Railroad*  137  N.  G. 
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96,  49  8.  B.  87;  Fnlp  ▼.  Railroad,  120  N.  C. 
525,  27  8.  B.  74.  The  court  cannot  adjudge 
that  a  defense  la  fully  proved,  nor  can  it  hold 
that  there  is  no  evidence  of  negligence  when 
proof  of  the  collision  raises  a  presumption  of 
negligence.  Besides,  there  was  this  evidence 
(besides  other)  tending  to  show  negligence 
(Independent  of  the  presumption,  which,  as 
above,  has  been  held  to  arise  from  the  facts 
of  the  collision).  It  was,  according  to  the 
evidence,  the  duty  of  the  agent  at  Vass  to 
notify  the  engineer  of  train  No.  6  of  the  de- 
parture of  "Extra  200^'  (Stewart)  from  Vass, 
which  he  did  not  do;  and,  as  the  collision 
was  six  miles  from  Vass  and  two  miles  from 
Southern  Pines,  this  negligence  would  seem 
to  have  caused  the  collision.  The  witness 
further  stated  that,  if  the  operator  at  Vass 
had  wired  the  train  dispatcher  of  the  depart- 
ure of  No.  200,  in  his  opinion  No.  6  could 
have  been  prevented  from  going  beyond  Man- 
ly. The  train  dispatcher,  who  was  at  Ra- 
leigh, while  giving  Stewart  orders  to  pass 
No.  8  at  Vass^  apparently,  fr<mi  the  evidence, 
overlooked  making  any  meeting  place  for  the 
'*Bxtra  200"  and  No.  8,  though  he  knew  that 
No.  6  had  no  knowledge  of  No.  200  being  on 
the  road.  If  he  was  to  pass  No.  6  as  well  as 
No.  8  at  Vass,  why  was  No.  8  alone  mention- 
ed in  his  order?  When  the  agent  at  Vass 
gave  Stewart  a  "clearance  card«*'  that  was 
notice  to  him  that  the  way  was  clear,  "to  go 
ahead'*  to  the  next  point  where  there  was  a 
telegraph  office  to  get  further  orders,  as  he 
was  running  under  such  orders,  and  not  un- 
der any  schedule.  Had  the  operator  at  Vass 
promptly  notified  the  dispatcher  at  Raleigh, 
he  could  have  notified  and  held  No.  6  at 
Southern  Pines,  or  directed  it  to  take  the 
siding  at  Manly,  for  the  collision  occurred 
only  two  miles  from  Southern  Pines,  near 
Manly,  and  six  miles  from  Vass.  It  was  also 
the  duty  of  the  operator  at  Southern  Pines 
to  noti^r  the  train  dispatcher  at  Raleigh  of 
the  departure  of  No.  6,  but  the  train  dispatch- 
er at  Raleigh  had  to  ask.  The  letter's  un- 
easiness, after  actually  receiving  notice  of 
the  departure  of  "200  Extra"  from  Vass,  and 
his  efforts  to  stop  the  trains,  tend  to  show 
that  he  had  failed  to  notify  No.  6  as  well  as 
"Extra  200"  where  they  must  pass.  Had  he 
done  so,  he  would  have  had  no  uneasiness, 
as  there  were  three  side  tracks  between  Vass 
and  Southern  Pines.  Stewart,  having  re- 
ceived orders  as  to  passing  No.  8,  but  no  or- 
ders as  to  passing  No.  6,  upon  receiving 
"clearance  card"  from  the  agent  at  Vass,  pro- 
ceeded in  accordance  with  his  only  other  or- 
der to  go  "from  Raleigh  to  Hamlet,"  expect- 
ing, of  course,  to  get  other  orders,  if  any,  at 
Soutbern  Pines.  The  company's  rule  174a, 
which  Stewart  had  in  his  pocket  when  killed, 
provides:  "Receipt  of  train  order  does  not 
give  a  train  the  right  to  leave  until  signal  is 
set  to  safety  or  clearance  card  is  given."  It 
was  in  evidence  that  "meeting  orders  were 
always  given  to  extra  trains" ;  that  Stewart 
had  such  orders  as  to  No.  8  at  Vass,  and 


there  was  told  there  were  no  other  orders  for 
him,  and  was  given  the  clearance  card  (found 
on  his  dead  body),  which*  under  the  above- 
quoted  rule,  gave  his  train  "the  right  to 
leave."  He  could  get  no  further  orders  till 
he  got  to  Southern  Pines.  There  was  negli- 
gence in  the  train  dispatcher  in  giving  neither 
Stewart  nor  No.  6  notice  of  meeting  point,  or 
In  the  agent  at  Vass  in  giving  him  a  clear- 
ance card,  which  could  only  mean  "go  ahead, 
the  way  is  dear." 

There  was  much  said  in  the  argument  as 
to  the  provisions  as  to  "superior"  and  "in- 
ferior" rights  of  way  in  the  rules  and  regu- 
lations of  the  company;  but  rule  455  ex- 
pressly provides:  "The  terms  'superior 
right*  and  Inferior  rlghr  in  these  rules,  re- 
fer to  the  right  of  trains  under  time  table 
and  train  rules,  and  not  to  rights  under  spe- 
cial orders."  This  'extra'  No.  200  was  run- 
ning solely  under  special  orders  "to  go  to 
Hamlet"  and  with  orders  to  pass  No.  8  at 
Vass,  and  a  "clearance  card"  at  the  latter 
place,  which  authorized  the  engineer  to  go  on 
to  the  next  point,  where  he  could  get  orders. 
If  it  did  not  give  him  that  authority,  for  what 
purpose  was  it  given  him?  He  could  not 
know  what  trains  were  late,  and  after  his 
"clearance  card"  he  had  a  right  to  presume 
that,  if  there  was  any  other  train  in  his  way, 
it  had  been  or  would  be  notified  not  to  lea^e 
Southern  Pines.  If  there  is  evidence,  or  In- 
ferences to  be  drawn,  contrary  to  the  above, 
it  was  a  matter  solely  for  the  Jury. 

The  plaintiff  insists  that,  besides  the  pre- 
sumption of  negligence  arising  from  the  fact 
of  collision,  there  were  nine  particulars  as 
to  which  there  was  negligence,  which  should 
have  been  submitted  to  the  Jury,  to  wit: 
(1)  In  sending  the  plaintifTs  intestate  on  the 
road  without  a  sufficient  and  proper  train 
crew.  Arrowood  v.  Railroad,  126  N.  O.  829, 
86  S.  B.  151.  (2)  In  failing  to  arrange  a 
meeting  place  for  Bxtra  200  and  train  No. 
6.  (3)  In  the  failure  of  the  operator  at  Vass 
to  notify  the  engineman  of  No.  6  of  the  de- 
parture of  Extra  200  from  Vass.  (4)  In  the 
failure  of  the  telegraph  operator  at  Vass  to 
promptly  report  to  the  train  dispatcher  at 
Raleigh  the  arrival  and  departure  of  Bxtra 
200.  (6)  In  the  failure  of  the  operator  at 
I  Southern  Pines  to  notify  the  train  dispatch- 
er at  Raleigh  of  the  arrival  and  departure 
of  No.  6  from  Southern  Pines.  (6)  In  viola- 
tion of  rule  No.  889  by  the  crew  of  No.  6 
in  leaving  Southern  Pines  in  less  than  20 
minutes  after  the  departure  of  No.  8.  (7) 
In  violation  of  rule  No.  405  by  the  engineer 
and  crew  of  No.  6  in  leaving  Southern  Pines 
before  the  arrival  of  No.  66.  (8)  In  failing 
to  establish  and  maintain  telegraph  ofllces 
at  Lake  View,  Niagara,  and  Manly  so  as 
to  insure  the  safe  operation  of  Its  trains  be- 
tween Southern  Pines  and  Vass.  (9)  In  fliil- 
ing  to  adopt  and  use  the  safer  system  known 
as  the  "block  system"  which  was  in  gen- 
eral use,  and  referred  to  in  the  rules  of  de- 
fendant   But  as  we  have  held  that  enough 
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baa  been  shown  to  require  tbe  ftictB  to  be  eiib- 
milted  to  tbe  Jury,  it  Is  unnecessary  to  consld* 
er  the  other  grounds  of  negligence  presented. 
As  to  the  eighth  ground,  if  there  had  been 
no  telegraph  office  between  Raleigh  and 
Hamlet,  or  such  offices  only  60  or  20  miles 
apart,  it  would  certainly  be  negligence  as  a 
matter  of  law  to  risk  the  Utos  of  employ^ 
and  passengers  without  such  necessary  ad- 
juncts in  operating  the  defendant's  traina 
Whether  it  was  negligence  to  fail  to  haye  a 
telegraph  office  between  Vass  and  Southern 
Pines,  a  distance  of  eight  miles,  when  the 
single  track  was  so  crowded  as  to  require 
three  stations  or  sidings,  between  these  two 
points,  and  when  (as  on  this  occasion)  such 
intermediate  telegraph  office  would  have 
saved  the  liyes  of  four  men  and  the  crippling 
of  others,  is  probably  a  mixed  question  of 
fact  and  law,  which  should  be  submitted  to 
the  jury.  The  question  whether  the  receipts 
of  such  telegraph  office  would  be  enough  to 
make  it  profitable  to  the  company  to  main- 
tain it,  is  an  entirely  secondary  considera- 
tion, if  it  was  reasonably  necessary  for  the 
safeguarding  of  the  liyes  of  employes  and 
passengers. 

Nor  is  it  necessary  to  hold  now  that  the 
failnre  of  this  great  through  line,  crowded 
witb  business,  to  adopt  the  ''block  system," 
is  n^ligence  which,  as  this  court  in  the 
Oreenlee  and  Troxler  Gases,  122  N.  0.  979, 
30  8.  B.  115.  41  L.  R.  A.  399,  66  Am.  St 
Rep.  734,  and  124  N.  C.  191,  32  S.  E.  660, 
44  Lu  R.  A.  313,  70  Am.  St  Rep.  680,  held 
in  regard  to  the  failure  to  adopt  automatic 
couiders,  would  render  the  common  carrier 
liable  per  se  for  any  death  or  injury  caused 
by  the  failure  to  adopt  them.  The  evidence 
in  this  case  is  that  the  "block  system"  is 
in  almost  universal  use,  and  that,  if  it  had 
been  in  use  on  this  system,  this  catastrophe 
could  not  have  occurred.  The  ruling  of  the 
court  in  Witsell  v.  Railroad,  120  N.  G.  657, 
27  8.  E.  126,  is  that  it  is  culpable  negligence, 
making  the  carrier  responsible  for  all  inju- 
ries resulting  therefrom,  to  fail  to  use  "any 
approved  appliance  which  is  in  general  use 
and  necessary  for  safety."  This  rule  has 
been  reiterated,  and  adhered  to  in  every 
case  since,  including  Bottoms  v.  Railroad, 
136  N.  G.  473,  49  S.  B.  348.  The  writer,  how- 
ever, is  free  to  say  now,  speaking  for  him- 
self, that  it  is  culpable  negligence  when  any 
employ6  or  passenger  loses  his  life  or  sus- 
tains injury  in  a  "head-end"  collision  from 
a  failure  to  provide  the  "block  system"  which 
would  prevent  the  possibility  of  that  class 
of  collisions.  The  obtaining  of  higher  div- 
idends is  entirely  a  secondary  matter  to  the 
safety  of  employes  and  passengers,  as  it  is 
also  to  the  convenience  and  comfort  of  the 
public,  for  which  end  alone  charters  to  rail- 
roads, with  the  power  to  condemn  rights  of 
way  under  the  power  of  eminent  domain, 
are  granted.  For  the  guaranty  of  that  safe- 
ty and  convenience,  the  sole  resort  is  to  the 
courts  and  juries  of  ttie  land. 


The  plaintiff  had  a  constitutional  right  to 
have  the  question  of  negligence,  upon  this 
evidence,  submitted  to  a  jury,  and  in  deny- 
ing her  that  right  there  was  error. 

Error. 

HOKB,  X,  concurs  in  result  BROWN,  J., 
did  not  sit  on  the  hearing  of  the  case. 

WALKER,  J.  (concurring  in  result  only). 
Our  decision,  I  think,  should  be  confined  to 
only  two  grounds:  First  That  the  agent  at 
Yass  had  given  to  Stewart,  the  engineer  of 
train  No.  200,  a  clearance  card,  which,  in- 
terpreted by  the  language  of  rule  174a,  meant 
that  he  had  the  right  to  leave  the  station 
and  proceed  with  his  engine  to  the  next 
stop.  This,  I  think,  was  evidence  of  negli- 
gence on  the  part  of  the  agent  at  Vass, 
which  might  have  been  the  proximate  cause 
of  the  intestate's  death,  and  should  have 
been  submitted  to  the  jury,  the  negligence 
of  a  fellow  servant  not  now  being  among 
the  ordinary  risks  which  are  assumed  by  an 
employ^  of  a  railroad  company.  Priv.  Laws 
1897,  p.  83»  e.  66.  Second.  There  was  eri- 
dence  tending  to  show  that  it  was  the  duty 
of  the  agent  at  Vass  to  notify  the  train  dis< 
patcher  at  Raleigh  of  the  arrival  of  No.  200 
(the  engine  in  charge  of  Stewart)  at  Yass, 
so  that  orders  could  be  issned  to  Stewart  for 
his  guidance  in  the  further  movement  of 
his  engine;  and,  in  my  opinion,  the  failure 
of  the  agent  at  Yass  to  notify  the  train  dis- 
patcher, may  have  been  the  proximate  cause 
of  the  testator's  death.  The  decision  of  ei- 
ther of  these  two  questions  in  favor  of  the 
plaintiff  is  sufllcient  to  dispose  of  the  case, 
and  it  is  not  necessary  to  consider  or  discuss 
any  other  matter.  For  these  reasons  I  con- 
cur only  in  the  conclusion  of  the  court,  and 
not  in  anything  said  in  its  opinion  which 
does  not  bear  directly  upon  the  two  ques- 
tions I  have  mentioned. 

GONNOR,  J.,  concurs  in  opinion  of 
WALKER,  J. 

(137  N.  C.  669) 
KORNEQAY  v.  MILLER. 

(Supreme  Gonrt  of  North  Garolina.    March  28, 

1906.) 

BSTATBS--OONnNGBNT     INTBEESIV-OONVST* 
ANCBS— VAUDITT. 

1.  Testator  devised  the  residue  of  his  estate, 
together  with  that  devised  to  his  wife  for  life, 
to  his  son  W.  K.,  to  hold  in  trust  for  his  other 
two  sons,  to  be  divided  equally  between  them, 
with  the  proviso  that.  If  either  of  such  two  sons 
died  without  offspring,  his  portion  should  go  to 
the  survivor,  and,  if  both  so  died,  the  income  from 
their  shares  should  be  paid  to  testator's  widow 
for  life,  and  that  the  property  should  pass  to 
W.  K.  on  her  death.  W.  K.  died  without  issue, 
leaving  J.  K.  and  plaintiff  his  only  heirs,  and 
devised  his  estate  to  his  widow  for  life  or 
widowhood,  and,  on  her  death  or  remarriage,  to 
plaintiff,  J.  K.,  and  S.  J.  K.  died,  leaving 
plaintiff  his  only  heir;  and  S.  deeded  ner  inter- 
est to  plaintiff,  after  which  J.  K.'s  widow  re- 
married.   Held,   that   testator's  widow    having 
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joined  plaintiff  In  a  deed  to  part  of  the  prop- 
erty, releasing  her  interest  in  the  income  as  well 
as  the  title  to  the  land,  snch  deed  constituted  a 
valid  conveyance  of  her  interest  by  way  of  aB- 
signment  or  estoppeL 

2.  The  interest  of  S.  was  a  title  vesting  on 
the  happening  of  a  conting^cy,  and  her  con- 
veyance thereof  to  plaintiff  for  full  considera- 
tion, .  and  without  fraud,  was  enforceable  in 
equity. 

(Hoke,  J.,  dissenting.) 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty; Neal,  Judge. 

Action  by  A.  U.  Eomegay  agaiuBt  O.  R 
Miller.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

James  F.  Eomegay  at  tbe  time  of  bis 
death  was  seised  in  fee  of  a  tract  of  land 
in  tbe  dty  of  Goldsboro,  containing  about  15 
acres,  of  which  tbe  land  described  in  tbe 
complaint  is  a  portion.  Said  Eomegay  died 
on  the  IStb  of  August,  1888,  having  executed 
his  last  will  and  testament,  appointing  bis 
son  W.  F.  Eomegay  executor  thereof,  which 
was  duly  proven,  and  the  executor  thereto 
qualified.  Tbe  testator  left,  surviving,  his 
children,  tbe  said  W.  F.  Eomegay,  John  J. 
Eomegay,  and  the  plaintiff,  A.  U.  Eomegay, 
and  his  widow,  Fannie  B.  Eomegay.  Item 
7  of  said  will  is  in  tbe  following  words:  **1 
give  to  my  wife  Fannie,  during  her  life  and 
no  longer,  the  dwelling  and  lot  where  I  now 
reside,  embracing  tbe  yard  and  garden  and 
all  buildings  adjoining  the  same  on  the  east 
side  of  the  stock  lane,  together  with  one- 
half  of  the  iQceme  lot  on  the  west  side  of 
said  lane.'*  By  Item  il  of  bis  will  he  gave 
the  residue  of  bis  estate,  together  with  the 
land  devised  to  bis  wife  for  life,  to  his  son 
tbe  said  W.  F.  E^omegay,  to  bold  In  trust  for 
bis  other  two  sons,  to  be  divided  equally  be- 
tween them.  He  authorized  tbe  said  tmstee 
to  rent  out  the  said  real  estate,  or  to  sell 
such  portion  or  all  of  it  as,  in  bis  Judgment, 
h"!  might  deem  best,  and  to  Invest  the  pro- 
ceeds for  the  benefit  of  his  said  two  sons. 
By  item  13  be  appointed  tbe  said  W.  F.  Eor- 
negay  guardian  of  tbe  said  Albert  U.  Eor- 
negay;  directing  that  be  manage  bis  portion 
of  tbe  estate,  and  settle  with  him  when  he 
should  attain  his  majority.  By  item  14  he 
directed  that  if  either  of  his  said  sons  John 
J.  or  Albert  U.  should  die  without  offspring, 
the  portion  of  bis  estate  given  to  tbe  one  so 
dying  should  pass  to  the  survivor,  and,  if 
both  should  die  without  offspring,  tbe  in- 
come arising  from  both  their  portions  should 
be  paid  to  bis  wif^,  Fannie  B.  Eornegay, 
during  her  life  or  widowhood,  and  then  said 
property  to  pass  to  bis  son  W.  F.  Eomegay. 
That  said  W.  h\  Eomegay  died  on  tbe  31st 
of  October,  1894,  without  Issue,  and  leaving 
the  said  John  J.  and  Albert  U.  Eornegay  his 
only  heirs  at  law.  That  by  bis  last  will  and 
testament  be  gave  his  estate,  after  the  pay- 
ment of  his  debts,  to  bis  widow,  Mrs.  Annie 
L.  Eomegay,  during  her  life  or  widowhood, 
and  upon  her  death  or  at  ber  marriage  be 
gave  bis  said  estate  to  his  brothers  John  J. 


and  Albert  U.  Eomegay  and  Annie  D.  Slo 
cumb,  to  be  divided  equally  .between  them. 
After  tbe  death  of  tbe  said  W.  F.  Eomegay, 
tbe  said  John  J.  Eomegay  died  intestate  and 
unmarried,  leaving  tbe  plaintiff  bis  only  heir 
at  law.  Thereafter,  on  the  9th  day  of  Jan- 
uary, 1905,  the  said  Annie  Slocumb  executed 
and  delivered  to  the  plaintiff  a  deed  convey- 
ing, for  the  consideration  of  $1,  all  of  her 
right,  title,  and  Interest,  present,  contingent, 
and  prospective,  in  and  to  all  the  property 
of  every  character  devised  by  tbe  last  will 
and  testament  of  tbe  said  James  F.  Eome- 
gay and  all  of  the  right,  title,  and  Interest 
which  may  have  passed,  or  may  hereafter 
pass  to  her  under  tbe  last  will  and  testa- 
ment of  W.  F.  Eomegay.  That  tbereaftar 
the  said  Annie  L.  Eomegay  Intermarried 
with  Chas.  Dewey.  That  Fannie  B.  Eome- 
gay, wife  of  James  F.  Eomegay,  is  now 
living.  Plaintiff,  A.  U.  Eomegay,  arrived  at 
full  age  on  September  17,  1882,  and  on  the 
9th  day  of  January,  1905,  contracted  In  writ- 
ing to  convey  to  tbe  defendant,  for  tbe  con- 
sideration of  $1,200,  a  portion  of  tbe  land 
devised  by  the  said  James  F.  Eomegay,  as 
hereinbefore  set  forth,  a  description  of  which 
Is  set  forth  in  the  complaint  Pursuant  to 
the  terms  of  said  contract,  the  plaintiff  exe- 
cuted and  tendered  to  tbe  defendant  a  deed 
In  fee,  with  full  covenants  of  warranty  for 
tbe  said  land,  duly  executed  by  tbe  plaintiff, 
A.  U.  Eornegay,  and  by  the  said  Fannie  B., 
widow  of  the  said  Jas.  F.  Eomegay,  and  de- 
manded payment  of  the  consideration  agreed 
upon,  which  has  been  refused.  The  defend- 
ant avers  that  be  is  ready,  willing,  and.  able 
to  perform  his  part  of  the  said  agreement, 
if,  upon  the  fwegoing  facts,  tbe  deed  ten- 
dered to  him  conveys  an  Indefeasible  title 
In  fee  to  said  land.  His  honor,  being  of 
opinion  that  tbe  deed  tendered  conveyed  to 
the  defendant  a  good  and  Indefeasible  title 
to  said  land,  rendered  Judgment  for  the 
plaintiff,  to  which  defendant  excepted  and 
appealed. 

A.  C.  Davis,  for  appellant  Aycock  & 
Daniels,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts).  Tbe 
construction  of  this  will  was  before  this 
court  in  Eomegay  v.  Morris,  122  N.  C.  199, 
29  &  B.  875.  Tbe  facts  in  the  light  of  which 
we  are  now  called  upon  to  constrae  the  will, 
and  pass  upon  the  plaintlff*s  title,  differ  from 
those  set  out  In  that  case,  In  that  Fannie  B. 
Eornegay  was  then  made  a  party  defendant, 
and  adopted  tbe  answer  of  the  defendant, 
Morris,  which  alleged  that  tbe  plaintiff  in 
that  case  could  not  convey  a  clear  and  inde- 
feasible title,  and  it  was  so  held.  In  this 
case  tbe  said  Fannie  B.  Eornegay  Joins  in 
tbe  execution  of  tbe  deed.  In  the  opinion 
filed  by  Mr.  Justice  Furcbes,  after  consider- 
ing tbe  several  contingencies  provided  for 
in  tbe  will,  he  says:  "But  if  Albert  dies 
without  leaving  issue,  tbe  widow,  Fannie  B^ 
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li  to  have  the  tncome'  from  tbe  whole  estate 
left  John  and  Albert,  until  her  death  or  mar- 
riage. This  giyes  her  a  contingent  estate  In 
this  property.  Her  estate  Is  also  contlng^it, 
depending  npon  the  death  of  Albert  without 
leaving  Issue.  This  contingency  may  nerer 
happen,  and  she  may  never  receive  any  ben- 
efit from  this  estarte.  But  if  Albert  should 
dle^  without  leaving  issue,  before  she  dies 
or  marries,  she  may  then  enforce  the  collec- 
tion of  the. rents  arising  therefrom  upon  or 
against  the  lot  itself,  as  this  income  would 
be  a  lien  on  the  property  itself ."  The  two 
QuestionB  therefore  presented  for  our  ded- 
8ion  in  this  case  are  whether  the  contingent 
Interest  of  Fannie  B.  Komegay  can  be  as- 
signed or  conveyed  by  her  deed,  and  whether 
Mrs.  Annie  Slocumb  has  parted  with  the  con- 
tingent interest  which  she  took  under  the 
win  of  W.  F.  Komegay.  In  Watson  r. 
Smith,  110  N.  a,  at  page  6,  14  a  B.  840,  28 
Am.  8t  Rep.  665^  Shepherd,  X,  speaking  of 
the  effect  of  a  deed  conveying  a  contingent 
interest,  says:  taking  the  limitation  to  be 
either  a  contingent  remainder  ot  an  execu- 
tory devise,  we  are  of  the  opinlcm  that  the 
Interest  of  John  W.  Watson  and  others  was 
at  lease  a  'possibility  coupled  with  an  inter- 
est,' and  its  assignment  for  a  valuable  con- 
sideration, and  free  from  fraud  or  imposi- 
tion, while  void  in  law,  will  be  upheld  in 
equity."  Citing  Watson  v.  Dodd,  68  N.  O. 
628,  in  which  case  Pearson,  O.  J.,  says  that 
assignments  of  such  contingent  interest  will 
be  upheld  in  a  court  of  equity,  and  that,  if 
the  estate  should  afterward  vest,  the  court 
would  compel  the  assignor  to  make  title,  in 
the  absence  of  fraud  or  Imposition.  Gray  v. 
Hawkins,  133  N.  G.  1,  45  S.  B.  363. 

The  only  doubt  which  we  have  had  in  dis- 
posing of  the  case  Is  in  regard  to  the  effect 
of  the  deed  executed  by  Mrs.  Slocumb  to  the 
plaintiff.  It  would  seem  that  when  the  will 
of  Jas.  F.  Komegay  was  before  the  court  in 
Komegay  v.  Morris,  supra,  no  notice  was 
taken  of  the  fact  that  W.  F.  Komegay  exe- 
cuted a  will  devising  his  entire  estate  to  his 
wife  during  her  life  or  widowhood,  remain- 
der to  his  two  brothers  and  Mrs.  Slocumb. 
The  case  is  discussed  and  disposed  of  upon 
the  theory  that  the  Interest  of  W.  F.  Kome- 
gay descended  to  his  heirs  at  law.  We  find 
no  difficulty  in  holding  that  Mrs.  Fannie  B. 
Komegay,  by  joining  with  the  plaintiff  in 
the  deed  tendered  the  defendant,  contain- 
ing appropriate  words  to  release  her  con- 
tingent Interest  in  the  Income,  as  well  as  all 
title  to  the  land,  with  warranty,  parts  with 
her  interest,  the  consideration  being  the  full 
value  of  the  land.  Her  deed  operates  either 
by  way  of  an  assignment  valid  and  enforce- 
able in  equity,  or  by  way  of  estoppel.  Fos- 
ter V.  Hackett,  112  N.  C.  646,  17  S.  B.  426; 
Wright  V.  Brown,  116  N.  C.  26,  22  S.  B.  813. 

It  is  well  settled  that  such  contingent  in- 
terest as  W.  F.  Komegay  took  under  ths 
will  of  his  father  passed  under  his  will. 
Code^  f  2140;  Fearne  on  Rem.  f  762;  Under- 


hiU  on  Wills,  f  60;  Fortcsene  t.  Batten 
thwaite,  28  N.  O.  666.  His  widow  having 
married,  the  interest  of  her  husband  passed 
under  his  will  to  the  plaintiff,  his  brother 
James  J^  and  Mrs.  Slocumb.  James  J.  hav- 
ing died  without  issue,  his  interest  passed 
to  the  plaintiff.  Hence,  if  the  plaintiff  died 
without  issue,  the  tfUe,  subject  to  a  charge 
to  the  extent  of  the  income  during  the  life 
or  widowhood  of  Mrs.  Fannie  B.  Komegay, 
will  pass  to  his  heirs  at  law  and  Mrs.  Slo- 
cumb. Mrs.  Slocumb,  therefore,  upon  the 
death  of  the  plaintiff  without  issue,  would 
take  under  the  will  of  W.  F.  Komegay  a  one- 
third  undivided  interest,  subject  to  the  right 
of  Mrs.  Fannie  B.  Komegay.  It  must  be 
conceded  that  some  obscurity  rests  upon  the 
effect  of  an  assignment  of  such  interest;  by 
reason  of  expressions  used  by  the  Judges. 
Such  interests  have  been  spoken  of  as  ''pos- 
sibilities,'' and  classed  with  bare  expectandee, 
as  that  of  a  child  to  inherit  from  the  parent, 
etc  Again,  the  validity  of  such  an  assign- 
ment has  been  sustained  as  an  executory 
contract  to  convey,  passing  no  present  inter- 
est or  estate,  but  a  mere  right  in  equity,  to 
be  enforced  by  suit  when  the  contingency  up- 
on which  the  estate  vests  occurs.  Such  as- 
signments are  sometimes  sustained  upon  the 
doctrine  of  estoppel,  especially  when  the  deed 
contains  a  warranty  of  title.  It  has  also 
been  held  that  an  assignment  of  such  an  In- 
terest, while  not  passing  any  present  legal 
title  or  estate,  does  pass  the  equitable  title 
of  the  assignor,  which  Is  perfected  by  con- 
verting the  assignor  into  a  trustee  for  the 
benefit  of  the  assignee  when  the  estate  vests. 
This  court,  in  Fortescue  v.  Satterthwaite,  28 
N.  G.  666,  by  Daniel,  J.,  said:  ''It  is  true, 
as  stated  in  the  argument,  that  a  possibility 
cannot  be  transferred  at  law.  But  by  a  'pos- 
sibility' we  mean  such  an  interest  or  the 
chance  of  succession  which  an  heir  apparent 
has  in  his  ancestor's  estate.  *  «  «  But 
executory  devises  are  not  considered  as  mere 
possibilities,  but  as  certain  interests  and  es- 
tates.'* After  dtlng  Gumell  v.  Wood,  Willes, 
211,  and  Jones  v.  Roe,  3  T.  R.  93,  in  which 
may  be  found  an  interesting  review  of  the 
cases,  the  leamed  Judge  says:  "In  the  last 
'case  the  Judges  seem  to  have  considered  it  as 
settled  that  contingent  interests,  such  as  ex- 
ecutory devises  to  persons  who  were  certain, 
were  assignable.  They  may  be  assigned, 
says  Atherly  (Marriage  Settlements,  p.  66), 
both  in  real  and  personal  estate,  and  by  any 
mode  of  conveyance  by  which  they  might  be 
transferred,  had  they  been  vested  remain- 
ders." It  is  tme  that  the  deed  in  that  case 
was  sustained  upon  other  grounds,  but  the 
language  used  shows  the  <H>inlon  held  by  the 
leamed  and  eminent  Judge  who  wrote  for 
Ruffln,  Oaston,  and  himself.  In  Bodenhamer 
V.  Welch,  80  N.  G.  7S»  Ashe,  J.,  discusses  the 
question  with  his  usual  clearness  and  learn- 
ing; stating  the  distinction  between  a  "mere 
possibility"  and  "a  possibility  coupled  with 
an  interest,"  which  latter,  he  says,  "may,  of 
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coane,  be  flold,  assigned,  transmitted,  or  de-  i 
vised.  Snch  a  possibility  occurs  in  executory 
deyises,  contingent  remainders,  springing  or 
executory  uses."  He  cites  a  numb^  of  au- 
thorities to  sustain  the  proposition  that  such 
Interests  or  estates  may  be  assigned.  In 
that  case  it  was  held  that  such  an  interest 
passed  to  the  assignee  In  bankruptcy,  and, 
when  sold  by  him,  vested  in  the  purchaser. 
Judge  Ashe  notices  the  language  of  Pearson* 
G.  J.,  in  Watson  v.  Dodd,  68  N.  O.  528,  and 
says:  "There  can  be  no  doubt,  then,  that 
the  contingent  Interest  of  the  bankrupt  may 
be  assigned;  and,  whether  assignable  at  law 
or  in  equity,  whatever  Interest  the  bankrupt 
had  vested  in  his  assignee."  In  Watson  v. 
Dodd,  supra,  the  question  before  the  court 
was  whether  the  interest  of  a  contingent  re- 
mainderman could,  before  the  contingency 
happened  upon  which  the  estate  was  to  vest, 
be  subjected  to  sale  for  the  payment  of 
debts.  That  was  the  only  question  decided. 
Pearson,  G.  J.,  says,  arguendo:  "If  one  en- 
titled to  a  contingent  interest  of  the  kind  we 
are  treating  of  assigned  it,  and  received 
therefor  a  valuable  consideration,  and  there 
was  no  fraud  or  imposition,  and  the  estate 
afterwards  vested,  a  court  of  equity  would 
compel  the  assignor  to  make  title,  or  else 
would  hold  the  estate^  as  a  security  for  the 
consideration  paid,  according  to  circum- 
stances, under  its  Jurisdiction  of  specific  per- 
formance of  executory  contracts."  This  lan- 
guage is  noted  by  Shepherd,  J.,  In  Watson  v. 
Smith,  110  N.  O.  6,  14  S.  B.  640,  28  Am.  St 
Rep.  665.  He  says:  "It  is  possible  he  [Pear- 
son, G.'J.]  had  In  mind  the  assignment  of  a 
mere  possibility,  such  as  the  expectancy  of  an 
heir  at  law,  as  in  McDonald  v.  McDonald,  58 
N.  G.  211,  76  Am.  Dec.  434.  In  Bodenhamer 
V.  Welch,  89  N.  O.  78,  it  is  held  that  such  an 
interest  may  be  assigned  [we  suppose  that  an 
equitable  assignment  is  meant],  and  we  are 
of  the  same  opinion;  but,  even  if  this  were 
not  so,  it  is  clear  that  the  assignment  in 
question.  If  treated  as  an  executory  contract, 
may  be  specifically  enforced  against  the  as- 
signors and  their  heirs,  should  the  life  tenant 
die  without  Issue,  and  this  Is  all  that  is  nec- 
essary, according  to  the  stipulations  in  the 
case  agreed,  to  entitle  the  plalntlfl!  to  the 
relief  he  asks.  The  plaintiff,  the  life  tenant, 
has  by  the  assignment  acquired  an  equi- 
table right  to  the  interest  of  the  remainder- 
man." We  have  quoted  the  language  of 
the  learned  Justice  for  the  twofold  purpose 
of  showing  that  the  decision  is  based  upon 
the  agreed  facts  in  that  case,  and  that  by  the 
assignment  the  plaintiff  acquired  an  equi- 
table right  to  the  interest  of  the  remainder- 
man, and  not  a  mere  right  in  equity  to  file 
a  bill  for  specific  performance.  In  Wat- 
son V.  Dodd,  supra,  it  is  said  that  the  assign- 
ment will  be  sustained  as  an  executory 
contract  if  based  upon  a  "valuable  considera- 
tion." In  Wright  v.  Brown,  supra,  it  is 
said  the  consideration  necessary  to  sustain 
the  assignment  must  be  "sufficient"    In  oth- 


er cases  the  court  uses  the  term  *%  fair 
consideration."  If  the  deed  of  Mrs.  Slocumb 
operates  only  as  an  executory  contract,  and 
all  that  is  acquired  is  a  right  to  sue  for  spe- 
cific performance,  we  should  hesitate  to  de- 
clare that  the  defendant  acquires  a  "good  and 
indefeasible  title"  to  the  land.  It  is  evident 
that  he  is  paying  the  plaintiff  full  value  for 
the  lot  If  his  title  In  respect  to  the  interest 
of  Mrs.  Slocumb  Is  dependent  upon  the  view 
which  a  Judge  or  Jury  may  take  at  some  un- 
certain time  in  the  future  of  the  adequacy  of 
the  consideration  paid  her  by  the  plaintiff, 
when,  probably,  by  reason  of  the  growth  of 
the  city,  or  the  placing  of  valuable  improve- 
ments on  the  property,  it  has  enhanced  in 
value,  and  the  parties  to  the  transaction  are 
dead,  we  should  not  compel  him  to  pay  his 
money  and  take  the  risk  of  the  result  of  a  law- 
suit Before  the  defendant  is  required  to 
complete  the  purchase  and  pay  the  money, 
he  should  have  something  more  than  the 
mere  right  to  sue  for  specific  performance  of 
an  executory  contract  The  basic  principle 
upon  which  such  assignments  are  sustained 
should  be  settled — certainly  so  far  as  the 
question  of  consideration  is  concerned.  Of 
course,  if  any  "fraud  or  imposition"  be  prac- 
ticed upon  the  remainderman,  the  deed  or  as- 
signment would  be  set  aside  as  in  case  of, 
and  under  the  same  equitable  principles  as, 
other  deeds.  An  examination  of  the  author- 
ities and  text-books  develops  an  effort  of  the 
Judicial  mind  to  escape  from  the  uncertainty 
which  has  oppressed  the  subject  and  bring 
the  law  Into  harmony  with  the  well-recog- 
nized principle  enlarging  the  power  to  assign 
things  in  action  in  the  same  manner  and 
with  the  same  certainty  as  things  in  posses- 
sion. The  general  subject  underwent  an  ex- 
haustive examination  in  the  case  of  Holroyd 
V.  Marshall,  10  H.  L.  Gas.  209.  Mr.  Blspham, 
in  his  very  able  work  on  Equity  (6th  Ed.) 
236,  says:  "The  true  ground  upon  which 
this  and  similar  decisions  are  to  be  placed 
appears  to  be  that  a  court  of  equity  enforces 
such  assignments  on  the  ground  that  the  as^ 
slgnee  is  entitled  to  have  specific  perform- 
ance of  the  contract  to  assign  as  soon  as 
the  property  comes  into  existence,  in  the 
hands  of  the  assignor.  But  it  must  not  be 
understood  by  this  remark  that  the  assign- 
or's right  is  merely  in  the  nature  of  a  right 
to  the  specific  performance  of  executory  con- 
tracts, or  is  to  be  measured  by  the  limita- 
tions by  which  that  equitable  remedy  is  con- 
trolled. The  assignee's  right  is  something 
more.  It  is  a  present  title,  not  existent  at 
law,  but  thoroughly  recognized  in  equity,  and 
to  that  title  equity  stands  ready  to  give  full 
effect  the  instant  the  property  comes  into 
being.  It  Is  true  that  neither  in  equity  nor 
at  law  can  a  contract  to  transfer  property 
not  then  in  existence  operate  as  an  immedi- 
ate and  complete  alienation,  for  the  simple 
reason  that  there  is  nothing  which  can  be 
immediately  transferred.  But  instantly  up- 
on the  acquisition  of  the  thing,  the  assignor 
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holds  it  is  trust  for  the  assl^rnee,  whose  title 
requires  no  act  on  his  part  to  perfect  it  The 
assignee  therefore  has  an  equitable  title  from 
the  time  of  the  assignment''  The  principle 
thus  stated  by  Mr.  Bispham  has  been,  and  la 
now,  uniformly  applied  to  mortgages  of  aft- 
er-acquired property.  Certainly  it  would 
seem  equally  applicable  when  the  subject- 
matter  of  the  assignment  is  a  contingent  re- 
mainder, the  person  who  is  to  take  being  cer- 
tain. By  the  statute  of  wills  such  interests 
are  made  derlsable,  and  by  act  of  Parliament 
and  the  legislatures  of  several  states  made 
the  subject  of  a  conveyance  at  law.  Hop- 
Idns,  Real  Prop.  806.  While  there  is  no  stat- 
ute In  this  state  upon  the  subject,  the  Legls^ 
lature  at  its  session  of  1003  provided  for 
the  sale  of  such  interests  by  the  courts  for 
the  purpose  of  reinvestment.  In  the  deed 
executed  by  Mrs.  Slocumb  with  her  hus^ 
band,  the  interest  which  she  had  and  with 
which  she  parts  is  described  by  reference  to 
the  two  wills  under  which  she  acquired  it. 
She  expressly  disposes  of  such  interest  as 
she  now  has  or  may  hereafter  have  in  the 
property.  This  form  of  conveyance  prevents 
the  operation  of  an  estoppel.  Wellborn  t« 
Flnley,  62  N.  C.  228.  It,  however,  clearly  ap- 
pears that  she  understood  what  her  rights 
were,  and  intended  to  effectually  part  with 
them. 

Without  bringing  into  question  the  deci- 
sion in  Watson  v.  Dodd,  supra,  or  any  of  the 
cases  dted,  we  think  that  we  should,  so  far 
as  possible,  consistently  with  elementary 
principles  of  law,  hold  tliat  the  deed  of  Mrs. 
Slocumb  operates  to  vest  in  the  plaintiff  the 
equitable  title  to  all  of  the  interest,  title,  and 
estate  which  she  has,  or  may,  by  the  hap- 
pening of  the  contingency  provided  for,  have, 
in  the  locus  In  quo;  that  this  title  Is  some- 
thing more  than  the  mere  right  in  equity; 
that,  in  the  event  of  the  plaintiff's  death 
without  offspring,  the  title  will  be  perfected 
without  any  act  on  the  part  of  the  plaintiff 
or  those  claiming  under  him;  that  the  con- 
sideration agreed  upon  by  the  parties  is  suf- 
ficient and  adequate  to  pass  such  equitable 
title,  and  sustain  it,  in  the  event  the  perfect 
title  sliall  come  to  Mrs.  Slocumb  or  her  heirs. 

We  have  given  the  subject  a  somewhat 
extended  examination  because  of  the  uncer^ 
talnty  surrounding  it  We  feel  that,  in  the 
conclusion  which  we  have  reached,  we  are 
promoting  the  wise  and  salutary  policy  of 
the  law,  which  seeks  to  liberate  titles  from 
obscure  and  uncertain  limitations,  and  ren- 
der alienation  easy  and  simple.  There  are 
few  greater  dogs  upon  the  growth  of  the 
industrial  life  of  a  people,  or  the  encourage- 
ment of  home  building,  than  obscurity,  un- 
certainty, and  insecurity  of  titles  to  land.  In 
respect  to  transfers  or  assignments  of  mere 
possibilities — especially  expectant  interests 
in  the  estates  of  parents — ^we  adhere  strictly 
to  the  prindples  announced  by  this  court  In 
McDonald  v.  McDonald,  68  N,  C.  211,  76  Am. 
Dec  484;   Biastln  y.  Marlow,  66  N.  a  606; 


Boles  V.  Caudle,  133  N.  C.  628,  46  S.  B.  836; 
Bispham,  Bq.  241.  Such  assignments  are  not 
promotive  of  either  the  moral,  social,  or 
material  welfare  of  the  people,  and  should 
be  anxiously  and  Jealously  watched  by  the 
courts.  It  win  be  an  evil  day  for  us  when 
children  spend  their  Inheritance  before  it 
comes  to  them,  encouraging  manifold  evils  to 
themselves  and  to  society. 

The  Judgment  of  the  court  below  must  be 
affirmed. 

Affirmed. 

HOKB,  J^  dissents. 


(137  N.  C.  617) 

RODWBLL  V.  ROWLAND. 

(Supreme  Court  of  North  Carolina.    March  28, 
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CLERKS  OF  COURT— APPOINTBBS—TEBM  OF  OF- 
FICE —  CONSTITUTIONAI.  PROVISIONS  —  CON- 
STRUCTION—STARE DECISIS— ELECTIONS  —  IR- 
BEQULARITIES— BURDEN  OF  PROOF. 

1.  Const,  art  4,  ff  16,  17,  provide  for  the 
election  of  jS  clerk  of  the  superior  court  for 
each  county  in  the  manner  prescribed  for  mem- 
bers of  the  General  Assembly,  to  hold  office  for 
four  years.  Section  20  provides  that  if  the 
office  Of  clerk  becomes  vacant  during  the  term, 
and  the  people  fail  to  elect,  the  judge  of  the 
superior  court  shall  appoint  some  one  to  fill  the 
vacancy  until  an  election  regularly  held.  The 
general  scheme  of  the  Constitution  as  to  ap- 
pointees to  vacancies  in  office  occurring  during 
an  official  term,  as  evidenced  by  article  8,  §| 
12,  13.  and  article  4,  §§  21,  23,  24,  25,  28,  is 
that  the  appointee  shall  hold  only  until  the 
next  general  election.  Thus  vacancies  in  offices 
the  terms  of  which  are  two  years  are  filled  by 
appointment  '*for  the  unexpired  term,"  and  va- 
cancies in  offices  the  terms  of  which  are  four 
years  are  filled  by  appointment  only  until  the 
Tiext  general  election."  Heid,  that  an  ap- 
pointee to  fill  a  vacancy  occurring  during  the 
term  in  the  office  of  clerk  of  the  superior  court 
holds  only  until  the  next  general  election,  and 
not  for  the  unexpired  term«  if  there  is  an  inter- 
vening general  election. 

2.  The  above  provisions  of  Const,  art  4,  as 
to  the  election  of  a  clerk  of  the  superior  court, 
are  self-executing,  and,  if  not  in  themselves 
sufficient  to  completely  cover  the  holding  of  an 
election  to  fill  the  office  of  clerk  of  court  made 
vacant  during  the  term,  may  be  supplemented 
by  such  parts  of  the  general  election  law  as  are 
applicable  to  the  election  of  clerks  at  regular  or 
stated  intervals  or  of  members  of  the  General 
Assembly. 

3.  Where  notice  of  a  vacancy  in  an  office  and 
of  an  election  to  fill  such  vacancy  is  required 
by  law,  it  will  be  presumed  that  such  notice 
was  given,  and  the  burden  rests  upon  one  who 
assails  the  validity  of  the  election  to  show  that 
such  notice  was  not  given. 

4.  An  opinion  of  the  Supreme  Court  cannot 
be  extended  in  its  scope,  and  made  a  binding 
authority,  by  language  oi  the  judge  writing  the 
same,  on  a  question  not  in  judgment 

[Bd.  Note. — For  cases  in  point,  see  voL  18, 
Cent  Dig.  Courts,  |  335.] 

5.  The  practical  construction  placed  upon  con- 
stitutional provisions  by  the  judges  of  the  su- 
perior court  is  not  controlling  on  the  Supreme 
Court 

6.  The  fact  that  a  judge  of  the  superior  court 
in  filling  a  vacancy  in  the  office  of  clerk  of 
such  court  unanthorizedly  purports  to  make  the 
appointment  for  the  unexpired  term  Instead  of 
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merttly  until  tfa«  next  feneral  election,  cannot 
operate  to  entitle  the  appointee  to  hold  for  the 
full  unexpired  term,  where  there  ia  an  inter- 
vening genera]  election. 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Ck>urt,  Warren  Goiin- 
ty;   Webb,  Judge. 

Action  in  the  nature  of  quo  warranto  by 
the  state,  on  the  relation  of  James  R.  Rod- 
well,  against  Oliver  Jj,  Rowland.  From  a 
judgment  for  defendant,  relator  appeals. 
Reversed. 

This  Is  an  action  In  the  nature  of  a  quo 
warranto  to  try  the  title  to  the  office  of  clerk 
of  the  superior  court  of  Warren  county,  and 
was  heard  by  Webb,  J.,  holding  the  courts  of 
the  Second  Judicial  District,  upon  a  case 
agreed,  which  is,  In  substance,  as  follows: 
In  November,  1902,  W.  A.  White  was  elected 
clerk  for  four  years  from  \December  1,  1002. 
He  qualified  and  held  the  office  until  Septem- 
ber, 1904,  when  he  resigned.  The  Judge  of 
that  district  then  appointed  the  defendant  to 
the  office  in  terms  providing  that  he  should 
"fill  the  unexpired  term  of  W.  A.  White." 
The  defendant  accepted  the  appointment,  and 
qualified  by  taking  the  oath  and  giving  an 
official  bond  for  the  term  ending  the  first 
Monday  of  December,  1906,  at  which  time 
White's  term  would  have  expired  if  he  had 
remained  in  office.  "At  the  general  election 
held  in- the  county  of  Warren  on  November 
8,  1904,  for  members  of  the  General  Assem* 
biy,  for  state,  county,  and  township  officers, 
for  members  of  Congress,  and  for  electors  for 
President  and  Vice  President  of  the  United 
States,  a  clerk  of  the  superior  court  for  the 
county  of  Warren  was  voted  for,  and  James 
R.  Rodwell,  the  relator  herein,  a  citizen  and 
resident  of  said  county,  received  a  majority 
of  the  votes  cast  for  such  officer,  and  upon 
a  canvass  of  the  votes  cast  at  such  election 
the  board  of  county  canvassers  of  said  coun- 
ty did  Judicially  determine  and  proclaim  that 
the  said  Rodwell,  the  relator  herein,  had  re- 
ceived a  majority  of  the  votes  cast  for  such 
office,  and  was  elected  as  such  clerk  of  the 
superior  court  of  Warren  county.  The  said 
Oliver  L.  Rowland  did  not  participate  in  or 
consent  to  the  election  of  a  clerk  of  the  su- 
perior court  for  the  county  of  Warren,  but 
contended  that  no  election  for  clerk  of  the 
superior  court  of  said  county  could  be  held 
in  the  year  1904  according  to  law ;  and  pur- 
suant to  such  contention  said  Rowland, 
through  his  attorney,  appeared  before  said 
canvassing  board,  and  objected  to  the  count- 
ing of  any  votes  cast  for  any  one  for  clerk  of 
the  superior  court  for  said  county.*'  On  the 
first  Monday  of  December,  1904,  both  relator 
and  defendant  tendered  their  official  bonds 
to  the  board  of  commissioners  of  the  county, 
who  accepted  the  relator's  and  rejected  the 
defendant's  solely  upon  the  ground  that  he 
w^s  no  longer  entitled  to  hold  said  office, 
and  not  because  the  bond  was  tn  any  respect 
Insufficient  Relator  thereupon  duly  quali- 
fied as  clerk  of  the  superior  court,  "and  was 


declared  by  said  board  as  Inducted  into  the 
office.**  Relator  duly  demanded  the  posses- 
sion of  the  office,  bat  defendant  refused  to 
surrender  the  same,  and  still  claims  said  of- 
fice, and  is  exercising  its  duties  and  func- 
tions. Relator,  having  first  obtained  leave 
from  the  Attorney  General,  brought  this  suit 
to  recover  the  said  office.  All  questions  of 
accounting  for  fees  and  emoluments  if  relator 
is  adjudged  to  be  entitled  to  the  office  are  re- 
served in  the  case  agreed  for  future  deter- 
mination. At  the  hearing  the  Judge  gave 
Judgment  for  defendant.  Relator  excepted 
and  appealed. 

W.  A.  Montgomery  and  Plttman  &  Kerr, 
for  appellant  B.  G.  Green,  Hawkins  &  Bidc- 
ett,  and  Tasker  Polk*  for  appellee. 

WALKER,  J.  (after  stating  the  fkietsy* 
The  question  presented  in  this  case  is  wheth- 
er the  relator  was  duly  chosen  to  the  office  of 
clerk  of  the  superior  court  at  the  general 
election  held  in  November,  1904.  The  de- 
fendant contends  that  he  was  not,  for  two 
reasons:  First,  because  there  was  no  va- 
can<*y  in  the  office  to  be  filled  at  that  elec- 
tion ;  and,  second,  because,  if  there  was  such 
a  vacancy,  the  Legislature  had  not  made  any 
provision  whatever  for  filling  it  The  first 
of  these  reasons  is  based  necessarily  npoo 
the  assumption  that  when  Judge  Peebles  ap- 
pointed the  defendant,  Oliver  L.  Rowland,  to 
fill  the  vacancy  caused  by  the  resignation  of 
the  former  clerk,  W.  A.  White,  the  appoint- 
ment, under  the  provisions  of  the  Oonstitu- 
tlon,  was  for  the  unexpired  term  of  White, 
and  not  merely  until  some  one  could  be  chch 
sen  at  the  next  general  election  to  fill  the  va- 
cancy. The  second  of  the  above-stated  rea- 
sons presupposes  that  if,  by  the  terms  of  the 
Constitution,  the  defendant  held,  by  virtue 
of  the  appointment  of  Judge  Pe^les,  only 
until  his  successor  could  be  cbos^i  at  the 
next  general  election,  the  provision  of  the 
Ck>nstltution  is  not  self-executing,  and  no 
election  could  be  held,  although  plainly  re- 
quired by  the  supreme  law,  without  some  af- 
firmative action  by  the  Legislature.  In  or- 
der to  test  the  correctness  of  the  defendant's 
contention  and  the  validity  of  his  reasons 
therefor,  we  are  called  upon  to  perform  the 
delicate  and  often  difficult  duty  of  construing 
the  Constitution,  for  whatever  is  therein  or- 
dained, as  we  may  construe  it,  becomes  the 
supreme  law  of  the  state.  The  relator,  of 
course,  contends  that  the  vacancy  created  by 
the  resignation  of  W.  A.  White  was  required 
to  be  filled  at  the  general  election  in  1904, 
and,  if  there  has  been  no  special  legislation 
adequate  for  the  purpose  of  executing  the 
will  of  the  people  as  thus  expressed  in  their 
Constitution,  that  instrument  itself  provides 
sufficiently  for  such  an  election,  especially 
when  considered  in  connection  with  the  gen- 
eral election  laws  of  the  state,  and  Is  there- 
fore self-executing.  We  will  now  examine 
these  several  and  conflicting  views,  and  de- 
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tannine  which  of  them  is  the  correct  one. 
The  Ck)DBtitution  proTides  in  article  4  as  fol- 
lows: Section  10:  A  clerk  of  the  superior 
court  for  each  county  shall  be  elected  by  the 
qualified  voters  thereof,  at  the  time  aud  in 
the  manner  prescribed  by  law  for  the  elec- 
tion of  members  of  the  General  Assembly. 
Section  17:  Clerks  of  the  superior  courts 
sliall  hold  their  offices  for  four  years.  Sec- 
tion 24:  Sheriffs,  coroners  and  constables 
shall  be  elected  by  popular  vote,  and  shall 
hold  their  offices  for  two  years,  and  *'in  case 
of  a  vacancy  existing  for  any  cause,  in  any 
of  the  offices  created  by  this  section,  the  com- 
missioners for  the  county  may  appoint  to 
such  office  for  the  unexpired  term."  Section 
28:  When  the  office  of  Justice  of  the  peace 
shall  become  vacant  otherwise  than  by  ex- 
piration of  the  term,  and  in  case  of  a  failure 
by  the  voters  of  any  district  to  elect,  the 
clerk  of  the  superior  court  for  the  county 
shall  appoint  to  fill  the  vacancy  for  the  unex- 
pired term.  Section  29:  In  case  the  office 
of  derk  of  a  superior  court  for  a  county  shall 
become  vacant  otherwise  than  by  the  expira- 
tion of  the  term,  and  in  case  of  a  failure  by 
the  people  to  elect,  the  judge  of  the  superior 
court  for  the  coimty  shall  appoint  to  fill  the 
vacancy  until  an  election  can  be  regularly 
held. 

These  extracts  from  the  Constitution  will 
suffice  to  show  what  has  been  ordained  with 
respect  to  offices  the  vacancies  in  which  are 
not  filled  by  appointment  of  the  Governor. 
The  appointees  to  vacancies  in  offices  which 
are  bq  filled  by  appointment  of  the  Governor 
hold  their  places  by  the  express  provision  of 
section  25  until  the  next  regular  election  for 
members  of  the  General  Assembly,  when 
elections  are  required  to  be  held  to  fill  such 
office&  Indeed,  it  is  suggested  that  this  pro- 
vision of  section  25  of  article  4  extends  to  all 
offices  created  by  that  article,  when  the  term 
of  the  appointee  to  a  vacancy  is  not  other- 
mrise  expressly  and  definitely  fixed,  if  the 
words  ^'unless  otherwise  provided  for*'  are 
understood  as  referring  only  to  the  method 
of  appointment,  and  not  as  excepting  vacan- 
cies not  filled  by  the  appointment  of  the  Gov- 
ernor from  the  operation  of  that  section,  and 
the  words  "appointees*'  in  the  next  line  as 
embracing  not  only  those  who  have  received 
their  appointments  from  the  Governor,  but 
also  those  whose  appointments  may  have 
emanated  from  some  other  source  designated 
in  that  article.  We  express  no  opinion  as  to 
the  meaning  of  that  section,  preferring  not 
to  rest  our  decision  upon  its  construction,  as 
we  think  the  case  can  well  be  decided  with- 
out any  reference  to  it,  although,  if  the  con- 
struction which  has  been  suggested  were 
adc^ted,  the  case  would  necessarily  be  de- 
cided against  the  respondent,  as  we  would 
then  have  a  direct  and  unequivocal  command 
that  the  election  to  fill  a  vacancy  in  the  of- 
fice of  clerk  shall  be  held  at  the  next  regular 
election  for  members  of  the  General  Assem- 
bly after  the  vacancy  occurred.    We  have  re- 
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f erred  to  that  section  only  for  the  purpose  of 
emphasizing  the  leading  idea  of  the  Consti- 
tution of  1868,  as  amended  by  the  conven- 
tion of  1875,  that  appointees  to  elective  of- 
fices should  nof  hold  their  places  any  long- 
er than  is  required  for  the  people  again  to 
exercise  their  right  of  choosing  such  offi- 
cers at  the  polls,  and  that  they  should  be 
permitted  to  do  so  at  the  earliest  oppor- 
tunity that  can  be  afforded  for  that  purpose. 
This  intent  pervades  the  entire  instrument; 
and  when,  as  we  shall  presently  see,  the 
appointee  is  permitted  to  hold  for  the  un* 
expired  term,  the  intention  to  do  so  is 
expressed  in  plain  and  unmistakable  lan- 
guage, and  is  confined  to  those  offices  the  in- 
cumbents of  which  hold  for  only  two  years, 
during  which  time,  under  our  system  of  elec- 
tions, there  is  no  provision  for  a  regular 
election,  and  no  election  can  intervene  be- 
tween the  occurrence  of  the  vacancy  and  the 
next  regular  election  for  a  full  term.  We 
were  told  by  counsel  who  argued  for  the  re- 
lator that  there  was  more  reason  for  pre- 
serving the  elective  feature  in  filling  a  va- 
cancy in  the  office  of  clerk  since  than  before 
1868,  as  the  clerk  prior  thereto  had  little  or 
no  Jurisdiction  of  any  kind,  and  no  Judicial 
functions  save  in  the  probate  of  deeds,  being 
merely  the  hand  of  the  court  for  registering 
its  orders  and  decrees  and  safely  keeping  its 
papers  and  records,  while  by  the  Constitution 
of  1868  he  lias  been  invested  with  very  many 
and  important  powers,  and  quite  an  exten- 
sive Jurisdiction,  so  to  speak,  having  imme- 
diate charge  of  those  particular  matters 
which  bring  him  frequently  In  close  touch 
with  the  people,  and  which  affect  vitally 
their  most  valued  interests ;  that  his  powers 
are  not  simply  ministerial,  but,  within  the 
broad  limits  of  liis  Jurisdiction,  he  possesses 
some  Judicial  fimctions  of  a  very  serious  na- 
ture, and  in  the  exercise  of  which  the  citizen 
is  as  much  concerned  as  if  his  office  were  of 
a  higher  dignity.  And  all  of  this  is  very 
true,  and  should  have  its  proper  weight  with 
us  in  giving  our  construction  to  the  Consti- 
tution. It  may  also  be  added  to  what  is  thus 
suggested  that,  "when  the  duration  of  the 
term  of  office  which  is  filled  by  popular  elec- 
tion is  in  doubt  or  uncertafnty,  the  interpre- 
tation is  to  be  followed  which  limits  it  to  the 
shortest  time,  and  returns  to  the  people  at 
the  earliest  period  the  power  and  authority 
to  refill  it"  Opinion  of  the  Judges,  114  N. 
C,  at  page  929. 

These  general  observations  will  perhaps 
enable  us  the  better  to  interpret  the  meaning 
intended  to  be  conveyed  by  the  sections  of 
the  Constitutlotn  which  we  have  quoted.  Our 
first  inquiry  must  be,  what  is  meant  by  the 
words  in  section  29,  ''the  Judge  shall  appoint 
to  fill  the  vacancy  until  an  election  can  be 
regularly  held*'?  It  must  be  borne  in  mind 
that  this  is  not  a  provision  for  choosing  an 
incumbent  for  the  full  term,  who  would,  of 
course,  hold  until  the  expiration  of  tha^ 
term,  but  to  supply  a  vacancy  by  appoint- 
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ment  untU  tbe  people  can  haye  an  opporto- 
nlty  in  the  regular  way  of  choosing  some  one 
to  fill  that  vacancy.  If  It  was  contemplated 
that  the  appointee  of  the  judge  should  hold 
for  the  unexpired  term,  and  therefore  until 
the  regular  election  for  the  full  term,  it  was 
all-sufficient  to  provide  simply  that  the  Judge 
should  appoint  to  fill  the  vacancy,  for  this 
would  have  clearly  and  fully  expressed  that 
idea  without  the  use  of  any  words  of  restric- 
tion or  limitation.  The  vacancy,  nothing  else 
heing  said,  would  comprise  all  of  the  time 
between  the  appointment  and  the  expiration 
of  the  term.  But  the  framers  of  the  Consti- 
tution evidently  intended  that  the  words 
"until  an  election  can  be  regularly  held" 
should  apply  to  an  election  to  be  held  short 
of  the  time  when  the  full  term  would  expire, 
and  to  an  election  which  could  be  held  reg- 
ularly, or,  what  is  the  same  thing,  accord- 
ing to  rule  or  to  the  manner  prescribed  by 
law,  whether  that  law  be  found  in  the  Oon- 
stitution  or  the  general  statutes  relating  to 
elections.  It  then  comes  to  this:  was  there, 
at  the  time  this  election  for  clerk  was  held, 
any  rule  or  law  by  which  it  could  be  con- 
ducted, or,  in  other  words,  was  there  any 
machinery  provided  by  which  an  election 
could  be  regularly  held?  We  think  there 
was.  The  Constitution,  art  4,  8  16,  ordains 
that  a  clerk  of  the  superior  court  shall  be 
elected  by  the  qualified  voters  of  the  county 
"at  the  time  and  in  the  manner  prescribed 
by  law  for  the  election  of  members  of  the 
General  Assembly."  Here  is  a  plain  and 
adequate  method  provided  for  the  election 
of  clerks,  and.  Indeed,  the  only  method. 
When,  therefore,  it  was  ordained  that  va- 
cancies should  be  filled  by  appointment  of 
the  Judge  until  an  election  could  be  regu- 
larly held,  it  meant  necessarily  an  election 
held  and  conducted  as  pointed  out  by  the 
Constitution — that  is,  one  held  at  the  time 
and  in  the  manner  prescribed  for  the  elec- 
tion of  members  of  the  General  Assembly — 
and  that  election  would,  of  course,  be  the 
next  election  for  such  members.  Does  not 
such  an  election  fulfill  all  of  the  require- 
ments of  the  Constitution,  and  la  not  the  pro- 
cedure thus  provided  sufficient  for  the  pur- 
pose of  obtaining  a  free  and  full  expression 
of  the  popular  will  at  the  ballot  box?  What 
more  was  required  to  be  done  in  order  to 
accomplish  that  purpose?  The  Legislature, 
In  providing  for  filling  vacancies  in  some  of 
the  executive  and  in  the  judicial  offices  of 
the  state,  has  done  no  more  than  has  the 
Constitution  in  the  case  of  clerks  of  the  su- 
perior courts.  It  merely  provides,  as  the 
Constitution  does,  that  the  person  to  fill  any 
such  vacancy  shall  be  elected  at  the  same 
time  and  in  the  same  manner  as  members  of 
the  General  Assembly;  that  is,  at  the  next 
general  election,  as  members  of  the  General 
Assembly  are  elected  every  two  years.  The 
provision  therefore  is  no  broader  in  its  scope 
than  that  of  the  Constitution  relating  to  the 
same  matter.    Acts  1901,  p.  243,  c.  89,  |  4 


(Blection  Law).  If  the  Legislature  liad  made 
provision  for  an  election  to  fill  a  vacancy  In 
the  office  of  clerk,  it  could  have  done  no 
more  than  to  require  that  a  clerk  ^should  be 
chosen  in  like  manner  and  under  the  same 
rules  and  regulations  as  members  of  the  Gen* 
eral  Assembly  at  a  general  election,  which, 
as  we  have  said,  is  all  that  it  has  done  in  the 
case  of  other  vacancies.  The  provision  of 
the  Constitution  is  therefore  sufficient  for 
the  intended  purpose,  and  self-executing, 
and  whenever  there  is  a  vacancy  in  the  office 
of  clerk  it  may  be  filled  at  any  general  elec- 
tion next  occurring  at  which  members  of  the 
General  Assembly  are  chosen.  It  is  true 
that  the  act  of  1901,  p.  243,  c.  89,  f  4,  requires 
that  a  vacancy  In  any  state,  executive^  or 
judicial  office  must  occur  more  than  30  days 
before  the  next  election  in  order  that  it  may 
be  ffiled  at  that  time;  and  if  we  concede  that 
the  provision  should  by  analogy  apply  to 
vacancies  in  the  office  of  clerk,  it  so  happens 
that  in  this  case  the  office  was  vacated  more 
than  30  days  prior  to  the  general  election  of 
1904. 

There  are  other  considerations  wlilch  lead 
us  to  the  conclusion  that  the  constitutional 
provision  refers  to  the  next  election  at  which 
members  of  the  General  Assembly  are  by 
law  required  to  be  chosen,  but  it  is  unneces- 
sary to  discuss  them  here.  It  will  be  ob- 
served, though,  when  we  read  the  Constitu- 
tion, that  tn  every  instance  where  the  term 
of  office  is  only  for  two  years,  and  there  can 
be  no  general  election  before  the  expiration 
of  the  term,  it  is  provided  that  the  appointee 
to  fill  a  vacancy  shall  hold  for  the  unexpired 
term.  This  is  true  notably  in  the  case  of 
sheriffs,  coroners,  constables,  and  justices  of 
the  peace.  Const  art  4,  f S  24,  28.  But  when 
such  an  election  will  by  law  Intervene  be- 
tween the  occurrence  of  the  vacancy  and 
the  expiration  of  the  term  or  the  next  elec- 
tion for  the  full  term,  it  is  provided  express- 
ly in  the  cases  of  Justices  of  the  Supreme 
Court,  judges  of  the  superior  courts,  and 
solicitors,  that  the  vacancies  shall  be  filled 
by  appointment  of  the  Governor,  the  appoin- 
tees to  hold  until  the  next  regular  election 
for  members  of  the  General  Assembly,  when 
said  vacancy  shall  be  filled  by  election. 
Article  4,  §§  21,  23,  25.  And  in  respect  to  va- 
cancies in  offices  9f  the  state  executive  de- 
partment, which  offices  are  held  for  four 
years,  it  is  provided  that,  if  the  office  of 
Governor  shall  become  vacant,  the  Lieuten- 
ant Governor,  who  is  elected  by  the  i)eople, 
as  the  successor  to  the  Governor,  shall  fill 
that  office;  but  in  case  any  other  office  In 
that  department  becomes  vacant,  such  as  the 
office  of  Secretary  of  State,  Auditor,  Treas- 
urer, Superintendent  of  Public  Instruction, 
and  Attorney  General,  the  Governor  shall 
appoint  to  the  vacancy,  and  the  appointee 
shall  hold,  at  least  if  the  vacancy  was  caus- 
ed by  death  or  resignation,  and  not  merely 
by  disability  of  the  former  incumbent,  until 
the  vacancy  can  be  filled  at  the  first  general 
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electloii;  the  perwm  chosen  at  said  election 
to  hold  "for  the  remainder  of  the  unexpired 
term.*'  Const  art  8,  81  12,  13.  As  the  of- 
fice of  a  clerk  is  four  years,  and  a  general 
election  may  be  held  under  the  law  after  a 
vacancy  has  occurred  and  before  the  expi- 
ration of  the  term,  we  do  not  see  how  we  can 
escape  the  conclusion  that  it  was  intended 
by  the  words  in  section  29  of  article  4  of  the 
Constitution,  namely,  ''the  Judge  shall  ap- 
point  to  fill  the  vacancy  until  an  election 
can  be  regularly  held,"  that  the  vacancy 
should  be  filled  at  the  next  election  at  which 
members  of  the  General  Assembly  are  cho- 
sen. The  counsel  for  the  respondent  con- 
tend that  the  ease  of  Cloud  ▼.  Wilson,  72  N. 
a  155,  is  an  authority  against  the  conclu- 
sion we  have  reached.  We  do  not  concur  in 
this  Ylew.  The  language  there  under  con- 
sideration was  different  from  that  we  are 
now  construing.  It  would  be  useless  to  re- 
view that  case  at  any  length  to  ascertain  if 
what  is  there  said  conflicts  with  our  under* 
standing  of  the  true  meaning  pf  the  clause 
of  the  Constltutton  which  was  then  con- 
strued. It  is  sufficient  to  say  that  the  court 
In  Cloud  V.  Wilson  laid  great  stress  upon 
the  fact  that  Judges  of  the  superior  court 
had  been  divided  into  classes  by  the  Consti- 
tution, and  that  a  decision  in  favor  of  the 
respondent  might  produce  great  confusion  in 
that  classification;  and,  besides,  the  decision 
is  based  in  part  upon  what  we  conceive  now 
to  liave  been  an  erroneous  assumption,  name- 
ly, that,  if  a  Judge  should  be  chosen  to  fill 
a  vacancy  at  the  next  election,  he  would  hold 
for  a  full  term,  and  not  merely  for  the  un- 
expired term,  and  consequently  the  classi- 
fication made  by  the  Constitution  would  be 
disturbed.  We  believe  the  great  weight  of 
authority  is  to  the  effect  that  a  person  so 
elected  will  hold  only  for  the  unexpired  term, 
and  this  view  of  the  law  we  deem  to  be  more 
consonant  with  reason  than  the  other.  Opin- 
ion of  the  Judges,  114  N.  C.  925.  It  is  not 
our  purpose  to  overrule  Cloud  v.  Wilson,  for 
the  decision  of  the  case  at  bar,  when  rested 
upon  the  principles  and  reasons  stated  here- 
in, does  not  require  it  We  do  not  agree 
with  all  that  is  therein  said  by  the  court,  and 
it  remains  to  be  stated  that  the  convention 
of  1875  seems  to  have  thought  that  the  court 
had  not  construed  the  Constitution  according 
to  its  spirit  and  the  intention  of  its  framers, 
for  it  amended  the  section  then  under  con- 
sideration so  as  to  require  all  vacancies  in 
the  office  of  Judge  of  the  superior  court  to 
be  filled,  first,  by  appointment  of  the  Gov- 
ernor, and  afterwards  at  the  next  election 
by  the  people  for  the  unexpired  term.  This 
is  in  accordance  with  the  true  principle  of 
our  government  that  the  people  should  have 
the  power  and  the  right  to  determine  how 
and  by  whoih  they  shall  be  governed,  and 
this  includes  the  right  not  only  to  select 
their  officers  originally,  but  to  do  so  as  soon 
as  it  can  conveniently  be  done,  when  any  of 
the  offices  become  vacant,  and  when  it  can 


be  done  regularly^-that  is,  with  due  regard 
for  the  forms  of  the  law  and  the  requisite 
procedure;  and  we  should  not  be  too  strict 
and  technical  in  our  interpretation  of  the 
Constitution,  lest  we  thereby  unduly  deprive 
them  of  this  natural  and  fundamental  right, 
but,  on  the  contrary,  we  should  be  liberal  in 
our  construction  with  the  view  of  preserv- 
ing that  right  to  the  people  unimpaired  and 
undiminished,  exc^t  in  so  far  as  the  exi- 
gencies of  the  case  may  require  a  temporary 
filling  of  the  vacancy  by  appointment 

We  have  not  adverted  to  the  fact  that 
section  28,  relating  to  a  vacancy  in  the  office 
of  Justice  of  the  peace,  and  section  29,  re- 
lating to  a  vacancy  in  the  office  of  clerk, 
are  identical  in  language,  except  that  in  the 
former  instance  the  vacancy  is  filled  ''for  the 
unexpired  term,"  while  in  the  latter  it  is  ffil- 
ed  "until  an  election  can  be  regularly  held.*' 
This  change  in  phraseology  was  not  acci- 
dental, but  it  was  intended,  we  think,  that 
the  concluding  words  of  the  two  sections 
should  have  different  meanings,  .and  for  the 
very  reasons  we  have  already  given—that  in 
the  case  of  the  Justice  an  election  would  not 
be  held,  whereas  in  that  of  the  clerk  one 
would  be  held*  before  the  expiration  of  the 
term.  We  are  not  vTlthout  strong  authority 
to  sustain  our  conclusion.  In  the  case  of 
State  V.  Johns,  3  Or.  583,  the  provision  of 
the  Constitution  which  the  court  construed 
was  that  the  Governor  should  fill  the  va- 
cancy by  appointment,  which  should  expire 
when  a  successor  shall  have  been  elected.  It 
was  contended  that  the  appointee  held  until 
the  next  regular  election  for  the  full  term, 
but  the  court  decided  that  the  vacancy  should 
be  filled  at  the  next  general  election.  In  a 
well-considered  and  able  opinion  the  court 
among  other  things,  says:  "It  is  not  reason- 
able to  presume  that  where  the  people  have 
reserved  to  themselves  the  appointment  of 
an  officer,  they  would  confer  on  the  executive 
the  filling  of  a  vacancy  in  the  office  which 
,  would  extend  the  time  of  the  appointee  be- 
yond a  general  election,  and  deprive  the 
whole  people  of  a  county  from  electing  their 
own  local  officer,  when  they  could  fill  it  as 
conveniently  as  they  appointed  the  original 
incumbent  It  is  a  political  axiom  that 
when  an  office  becomes  vacant  the  power 
that  made  the  office  can  fill  it  again.  If  the 
people  have  surrendered  that  power,  it  should 
be  by  express  and  unequivocal  words.  The 
words  are  'the  Governor  may  fill  the  vacancy 
until  a  successor  is  elected.'  Vacancy  in  an 
office  means  the  want  of  an  Incumbent  at 
the  time.  It  has  no  reference  to  duration  of 
time,  and  the  appointment  of  a  person  to 
fill  a  vacancy  pro  tempore  does  not  invest 
him  with  a  full  term  unless  the  law  so  ex- 
pressly provides.  Vacancy  in  an  office  if 
one  thing,  and  term  is  another."  So  in  State 
V.  Conrades,  45  Mo.  45,  in  construing  words 
substantially  similar  to  those  used  in  oui 
Constitution,  the  court  says:  "The  act  of 
1864  was  a  limltatioi:  on  this  power  of  a^ 
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pointment  and  aMdged  Its  ezerdse  to  the 
next  resrular  election.  It  Is  Insisted  now  that 
tn  passing  this  law  the  Legislature  meant 
that  the  executive  appointee  should  continue 
to  hold  his  office  till  the  next  regular  elec- 
tion of  county  judges,  and  that  the  act  had 
exclusive  reference  to  that  election.  But 
this  construction,  we  think.  Is  founded  in 
misconception,  and  is  not  maintainable.  It 
was  the  obvious  intention  to  give  the  people 
an  opportunity  to  elect  this  officer  at  the 
earliest  practicable  moment;  vdthont  incur- 
ring the  expense  of  a  special  election.  When 
applied  to  elections,  the  terms  'regular*  and 
'general'  have  been  used  interchangeably 
and  synonymously.  The  word  'regular*  is 
used  In  reference  to  the  general  election  oc- 
curring throughout  the  state."  Construing 
a  clause  of  the  Oonstltution  which  provided 
that  the  appointment  by  the  €k)vemor  to  fill 
a  vacancy  should  be  until  the  next  election, 
the  court  in  Weeks  v.  Gamble,  13  Fla.  9, 
said  it  is  plain  that  the  election  contemplated 
is  the  next  election  after  the  vacancy,  and 
not  the.  election  which  is  to  be  held  to  fill 
a  new  term.  It  is  an  election  to  fill  the  bal- 
ance of  the  unexpired  term,  and  not  an  elec- 
tion to  fill  the  full  term,  which  takes  place^ 
without  reference  to  the  vacancy,  under  a 
law  having  nothing  to  do  with  the  subject 
of  vacancies.  The  power  to  fill  the  unex- 
pired term  is  a  part  of  the  original  power  of 
the  people  to  select.  It  Is  therein  declared 
that  a  construction  which  would  postpone 
the  election  to  fill  the  vacancy  beyond  the 
time  appointed  by  law  for  holding  the  next 
general  election  would  be  inconsistent  with 
the  true  spirit  and  Intent  of  the  Constitu- 
tion, and  opposed  to  the  fundamental  and 
vital  principles  of  republican  government 
To  the  same  effect  are  Taggart  v.  State,  49 
Ind.  42;  State  v.  Lansing,  46  Neb.  514,  64 
N.  W.  1104,  35  L.  B.  A.  124;  Bice  v.  Ste- 
vens, 25  Kan.  302;  State  v.  Orvls,  20  Wis. 
S48;  Op.  of  Judges,  25  Fla.  426;  People  v. 
Mott,  8  Cal.  502;  State  v.  Cowles,  13  N.  Y. 
350;  State  v.  Thayer,  31  Neb.  82,  47  N.  W. 
704;  and  State  v.  Mechem,  31  Kan.  435,  2 
Pac.  816,  In  which  the  court  says:  "It  is 
the  general  policy  of  the  Constitution  that 
the  people  elect  the  officers.  The  theory  of 
our  law  is  that  officers  shall  be  elected  when- 
ever it  can  conveniently  be  done,  and  that 
appointments  to  office  will  be  tolerated  only 
In  exceptional  cases."  It  is  further  said  to 
have  been  decided  in  Bice  v.  Stevens,  supra, 
that  "the  appointee  by  the  board  of  county 
commissioners  to  fill  a  vacancy  caused  by 
the  resignation  of  a  county  clerk  would  hold 
his  office  under,  the  appointment  only  until 
the  next  general  election,"  and  the  same  rule 
was  applied  to  the  case  then  under  consid- 
eration, as  the  language  to  be  construed  was 
the  same.  In  the  people  resides  the  right  of 
selecting  their  officers,  and  the  appointing 
power  should  not  be  permitted  to  extend  in 
its  operation  beyond  the  particular  exigen- 
.cies  and  reqaiiements  of  the  case.    Appoint- 


ment is  a  temporary  expedient  devised  to 
keep  the  office  ffiled  until  the  people  have 
the  first  opportunity  to  ezerdse  the  right  to 
fill  It,  which  must  needs  be  at  the  next  gen- 
eral election;  and  this  right  should  not  be 
abridged  by  any  construction  which  post- 
pones its  exercise  to  the  election  for  the 
next  term. 

We  have  already  shown  that  an  appointee 
to  a  vacancy  does  not  hold  for  a  full  term, 
and  it  hardly  requires  argument  or  the  cita- 
tion of  authority  to  show  that  section  17  of 
article  4  of  the  Constitution,  so  far  as  it 
fixes  the  duration  of  a  full  term,  has  no 
bearing  upon  the  question  of  ffiling  a  va- 
cancy, but  is  quite  foreign  thereto.  Hag- 
arty  V.  Arnold,  13  Kan.  367.  The  decision 
of  this  case,  as  to  the  time  of  filling  a  va- 
cancy, must  turn  upon  the  construction  of 
those  sections  of  the  Constitution  relating 
strictly  to  vacancies.  If  an  election  at 
which  members  of  the  General  Assembly 
were  chosen,  and  the  machinery  of  which 
was  all-sufficient  for  a  fair,  and  free  expres- 
sion of  the  popular  choice,  was  not  one  reg- 
ularly held  within  the  meaning  and  Intent 
of  the  Constitution,  we  cannot  imagine  what 
more  was  required  to  make  it  so.  The  lead- 
ing idea  in  the  use  of  the  words  "until  an 
election  can  be  regularly  held*'  was  to  give 
the  people  the  chance  to  flU  the  vacancy 
Just  as  soon  as  ^n  election  should  occur, 
which  would  be  held  and  conducted  accord- 
ing to  the  requirement  of  section  16,  namely, 
"at  the  time  and  in  the  manner  prescribed 
by  law  for  the  election  of  members  of  the 
General  Assembly.*'  Any  other  construction 
would  be  strained  and  unreasonable,  and  de- 
prive the  people  unnecessarily  of  the  consti- 
tutional right  to  choose  their  officers.  Sup- 
pose the  Legislature  had  omitted  to  provide 
for  ffiling  vacancies  in  the  offices  of  the  Judi- 
cial department,  could  it  be  said  that  the 
people  had  no  power  to  elect,  and  that  the 
appointees  must  hold  over,  although  the  Con- 
stitution positively  requires  that  such  vacan- 
cies shall  be  filled  at  the  next  regular  elec- 
tidn  for  members  of  the  General  Assembly? 
We  think  not,  and  yet  there  is  no  substantial 
difference  between  the  supposed  case  and 
the  one  now  under  consideration.  The  Con- 
stitution in  both  cases  prescribes  the  method 
of  filling  offices  by  election,  and  there  is 
no  sound  reason  why  the  same  method  should 
not  apply  to  filling  vacancies.  Mechem  on 
Public  Office  and  Officers,  I  183. 

We  will  next  consider  the  contention  that 
there  has  been  no  legislation  providing  for 
an  election  to  fill  a  vacancy  in  the  office  of 
clerk.  This  question  has  received  some  at- 
tention in  what  we  have  already  said.  It 
certainly  is  not  absolutely  necessary  that 
there  should  be  any  special  legislation  upon 
the  subject,  if  the  Constitution  furnishes  suf- 
ficient machinery  in  itself  or  in  connection 
with  the  general  election  laws  to  secure  a 
fair  election.  The  failure  of  the  Legislature 
to  act  in  obedience  to  the  Constitution  Is 
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the  partlcnlar  case.  If  It  be  reqalslte  that  It 
should  act,  cannot  be  permitted  to  defeat  the 
tight  of  the  people  to  elect  their  offlcera, 
provided  the  machinery  is  otherwise  snffl- 
cient  for  the  purpose  of  affording  them  that 
right.  The  principle  herein  asserted  that  the 
Constitntion'  is  self-executing,  and  that  its 
provisions,  if  not  In  themselves  sufficient 
for  the  purpose  of  holding  an  election  at 
which  the  people  may  choose  their  clerk  (and 
we  have  shown  that  they  are),  may  be  sup- 
plemented by  such  parts  of  the  general  elec- 
tion law  as  are  applicable  to  the  election  of 
clerks  at  regular  or  stated  intervals  or  of 
members  of  the  General  Assembly,  and  that 
an  election  held  In  substantial  accordance 
with  such  law  will  be  valid,  is  fully  sustained 
in  an  able  opinion  by  Judge  Brewer  (now  a 
Justice  of  the  Supreme  Ck>urt  of  the  United 
States)  in  State  v.  Thoman,  10  Kan.  191. 
Referring  to  the  same  subject,  Judge  Gooley 
says:  ''A  constitutional  provision  may  be 
said  to  be  self-executing  If  it  supplies  a  suf* 
fldent  rule  by  means  of  which  the  right  giv- 
en may  be  enjoyed  and  protected  or  the 
duty  Imposed  may  be  enforced."  Oooley, 
Comtst  lim.  (7th  Bd.)  121.  The  rule  sup- 
plied In  our  case  Is  that  furnished  by  the 
law  for  the  election  of  members  of  the  Gen- 
eral Assembly.  A  learned  and  exhaustive 
discussion  of  this  question  will  be  found  In 
State  V.  Burbridge,  24  Fla.  112,  8  South. 
869,  where  it  is  held  that  whenever  a  power 
is  given  by  law,  everything  necessary  to  the 
effectual  execution  of  the  power  is  given 
by  implication,  and  therefore  the  failure  of 
a  statute  to  declare  the  mode  of  proceeding 
at  an  election  ordered  by  it  does  not  defeat 
its  purpose;  and,  further,  that  it  is  the  duty 
of  a  court  to  sustain  an  election  authorized 
by  law  if  It  has  been  so  conducted,  accord- 
ing to  the  general  law,  to  give  a  tree  and 
fair  expression  to  the  popular  will,  and  so 
that  the  actual  result  thereof  is  clearly  as- 
certained. Likewise,  in  Wells  v.  Taylor,  5 
Mont  202,  3  Pac.  255,  it  was  held  that, 
where  the  law  authorizes  an  election,  even 
though  it  be  a  special  one,  but  provides  no 
method  of  holding  it,  the  election  is  good  if 
conducted  according  to  the  general  law  on 
the  subject,  whether  any  reference  be  made 
to  the  general  law  or  not  And  this  is  the 
general  doctrine,  says  Judge  McCrary  in  his 
work  on  Elections  (3d  Ed.)  9  161.  T6  the 
same  effect  is  People  v.  Dutcher,  56  111.  144. 
It  was  contended  before  us  that  legisla- 
tion Is  required  in  order  to  give  notice  to  the 
voters  that  a  vacancy  will  be  filled  at  the 
election.  The  great  weight  of  authority  is 
directly  opposed  to  this  contention.  ''It  has 
therefore  been  frequently  held,"  says  Judge 
Gooley,  'that  when  a  vacancy  exists  in  an 
office  which  the  law  requires  shall  be  filled 
at  the  next  general  election,  the  time  and 
place  of  which  are  fixed,  and  that  notice  of 
the  general  election  shall  also  specify  the 
vacancy  to  be  filled,  an  election  at  that  time 
and  place  to  fill  the  vacancy  will  be  valid. 


notwithstanding  the  notice  is  not  given;  and 
such  election  cannot  be  defeated  by  show- 
ing that  a  small  portion  only  of  the  electors 
were  actually  aware  of  the  vacancy  or  cast 
their  votes  to  fill  it  But  this  would  not  be 
the  case  if  either  the  time  or  the  place  was 
not  fixed  by  law,  so  that  notice  became  es- 
sential for  that  purpose."  Cooley,  supra,  909. 
This  proposition  seems  to  be  well  supported 
by  the  cases.  State  v.  Orvls,  20  WIsl  24S; 
People  V.  Hartwell,  12  BCich.  608,  86  Am. 
Dec.  70;  State  v.  Ck>wles,  supra;  State  v. 
Sklrvlng,  10  Neb.  407,  27  N.  W.  723;  State 
V.  Thayer,  supra.  We  believe  nearly,  If  not 
quite  all,  of  the  courts  hold  that  when  notice 
Is  required  by  the  law,  if  there  has  been  ac- 
tual notice  of  the  vacancy,  and  the  people 
have  had  a  fair  opportunity  to  vote,  all  of 
which  may  be  Indicated  by  the  vote  cast 
the  election  vrill  be  valid,  though  formal  no- 
tice was  not  given,  and  even  though  many  re- 
frained from  voting  because  of  a  difference 
of  opinion  as  to  the  tme  construction  of  the 
Ck>nstitution  in  regard  to  the  existence  of  a 
vacanc^y  or  the  time  of  filling  it  Actual 
knowledge  and  an  opportunity  to  vote  take 
the  place  of  notice,  or  are  equivalent  to  it 
Mechem,  supra,  §  174;  Adsit  v.  Sec.  of  State, 
84  Mich.  420,  48  N.  W.  81,  11  L.  R.  A.  534. 
The  right  to  hold  an  election  is  derived  from 
the  law,  and  not  from  the  notice.  McCrary, 
supra,  (  146.  The  cases  upon  this  question 
of  notice  refer,  of  course,  to  statutes  requir- 
ing notice  to  be  given  or  proclamation  to  be 
made  of  the  election,  and  it  is  said  that  this 
notice  is  in  addition  to  that  which  the  law 
itself  gives  by  implication  when  it  directs 
that  the  election  shall  be  held  at  a  certain 
time  and  place.  We  are  not  aware  of  any 
provision  of  our  law  requiring  notice  to  be 
given  of  elections  held  at  the  regular  time 
and  in  the  regular  manner. 

It  does  not  appear  from  the  case  agreed, 
nor  has  it  been  suggested,  that  the  voters 
of  Warren  county  did  not  know  of  the  vacan- 
cy in  the  office  of  clerk,  which  occurred  about 
two  months  before  the  election.  It  can  hard- 
ly be  supposed  that  such  a  change  was  made 
in  the  office  of  clerk  without  becoming  known 
almost  immediately  to  the  people  of  the 
county.  There  is  no  presumption  against  the 
validity  of  the  election.  The  presumption,  if 
there  is  any  at  all,  is  the  other  way.  If  no- 
tice of  the  vacancy  and  of  the  election  to  fill 
it  was  required,  we  must  presume  that  it 
was  given,  in  the  absence  of  proof  to  the 
contrary.  Mechem,  supra,  §  219.  The  bur- 
den rests  upon  him  who  assails  the  validity 
of  the  election  and  contests  the  right  of  him 
who  holds  a  certificate  of  election  upon  the 
ground  of  irregularity  or  of  the  omission  of 
something  directory  which  should  have  been 
done.  Mechem,  supra,  §  220.  The  presump- 
tion of  validity  lb  strengthened  by  the  re- 
quirement of  our  law  that  the  local  board 
of  election  shall  Judicially  determine  and  de- 
clare the  result,  which  was  done  in  this  case. 
Indeed,  we  do  not  understand  it  to  be  con- 
tended that  the  people  had  no  actual  notice 
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that  a  clerk  would  be  roted  for  at  the  elec- 
tion. The  whole  argmnent  here  was  address- 
ed to  the  sole  question  whether  there  was 
any  authority  conferred  by  the  Constitution 
or  by  the  statute  to  hold  an  election  for  clerk, 
and  It  was  not  claimed,  or  even  suggested, 
that  there  was  any  irregularity  in  the  mode 
of  procedure,  or  that  the  people  did  not  In 
fact  have  a  fair  opportunity,  if  they  desired, 
to  cast  their  ballot  for  some  person  to  fill 
the  vacancy,  if  there  was  one.  We  must  not 
be  understood  to  mean  by  what  we  have  said 
in  this  opinion  that  there  is  any  Inherent  re- 
served power  in  the  people  to  hold  an  election 
to  fill  an  office.  It  Is  freely  admitted  that  au- 
thority to  hold  it  must  be  found  somewhere, 
either  in  the  Constitution  or  In  a  statute. 
McCrary,  supra,  §  170.  We  merely  hold  that 
there  was  such  authority  to  elect  a  clerk  at 
the  general  election  in  1904. 

Our  attention  has  been  called  to  the  case 
of  Deloatch  v.  Rogers,  86  N.  C.  357.  It  seems 
that  the  question  we  are  now  deciding  was 
involved  in  that  case,  and  that  the  court 
assumed,  upon  a  state  of  facts  somewhat  like 
those  we  have  in  this  case,  that  there  was  no 
vacancy  to  be  supplied  by  a  popular  elec- 
tion. The  matter  does  not  seem  to  have  been 
contested  at  all,  nor  was  there  the  slightest 
discussion  of  it,  nor  any  citation  of  author- 
ity. It  was  simply  taken  for  granted  that 
an  appointed  clerk  held  to  the  end  of  the 
term,  the  main  question  being  whether  cer- 
tain ballots  were  vitiated  under  the  provi- 
sion of  the  statute  by  reason  of  the  fact  that 
there  was  on  them  the  name  of  a  person  as 
a  candidate  for  the  office  of  clerk,  and  the 
opinion  was  directed  almost  solely  to  the 
consideration  and  decision  of  that  question. 
It  is  desirable,  of  course,  that  there  should  be 
a  stable  and  uniform  construction  of  the  or- 
ganic law,  but  we  cannot  hold  ourselves  to 
be  bound  by  that  case  to  the  extent  of  its 
laying  down  a  rule  to  be  followed  without 
any  inquiry  into  its  correctness.  We  accept 
it  as  an  authority,  but  must  give  it  only  the 
weight  to  which,  under  the  circumstances, 
it  is  entitled.  In  construing  the  Constitu- 
tion  it  is  of  the  utmost  importance  that  we 
ascertain  the  true  intent  of  the  people,  who, 
by  their  delegates,  ordained  it,  and  no  inters 
pretation  of  It  can  be  said  to  be  settled  until 
it  is  settled  right,  and  in  accordance  with 
that  intent.  If  by  inadvertence  we  have  de- 
parted from  the  real  meaning  of  that  instru- 
ment, we  should  return  to  it  at  the  earliest 
moment,  for,  unlike  a  statute,  which  is  easi- 
ly changed  if  wrongly  construed,  the  Consti- 
tution is  intended  to  be  permanent,  and  is 
not  so  easily  amended  as  to  conform  to  the 
true  will  of  the  people.  We  must  decline  to 
follow  Deloatch  v.  Rogers,  though  we  do  so 
with  the  greatest  reluctance.  But  It  must  be 
done,  in  order  to  save  to  the  people  the  full 
enjoyment  of  the  elective  franchise,  with 
which  we  think  they  never  intended  to  part 
There  Is  no  vested  right  to  be  injuriously  af- 
fected by  this  decision  of  the  court,  and  no 


one  not  a  party  to  this  action  la  likely  to  be 
prejudiced  by  it  in  any  way.  We  do  not 
mean  to  say  that  the  rule  stare  decisis  should 
not  apply  to  constitutional  questions  at  aU. 
It  should,  perhaps,  have  its  proper  weight 
in  the  decision  of  those  questions  as  well  as 
others.  "The  maxim  stare  decisis  has  great- 
er or  less  force,  according  to  the  nature  of 
the  question  decided;  and  there  are  many 
questions  upon  which  there  is  no  objection  to 
a  change  of  decision  other  than  grows  out  of 
those  general  considerations  which  favor 
certainty  and  stability  in  the  law.  These 
are  questions  where  the  decisions  did  not 
constitute  a  business  rule,  and  where  a 
change  would  invalidate  no  business  trans- 
actions conducted  upon  the  faith  of  the  first 
adjudication.  As  an  Illustration,  take  a  case 
involving  personal  liberty.  A  party  restrain- 
ed of  his  liberty  claims  to  be  discharged  un- 
der some  constitutional  provision.  The  court 
erroneously  decided  against  him.  The  same 
question  arises  again.  To  change  such  a  de- 
cision would  destroy  no  rights  acquired  in 
the  past.  It  would  only  give  better  protec- 
tion to  rights  in  the  future.  The  maxim  in 
such  a  case  would  be  entitled  to  very  little 
weight,  and  mere  regard  for  stability  ought 
not  to  be  allowed  to  prevent  a  more  perfect 
administration  of  Justice."  Wells  on  Res 
Adjudlcata  and  Stare  Decisis,  pp.  550,  557, 
citing  Kneeland  v.  Milwaukee.  15  Wis.  091. 

It  is  suggested  that  In  Cloud  v.  Wilson, 
supra,  the  chief  Justice  extended  the  prin- 
ciple of  that  case  to  clerks  of  the  superior 
courts.     It  is  clear  that  this  could  not  be 
done.    The  authorities  are  all  agreed  upon 
this  question,  and  those  we  will  cite  emanate 
from  the  highest  source.    "If  the  construction 
put  by  the  court  of  a  state  upon  one  of 
its  statutes  was  not  a  matter  in  Judgment, 
if  it  might  have  been  decided  either  way 
without   affecting   any   right   brought   into 
question,  then,  according  to  the  principles 
of  the  common  law,  an  opinion  on  such  a 
question  is  not  a  decision.    To  make  it  so 
there  must  have  been  an  application  of  the 
Judicial  mind  to  the  precise  question  necessa- 
ry to  be  determined  to  fix  the  rights  of  the 
parties,  and  decide  to  whom  the  property  In 
contestation    belongs.     And   therefore    this 
court  (and  other  courts  organized  under  the 
common  law)  has  never  held  itself  bound 
by  any  part  of  an  opinion  in  any  case  which 
was  not  needful  to  the  ascertainment  of  the 
right  or  title  in  question  between  the  par- 
ties."    Carroll  v.  Carroll,  10  How.  (TJ.   S.) 
287,  14  L.  Ed.  930.    Chief  Justice  Marshall, 
for  the  court,  says:    "It  is  a  maxim  not  to 
be  disregarded  that  general  expressions  in 
every  opinion  are  to  be  taken  in  connection 
with  the  case  In  which  those  expressions  are 
used.    If  they  go  beyond  the  case,  they  may 
be  respected,  but  ought  not  to  control  the 
Judgment  in  a  subsequent  suit  when  the  very 
point   is   presented.     The    reason    of    this 
maxim  is  obvious.    The  question  actually  be- 
fore  the   court  is  investigated   with   caxe. 
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and  consliSered  In  Its  fnll  attest  Other  prin- 
ciples, which  may  aerve  to  Illustrate  It,  are 
considered  In  their  relation  to  the  case  de- 
cided, but  their  possible  bearing  on  all  oth- 
er cases  Is  seldom  completely  inyestlgated." 
Cohens  t.  Va.,  6  Wheat  399,  5  L.  Ed.  257. 
"More  Is  needful  to  constitute  a  precedent 
than  merely  that  a  principle  or  doctrine  Is 
announced  within  the  appropriate  limits  of 
a  cause.  It  Is  a  fundamental  law  that  a 
precedent  must  be  a  conclusion,  a  decision  In 
a  cause;  and  not  a  process  of  reasoning, 
an  Illustration,  or  analogy.  The  reasoning, 
illustrations,  and  references  contained  In  the 
opinion  of  a  court  are  not  authority,  not 
precedent;  but  only  the  points  arising  In  the 
particular  case,  and  which  are  decided  by  the 
court"  Wells,  supra,  pp.  530,  531.  These 
citations  will  suffice  to  show  that  we  are  no 
more  bound  by  a  mere  statement  made  in 
Cloud  Y.  Wilson,  not  necessary  to  the  de- 
'  dslon  of  the  case,  than  If  It  had  not  been 
made  at  all.  It  Is  also  argued  that  the  lan- 
guage Interpreted  In  Cloud  y.  Wilson  is  Iden- 
tical in  meaning  with  that  we  are  now  con- 
struing, and  for  this  reason  the  decision  is 
binding  upon  us  as  coming  within  the  maxim 
stare  decisis.  We  have  already  said  that  the 
language  of  the  two  sections  is  not  the  same 
in  meaning.  The  difference  may  be  thus  il- 
lustrated: In  Cloud  T.  Wilson  the  court  held 
that  the  words  "regular  election"  meant  a 
general  election  as  distinguished  from  a  spe- 
cial election,  and  referred  to  the  next  gen- 
eral election  of  Judges.  If  It  had  been  or- 
dained in  the  Constitution  that  vacancies 
should  be  filled  first  by  appointment  and 
then  by  a  special  election  to  be.  called  by  the 
Qoyernor,  this  would  certainly  not  haye 
changed  the  decision  in  Cloud  y.  Wilson  as 
the  words  were  construed  to  refer  to  the 
next  general  election  of  Judges,  and  would 
not  Include  a  special  election.  But  will  any 
(me  contend  that  the  words  "until  an  election 
can  be  regularly  held"  would  not  refer  to 
such  a  special  election?  Indeed,  in  some  of* 
the  cases  it  is  held  that  like  words,  unless 
restrained  by  some  other  language  of  the 
Constitution,  would  authorize  the  calling  of 
a  special  election.  If  the  Legislature  so  pro- 
vided* The  adjective  ••regular"  qualifying 
the  word  "election"  may  well  refer  to  an 
election  held  at  regular  periods  for  the  same 
ofllce,  but  the  adverb  "regularly"  qualifies 
the  word  "held,"  and  refers  not  so  much 
to  the  time  as  to  the  manner  of  holding  the 
election;  that  is,  according  to  the  prescrib- 
ed method  or  rule,  which  in  our  case  is  given 
in  section  16.  It  would  be  strange,  indeed, 
if  the  convention  had  provided  for  the  fill- 
ing by  election  of  vacancies  in  all  offices  the 
terms  of  which  were  fixed  at  four  years, 
and  left  the  important  office  of  clerk  of  the 
superior  court  to  be  filled  by  appointment  for 
the  unexpired  term.  Such  an  intention 
should  be  most  plainly  and  unmistakably  ex- 
pressed before  we  adopt  it  as  the  true  one, 
for  there  would  be  no  reason  in  making  such 


an  exception  to  the  general  rule.  That  such 
was  not  the  intention  Is  clearly  manifested 
by  the  use  of  plain  and  explicit  words  in  sec- 
tions 24  and  28  when  reference  is  made  to 
an  appointment  for  an  imexpired  term.  The 
difference  in  the  language  employed  In  the 
case  of  Judges  and  in  that  of  clerks  and  the 
language  used  when  an  appointment  for 
the  whole  of  the  unexpired  term  was  in- 
tended led  the  members  of  the  convention  of 
1875,  no  doubt  to  take  the  same  view  of  the 
matter  that  we  do.  They  did  not  amend 
section  29  because  they  thought  it  plain 
enough  as  It  stood,  and  free  from  all  doubt  as 
to  its  meaning. 

We  are  told  that  the  Judges  of  the  su- 
perior court  have  in  practice  adopted  a  con- 
struction different  from  that  we  have  placed 
upon  the  Constitution  and  appointed  to  va- 
cancies for  the  unexpired  term.  There  is 
nothing  in  this  record  that  tends  to  show 
such  to  be  the  case;  but  if  it  be  true,  while 
we  have  the  greatest  respect  for  their 
opinions,  we  should  not  permit  such  a  con- 
struction to  control  us,  unless  it  meets  with 
our  approval.  We  must  take  the  responsi- 
bility of  deciding  the  question  for  ourselves, 
as  it  has  been  imposed  upon  us  by  the  very 
instrument  we  are  construing.  It  Is  our  su- 
preme duty  to  decide  correctly,  without  giv- 
ing undue  weight  to  extraneous  views  and 
opinions,  however  much  they  may  be  entitled 
to  our  respect  We  are  not  aware  of  the 
reasons  which  influenced  them,  nor  do  we 
know  to  what  extent  the  matter  had  been 
considered,  and  without  this  knowledge  it 
would  not  always  be  safe  to  follow  them, 
and  especially  should  we  not  do  so  when 
we  have  no  doubt  as  to  the  true  meaning  of 
the  Constitution. 

Our  conclusion  Is  that  the  defendant  is 
not  entitled  to  the  office  of  clerk,  but  that 
the  relator  was  duly  chosen  to  that  office 
at  the  election  of  1904,  and  is  entitled  to 
exercise  its  functions  and  to  receive  and  en- 
Joy  ite  fees  and  emolumente.  The  mere  fact 
that  the  defendant  was  appointed  for  the  un- 
expired term  can  make  no  difference  in  the 
result.  The  Judge  could  not  thus  lengthen 
his  term  as  fixed  by  the  law.  Opinion  of  the 
Judges,  114  N.  C.  927.  There  was  error  in 
the  Judgment  of  the  court  below.  Its  Judg- 
ment should  have  been  for  the  relator  in- 
stead of  for  the  respondent 

Reversed. 

BROWN,  J.  (dissenting).  I  regret  that  I 
am  compelled  to  differ  with  my  able  and 
learned  Brethren  In  the  conclusion  arrived  at 
in  this  case.  Were  it  not  for  a  firm  convic- 
tion that  this  question  has  been  settled  in 
this  state  for  30  years  past,  I  should  yield  my 
Judgment  to  theirs.  I  am  convinced  that  this 
question  has  been  put  at  rest  for  the  past  :<n 
years  in  this  state — First,  by  the  settled  Ju- 
dicial decisions  of  this  court,  composed  of 
some  of  the  ablest  lawyers  that  have  ever 
adorned  ite  Judicial  history;  second,  by  ae- 
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quiescence  In  tills  Judicial  construction  and 
its  adoption  by  the  constitutional  convention 
of  1875,  and  by  legislative  construction  of 
the  Constitution  ever  since;  third,  by  the 
uniform  practice  of  the  superior  court  judges 
for  30  years  in  filling  vacancies  In  the  office 
of  clerk  of  that  court. 

1.  Ever  since  the  decision  in  Cloud  ▼. 
Wilson,  decided  in  1875,  the  words  "until  the 
next  regular  election,"  and  those  other  words 
of  similar  purport,  "until  an  election  can  be 
regularly  held,"  have  been  taken  by  the 
legislative  and  Judicial  departments  of  the 
state  government  to  mean  '*until  the  next  reg- 
ular election  for  the  office  in  which  a  vacan- 
cy has  occurred."  That  decision  was  made 
by  a  court  of  exceptional  ability,  and  the 
opinion  was  written  by  Chief  Justice  Pear- 
son, one  of  the  greatest  Judges  this  or  any 
other  state  has  produced.  Among  lawyers 
his  is  "clarum  et  venerablle  nomen."  It  Is 
true  Judge  Reade  dissented,  but  it  was  not 
as  to  the  meaning  of  these  words,  but  as  to 
the  application  of  them  to  a  particular  Ju- 
dicial election.  If  I  were  not  deeply  sensible 
of  the  eminent  ability,  profound  research, 
and  painstalcing  care  of  my  esteemed  Broth- 
er who  spealcs  for  the  court  in  this  case,  I 
should  say  he  had  wholly  failed  to  consider 
the  scope  and  significance  of  both  of  the 
opinions  in  Cloud  v.  Wilson,  and  had  not 
uoted  their  very  words,  since  he  says  that 
this  court  does  not  overrule  the  principles 
decided  and  pronounced  in  that  case.  It  Is 
unnecessary  for  me  to  quote  from  the  con- 
clusive at'gument  of  the  great  chief  Justice, 
but  I  note  the  language  of  Judge  Reade  for 
the  purpose  of  showing  that  he  Is  not  only  in 
accoid  with  Chief  Justice  Pearson  as  to  the 
meaning  of  the  words  under  discussion,  but 
makes  it  clearer  even  than  the  opinion  of  the 
court:  "It  Is  also  a  useful  inquiry,  for  how 
long  a  time  would  the  people  be  likely  to  part 
with  this  important  elective  power?  As  they 
parted  with  It  temporarily  to  suit  their  con- 
venience, they  would  resume  it  as  soon  as 
convenient.  The  next  Inquiry  ls»  is  such 
convenient  time  indicated  in  the  Constitu- 
tion? It  is  the  'stated,  established,  usual 
period'  when  the  people  meet  together  for 
the  first  time,  after  the  vacancy  occurs,  to 
vote  for  Judges  of  the  superior  courts.  Then 
It  is  as  convenient  to  fill  a  vacancy  resulting 
from  accident  as  from  the  expiration  of  a 
term."  Even  a  cursory  reading  of  the  opin- 
ions in  that  case,  I  am  sure,  will  convince 
the  profession  that  the  construction  of  the 
Constitution  therein  promulgated  is  over- 
ruled by  the  opinion  in  this  case.  There- 
fore I  am  unwilling  to  give  It  my  concurrence. 
I  believe  In  the  stability  of  Judicial  decisions, 
and  when  acquiesced  in  for  a  long  time  they 
should  not  be  lightly  set  aside.  "Misera  est 
servltus,  ubl  Jus  est  vagum  aut  incertum."  "It 
is  the  function  of  a  Judge,"  says  Lord  Coke, 
**not  to  make,  but  declare,  the  law  according 
to  the  golden  metewand  of  the  law,  and  not 
by  the  crooked  cord  of  discretion."    If  the 


rule  of  stare  decisis  is  of  any  value,  it  should 
be  adhered  to,  and  not  set  aside  except  for  a 
very  cogent  and  compelling  reason,  for  "om- 
uls Innovatio  plus  novitate  perturbat  qaa.m 
ultilitate  prodest."    The  vacancy  in  the  office 
of  clerk  of  the  superior  court  of  Warren  coun- 
ty occurred  prior  to  the  general  election  in 
1904,  at  which  election  such  clerks  were  not 
regularly  elected.    They  were  regularly  elect- 
ed in  1902  for  four  years.    The  next  election 
when  clerks  will  be  regularly  elected  occurs 
in  November,  1906.    Judge  Peebles  commis- 
sioned the  defendant  until  that  time,  and,  in 
my  opinion,  he  acted  according  to  the  well- 
settled  construction  of  the  Constitution,  and 
according  to  the  unvarying  precedents  in  this 
state  since  1875.    The  adjective  "regular"  is 
used  to  qualify  "election"  so  as  to  distin- 
guish it  from  other  kinds  of  elections.    "Reg- 
ular elections,"  says  Judge  Reade,  "for  an 
officer  to  fill  an  office  are  those  by  which  the 
office  was  originally  and  continuously  filled 
according  to  stated  and  set  rules  at  periodical 
times."     Cloud    y.    Wilson,    supra.     Judge 
Pearson  expressly  declares   in  his  opinion 
that  the  words  "regular  election*'  mean  the 
next  regular  election  for  the  office  in  which 
the  vacancy  occurs.    He  says:    "We  think 
this  construction  the  true  one  in  refiq^ect  of 
Justices  of  the  Supreme  Court,  clerks  of  the 
superior  court,  and  solicitors."    He  farther 
declares  that  this  Is  the  construction  adopted 
by  the  General  Assembly.    It  is  not  to  be 
supposed  that  the  framers  of  the  Constitution 
used  words  needlessly,  and  without  regard 
to  their  natural  and  recognized  significance. 
Why  use  the  words  "can  be  regularly  elect- 
ed" ?    Why  not  say  "until  the  next  election,"* 
or  "until  an  election  can  be  held  for  members 
of  General  Assembly"?    While  the  Constitu- 
tion  declares  that  clerks  shall  be  elected  at 
the  time  and  in  the  manner  prescribed  by 
law  for  the  election  of  members  of  the  Gen- 
eral Assembly,  it  fails  to  state  that  the  va- 
cancies shall  ba  filled  at  any  election  for 
members  of  the  General  Assembly.    It  Is  not 
my  purpose,  however,  to  attempt  to  strength- 
en the  arguments  of  such  consummate  Judi- 
cial writers  as  Pearson  and  Reade.    My  only 
purpose  is  to  show.  If  I  can,  how  completely 
and  fully  the  contentions  of  the  defendant 
in  this  case  are  supported  by  both  the  opin- 
ions in  Cloud  V.  Wilson.    It  is  true  that  this 
rule  of  construction  has  not  been  adopted 
and  followed  In  a  number  of  states;   but  It 
must  be  remembered  that  in  the  great  North- 
west, where  cases  are  as  plentiful  as  crops, 
precedents  can  be  found  for  almost  any  le- 
gal proposition.    Yet  the  decision  in  Cloud 
V.  Wilson  has  been  indorsed  in  several  other 
respectable  Jurisdictions.    In  Lynch  r.  Budd 
(Cal.)  45  Pac.  1060,  34  L.  R.  A.  46»  the  Su- 
preme Court  of  California  defines  the  mean- 
ing of  the  words  "next  regular  election,"  and 
says  that  it  means  the  next  election  provid- 
ed for  filling  the  particular  office  vacant  not 
the  next  general  election.    In  Matthews  ▼. 
Shawnee  County  Commissioners,  34  Kan.  806^ 
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9   Pac.   7C6,   the  court   says:    *The  words 
'regular  election'  do  not  mean,  necessarily, 
general  election.    *    *    *    They  simply  mean 
the  regular  election  prescribed  by  law  for  the 
election  of  the  particular  officer  to  be  elect- 
ed."    To  the  same  effect  are  the  following 
cases:    McGee  t.  Gardner,  8  S.  D.  654,  64 
N.  W.  606;    Sawyer  v.  Haydon,  1  Not.  76; 
Watson  y.  Ck>bb,  2  Kan.  82;  Love  ▼.  liathew- 
8on,  47  CaL  442.    In  the  California  case  first 
cited  the  case  of  Cloud  ▼.  Wilson  Is  dted 
with  approval.    The  construction  adopted  in 
Cloud  T.  Wilson  was  expressly  recognized  in 
1882  as  applying  to  Tacancies  in  the  office  of 
clerk  of  the  superior  court  in  Deloatch  y. 
Rogers,  86  N.  0.  868,  781,  by  a  court  com- 
posed of  such   eminent  judges  as   Smith, 
Ashe,  and  RufBn.    It  is  not  likely  that  so 
careful  a  Judge  as  Chief  Justice  Smith  could 
have  been  inadvertent  to  the  language  he 
used.    A  portion  of  his  opinion,  on  page  781, 
shows   unmistakably   that  the   court   over 
which  he  presided  recognised  the  rule  of  con- 
stitutional construction  laid  down  in  Cloud 
T.  Wilson  as  being  applicable  to  clerks  of 
the  superior  court,  and  that  such  rule  was 
not  changed  by  the  convention  of  1875.    Not 
long  before  the  general  election  for  mem- 
bers of  the  General  Assembly  and  other  of- 
ficers in  November,  1880,  Thomas  D.  Boone 
was  appointed  clerk  of  the  superior  court  of 
Hertford  county  to  fill  a  vacancy  for  the 
unexpired  term,  just  as  this  defendant  has 
been   appointed.    Boone  was  voted  for  at 
said    election.    The  ballots   were   declared 
worthless  paper,  as  there  was  no  vacancy, 
showing  clearly  that  the  question  of  vacancy 
or  no  vacancy  was  considered  by  the  court. 
The  court  says:    "But  as  the  decision  sus- 
tains the  ruling  of  the  court  in  the  rejection 
of  all  the  ballots  that  have  the  name  of  the 
person  voted  for  to  fill  the  office  of  clerk, 
when  there  was  no  vacancy  to  be  supplied, 
the  oversight  does  not  effect  the  conclusion 
reached  and  the  proper  determination  of  the 
appeal.*'    Page  781.    In  Norfleet  v.  Staton, 
73  N.  C.  546,  while  the  case  turned  upon 
the  power  of  a  de  facto  judge  to  appoint  a 
clerk.   Judge   Reade  says:     ''By  reason  of 
the  failure  of  the  person  elected  to  qualify 
there  was  a  vacancy  in  the  office  of  superior 
court  clerk  for  the  term  of  four  years.    The 
Constitution  provides  that  the  judge  of  the 
superior  court  shall  fill  such  vacancy."    This 
was  written  the  term  following  the  decision 
in  Cloud  V.  Wilson.    In  Peebles  v.  Boone, 
116  N.  C.  58,  21  S.  E.  187,  this  court  rec^ 
ognlzes  the  fact  that  an  unexpired  term  of  a 
clerk   who  resigned  December  7,  1883,  ex- 
tended to  December  1,  1886,  and  that  a  judge 
of  the  superior  court  properly  filled  the  va- 
cancy for  the  unexpired  term.    I  cite  this 
case  to  show  how  generally  the  construction 
of  the  Constitution  laid  down  in  Cloud  v. 
Wilson  has  been  recognized  and  accepted  by 
this  court  as  applicable  to  vacancies  in  the 
office  of  clerk  of  the  superior  court.    The 
Opinion  of  the  Judges,  114  N.  0.  825,  is  not 


a  precedent,  as  there  was  no  ease  before  the 
court  to  be  adjudicated.  It  was  the  opinion 
of  three  very  able  lawyers,  given  at  the  re- 
quest of  the  Governor  of  the  state,  and  writ- 
ten by  the  eminent  lawyer  who  presided  over 
this  court  at  that  time.  But  I  am  willing  to 
give  it  all  the  force  of  a  precedent,  for  there 
is  not  a  line  in  it  tliat  controverts  any  con- 
tention of  the  defendant  in  this  case.  The 
only  question  decided  was  whether  a  judge, 
who  had  been  elected  by  the  people  to  fill  a 
vacancy,  was  elected  for  the  unexpired  term 
of  his  predecessor  or  for  a  full  term  of  eight 
yeara  The  judges  do  say  that  the  word  "va- 
cancy" means,  ex  vl  termini,  an  unexpired 
term,  and  this  agrees  with  the  defendant's 
contention  in  this  case  as  to  the  meaning  of 
the  words  of  the  Constitution. 

2.  The  authority  of  the  decision  lias  been 
recognized  and  its  oonstruotlon  acquiesced 
in  by  a  constitutional  convention  and  the 
legislative  department  of  the  state  govern- 
ment. The  constitutional  convention  of  1875 
met  within  six  montlis  after  the  decision  in 
Cloud  V.  Wilson  was  lianded  down.  The  able 
lawyers  of  that  body  took  the  case  of  Cloud 
V.  Wilson  under  careful  consideration.  They 
studied  the  full  scope  and  effect  of  the  opin- 
ions. This  is  manifest  from  the  concurring 
opinion  of  Judge  Avery  (who  was  a  promi- 
nent member  of  that  convention)  in  Bwart 
V.  Jones,  116  N.  C.  576,  21  S.  B.  787.  In  con- 
sequence of  the  opinions  in  Cloud  v.  Wilson, 
the  convention  amended  the  Constitution  of 
1868  in  respect  to  judges  of  the  superior 
court  and  of  all  other  appointees  of  the 
Governor;  but  the  convention  allowed  the 
section  in  regard  to  clerks  of  the  superior 
court  to  remain  unchanged,  section  85,  art 
4,  of  the  Constitution  of  1868  being  brought 
forward  and  being  now  section '29  of  article 
4,  Constitution  of  1875.  Not  only  are  the  two 
phrases  "until  the  next  regular  election"  and 
"until  an  election  can  be  regularly  held"  of 
similar  purport  and  meaning,  but  this  court 
in  Cloud  V.  Wilson  expressly  and  in  unmis- 
takable terms  declared  that  the  construction 
of  the  phrase  therein  given  applied  to  vacan- 
cies in  the  office  of  clerk  of  the  superior 
courts.  "We  think  this  construction  the  true 
one,"  says  Chief  Justice  Pearson,  "in  respect 
to  Justices  of  the  Supreme  Court,  judges  of 
the  superior  courts,  clerks  of  the  superior 
courts,  and  solicitors."  It  is  idle  to  conjec- 
ture for  a  moment  that  such  thorough  law- 
yers as  R.  T.  Bennett,  chairman  of  the  com- 
mittee on  judicial  department.  Shepherd, 
Manning,  Avery,  Jarvis,  and  other  eminent 
lawyers  and  men,  who  were  members  of  the 
convention  of  1875,  should  have  overlooked 
the  plain  language  of  the  chief  justice  ex- 
tending the  construction  laid  down  by  him 
to  the  article  of  the  Constitution  relating  to 
clerks  of  the  superior  courts.  With  those 
unmistakable  words  before  them,  why,  then, 
did  they  not  make  the  same  change  in  that 
section  as  in  the  sections  relating  to  judges 
and  other  appointees  of  the  Governor?  There 
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can  be  but  one  logical  answer  to  that  qnes- 
tion.  Th^  ratified  such  construction,  and 
desired  that  clerks  of  the  court  should  be 
elected  only  once  every  four  years,  and  that 
the  appointee  of  the  Judge  should  hold  for 
the  unexpired  term.  If  the  conyentlon  had 
any  other  ylew»  It  would  have  amended  that 
section  as  It  did  the  others,  and  thereby  re- 
lieve the  matter  of  any  possible  doubt  As 
counsel  for  the  defendant  say  In  their  very 
able  brief:  "The  convention  had  the  opin- 
ion of  the  court  before  It  It  weighed  it  and 
deliberated  upon  it,  and  its  failure  or  refusal 
to  make  any  change  in  the  Constitution  in 
regard  to  the  ofllce  of  clerk  of  the  superior 
court  is  equivalent  to  a  declaration  by  the 
convention  that  in  regard  to  that  office  it 
would  abide  by  the  decision  of  the  court  It 
was  more  than  acquiescence,  it  was  direct 
ratification."  80  I  think  that  now  the  deci- 
sion is  entitled  to  more  weight  in  its  refer- 
ence to  the  ofl^ce  of  clerk  than  it  was  before 
the  convention.  The  construction  announced 
was  adopted  by  the  convention  in  reference 
to  that  office,  and  practically  becomes  there- 
by a  part  of  the  organic  law  of  the  state. 
The  phrases  "regular  election**  and  "regu- 
larly elected"  have  been  Judicially  defined, 
and  such  definition  recognized  and  acted 
upon  by  the  convention,  and  so  long  as  the 
phrase  is  retained  in  our  organic  law  we  can- 
not escape  the  legal  import  as  declared  by 
this  court  We  are  compelled  to  infer  that 
wherever  In  the  Constitution  or  statutes  of 
this  state  either  phrase  was  thereafter  em- 
ployed, it  was  used  with  full  knowledge  of 
and  acquiescence  in  this  Judicial  definition 
and  interpretation. 

The  legislative  view:  "When  the  scales 
are  so  evenly  balanced,  we  deem  It  our  duty 
to  settle  the  preponderance  by  casting  the 
legislative  view,  which  is  of  peculiar  weight 
tn  this  case,  Into  the  scale  where  it  belongs." 
Opinion  of  the  Judges,  supra.  Every  General 
Assembly  that  has  met  since  1875  has  con- 
strued the  Constitution  In  its  relation  to  the 
•ofllce  of  clerk  of  the  superior  court  in  accord- 
ance with  the  contention  of  the  defendant 
in  this  case.  Until  after  the  amendment  of 
the  Constitution  in  1875  there  could  not  be 
held  an  election  to  fill  a  vacancy  in  the  of- 
fice of  superior  court  Judge,  but  after  the 
Constitution  of  1875  was  adopted  the  General 
Assembly  made  provision  for  holding  elec- 
tions to  fill  vacancies  for  unexpired  terms  In 
Judicial  offices.  Laws  1876-77,  p.  538,  c  275. 
§  65.  It  is  a  most  significant  fact  that  nei- 
ther the  General  Assembly  of  1876-77  nor 
any  subsequent  one  has  made  any  provision 
whatever  for  holding  an  election  to  fill  a 
vacahcy  in  the  office  of  clerk  of  the  superior 
court  The  act  of  1876-77  is  Incorporated  in 
the  Code  of  1883  (section  2736),  and  it  names 
the  offices  for  which  elections  must  be  held 
to  fill  vacancies  for  unexpired  terms.  The 
office  of  clerk  of  the  superior  court  is  con- 
spicuous by  its  absence  from  that  section. 
It  is  nowhere  named  in  it    Why  provide  for 


elections  to  fill  unexpired  terms  In  other 
offices,  and  entirely  ignore  the  office  of  derk 
of  the  superior  court?  Because  Cloud  v. 
Wilson  declared  the  unexpired  term  is  to  be 
ffiled  by  the  Judge.  That  decision  was  rec- 
ognised and  indorsed  by  the  General  Assem- 
bly which  enacted  the  Code,  and  the  iden- 
tical case  is  cited  at  the  end  of  the  section. 
The  election  law  of  1901,  p.  243,  c.  89,  f  4, 
is  practically  identical  with  section  2736  of 
the  Code,  but  in  reference  to  the  office  of 
clerk  it  leaves  no  doubt  of  the  legislative 
view  of  the  proper  constitutional  construc- 
tion, for  in  section  1  it  practically  prohibits 
an  election  for  clerk  m  1904.  It  provides 
that  on  the  first  Tuesday  after  the  first  Mon- 
day in  November,  1902,  and  every  four  years 
thereafter,  an  election  shall  be  held  in  each 
county  for  clerk  of  the  superior  court,  and 
at  such  times  an  election  shall  be  held  in  the 
several  Judicial  districts  for  solicitors.  On 
the  same  page  of  the  act  provision  is  made 
for  an  election  to  ffil  vacancies  in  the  office 
of  solicitor  by  election,  but  none  whatever 
to  fill  vacancies  in  office  of  cleric  of  the  su- 
perior court  by  election.  Why  was  this? 
Evidently  because  the  General  Assembly 
continued  to  give  its  approval  to  the  con- 
struction of  the  Constitution  laid  down  in 
Cloud  V.  Wilson,  and  acted  on  and  acquiesced 
in  for  30  years  past  Certainly  the  Consti- 
tution is  no  more  self -executing  in  provid- 
ing the  machinery  for  a  clerk's  election  than 
as  to  any  other  offices  named  in  It  In  view 
of  this  legislative  history,  the  conclusion  is 
irresistible  that  the  several  General  Assem- 
blies which  have  convened  since  the  adop- 
tion of  the  Constitution  of  1875  have  con- 
strued the  language  of  the  Constituticm  to 
mean  that  in  the  case  of  a  vacancy  in  the 
office  of  clerk  of  the  superior  court  the  Judge 
has  a  right  to  appoint,  and  his  appointee 
shall  hold  until  the  next  regular  election  for 
clerks  of  the  superior  court,  as  provided  for 
in  the  Constitution,  which  election  will  oc- 
cur in  1906. 

3.  The  construction  by  the  Judges  of  the 
superior  court:  These  Judges  ever  since 
1875,  and  prior  thereto,  have  uniformly  ap- 
pointed clerks  of  the  superior  court  for  un- 
expired terms,  and  such  appointments  have 
been  recognized  as  legal  throughout  the  en- 
tire state.  In  the  past  30  years  there  must 
have  been  a  great  many  of  such  appoint- 
ments, and  never,  until  this  case,  has  the 
right  of  the  Judge  to  appoint  for  the  unex- 
pired term  been  questioned.  I  think  it  highly 
probable  that  the  four  members  of  this  court 
who  served  on  the  superior  court  bench  made 
such  appointments,  and  their  appointees 
served  for  the  unexpired  term,  without  chal- 
lenge to  their  authority.  This  fact  is  enti- 
tled to  weighty  consideration,  as  it  la  hardly 
to  be  supposed  that  all  the  superior  court 
Judges  would  have  habitually  misconstrued 
the  law,  or  usurped  authority  which  was  not 
conferred  upon  them. 

4.  Independent  of  the  constitutional  ques- 
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Hon  there  was  no  legal  election.    Blections 
can  be  held  only  aa  directed  by  law.     No 
election  is  valid,  no  matter  how  great  the 
desire  for  it,  or  how  many  participants,  un- 
less the  requisite  machinery  is  provided  by 
law.     Mmiroe  y.  Wells,  83  Md.  506,  85  AtL 
142.    The  Constitation  is  no  more  self-exe- 
cating  in  the  case  of  vacancies  in  the  clerk's 
office  than  as  to  other  vacancies.    Stress  is 
laid  by  the  conrt  npon  section  16,  art  4: 
"A  clerk  of  the  superior  court,"  etc.,  "shali 
be  elected,*'  etc.,  "at  the  time  and  in  the 
manner  prescribed  by  law  for  the  election 
of  members  of  the  General  Assembly."    This 
must  be  construed  with  reference  to  section 
17,  which  provides  that  clerks  shall  hold  of- 
fice for  four  years,  otherwise  it  would  be 
lawful  to  elect  a  clerk  every  two  years,  when 
members  of  the  General  Assembly  are  elect- 
ed.   There  Is,  then,  taking  the  two  sections 
together,  no  constitutional  warrant  whatever 
for  holding  an  election  for  clerk  at  more  fre- 
quent intervals  than  every  fourth  year.     I 
have  already  shown  that  the  act  of  1901  ex- 
pressly provides  for  holding  such  election  in 
1902  and  1906  only.    In  Van  Amringe  v.  Tay- 
lor, 108  N.  C.  198,  12  S.  B.  1006,  12  L.  R.  A. 
202,  28  Am.  St  Rep.  51,  Merrimon,  G.  J., 
says:     "The  ascertainment  of  the  popular 
will  or  desire  of  the  electors  under  the  mere 
semblance  of  an  election,  unauthorized  by 
law,  is  wholly  without  legal  force  or  effect, 
because  such  election  has  no  legal  sanction. 
In    settled,   well-regulated   government   the 
voice  of  electors  must  be  expressed  and  as- 
certained in  an  orderly  way  prescribed  by 
law.     It  is  this  that  gives  order,  certainty, 
integrity  of  character,  dignity,  and  authority 
of  government  to  the  expression  of  the  pop- 
ular will.    An  election  without  the  sanction 
of  law  expresses  simply  the  voice  of  dis- 
order,  confusion,   revolution,   however  hon- 
estly expressed."    In  Commissioners  v.  Bax- 
ter, 85  Pa.  263,  it  is  said  that:    "Majorities 
go  for  nothing  at  an  irregular  election.    They 
are  not  even  regarded  as  majorities,  for  or- 
derly citizens  have  the  right  to  stay  away 
from  such  elections."    In  Sawyer  v.  Haydon, 
1  Nev.  75,  the  court  says:     "We  think  no 
court  or  judge  has  gone  so  far  as  to  hold  that 
the  people  might  hold  an  election,  or  vote 
for  any  particular  officer  at  a  general  elec- 
tion, unless  special  provision  was  made  for 
electing  such  officer  for  the  particular  term 
for  which  he  was  seeking  to  be  elected,  ei- 
ther in  the  Constitution  or  in  some  statutory 
enactment"    It  is  not  sufficient  that  an  elec- 
tion be  authorized  or  warranted  by  the  Con- 
stitution,  but  the  time  and  manner  of  its 
being  held  must  be  specifically  provided,  and 
there  must  be  affirmative  legislation  provid- 
ing the  necessary  machinery  for  holding  the 
same.     The  only  election  for  clerk  of  the 
superior  court  mentioned  in  or  authorized  by 
the  Constitution  Is  the  regular  election  every 
four  years,  and  then  it  must  be  held  in  the 
manner  and  at  the  time  prescribed  for  the 
election  of  members  of  the  General  Assem- 


bly. That  is  the  plain  meaning  of  the  Con- 
stitution. The  attempted  election  in  War- 
ren county  in  1904  was  a  nullity.  Nowhere, 
In  Constitution  or  in  statute,  is  there  any 
provision  made  for  voting  for  a  clerk  of  the 
superior  court  in  case  of  a  .vacancy.  There 
is  ample  provision  made  for  holding  elec- 
tions to  fill  vacancies  in  the  offices  of  Secre- 
tary of  State,  Treasurer,  Auditor,  Superin- 
tendent of  Public  Instruction,  Attorney  Gen- 
eral, Solicitor,  Justice  of  the  Supreme  Court, 
Judge  of  the  Superior  Court  or  any  othw 
state  officer.  But  not  one  word  do  we  find 
about  elections  to  fill  vacancies  In  the  office 
of  clerk  of  the  superior  court  "Expressio 
unius,  exdusio  alterius." 

For  these  reasons,  I  am  of  opinion  that 
the  judgment  of  the  superior  court  should 
be  affirmed. 

(187  N.  C.  670) 

MAYO  V.  STATON  et  al. 

(Supreme  Court  of  North  Carolina.     March  28, 

1905.) 

XXKOXrnON  ~  PBOPEBTT     SUBJSOT    TO     UBVT  — 
'  TBUSTKB'S    OBEO— EQUrrr    OF    BX0B1£PTI0N— 
STATUTES— DIBSOTOBT   PBOVISIONS. 

1.  Code,  I  450,  subd.  3,  provides  that  the  eq- 
uity of  redemption  and  legal  right  of  redemption 
in    lands,    tenements,    or    other    hereditaments 

f>ledged  by  a  debtor,  and  (eubdivigion  4)  in 
andifl,  tenements,  rents,  or  hereditaments  in 
goods  or  chattels,  of  which  any  person  shall  be 
possessed  in  trust  for  him,  may  be  sold  under 
execution.  J7eld,  that  where  land  was  conveyed 
by  a  deed  of  trust,  without  a  defeasance  clause, 
to  a  trustee,  to  sell  for  the  payment  of  a  debt, 
or  to  discharge  any  other  du^  in  which  persons 
other  than  the  judgment  debtor  have  an  inter- 
est, and  such  judgment  debtor  is  not  entitled  to 
call  for  an  immediate  transfer  of  the  tiUe,  his 
interest,  though  subject  to  the  lien  of  a  judg* 
ment,  cannot  be  sold  under  execution  under  ei- 
ther subdivision,  but  that  the  lien  can  only  be 
enforced  by  civil  action. 

[Ed.  Note. — For  cases  In  point,  see  voL  21, 
Cent.  Dig.  Execution,  §(  99-102.] 

2.  A  debtor's  mere  equity  of  redemption, 
whether  created  by  mortgage  deed  made  to  the 
creditor,  or  by  deed  of  trust,  with  or  without  a 
power  of  sale,  may  be  sold  on  execution,  under 
the  express  provisions  of  Code,  §  450,  subd.  8. 

8.  Code,  S  451,  providing  that  a  sheriff  selling 
the  equity  of  redemption  m  mortgaged  premises 
shall  set  forth  in  the  deed  to  the  purchaser  that 
the  assets  were  under  mortgage  at  the  time  of 
judgment,  etc..  Is  directory  only. 

Appeal  from  Superior  Court,  Edgecombe 
County;  Peebles,  Judge. 

Action  by  N.  J.  Mayo  against  Felix  Staton 
and  others.  From  a  judgment  in  favor  of 
plaintiff,  defendants  appeal.    Reversed. 

This  was  an  action  for  the  recovery  of  real 
estate,  the  decision  of  which  was  submitted 
to  the  court  upon  a  case  agreed.  On  March 
7,  1885,  the  defendant  Felix  Staton  executed 
two  promissory  notes  to  the  payees  thereiD 
named,  and,  for  the  purpose  of  securing 
payment  thereof,  he  executed  to  W.  H. 
Johnston,  Esq.,  a  deed  conveying  the  locus 
in  quo,  which  was  duly  recorded  In  the  of- 
fice of  the  register  of  deeds  of  Edgecombe 
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county,  upon  the  following  trusts:  'To  have 
and  to  hold  said  land  unto  said  W.  H.  John- 
ston, his  heirs  and  assigns,  In  special  trust 
however  to  hold  the  same  for  the  uses  and 
purposes  hereafter  specified,  to  wit:  That  If 
said  bonds  with  the  Interest  thereon  shall  not 
be  paid  on  or  before  the  day  on  which  they 
will  be  due  as  before  stated,  the  said  John- 
ston shall  on  demand  of  either  of  said 
obligees  after  sixty  dayef  notice  In  writing 
to  said  Felix  Staton  that  payment  of  said 
bonds  is  required  and  thirty  days'  advertise- 
ment of  the  time  and  place  of  sale  at  the 
courthouse  door  In  Tarboro  and  three  other 
public  places  In  said  county  expose  said  land 
at  public  sale  before  said  courthouse  door  for 
cash  or  on  a  credit  as  he  may  deem  best, 
and  the  proceeds  apply  to  the  satisfaction 
of  said  bonds  and  Interest  or  so  much  as  may 
be  due  thereon,  after  retaining  reasonable 
commissions  for  his  trouble,  and  the  resi- 
due, If  any,  shall  pay  to  said  Felix  Staton  or 
his  assigns."  On  the  18th  day  of  April,  1892, 
a  Judgment  was  recovered  against  the  de- 
fendant Staton,  which  was  duly  docketed  in 
the  superior  court  of  said  county.  At  Octo- 
ber term,  1895,  of  the  superior  court  of  Edge- 
combe, Judgment  was  rendered  In  a  suit 
properly  Instituted  for  the  recovery  of  the 
said  notes  executed  by  the  defendants  and 
secured  as  aforesaid,  and  sale  of  said  land, 
In  which  It  was  ordered  and  adjudged  that 
if  the  indebtedness  was  not  paid  by  the 
1st  day  of  February,  1896,  the  land  conveyed 
to  secure  the  payment  of  the  same  should 
be  sold  for  cash  at  the  courthouse  door  at 
Tarboro  by  a  commissioner  therein  named. 
On  the  10th  day  of  April,  1902,  execution  was 
issued  on  the  aforesaid  Judgment  recovered 
on  April  18,  1892,  against  the  defendant 
Staton,  and  his  homestead  was  duly  allotted 
by  metes  and  bounds.  Upon  such  allotment 
It  was  ascertained  that  the  Judgment  debtor 
owned  80  acres  of  said  land  In  excess  of  his 
homestead,  which  was  also  described  by 
metes  and  bounds,  and  due  return  made 
thereof.  The  sheriff  duly  levied  said  execu- 
tion upon  the  excess  of  realty,  and,  after  ad- 
vertising the  same  at  the  courthouse  door, 
offered  the  said  80  acres  for  sale  on  the  first 
Monday  of  September,  1902,  when  the  plain- 
tiff, N.  J.  Mayo,  purchased  the  same  for  the 
sum  of  $250,  and  paid  the  purchase  money 
therefor;  receiving  a  deed  from  the  sheriff 
for  said  land,  which  was  duly  recorded  and 
made  a  part  of  the  case  agreed.  That  it 
appears  from  said  deed  that  the  sheriff  sold 
the  said  80  acres  of  land,  making  no  ref- 
erence to  the  deed  In  trust  hereinbefore  men- 
tioned, or  other  Incumbrance  thereon.  On 
the  first  Monday  in  January,  1903,  the  com- 
missioner appointed  by  the  court  for  that 
purpose  offered  for  sale  at  the  courthouse 
door  in  Tarboro  all  that  portion  of  the  land 
embraced  in  the  deed  in  trust  to  Mr.  John- 
ston of  March  7,  1885,  which  included  the 
part  of  said  land  allotted  to  the  defendant 
Staton  as  his  homestead.    He  did  not  ex- 


pose to  sale  the  portion  of  said  land  In  ex- 
cess of  the  said  homestead.  The  land  was 
bid  off  at  a  said  sale  for  the  sum  of  $2,000. 
The  bid  was  raised  10  per  cent,  and  at  the 
March  term,  1903,  an  interlocutory  Judgment 
was  rendered.  In  which  the  court  used  -the 
following  language:  "I  am  of  opinion  that 
Mayo,  being  a  purchaser  for  value  of  the 
80  acres  in  the  mortgage,  outside  of  home- 
stead boundaries,  and  having  paid  his  money 
($250)  therefor,  acquired  titie  thereto,  sub- 
ject to  this  mortgage  lien,  and  has  an  equity, 
as  against  defendant,  to  have  the  land  in  the 
mortgage,  and  within  homestead  boundaries, 
sold  first,  and  before  the  80  acres.  This  eq- 
uity is  strengthened  by  the  admitted  fact 
that  the  land  within  the  homestead  bound- 
aries will  bring  sufilcient  to  give  defendant 
$1,000,  and  to  pay  the  mortgage  debt  and 
the  balance  due  on  the  Judgment  debt,  and 
still  leave  a  surplus  to  be  paid  defendant" 
It  was  adjudged  that.  If  the  defendant  Sta- 
ton failed  to  pay  the  Judgment  on  or  before 
the  day  therein  named,  the  commissioner 
should  proceed  to  advertise  the  land  describ- 
ed in  the  deed  of  trust,  excepting  the  80 
acres,  and  sell  the  same  at  the  courthouse 
door  for  cash,  etc.  The  defendant  Staton 
thereafter  sold  and  conveyed  all  his  right, 
titie  and  interest  in  the  entire  tract  of  land 
to  his  co-defendant  Lucy  C.  Staton,  who 
prior  to  the  day  fixed  paid  off  and  dischar- 
ged the  debt  secured  in  the  said  deed  in  trust 
to  Mr.  Johnston.  At  September  term,  1903, 
of  said  court,  the  said  commissioner  made 
his  report  in  which  he  set  forth  the  pay- 
ment of  said  Judgment  etc.  At  the  said 
term,  final  Judgment  was  rendered  confirm- 
ing said  report,  and  directing  the  payment 
of  costs,  etc.  There  are  other  facts  stated 
in  the  case  agreed,  which  it  is  conceded  are 
not  material  to  be  set  forth  or  considered  for 
the  purpose  of  passing  upon  this  appeaL 
His  honor  Judge  Peebles  adjudged,  upon  the 
case  agreed,  that  the  plaintiff  was  the  own- 
er of  the  land,  and  entitied  to  the  immediate 
possession  thereof,  to  which  the  defendant 
excepted  and  appealed. 

Jno.  L.  Brldgers,  for  appellants.  Gilliam 
&  Gilliam,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts).  It 
is  conceded  by  counsel  in  their  well-consider- 
ed briefs  that  the  case  agreed  presents  for 
decision  the  question  whether,  at  the  time 
of  sale  by  the  sheriff  and  purchase  by  the 
plaintiff,  the  Interest  of  the  Judgment  debt- 
or In  the  locus  in  quo  was  subject  to  sale 
under  execution.  His  honor,  in  his  care- 
fully prepared  opinion  and  Judgment  makes 
an  able  and  exhaustive  review  of  the  cases 
decided  by  this  court  and  answers  the  ques- 
tion in  the  affirmative,  rendering  Judgment 
for  the  plaintiff.  The  case  was  ably  and  ex- 
haustively argued,  and  counsel  have  furnish- 
ed us  full  briefs  of  the  authoritiea  The  act 
of  1812  may  be  found  in  Code,  {  450,  suhsecs. 
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8,  4,  and  tectkni  452.  It  has  been  freqnentlj 
construed  bj  this  court  It  nrast  be  conced- 
ed that  the  decisions  are  not  In  harmony, 
and  that  there  Is  mnch  dicta  to  be  found 
which  It  is  difficult  to  reconcile.  The  question 
being  of  much  practical  importance,  especial- 
ly since  deeds  in  trust  have  so  largely  su- 
perseded the  use  of  mortgages  for  the  se- 
curity of  debts,  we  have  deemed  it  well  to 
endeavor  to  "run  the  line*'  and  "mark  the 
boundaries";  remoTlng,  if  possible,  such  con- 
fusion as  may  exist  in  our  decided  cases. 
We  are  not  unmindful  of  the  difficulty  of  the 
undertaking.  As  we  shall  see,  seyeral  of  the 
ablest  and  most  learned  of  the  Judges  who 
hare  sat  upon  this  bench  have  glTon  the 
subject  careful  consideration.  It  may  be 
that  some  of  them  have  failed  to  carefully 
examine  the  decisions  made  by  those  who 
preceded  them.  However  this  may  be,  our 
investigation  brings  us  to  a  conclusion  dif- 
ferent from  that  reached  by  the  learned 
Judge  of  the  superior  court,  and  It  is  prop- 
er that  we  set  forth  the  reasons  by  which  we 
have  been  controlled  in  our  conclusion. 

In  Harrison  t.  Battle,  16  N.  G.  537,  one 
Hunt  conveyed  to  Mr.  Battle  valuable  real 
and  personal  estate,  in  trust  to  sell  and  apply 
the  proceeds  to  the  payment  of  certain  debts 
scheduled  In  the  deed,  with  a  resulting  trust 
to  the  grantor.  Judgment  was  recovered  on 
a  debt  not  secured  in  the  deed,  and  execution 
levied  upon  Hunt*  s  interest  in  the  property. 
Before  the  sale  of  any  part  of  the  property* 
Hunt  assigned  to  several  persons  his  inter- 
est in  the  residue  after  the  payment  of  the 
debts,  notice  of  which  was  served  on  the 
trustee.  The  debts  secured  In  the  deed  were 
paid  from  the  proceeds  of  the  personal  prop- 
erty assigned  to  the  trustee.  The  plaintiff, 
being  the  owner  of  the  Judgment  against 
Hunt,  filed  his  bill  in  equity  against  the  trus- 
tee and  all  others  interested. in  the  property 
and  its  proceeds.  The  court  decreed  a  sale 
by  the  trustee,  with  direction  to  hold  the 
irroceeds  subject  to  the  direction  of  the  court 
Henderson,  G.  J.,  delivering  the  opinion  after 
an  advlsarl,  says  that  prior  to  the  act  of 
1812  the  levy  of  the  execution  did  not  create 
a  lien  on  the  interest  of  Hunt,  because  it 
was  not  liable  to  sale.  He  said:  "Nor  is  the 
trust  in  favor  of  Hunt  one  of  that  description 
authorized  to  be  taken  in  execution  under 
the  first  section  of  the  act  of  1812.  The  use 
or  trust  there  spoken  of  Is  a  pure  and  un- 
mixed one;  for  the  doing  execution  under  that 
section,  to  use  its  own  terms,  divests  the  es- 
tates both  of  the  trustee  and  cestui  que  trust, 
and  transfers  them  to  the  purchaser."  We 
note  this  case  now  only  so  far  as  it  affects 
the  construction  of  the  first  section  of  the 
act  It  does  not  appear  from  the  statement 
of  facts  whether  the  debts  were  paid  by  the 
sale  of  the  personalty  prior  or  subsequent  to 
the  levy  or  teste  of  the  fieri  facias.  The  next 
case  In  order  of  time  is  Pool  v.  Olover,  24  N. 
G.  129.  Josiah  Jordan  conveyed  to  a  trus- 
tee real  estate  In  trust  to  secure  and  pay  cer- 


tain debts,  etc.,  and  upon  further  trust  that 
if  said  debts  should  be  paid  without  a  sale 
of  the  lands,  to  convey  to  said  Josiah,  etc 
A  Judgment  having  been  recovered  against 
Jordan,  a  writ  of  fieri  facias  was  issued,  and 
the  sheriff  sold  "the  equity  or  interest  of 
Jordan  of  and  in  the  premises."  Defendant 
purchased,  and  refused  to  pay  his  bid,  for 
that  Jordan  had  no  Interest  subject  to  sale 
under  an  execution.  Ruffln,  G.  J.,  referring 
to  Harrison  v.  Battie,  supra,  says:  "That 
case  determines  the  precise  point  that  a  con- 
veyance of  land  of  this  nature  by  a  debtor 
to  a  third  person  in  trust,  by  a  sale  to  pay 
the  bargainor's  debts,  with  a  resulting  trust 
to  the  bargainor,  leaves  an  Interest  in  the 
bargainor  which  is  not  a  trust,  within  the 
first  section  of  the  act"  We  quote  the  re- 
maining part  of  this  sentence  later  on. 

In  Battle  v.  Petway,  27  N.  G.  576,  44  Am. 
Dec.  69,  Ruffln,  G.  J.,  after  stating  the  dis- 
tinction between  those  cases  in  which  the 
cestui  que  trust  could  at  once  call  for  the 
conveyance  of  the  legal  titie,  and  those 
wherein  it  was  necessaiy  that  the  trustee 
should  retain  the  legal  title  to  protect  the  In- 
terest either  of  Immediate  or  ulterior  trusts, 
says:  "Now,  the  act  of  1812  did  not  mean  to 
change  the  nature  of  trusts,  the  relation  of 
trustee  and  cestui  que  trust  or  the  rights  of 
the  latter  against  the  former.  The  sole  pur- 
pose of  it  was  to  render  the  Interest  of  the 
cestui  que  trust  liable  at  law,  as  it  was  in 
equity,  for  the  debts  of  the  cestui  que  trust, 
in  certain  cases,  by  transferring  by  a  sale  or 
execution  against  the  cestui  que  trust  the 
legal  estate  of  the  trustee,  as  well  as  the 
trust  estate  of  the  debtor.  It  is  the  neces- 
sary construction  of  such  a  provision  that  it 
was  not  Intended  to  embrace  any  such  cases 
as  those  adverted  to,  in  which  the  trustee 
could  not  voluntarily  convey  to  the  debtor 
without  incurring  a  breach  of  trust  to  other 
persons,  with  whose  Interest  he  Is  also  char- 
ged" He  concludes:  "As  the  court  would 
not  decree  a  conveyance  at  the  suit  of  the 
cestui  que  trust  It  follows  that  we  must  hold 
that  the  trustee's  estate  would  not  be  di- 
vested by  a  sheriff's  sale  under  execution 
against  the  cestui  que  trust."  The  next  case 
in  which  the  question  is  discussed  is  Ander- 
son V.  Holloman,  46  N.  G.  169.  The  point  de- 
cided there  is  that  '*the  purchaser  at  a  sher- 
iff's sale  of  an  interest  resulting  to  a  debtor 
under  a  deed  of  trust  does  not  acquire  a  le- 
gal estate."  That  was  an  action  of  trespass 
q.  c.  f.  It  was  held  that  as  the  plaintiff  did 
not  show  actual  possession,  he  did  not  have 
the  legal  title,  which  drew  the  possession  to 
it  and  could  not  therefore,  maintain  the  ac- 
tion. The  debts  secured  by  the  trust  deed 
had  not  been  paid,  and  it  was  held  that,  un- 
til paid,  the  legal  titie  remained  in  the  trus- 
tee. No  case  is  cited  upon  this  point  In 
Thompson  v.  Ford,  29  N.  G.  418,  a  slave  had 
been  conveyed  in  trust  for  the  payment  of 
debts.  He  was  sold  under  execution  against 
the  party  executing  the  deed  in  trust  Buf- 
fin,  OL  J.,  said  that  no  titie  passed  under  the 
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second  section  of  the  act  of  1812,  because  It 
was  confined  to  mortgages  of  lands,  tene- 
ments, and  hereditaments;  nor  could  the 
slave  be  sold  under  the  first  section,  because 
when  he  was  sold  there  was  a  balance  due  on 
the  debts  secured  by  the  deed.  These  cases, 
being  the  only  ones  in  which  the  question  Is 
raised  prior  to  1870,  would  seem  to  settle 
the  proposition  that  a  resulting  trust,  such 
as  Staton  owned,  could  not  be  sold  under  ex- 
ecution against  the  cestui  que  trust  under 
the  first  section  of  the  act  of  1812.  It  would 
seem  to  be  equally  well  settled  by  these  de- 
cisions that  such  interest  could  be  sold  under 
the  second  section  of  the  act,  treating  it  as 
an  equity  of  redemption.  Returning  to  the 
case  of  Harrison  y.  Battle,  supra,  Hender- 
son, C  J.,  says:  *'But  we  believe  that,  so  far. 
as  regards  the  land,  Hunt* s  interest  may  be 
sold  under  the  second  section  of  the  act,  for 
we  cannot  distinguish  his  right  to  have  the 
land  again,  after  the  pajrment  of  the  debt  for 
which  It  stood  as  a  security,  from  an  equity 
of  redemption.  It  has  all  the  essentials  of 
that  right,  although  it  wants  some  of  its 
formal  parts.  It  is  conveyed  to  secure  the 
payment  of  a  debt  Upon  the  payment  of 
the  debt,  Hunt  has  a  right  to  call  for  a  re- 
conveyance. ♦  ♦  •  We  cannot,  therefore, 
distinguish  this  interest  from  an  equity  of 
redemption,  and  Its  exemption  from  sale  un- 
der a  fieri  facias  is  equally  an  evil  with  the 
exemption  of  equities  of  redemption.  The 
mischief  is  precisely  the  same,  and  we  there- 
fore think  it  is  within  the  spirit  of  the  sec- 
ond section  of  the  act  of  1812."  The  learned 
Justice  proceeds  to  say  that,  although  the 
creditor  has  a  remedy  at  law,  "it  is  not  an 
effectual  one.*'  He  decides  that  the  Jurisdic- 
tion of  the  court  of  equity  is  not  ousted  be- 
cause a  remedy  is  given  at  law,  '^unless  it  be 
a  plain  one,"  concluding:  "The  remedy  here 
is  more  effectual  because  this  court  ascer- 
tains all  the  claims  upon  the  thing,  and  sells 
the  corpus  itself.  The  purchaser  gets  what 
he  purchased — ^no  more  and  no  less.  He  does 
not  make  bis  gain  by  another's  loss."  It 
would  be  difficult  to  state  the  reasons  for  con- 
fining the  operation  of  the  act  of  1812  to  its 
terms  more  strongly  or  clearly.  How  far  the 
court  was  controlled  in  its  decision  by  the 
fact  that  the  debts  secured  by  the  trust  deed 
had  been  paid,  it  is  impossible  to  say. 

Returning  to  the  case  of  Pool  v.  Glover, 
supra,  we  find  Ruffin,  C.  J.,  concurring  in  the 
decision  that  the  resulting  trust  could  not 
be  sold  under  the  first  section;  a  part  of  his 
language  we  have  quoted,  referring  to  the 
trust,  concluding  with  these  words:  "But  Is 
an  equity  of  redemption  within  the  second 
branch  of  It  [the  act  of  1812]?  As  an  au- 
thority, none  could  be  more  apposite  to  the 
case  before  us.  The  counsel,  indeed,  endea- 
vored to  distinguish  the  cases  upon  the 
ground  that  in  Harrison  v.  Battle  the  time 
for  the  sale  had  passed,  and  enough  of  the 
estates  conveyed  had  been  sold  to  pay  all  the 
scneduled  debts,  whereas  here  the  time  for 


a  sale  has  not  arrived,  and  no  iMurt  of  the 
debt  has  been  paid.  But  that  distinction 
cannot  be  sustained,  for,  although  there 
might  be  something  in  it,  if  the  case  stood  on 
the  act  of  1812,  by  Itself,  yet  the  subsequent 
act  of  1812  subjects  the  legal  right  of  re- 
demption to  execution  In  like  manner  as 
the  equity  of  redemption  was  liable  under 
the  previous  act"  He  concludes  that  what- 
ever might  have  been  sold  after  the  day  of 
forfeiture  may  be  sold  before  that  day.  The 
learned  chief  Justice  discusses  the  question 
at  some  length.  As  was  his  custom,  he 
states  his  conclusions  forcibly  and  clearly. 
There  can  be  but  one  construction  put  upon 
his  opinion.  The  case  Is  dted  in  State  v. 
Pool,  27  N.  0.  106;  Doak  ▼.  Bank,  28  N.  0. 
832.  Since  1872  this  court  has  with  equal 
uniformity  held  that  a  resulting  trust  remain- 
ing in  the  grantor  conveying  property  to  se- 
cure the  payment  of  a  debt  therein  redted 
is  not  subject  to  sale  imder  execution.  In 
Sprinkle  v.  Martin,  66  N.  a  56,  It  would 
seem  that  the  exact  question  was  presented. 
The  action  was  for  the  recovery  of  a  tract 
of  land.  The  title  was  put  In  issue.  It  ap- 
peared that  the  plaintiff,  being  the  owner  of 
the  land,  on  March  27,  1866,  conveyed  it  to 
one  Cook  to  secure  the  payment  of  a  debt 
due  to  two  other  persons.  On  March  12, 
1869,  Cook  reconveyed  the  land  to  him.  On 
May  81,  1858,  the  interest  of  the  plaintifr  in 
the  land  was  sold  under  an  execution  issued 
upon  a  Judgment  against  him,  and  purchased 
by  the  defendant  The  sole  question  pre- 
sented by  the  exception  was  whether  the 
defendant  acquired  any  title  under  the  sale 
and  deed  made  pursuant  thereto.  Pearson, 
C.  J.,  said:  '*The  defendant  acquired  no  title 
by  his  purchase  at  the  sheriff's  sale,  for 
Sprinkle  [the  defendant  in  execution]  had  no 
estate  or  interest  in  the  land  which  could  be 
sold  by  the  sheriff  under  execution."  Citing 
Thompson  v.  Ford  and  Harrison  ▼.  Battle, 
supra.  He  says:  "After  all  the  debts  secur- 
ed by  the  deed  of  trust  are  satisfied,  the  re- 
sulting trust  becomes  liable  to  sale  under  ex- 
ecution, for  the  purchaser  may  then  take  the 
legal  as  well  as  the  equitable  estate  without 
prejudice  to  third  persons.  Such  Vas  the 
case  in  Harrison  v.  Battle."  While  it  is  true 
the  opinion  Is  short  and  no  other  authorities 
cited  than  those  named,  we  cannot  suppose 
that  the  chief  Justice  wrote  for  a  unanimous 
court  without  consideration.  Able  and  learn- 
ed counsel  represented  the  parties  in  this 
court 

The  question  was  again  before  this  court 
at  the  same  term  in  McKeithan  v.  Walker. 
66  N.  C.  95.  The  plaintiff,  having  docketed 
Judgment  against  the  defendant  made  a 
motion  based  upon  an  affidavit  pursuant  to 
section  266,  Code  Civ.  Proc.  (section  490, 
Code),  setting  forth  that  an  execution  had 
been  issued  on  the  Judgment  and  returned 
unsatisfied;  that  W.  J.  Brown  had  property 
in  his  possession  belonging  to  the  defendant, 
etc    Brown,   pursuant   to   notice,  appeared 
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and  stated  that  lie  lield  ft  deed  of  trust  ex- 
ecuted by  defendant  to  secnre  certain  debts, 
etc;  that,  if  said  debts  were  not  paid,  he 
was  directed  to  sell  the  land,  and  from  the 
proceeds  pay  them,  and  pay  the  surplus  to 
said  Walker.  Plaintiff  asked  the  court  to  dl* 
rect  the  sale  of  the  land,  etc.  Motion  denied, 
and  plaintiff  appealed.  Rodman,  J.,  said: 
"At  the  time  of  the  docketing,  therefore,  the 
defendant.  Walker,  had  a  resulting  trust  in 
the  land  conveyed,  after  payment  of  the 
debts  secured.'*  The  learned  Justice  proceeds 
to  declare  that  the  language  of  section  254, 
Code  Cly.  Proc.  (Code,  S  485),  is  sufficiently 
comprehensiye  to  include  equitable  as  well 
as  legal  estates,  and  that  by  docketing  the 
judgment  the  plaintiff  acquired  a  lien  on  the 
resulting  trust  of  the  defendant  He  says: 
"It  must  be  noted,  howerer,  that  this  section 
does  not  make  liable  to  sale  under  execution 
any  equitable  estates  which  were  not  so  by 
the  construction  of  the  act  of  1812  before  the 
Code  of  GlTll  Procedure.  In  order  to  sell  an 
equitable  estate  not  liable  to  sale  under  exe- 
cution at  law  by  that  act  (that  is  to  say,  one 
which  is  neither  a  pure  and  simple  trust,  nor 
an  equity  of  redemption),  the  plaintiff  in  the 
execution  must  still  resort  to  his  action,  as 
formerly  to  his  bill  in  equity,  to  ascertain  the 
rights  of  the  parties,  and  enforce  his  lien  by 
the  docketing  of  his  Judgment,  Instead  of 
by  the  filing  of  his  bill,  or  the  issuing  of  his 
summons  to  enforce  it  Thus  the  law  is 
made  more  uniform,  and  the  unnecessary  and 
useless  distinctions  between  legal  and  equi- 
table  estates  is  destroyed.  And  that  is  prob- 
ably as  far  as  the  law  can  go  in  that  dlree- 
tion."  The  court  therefore  twice,  at  the  same 
term,  held  that  a  resulting  trust,  such  as  the 
one  before  us,  could  not  be  sold  under  exe- 
cution. 

The  next  case  in  which  any  reference  Is 
made  to  the  subject  is  Hutchison  y.  Symons, 
67  N.  C.  156.  It  must  be  conceded  that  the 
question  was  not  presented  In  that  case,  and 
that  the  obseryations  of  Chief  Justice  Pear- 
son were  not  necessary  to  its  decision.  For 
the  first  time  we  find  any  criticism  of  Pool 
y.  Gloyer,  supra,  although  the  two  cases  de- 
cided at  the  preceding  term  cannot  be  recon- 
ciled with  it  The  chief  justice  says  plainly 
that  In  Pool  y.  Gloyer  there  was  "a  misap- 
prehension of  the  law,"  and  "a  confounding 
of  the  distinction  between  a  'trust'  and  'an 
equity  of  redemption.'"  He  accounts  for 
this  by  the  failure  of  the  court  to  adyert  to 
the  fact  that  in  Harrison  y.  Battle  all  of 
the  debts  secured  in  the  deed  of  trust  had 
been  paid,  etc.  As  we  haye  seen,  Ruffln,  0. 
J.,  expressly  notices  the  fact  that  in  the  first 
case  the  debts  had  been  paid,  whereas  In  the 
case  before  the  court  no  part  of  the  debts 
had  been  paid,  and  says  that  "the  distinc- 
tion cannot  be  sustained."  It  is  true  that  he 
giyes  a  reason  which  does  not  seem  respon- 
siye  to  the  objection  made  by  counsel.  He 
seems  to  think  that  the  question  is  affected 
by  the  act  of  1812,  which  subjects  the  legal 


right  of  redemption  to  sate.  The  reason 
which  eyidently  the  distinguished  counsel 
for  the  defendant  gaye  for  the  distinction 
was  that  until  the  debts  were  paid  the  trust 
was  not  a  pure,  unmixed  one,  as  in  Harrison 
y.  Battle.  This  distinction  is  clearly  recog- 
nisECd  and  pointed  out  by  Pearson,  G.  J.,  in 
Sprinkle  y.  Martin,  supra.  It  is  difficult  to 
understand  why  he  did  not  make  the  crit- 
icism of  Pool  y.  Gloyer  In  Sprinkle  y.  Martin, 
wherein  his  opinion  is  in  direct  confiict  with 
that  case.  Howeyer  this  may  be,  there  can 
be  no  misunderstanding  the  opinion  of  the 
chief  justice.  He  says  that  the  distinction 
between  a  trust  and  an  equity  of  redemption, 
though  plain,  is  confounded  by  the  decision 
in  Pool  y.  Gloyer,  "notwithstanding  that  the 
statute  of  1812,  by  haying  two  distinct  sec- 
tions, takes  care  to  preyent  this  confusion, 
and  treats  a  trust  and  an  equity  of  redemp- 
tion as  two  separate  and  distinct  things." 
The  effect  of  the  act  of  1812  is  again  dis- 
cussed in  Tally  y.  Reed,  72  N.  0.  336,  by 
Beade,  J.,  and  Sprinkle  y.  Martin  approyed. 
The  relation  of  the  parties  there  was  yendor 
and  yendee,  and  it  was  held  that  the  Interest 
of  the  yendor  was  not  subject  to  sale  undeT 
execution. 

This  line  of  cases  has  been  uniformly  fol- 
lowed. Mannlx  y.  Ihrie,  76  N.  O.  299;  Hard- 
in y.  Ray  (1885)  94  N.  O.  456;  Trimble  y. 
Hunter  a889)  104  N.  0.  129,  10  S.  B.  291; 
Byerett  y.  Raby,  104  N.  0.  479,  10  S.  B.  526, 
17  Am.  St  Rep.  685;  Gorrell  y.  Aliqmugh, 
120  N.  C.  862,  27  S.  B.  85;  Johnston  y.  Case, 
181  N.  C.  492,  42  S.  B.  957.  In  seyeral  of 
these  cases  the  exact  point  was  not  inyolyed. 
They  are  dted  for  the  purpose  of  showing 
that  since  1872  there  has  been  a  uniform 
current  of  decisions  dtlng  and  approying 
Sprinkle  y.  Martin  and  McKelthan  y.  Walk- 
er, supra.  In  but  one  of  them  (Hutchison 
y.  Symons,  supra)  is  Pool  y.  Gloyer  cited, 
and  then,  as  we  haye  seen,  strangly  criticis- 
ed. It  is  true  that  in  some  of  the  cases 
Harrison  y.  Battie  Is  cited,  and  we  concur 
with  his  honor  in  the  opinion  that  its  full 
scope  is  not  adyerted  to.  While  the  point 
actually  decided  in  that  case  is  that  the  re- 
sulting trust  in  the  grantor  was  likened  to 
an  equity  of  redemption,  the  fact  is  that 
the  debts  were  paid  from  other  sources.  It 
Is  true,  as  said  by  his  honor,  that  it  does 
not  clearly  appear  whether  they  were  paid 
before  or  after  the  teste  of  the  execution 
or  leyy  on  the  land.  It  is  clear  that  both 
Ruffln  and  Pearson,  O.  J.,  treated  the  case 
upon  the  theory  that  they  were  paid  prior 
to  the  teste  of  the  execution.  It  is  certainly 
a  subject  of  regret  that  a  question  of  so 
much  practical  importance  to  both  debtor 
and  creditor  has  been  inyolyed  in  uncer- 
tainty. We  cannot  concur  with  his  honor 
in  the  opinion  that  the  point  is  not  presented 
in  Sprinkle  y.  Martin  and  McKelthan  y. 
Walker.  In  our  opinion,  those  cases  conflict 
with  the  reasoning  of  the  court  In  Harrison 
y.  Battie.    We  cannot  reconcile  them  with 
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Po6l  T.  Gloyer,  sopnu  While,  as  we  have 
satd,  the  point  was  not  presented  In  Hutchi- 
son Y.  Symons,  we  cannot  escape  the  convic- 
tion that  Chief  Jnatlce  Pearson,  writing  for 
the  same  court  which  had  decided  Sprinkle 
y.  Martin  and  McKelthan  t.  Walker  at  Jan- 
nary  term,  1872,  took  occasion  at  the  next 
succeeding  term  to  express  his  dissent  from 
Pool  y.  Glover,  and  give  his  reasons  therefor. 
It  Is  Important  that  the  question  be  set- 
tled, so  that  counsel  may  know  how  to  ad- 
vise clients,  and  property  affected  by  equi- 
table titles  shall  not  be  made  the  subject  of 
speculation,  and  sacrificed  by  being  exposed 
to  sale  und»  conditions  which  make  the 
right  acquired  uncertain.  We  are,  In  view 
of  the  decisions  of  this  court,  compelled  to 
decide  which  of  the  two  conflicting  lines  of 
Judicial  Interpretation  we  will  adoot  As  we 
have  endeavored  to  show,  this  court  has 
since  1872  uniformly  held  that  such  interest 
or  estate  as  Felix  Staton  had  In  the  laud  was 
subject  to  the  lien  of  a  docketed  Judgment, 
but  that  It  could  be  enforced  only  by  a  civil 
action  in  the  nature  of  a  bill  In  equity.  Mr. 
Freeman,  in  his  work  on  Executions,  188, 
says  that  the  English  decisions  confined  the 
operation  of  the  statute  29  Gar.  II,  c.  8,  to 
"dear  and  unmixed  trusts."  He  further 
says  that  In  North  Carolina,  and  other  states 
which  he  names,  "the  decisions  are  In  sub- 
stantial harmony  with  those  made  under  the 
statute  of  29  Car.  II.  Lands  are  not  then 
subject  to  execution  against  the  cestui  que 
trust  unless  the  trustee  could  convey  him 
the  entire  legal  title  without  committing  a 
breach  of  trust.'*  The  same  conclusion  Is 
reached  by  the  Supreme  Court  of  South 
Carolina  In  Briatow  v.  McCall,  16  S.  C.  548. 
We  concur  with  the  opinion  of  Judge  Pear- 
son that  the  statute  expressly  recognizes  the 
distinction  between  a  resulting  trust  and  an 
equity  of  redemption.  The  origin,  history, 
development,  and  attributes  of  the  two  are 
a  part  of  the  common  learning  of  students 
of  our  Jurisprudence.  We  think  that  we  can 
discover  In  the  language  of  the  chief  Justice 
in  his  opinion  In  Pool  v.  Glover  that  his  mind 
was  Impressed  with  the  difficulty  of  extend- 
ing the  section  of  the  statute  authorizing 
the  sale  of  "trusts**  to  Include  an  equity  of 
redemption.  However  this  may  be,  in  our 
opinion  the  later  decisions  are  controlling 
as  authority.  In  view  of  the  complications 
often  attending  the  adjustment  of  the 
amount  of  Indebtedness,  the  rights  of  cred- 
itors, homestead  and  dower  rights  of  the 
debtor  and  his  wife,  we  think  It  better  for 
all  Interests  involved  that,  except  when  the 
trust  Is  "pure  and  unmixed,'*  and  it  Is  the 
right  of  the  cestui  que  trust  to  call  for  the 
Immediate  conveyance  of  the  legal  title,  the 
lien  of  the  Judgment  creditor  should  be  en- 
forced by  a  civil  action.  All  persons  having 
any  Interest  In  the  land  or  the  proceeds  of 
the  sale  may  be  brought  before  the  court, 
and  decrees  may  be  so  molded  that  tbey 
may  be  protected,   and  a   clear  title  sold. 


This  la  especially  true  at  flila  tilme,  when 
homestead  rights  are  Involved  and  to  be  pre- 
served. This  Is  lllnstrated  In  Leak  t.  Gay, 
107  N.  C.  468»  12  8.  B.  812,  and  many  other 
cases  In  our  Reports.  The  Judgment,  when 
docketed,  fixes  the  lien  so  that  the  rights  of 
the  creditor  are  protected.  The  remedy  la 
simple  and  Inexpensive.  The  creditor  sets 
forth  In  a  verified  complaint  a  concise  state- 
ment of  the  facts,  and  the  verified  answer  of 
the  defendant  brings  before  the  court  the 
exact  condition  of  the  title,  ao  that  a  de^ 
cree  may  be  made  promptly. 

The  plaintifE,  however,  says  that,  conced- 
ing that  the  Interest  of  Staton  was  not  an 
equity  of  redemption,  and  not  subject  to  sale 
under  the  second  section  of  the  act,  and 
conceding,  further,  that  such  interest  could 
not  be  sold  under  the  first  section  prlcMr  to 
1883,  this  section  was  so  amended  by  Code 
1883,  §  450,  that  It  Is  now  subject  to  sale. 
He  calls  our  attention  to  the  change  made 
at  that  time.  The  original  act  providea  that 
when  any  person  shall  be  seised,  etc.,  of  any 
lands,  etc..  In  trust  for  any  i)erson  ingalnst 
whom  any  execution  or  other  process  shall 
be  Issued,  such  estate  may  be  levied  on  or 
sold  under  such  execution  or  process,  ''and 
the  purchaser  thereof  shall  hold  and  enjoy 
the  same  freed  and  discharged  from  all  in- 
cumbrances Of  the  person  so  seised  or  poa- 
sessed  in  trust  aa  aforesaid."  The  last  clause 
is  stricken  from  the  section  In  the  Code  of 
1883.  The  plaintlff*B  counsel  says  that  the 
reason  assigned  by  the  court  why  mixed 
trusts  could  not  be  sold  under  execution  was 
that,  by  virtue  of  the  statute,  the  legal  aa 
well  as  the  equitable  title  vested  in  the  pur^ 
chaser,  thereby  preventing  the  trustee  from 
executing  the  trust  Counsel  overlooked  the 
fact  that  the  language  stricken  out  In  sub- 
section 4,  §  450,  is  Incorporated  \A  section 
452.  Hence  so  much  of  the  argument  as 
relates  to  that  phase  of  the  case  becomes  ir- 
relevant If  the  sale  Is  sustained,  the  legal 
titie  passed  from  Mr.  Johnston  into  the  plain- 
tiff. The  real  test  which  Is  applied  in  all 
of  the  cases  is  whether  the  trust  Is  pure  and 
unmixed,  so  that  the  cestui  que  trust  may 
immediately,  and  without  afCecting  or  dis- 
turbing the  relation  of  the  trustee  to  any 
other  person,  call  for  the  legal  estate.  If  so, 
his  estate  may  be  sold  under  execution;  oth- 
erwise it  may  not  be.  We  think  this  the 
true  criterion  by  which  to  solve  the  question. 

To  the  end  that  we  may  be  clearly  under- 
stood, we  deem  it  not  improper  to  say  tliat 
our  decision  is  confined  to  deeds  of  trust 
both  in  form  and  substance.  It  does  not  in 
any  manner  Involve  mortgages  wherein  an 
estate  Is  conveyed  either  to  the  creditor  or 
to  some  third  person  upon  condition  that  If 
the  indebtedness  be  paid  at  maturity,  "the 
deed  and  every  clause  thereof  are  null  and 
void.*'  It  has  become  usual  to  Insert  a  fur- 
ther clause  empowering  the  mortgagee,  who 
may  be  either  the  creditor  or  some  third  per- 
son named  in  the  deed,  in  the  event  of  a 
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failure  to  pajr  the  debt  hy  the  mortgagor,  to 
sell,  and  ftrom  the  proceeds  pay  tbe  debt* 
and  tbe  residue  to  the  mortgagor.  Tbe  right 
left  In  the  mortgagor  is  twofold — ^flrst,  to  pay 
the  debt  before  maturity,  and  thus  perform 
the  condition  by  which  the  deed  Is  avoided 
at  law;  and,  second,  after  forfeiture  and 
condition  broken,  to  pay  the  debt,  and  have 
a  reconreyanoe.  Under  our  statute,  this  is 
accomplished  by  cancellation  of  record.  This 
latter  right  Is  a  well-defined  estate,  created 
and  recognized  originally  only  in  equity,  but* 
by  a  process  of  Judicial  evolution  and  legisla* 
tire  enactment,  recognised  at  law.  Bisp* 
ham,  Bq.  160.  This  estate  was  well  known 
to  lawyers  prior  to  the  statute  of  29  Car. 
II;  and,  when  it  was  described  in  the  sec* 
ond  section  of  the  act  in  contradistinction 
to  trusts*  it  was  clearly,  as  said  by  Pearson, 
C.  J.,  a  recognition  that  it  was  a  separate 
and  distinct  thing  from  a  resulting  trust 
While  it  is  true  that  In  one  sense  the  act  of 
1812  was  remedial,  and  should  be  construed 
to  advance  the  remedy  and  remedy  the  evil« 
it  was  also  in  derogation  of  tbe  common 
law  and  the  statutes  then  in  force,  which 
permitted  only  well-defined  estates  to  be 
sold  und«r  execution.  Henderson,  O.  J.,  in 
Harrison  v.  Battle,  supra,  concedes  that  a 
resnltlng  trust  such  as  Hunt  had  in  the  land 
is  not  within  the  words  of  the  second  section 
of  the  act,  but  says  that  it  comes  within 
its  spirit 

Upon  a  careful  review  of  the  question,  the 
adjudged  cases,  and  the  language  of  the  act 
we  conclude: 

(1)  That  when  land  is  conveyed  to  a  trus- 
tee upon  a  declaration  of  trust  (and  there 
is  no  clause  of  defeasance  in  the  deed),  to 
sell  for  the  payment  of  debt  or  to  discharge 
any  other  duty,  In  which  persons  other  than 
the  Judgment  debtor  have  an  interest,  or 
when  for  any  other  reason  the  Judgment 
debtor  may  not  call  for  an  immediate  trans- 
fer of  the  legal  title,  the  interest  estate,  or 
right  of  the  Judgment  debtor,  although  sub- 
ject to  the  lien  of  a  docketed  Judgment  can- 
not be  sold,  under  execution.  The  lien  can 
be  enforced  only  by  Judgment  rendered  in 
a  civil  action. 

(2)  That  an  equity  of  redemption,  as  we 
have  defined  it  whether  created  by  mort- 
gage deed  made  to  the  creditor,  or  to  a  third 
person,  with  or  without  power  of  sale,  may 
be  sold  under  execution,  as  provided  by  sec- 
tion 460,  subsec.  8,  of  the  Code,  being  sec- 
tion 2  of  the  act  of  1812. 

We  do  not  think  the  interlocutory  Judg- 
ment rendered  by  Judge  Brown  at  March 
term,  1803,  affects  the  rights  of  the  parties. 
The  recitals  by  his  honor  were  made  only 
for  the  purpose  of  directing  the  commis- 
sioner how  to  proceed  in  that  action.  It  was 
not  a  final  determinatioa  of  the  rights  of 
tbe  parties.  The  land  was  not  sold  by  the 
commissioner.  His  honor's  Judgment,  from 
which  this  appeal  is  taken,  does  not  treat 
the  interlocutory  Judgment  as  in  any  manner 
60  8.B.— 22 


affecting  the  questions  decided  la  this  ac- 
tion. We  concur  with  his  honor  in  the  opin- 
ion that  the  provisions  of  section  451  of  the 
Code  are  not  mandatory.  Thorpe  v.  Ricks, 
21  N.  C.  619. 

For  the  reasons  pointed  out,  the  Judgment 
of  the  court  below  must  be  reversed*  with  di- 
rections to  It  to  render  Judgment  upon  the 
case  agreed  for  the  defendant    Reversed. 

(12S  Oft.  608) 

MflSTROPOLITAN  LIFB  INS.  CO.  v. 

CAUDLE. 

(Supreme  Court  of  Georgia.    March  28,  1006.) 

INSUBANOB— ACTION    ON    POLIOT— LDOTATIONS 

— B8T0PPEL. 

1.  A  Stipulation  In  a  policy  of  Insurance  that 
''no  suit  shall  be  brought  against  the  company 
after  one  year  from  the  date  of  the  death  of  the 
insured*'  is  valid.  The  time  is  reasonable,  and, 
the  Insured  having  assented  to  the  stipulation 
by  accepting  the  policy*  his  administratrix  will 
be  boimd  by  It 

[Ed.  Note. — ^For  cases  In  point  see  voL  28, 
Gent  Dig.  Insurance,  tt  1644,  1646.] 

2.  Before  the  insurance  company  will  be  es- 
topped from  pleading  the  contractual  limitation 
in  bar  to  a  suit  on  the  policy,  it  must  appear 
that  the  conduct  of  the  company  prevented  the 
bringing  of  tbe  suit  within  the  stipulated  time. 
Where  it  appears  that  the  company  denied  lia- 
bility eight  months  before  the  expiration  of  the 
year  In  which  the  action  was  to  be  brought,  and 
did  nothing  after  its  denial  of  liability  to  deter 
the  plaintiff  from  instituting  suit  a  failure  to 
sue  within  tbe  contract  time  is  a  bar  to  a  re- 
covery. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  28, 
Cent  Dig.  Insurance,  If  1661,  1653;  vol.  83, 
Cent  Dig.  Limitation  of  Actions,  Sf  66-^] 

(Syllabus  by  the  Court) 

Error  from  City  Court  6t  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

Action  by  Delaney  A.  Caudle  against  the 
Metropolitan  Life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

C.  Henry  Cohen,  for  plaintiff  in  errcN:. 
Austin  Branch  and  Geo.  T.  Jackson,  for  de- 
fendant in  error. 

EVANS,  J.  The  Metropolitan  Life  Insur- 
ance Company  Issued  a  policy  on  the  life  of 
William  A.  Caudle.  The  insured  died  on  the 
6th  day  of  March,  1002.  Delaney  A.  Caudle, 
his  administratrix,  brought  suit  to  recover 
the  amount  alleged  to  be  due  upon  the  pol- 
icy of  insurance.  This  suit  was  Instituted  in 
the  city  court  of  Richmond  county,  and  was 
filed  on  July  18,  1903.  A  copy  of  the  policy 
of  insurance  was  attached  to  the  petition, 
and  in  the  copy  the  following  stipulation 
appeared:  "No  suit  shall  be  brought  against 
the  company  after  one  year  from  the  date  of 
the  death  of  the  insured.  If  any  suit  be 
commenced  after  one  year,  the  lapse  of  time 
shall  be  conclusive,  evidence  against  any 
claim,  the  provisions  of  any  and  all  statutes 
of  limitation  to  the  contrary  notwithstand- 
ing." The  defendant  demurred  to  the  dec- 
laration on  the  ground  that  the  suit  was  not 
brought  within  the  time  limited  by  the  con- 
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tract  To  meet  this  demurrer,  the  plaintiff 
amended,  alleging  that  immediately  after  the 
death  of  the  Insured  she  delivered  the  policy 
to  the  defendant's  agent,  and  entered  into 
negotiations  looking  to  a  settlement  of  her 
claim;  that  by  conversations  had  with  the 
agent  from  time  to  time  her  hopea  were 
raised,  and  she  was  flattered  Into  believing 
chat  the  amount  of  the  policy  would  be  paid 
if  she  would  remain  quiescent,  and  the  rep- 
resentations of  the  company's  agent -Induced 
her  to'  postpone  bringing  suit;  that  these  ne- 
gotiations were  not  finally  concluded  till  July 
21,  1902,  when  they  were  broken  off,  and 
the  policy  returned  to  her  by  the  company 
upon  the  demand  of  her  attorney.  A  special 
demurrer  to  this  amendment  was  filed  by  the 
defendant,  but  was  dismissed  by  the  court 
on  the  ground  that  it  was  filed  too  late. 
Aftor  the  allowance  of  the  amendment,  the 
court  overruled  the  general  demurrer  to  the 
petition,  and  to  the  disposition  thus  made  of 
the  company's  demurrers  it  excepts. 

A  party  may  contract  that  the  time  for 
bringing  an  action  shall  be  limited,  and,  if 
such  time  is  reasonable,  he  will  be  bound  by 
hl8  contract  Brooks  v.  Qa.  Home  Ins.  Co., 
09  Ga.  117,  24  8.  B.  869;  Melscm  ▼.  Insur- 
ance Co.,  97  Ga.  722,  25  8.  B.  189,  and  cases 
cited.  "A  stipulation  in  a  policy  of  insur- 
ance that  no  action  for  loss  or  damage  shall 
be  sustained  unless  commenced  within  twelve 
months  after  such  loss  or  damage  occurs  is 
valid.  The  time  is  reasonable,  and  the  as- 
sured, having  assented  to  the  stipulation  by 
accepting  the  policy,  is  bound  by  it"  Un- 
derwriters* Agency  v.  8utherlin,  55  Ga.  268. 
The  defendant  in  error  contends  that  the 
facts  alleged  in  the  amendment  take  the  case 
out  of  the  rule  announced  in  the  case  last 
cited,  and  he  relies  upon  the  case  of  Hart- 
ford Fire  Ins.  Go.  v.  Amos,  98  Ga.  533,  25 
S.  B.  575.  In  that  case  the  plaintiff  gave  as 
a  reason  why  the  suit  was  not  sooner  insti- 
tuted that  the  defendant  had  promised  to 
adjust  and  pay  the  loss  when  certain  gar- 
nishment cases  should  be  disposed  of,  and 
that  the  plaintiff  relied  upon  this  promise, 
which  was  calculated  to  throw  her  off  her 
guard  and  lull  her  into  a  sense  of  security 
by  inducing  her  to  believe  that  the  company 
had  waived  the  stipulation  in  the  policy  that 
suit  should  be  commenced  within  12  months 
next  after  the  fire.  The  record  in  that  case 
is  not  clear,  but  from  the  report  of  it  we 
gather  that  this  court  treated  the  plalntifTs 
amendment  to  her  petition  as  alleging  that 
the  period  of  limitation  fixed  by  the  policy 
had  expired  before  the  garnishment  cases 
were  disposed  of,  and  it  was  not  till  they 
were  disposed  of  that  the  company  repudi- 
ated its  promise  to  pay  the  loss.  The  case 
is  distinguishable  from  the  case  at  bar  In 
two  particulars:  (1)  The  limitation  period 
had  altogether  expired  before  the  Insurance 
company  refused  to  comply  with  its  promise 
to  pay;  and  (2)  the  delay  in  bringing  the  ac- 
tion was  caused  by  an  agreement  made  by 
the  insurance  company,  and  not  merely  bj 


Its  local  agent  fit  ta  not  In  tiie  power  of 
local  agents,  or  of  adjusting  agents  of  the 
company,  without  express  authority  from  the 
managing  officers,  to  waive  such  stipulation 
after  the  loss  or  damage  occurs."  Under- 
writers' Agency  v.  Sutherlin,  supra.  The 
policy  sued  on  in  this  case  gave  notice  to  the 
insured  that  the  company's  agents  were  not 
authorized  to  make,  alter,  or  discharge  con- 
tracts, nor  to  waive  forfcdturea  The  plain- 
tiff does  not  charge  that  the  managing  offi- 
cers of  the  defendant  company  in  any  way 
misled  her  or  knew  of  the  representations 
made  by  its  local  agent  The  insured,  by 
his  contract,  stipulated  that  no  action  on  the 
policy  should  be  brought  after  the  expiration 
of  one  year  from  his  death.  The  policy  was 
returned  to  the  plaintiff  when  the  negotia- 
tions for  a  settiement  were  iMroken  oflC,  and 
she  had  possession  of  it  for  about  eight 
months  before  this  period  of  limitation  ex- 
pired, with  a  distinct  denial  from  the  insur- 
ance company  of  its  liability.  No  excuse  la 
offered  why  the  action  was  not  brought  dur- 
ing this  time.  The  court  should  tharefore 
have  enforced  the  contract  of  the  insured  by 
sustaining  the  general  demurrer  and  dlsmlss- 
Ing  the  action  because  the  administratrix  of 
the  insured  had  not  brought  the  suit  upon 
the  policy  within  tiie  time  limited  theretn* 

Judgment  reversed.  All  the  Justicea  con- 
cur* 

(122  Qa.  606) 
FIDELITY  ft  DEPOSIT  CO.  OP  MARY- 
LAND V.  M.  BICH  ft  BBOS.  (two  cases). 

(Supreme  Court  of  Georgia.    March  25,  1905.) 

GUARDIAN     AND     WARD  ^  NECESSARIES  —  PUB- 

OHASE  ON  OBEDrr— GUARDIAN'S  BOND^ 

TiTABTT«ITIEB  OF  SURKTT. 

1.  A  guardian  is  not  permitted  by  law  to  bind 
the  estate  of  his  ward  by  a  contract  for  tiie 
purchase  of  goods  on  credit,  even  though  the 
goods  be  for  the  use  of  the  ward,  and  properly 
classed  as  necessaries. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  25. 
Cent  Dig.  Guardian  and  Ward,  §(  126,  219.] 

2.  The  surety  on  a  guardian's  bond  is  only 
prima  facie  bound  by  a  judgment  against  the 
estate  of  the  ward,  to  which  he  was  not  a  party. 

8.  In  a  suit  against  the  principal  and  sure^ 
on  a  guardian's  bond,  where  it  affirmatively  ap- 
pears from  the  petition  as  amended  tliat  the  al- 
leged breach  of  the  l>ond  consisted  of  the  refusal 
of  the  principal  to  pay  a  judgment  against  the 
estate  of  the  ward  obtained  in  an  action  on  open 
account  for  clothing  sold  the  guardian  for  the 
benefit  of  the  ward,  a  general  demurrer  to  the 
petition  should  have  been  sustained. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Ck>urt,  Fulton  Coun- 
ty; J.  H.  Lumpkin,  Judge. 

Actlcms  by  M.  Rich  &  Bros,  against  the 
Fidelity  &  Deposit  Company  of  Maryland. 
Judgment  for  plaintiffs,  and  defendant  luringa 
error.    Reversed. 

Rosser  dc  Brandon,  for  plaintiff  In  error. 
J.  B.  &  Ia  F.  McClelland  and  Westmoreland 
Bros.,  for  defendants  in  error. 

CANDLER,  J.  These  cases  come  op  on  ex^ 
ceptlons  to  the  overruling  of  demnzTera»  gen* 
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enl  and  tpedal,  to  the  plalntUTt  petlttonfl. 
They  were  separate  suits  against  the  prind* 
pal  defendant  In  the  court  below  as  guardian 
of  each  of  two  minor  children,  aad  against 
the  security  on  her  bond  as  guardian.  As  the 
two  cases  Involved  Identical  questions,  they 
were  argued  together  in  this  court,  and  will 
be  so  decided. 

The  substance  of  the  petitions  was  as  fol« 
lows:  On  a  day  named,  Mrs.  B.  K.  Bigby, 
as  principal,  and  the  Fidelity  &  Deposit  Com- 
pany of  Maryland,  as  security,  executed  in 
writing  a  guardian's  bond,  payable  to  Hul- 
sey,  then  ordinary  of  Fulton  county,  and  his 
successors  in  ofBce,  in  the  sum  of  $18,000, 
conditioned  upon  the  faithful  performance  by 
the  principal  of  her  trust  as  guardian  of 
named  minors.  There  has  been  a  breach  of 
the  bond,  in  that  on  a  day  set  out  the  plain- 
tilfs  obtained  in  the  city  court  of  Atlanta 
Judgments  against  Mrs.  Bigby,  as  guardian 
of  two  of  the  minors,  for  $510.72  and  $223.- 
61,  respectively,  besides  interest  and  costs. 
Payment  of  these  Judgments  was  demanded 
of  the  defendant  therein,  but  was  refused, 
and  the  executions  issued  thereon  were  pla- 
ced In  the  hands  of  the  sheriff  for  levy  and 
execution.  The  sheriff  was  unable  to  find 
any  property  upon  which  to  levy,  and  made 
a  return  of  nulla  bona  on  each  execution. 
The  Judgments  are  unpaid,  and  the  plaintiffs 
are  Interested  in  the  bond  within  the  mean- 
ing of  the  law  for  such  cases  made  and  pro- 
vided. Each  petition  was  amended  by  al- 
leging **that  the  said  Judgment  was  obtained 
against  the  said  Elizabeth  K.  Bigby  as  guard- 
ian on  an  account  for  clothing  and  other 
goods  sold  to  the  said  guardian  for  the  use 
and  benefit  of  her  said  ward,  the  said  articles 
being  necessaries  for  the  said  ward  in  her 
station  in  life  and  society,  and  were  proper 
and  legal  charges  against  the  ward's  estate.'* 
The  ground  of  special  demurrer  was  that  the 
petition  did  not  specifically  set  out  upon  what 
cause  of  action  the  Judgment  therein  refer- 
red to  was  rendered,  so  that  it  might  appear 
whether  the  cause  of  action  was  one  wherein 
there  could  be  a  binding  Judgment  against 
the  estate  of  the  ward  and  the  surety  on  the 
guardian's  bond. 

The  power  of  a  guardian  to  make  con- 
tracts binding  upon  the  estate  of  his  ward  Is 
strictly  limited.  "The  guardian  cannot  bor^ 
row  money  and  bind  his  ward  therefor;  nor 
can  he,  by  any  contract  other  than  those 
specially  allowed  by  law,  bind  his  ward's 
property,  or  create  any  lien  thereon."  Glv. 
Code  1895,  |  2555.  The  contracts  "specially 
allowed  by  law"  do  not  include  a  contract 
for  the  purchase  and  sale  of  goods  on  credit, 
even  though  they  be  for  the  benefit  of  the 
ward,  and  properly  classed  as  necessaries. 
Poole  T.  Wilkinson,  42  Ga.  540;  Howard  v. 
Cassels,  106  Ga.  416,  31  S.  E.  562,  70  Am.  St 
Rep.  44.  Whatever  the  binding  effect  on 
the  estate  of  the  ward  of  a  Judgment  In  an 
action  brought  on  such  an  unauthorized  con- 
tract, it  certainly  does  not  conclude  the  sure- 


ty on  the  guardian's  bond,  who  was  not  a 
party  to  the  suit  and  who,  therefore,  was 
not  bound  to  see  that  every  defense  possible 
was  pleaded  against  it  Bryant  v.  Owen,  1 
Ga.  866;  Bennett  v.  Graham,  71  Ga.  211; 
Gibson  y.  Robinson,  90  Ga.  766,  16  &  E.  969, 
86  Am.  St  Rep.  250.  (2)  It  necessarily  fol- 
lows that  where,  in  a  suit  on  a  guardian's 
bond,  the  petition  shows  on  its  face  that  the 
alleged  breach  of  the  bond  was  the  refusal 
to  pay  a  Judgment  based  upon  a  suit  on  a  ' 
contract  not  binding  upon  the  ward's  estate, 
the  suit  must  fail. 

This  case  is  easily  distinguished  ftom  that 
of  Lewis  y.  OUver,  96  Ga.  260,  22  8.  E.  949, 
relied  on  by  counsel  for  the  defendant  in  er* 
ror.  In  the  case  dted  it  appeared  merely 
that  a  Judgment  had  been  obtained  against 
the  estate  of  the  ward,  and  that  upon  the 
execution  issued  thereon  the  sheriff  had  en- 
tered a  return  of  nulla  bona.  Apparently, 
the  'Judgment  was  a  valid  lien  against  the 
estate  of  the  ward;  in  any  event  every  pre- 
sumption was  in  favor  of  its  validity.  Here 
the  petition,  as  amended,  discloses  the  fact 
that  the  Judgment  was  rendered  in  a  suit  on 
a  contract  which  could  not  bind  the  estate  of 
the  ward,  and  consequently  that  there  has 
been  no  breach  of  the  bond. 

In  view  of  what  is  here  held,  it  is  obvi- 
ously unnecessary  to  pass  upon  the  special 
demurrer.  We  are  of  opinion  that  the  peti- 
tion as  amended  was  fatally  defective,  and 
should  have  been  dismissed  on  general  de- 
murrer. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(122  CkU  498) 

MOXLEY  y.  GEORGIA  RY.  ft  ELEOTRIC 

CO. 

(Supreme  Court  of  Georgia.    March  25,  1905.) 

NEW    TBIAIi— BRIEF    OW    EVIDENCE— DISMISSAI.. 

A  brief  of  evidence  is  essential  to  the  valid- 
ity of  any  motion  for  a  new  trial,  and  a  paper 
presented  as  a  motion  for  a  new  trial,  which 
was  unaccompanied  by  anything  purporting  to 
be  a  brief  of  the  evidence  introduced  on  the 
trial,  was  properly  dismissed. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  87, 
Cent  Dig.  New  Trial,  {  273.1 

(Syllabus  by  the  Court) 

Error  from  City  0>urt  of  Atlanta;  A.  E. 
Chlhoun,  Judge. 

Action  by  Louisa  E.  Moxley  against  tlie 
Georgia  Railway  &  Electric  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  ^• 
ror.    Affirmed. 

Andrews  A  Skeen,  for  plaintiff  in  error. 
RoBser  &  Brandon,  W.  T.  Colquitt,  and  B. 
J.  Conyers,  for  defendant  in  error. 

CANDLER,  J.  In  a  suit  by  Mrs.  Louisa 
E.  Moxley  agHinst  the  Georgia  Railway  & 
Electric  Company,  a  verdict  was  rendered 
for  the  defendant    The  plaintiff  illed  a  mo- 
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Hon  for  a  new  trial  <m  fbe  gtonnda  that  the 
verdict  was  contrary  to  law  and  the  evi- 
dence^ and  decidedly  against  the  preponder- 
ance of  the  evidence,  and  on  the  further 
ground  that  the  Judge  who  tried  the  case 
was  disqualified  on  account  of  relationship  to 
a  stockholder  of  the  defendant  company.  No 
brief  of  evidence  was  filed  with  this  motion. 
The  judge  passed  an  order  requiring  the  de- 
fendant to  show  cause  why  a  new  trial 
should  not  be  granted  as  prayed,  and  giving 
the  plalntifl?  until  the  final  hearing  of  the 
motion  to  prepare  and  file  a  brief  of  evi- 
dence and  to  amend  her  motion.  When  the 
motion  came  on  to  be  heard,  no  brief  of  evi- 
dence had  been  filed,  and  thereupon  the  de-. 
fendant  moved  to  dismiss.  Counsel  for  the 
plaintiff  "insisted  that,  for  the  conslderatioa 
of  the  fourth  ground  of  the  motion  for  a  new 
trial,  no  brief  of  the  evidence  produced  upon 
the  trial  was  material,  relevant,  or  neces- 
sary; grounds  1,  2,  and  3  of  said  mdtlon 
being  by  movant  therein  abandoned.*'  The 
court  dismissed  the  motion  for  a  new  trial, 
and  the  plaintiff  excepted. 

Whether  a  motion  for  a  new  trial  is  the 
proper  method  of  calling  in  question  the 
qualification  of  the  trial  Judge  is  a  point  up- 
on which  we  are  not  free  from  doubt;  but, 
as  there  Is  nothing  in  the  record  or  the  orig- 
inal briefs  filed  by  counsel  to  Indicate  that 
any  objection  was  made  to  this  procedure, 
we  will  treat  the  case  as  it  was  treated  by 
counsel  for  both  sides,  without  adjudicating 
that  question.  Under  the  repeated  rulings 
of  this  court  a  brief  of  evidence  of  some 
sort  Is  indispensable  to  a  valid  motion  for  a 
new  trial.  A  paper  setting  forth  the  mov- 
ant's reasons  for  asking  for  a  new  trial  is 
not,  In  legal  contemplation,  a  motion,  unless 
it  Is  accompanied  by  a  brief  of  the  evidence. 
Baker  v.  Johnson,  99  Ga.  374,  27  S.  B.  706; 
Mize  V.  Americus  Co.,  106  Ga.  140,  32  8.  B. 
22.  These  decisions  rest  squarely  upon  the 
provisions  of  the  statute.  Civ.  Code  1895,  ${ 
5484,  5488,  6680.  It  is  contended,  however, 
that,  inasmuch  as  the  only  ground  of  the 
motion  which  was  insisted  upon  did  not  re- 
quire a  consideration  of  any  of  the  evidence 
introduced  on  the  trial,  It  would  be  vain  and 
foolish  to  require  the  plaintiff  to  submit. a 
brief  of  that  evidence.  This  argument  Is  not 
without  force,  and  it  is  suggested  that  the 
General  Assembly  might  with  propriety  en- 
act such  legislation  as  would  relieve  the  ap- 
parent hardship  of  cases  like  this.  Any  re- 
lief which  is  granted,  however,  must  come 
from  that  department  of  the  government, 
and  not  from  this  court.  As  the  law  now 
stands,  in  view  of  the  rule  tbat  only  material 
evidence  shall  be  incorporated  in  the  brief, 
it  would  seem  that  a  paper,  under  the  ap- 
proval of  the  trial  judge,  setting  forth  just 
what  or  bow  much  of  the  evidence  intro- 
duced on  the  trial  was  material  to  the  Issues 
involved,  would  fulfill  the  requirements  of 
the  statute.  But  that  some  sort  of  a  brief  of 
evidence  la  necessary  to  the  validity  of  every 


motion  for  a  new  trial  seams  to  be  beyond 
doubt 

Judgment  affirmed.  All  the  Justices  con* 
cur. 

(122  Ga.  466) 

MAYOB,  ETC,  OF  CITY  OF  MACON  v. 

JONBS. 

(Supreme  Ck>nrt  of  Georgia,    llarch  25»  1905.) 

MUNIOIFAI.  INDBBTXDNBSa— KLBOTION— ISaUS 

OF   BONDS. 

Where  the  expenses  of  a  municipal  corpo- 
ration in  excess  of  its  revenue  have  been  allow- 
ed to  accumulate  for  a  series  of  years,  the  mu- 
niclDality  has  no  lawful  authoriQr  to  issue  its 
bonds  to  raise  a  fund  for  the  payment  of  such 
indebtedness,  though  two-thirds  of  the  qualified 
voters  of  the  municipality  may  assent  thereto  at 
an  election  held  for  the  purpose  of  deciding 
whether  such  bonds  shall  be  issued.  Before 
bonds  of  a  municipality  can  be  lawfully  issued, 
two-thirds  of  its  qualified  voters  must  assent,  at 
an  election  held  for  that  purpose,  for  the  mu- 
nicipality to  incur  or  create  the  debt  whidi  the 
bonds  are  to  cover. 

[Ed«  Note. — ^For  cases  In  point,  see  vol.  96, 
Gent.  Dig.  Municipal  Gorporations»  if  Idld- 
1921.1 

(Syllabus  l^  the  Oourt.) 

Brror  from  Superior  Court,  Bibb  Ooonty; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  B.  L.  Jones  against  the  mayor 
and  council  of  the  city  of  Macon.  Judgment 
for  plaintiff.  Defendants  bring  error.  Af- 
firmed. 

Mlnter  Wimberly,  for  plaintiffs  In  error. 
B.  M.  Davis  and  A.  L.  Miller,  for  defendant 
In  error. 

FISH,  P.  J.  On  October  11,  1904,  the  dty 
council  of  the  city  of  Macon  passed  a  resolu- 
tion authorizing  the  mayor  to  publish  a  no- 
tice that  at  the  regular  election  for  aldermen 
to  be  held  on  December  18, 1904,  th»e  would 
be  submitted  to  the  qualified  voters  of  the 
city  the  question  as  to  whether  the  city 
should  issue  its  bonds  for  $176,000  to  pay  off 
its  "fioatlng  indebtedness;"  The  notice  pub- 
lished In  pursuance  of  the  resolution  stated 
that  the  election  would  be  held  ''for  the  pur- 
pose of  obtaining  the  consent  of  two-thirds 
of  the  qualified  voters  of  the  city  of  Macon 
to  the  issuing  of  bonds  in  the  amount  of  one 
hundred  and  seventy-five  thousand  dollars, 
or  as  much  thereof  as  may  be  necessary,  for 
the  purpose  of  meeting  any  deficiency  that 
may  exist  at  the  close  of  the  year  1904^  be- 
tween the  amount  received  for  the  collection 
of  taxes  and  revenues  of  the  mayor  and 
council  of  the  city  of  Macon,  not  represented 
by  bonds  heretofore  issued."  Ben  L.  Jonesi 
a  citizen  and  taxpayer  of  the  city  of  Macon, 
filed  his  equitable  i)etltlon  in  Bibb  superior 
court  against  the  mayor  and  dty  council  to 
prevent  the  holding  of  an  election  upon  such 
question  and  the  Issuing  of  the  bonds  of  the 
dty  for  the  purpose  Indicated  in  the  notice. 
On  the  interlocutory  hearing  it  appeared  that 
the  floating  debt  of  the  dty  of  Macon,  as  dis- 
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tftDgnlslMd  from  its  bonded  IndebtednMa^  wa% 
on  October  22,  lOOi,  eomethiDg  more  tbmn 
$171,000;  that  of  this  amoont  the  warn  of 
$d5,71S^  was  expended  for  paving  In  1897, 
1888,  and  1899,  and  $8,787.04  for  curbing 
and  paring  since  that  time ;  *'that  for  paving 
In  1897  the  city  issued  bonds  aggregating  in 
value  $130,000,  which  were  sold  for  a  pre- 
mium of  $2,111.80,  all  of  which  was  covered 
Into  the  treasury  of  the  city  of  Macon; 
that  the  city  levied  taxes  on  adjacent  proiH 
erty  holders  for  said  paving,  aggregating 
$231,277,  of  which  has  been  collected  $209,- 
277;  that  all  of  the  money  raised  from  the 
sale  of  the  bonds  and  from  the  taxes  assessed 
has  been  exi)ended,  and  none  now  remains  In 
the  treasury  of  the  city  to  pay  the  accounts" 
for  jMiving  and  material  therefor;  ''that  the 
Bom  of  $33,000  due  the  American  National 
Bank  and  Trowbridge,  Scott  &  Son  was  a 
temporary  loan,  authorized  by  resolution  of 
council  to  meet  actual  deficiencies;  that  the 
som  of  $29,610.61  of  approved  vouchers  was' 
for  current  expenses  and  various  liabilities 
arising  by  contract  against  the  dty,  and  was 
not  paid  because  there  were  no  funds  on  hand. 
In  this  amount  was  Included  $8,623.86,  due* 
Grady  &  Go.  for  what  is  known  as  concrete 
that  was  furnished  to  the  dty  during  the 
year- 1898  for  paving  the  street,"  for  which 
voucher  was  approved  on  July  4, 1898.  ''Also 
indaded  In  said  amount  Is  an  Indebtedness  of 
the  city  of  Macon  to  the  Macon  Railway  & 
Light  Company,  aggregating  $11,667.77,  for 
lights  furnished  to  the  dty,"  the  vouchers 
for  which  begin  in  August,  1903,  and  run 
down  to  the  time  of  the  hearing.  The  judge 
granted  an  order  restraining  the  mayor  and 
dty  coundl  from  calling  or  holding  tbe  elec- 
tion on  the  question  as  to  the  issuance  of 
the  bonds  until  the  final  hearing  of  the  cas^. 
To  the  granting  of  such  order  the  mayor  and 
ooundl  excepted. 

We  are  dearly  of  opinion  that  the  court  did 
not  err  in  granting  the  order  excepted  to. 
The  Constitution  of  this  state  provides  that 
no  munldpal  corporation  shall  incur  any  new 
debt,  except  for  a  temporary  loan  or  loans  to 
supply  casual  deficiencies  of  revenue,  with- 
out the  consent  of  two-thirds  of  the  qualified 
voters  thereof  at  an  election  for  that  purpose, 
to  be  held  as  may  be  prescribed  by  law  (Civ. 
Code  1895,  {  5893),  and  that  any  municipal 
corporation  which  shall  incur  any  bonded  in- 
debtedness under  the  provisions  of  the  Con- 
stitution  shall,  at  or  before  the  time  of  so 
doing,  provide  for  the  assessment  and  collec- 
tion of  an  annual  tax  sufficient  in  amount  to 
pay  the  prindpal  and  interest  of  said  debt 
within  80  years  from  the  date  of  the  in- 
curring of  said  indebtedness  (Civ.  Code  1895, 
f  5894),  and,  further,  that  municipal  corpo- 
rations shall  not  incur  any  debt  until  provi- 
sion therefor  shall  have  been  made  by  the 
munldpal  government  (Civ.  Code  1895,  | 
5897).  It  will  be  observed  that  the  constl- 
tntional  provisions  are  for  the  incurring  of 
bonded  indebtedness  by  municipal  corpora- 


tions, and  that  such  indd>tedness  shall  bs 
paid  within  80  years  of  the  date  of  its  lncm> 
rence.  The  purpose  of  the  Constitution  is  to 
protect  taxpayers  from  munldpal  extrava- 
gance by  providing  that  no  new  debt  shall 
be  incurred,  except  for  a  temporary  loan  to 
supply  casual  defldendes  of  revenue,  with- 
out the  consent  of  two-thirds  of  the  qualified 
voters  of  the  munidpality.  The  right  is  con- 
ferred upon  the  voters  to  determine  whether 
or  not  a  bonded  debt  shall  be  created,  and 
when  they  vote  on  the  question  whether  a 
munldpaUty  shall  issue  bonds  th^  are  de- 
dding  whether  the  Indebtedness  to  be  evi- 
denced by  the  bonds  shall  be  created.  If  a 
municipality,  by  acquiescence  of  its  taxpay- 
ers, should  be  allowed  to  incur  each  year  cur- 
rent expenses  in  excess  of  current  revenue, 
and  when  such  obligations,  by  long  accumula- 
tions,  should  become  burdensome  to  the  tax- 
payers, then  those  upon  whom  such  burden 
has  been  imposed  should  be  permitted,  by 
voting  for  an  issuance  of  bonds  to  cover  such 
accumulations  of  indebtedness,  to  shift  the 
burden  upon  future  taxpayers,  an  easy  meth- 
od to  evade  the  salutary  provisions  of  the 
Constitution  will  have  been  discovered. 
Where  it  is  necessary  for  a  munldpal  corpo- 
ration to  levy  a  tax  to  meet  expenditures  for 
education,  for  paving  or  macadamising 
streets,  or  for  the  payment  of  the  prindpal 
and  interest  of  the  public  debt,  the  levy  and 
assessment  of  the  same  for  each  of  such  ex- 
traordinary expenses  must  be  separately 
made  and  colleded,  and  the  munldpal  author- 
ities must  cause  separate  accounts  to  be 
kept  of  all  amounts  collected  and  disbursed 
on  account  of  each  of  said  extraordinary  ex- 
penses; and  all  amounts  so  collected  must 
be  applied  to  the  extraordinary  expenses  for 
which  the  tax  was  levied  and  collected.  Pol. 
Code  1895,  {  720.  "Any  officer  of  any  mu- 
nicipality who  shall  apply  any  portion  of  any 
fund  collected  by  taxation  for  either  of  said 
extraordinary  expenses  to  any  other  ordinary 
or  extraordinary  expense,  ^all  be  guilty  of 
malpractice  in  office."  Pol.  Code  1895,  {  721. 
This  case  does  not  involve  any  question  as  to 
bonds  issued  to. renew  or  refund  a  bonded 
debt  existing  at  the  time  of  the  adoption  of 
the  Constitution  of  1877.  The  evident  pol- 
icy of  the  Constitution  is  that  all  obliga- 
tions of  whatever  nature  of  a  municipality 
shall  be  paid  as  they  mature.  If  the  money 
to  meet  them  be  not  in  the  treasury,  then  it 
should  be  brought  there  in  the  way  of  taxes 
imposed  and  colleded  for  the  year  in  which 
the  obligations  mature.  If  a  municipality 
fails  to  provide  for  payment,  or,  having  pro- 
vided, fails  to  keep  its  contract,  there  is  no 
provision  in  the  Constitution  for  changing  the 
form  of  the  obligation  from  an  account  or 
note  to  a  bonded  debt  by  the  assent  of  two- 
thirds  of  the  qualified  voters.  Such  debt6 
could  no  more  be  renewed  in  this  way  than 
could  a  bonded  debt,  unpaid  at  maturity,  be 
so  renewed.  In  Epping  v.  Columbus,  117  Ga. 
263,  291,  43  S.  B.  803,  813,  Mr.  Justice  Cobb 
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well  laid:  ^^here  Is  nothing  In  the  €k>n8tl- 
tntlon  which  contemplates  that  a  municipal- 
ity or  county  can  issne  new  bonds  at  the 
end  of  thirty  years,  or  any  other  period  less 
than  that  in  which  the  principal  is  to  ma- 
ture, for  the  purpose  of  paying  the  principal 
of  such  bonds,  where  the  original  debt  was 
incurred  subsequently  to  the  adoption  of  the 
present  Constitution.  The  policy  of  the  Ck>n- 
stitution  is  against  the  incurring  of  debts, 
except  in  cases  where  it  is  necessary,  and 
that  In  such  cases  a  debt  incurred  shall  be 
discharged  at  its  maturity.  This  is  clearly 
pointed  out  by  Mr.  Ohief  Justice  Jackson  in 
Walsh  y.  Augusta,  67  Ga.  293." 

Judgment  affirmed.  All  the  Justices  con- 
cur* 

(122  Ga.  006) 

rRANKLIN  ▼.  PRITOHARD  BROS. 
(Supreme  Court  of  Georgia.    March  25,  1905.) 

SECOND  AST     EVIDENCB--APPEAL— REVIEW. 

1.  Where  there  is  nothing  to  show  that  a  let- 
ter has  been  lost,  it  is  not  error  to  refuse  to 
admit  secondary  evidence  as  to  its  contents. 

[I3d.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  |  558.] 

2.  There  being  no  complaint  made  to  the 
charge  of  the  court,  and  w  testimony,  though 
conflicting,  being  amply  sufScient  to  sustain  the 
verdict,  and  the  trial  judge  having  approved  the 
finding,  this  court  will  not  interfere  witii  his 
refusal  to  grant  a  new  triaL 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Sandersville;  P. 
R.  Taliaferro,  Judge. 

Action  between  H.  M.  Franklin  agaiust 
Prltchard  Bros.  From  the  Judgment,  Prit- 
chard  Bros,  bring  error.    Affirmed. 

Howard  &  Jordan,  for  plaintiff  in  error. 
Bvans  &  Bvans,  for  defendant  in  error. 

LAMAR,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(122  Oa.  674) 

SBWARD  V.  STATB. 
(Supreme  Court  of  Georgia.    March  24,  1905.) 

CBIMINAI.  LAW— CEBTIORASI. 

The  petition  for  certiorari  complained  that 
the  verdict  was  contrary  to  law  and  the  evi- 
dence, and  that  the  court  erred  in  refusing  to 
"  grant  a  continuance.  The  evidence  set  out  in 
the  petition  showed  that  the  conviction  of  the 
accused  was  not  unwarranted,  and  it  did  not  ap- 
pear that  the  trial  Judge  abused  his  discretion 
in  refusing  to  continue  the  case.  It  was  there- 
fore not  error  to  refuse  to  sanction  the  petition 
for  certiorari. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Berrien  Conn- 
ty;  R.  G.  Mitchell,  Judge. 

Paul  Seward  was  convicted  of  crime. 
From  a  Judgment  denying  a  certiorari*  he 
brings  error.    Affirmed. 

C.  C.  Hall,  for  plaintiff  in  error.  W.  B. 
Thomas,  Sol.  Gen.,  for  the  State. 

6ANDLBR,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(122  Ga.  B75) 

B  ATTLB  ▼.  ST  ATBL 

(Supreme  Court  of  Georgia.    March  94,  1906.) 

lOaOBBT—- HTDIOTUBinV— S  UFFIOUBNOT*^ 
rOBGED  OBDKB. 

An  indictment  framed  under  the  provlsiona 
of  Pen.  Code  1885,  |  234,  making  it  a  felony  to 
utter  a  forged  "order  for  money  or  goods  or 
other  thing  of  value,"  charged  the  accused  with 
uttering  a  forged  order,  the  tenor  of  which  was 
as  follows :  'Tlease  let  Minnie  have  that  dress 
but  not  the  wase  for  i  dont  owe  but  $3  d  and  I 
will  see  to  your  getting  the  money.  •  •  •  it 
will  be  all  wright"  Held,  that  the  order  itself 
sufficiently  indicated  that  the  dress  was  of  value, 
as  against  a  motion  in  arrest  of  judgment  on 
the  ground  that  the  indictment  failed  to  allege 
the  value  of  the  dress,  or  that  It  was  an  artide 
of  value. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Minnie  Battle  was  convicted  of  forgery, 
and  brings  error.    Affirmed. 

Jere  Moore  and  B.  W.  Maynard,  for  plain- 
tiff in  error.  Wm.  Brunscm,  Sol.  Gen.,  for 
the  Stata. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


022  Oa.  674) 
HAM  V.  STATB. 
(Supreme  Court  of  (Georgia.    March  94,  1906.) 

CBIMIITAL     LAW— INSTRUCTIONS— INTXNT—NXW 

TRIAI.. 

While  the  charge:  ''Intention  may  be  ar- 
rived at  from  the  proven  ^cts  and  circumstan- 
ces connected  with  the  act  and  the  sound  mind 
and  discretion  of  the  accused.  In  fact,  that  is 
the  only  way  we  can  arrive  at  motive  and  In- 
tention, the  same  being  rarely  ever  expressed  In 
words'* — may  not  have  been  strictly  accurate, 
yet  the  guilt  of  the  defendant  plainly  and  un- 
mistakably appeared,  and  under  the  ruling  laid 
down  in  Washington  v.  State,  13  S.  B.  131.  87 
6a.  12,  the  court  below  did  not  err  in  refusing 
to  grant  a  new  trial. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Spalding  Coun- 
ty;  B.  J.  Reagan,  Judge. 

Butler  Ham  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

M.  W.  Beck  and  J.  R.  Williams,  for  plain- 
tiff In  error.  O.  H.  B.  Bloodworth,  Sol.  Gen., 
for  the  State. 

SIMMONS,  C.  J.  Judgment  affirmed.  A>i 
the  Justices  concur. 


(m  G«.  602$) 
HBYMAN  V.  SOUTHBRN  RT.  CO. 
(Supreme  Ck)urt  of  Ceorgia.    March  25,  1905.) 

SSCONO  APPBAL— I.AW  Of  THS  OABS. 

The  questions  raised  by  the  bill  of  excep- 
tions were  decided  adversely  to  the  plaintiff  in 
error  when  this  case  was  here  before  (Southern 
R.  Co.  V.  Heymann,  45  S.  E.  491.  118  Ga.  616), 
and  are  therefore  res  adjudicnta. 

[Bd.  Note. — For  cases  in  point,  see  voL  80, 
Cent  Dig.  Appeal  and  Error,  f f  4858-4868.] 

(Syllabus  by  the  Court.) 


GiLl    SOUTHBBN  BBLL  TBLBPHONB  A  TELBGRAFH  (XX  ▼.  8TABNB&    843 


Urror  from  Superior  Conrt,  Blchmond 
Oonntj;  H.  G.  Hammond,  Judgef. 

Action  by  Paul  Heyman  against  the  Soutb- 
em  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  orror.  'Affirm- 
ed. 

Saml.  H.  Myers,  for  plaintiff  in  error* 
Jos.  B.  &  Bryan  Gumming  and  W.  K.  Miller, 
for  defendant  in  error. 

GANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(122  Ga. 

SOUTHERN  BELL  TBLBPHONB  &  TBLB- 
ORAPH  GO.  ▼.  STARNES. 

(Supreme  Gourt  of  Georgia.    March  26,  190S.) 

IRJT7BT  TO  EUPLOTA— DANOEBOUa  APPIJANCSS 

— PLBADinO. 

The  plaintiff  having  been  injured  by  falling 
from  the  crose-arm  of  a  telephone  pole  which  he 
climbed  to  repair  the  wires,  and  it  appearing 
from  his  petition  that  the  defect  in  the  cross- 
aim,  if  any  existed,  was  concealed  by  paint,  and 
that  he,  after  "carefully  examining  and  test- 
Ing^'  tl^  croB»«rm,  could  not  discover  the  de- 
fect before  patting  his  weight  on  the  cross-arm, 
the  petition  set  forth  no  cause  of  action,  not- 
withstandins  it  was  alleged  that  the  defendant 
was  notified  of  the  defective  condition  of  the 
poles  and  cross-arms  in  the  locality  where  the 
plaintiff  was  hurt,  and  that  it  failed  to  warn  the 
plaintiff  of  the  defect,  there  being  no  allegation 
that  the  defendant  actually  knew  of  the  par- 
ticular defect  which  was  claimed  to  have  caused 
the  injury. 

[Ed.  Note. — For  cases  in  point,  see  voL  84» 
Gent.  Dig.  Master  and  Servant,  i  882.] 

(Syllabus  by  the  Gourt) 

Brror  from  Superior  Gourt,  Washington 
Gomity;  A.  F.  Daley,  Judge. 

Action  by  T.  B.  Starnee  against  the  South- 
em  Bell  Telephone  &  Telegraph  Gompany. 
Judgment  for  plaintiff,  and  defendant  brings 
eiTor.    Reversed. 

Stames  sued  the  Telephone  Gompany  for 
damages,  alleging,  in  substance,  as  follows: 
The  plaintiff  was  employed  by  the  defendant 
as  a  telephone  lineman,  his  duties  being  to 
assist  in  the  construction  and  repairing  of 
lines,  erecting  poles,  stringing  wires,  etc. 
He  was  ordered  by  the  defendant's  manager 
to  replace  certain  wires  upon  the  cross-arm 
of  one  of  its  telephone  poles,  which  vdres 
had  been  misplaced  by  the  burning  of  cer- 
tain telephone  poles  at  that  point  This 
work  being  In  the  regular  course  of  his 
duties,  and  not  being  obviously  hazardous 
and  dangerous,  the  plaintiff  proceeded  to 
climb  the  pole  for  the  purpose  of  replacing 
the  wires.  As  soon  as  he  reached  the  cross- 
arm  he  found  that  the  wires  that  needed  re- 
placing were  near  the  end  of  the  arm,  and 
that  iB  order  to  untangle  and  replace  the 
wires,  it  would  be  necessary  to  place  his 
weight  on  the  cross-arm,  "and,  after  care- 
fully examining  and  testing  same,  and  find- 
ing no  apparent  defects,  the  said  cross-arm 
being  painted  and  apparently  sound,  peti- 


tioner placed  his  weight  thereon,  and  with- 
out any  fault  whatever  on  part  of  peti- 
tioner the  said  cross-arm  broke,*'  and  peti- 
tioner fell,  sustaining  severe  injuries.  The 
cross-arm  was  rotten,  **the  paint  thereon 
concealing  said  defect  from  petitioner,"  and 
the  cross-arm  was  not  of  sufficient  strength, 
and  was  unfit  for  the  purpose  used  and  in- 
tended; all  of  which  was  known  or  should 
have  been  known  to  the  defendant  The 
defendant,  unknown  to  the  plaintiff,  had  been 
repeatedly  notlfled  and  warned  of  the  de- 
fective condition  of  the  poles  and  cross-arms 
of  the  company  in  the  town  where  the  injury 
occurred,  before  the  happening  of  the  injury, 
and  had  failed  and  refused  to  repair  the 
defects,  or  to  notify  the  plaintiff  thereof. 
The  plaintiff  used  all  ordinary  care  and  cau- 
tion, and  could  not  have  untangled  and  re- 
placed the  wires  without  putting  himself 
in  the  position  from  which  he  fell,  and  the 
injury  was  the  result  of  the  willful  and  gross 
negligence  of  the  defendant  By  amendment 
it  was  alleged:  The  plaintiff  had  been  in  the 
employment  of  the  defendant  about  two 
months  before  the  injury,  and  the  defendant 
had  owned  the  wires,  ];>oles,  etc.,  about  six 
months,  and  had  maintained  them  in  their 
defective  condition  for  that  time,  and  the 
plaintiff  had  nothing  to  do  with  the  erection 
or  repairing  of  the  cross-arms  or  poles  dur- 
ing that  time.  During  the  time  of  his  em- 
ployment the  plaintiff  had  notiiing  to  do 
with  the  erection  or  repairing  of  the  poles, 
cross-arms,  etc.,  except  as  ordered  by  the 
defendant's  superintendent,  and  therefore 
the  plaintiff  did  not  have  as  good  an  oppor- 
tunity as  the  defendant  had  to  know  of  the 
defective  condition  of  the  cross-arm  from 
which  he  fell.  The  cross-arm  was  in  this 
defective  condition  for  at  least  three  or  four 
months  prior  to  the  accident  The  defendant 
gave  him  no  notice  of  the  dangerous  condi- 
tion of  the  cross-arm,  and  this  was  in  itself 
negligence.  General  and  special  demurrers 
to  the  petition  were  overruled,  and  the  de- 
fendant excepted. 

Osborne  &  Lawrence^  for  plaintiff  in  error. 
Hardwick  &  Hyman,  for  defendant  in  error. 

GOBB,  J.  It  Is  to  be  observed  that  the 
petition  nowhere  alleges  that  the  defendant 
had  actual  knowledge  of  the  defective  condi- 
tion of  the  cross-arm,  but  alleges  simply  that 
by  reason  of  the  facts  set  out  It  ought  to 
have  known  of  it,  and  was  negligent  In  not 
discovering  its  defective  condition.  The  al- 
legation that  the  defendant  knew  or  ought 
to  have  known  will  be  construed  most 
strongly  against  the  plaintiff  to  mean  sim- 
ply that  it  was  the  defendant's  duty  to  know. 
Babcock  Lumber  Go.  t.  Johnson,  120  Oa. 
1030,  48  8.  B.  438  (6).  An  averment  that  the 
defendant  had  been  notified  of  the  defective 
condition  of  the  poles  and  cross-arms  in  the 
town  where  the  plaintiff  was  employed  to 
work  is  not  equivalent  to  an  allegation  that 
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it  knew  of  the  defect  In  the  partlcniar  cross-  i 
arm  which  caused  the  injury.  We  bare  no 
difficulty  in  reaching  the  conclusion  that  the 
court  erred  in  oyerrullug  the  general  de- 
murrer. The  Code  provides  that  in  suits  by 
a  servant  against  a  master  for  injuries  re- 
ceived from  the  use  of  defective  machinery 
*1t  must  appear  that  the  servant  injured  did 
not  know  and  had  not  equal  means  of  know- 
ing such  f  act^  and  by  the  exercise  of  ordinary 
care  could  not  have  known  thereof."  Oiy. 
Code  1895,  I  261Z  The  Code  also  provides 
that,  **it  there  are  latent  defects  in  machin- 
ery, or  dangers  incident  to  an  employment 
unknown  to  the  servant,  of  which  the  mas- 
ter knows,  or  ought  to  know,  he  must  give 
the  servant  warning  in  respect  thereto.** 
Cly.  Code  18dfi,  I  2611.  The  plaintiff  evident- 
ly seeks  by  his  allegations  to  bring  himself 
within  this  rule.  But,  as  before  observed, 
he  does  not  allege  that  the  defendant  had 
actual  knowledge  of  the  defective  condition 
of  the  cross-arm.  If  this  had  been  alleged, 
the  defect  being  a  latent  one,  it  would  clear- 
ly have  been  the  duty  of  the  master  to  give 
the  servant  warning.  In  its  last  analysis,  the 
petition  simply  means  that  on  account  of  the 
long  time  that  this  defect  had  existed,  and 
on  account  of  tjie  further  fact  that  the  de- 
fendant had  been  warned  of  the  defective 
condition  of  Its  poles,  cross-arms,  etc.,  in  the 
town  |n  which  the  plaintiff  was  hurt,  it  ought 
to  have  discovered  this  particular  defect 
But  the  plaintiff  distinctly  alleged  tt&t  the 
defect  was  concealed  by  paint,  and  that  be 
did  not  go  upon  the  cross-arm  until  after 
"carefully  examining  and  testing"  it,  such 
examination  and  test  failing  to  result  in  a 
discovery  of  the  defect  Under  the  allega- 
tions of  the  petition  the  defect  was  one 
which  could  not  be  discovered  by  a  *'care- 
ful  examination  and  test"  The  plaintiff 
would  never  have  known  of  it  if  the  cross- 
arm  had  not  broken,  and  if  he  could  not  dis- 
cover it  by  a  careful  examination  there  is 
no  reason  to  suppose  that  the  master  could 
have  done  so.  Careful  examination  and  test 
In  such  a  case  is  all  that  ordinary  and  rea- 
sonable care  would  require.  The  case  Is  sim- 
ilar to  that  of  Baxley  v.  Satilla  Manufactur- 
ing Company,  114  Ga.  722,  40  S.  E.  790. 
There  the  plaintiff  was  injured  by  the  break- 
ing of  an  iron  bolt  which  had  in  It  a  con- 
cealed defect  It  was  held  that  the  fact  that 
the  bolt  broke  was  not  sufDcient  to  remove 
the  presumption  that  the  master  had  fur- 
nished a  safe  appliance,  the  defect  being  of 
such  a  character  that  the  master  could  not 
by  the  exercise  of  ordinary  care,  have  dis- 
covered it;  and  that  the  servant  having  an 
equal  means  with  the  master  of  discovering 
the  defect  he  could  not  recover.  See,  also, 
Atlantic  &  Birmingham  B.  Co.  v.  Beynolds, 
117  Oa.  47,  63,  43  S.  E.  466,  where  this  rule 
of  the  Code  was  applied  in  a  case  where  the 
plaintiff  was  injured  by  the  falling  of  a  tele- 
phone x>o]e  which  he  had  climbed  to  repair 
Uie  wlresi  and  which  he  alleged  fell  because 


it  was  not  placed  a  sufficient  depth  In  the 
ground.  See,  also,  Hopkins'  Pers.  InJ.  |  285 
et  seq.  Without  discussing  the  question  fur- 
ther, we  think  it  clear  that  the  petition  set 
forth  no  cause  of  action,  and  that  the  court 
erred  in  overruling  the  general  demurrer. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


022  Ga.  572) 

HILL  y.  NELMS,  Sheriff. 
(Supreme  Court  of  Georgia.    March  24,  1906.) 

CBIMINAL   LAW^ABBEST   OF  JUDGMENT— VOID 
INDICTMENT— FOBICEB  JBOPABDT. 

1.  The  legal  effect  of  a  Judgment  sustaining  a 
motion  in  arrest  of  judgment,  based  upon  the 
ground  that  the  indictment  was  defective,  is  that 
the  indictment  was  void. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  15^ 
Gent  Dig.  Crhninal  Law,  H  24JB0,  2481.] 

2.  When  the  accused  in  a  criminal  case  makes 
a  motion  In  arrest  of  judgment  upon  the  ground 
that  the  indictment  is  defective,  and  this  mo- 
tion is  sustained,  he  will  not  thereafter  be  heard 
to  allege  that  the  indictment  was  in  fact  good, 
and  that  he  was  in  jeopardy  thereunder;  and 
this  is  true  without  reference  to  whether  Uie  in- 
dictment was  in  fact  good  or  bad  in  substance. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  If. 
Beid,  Judge. 

Application  by  Bd.  Hill  for  writ  of  habeas 
corpus  to  J.  W.  Nelms,  sheriff.  From  an  or- 
der denying  the  writ,  petitioner  brings  «r- 
ror.    Affirmed. 

S.  C.  Crane,  for  plaintiff  In  error.  C.  D. 
Hill,  SoL  Gen.,  for  defendant  in  error. 

COBB,  J.  Hill  was  Indicted  In  the  su- 
perior court  of  Fulton  county  for  bigamy. 
Having  been  convicted,  he  made  a  motion 
In  arrest  of  Judgment  upon  the  ground  that 
the  indictment  showed  upon  its  face  that  the 
offense  was  barred  by  the  statute  of  limita- 
tions. This  motion  was  sustained,  and  the 
Judge,  at  the  request  of  the  solicitor  general, 
directed  the  sheriff  to  hold  the  accused  in 
custody  until  a  new  indictment  could  be 
preferred.  The  accused  then  applied  to  the 
Judge  of  the  dty  court  of  Atlanta  for  the 
writ  of  habeas  corpus,  which  was  issued, 
and  at  the  hearing  Judgment  was  entered 
denying  the  application  and  remanding  the 
accused  to  the  custody  of  the  sheriff.  The 
accused  excepted. 

It  does  not  appear  whether  it  was  the 
purpose  of  the  solicitor  general  to  prefer  a 
new  indictment  charging  the  offense  at  a 
different  date  within  the  statute  of  limita- 
tions, or  one  charging  the  offense  at  the 
same  date,  with  allegations  sufficient  to  re- 
lieve the  bar  of  the  statute.  No  question 
was  made  as  to  the  right  of  the  Judge  to 
direct  the  sheriff,  by  a  verbal  order,  to  hold 
the  accused  until  a  new  indictment  could  be 
preferred.  The  sole  contention  of  counsel 
for  the  plaintiff  in  error  was  that  the  effect 
of  the  Judgment  sustaining  the  motloD  in 
arrest  of  Judgment  was  to  reUeve  the  ac- 
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cosed  trom  further  proeecntton  f<Hr  tilie  tame 
offense  under  the  Indictment  upon  which 
the  Judgment  was  arrested,  or  upon  any  oth- 
er Indictment.  Judgment  will  not  be  ar* 
rested  in  a  criminal  case  merely  because  the 
indictment  Is  defective.  The  defect  must 
be  of  such  a  character  as  to  render  the  in- 
dictment void.  A  verdict  of  acquittal  upon 
a  void  indictment  is  no  bar  to  a  subsequent 
prosecution  under  a  valid  indictment  char- 
ging an  offense  growing  out  of  the  same 
transaction  as  that  involved  in  the  void  in- 
dictment Simmons  y.  State,  106  Qa.  855> 
32  8.  B.  889;  Black  t.  State,  36  Ga.  447  (d), 
91  Am.  Dec  772.  The  legal  effect  of  a 
Judgment  arresting  the  judgment  on  an  in- 
dictment is  that  the  indictment  is  void. 
When  the  accused  in  a  criminal  case,  after 
conviction,  invokes  and  obtains  a  Judgment 
arresting  the  Judgment  on  the  ground  that 
the  indictment  was  defective,  he  will  not 
thereafter  be  heard  to  allege  that  the  indict- 
ment waa  in  fact  good;  and  it  Is  Immaterial, 
in  a  subsequent  trial  of  an  indictment  char> 
ging  an  offense  growing  out  of  the  same 
transaction,  whether  the  indictment  upon 
which  the  Judgment  was  azrested  was  good 
or*bad.  So  far  as  the  rights  of  the  accused 
are  concerned,  it  was  a  bad  indictment,  f6r 
he  has  invoked  and  obtained  a  solemn  Judg^ 
ment  of  the  court  to  that  effect,  and  will 
not  be  allowed  to  impeach  it  As  was  said 
in  Brown  v.  State,  109  Ga.  670, 84  a  B.  1081, 
where  an  accusation  was  quashed  on  de- 
murrer: "Whether  the  first  accusation  was 
good  or  bad  is  immaterial.  The  accused 
obtained  a  ruling  that  it  was  bad,  accepted 
the  benefit  of  that  ruling,  and  he  will  not 
be  allowed  to  bring  in  question  the  propriety 
of  a  ruling  which  he  himself  invoked."  See» 
also,  Conley  v.  State,  85  Ga.  848,  11  S.  B. 
659  (1);  Howard  v.  State,  115  Qa.  245,  41 
S.  B.  654  (4);  Quattlebaum  v.  State,  119  Ga. 
438,  46  S.  B.  677  (2).  The  ruUng  which  the 
accused  obtained  on  his  motion  In  arrest  of 
Judgment  had  the  effect,  to  relieve  hUn  from 
the  penalty  which  would  have  followed  the 
verdict  rendered  on  the  Indictment,  and  the 
legal  effect  of  the  ruling  was  that  he  was 
never  in  Jeopardy;  and  he  will  not  now  be 
heard  to  say  that  he  was.  No  sufficient  rea- 
son has  been  shown  for  reversing  the  judg- 
ment 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(122  Oa.  429) 

BERRY  et  aL  v.  STATB. 
(Sapreme  Court  of  Georgia.    March  24,  1905.) 

HOiaCIDK— EVIDENCE— STATEMENT  OF  ACCUSEn 
— VOLUNTABT  1CANSI«AUGHTEB. 

1.  On  the  trial  of  several  penons  Jointly  in- 
dicted for  murder,  the  statement  of  one  of  them 
In  his  own  defense,  not  under  oath,  cannot  be 
considered  in  determining  the  guilt  or  innocence 
of  the  other  defendants. 

TBd.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  H  1002-1011.] 


2.  In  snch  a  ease,  when,  as  to  some  of  the  de* 
fendants,  the  evidence  demands  either  a  verdict 
of  guilty  of  murder  or  an  acquittal,  and  under 
no  theory  presented  by  the  evidence  or  the 
statements  of  such  defendants  can  they  properly 
be  convicted  of  voluntary  manslaughter,  it  is 
error  for  the  court  to  give  to  the  jvaj  a  diarge 
to  the  effect  that  they  may  be  found  guilty  of 
that  offense ;  and  a  verdict  finding  them  guilty 
of  voluntary  manslaughter  is  oontnury  to  uiw. 

(Syllabus  by  the  Court) 

Enror  from  Superior  Court,  JaQter  County; 
H.  G.  Lewis,  Judge. 

Howard  Berry  and  others  were  convicted 
of  murder,  and  bring  error.    Reyersed. 

Greene  F.  Johnson,  for  plaintlfls  in  error. 
Joseph  B.  Pottle,  SoL  Gen.,  for  the  State. 

CANDLBB,  J.  The  plalntUfs  In  error, 
Howard  Berry,  Will  Clements,  Mose  Clem- 
entB,  and  Harris  Miller,  together  with  Al- 
fred Behry,  were  Jointly  Indicted  for  the 
murder  of  one  William  Jacluon,  Jr.,  a  child 
seven  years  of  age.  They  were  tried  togeth- 
er, and  were  all  convicted  of  voluntary  man- 
slaughter. The  plaintiffs  in  error  moved  for 
a  new  trial,  which  was  refused,  and  they 
excepted. 

From  the  evidence  for  the  state  it  appear- 
ed that  Alfred  Berry,  together  with  the 
plalntUfs  in  error,  went  to  the  house  of  Wil- 
liam Jackson,  Sr.,  the  father  of  the  child 
who  was  killed;  that  there  was  bad  feeling 
between  Alfred  Berry  and  Jackson,  Sr., 
out  of  which  had  arisen  a  difficulty  between 
Jackson  and  his  wife,  who  was  a  sister  of 
the  Berrys;  that  as  soon  as  the  party  reach- 
ed Jackson*s  house  Alfred  Berry  cursed  Jack- 
son, and,  drawing  his  pistol,  began  beating 
him  over  the  head  with  it  The  others  join- 
ed in  this  beating — one  with  a  gun,  others 
with  sticks,  but  al^  with  weapons  dangerous 
to  human  life.  They  dragged  him  out  of 
the  house,  and  continued  to  beat  him.  One 
suggested  that  they  kill  him,  and  finally  Al- 
fred Berry  announced  that  they  had  done 
so,  whereupon  they  all  left  During  the  at- 
tack upon  Jackson,  Sr.,  a  pistol,  presumably 
in  the  possession  of  Alfred  Berry,  was  dis- 
charged, the  bullet  striking  and  killing  the 
child.  The  foregoing  statement  is  taken 
from  the  evidence  of  Jackson,  which  was 
corroborated  by  other  witnesses  for  the 
state.  All  the  plaintiffs  in  error  relied  upon 
the  defense  of  alibi.  Howard  Berry  alone 
admitted  being  present  at  any  stage  of  the 
difficulty,  and  he  claimed  to  have  arrived 
after  the  fight  was  at  an  end,  and  to  have 
come  solely  for  the  purpose  of  making  peace. 
Alfred  Berry,  in  his  statement,  admitted 
having  had  a  difficulty  with  Jackson,  during 
the  progress  of  which  the  child  was  killed. 
but  claimed  that  he  acted  In  self-defense, 
and  that  the  pistol  was  discharged  accidental- 
ly while  he  was  using  it  as  a  club  to  beat 
off  an  attack  being  made  on  him  by  Jack- 
son. As  he  is  not  a  party  to  the  present  bill 
of  exceptions,  it  will  not  be  necessary  to 
consider  his  statement  in  detail. 
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1«  If  tbe  eyldence  introduced  by  the  state 
was  true,  all  tbe  defendants  were  guilty  of 
murder.  If,  on  the  other  hand,  the  eyidence 
for  the  defendants  was  true,  they  should 
have  been  acquitted.  Only  by  considering 
the  statement  of  Alfred  Berry  in  connection 
with  the  testimony  offered  by  the  state, 
can  any  possible  theory  of  manslaughter 
be  entertained.  The  court,  in  charging  the 
jury,  and  the  Jury,  in  determining  the  issues 
involved  as  to  the  guilt  of  Alfred  Berry, 
had  the  right  to  consider  his  statement;  and 
as  to  liim  a  charge  on  the  subject  of  man- 
slaughter, and  a  verdict  of  guilty  of  that 
offense;  were  fully  warranted.  But  nothing 
said  by  Alfred  Berry  should  have  been  con- 
sidered in  arriving  at  the  guilt  or  innocence 
of  the  other  defendants,  and  any-  theory 
of  the  case  raised  solely  by  his  statement 
should  have  been  eliminated  from  the  charge 
as  to  the  others.  They  denied  being  present 
at  all,  and.  If  their  defense  was  the  truth 
of  the  case,  they  should  have  been  acquitted. 
The  evidence  for  the  state  does  hot  contain 
a  line  which  would  authorize  a  charge  of 
voluntary  manslaughter  as  to  the  plaintiffs 
in  error,  or  a  verdict  finding  them  guilty  of 
that  offense.  Under  the  evidence  they  were 
either  guilty  of  murder  or  guilty  of  no  offense 
whatever.  It  has  been  held  that,  if  the 
evidence  demands  a  conviction  of  murder, 
and  there  be  a  conviction  of  voluntary  man- 
slaughter only,  a  new  trial  will  not  be  grant- 
ed because  of  the  conviction  of  the  lesser 
offense  or  a  charge  by  the  court  on  that 
branch  of  the  law;  but  if,  even  under  the 
statement  of  the  accused  alone,  an  acquittal 
might  have  been  had,  It  is  error  to  charge 
thfe  law  of  manslaughter  when  that  offense 
is  not  involved  in  the  issues  made  by  the 
evidence.  Robinson  v.  Sttate,  109  Ga.  506. 
34  8.  B.  1017.  In  the  present  case,  taking 
the  state's  evidence  as  true,  if  death  had  re- 
sulted from  the  attack  on  Jackson,  the  plain- 
tiffs in  error  would  have  been  guilty  of 
murder;  and,  as  the  death  of  the  child  was 
a  direct  result  of  that  alleged  unlawful  at- 
tack, all  were  equally  guilty,  and  should,  if 
the  evidence  for  the  state  was  believed,  have 
been  found  guilty  of  murder.  We  are  satis- 
fied that  the  court  erred  in  charging  that 
the  plaintiffs  in  error  could  be  found  guilty 
of  voluntary  manslaughter  under  the  evi- 
dence, and  that  the  verdict  finding  them 
guilty  of  that  offense  was  contrary  to  law. 
See  Tolbirt  v.  State,  119  6a.  970,  47  S.  B. 
544;  Kendrick  v.  State,  113  6a.  760,  39  S.  B. 
286;  Tyre  v.  State,  112  6a.  224,  37  S.  B. 
374;  Jordan  v.  State,  117  Oa.  406,  48  S.  B. 
747. 

2.  There  is  no  merit  in  the  contention  that 
the  court  erred  in  failing  to  charge  upon  the 
effect  of  evidence  of  good  character  as  to 
two  of  the  plaintiffs  in  error,  no  written  re- 
quest to  so  charge  having  been  made.  While 
it  has  been  held  that  good  character  is  a 
substantive  fact  tending  to  establish  the  in- 
nocence of  the  accused,  and  while  it  is  tbe 


better  practice  to  charge  this  principle  where 
evidence  of  this  kind  is  introduced  on  tbe 
trial  of  a  criminal  case,  it  has  never  been 
held  that  in  the  absence  of  a  written  re- 
quest the  failifre  te  so  charge  will  be  cause 
for  a  new  trial. 

Judgment  reversed.    All  tbe  Justices  con- 
cur. 
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OABNISHMENT— VALIOrrr    OT    JUDGMSNT— WHO 

MAT    QUESTION. 

Where  a  case  has  been  continued  in  a  jus- 
tice's court,  a  judgment  rendered  during  the 
term  at  which  the  continnanoe  is  granted  is  er- 
roneous, but  not  absolutely  void;  and  hence  a 
claimant  to  a  fund  brought  into  court  by  a 
summons  of  garnishment  Issued  on  such  judg- 
ment cannot  question  the  validity  of  the  podg- 
ment,  so  long  as  the  same  la  acquiesced  m  by 
the  party  against  whom  the  judgment  was  ren- 
dered. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Fulton  County; 
L.  S.  Roan,  Judge. 

Action  of  garnishment  by  T.  8.  Field 
against  the  Atlanta  Horse  Bxchange.  W/L. 
Peel  filed  a  claim  to  the  fund  brought  Into 
court  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Summons  of  garnishment  was  issued  on  a 
judgment  rendered  by  a  justice  of  the  peace, 
and  a  claim  to  a  fund  thus  brought  into 
court  was  filed  by  Peel.  The  plaintiff  intro- 
duced in  evidence  the  Justice's  docket  The 
docket  showed  that  at  the  April  term,  1900, 
suit  on  an  account  was  brought  by  Field 
against  the  Atlanta  Horse  Bxchange.  The 
following  entry  appeared  on  the  docket: 
"Bill  of  particulars  demanded  and  oon't" 
The  docket  further  showed  that  on  May  1, 
1900,  judgment  was  rendered  in  favor  of  the 
plaintiff.  The  claimant  moved  to  dismiss  the 
garnishment  proceeding  on  the  ground  that 
the  judgrment  on  which  it  was  based  was 
void.  This  motion  was  sustained.  The 
plaintiff  sued  out  a  petition  for  certiorari 
complaining  of  this  judgment.  The  certi- 
orari was  overruled,  and  he  excepted. 

W.  W.  Haden  and  R.  O.  Lovett,  for  plain- 
tiff in  error.  Smith,  Hammond  &  Smith,  for 
defendant  in  error. 

COBB,  J.  A  court  having  jurisdiction  of 
the  subject-matter  of  a  controversy  and  hav- 
ing acquired  jurisdiction  of  the  parties  has 
authority  to  render  a  final  judgment  in  the 
case.  The  proposition  just  stated  is  in  its 
nature  axiomatic;  but  a  court  having  juris- 
diction both  of  the  parties  and  the  subject- 
matter  may,  before  final  judgment  is  entered, 
lose  jurisdiction  of  either  or  both.  The  con- 
trolling question  in  the  present  case  is  wheth- 
er the  granting  of  a  continuance  by  a  justice 
of  the  peace  and  an  entry  to  that  effect  on 
his  docket  op.erate  to  oust  the  jurisdiction  of 
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that  court  until  tli«  time  arrirei  to  which  the 
case  haa  been  contlnnecL  A  court  of  general 
jarifldlctlon  has  authority  to  vacate  an  order 
of  continuance,  and  when  such  a  court  ren- 
ders a  final  judgment  in  the  case  after  the 
entry  of  a  continuance  and  before  the  time 
arrives  to  whiob  the  case  has  been  continued, 
the  presumption  will  be  that  the  order  of 
continuance  has  been  duly  vacated;  and  the 
Judgment  is  therefore  not  void.  A  Justice's 
court  is  a  court  of  limited  jurisdiction,  and 
presumptions  in  favor  of  its  Judgments  are 
not  allowed  to  the  same  extent  that  they  are 
in  cases  of  judgments  by  courts  of  general 
jurisdiction.  Gray  v.  McNeal,  12  6a.  424; 
White  V.  Mandeville,  72  Ga.  705,  707;  Wil- 
liams V.  Suiter,  76  Ga.  356;  Shearouse  v. 
Wolf,  117  Ga.  426,  43  S.  B.  718.  It  has  been 
held,  however,  that  where  a  judgment  was 
rendered  in  a  Justice's  court  on  a  day  other 
than  the  first  day  of  the  term,  nothing  else 
appearing,  there  would  be  a  presumption 
that  the  court  sat  from  day  to  day  in  accord- 
ance with  the  law.  Levadas  v.  Beach,  117 
Ga.  178,  43  S.  B.  418.  There  are  numerous 
cases  in  other  jurisdictions  to  the  effect  that 
an  order  of  continuance  in  a  justice's  court 
ousts  the  Jurisdiction  of  the  court,  and  that, 
if  a  jifdgment  is  rendered  before  the  date  for 
trial  fixed  in  the  order  of  continuance,  this 
Judgment  amounts  to  a  discontinuance  of  the 
case,  and  is  a  nullity.  See  4  Bnc.  P.  &  P. 
896-  Little  aid  is,  however,  to  be  derived 
from  these  cases,  for  the  reason  that  many 
of  them  are  expressly  based  upon  provisions 
of  statutes  regulating  the  practice  in  the  par- 
ticular states,  and  In  others  where  it  Is  not 
dlstinctiy  stated  it  is  inferable  that  they  are 
merely  rulings  constrained  either  by  statute 
or  local  practice.  In  some  of  these  cases  the 
Justice's  court  was  not  a  court  of  fixed  terms, 
but  the  term  in  each  case  was  fixed  by  the 
date  of  the  summons  on  which  the  defendant 
was  cited  to  appear;  and  it  was  held  neces- 
sary under  such  a  system  that  some  action 
should  be  taken  by  the  court  at  the  time 
fixed  in  the  summons,  or  at  the  time  to 
which  the  case  was  regularly  postponed,  in 
order  to  hold  Jurisdiction,  and  that  the  fail- 
ure to  act  at  such  time  would  cause  the 
court  to  lose  jurisdiction  of  the  parties, 
which  could  not  be  thereafter  acquired  in 
that  case.  From  1868  to  1877  the  Justice's 
court  in  Georgia  was  of  this  character. 
There  were  no  regular  fixed  terms.  The 
summons  fixed  the  term  in  each  case,  and, 
while  continuances  could  be  granted,  the 
statute  expressly  provided  that  no  postpone- 
moit  could  be  granted  for  longer  than  ten 
days.  Each  case  had  its  own  term,  and  yet 
under  this  system  it  was  held  that  where  a 
case  was  continued  a  final  Judgment  rendered 
in  the  case  after  the  expiration  of  10  days, 
tn  the  absence  of  the  defendant,  was  not 
void,  but  merely  irregular.  Wolff  v.  Mfg. 
C3o.,  .61  Ga.  463.  The  Justice's  court  is  now 
a  court  of  terms,  which  sits  at  fixed  times 


and  places,  and  has  power  to  grant  continu- 
ances. But  these  continuances  are  from  term 
to  term  (Civ.  Code  1895,  i  4101),  and  not,  as 
heretofore,  from  the  day  fixed  in  the  sum- 
mons to  the  time  fixed  by  the  Justice.  If 
the  court  has  jurisdiction  of  the  parties  and 
of  the  subject-matter  on  the  first  day  of  the 
term*  and  the  case  stands  for  trial  under  the 
law  at  that  time,  it  may  render  a  final  Judg- 
ment at  any  time  l>efore  the  term  adjourns, 
unless  something  has  transpired  which  de- 
prives it  of  jurisdiction  either  of  the  parties 
or  of  the  subject-matter,  or  both.  A  con- 
tinuance of  the  case  does  not  oust  the  court 
of  jurisdiction  of  either  the  parties  or  the 
subject-matter,  without  reference  to  whether 
the  court  be  one  of  limited  or  of  general 
jurisdiction.  While  an  order  of  continuance 
may  be  in  its  nature  a  judgment,  it  belongs 
to  that  class  of  Judgments  usually  designated 
as  interlocutory  orders,  and  has  none  of  the 
elements  of  a  final  judgment  A  justice  of 
the  peace  has  no  authority  to  set  aside  a  final 
judgment  rendered  by  him.  Doughty  v. 
Walker,  54  Ga.  585;  Bacon  v.  Jones,  117  Ga. 
498,  48  S.  B.  689.  But  he  has  auth(»rlty  to 
vacate  or  set  aside  interlocutory  rulings  and 
orders  made  before  final  Judgment  is  render- 
ed. The  entry  of  a  final  judgment  termi- 
nates his  jurisdiction  of  the  controversy,  but 
an  entry  of  an  interlocutory  order  does  not 
have  this  effect,  and  such  an  order  is  subject 
to  be  vacated  by  him  whenever  sufildent 
reason  is  shown  therefor.  It  therefore  fol- 
lows that  when  he  renders  a  final  Judgment 
in  a  case  at  a  time  when  he  would  ordinarily 
have  authority  to  render  such  a  judgment, 
and  the  only  obstacle  that  might  be  interpos- 
ed to  the  rendition  of  such  Judgment  is  an 
interlocutory  order  which  he  might  have  set 
aside,  such  Judgment  is  not  void,  but  merely 
irregular,  and  subject  to  be  set  aside  at  the 
instance  of  the  party  against  whom  It  is  ren- 
dered in  some  method  authorized  by  law. 
But  such  Judgment  is  binding  upon  the  par- 
ties until  reversed  or  set  aside  agreeably  to 
law.  This,  however,  is  a  right  subject  to 
be  asserted  by  him,  and  cannot  be  made 
available  by  a  stranger  to  the  judgment. 
While  a  claimant  may  attack  a  Judgment 
which  is  sought  to  be  enforced  against  prop- 
erty to  which  he  claims  title,  such  an  attack 
is  authorized  only  in  cases  where  the  Judg- 
ment is  a  nullity,  and  he  cannot  question  the 
Judgment  for  error  or  irregularity  when  the 
party  to  the  Judgment  has  acquiesced  in  It, 
notwithstanding  an  Infirmity  which  would 
have  been  a  good  reason  to  reverse  or  set  it 
aside  at  the  instance  of  the  defendant  if  he 
had  moved  in  due  time.  Appljring  these 
principles  to  the  case  under  consideration, 
the  Judgment  in  question  was  merely  irregu- 
lar, and  not  void,  and  the  claimant  had  no 
right  to  question  its  validity  after  the  de- 
fendant had  acquiesced  therein. 

Judgment  reversed.    All  the  Justices  con- 
cur. 
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BBNSON  et  «L  T.  TAYLOR 
(SuprenM  Court  of  Georgia.    March  24.  1905.) 

▲PPKAIi— BBYISW— CONFLIOnNO    BVIDEITOI. 

On  the  interlocutory  hearing  the  issue  was 
not  BO  much  the  validity  of  the  plaintiffs'  title 
aa  the  fact  of  their  possession.  On  that  point 
the  evidence  waa  conflicting,  but  sufficient  to 
sustain  the  finding  Uiat  the  defendant  was  not 
an  intruder,  but  the  successor  of  another  tenant 
of  one  claiming  a  title  adverse  to  that  of  the 
plaintiff,  and  this  court  will  not  interfere  with 
the  finding  of  the  chancellor  on  such  disputed 
facts. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Douglas  Coun- 
ty; A.  L.  Bartlett,  Judge. 

Action  by  J.  R.  Benson  and  others  against 
Joe  Taylor.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

J.  S.  James  contracted  to  sell  to  W.  A. 
Sayer  a  tract  of  land  In  Douglas  county  for 
$1,900,  and  delivered  to  him  a  bond  for  ti- 
tles. Thereafter,  on  December  10,  1903, 
Sayer  transferred  tbe  bond  for  title  to  the 
Marietta  Fertilizer  Company.  It  paid  oft 
the  balance  of  the  purchase  money,  and  se- 
cured a  deed  to  the  land  from  J.  8.  James, 
and  surrendered  his  bond  for  titles.  It  ap- 
pears that  Sayer  was  elected  tax  collector 
of  Douglas  county  in  October,  1002,  and  on 
January  3,  1903,  executed  the  bond  required 
by  the  statute.  Subsequently  he  was  re- 
quired to  give  an  additional  bond,  and  did  so 
on  December  5,  1903.  On  June  7,  1904,  an 
execution  issued  on  this  bond,  and  was  lev- 
ied on  the  land  which  is  the  subject  of  this 
controversy.  At  the  sheriff's  sale  thereun- 
der, in  August,  1904,  J.  R.  Benson,  J.  A. 
Sayer,  and  W.  G.  Sayer  purchased  the  proi)- 
erty  and  received  a  deed.  They  claim  that 
W.  A.  Sayer,  defendant  In  execution,  sur- 
rendered possession  to  them,  and  that  in 
November,  1904,  the  defendant  Taylor  fraud- 
ulently obtained  the  keys  to  the  house  during 
the  absence  of  the  plaintiffs'  tenant,  and, 
having  entered  into  possession,  began  com- 
mitting acts  of  waste  and  trespass.  They 
averred  that  he  was  absolutely  insolvent, 
and  they  prayed  for  an  injunction  restraining 
him  from  occupying  tbe  property,  or  from 
committing  tbe  depredations  referred  to  In 
the  petition.  The  defendant  demurred  on 
the  grounds  that  there  was  no  equity  in  the 
petition,  and  that  there  was  an  adequate 
remedy  at  law.  At  the  hearing  the  veri- 
fied petition  was  offered  in  evidence,  and 
there  were  affidavits  sustaining  Its  allega- 
tions. The  defendant  denied  the  allegations 
in  the  petition,  and  offered  affidavits  to  the 
effect  that  he  had  been  put  in  possession 
by  the  agent  of  the  Marietta  Fertilizer  Com- 
pany. There  was  evidence  that  the  Mari- 
etta Fertilizer  Company,  by  its  agents  and 
tenants,  had  been  in  possession  since  tbe 
transfer  of  the  bond  for  titles;  that  W.  A. 
Sayer,  at  the  request  of  the  fertilizer  com- 
pany, rented  the  land  to  John  Sayer;  that  the 
agent  of  the  fertilizer  company  told  John 


Sayer  that  Taylor  was  on  his  way,  moring 
to  the  house.  He  made  no  objection,  and 
Taylor  moved  in,  and  is  still  in,  the  lionse. 
The  company  was  in  possession,  is  still  in 
possession,  &nd  has  been  ever  since  Decem- 
ber 10,  1903.  The  court  refused  the  injunc- 
tion, and  the  plaintiffs  excepted. 

J.  S.  James  and  Roberts  &  Hutcheson,  for 
plaintiffs  in  error.  W.  A.  James  and  B.  F. 
Frey,  for  defendant  in  error. 

LAMAR,  J.  It  is  not  necessary  to  deter- 
mine what  was  the  effect  of  a  failure  to  re- 
cord the  tax  collector's  bond;  nor  whether 
the  execution  was  issued  on  the  first  or  the 
second  bond;  nor  whether  the  lien  created  by 
the  bond  under  Pol.  Code  1895, 1  927,  and  tbe 
sale  under  the  execution  thereon,  defeated 
the  interest  of  the  fertilizer  company  ac- 
quired by  virtue  of  Bayer's  transfer  of  tbe 
bond  for  titles.  All  these  matters  are  prop- 
er for  determination  in  a  controversy  be- 
tween the  petitioners  and  the  fertilizer  com- 
pany, when  an  Issue  in  an  action  of  eject- 
ment is  made  up  and  submitted  to  a  Jury. 
If  the  plaintiffs  had  possession,  that  was 
good  as  against  a  trespasser.  Civ.  Code 
1895,  I  8876.  If  the  plaintiffs  were  in  pos- 
session, and  if  the  defendant  forcibly  or 
fraudulently  obtained  possession,  the  injunc- 
tion should  have  issued,  because  tbe  peti- 
tioners had  no  adequate  remedy  at  law. 
since  it  is  not  disputed  that  the  defendant 
was  insolvent,  and  that  he  was  committing 
acts  of  depredation  and  trespass.  But  tbe 
evidence  on  this  controlling  point  was  direct- 
ly in  conffict;  the  testimony  of  the  defend- 
ant being  to  the  effect  that  the  Marietta 
Fertilizer  Company,  through  W.  A.  Sayer, 
John  Sayer,  and  Taylor,  had  been  in  pos- 
session since  December  10,  1903,  the  time  of 
the  transfer  of  the  bond  for  titles  to  the  fer- 
tilizer company  by  W.  A.  Sayer.  If  this  be 
true,  then  Taylor  was  not  an  intruder,  but 
was  in  as  tenant  of  one  claiming  title  to  tbe 
land.  This  court  will  not  interfere  with 
the  discretion  of  the  trial  Judge  in  passing 
upon  the  disputed  issue  of  fact 

Judgment  affirmed.  All  the  Justices  con- 
cux; 


(122  Ga.  611) 

DORIS  et  al.  t.  STORY  et  aL 
(Supreme  Court  of  Georgia.    March  25,  1905.) 

EJECTMENT— TITLE  TO  MAINTAIN  —  ACTION  BY 
HEIRS— STALE  DEMAND— MI8J0INDKB  OF  PAB* 
TIES— TEMPOAAST  ADMIN  IBTBATOB. 

1.  Where  A.  contracted  with  B.  for  the  pur> 
chase  of  a  lot  of  land  and  paid  the  first  install- 
ment, and  C,  at  A*8  request,  paid  the  balance 
of  the  purchase  money,  and  B.,  by  A*b  direction, 
made  6.  an  absolute  fee-simple  deed  to  the  land, 
it  being  agreed  between  A  and  C.  that  C.  should 
hold  the  title  as  security  for  the  payment  by  A. 
to  C.  of  the  sum  paid  by  C,  C.  gat  a  good  title, 
Rnbjoct  to  be  devested  only  by  the  payment  of 
the  debt  thus  secured. 

2.  When  C.  died,  leaving  A.  fai  posseflsion  of 
the  land,  the  title  descended  to  C.^s  heirs,  and 
they  can  recover  in  an  action  of  ejectment  is 
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their  «ini  ammei  If  It  appMxs  that  Umm  Is  no 
administrator  of  O/s  estate,  or  If  there  be  one^ 
and  he  coosente  to  their  bringing  the  eoit.  In 
this  case  there  was  no  administrator  at  the  time 
of  the  commencement  of  tlie  action  who  could 
maintain  an  action  for  the  recovery  of  the  land. 
A  temporary  administrator  cannot  maintain 
soch  an  action. 

3.  In  the  trial  of  snch  a  suit,  the  fact  that 
G.*s  debt  against  A.  for  the  balance  of  the  pur- 
chase money  was  barred  by  the  statute  of  lim- 
itations would  make  no  difference,  as  an  action 
for  the  recovery  of  land  is  not  predicated  upon 
the  debt,  but  upon  the  right  to  recover  the  land 
under  C's  title.  Nor  was  the  action  by  the  heirs 
of  €L  a  stale  demand,  as  there  is  no  law  in  this 
state  which  prevents  the  true  owner  of  land, 
who  has  the  legal  title,  from  bringing  a  suit  for 
its  recovery  at  any  time. 

4.  Under  the  facts  above  enumerated,  A.'b  pos- 
session* and  after  his  death  the  possession  ox  his 
heirs,  was  permissive;  and  no  prescription  can 
be  based  on  such  possession,  although  18  years 
had  elapsed  from  the  time  of  the  advancement 
of  the  money  by  O.  until  the  commencement  of 
the  action  by  his  heirs. 

5.  In  a  Joint  action  by  the  heirs  of  C,  It  was 
not  error  to  allow  them  to  strike  the  name  of 
the  teinporary  administrator  as  one  of  the  plain- 
tifEs.  He  had  no  title  or  Interest  in  the  suit  as 
such  temporary  administrator,  and  could  not 
have  instituted  it  for  the  recovery  of  the  land. 
Naming  him  as  a  coplaintlff  amounted  to  a 
misjoinder  of  parties,  and  the  other  plalntiffii 
had  a  right,  on  their  own  motion,  to  nave  his 
name  stricken. 

(Syllabus  by  the  Court) 

Brror  ttom  Superior  Ooort,  Richmond 
County;    H.  C.  Hammond,  Judge. 

Action  by  B.  J^  Doris  and  others  against 
Albert  H.  Story  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Re- 
versed on  main  bill  of  exceptions,  and  af- 
firmed on  cross-bill. 

W.  K.  Miller,  for  plaintiffs  In  error.  Henry 
C.  Roney  and  Leonard  Phlnizy,  for  defend- 
ants In  error. 

SIMMONS,  0.  J.  It  appears  from  the 
record  that  in  the  year  1877  Albert  H.  Story 
contracted  with  the  city  council  of  Augusta 
to  purchase  a  dty  lot  for  $525,  payment  to 
be  made  in  three  installments.  Story  imid 
the  first  installment,  but  when  the  others 
became  due  he  was  unable  to  meet  them; 
and  in  1879  he  got  Patrick  Doris  to  pay  the 
balance  due,  and  authorized  the  city  council 
to  make  Doris  a  deed  to  the  lot.  It  also  ap- 
pears that  Story  owed  Doris  an  open  ac- 
count, and  It  was  agreed  between  the  two 
that  Doris  should  hold  the  deed  as  security 
for  both  debts,  the  total  amount  of  which 
was  $947.06.  The  city  council  of  Augusta 
executed  to  Doris  a  fee-simple  title  to  the 
lot,  with  warranty.  Story  remained  In  jkm- 
sesslon  of  the  lot,  and  Doris  took  no  steps 
towards  collecting  the  debL  Doris  died  in 
1880,  and  In  1882  Story  filed  his  equitable 
petition  against  Mrs.  Mary  A.  Doris,  the  ad- 
ministratrix of  Doris,  in  which  all  these 
facts  were  detailed,  and  a  tender  of  the  mon- 
ey due  Doris,  with  interest,  was  made  to 
tbe  administratrix.  Nothing  appears  to  have 
been  done  with  the  petition  until  some  time 
tn  the  year  1884^  when  it  was  marked  "Dis- 


missed** on  the  docket  After  this  petition 
was  filed,  Mn.  Doris,  the  administratrix, 
died,  and  David  Graham  qualified  as  her 
executor.  He  was  discharged  from  his  trust 
in  1888.  The  matter  as  to  the  lot  of  land 
seems  to  have  remained  in  statu  quo  until 
the  year  1900,  when  the  heirs  of  Doris 
brought  their  action  or  complaint  for  the 
land  against  the  heirs  of  Story;  he  having 
died  some  years  before.  E.  J.  Doris,  a  son 
of  the  grantee  in  the  deed  from  the  dty 
council,  had  been  appointed  t^nporary  ad- 
ministrator; and  he  sned  In  his  individnal 
capacity  with  the  other  heirs  of  Doris,  and 
also  as  temporary  administrator.  The  Story 
heirs  filed  pleas  in  which  they  set  up  the 
fact  that  the  debt  due  by  Story  to  Patrick 
Doris  was  barred  by  the  statute  of  limita- 
tions; that  the  action  or  complaint  for  ttie 
land  was  barred,  also,  because  it  was  a  stale 
demand;  and  that  they  had  been  in  the 
quiet,  peaceable,  uninterrupted,  and  adyerse 
possession  of  the  land  from  the  time  the 
deed  was  made  to  Doris  until  the  commence- 
ment of  this  suit.  Upon  the  trial  of  tlie 
case,  B.  J.  Doris,  as  temporary  administra- 
tor, was  stricken  from  the  complaint  upon 
motion  of  the  plaintiffs,  to  which  the  de- 
fendants excepted.  It  appears  that  A.  H. 
Davidson,  the  executor  of  John  S.  Davidson, 
who  was  the  executor  of  A.  H.  Story,  was 
named  as  a  party  defendant  He  answered 
specially,  disclaiming  any  right  or  title  to 
or  interest  in  the  land,  and  denying  that 
he  ever  acted  as  executor  of  Story.  On  mo- 
tion, his  name  was  also  stricken,  and  the 
defendants  again  excepted.  The  case  was 
submitted  to  the  trial  Judge  on  an  agreed 
statement  of  facts,  without  the  intervention 
of  a  jury.  After  hearing  the  argument,  ihe 
judge  announced  that  the  plaintiffs  had  no 
title  to  the  land  in  controversy,  and  that  he 
would  render  judgment  In  favor  of  the  de- 
fendants, which  he  did,  in  an  order  to  that 
effect  To  this  ruling  the  Doris  heirs  ex- 
cepted. 

1-2.  When  Doris  paid  the  last  installments 
on  the  land  to  the  city  council  of  Augusta, 
and  It  made  him  the  fee-simple  title  thereto, 
he  became  the  owner  of  the  land,  and  had 
the  full  and  legal  title.  The  agreement  be- 
tween him  and  Story  made  the  deed  in  the 
nature  of  a  security  deed.  Doris'  title  was 
good  against  the  world  and  Story,  but  was 
subject  to  be  divested  under  the  arrangement 
between  them,  by  Story*s  paying  the  debt 
which  he  owed  Doris,  and  thereby  redeeming 
the  land.  Or  It  may  be  likened  to  a  deed 
for  the  purchase  money  of  land,  partially 
paid,  with  the  duty  upon  Doris  to  convey 
the  title  to  Story  when  he  paid  the  balance 
due.  It  will  be  seen  from  the  statement  of 
facts  that  Story  never  had  any  title,  nor  bond 
for  title,  from  the  dty  council  of  Augusta, 
but,  as  far  as  the  record  discloses,  only  a 
parol  contract  for  the  purchase  of  the  land. 
By  Story's  consent,  Doris  was  substituted 
for  him  in  the  deed  from  the  dty  coundl. 
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Wben  Doris  dled«  with  the  title  stUl  In  him, 
It  Immediately  descended  to  his  heirs  (OIt. 
Code  1895,  f  335S)»  and  they  had  a  right  to 
maintain  an  action  for  the  recovery  ot  the 
land  if  there  was  no  administrator,  or,  if 
there  was  one,  if  he  consented  to  their  hring- 
ing  the  suit  For  a  full  discussion  of  this 
subject  see  Greenfield  y.  Mclntyre,  112  Ga. 
G91,  88  S.  B.  44.  The  record  shows  that 
Mrs.  Mary  A.  Doris  qualified  as  adminis- 
tratrix of  her  husband,  the  grantee  in  the 
deed  from  the  city  council;  that  she  died, 
and  Graham  qualified  as  her  executor;  and 
that  he  was  discharged  in  the  year  1888. 
There  was  no  other  administrator  appointed 
upon  the  estate  until  about  the  time  of  the 
commencement  of  this  suit,  when  B.  O. 
Doris  was  appointed  temporary  administra- 
tor. So  it  would  seem  the  estate  was  not 
represented  from  the  time  Graham  was  dis- 
charged until  the  filing  of  the  case  at  bar. 
The  appointment  of  the  temporary  adminis- 
trator had  no  eftect  as  to  the  right  of  the 
heirs  to  bring  the  suit,  as  a  temporary  ad- 
mlnlstratiNr  cannot  bring  an  action  for  the 
recoyery  of  land,  nor  consent  to  such  an 
action  being  brought  See  Banks  ▼.  Walker, 
112  Ga.  542,  37  S.  B.  866.  It  may  theref(»e 
be  said  that  there  was  no  administration  up- 
on the  estate  of  Doris  when  the  suit  was 
brought  This  being  so,  the  heirs,  having 
the  same  title  held  by  their  father,  had  a 
perfect  right  to  institute  and  maintain  an 
action  for  the  recovery  of  the  land.  Ac- 
cording to  the  record,  they  were  the  only  par- 
ties who  could  Institute  and  maintain  the 
action. 

3.  We  might  stop  the  discussion  here,  as 
it  covers  the  ruling  made  by  the  trial  Judge; 
but,  as  the  case  is  to  be  tried  again,  and 
as  the  learned  counsel  for  the  defendant  in 
error  insists  that,  even  if  the  Judgment  of 
the  court  below  was  erroneous,  it  should  be 
sustained  upon  his  defenses  made  in  the 
pleadings  and  agreed  statement  of  facts,  we 
will  proceed.  One  of  the  defenses  that  he  re- 
lies upon  is  that  inasmuch  as  the  debt  owed 
by  Story  to  Doris  was  barred,  and  as  the  con- 
sideration of  the  deed  from  the  city  council 
of  Augusta  was  founded  upon  this  debt,  the 
action  to  recover  the  land  was  also  barred. 
We  do  not  agree  with  him  in  this  contention. 
This  action  Is  not  predicated  upon  the  debt, 
but  upon  the  legal  title  to  the  land,  and  the 
right  of  possession  of  the  persons  holding 
.that  title.  When  this  case  was  here  before 
(110  Ga.  65,  36  S.  E.  314),  the  action  was 
based  upon  the  debt,  and  was  not  for  the  re- 
covery of  the  land.  As  long  as  the  legal  title 
remains  in  Doris  or  his  heirs,  and  there  is 
no  better  title  In  the  persons  in  possession, 
the  holder  of  the  legal  title  is  entitled  to  re- 
cover the  possession  of  the  land;  and  that  is 
true  whether  the  consideration  of  the  deed 
was  to  secure  a  debt,  or  to  secure  the  pur- 
chase money  for  land.  Nor  was  the  suit  up- 
on a  "stale  demand,"  as  contended  by  coun- 
■el.    There  is  no  law  in  this  state  which  pre- 


vents the  person  holding  the  legal  title  to 
land  from  suing  for  and  recovering  it,  as 
long  as  the  legal  title  remains  in  him.  He 
may  remain  Inactive  for  more  than  20  years, 
if  he  so  desires,  and  still  bring  an  action  re- 
lying upon  his  legal  title;  and  he  can  recover 
unless  a  better  title  is  shown  against  him, 
or  the  defendant's  title  has  ripened  by  pre- 
scription. 

4.  It  was  also  argued  that  the  heirs  of 
Doris  could  not  recover  because  Story  and 
his  heirs  had  been  in  possession  of  the  land 
for  more  than  18  years  from  the  time  Doris 
advanced  the  money  and  took  the  deed. 
The  facts  are  that  Story  had  procured  Doris 
to  advance  this  money  and  to  take  the  deed. 
Story  was  then  in  possession,  and  he  knew 
that  Doris  had  the  legal  title  after  the  deed 
was  executed  by  the  city.  Indeed,  he  admit- 
ted in  his  equitable  petition  referred  to  in 
the  statement  of  facts  that  Doris  had  the  le- 
gal title;  that  he  was  without  a  title,  and 
was  holding  under  Doris;  and  prayed  that 
Doris'  administratrix  be  compelled  to  make 
him  the  title  upon  the  payment  of  the  debt 
due  to  Doris.  That  petition  clearly  indi- 
cates that  Story  knew  that  his  possession 
was  permissive,  and  his  heirs,  who  claim 
under  him,  are  chargeable  with  this  notice. 
There  is  no  intimation  in  the  record  that 
Story  or  any  of  his  heirs  ever  gave  notice 
to  Doris  or  his  heirs  that  they  were  holding 
adversely  to  Doris,  and  such  permissive  pos- 
session cannot  ripen  into  a  title  by  prescrip- 
tion unless  the  persons  In  possession  give 
notice  that  they  are  no  longer  bound  by  the 
permission  to  remain  In  possession,  but  hold 
the  same  adversely.  It  seems  to  us  that,  un- 
der the  facts  diseased  by  the  record,  the 
only  thing  the  defendants  can  do  to  save 
their  possession  will  be  to  tender  the  money 
due,  with  interest,  and  ask  the  court  to  de- 
cree that  title  be  made  to  them  upon  such 
payment;  and  it  also  seems  that,  in  equity 
and  good  conscience,  the  plaintiffs  ought  to 
accept  this  tender,  although  they  have  a  le- 
gal title  and  their  debt  is  barred. 

5.  In  bringing  their  action  the  plaintiffs 
Joined  with  them  the  temporary  administra- 
tor of  Doris'  estate,  and  on  the  trial  they 
moved  to  strike  his  name  from  the  petition, 
which  motion  the  court  granted.  The  de- 
fendants filed  a  cross-bill  of  exceptions,  com- 
plaining of  this  order.  In  our  opinion,  there 
was  no  error  in  allowing  this  amendment 
A  temporary  administrator,  as  stch,  has  no 
title  or  Interest  In  the  land  of  his  intestate, 
and  cannot  maintain  an  action  for  its  recov- 
ery. See  Banks  v.  Walker,  supra.  He  was 
named  as  one  of  the  plaintiffs,  and  there 
was  therefore  a  misjoinder  of  parties.  It 
was  proper  to  strike  his  name  from  the  peti- 
tion, it  being  a  Joint  action  for  the  recovery  of 
land,  because,  if  allowed  to  remain  in  the  pe- 
tition, and  it  appeared  at  the  trial  that  he  had 
no  title  nor  interest  in  the  land,  the  verdict 
must  have  been  for  the  defendants,  although 
the  other  plaintiffs  had  a  perfect  title.    De 
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Vangbn  t.  McLeroy,  82  Oa.  713,  10  8.  B.  211« 
and  citations.  Nor  was  there  any  error  In 
striking  the  name  of  Davidson  as  one  of 
the  defendants.  He  was  not  In  possession  of 
the  land,  nor  did  he,  as  executor,  claim  any 
right,  title,  or  Interest  therein,  bat,  on  the 
contrary,  In  his  answer,  disclaims  any  title 
whatsoever,  and  also  denies  being  the  exec- 
utor of  Story  by  reason  of  his  being  the  ex- 
ecutor of  his  brother,  who  was  the  executor 
of  Story.  This  Is  not  a  proceeding  to  reform 
a  deed,  or  anything  of  that  sort,  but  Is  a  suit 
to  recover  the  possession  of  land,  against  the 
persons  In  possession.  Making  Davidson  a 
party  was  therefore  a  misjoinder. 

Judgment  on  main  bill  of  exceptions  re- 
versed; on  cross-blU,  affirmed.  All  the  Jus- 
tices colicuri 
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(Supreme  Gourt  of  Georgia.    March  25,  1905.) 

GAianO— PLATIITO  POOL. 

Playing  pool  under  an  agreement  among 
the  players  that  the  one  losins  the  game  shall 
pay  for  the  use  of  the  table  is  betting  at  a  pool 
table,  within  the  meaning  of  Pen.  Code  18^,  S 
401.  providing  that,  **ll  any  person  shall 
••  •bet'**atany***  pool  ta- 
ble, he  shall  be  guilty  of  a  ooisdemeanor.^*  The 
fact  that  the  state  imposes  a  specific  tax  on  the 
keeper  of  a  pool  table  does  not  affect  the  ques- 
tion. 

[lid.  Note. — For  cases  in  point,  see  voL  24, 
Cent.  Dig.  Gaming,  U  120,  188.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bartow  Coun- 
ty; A.  W.  Flte,  Judge. 

Winis  Hopkins  and  others  were  Indicted 
for  gaming,  and  Hopkins  was  found  guilty, 
and  brings  error.    Affirmed. 

W.  M.  Graham  and  W.  I.  Heyward,  for 
plaintiff  In  error.  Sam  P.  Maddox,  Sol. 
Gen.,  for  the  State. 

FISH,  P.  J.  Willis  Hopkins,  Mose  Reed, 
and  Creek  Klncaid  were  Indicted  for  play- 
ing and  betting  "together  for  money  or  other 
things  of  value  at  a  pool  table."  On  the 
trial  of  Hopkins,  the  witness  Introduced  In 
behalf  of  the  state  testified  that  he  saw  Hop- 
kins and  the  other  two  defendants  play  sev- 
eral games  of  pool  together,  at  the  time  and 
place  charged  In  the  Indictment,  "the  price 
of  each  game  being  fifteen  cents;  the  same 
being  five  cents  a  cue  for  each  player  using 
a  cue.  Under  an  agreement  between  the 
players,  the  one  losing  the  game — ^that  is,  the 
one  putting  the  least  number  of  balls  In  the 
pockets — ^was  to  pay  for  the  game.  Several 
games  were  played  In  this  way,  the  losing 
party  always  paying  for  the  game.  The  pool 
table  was  run  and  owned  by  Henry  Kay,  but 
he  was  not  playing."  Hopkins  was  found 
£n:illty.  His  motion  for  a  new  trial  being 
overruled,  he  excepted. 

The  question  whether  playing  a  game  such 
aa  billiards,  pool,  tenpins,  etc.,  under  an 
afreement  among  the  players  that  the  loser 


iB  to  pay  the  rent  or  charge  Imposed  by 
the  keeper  of  the  table  or  alley  for  its  use, 
Is  gaming,  has  never  been  decided  by  this 
court  There  Is  an  Irreconcilable  conflict  of 
authority  among  the  courts  of  other  states 
where  this  question  has  arisen.  In  State  v. 
Records,  4  Har.  (Del.)  554,  It  was  held  to  be 
betting,  where  the  players  at  tenpins  risked 
only  the  price  of  the  game.  In  State  v. 
Lelghton,  3  Post  (N.  H.)  167,  the  defendants 
were  indicted  for  unlawfully  keeping  a  gam- 
ing place  '^or  money,  hire,  gain  and  reward." 
At  the  trial  It  appeared  that  it  was  contrary 
to  the  rules  of  the  room  to  play  for  money, 
but  that  It  was  the  general  custom  for  the 
party  defeated  In  a  game  to  pay  for  the  use 
of  the  table,  for  which  the  defendants  char- 
ged a  shilling  per  game.  It  was  held  that 
this  was  a  gaming  for  money.  The  court 
said:  ''The  defendants  In  this  case  made  a 
profit  from  the  use  of  the  billiard  tables.  For 
the  'hire'  of  them  they  were  paid  a  shilling 
a  game.  The  persons  who  resorted  there 
played  for  the  hire.  In  substance,  they  play- 
ed for  a  shilling  a  game.  The  loser  paid  and 
the  owner  received  the  sum.  By  an  under- 
standing among  the  players,  the  money  won 
was  to  be  applied  towards  defraying  the  ex- 
penses of  the  tables,  but  still  it  was  money 
won  at  play,  and  upon  the  chance  of  the  play, 
and  not  on  any  collateral  matter."  In  Mount 
y.  State,  7  Ind.  654,  the  accused  was  charged 
with  the  violation  of  an  act  which  provided 
that  "every  person  who  shall,  by  playing  or 
betting  at  or  upon  any  game  or  wager  what- 
ever, either  lose  or  win  any  article  of  value, 
shall  be  fined,"  etc.  The  Information  char- 
ged that  Groff  owned  and  kept  a  tenpln  alley 
for  hire;  that  Mount  and  Miller  hired  of  him 
the  use  of  the  alley  to  play  one  game  of  ten- 
pins, for  which  tl\ey  agreed  to  pay  him  ten 
cents;  "and  that,  in  pursuance  of  said  hir- 
ing," Mount  and  Miller  played  a  game,  by 
which  Mount  won  of  Miller  five  cents,  the 
half  of  the  hire  of  the  alley,  by  then  and 
there  unlawfully  betting  and  wagering  with 
him  the  five  cents  on  the  result  of  the  game. 
In  the  opinion  In  the  case,  Davison,  J.,  said: 
"It  is  insisted  that  the  information  does  not 
show  a  case  within  the  statute.  To  consti- 
tute unlawful  gaming,  there  must,  be  a  game 
played,  and  upon  its  result  some  article  of 
value  must  be  lost  or  won.  Here  was  such 
game,  and  the  only  point  or  inquiry  is,  was 
any  article  of  valae  won  by  the  defendant? 
His  liability  to  Groff  was  paid  by  Miller,  be- 
cause, in  the  event  of  being  unsuccessful,  he 
had  stipulated  to  pay  it  This  payment, 
though  made  to  Groff,  was  for  the  use  of  the 
defendant;  and  the  transaction  was,  in  ef- 
fect, the  same  as  if  the  amount  lost  and 
won  had  been  paid  to  the  defendant  instead 
of  Groff,  and  he  had  received  it  from  the  de- 
fendant" In  Hamilton  v.  State,  75  Ind.  586, 
it  was  held  that  suffering  parties  to  play 
upon  a  billiard  table,  where  nothing  Is  risked 
but  the  hire  of  the  table,  came  within  the 
purview  of  a  statute  providing  that  any  per- 
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Bon  wbo  should  keep  or  suffer  his  banding, 
etc^  to  be  used  for  gaming,  should  be  fined, 
etc.  In  Alexander  v.  State,  09  Ind.  450,  It 
was  held:  '*A  charge  In  an  indictment  that 
the  defendant  played  a  game  of  pool  upon  a 
pool  table  with  another  person,  and  thereby 
won  money  from  him.  Is  sustained  by  proof 
that  the  parties  played  under  an  arrangement 
that  the  losing  party  should  pay  the  owner 
of  the  table  the  amount  charged  for  the  use 
of  It,  and  that  the  defendant  won  the  games, 
and  the  other  party  paid  for  them."  The 
court  said:  "To  whom  the  money  was  di- 
rectly paid  was  not  so  material  as  the  fact 
that  the  game  decided  who  should  pay  it,  and 
who  should  profit  by  the  payment  If  ap- 
pellant had  lost  the  games,  he  would  have 
lost  the  amount  charged  for  them.  He  won 
the  games,  and  thereby  won  the  amount 
charged  for  them,  or  at  least  one-half  of  that 
amount  At  the  end  of  each  game  he  was 
ten  cents  better  off  than  if  he  had  lost  the 
game,  and  he  was  five  cents  better  off  than 
he  would  have  been  if,  without  any  chance 
or  hazard,  each  party  had  paid  for  his  cue. 
That  he  did  not  actually  handle  the  money, 
It  seems  to  us,  can  make  no  difference."  To 
the  same  effect,  see  Ward  ▼.  State,  17  Ohio 
St  a2;  State  v.  Book,  41  Iowa,  550,  20  Am. 
Rep.  609;  State  y.  Miller,  53  Iowa,  154,  4  N. 
W.  900;  Tuttle  v.  State,  1  Tex.  App.  364; 
State  y.  Howery,  41  Tex.  506;  Hall  y.  State 
(Tex.  Cr.  App,)  34  S.  W.  122;  Mayo  y.  State 
(Tex.  Cr.  App.)  82  S.  W.  515;  Murphy  y. 
Rogers,  151  Mass..  118»  24  N.  B.  35.  Cases 
in  which  rulings  to  the  contrary  haye  been 
made  are  People  y.  Sergeant  8  Cow.  189; 
Harbaugh  y.  People,  40  111.  294;  Blewett  y. 
State,  84  Miss.  606;  People  y.  Forbes,  52 
Hun,  30,  4  N.  Y.  Supp.  757;  State  y.  Hall, 
32  N.  J.  Law,  165;  State  y.  Quaid,  43  La« 
Ann.  1076,  10  South.  183,  2b  Am.  St  Rep.  207. 
These  rulings  were  put  mainly  on  the  ground 
that  to  constitute  gaming  or  betting,  one  or 
the  other  of  the  parties  must  expect  to  profit 
by  the  game,  and  that  in  playing  billiards, 
pool,  etc.,  the  loser  to  pay  the  table  hire, 
neither  of  the  parties  expected  a  profit 
Section  401  of  the  Penal  Code  of  1895  de- 
clares: "If  any  person  shall  play  and  bet 
for  money,  or  other  thing  of  yalue,  at  any 
game  played  with  cards,  dice  or  balls;  or 
shall  play  and  bet  for  money,  or  other  thing 
of  yalue,  at  any  table  of  whatever  name,  kind 
or  description,  for  gaming;  or  shall  bet  at 
any  game  of  ninepins,  or  any  other  number 
of  pins,  or  at  any  billiard  or  pool  table, 
he  shall  be  guilty  of  a  misdemeanor.'*  The 
question,  therefore,  is,  did  the  evidence  in 
the  case  under  consideration  show  that  the 
accused  bet  at  a  pool  table;  that  is,  that  he 
laid  a  wager  or  staked  money  or  anything 
of  value  at  such  table?  We  are  of  opinion 
that  he  did.  He  hazarded  the  payment  of 
10  cents,  for  the  other  two  players,  to  the 
keeper  of  the  tables  and  took  the  chance  of 


relleylng  himself  of  his  own  obligation  to 
such  keeper.  It  is  uniformly  held  that  play- 
ing games  to  determine  which  of  the  players 
shall  pay  for  drinks,  food,  or  cigars,  etc,  for 
the  use  of  the  players,  is  gaming.  14  Am.  & 
Eng.  Enc.  L.  670,  and  citations.  The  use  of 
the  table  for  the  purpose  of  amusement  and 
recreation,  when  such  use  must  be  paid  for,  is 
as  much  a  thing  of  value  as  the  drinks,  food, 
or  cigars.  The  players  enjoy  the  drinks* 
food,  or  cigars,  and  they  enjoy  the  use  of  the 
table,  cues,  and  balls.  For  each  of  these 
things  money  must  be  paid,  and,  without  the 
arrangement  among  the  players  by  which  the 
loser  of  the  game  must  pay  for  what  they 
all  enjoy,  each  player  would  have  to  pay  for 
his  own  share  thereof,  unless  some  one  made 
him  a  gift  of  the  same.  If  three  men  were 
to  pUy  a  game  of  pool  to  decide  which  one 
of  them  should  pay  for  the  hire  of  a  horse 
and  vehicle  for  the  temporary  use  of  the 
three,  would  not  each  of  them  be  engaged  In 
betting  with  the  other  two  upon  the  result 
of  the  game?  Would  not  the  loser  lose,  and 
the  winners  win,  something  of  value?  We 
think  so.  The  hire  of  the  horse  and  yehicla 
would  be  a  thing  of  value  wagered  on  the  re- 
suit  of  the  game.  And  under  the  circum- 
stances disclosed  by  the  evidence  In  this  case* 
so  was  the  hire  of  the  pool  table  for  the  use 
of  the  players  while  they  played  a  game 
thereon.  If  two  men  were  to  each  owe  the 
keeper  of  a  pool  or  billiard  table  $1,  and  were 
to  play  a  game  upon  the  table  under  an  agree- 
ment that  the  loser  should  pay  both  debts* 
the  eftect  would  be  the  same  as  if  each  bet 
the  other  $1  on  the  result  of  the  game.  We 
can  see  no  difference  in  principle  between 
such  a  case  and  one  in  which  the  playing  of 
the  game  creates  the  debt  or  debts  to  the 
keeper  of  the  table,  which  the  players  agxee 
the  loser  of  the  game  must  pay.  The  evi- 
dent purpose  of  the  statute  was  to  prohibit 
all  forms  of  gambling  with  cards,  dice,  or 
balls,  or  at  any  table,  of  whatever  name,  and 
the  fact  of  the  insignificance  of  the  amount 
wagered  is  Immaterial.  As  the  accused  in- 
troduced no  evidence,  and  his  statement 
was,  in  substance,  the  same  as  the  testimony 
of  the  witness  for  the  state,  the  verdict  was 
demanded.  The  charge  of  the  court  except- 
ed to— being,  in  effect  that  if  the  Jury  be- 
lieved the  facts  of  the  case  to  be  as  stated 
by  the  witness  for  the  state,  they  should 
find  the  accused  guilty — ^was  in  accordance 
with  the  law  of  the  case. 

The  fact  that  the  state  imposes  a  tax  upon 
every  keeper  of  a  pool  table  does  not  affect 
the  case.  The  licensing  of  a  pool  or  billiard 
table  does  not  authorize  betting  at  such  table. 
In  State  y.  Doon,  R.  M.  Charlt  1,  it  was 
held  that  "the  fact  that  a  tax  is  imposed  up- 
on a  faro  table  does  not  authorize  the  use  of 
it  for  gaming." 

Judgment  afilrmed.  All  the  Jostlcea  oon- 
car« 
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DOCTOR  BLOSSBB  CO. 

(SupreiiM  Court  of  Georgia.    March  26,  1005.) 

OONBPIBAOT— BIGHT  OF  ACTION— INJUNOTIOW— 

BBBAGH  or  COIVTBAOT— PBOOUBSMSNT^ 

TLLSQAL  AOBSBMEIVT. 

1.  A  combination  of  two  or  more  perfona  to 
injure  one  in  hia  trade  by  indndng  lUa  employte 
to  break  their  contract  with  him,  or  to  decline 
to  longer  continue  in  liia  employment,  ia,  if  it 
resnlta  in  damage,  actionable. 

[Bd.  Nota.— F6r  caaee  in  point,  aae  toL  10^ 
Cmt.  Dig.  Conspiimcjv  i  0.] 

2L  A  former  member  of  an  illegal  combination, 
iHioae  connection  with  it  waa  aevered  before 
the  filing  of  the  eoit,  will  not  be  denied  the  pro- 
tection of  a  court  of  equity  againat  an  illegal 
act  of  snch  combination  becanae  of  hla  preriona 
eonnection  therewith. 

8.  The  malicious  procnrement  of  a  breach  of 
contract  of  employment  resulting  in  damage, 
where  the  procurement  waa  during  the  subsist- 
ence of  the  contract,  is  an  actionable  wrong. 

[Bd.  Note. — VoT  caaea  In  point,  see  y<^  84» 
Cent.  Dig.  Maater  and  Servant,  |  1283.] 

4.  A  conrt  of  equity  will  interpose  by  injunc- 
tioii  to  prevent  ue  seteral  meml)er8  of  an  il- 
legal combination  from  enforcing  an  illegal 
agreement  to  the  hurt  and  injury  of  one  en* 
gaged  in  competitive  business. 

(Syllabus  by  the  Conrt) 

BiTor  from  Superior  Court,  Fulton  County; 
J.  H.  Lampkin,  Judge. 

Action  by  the  Doctor  Blosser  Company 
againat  the  Employing  Printers'  Club  and 
othera.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    AfBrmed. 

Smith  &  Wrlgbt,  for  plaintiffs  In  eiror. 
Kontx  &  Austin  and  Howard  Van  BPPSt  for 
defendant  In  error. 

BTVANS,  J.  The  Doctor  Bloeaer  Company, 
a  corporation,  brought  an  action  againat  a 
number  of  printing  concerns  ualng  the  dub 
or  trade  name  of  the  ^Employing  Printer^ 
Onb  of  Atlanta,**  and  composed  of  indivld- 
nala,  flrma^  and  corporationa  engaged  in  the 
book  and  job  prlntlDg  trade  in  the  city  of 
Atlanta,  and  whose  names  are  aet  out  in  the 
record,  aaking  an  Injunction  and  praying 
damagea.  The  court  granted  the  injunction, 
and  exception  Is  taken  to  this  order.  On  the 
Int^locutory  bearing  the  defendants  urged 
by  demurrer  the  Insuffldency  of  the  facta 
pleaded  to  authorize  the  relief  prayed.  Not- 
withstanding the  demurrer  admitted  the 
truth  of  all  the  facts  which  were  well  plead- 
ed, the  plaintiff  submitted  proof  tendiqg  to 
sustain  all  the  essential  allegations. 

1-3.  The  complaint  is  that  the  defendants 
formed  a  combination  among  the  employing 
printers  to  control  and  fix  the  price  of  print- 
ing done  in  the  dty  of  Atlanta,  and,  because 
the  plaintiff  refused  to  affiliate  with  the  com- 
bination, they  wrongfully  Interfered  with  the 
plaintiff's  business,  and  maliciously  Induced 
its  employes  to  break  their  contracts  with  It, 
and  refuse  to  continue  in  its  employment,  to 
its  injury  and  damage.  A  combination  of 
IndlTlduals  engaged  In  a  particular  line  of 

60  S.fi.— 28 


business  to  compel  one  engaged  in  a  similar 
business  to  sell  his  product  at  prices  fixed  by 
It  is  contrary  to  public  policy,  and  void;  and 
the  members  of  such  a  combination,  individ- 
ually and  collectively,  may,  by  appropriate 
injunction,  be  restrained  from  wrongfully  in- 
terfering with  the  businesa  of  the  one  who 
is  not  a  member  of  the  combination.  This 
principle  is  laid  down  in  the  well-considered 
case  of  Brown  &  Allen  t.  Jacobs  Pharmacy 
Company,  115  Ga.  429,  41  &  B.  553,  57  L.  R. 
A.  547,  90  Am.  St  Rep.  126,  is  supported  both 
by  reason  and  authority,  and  its  application 
to  the  case  in  hand  is  readily  apparent 

The  facts  alleged  in  the  petition  were  as 
follows:  The  plaintiff  was  engaged  in  the 
dty  of  Atlanta  in  the  general  business  of  a 
printer  for  the  public,  enjoying  a  large  trade 
and  doing  a  prosperous  business.  The  de- 
fendants were  also  engaged  in  the  printing 
business,  and  formed  a  combination  or  trust 
called  the  "Bmploylng  Printers'  Club  of  At- 
lanta, Georgia."  This  combination  embraced 
nearly  the  entire  printing  and  publishing  fra- 
ternity of  Atlanta  except  the  newspapers, 
and  its  organisation  waa  "for  the  single  and 
sole  purpose  of  restraining  trade,  of  absolute- 
ly defeating  and  destroying  competition 
among  bidders  for  printing  of  any  sort  to  be 
done  In  the  dty  of  Atlanta,  and  for  main- 
taining an  arbitrary  and  extortionate  scale 
of  prices  upon  any  contracts  that  might  be 
receiyed  for  work  done  in  the  city.'*  This 
combination  or  club  had  a  written  constitu- 
tion and  by-laws,  a  copy  of  which  was  ap- 
p«ided  to  the  petition.  Among  the  objects 
of  the  club,  aa  redted  in  Its  constitution,  was 
*the  maintenance  of  legitimate  prices,  the 
suppression  of  nndne  rivalry,  and  mutual 
protection  ftom  abuses  or  Infringement  upon 
our  rights  by  others.*'  The  rules  proyided 
for  a  fixed  minimum  scale  of  prices,  that  no 
member  should  give  any  rebate  or  concession 
to  a  customer,  and  for  a  uniform  discount 
only  to  other  members  of  the  assodation. 
Rule  8  was:  "Never  give  customer  an  item- 
ised estimate"  The  scheme  of  the  defend- 
ants, who  confederated  under  the  name  of 
the  "Employing  Printara'  Club,"  was  as  fol- 
lows: If  a  customer  desiring  to  have  print 
Ing  or  publishing  done  made  application  fof 
a  bid  to  any  one  of  the  members  constituting 
the  club,  it  was  the  understanding  and  agree- 
ment among  all  of  the  members  thereof  that 
the  printer  recdvlng  the  bid  for  work  should 
name  the  price  for  which  he  was  willing  to 
undertake  It  and  thereupon  should  list  the 
application,  the  name  of  the  customer,  and 
the  proposition  for  doing  the  work,  giving  a 
complete  description  of  the  job  to  a  man- 
ager appointed  for  that  very  purpose,  and 
salaried  by  the  members  of  the  combination; 
and  they  tn  turn  were  bound  severally  to 
each  other  that  if  they  were  also  invited  to 
make  competitive  bids,  they  would  fix  the 
price  for  such  equal  to  or  higher  than  that 
proposed  by  the  first  printer  receiving  the 
application  and  listing  the  bid.    It  was  al- 
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leged  tbat  the  combination  enforced  a  role  ] 
between  tbemielTea,  establlBhlng  a  system- 
atic way  of  handling  the  public  printing  for 
the  city  of  Atlanta,  under  the  operation  of 
which  each  printer  was  to  haye  his  torn; 
the  manager  to  keep  track  of  this  branch  of 
the  business,  and  notify  the  different  mem- 
bers, when  the  dty  of  Atlanta  asked  for  bids, 
whose  turn  it  was  to  do  the  work.  They 
were  to  make  the  price  and  add  10  per  cent, 
and  charge  the  dty  not  only  the  fixed,  arbi- 
trary price,  but  also  the  additional  10  per 
cent  on  the  fixed  price.  It  was  alleged  that 
a  committee  from  the  Employing  Printers' 
Club,  who  also  represented  the  defendants, 
as  members  of  the  club,  waited  on  the  plain- 
tiff, and  advised  Its  officers  that  It  could  not 
c(Kitlnue  to  employ  union  labor  In  Its  shop 
unless  It  became  a  member  of  the  dub. 
Plaintiff  Inquired  of  the  committee  the  pur- 
pose and  scope  of  the  club,  and  was  inform- 
ed that  it  was  a  secret  institution,  and  that 
it  was  necessary  to  become  a  member  be- 
fore its  secrets  could  be  imparted.  To  pre- 
vent being  deprived  of  union  labor,  which 
was  the  only  labor  obtainable,  and  Ignorant 
of  the  real  purposes  of  the  dub,  the  plaintiff 
became  a  member  thereof.  About  October 
1,  1901,  plaintiff  made  a  contract  with  the 
managers  of  the  Wesleyan  Christian  Advo- 
cate to  publish  that  periodical,  and  was  pro- 
ceeding to  execute  the  contract,  when  it  was 
notified  by  the  Employing  Printers'  Ciub  that 
It  had  violated  the  rules  of  the  club  In  ac- 
cepting such  contract  and  was  fined  $468 
for  taking  the  contract  The  club  decided 
that  the  right  to  print  that  periodical  be- 
longed to  the  Foote  &  Davles  Company,  one 
of  the  defendants,  and  that  the  plaintiff 
should  not  have  underbid  that  company.  In 
addition  to  imposing  the  fine,  the  club  ruled 
that  at  the  end  of  the  year  1902  the  publica- 
tion price  of  the  Advocate  for  the  year  1908 
should  be  fixed  by  the  Foote  &  Davles  Com- 
pany. The  plaintiff  was  dissatisfied  with 
this  ruling,  and  resigned  its  membership  in 
the  club,  whereupon  plaintiff  was  nqtified  by 
a  committee  from  the  club  that  unless  It 
paid  the  fine  and  came  back  Into  the  club, 
all  union  labor  would  be  called  out  of  Its 
shop.  The  plaintiff,  persisting  in  Its  refusal 
to  resume  relationship  with  the  club,  was 
assured  by  a  committee  from  the  club  that 
it  had  been  reorganized  on  a  legal  basis. 
Upon  this  assurance  the  plaintiff  resumed  its 
membership  In  the  club,  and  the  fine  was 
reduced  to  $125.  The  major  part  of  this  fine 
was  paid,  and  plaintiff  resumed  Its  member- 
ship because  of  the  threat  to  call  out  the 
union  lab<^  from  Its  shop,  and  to  avoid  the 
damages  Inddent  to  the  loss  of  this  class  of 
labor.  In  Octol)er,  1902,  the  Wesleyan  Chris- 
tian Advocators  managers  applied  to  the 
plaintiff  to  print  that  paper  during  the  year 
1906,  stating  that  they  were  aware  of  the 
existence  of  the  printers'  combination,  but 
before  they  would  pay  more  than  they  were 
paying   they   would    withdraw   their   work 


from  Atlanta,  and  place  It  elsewhere.  There* 
upon  the  plaintiff  made  them  a  bid  which 
afforded  a  reasonable  net  profit  on  the  pro- 
posed work.  The  Employing  Printers'  Club 
then  met  and  sat  in  Judgment  on  the  plain- 
tiff's action  in  taking  the  contract  for  the 
seccMid  time  for  the  publication  of  this  peri- 
odical, and  adjudged  that  the  plaintiff  pay 
the  Foote  &  Davles  Company  $800  In  cash  to 
partly  reimburse  It  for  the  loss  of  the  profit 
on  the  publication  of  the  Wesleyan  Christian 
Advocate,  and  that  the  naming  of  the  price 
for  the  publishing  of  this  periodical  '^vert 
Irrevocably"  to  the  Foote  &  Davles  Company 
at  the  expiration  of  the  present  contract 
Several  attempts  were  made  to  induce  the 
plaintiff  to  comply  with  this  edict,  and  it 
was  threatened  that,  if  It  did  not  comply, 
the  dub  would  cause  all  union  labor  to  leave 
its  employment  The  plaintiff  refused  to 
comply  with  the  dub's  demand,  and  declined 
to  affiliate  longer  with  the  dub  as  a  member, 
notifying  it  of  this  resolve.  Then  the  dub 
caused  the  pressmen,  feeders,  printers,  and 
binders  employed  by  the  plaintiff  to  quit 
work,  thereby  shutting  down  the  plaintiff's 
establishment,  and  rendering  it  impossible 
for  it  to  conduct  its  business,  or  to  execute 
existing  contracts,  or  to  undertake  further 
employment  in  the  line  of  its  trade.  Actual 
damages  were  alleged  to  have  been  sustain- 
ed by  the  plaintiff  in  the  sum  of  $10,000. 
On  the  interlocutory  hearing  it  appeared  that 
some  of  the  employes  returned  to  the  work, . 
and  that  their  respective  unions  refused  to 
call  a  strike  in  the  plaintiff's  shop.  The  de- 
fendants then  threatened  that  unless  the 
unions  would  call  out  its  labor  from  the 
plaintiff's  shop,  they  would  no  longer  observe 
the  union  regulations.  In  pursuance  of  this 
threat  some  of  the  defendants  had  posted 
their  respective  businesses  as  "open  shops," 
and  the  plaintiff's  petition  was  filed  at  this 
Juncture  of  affairs. 

There  can  be  no  doubt  that  the  facts  al- 
leged In  the  petition,  if  true  (and  the  demur- 
rer admits  their  truth),  establish  not  only  a 
conspiracy  to  fix  and  control  the  price  of 
printing  in  the  dty  of  Atlanta,  but  also  a 
malicious  Interference  with  the  business  of 
the  plaintiff.  The  scope  and  purpose  of  the 
Employing  Printers'  Club  was  to  create  a 
monopoly  and  stifle  competition  In  the  print- 
ing business.  A  mere  agreement  to  do  wrong 
is  not  actionable;  but  when  the  parties  to 
such  agreement  do  an  overt  act  in  further- 
ance of  the  illegal  combination,  resulting  In 
injury  to  a  third  person,  the  conspiracy  be- 
comes actionable,  and  the  conspirators  are 
liable  to  the  injured  party  for  damages  prox- 
imately flowing  from  their  illegal  conduct 

It  is  contended  by  the  plaintiffs  in  error 
that  conceding  that  the  combination  among 
the  defendants  was  an  illegal  one,  the  plain- 
tiff  In  the  court  below  was  a  party  to  it  and 
cannot  be  heard  to  complain  in  a  court  of 
equity.  It  is  true  that  at  one  time  the  plain- 
tiff was  a  member  of  the  trust  but  when  the 
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trust  enayed  to  dlBCipline  It  ft  repudiated 
the  dub,  and  informed  its  officers  that  it 
wonld  no  longer  affiliate  with  the  club.  It 
waa  then  that  the  dnb  waa  proceeding  to 
ponlah  it  by  calling  out  its  employte.  The 
maxim  that  one  must  come  into  a  court  of 
equity  with  clean  hands  means  that  he  must 
d#  equity  as  respects  the  defendant's  rights 
In  the  particular  matter  of  the  suit.  1  Pom. 
Bq.  Jur.  f  897.  'fThe  rule  that  a  complain- 
ant must  come  Into  equity  with  clean  bands 
does  not  go  so  fto  as  ts  prohibit  a  court  of 
equity  from  giTing  its  aid  to  a  bad  or  a  faith- 
less man.  The  dirt  upon  his  hands  must  be 
his  bad  conduct  in  the  transaction  complain- 
ed of.  All  complainants  in  equity  are  human 
beings^  full  of  faults  and  sin,  and  I  doubt  if 
there  is  one  case  In  ten  in  which  the  com- 
plainant is  not  somewhat  to  blame.  If  the 
complainant  does  equity  himself,  or  offers  to 
do  it  (except  in  those  cases  where  the  rule 
in  pari  delicto,  etc,  comes  in),  his  hands  are 
as  dean  as  the  court  can  require."  Ansley 
Y.  Wilson,  60  Oa.  421.  The  plaintiff  is  not 
seeking  to  obtain  any  relief  by  virtue  of  Ills 
former  connection  with  the  club»  and  is  not, 
therefore,  in  pari  delicto  with  the  defendants 
relatively  to  the  cause  of  action  which  it 
brings  against  them.  Its  connection  with  the 
dob  ceased  before  filing  the  suit,  and  it  has 
repndiated  the  dub  as  an  unholy  alliance. 
Even  in  criminal  law  the  locus  poenltenti» 
is  recognized.  The  aggressor  may  repent, 
and  abandon  his  felonious  enterprise,  and 
place  blmself  in  a  position  where  he  may 
rightfully  invoke  the  law  of  self-defense  in 
a  subsequent  occurrence.  Besides,  an  unlaw- 
ful combination  in  restraint  of  trade  is  a 
wrong  to  the  public,  as  well  as  to  the  in- 
jured IndivlduaL  If  a  man  confederates  with 
a  burglar  to  break  and  enter  a  bouse,  but 
abandons  the  criminal  project,  his  agreement 
to  Join  in  the  burglary  will  not  Justify  an  in- 
fliction of  an  injury  upon  his  person  by  the 
burglar,  and  deprive  him  of  his  right  of  self- 
defense,  merely  because  of  the  prior  agree- 
ment to  do  a  criminal  act  and  the  abandon- 
ment of  his  unlawful  intention. 

Independently  of  the  conspiracy,  the  pe- 
tition states  a  case  of  malidous  interfer- 
ence with  the  plaintiff's  contract  of  employ- 
ment with  its  employes.  At  common  law 
the  remedies  for  breach  of  contract  were  con- 
fined to  the  contracting  parties,  and  limited 
to  direct  damages  and  consequential  damages 
proximately  resulting  from  the  act  of  liim 
who  is  sued.  This  general  rule  admitted  of 
one  exception,  and  that  was  the  right  of  action 
against  a  stranger  for  wrongfully  enticing 
away  a  servant  in  violation  of  his  contract 
of  service  with  his  master.  The  exception 
Is  said  to  have  been  based  on  the  andent 
statute  of  laborers.  The  early  Bngllsh  cases 
limited  the  action  to  the  enticement  of  me- 
nial servants,  but  the  later  cases,  beginning 
with  Lumley  v.  Gye,  2  BL  A  B.  210,  have 
extended  the  doctrine  beyond  menial  serv- 
ants;  and  by  the  modem  Interpretation  of 


this  doctrine  by  the  English  courts  the  rule 
is  extended  to  a  malicious  interference  with 
any  contract  A  brief  reference  to  a  few 
Bngllsh  cases  will  serve  to  present  the 
evolution  and  extension  of  the  old  common- 
law  doctrine  of  malicious  interference  with 
a  contract  Lumley  v.  Gye,  supra,  was  a 
suit  for  the  malidous  procuring  of  an  opera 
singer,  who  had  agreed  with  the  plaintiff  te 
perform  and  sing  at  his  theater,  and  no- 
where else,  for  a  certain  time,  to  break  her 
contract,  and  not  perform  or  sing  at  the 
plaintiff's  theater  during  tbe  time  for  which 
she  was  engaged.  It  was  there  held  that 
an  action  would  He  for  malldously  procuring 
a  breach  of  contract  to  give  exclusive  per- 
sonal service,  provided  the  procurement  was 
during  the  subsistence  of  the  contract  and 
produced  damage;  and  that  to  sustain  such 
an  action  it  was  not  necessary  that  the  em- 
ployer and  employ^  should  stand  in  the  strict 
relation  of  master  and  servant  The  opin- 
ion was  by  a  divided  court  l%e  majority 
of  the  Judges  were  Inclined  to  the  opinion 
that  an  action  would  lie  for  the  malicious 
procurement  of  the  breach  of  any  contract, 
though  not  for  personal  services,  if  by  the 
procurement  damage  was  Intended  to  result, 
and  did  result  to  the  plaintiff.  This  case 
was  followed  In  Bowen  v.  Hall,  6  Q.  B.  D. 
388.  In  1883  the  same  question  was  before 
the  Court  of  Appeal  of  the  Queen's  Bench  Di- 
vision (Temperton  v.  Russell,  1  Q.  B.  D. 
715),  and  the  cases  of  Lumley  v.  Gye  and 
Bowen  v.  Hall  were  examined  and  approved; 
and  these  cases  were  there  said  to  rest  upon 
the  prindple  that  to  malldously  procure  a 
person  to  break  a  contractual  relation,  which 
all  are  bound  by  law  to  respect  is  actionable; 
and  that  a  right  of  action  for  malldously 
procuring  a  t»reach  of  contract  is  not  con- 
fined to  contracts  of  personal  service.  By 
many  it  was  thought  that  the  House  of 
Lord's  case  of  Allen  v.  Flood  (1888)  L.  R. 
A.  G.  1,  conflicted  with  the  doctrine  an- 
nounced in  Temperton  v.  Russell,  or  at  least 
materially  curtailed  its  scope.  But  in  the 
later  case  of  Quln  v.  Leathens  (1801)  L.  R. 
A.  0.  485,  both  cases— Temperton  v.  Rus- 
sell and  Allen  v.  Flood — ^were  elaborately 
reviewed  and  analyzed;  and,  after  stating 
the  scope  and  effect  of  the  latter  case,  it  was 
ruled  that  '*a  combination  of  two  or  more, 
without  Justification  or  excuse,  to  injure  a 
man  in  his  trade,  by  inducing  his  customers 
or  servants  to  break  their  contracts  witb 
him,  or  not  to  deal  with  him  or  continue  in 
his  employment.  Is,  If  it  results  in  damagf 
to  him,  actionable."  The  Supreme  Court 
of  the  United  States  approvingly  dted  tbt 
English  cases  of  Lumley  v.  Gye  and  Bowen 
V.  Hall,  and  reached  the  conclusion  that  if 
one  malldously  interferes  with  a  contract 
to  the  injury  of  the  other,  the  party  injured 
may  maintain  an  action  against  the  wrong- 
doer. Angle  ▼.  Chicago  Ry.  Co.,  151  U.  S. 
1,  14  Sup.  Ct  240,  88  L.  Bd.  65.  Thougb 
this  rule  is  not  universal  in  all  the  courts 
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of  iMt  raort  of  wa  litter  itatei,  it  is  be* 
lleved  to  hAYt  been  followed  in  most  ot  them. 
In  the  oaiefoUy  prepared  opinion  in  Walker 
T.  Cronin^  107  Mass.  556,  the  court  dedded 
that  a  mannfactarer  is  entitled  to  maintain 
an  action  against  a  third  person,  who,  with 
the  unlawful  purpose  of  preyentiiis  him  from 
carrying  on  his  business,'  willfully  induced 
many  of  his  employ^  to  leave  his  employ- 
ment, whereby  the  manufacturer  lost  their 
services*  and  the  profits  and  advantages 
which  he  would  have  derived  therefrom. 
See^  also,  Moran  y.  Dunphy,  177  Mass.  485, 
58  N.  B.  125,  52  L.  R.  A.  115,  88  Am.  St  B^. 
288.  And  the  Sapreme  Court  of  North  Car^ 
olina  held  in  two  cases  (Haskins  y.  Boyster, 
70  N.  O.  eOl,  16  Am.  B^.  780;  Jones  v. 
Stanly,  76  N.  O.  355)  that,  if  a  person  ma- 
liciously entices  laborers  or  croppers  to  break 
their  contract  with  their  employer  and  de- 
sert his  service,  the  employer  may  recover 
damages  against  such  person. 

In  this  state  it  has  been  held  that  when 
one  man  employs  a  laborer  to  work  on  his 
farm,  and  another  man,  knowing  of  such  con- 
tract of  employment,  entices,  hires,  or  per> 
suades  tlie  laborer  to  teave  the  service  of  the 
first  employer  during  the  time  for  which  he 
was  so  employed,  the  law  gives  to  the  party 
injured  a  right  of  action  to  recover  damages. 
SAltest  V.  Howard,  43  Ga.  601.  From  the  rea- 
soning of  McCay,  J.,  in  Barron  v.  Oollins,  48 
Ga.  580,  it  would  appear  that  he  was  inclined 
to  the  opinion  that  an  action  for  the  malicious 
breach  of  contract  was  limited  to,  cases  of 
servants.  The  declaration  in  that  case  al- 
leged that  A.,  having  contracted  with  one 
Charles  Barron  that  he,  the  said  Charles, 
should  furnish  himself  and  his  two  daugh- 
ters and  one  George  Barron  to  work  as  la- 
borers on  the  plaintifrs  land  for  the  year 
1872,  the  plaintiir  to  furnish  the  land  and 
mules,  and  the  said  Charles  to  receive  one- 
third  and  plaintiff  two-thirds  of  the  crop,  and 
that  the  defendant,  knowing  the  said  contract 
had  not  been  abandoned,  but  still  existed, 
employed  the  said  Charles,  his  two  daughters, 
and  the  said  George  to  work  for  him  for  the 
year  1872.  It  was  held  on  demurrer  that 
no  good  cause  of  action  was  set  forth.  In 
the  opinion  it  was  said  that  the  gist  of  the 
action  was  enticing  away  plaintiff's  servants ; 
and  that  the  contract  between  the  plaintiff 
and  Charles  Barron  did  not  create  the  rela- 
tion of  master  and  servant,  but  that  Charles 
Barron  was  a  contractor,  and  not  a  servant 
However,  within  the  lixnits  of  a  very  brief 
opinion,  it  was  pointed  out  that  the  declara- 
tion was  defective  in  many  other  particulars. 
It  was  defective  in  not  setting  forth  the  na- 
ture of  the  damages.  It  was  said  also  that 
perhaps  the  contract,  resting  in  parol,  was 
not  binding,  as  it  was  not  to  be  performed 
within  a  year.  Nor  did  it  appear  that 
Charles  Barron  was  authorised  to  contract 
for  the  servlos  of  tiie  others.  Inasmuch  as 
the  petition  was  defective  in  other  vital  par- 
ttcnlars»  the  Judgment  of  the  court  was  not 


confined  to  tlie  question  of  the  malidoos  pro- 
curement of  the  breach  of  the  contraet  At* 
tention  is  also  called  to  the  fact  that  this 
case  was  decided  in  1878,  when  the  principle 
under  discussion  was  in  its  evolutional  stage. 
Speaking  for  myself,  I  believe  the  same  rea- 
sons which  support  the  principle  that  an  ac- 
tion will  lie  for  the  malicious  procurement 
of  a  breach  of  contract  of  personal  service 
will  cover  every  case  where  one  person  mali- 
ciously persuades  and  induces  another  to 
break  any  legal  contract  In  the  case  at  bar 
the  relation  of  master  and  servant  did  exist 
between  the  plaintiff  and  his  employes,  and, 
even  applying  the  common-law  rule  of  lia- 
bility, the  defendants  would  be  answerable 
in  damages  to  the  plaintiff  for  a  malicious 
procurement  of  the  breach  of  contract  by  its 
employes.  The  term  ''malicious,"  used  In  this 
connection,  is  to  be  given  a  liberal  meaning. 
The  act  is  malicious  when  the  thing  done  is 
with  the  knowledge  of  the  plaintiff's  rights, 
and  with  the  intent  to  Interfere  therewith. 
It  is  a  wantcm  interference  with  another's 
contractual  rights.  Ineffective  persuasion  to 
induce  another  to  violate  his  contract  would 
not,  of  itself,  be  actionable,  but,  if  the  per- 
suasion be  used  for  the  purpose  of  Injuring 
the  plaintiff,  or  benefiting  the  defendant  at 
the  expense  of  the  plaintiff,  with  a  knowl- 
edge of  the  subsistence  of  the  contract,  it  be- 
comes a  malicious  act,  and,  if  injury  ensues 
from  it  a  cause  of  action  accrues  to  the  in- 
jured party.  Bowen  v.  Hall,  supra.  As  was 
said  by  Compton,  J.,  in  Lumley  v.  Gye,  su- 
pra: "It  must  now  be  considered  as  clear 
law  that  a  person  who  wrongfully  and  ma- 
liciously, or,  which  is  the  same  thing,  with 
notice,  interrupts  the  relation  subsistiiig  be- 
tween master  and  servant,  by  procuring  the 
servant  to  depart  from  the  master's  service, 
•  •  •  is  responsible  at  law."  See  Dore- 
mus  V.  Hennessy,  176  IlL  608,  62  N.  B.  824, 
54  N.  B.  524,  43  L.  B.  A.  787,  802,  68  Am. 
St  Bep.  203. 

4.  From  the  proof  submitted  it  appeared 
that  means  oHier  than  persuasion  were  em- 
ployed by  the  defendants  to  induce  the  plain- 
tiff's employes  to  quit  work.  They  threat- 
ened the  various  labor  unions  that  unless 
the  union  labor  of  the  plaintiff  was  called 
out  they  would  no  l<Miger  exclusively  employ 
union  men,  but  would  run  what  is  known 
as  an  "open  shop."  This  threat  was  being 
carried  into  execution  when  the  plaintiff  ap- 
plied for  the  writ  of  injunction.  The  plan 
of  attack  on  the  plaintiff  was  to  force  the 
various  labor  unions  to  call  out  their  mem- 
bers from  the  plaintiff's  shop,  under  tbe 
threat  that  upon  their  refusal  to  do  so  the 
defendants  would  run  their  respective  busi- 
nesses under  what  is  known  as  an  open 
shop;  that  is,  they  would  employ  their  labor 
without  reference  to  their  connection  with 
the  various  unions.  The  several  defendants 
have  the  undoubted  right  to  employ  any 
character  of  labor  they  might  prefer.  If 
they  desired  to  supplant  the  union  labor 
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and  snbfftttutt  tberefor  nommion  labor,  tach 
actfcm  would  be  strictly  within  tbelr  legal 
light.  But  the  record  ahowa  that  practical- 
17  aU  the  aklUed  Ubor  In  this  branch  of 
bnalneaa  In  the  dtj  ot  Atlanta  belonged  to 
the  yarlona  labor  nniona,  which  had  an 
agreement  with  the  def endanti  that  the  de- 
fendants would  hire  only  union  employte* 
and  that  the  unions  would  not  permit  their 
members  to  woi^  for  any  emxrtoyer  who  was 
not  a  party  to  the  agreement  This  agree- 
ment was  incidental  to  the  main  purpose  of 
the  organisation.  It  was  a  part  of  the  plan 
to  force  all  employing  pidnters  to  become 
members  of  the  Employing  Printers'  Club. 
The  d^endants  were  insisting  on  the  ob- 
servance of  tbis  agreement  by  the  labor 
unions,  and  iq;>on  thebr  refusal  to  live  up  to 
the  agreement  they  were  threatened  with 
the  b^te  noire  <tf  unionism — ^the  open  shop. 
Aa  Injunction  may  be  granted  against  the 
enf  ogoement  of  an  illegal  agreement  of  deal- 

,  era  to  injure  the  business  of  another  person. 

*  Jackson  ▼.  Stanileld  (Ind.  Sup.)  86  N.  B.  84S, 
87N.  ]B.14,28L.B.A.688.  A  court  of 
equity  will  interpose  by  injunction  to  pre- 
vent the  several  members  of  an  Illegal  com- 
bination fkom  enforcing  an  agreemoit  to 
tbtm  hurt  and  InJuy  of  one  engaged  in  a 
competitive  businesa.  Brown  &  Allen  v. 
JaoobsP  Pharmacy  Co.,  115  Ga.  429,  41  S.  E. 
668,  67  L.  B.  A.  M7,  90  Am.  St  Bep.  128. 

Under  the  facts  in  the  record  the  court 
pnperlj  enjoined  the  defendants  from  in- 
terfering with  the  plaintifrs  business  as  a 
printer  engaged  in  competitive  trade,  and 
from  unlawfully  influencing  the  labor  organ- 
isation from  obstructing  its  business. 
Judgment  afihmed.    All  the  Justices  con- 
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WILSON  V.  BXCHANGB  BANK. 

(Supreme  Oourt  of  Georgia.    March  25,  19()5.) 

Aonoif  OR  iiOTK— siT-orr  bt  indobseb— dxs- 
HissAZi  or  Aonoii. 

1.  In  an  action  against  the  maker  and  Indora- 
ir  of  a  promisBory  note,  joined  in  the  same  suit, 
the  indoraer  may  set  olf  an  individnal  claim 
against  the  plaintiff  growing  ont  of  the  trans- 
action which  cave  rise  to  the  ezecntion  of  the 
note.  Threlkeld  v.  Dobbins,  46  Qa.  144,  distin- 
gniahed. 

[Bd.  Note. — Vw  eases  in  point,  see  vol.  48, 
Cent.  Dig.  Set-Oif  and  OonntercUim,  H  80,  82, 
86l] 

2.  After  a  valid  plea  of  set-off  has  been  filed, 
the  plaintiff  Is  not  entitled  to  dismiss  his  action 
BO  as  to  interfere  with  the  rights  of  the  defend- 
ant, except  upon  sufficient  cause  shown. 

(Syllaboa  1^  the  Oourt) 

Bnor  from  CSty  Oourt  of  Atlanta;  A.  B. 
Oalhoun,  Judge. 

Action  by  the  Bxchange  Bank  against 
Frank  Williams  and  May  O.  Wilson.  Judg- 
ment for  plalntlir,  and  defendant  Wilson 
brings  error.    Beversed. 

Frank  A.  Arnold,  for  plaintiff  in  error. 
Bosacr  A  Brandon,  for  defendant  in  error. 


OANDLBB,  J.  The  Exchange  Bank 
brought  salt  against  Frank  WilUams,  as 
maker,  and  May  O.  Wilson,  as  indorser,  on 
a  number  of  promissory  notes.  The  petition 
alleged  that  the  notes  were  made  by  Wil- 
liams to  the  J.  0.  Wilson  Coal  &  Lumber 
Company,  under  which  name  May  O.  Wilson 
was  at  the  time  doing  business,  and  were 
indorsed  by  May  C  Wilson.  The  defend- 
ants filed  a  plea  in  which  they  denied  that 
at  the  time  the  notes  were  executed  May  C. 
Wilson  was  doing  business  under  the  name 
of  the  J.  C.  Wilson  Coal  &  Lumber  Com- 
pany, and  averred  that  that  company  was  a 
corporation  under  the  laws  of  Georgia.  They 
also  denied  indebtedness  on  the  notes,  and 
averred  that  'plaintiff  has  received  from  de- 
fendant May  OL  Wilson  |874  on  account  of 
the  transaction  sued  upon,  and  said  plaintiff 
is  indebted  to  defendant  May  C  Wilson  the 
difference,  9474,  which  she  pleads  in  recoup- 
ment, and  asks  Judgment  against  plaintiff 
for  said  sum.**  Subseguenfly  Mrs.  Wilson 
offered  an  amendment  to  her  plea,  which  the 
court,  on  objections  of  counsel  for  the  plain- 
tiff, diaallowed.  The  court  also,  on  oral  mo- 
tion, struck  the  plea  of-  set-off,  and  later 
passed  another  order,  '^dthout  the  knowl- 
edge or  consent  of  defendant  May  C.  Wil- 
son," permitting  the  plaintiff  to  dismiss  the 
case  at  its  cost  Mrs.  Wilson  excepts  to  the 
refusal  of  her  amendment,  the  order  strik- 
ing her  plea,  and  the  order  allowing  the 
plaintiff  to  dismiss. 

1.  As  no  reference  Is  made  in  the  brief 
of  counsel  for  the  plaintiff  In  error  to  the 
refusal  of  the  amendment  offered  by  Mrs. 
Wilson,  the  assignment  of  error  on  this  rul- 
ing will  be  treated  as  having  been  abandon- 
ed, and  we  will  pass  to  the  controlling  ques- 
tion in  the  case,  vis.,  whether,  in  a  suit  on 
a  promissory  note,  where  both  maker  and 
indorse  are  Joined  in  the  suit,  the  indorser 
may  set  off  an  individual  demand  against 
the  plaintiff's  cause  of  action.  This  question 
is  not  without  considerable  difficulty.  In  the 
case  of  Threlkeld  v.  Dobbins,  46  Ga.  144,  it 
was  held  broadly  that  "a  debt  due  by  the 
plaintiff  to  one  of  several  defendants  in  a 
suit  cannot  be  pleaded  by  the  defendants  as 
a  set-off,  unless  there  be  some  special  cause 
shown.**  That  case,  however,  was  decided 
by  only  two  Judges,  and  hence  is  not  binding 
upon  us  as  authority;  but,  aside  from  that 
consideration,  an  examination  of  the  facts 
upon  which  it  was  based  will  show  that  the 
headnote,  from  which  the  foregoing  quota- 
tion was  taken,  is  much  broader  than  the 
actual  question  decided.  It  appeared  that 
Threlkeld  and  another  had  executed  to  Dob- 
bins their  Joint  promissory  note;  that  Dob- 
bins owed  Threlkeld  a  sum  of  money  for 
cotton  which  he  had  sold  for  him,  and  for 
which  he  had  not  accounted;  and  that  Dob- 
bins had  agreed  that  thia  sum  should  be  en- 
tered aa  a  credit  on  the  Joint  note.  It  was 
held  that  this  agreement  was  '*such  special 
claim**  as  could  be  set  off  against  the  plain- 
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tifTs  demand  <m  the  note.  The  cases  cited 
by  connse!  for  the  defendant  In  error  as 
being  in  harmony  with  the  decision  in  Thiel- 
keld  y.  Dobbins  are  also  cases  where  a  Joint 
demand  was  the  subject  of  the  suit,  and  one 
of  the  defendants  sought  to  set  off  an  indi- 
vidual claim.  With  one  exception,  they  were 
suits  against  partnerships,  the  exceptiofi  be- 
ing a  suit  against  Joint  makers  of  a  prom- 
issory note.  It  seems  to  be  well  settled  in 
Georgia,  as  in  most  of  the  states,  that  in 
a  suit  against  two  or  more  persons  on  a 
Joint  obligation  set-off  is  not  available  to 
less  than  the  entire  number  of  defendants. 
The  reason  of  this  rule  is  plain.  A  Joint 
obligation  is  indivisible.  Each  one  of  the 
obligtmi  is  bound  to  the  same  extent  and  in 
the  same  manner  as  all  the  others.  A  sep- 
arate Judgment  against  less  than  the  entire 
number  would  be  impossible;  and  in  this 
very  fact  of  Indivisibility  lies  the  security 
to  the  obligee  of  accepting  a  Joint  obligation. 
That  however,  is  not  this  case.  The  maker 
and  the  indorser  of  a  negotiable  promissory 
note  are  severally,  not  Jointly,  bound  by  the 
instrument  Their  contracts  are  essentially 
different  That  of  the  maker  is  to  pay  the 
note  when  due,  according  to  the  terms  of 
the  writing.  ThtLt  of  the  indorser  is  that 
he  will  pay  only  on  certain  well-defined  con- 
ditions precedent.  Owing  to  the  several  na- 
ture of  the  contract  a  suit  against  the  mak- 
er and  indorser  in  one  action  was  not  known 
to  the  law  merchant;  and  it  was  necessary 
to  obtain  a  Judgment  against  the  maker  be- 
fore the  liability  of  the  indorser  was  estab- 
lished. The  suit  against  maker  and  indorser 
in  one  action  is  entirely  of  statutory  origin 
(14  Enc.  PI.  &,  Pr.  452,  and  authorities  cited 
in  note),  and  the  Georgia  statute  on  the  sub- 
ject was  not  enacted  until  1826.  Beckwith 
V.  Garleton,  14  Ga.  693.  And  see  generally 
on  this  subject  Vinson  t.  Piatt  21  Ga.  135; 
Lamar  v.  Cottle,  27  Ga.  265;  Davis  v.  Bank, 
31  Ga.  69;  Ware  v.  Bank,  59  Ga.  844.  The 
defense  of  set-off  was  also  unknown  to  the 
common  law,  because  "the  primitive  notion 
of  an  action  did  not  admit  the  possibility  of 
a  defendant  being  an  actor  and  interposing 
a  claim  against  the  plaintiff  to  be  tried  in 
the  one  suit"  Pomeroy,  Code  Bemedles  (3d 
Ed.)  S  729;  Waterman,  Set-off  (2d  Ed.)  $  10. 
By  the  statute  of  2  Geo.  II,  c.  27,  §  13,  it 
was  enacted  that  ''where  there  are  mutual 
debts  between  the  plaintiff  and  defendant 
*  ^  *  one  debt  may  be  set  off  against  the 
other,"  etc.  The  different  states  of  this 
country  have  aH  passed  statutes  the  practi- 
cal effect  of  which  is  the  same  as  that  of  the 
English  statute,  though  varying  somewhat 
in  phraseology.  In  Georgia  it  is  provided 
that  "between  the  parties  themselves  any 
mutual  demands  existing  at  the  time  of  the 
commencement  of  the  suit  may  be  set  off;'' 
and  that  "set-off  must  be  between  the  same 
parties,  and  in  their  own  right"  Civ.  Code 
1895,  SS  3746,  3747.  The  exact  meaning  to 
be   given  to  the  exinressions   "mutual   de- 


mands" and  "same  parties,"  as  used  In  tbm 
statute,  is  the  important  question  now  to  be 
decided.  It  seems  to  us  nothing  more  than 
reasonable  to  hold  that  in  a  case  like  the 
present  where  two  or  more  defendants  are 
Joined  in  an  actlon-to  which  they  are  sever- 
ally liable,  and  in  which  a  separate  Judg- 
ment may  be  taken  against  them,  a  cross- 
demand  in  favor  of  any  one  of  the  defend- 
ants against  the  plaintiff  would  come  within 
a  fair  construction  of  the  requirement  of 
mutuality;  n<M:  can  we  see  the  necessity,  hi 
such  a  case,  of  construing  the  WMds  "same 
parties"  to  mean  **all  the  parties."  We  are 
aware  that  this  view  is  in  conflict  with  the 
English  rule  on  the  subject  and  with  the 
decisions  of  many  of  the  courts  of  last  resort 
of  this  country;  but  it  is  also  in  harmony 
with  many  American  authorities  of  eminent 
lespectability. 

In  Pomeroys  Code  Bemedles  C8d  Ed.)  | 
755,  the  author  says:  "The  provision  found 
in  nearly  all  the  Codes  that  the  counterclaim, 
must  exist  In  favor  of  a  defendant  and 
against  a  plaintiff  between  whom  a  several 
Judgment  might  be  had  In  the  action,'  im- 
plies that  whenever  the  single  defendant  or 
all  the  defendants  Jointly  may  recover  against 
one  or  some  of  the  plaintiffs,  and  not  against 
all,  or  whenever  one  or  some  of  the  defend- 
ants, and  not  all,  may  recover  against  the 
single  plaintiff  or  all  the  plaintiffs  Jointly,  or 
whenever  both  of  these  possibilities  are  com- 
bined, a  counterclaim  may  be  interposed 
against  the  one  or  some  of  ^e  plaintiffs,  and 
not  against  all,  and  by  the  one  or  some  of 
the  defendants  and  not  by  all.  Such  a  sev- 
erance in  the  recovery  is  possible  when  the 
right  sought  to  be  maintained  on  the  one 
side  and  the  liability  to  be  enforced  on  the 
other  are  not  originally  Joint"  After  a 
full  discussion  of  numerous  cases  bearing  on 
the  subject,  the  author,  in  section  761,  lays 
down  the  following  rules:  "First.  When 
the  defendants  in  an  action  are  Joint  con- 
tractors, and  are  sued  as  such,  on  counter- 
claim can  be  made  available  which  consists 
of  a  demand  In  favor  of  one  or  some  of 
them.  Secondly.  When  the  defendants  in 
an  action  are  Jointly  and  severally  liable, 
although  sued  Jointly,  a  counterclaim,  con- 
sisting of  a  demand  in  favor  of  one  or  some 
of  them,  may,  if  otherwise  without  objec- 
tion, be  interposed.  Thirdly.  Since  it  Is 
possible,  pursuant  to  express  provisions  of 
all  the  Codes,  for  persons  severally  liable 
to  be  sued  Jointly  under  certain  circum- 
stances in  a  legal  action — that  Is,  In  an  ae> 
tion  brought  to  recover  a  common  money 
Judgment — a  counterclaim  in  favcv  of  one  or 
more  of  such  defendants  may  be  pleaded  and 
proved."  In  Boberts  v.  Donovan,  70  CaL  lOfi^ 
9  Pac.  180,  11  Pac.  599,  it  was  held  that  one 
of  two  Joint  obligors  could  not  set  off  an 
individual  claim  against  the  plaintiff's  de- 
mand on  the  action;  but  in  the  <q;>inion  (page 
114  of  70  Cal.,  page  182  of  9  Pac.)  the  follow- 
ing language  was  used:    "The  action  was 
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brought  mmi  Hie  Jttlnt  Ixmd  of  all  the  de- 
fendants. Were  It  a  Johit  and  several  bond, 
no  difficulty  wonld  arise;  for  where  the 
cause  of  action  is  seyeral,  as  well  as  Joint* 
a  several  Judgment  may  he  entered  without 
reference  to  the  mere  form  of  the  action." 
In  some  of  the  states  it  is  held  flatly  that 
the  defense  of  set-off  is  not  available  to 
less  than  the  entire  number  of  defendants. 
See  Lemon  v.  Stevenson,  86  111.  49;  Ryan  v. 
Barger,  16  IlL  28;  Woods  v.  Harris,  5  Blackf« 
(Ind.)  585;  Gordon  v.  Swift,  46  Ind.  206; 
Warren  v.  Wells,  1  Mete  (Mass.)  80;  Brooks 
▼.  Stackpole,  168  Mass.  537,  47  N.  E.  419; 
Jones  V.  Gihreath,  28  N.  0.  838;  Ck>rbett  v. 
Hughes,  75  Iowa,  282,  89  N.  W.  500;  Banks 
▼.  Pike,  15  Me.  268.  In  Trammell  v.  Har- 
rell,  4  Ark.  602,  the  Supreme  Ck>urt  of  Ar- 
kansas, by  a  divided  bench,  held:  "A  de- 
fendant or  defendants  cannot  set  off  a  claim 
due  to  him  or  them  by  only  one  or  a  part 
of  several  plaintiffs;  nor  can  one  defendant 
of  several  set  off  a  claim  due  to  him  alone 
from  the  plaintiff  or  plaintiffs;  and  whether 
the  claim  sued  on  or  that  attempted  to  be 
set  off,  or  both,  are  Joint,  or  Joint  and  sev- 
eral, makes  no  difference."  Chief  Justice 
Ringo,  in  a  strong  opinion,  dissented  from 
the  Judgment  rendered;  and  so  pertinent  are 
the  views  expressed  by  him  in  the  dissent- 
ing opinion  to  the  point  now  under  discus- 
sion that  we  quote  therefrom  as  follows:  '*It 
is  well  understood  that  no  set-off  was  al- 
lowed by  the  common  law;  and  that  the 
whole  right  of  set-off  in  actions  at  law  had 
its  origin  in  certain  statutes  of  England,  the 
first  of  which  gave  it  only  in  respect  to  a 
single  class  of  demands;  but  it  has  been 
considerably  enlarged  and  extended  by  sub- 
sequent acts  of  Parliament  so  as  to  embrr-^e 
generally  all  liquidated  damages  or  demands 
upon  which  an  action  of  debt  or  indebitatus 
assumpsit  would  lie,  but  only  where  the  de- 
mand to  be  set  off  is  due  in  the  same  right 
from  all  of  the  plaintiffs  to  all  of  the  de- 
fendants. And  this  I  understand  to  be  one 
of  the  most  prominent  and  distinct  features 
in  all  of  the  acts  of  Parliament  upon  the 
subject,  and  it  is  one  which  appears  to  have 
been  introduced  Into  the  statutes  of  set-off 
of  a  majority  of  the  states  of  the  United 
States,  and  in  such  states  there  can  be  no 
doubt  that  a  demand  not  due  from  all  of 
the  plaintiffs  to  all  of  the  defendants  can- 
not be  admitted  as  a  set-off,  because  it  Is 
not  within  the  provisions  of  law  allowing  such 
defense  to  be  made.  •  •  •  The  first  sec- 
tion of  our  statute  of  set-off  (Rev.  St  Ark. 
p.  726,  c.  189)  declares  that,  *if  two  or  more 
persons  are  mutually  indebted  to  each  other, 
by  Judgments,  bonds,  bills,  notes,  bargains, 
promises,  or  the  like,  and  one  of  them  com- 
mence an  action  against  the  other,  one  debt 
may  be  set  off  against  the  other,  although 
such  debts  may  be  of  a  different  nature.* 
The  language  here  quoted,  it  will  be  perceiv- 
ed, does  not  in  any  way  make  the  right  of 
set-off  to  depend  upon  the  number  of  the 


defendants,  •mm  but  makes  it  depend 
solely  upon  the  existence  of  a  mutual  In- 
debtedness between  one  or  more  of  the  per^ 
sons  suing  and  one  or  more  of  the  persons 
sued.  To  illustrate  my  view  of  the  stat- 
ute, suppose  A.,  B.,  and  O.  indebted  to  B. 
in  $1,000,  and  B.  at  the  same  time  indebted 
to  A.  in  the  like  sum  of  $1,000.  A.  sues  E.  for 
the  debt  Can  B.  set  off  the  debt  due  to  him 
from  A.,  B.,  and  0.7  Oertainly.  Why? 
Because  there  exists  between  him  and  the 
plaintiff  a  mutual  indebtedness.  Bach  owes 
the  other  a  debt,  and,  the  law  having  made 
the  debt  of  A.,  B.,  and  O.  several  as  well  as 
Joint  B.  has  an  election  to  treat  it  as  the  in- 
dividual debt  of  A.,  and,  so  regarding  it 
there  is  certainly,  in  the  most  strict  under- 
standing of  the  term,  a  mutuality  of  indebt- 
edness between  the  parties  A.  and  B.  But 
suppose  the  suit  brought  by  B.  against  A.,  B., 
and  G.,  would  not  the  same  mutuality  of 
indebtedness  exist  between  A.  and  B.?  I 
answer  that  it  would,  and  that  according 
to  the  letter  as  well  as  the  spirit  of  the  stat- 
ute A.  would  have  a  legal  right  to  set  off  the 
debt  due  to  him  from  B."  Attention  is  di- 
rected to  the  similarity  of  the  Arkansas 
statute  under  discussion  by  the  learned  chief 
Justice  and  our  own,  and  to  the  fact  that  in 
both  the  requirement  of  the  law  is  that  the 
demands  shall  be  mutual.  And  in  the  subse- 
quent case  of  Leach  v.  Lambeth,  14  Ark. 
668,  the  principle  laid  down  by  the  majority 
in  Trammell  v.  Harrell  was  overruled,  and 
by  a. unanimous  decision  the  views  express- 
ed by  the  chief  Justice  In  his  dissenting 
opinion  in  that  case  were  adopted  as  the 
law  applicable  to  the  subject  under  discus- 
sion. See,  also,  Burke's  Administrator  v. 
Stillweirs  Ex'r,  28  Ark.  294.  And  for  de- 
cisions of  other  states  to  a  like  effect  see 
Pitcher  V.  Patrick's  Administrators,  Minor 
(Ala.)  821,  12  Am.  Dec.  54;  Carson  v.  Barnes, 
1  Ala.  93;  Sledge  v.  Swift  53  Ala.  110; 
Huddleston  v.  Askey,  56  Ala.  218;  Riley  v. 
Stallworth,  56  Ala.  481;  Locke  v.  Locke,  57 
Ala.  475;  Ghllderston  v.  Hammon,  9  Serg. 
&  R.  (Pa.)  68;  Robinson  v.  Beall,  3  Yeates 
(Pa.)  267;  MUler  v.  Krelter,  76  Pa.  78;  Dunn 
V.  West  5  B.  Mon.  377.  In  Locke  v.  Locke, 
67  Ala.  475,  the  following  language  is  used: 
"If,  as  the  verdict  tends  to  show,  the  set-off 
was  due  to  only  one  of  the  defendants,  this 
would  constitute  a  good  defense  to  plain tifTs 
action,  but  would  not  authorize  a.  recovery 
for  the  excess,  for  the  reason  that  such  re- 
covery would  require  a  change,  to  that  ex- 
tent of  the  parties  to  the  Judgment  In  fact 
it  would,  in  effect  require  two  Judgments; 
one  in  favor  of  one  defendant  for  the 
certified  balance,  and  the  other  in  favor  of  all 
the  defendants  for  the  costs  of  the  suit 
This  cannot  be  done  in  legal  proceedings." 
Under  the  liberal  provisions  of  our  law  as 
to  Judgments  in  legal  proceedings  the  objec- 
tion urged  by  the  Alabama  court  to  a  Judg- 
ment for  one  of  the  defendants  for  the  ex- 
cess of  his  set-off  would  not  apply.    Once 
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the  facts  are  definitely  ascertained,  a  Judg- 
ment to  fit  those  fiicts  can  easily  be  framed. 
And  to  the  possible  objection  that  the  allow- 
ance of  indlTidual  set-offs  of  one  or  more 
defendants  would  give  rise  to  difSculty  in 
the  framing  of  a  Judgment  to  fit  the  facts 
it  may  be  replied  that  the  difficulty  is  one 
more  of  arithmetic  than  of  law.  Say  that 
A.  iB  plaintiff  in  an  action  on  a  promissory 
note  for  f  100  executed  by  B.  and  indorsed 
respectively  by  a,  D.,  and  B.  A.  owes  O. 
$100,  D.  1200,  and  B.  |30a  Bach  of  the 
defendants  answers  separately  or  Jointly,  as 
the  case  may  be,  setting  off  his  indiyldual 
demand  against  the  plaintiff,  and  the  ver- 
dict of  the  Jury  is  in  favor  of  their  con- 
tentions. The  cross-demand  of  only  one  of 
the  defendants  could  be  applied  to  the  ex- 
tinguishment of  the  note  sued  on,  for  the  ap- 
plication of  a  set-off  is  in  the  nature  of  a 
payment,  and,  of  course,  the  original  claim 
could  only  be  legally  paid  once.  But  the 
other  defendants,  having  been  haled  into 
court,  and  having,  under  the  law,  set  up 
their  counterclaim,  would  have  the  right  to 
stay  in  court  until  their  rights  were  ad- 
judicated. And  so  Judgment  might  be  en- 
tered generally  in  favor  of  the  defendant  0.» 
thus  releasing  the  maker  of  the  note,  B., 
and  the  other  indorsers,  D.  and  B.,  and  in 
favor  of  D.  and  B.,  against  the  plaintiff  re- 
spectively for  $200  and  $300. 

In  Threlkeld  v.  Dobbins,  supra,  relied  on 
as  authority  by  counsel  for  the  defendant  in 
error.  Judge  McOay  said:  "Independently  of 
the  settled  rule,  under  the  Bnglish  statutes 
of  set-off,  our  Gode  provides  that  set-off  must 
be  between  the  same  parties,  and  in  their 
own  rifi^t  OodQ,  I  2860.  This  section  of 
the  Code,  however,  recognises  some  special 
exceptions.  Two  are  mentioned,  to  wit,  the 
case  of  a  surviving  partner,  and  a  debt  due 
to  the  principal  in  a  suit  against  the  princi- 
pal and  security."  Tracing  back  the  latter  of 
the  two  called  exceptions  to  its  origin,  we 
have  reached  the  conclusion  that,  instead  of 
being  an  exception  to  the  rule,  it  is  within 
the  rule  recognized  in  Georgia  from  the  be- 
ginning in  regard  to  the  law  of  set-off.  The 
original  act  allowing  set-off  under  the  law 
of  Georgia  was  passed  in  1700,  being  part  of 
tlie  Judiciary  act  Prince's  Dig.  425.  It  con- 
tained no  reference  whatever  to  suits  against 
principal  and  security.  The  provision  of  the 
Oode  referred  to  by  Judge  McCay,  which  is 
now  a  part  of  Giv.  Ck>de  1805,  $  8747,  made 
its  appearance  for  the  first  time  in  Gode  1863, 
I  2842,  and  was  evidently  codified  from  the 
dedsion  of  this  court  in  the  early  case  of 
Harrison  v.  Henderson,  4  Ga.  198.  It  was 
there  held  that  in  an  action  against  principal 
and  surety  the  principal  might  set  off  his  in- 
dividual demand  against  the  plaintiff.  In 
the  opinion  (page  199)  Judge  Warner,  after 
^iip<*ff«gftig  the  act  of  1799,  authorising  the 
plea  of  set-off,  and  quoting  therefrom,  said: 
•fThe  objection  urged  against  the  set-off  is 
that  the  demand  of  the  plaintiff  Is  a  Joint 


demand,  and  the  debt  offered  to  be  set  off  la 
the  separate  demand  of  Harrison  against  the 
plaintiff.  It  is  true,  as  a  general  rule,  that 
a  separate  demand  cannot  be  set  off  against 
a  Joint  demand;  but  the  plaintiff's  demand 
here  is  several  as  well  as  Joint.  We  must 
look  to  the  original  diaracter  of  the  contract; 
for  the  plaintiff,  by  pursuing  his  remedy 
against  them  as  Joint  contractors,  does  not 
alter  the  original  character  of  the  contract 
itself.  When  we  look  at  the  contract,  we 
see  it  is  the  separate  contract  of  Harrison 
with  the  plaintiff,  secured  by  the  Joint  secur- 
ity of  Sims."  It  will  thus  be  seen  that  under 
the  statute  of  set-off  as  originally  enacted* 
which  has  not  been  amended  in  this  respect* 
it  was  recognized  that  in  a  suit  on  a  several 
obligation  the  defense  was  available  to  any 
one  or  more  of  the  defendants;  and  the  sub- 
sequent codification  of  this  dedsion  certainly 
did  not  operate  to  alter  its  effect  It  will 
thus  be  seen  that  it  is  quite  errcmeous  to  ar- 
gue that,  because  the  codifiers  have  named 
two  specific  instances  In  which  one  or  more 
of  several  codef endants  may  plead  set-off,  the 
plea  cannot  be  interposed  in  any  other  case 
where  more  than  one  defendant  is  sued  in 
the  same  action. 

We  have  discussed  this  question  at  sudi 
great  length,  not  only  because  of  the  appar- 
ent doubt  cast  upon  it  by  the  decision  in  the 
case  of  Threlkeld  v.  Dobbins,  but  also  on  a^ 
count  of  its  far-reaching  Importance  to  the 
commercial  world.  Applying  what  has  been 
said  to  the  facts  of  this  case,  our  condusioD 
is  that,  the  contract  of  Williams  and  that  of 
Mrs.  Wilson  being  several,  it  was  competent 
for  the  latter  to  set  off  her  individual  claim 
against  that  of  the  plaintiff. 

2.  The  defendant  May  G.  Wilson  having 
filed  a  valid  plea  of  set-off,  the  plaintiff  could 
not,  without  making  some  sort  of  showing; 
dismiss  its  action  so  as  to  prejudice  her  rig^ 
to  a  hearing  on  the  claim  set  up  in  h&r  plea. 
Giv.  Gode  1895,  M  8754,  4970;  Simon  v.  My 
ers,  68  Ga.  78. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


on  Qa.  674) 
FLBTGHBB  v.  8TATB. 

(Supreme  Gonrt  of  Georgia.    Mardi  24,  1005w) 

inrAivTioiDs— sviosiios. 

L  Where  the  allegation  In  the  indictment  Is 
that  the  mortal  wound  was  inflicted  *'in  some 
manner  and  way  and  with  some  weapon  to  the 
grand  Jary  unknown,"  It  is  not  error  to  allow 
the  physician  who  had  made  the  aatopsy  to  tee- 
tify  that  the  'Voonds  were  of  a  character  in- 
dicating that  they  were  made  by  sdssors,  a  pen- 
knife, or  something  like  that.** 

[Bd.  Note. — ^For  cases  in  point,  see  voL  26^ 
.Gent.  Dig.  Homicide,  f  256.] 

2.  The  defendant  was  charged  with  lafanti- 
dde.  llie  evidence  warranted  the  verdict,  whi^ 
has  heen  approved  bv  the  trial  Jadge,  and  ae 
reason  is  shown  why  it  should  be  vacated 

(Syllabus  by  the  Gourt) 
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Error  from  Superior  Goort,  Floyd  County; 
E.  J.  Reagan,  Judge. 

Ella  Fletcher  was  conrlcted  of  infanticide, 
and  brings  error.    Affirmed. 

Henry  Walker,  for  plaintiff  in  error.  John 
0.  Hart,  Atty.  Gen.,  and  W.  H.  Ennis.  Sol. 
Gen.,  for  the  State. 

EVANS,  J.  Judgment  affirmed.  .All  tlie 
Joatices  concur. 

(122  Qa.  671) 

PHILLIPS  Y.  BROWN,  Sheriff. 
(Supreme  Court  of  Cteorgia.    Mard^  24,  lOOS.) 

CBnaifAI.  LAW^GBAND  JI7BT— CH1XLER0B8— 

KABBAfl  COBPU& 

1.  The  disqualification  of  certain  members  of 
the  grand  jury  who  returned  the  bill  of  indict- 
ment under  which  the  defendant  was  tried  and 
couTicted,  because  of  service  as  grand  jurors  at 
the  prior  term  of  the  court.  Is  ground  for  chal- 
lenge propter  defectum,  and  must  be  made  at 
the  trial.  It  is  too  late  to  urge  such  disouall- 
fication  after  verdict  Jordan  y.  State,  46  S. 
E.  679.  119  Ga.  443 ;  Davis  y.  State,  48  S.  B. 
905,  120  6a.  843 ;  McFarlin  y.  State,  49  S.  E. 
267,  121  6a.  829. 

[Ed.  Note. — For  cases  in  point,  see  yoL  24, 
Cent.  Dig.  Grand  Jury,  U  87,  58,  55.] 

2.  It  was  therefore  not  error  to  refuse  to 
grant  the  writ  of  habeas  corpus  to  one  convict- 
ed of  crime,  on  the  ground  that  his  conviction 
and  detention  under  sentence  were  illegal  be- 
cause certain  members  of  the  grand  jury  who 
returned  the  bill  of  indictment  under  which  he 
was  tried  and  convicted  had  served  at  the  pre- 
vious term  of  the  court.  Simmons  v.  6a.  Iron  & 
Coal  Co.,  4dS.fi.  780,  117  6a.  805  (2),  61  L. 
R,  A.  739. 

[Ed.  Note. — ^For  cases  in  point,  see  yoL  25, 
Cent.  Dig.  Habeas  Corpus,  $  25.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Coweta  County; 
R.  W.  Freeman,  Judge. 

Application  by  6reely  Phillips  for  a  writ 
of  habeas  corpus  to  J.  L.  Brown,  sheriff. 
From  a  Judgment  denying  the  writ,  petition^ 
er  brings  error.    Affirmed. 

A«  H.  Freeman,  for  plaintiff  in  error.  J. 
R.  Terrell,  Sol.  6en.,  and  John  C.  Hart,  Atty. 
Gen.,  for  defendant  in  error. 

EVANS,  J.  Judgment  affirmed*  AU  the 
Justices  concur. 


(122  Ga.  S68) 


RHODES  y.  STATE. 


(Supreme  Court  of  6eorgia.    March  24,  1905.) 

OanCIlTAL  I.AW— TBIAT— OBJECnORS   WAiyxD— • 

SWBABINO  WITNESS— NEW  TBIAL— niS- 

QT7ALIFI0ATI0N   OF  JXJBOB. 

1.  One  who,  without  objection,  allows  a  wit- 
ness to  go  on  the  stand  and  give  evidence  against 
him  without  being  first  sworn,  cannot,  after 
conviction,  urge  the  failure  of  the  witness  to 
talu  the  oath  as  a  ground  of  a  motion  for  a  new 
trial.  Knowledge  of  the  failure  to  swear  the 
witness  is  necessarily  imputable  to  the  accused, 
for  the  oath  must  have  been  administered,  if  at 
all,  in  open  court,  and  in  the  presence  of  the  ac- 
cused.   Smith  V.  State,  8  S.  E.  187,  81  6a.  480. 

[Ed.  Note. — For  cases  in  point,  see  yoL  50, 
Cent  Dig.  Witnesses,  i  805.] 


2.  It  was  not  error  to  refuse  to  grant  a  new 
trial  on  the  ground  of  the  alleged  disqualifica- 
tion of  one  of  the  jurors  who  tried  the  case,  for, 
even  if  the  juror  was  disqualified  by  reason  of 
the  facts  alleged,  it  was  not  shown  that  these 
facts  were  unknown  to  the  accused  or  his  coun- 
sel at  the  time  of  the  trial.  Phillips  v.  Brown 
(6a.)  ubi  supra;  Edwards  y.  State,  49  S.  B. 
674,  121  Ga.  590. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  H  ^23,  2225.] 

S.  The  evidence  was  conflicting,  but  that  for 
the  state  was  sufficient  to  support  the  convic- 
tion of  the  accused. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Hartwell;  W. 
L.  Hodges,  Judge. 

Harvey  Rhodes  was  convicted  of  crlme^ 
and  brings  error.    Afilrmed. 

A.  6.  &  Julian  McOurry,  for  plaintiff  in 
error.    James  H.  Skelton,  Sol.,  for  the  State. 

CANDLER,  J.  Judgment  aflOrmed.  All 
the  Justices  concur. 


on  Oa.  474) 

HEIDT  y.  SOUTHERN  TELEPHONE  & 
TELE6RAPH  CO.  et  al. 

(Supreme  Court  of  Ceorgia.    March  25,  1905.) 

lIBQLiaENCS— ELECTBIO  WIBB8— DUTIES  OF  COM- 

PAITT— PROXIMATE  OAUSB— NEW 

TEIAI/— EVIDENCE. 

1.  Where  a  telephone  wire  is  broken  by  a 
storm  which  could  not  have  been  anticipated  or 
reasonably  foreseen,  and  falls  upon  an  electric 
light  wire  which  is  charged  with  a  heavy  and 
dangerous  current  of  electricity,  and  which  has 
become  grounded  by  the  faUing  of  a  tree  from 
the  effects  of  the  same  storm,  the  liability  of 
the  owners  of  the  respective  wires  depends  up- 
on the  negligence  in  the  construction  and  main- 
tenance of  the  wires,  where  the  injury  occurs 
immediately  after  the  faUing  of  the  wires,  and 
neither  company  has  a  reasonable  .time  to  dis- 
cover and  remove  the  danger. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45. 
Cent.  Dig.  Telegraphs  and  Telephones,  {{  8,  9.J 

2.  An  ordinance  granting  a  franchise  to  a  tel- 
ephone company  to  construct  and  maintain  its 
Imes  upon  the  streets  and  alleys  of  a  city,  which 
provides  that,  wherever  it  is  necessary  for  the 
telephone  wires  to  cross  any  electric  light  wire, 
a  space  of  not  less  than  three  feet  shall  be  pre^ 
served  between  the  former  and  the  latter,  and, 
if  it  shall  be  necessary  to  raise  or  lower  the 
wires  in  order  to  preserve  the  distance,  the  ex- 
pense thereof  shall  be  borne  by  the  company 
doing  the  latest  construction,  and  proper  guards 
are  to  be  placed  and  maintained  (assummg  its 
reasonableness),  imposes  the  duty  of  erecting 
and  maintaining  guards  upon  the  company  do- 
ing the  latest  construction. 

3.  Where  the  undisputed  evidence  shows  that, 
at  the  point  of  crossmg  where  the  alleged  con- 
tact of  wires  occurred,  the  electric  light  compa- 
ny first  constructed  its  wires,  the  ordmance  was 
not  applicable  to  the  electric  light  company; 
and  its  reasonableness  or  unreasonableness  was 
not  an  issuable  fact  as  to  it,  and  the  plaintiff 
has  no  cause  of  complaint  of  the  submission  of 
such  issue  to  the  jury. 

4.  If  the  abrasion  of  the  insulation  of  the 
electric  light  wires  allied  in  the  petition  was  . 
not  a  proximate  or  efficient  cause  of  the  injury, 
such  want  of  insulation  would  not  be  a  basis 
of  the  plaintiff's  recovery. 

5.  Where  joint  and  several  tort  feasors  are 
sued  in  the  same  action,  and  a  recove];y  is  had 
against  one,  errors  peculiarly  affecting  the  lia- 
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bflltj  of  Am  9d»  anlnst  whom  the  verdict  was 
found,  and  whldi  do  not  affect  the  liability  of 
the  other,  are  not  a  f ronnd  for  the  grantinf  of 
a  new  trial  to  the  plaintiff  aa  to  the  one  in 
whose  favor  the  verdict  is  rendered.  , 

^  As  to  the  defendant  company,  which  the  ju- 
ry, by  its  verdict,  absolved  from  liability  for  the 
tort  complained  of,  the  evidence  did  not  demand 
a  findinf  in  favor  of  the  plaintiff.     • 

OSylUboa  bar  the  Court.) 

Brror  from  Saperlor  Court,  Ware  County; 
T.  A.  Parker,  Judge. 

Action  by  Amelia  Heldt  against  the  South- 
em  Telephone  ft  Telegraph  Company  and  an- 
other. From  the  Judgment  rendered,  plain- 
tiff brings  error.    Affirmed. 

Leon  A.  Wilson,  Jno.  W.  Bennett,  and 
Toomer  ft  Reynolds,  for  plaintiff  In  error. 
Osborne  ft  Lawrence,  J.  L.  Sweat,  and  W.  G. 
Brantley,  for  defendants  in  error. 

EVANS,  J.  About  7:45  o'clock  on  the  night 
of  May  15,  1902,  Redding  E.  Heidt,  while 
walking  upon  the  sidewalk  on  the  northeast 
side  of  Jane  street,  In  the  city  of  Waycross, 
came  In  contact  with  a  telephone  wire  lying 
upon  the  sidewalk.  This  wire  was  charged 
with  a  powerful  current  of  electricity.  Heidt 
was  knocked  down,  and,  as  a  result  of  the 
shock  and  the  bums  he  received,  be  subse- 
quently died.  His  widow,  Amelia  Heidt, 
brought  an  action  for  damages  against  the 
Southern  Telephone  ft  Telegraph  Company 
and  the  Satilla  Manufacturing  Company,  al- 
leging that  the  death  of  her  husband  was 
brought  about  by  their  negligence,  the  tele- 
phone wire  having  been  charged  with  a  dead- 
ly current  of  electricity  by  reason  of  the  fact 
that  it  had  been  allowed  to  come  into  contact 
with  the  wires  of  the  SatiUa  Manufacturing 
Company,  which  owned  and  operated  an 
electric  lighting  system  in  the  city.  The 
plaintifl  sought  to  recover  damages  in  the 
aum  of  $30,000;  averring  that  her  husband 
had  been  earning  f  103.50  per  month  as  fore- 
man of  the  shops  of  a  railway  company,  and 
might  reasonably  have  expected  promotion  to 
a  position  paying  $150  per  month  or  more. 
The  relative  location  of  the  wires  and  poles 
of  the  defendant  companies  along  Jane  street 
and  in  the  immediate  vicinity  was  fully  set 
forth  in  her  petition.  The  negligence  with 
which  the  Satilla  Manufacturing  Company 
was  charged  was  (1)  that  it  had  failed  to 
erect  and  maintain  safe  and  proper  guard 
wires,  or  other  appropriate  protecting  devi- 
ces, between  its  lighting  wires  and  the  wires 
of  the  telephone  company,  in  order  to  avoid 
contact  between  them;  (2)  that  the  lighting 
wires  were  not,  at  the  point  of  contact, 
properly  insulated;  (8)  that  these  wires  had, 
without  necessity,  been  carried  across  Jane 
street  to  tiie  northwest  side  thereof,  by  im- 
properly locating  a  'transformer"  on  the 
northwest  side  of  that  street,  thus  bringing 
them  under  the  telephone  wires;  (4)  that  the 
lighting  wires  were  strung  in  ^'dangerous 
proximity  to,  and  within  an  unlawful  dis- 
tance of,  the  wires"  of  the  telephone  com- 


pany; and  (5)  that  at  the  point  of  contact 
the  Satilla  Manufacturing  Company  had  run 
its  wires  through  and  against  a  small  syca- 
more tree,  thus  causing  them  to  be  nibbed 
and  chafed  by  the  branches  of  the  tree^  and 
the  insulation  to  be  worn  off.  The  telephone 
company  was  alleged  to  have  been  guilty  of 
negligence,  In  that  <1)  it  failed  to  erect  and 
maintain  suitable  guard  wires  or  other  de- 
vices to  keep  its  wires  from  coming  into  con- 
tact with  the  lighting  wires;  (2)  its  wires  on 
Jane  street  were  loosely  and  carelessly 
drawn  through  the  tops  of  trees  and  against 
their  branches,  and  were  thus  exposed  to  con- 
stant strain  by  the  swaying  of  the  wires  and 
the  limbs  of  the  trees;  (3)  the  telephone  posts 
were  placed  170  feet  apart,  whereas  ordinary 
prudence  required  that  they  should  be  not 
exceeding  120  feet  apart,  the  wires  strung 
along  them  being  too  small  and  weak  to 
stand  the  strain  imposed  upon  them  when 
connected  with  poles  170  feet  apart;  and  (4) 
at  the  point  where  the  contact  occurred  the 
telephone  wires  were  placed  "across,  above, 
and  within  a  dangerous  and  unlawful  dis- 
tance of  the  electric  lighting  wires  of  the 
Satilla  Manufacturing  Company — ^that  Is  to 
say,  at  a  distance  ranging  from  six  inches 
to  two  and  a  half  feet  above  said  wires.** 
The  plaintiff  further  charged  that  the  de- 
fendant companies  wwe  concurrently  negli- 
gent in  thus  erecting  and  maintaining  their 
wires  at  the  point  where  the  contact  occur- 
red, and  either  had  actual  notice  of  the  con- 
dition of  affairs  at  that  point,  or  could  have 
known  thereof  by  the  exercise  of  ordinary 
prudence,  and  that  their  negligence  in  this 
respect  was  the  proximate  cause  of  the  death 
of  her  husband,  and  they  were  Jointly  and 
severally  liable  to  her;  the  death  of  her  hus- 
band being  attributable  to  no  fault  on  his 
part 

By  way  of  an  amendment  to  her  petition, 
the  plaintiff  alleged  that  she  was  unable  to 
state  in  what  manner  the  telephone  wire 
became  disconnected  and  fell  across  the  side- 
walk, but  that  the  proximate  cause  of  the 
injury  sustained  by  her  husband  was  the  de- 
fendants* violation  of  a  valid  municipal  or- 
dinance of  the  city  of  Waycross,  adopted  on 
December  29,  1806,  which  provided  that: 
"Whenever  it  is  necessary  for  the  telephone 
wires  and  any  electric  wires  in  said  city  to 
cross  each  other,  a  space  of  not  less  than 
three  feet  shall  be  preserved  between  the  for- 
mer and  the  latter;  and  if  it  shall  be  neces- 
sary to  raise  or  lower  the  wires  in  order  to 
preserve  the  distance,  the  expense  tiiereof 
shall  be  borne  by  the  company  or  party  do- 
ing the  latest  construction;  and  appropriate 
guards  are  to  be  placed  and  maintained  in 
manner  Just  hereinbefore  stated.**  Both  com- 
panies were  charged  with  being  concurrently 
and  severally  negligent  in  maintaining  their 
wires  at  a  distance  apart  which  was  less 
than  that  prescribed  by  this  ordinance^  and 
in  permitting  their  wires  to  come  into  con- 
tact, so  that  the  wire  which  fell  across  the 
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■Idewalk  became  charged  with  a  deadly  cur- 
rent of  electricity. 

The  telephone  company  filed  an  answer  In 
which  it  denied  that  it  was  guilty  of  the  acts 
of  negligence  charged  against  it,  and  aver- 
red that  the  death  of  the  plaintiff's  husband 
was  the  result  of  an  act  of  €k>d;  there  having 
been  *'a  mighty  storm  which  broke  over  the 
city  of  Waycross.  on  the  evening  of  May  15^ 
1902»  with  irresistible  force,  and  which,  in 
its  progress,  broke  the  wires  of  this  defend- 
ant's telephone  system,  and,  before  defend- 
ant knew  of  the  break  or  had  a  reasonable 
opportunity  to  learn  of  the  same,  the  injury 
to  the  deceased  occurred,**  In  answer  to  the 
allegations  set  out  in  the  amendment  to  the 
petition,  the  telephone  company  averred  that 
the  mimicipal  ordinance  referred  to  ''was  in- 
tended only  to  require  the  wires  of  telephone 
and  electric  companies  to  be  suspended  and 
maintained  in  such  manner  that  electricity 
could  not  escape  by  induction  from  one  wire 
into  another,  and  that,  if  the  said  ordinance 
bears  the  construction  that  guard  wires  or 
any  other  kind  of  guard  or  device  [must  be 
erected]  to  prevent  contact  between  one  wire 
and  another  where  they  cross,  in  the  event 
of  a  break  or  parting  of  wires,  [it]  is  void, 
because  it  is  unreasonable,  and  provides  an 
impossible,  unnecessary,  and  dangerous  re- 
quirement" 

The  Satllla  Manufacturing  Ck>mpany  also 
filed  a  separate  answer;  therein  denying  the 
negligence  charged  against  it,  and  insisting 
that  the  "death  of  R.  B.  Heidt  was  the  result 
of  an  unusually  severe  storm."  It  further 
answered  that  prior  to  his  injury  it  had  no 
knowledge  or  notice  of  the  municipal  ordi- 
nance relied  on  by  the  plaintiff,  and  it  denied 
the  validity  of  the  same. 

The  case  went  to  trial,  and  resulted  in  a 
verdict  whereby  the  Satllla  Manufacturing 
Cbmpany  was  exonerated  from  all  charges 
of  negligence  against  it,  and  the  telephone 
company  was  held  liable  to  respond  in  dam- 
ages to  the  plaintiff  to  the  amount  of  ^5,000. 
She  made  a  motion  for  a  new  trial,  and,  up- 
on the  overruling,  thereof,  brought  the  case 
to  this  court  for  review. 

1.  Persons  or  companies  operating  tele- 
phone and  electric  light  systems  for  the 
transmission  of  electricity  upon  and  over 
public  highways  owe  to  the  public  the  duty 
of  properly  constructing  and  maintaining 
their  respective  wires  and  poles.  They  are 
bound  to  provide  such  safeguards  against 
danger  as  are  best  known  and  most  exten- 
sively used,  and  all  necessary  protection 
must  be  afforded  to  avoid  casualties  which 
may  be  reasonably  expected.  Higgins  v. 
Oberokee  Bailroad,  73  Ga.  164;  Davis  v. 
Augusta  Factory,  92  Ga.  712,  18  8.  B.  974. 
They  are  n6t  insurers  against  accidents,  but 
are  bound  to  use  reasonable  care,  propor- 
tioned to  the  danger  of  injury.  In  deter- 
mining whether  proper  care  and  diligence  in 
construction  or  maintenance  has  been  ob- 
ecrvedy  not  only  the  physical  structure  of 


wires  and  poles  must  be  considered,  but  also 
the  use  to  which  it  is  to  be  put»  its  remote- 
ness or  proximity  to  travelers  on  the  high- 
way, the  nature  of  the  electrical  current 
which  is  to  be  transmitted  over  the  line^ 
the  relative  position  of  other  lines,  and  all 
other  circomstances  affecting  the  case.  The 
electric  light  company  and  the  telephone 
company  both  contend  that  the  evidence 
demonstrates  that  the  homicide  for  which 
the  plaintiff  sued  was  attributable  to  ac- 
cident, and  not  to  any  remissness  of  duty 
on  their  part  Inasmuch  as  the  plaintiff  ob- 
tained a  verdict  against  the  telephone  com- 
pany, and  a  new  trial  is  asked  because  the 
Jury  exonerated  the  electric  light  company 
from  all  blame^  >it  is  not  deemed  necessary 
to  refer  to  the  complaints  of  negligence  of 
the  telephone  company,  except  as  its  negli- 
gence may  have  been  concmrent  with  that 
charged  against  the  electric  light  company. 

One  of  the  plaintifTs  contentions  was  that 
the  electric  light  company  had  failed  to  erect 
and  maintain  proper  guards  or  other  appro- 
priate protecting  devices  between  its  light- 
ing wires  and  the  wires  of  the  telephone 
company.  There  were  neither  guard  wires 
nor  any  protecting  device  between  the  wires 
of  the  two  companies.  Bxpert  evidence  as  to 
the  efficacy  of  such  means  of  protection  was 
submitted,  and  seemed  to  preponderate  with 
the  conclusion  that  guards  did  not  lessen  the 
danger  of  contact,  and  were  not  usually  em- 
ployed in  electrical  construction  under  sim- 
ilar conditions.  Whether  the  failure  to  erect 
and  maintain  guards  or  other  devices  be- 
tween the  eleclxic  light  wires  and  the  tele- 
phone wires  constituted  negligence  was  a 
question  of  fact  for  the  Jury.  "In  the  pres- 
ent condition  of  the  science  and  of  the  prac- 
tical knowledge  on  this  subject,  it  cannot  be 
said,  as  matter  of  law,  what  method  of 
guarding  the  wires  shall  be  required,  nor 
whether  any  guards  shall  be  required,  for  it 
is  not  known  to  the  law  that  any  method 
now  known  will  prove  effective.  But  it  is  a 
question  for  the  Jury,  under  all  the  facts  in 
the  case,  to  determine  whether  the  method 
actually  used  was  negligent"  Block  v.  Mil- 
waukee St  R.  Co.  (Wis.)  01  N.  W.  1101,  27 
L.  R.  A.  868»  46  Am.  St  Rep.  849.  The 
court,  in  an  appropriate  charge  to  the  Jury, 
submitted  this  issue,  and  left  it  to  the  Jury 
to  determine  from  the  evidence  whether 
proper  construction  demanded  the  employ- 
ment of  guard  wires  or  other  device  between 
the  wires  of  the  two  companies. 

The  other  acts  alleged  as  negligent  con- 
struction, such  as  the  location  of  the  trans- 
former, the  insulation  of  the  wires,  the  prox- 
imity of  the  wires  of  the  telephone  com- 
pany, the  running  of  the  wires  through  the 
branches  of  a  shade  tree,  were  also  submit- 
ted to  the  Jury  under  appropriate  instruc- 
tions, l^ere  was  evidence  tending  to  show 
that  the  electric  light  company  was  not 
negligent  in  any  of  these  particulars. 

The  homicide   occurred   within  80   min- 
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utes  after  the  l)ght  wire  was  grounded  by 
a  tree  falling  across  It  There  Is  no  com- 
plaint in  the  petition  that  either  company 
knew  of  the  disarrangement  of  the  wires,  or 
that  this  condition  had  existed  such  a  period 
of  time  that  the  companies,  in  the  exercise 
of  reasonable  diligence^  could  haye  had 
knowledge  of  the  danger  resultant  from  the 
fallen  wires.  The  eyidence  warranted  a 
flndlng  that  the  electric  light  company  had 
obseryed  due  care  in  the  construction  and 
maintenance  of  its  llne»  and  that  the  proxi- 
mate cause  of  the  homicide  was  the  ground- 
ing of  its  current  by  the  falling  of  a  tree 
across  its  wires,  for  which  it  was  in  no  way 
responsible.  This  tree  was  blown  down  by 
a  yiolent  storm.  The  electric  light  com- 
pany, in  the  construction  of  its  line,  was 
bound  to  adopt  all  reasonable  precautions 
for  the  protection  of  the  public,  to  preyent 
casualties  which  might  be  reasonably  antici- 
pated. This  obligation  would  require  it  to 
anticipate  the  Influence  of  the  ordinary 
storms  customary  to  the  locality.  But  if 
ttie  falling  of  the  electrically  charged  wire 
was  caused  by  a  storm  of  unusual  seyerity, 
which  could  not  haye  been  reasonably  fore- 
seen and  its  consequences  guarded  against, 
the  company  would  not  be  liable.  If  it  was 
not  otherwise  negligent  Mitchell  y.  Charles- 
ton Light  &  Power  Go.  (8.  C.)  22  8.  E.  767, 
31  li.  R.  A.  577.  The  yarious  instructions 
of  the  court  which  embodied  the  principles 
announced  in  the  first  headnote  were  not  er- 
roneous. 

2, 8.  The  plaintiff  alleged  that  the  ordinance 
requiring  the  erection  and  maintenance  of 
guards,  and  presenring  a  distance  of  not  less 
than  three  feet  between  the  wires  of  the  two 
companies  at  crossing  points,  imposed  a  Joint 
duty  on  both  the  telephone  company  and  the 
electric  light  company  to  maintain  the 
guards,  and  to  preserve  that  distance  between 
their  wires,  and  that  a  failure  to  comply  with 
the  ordinance  constituted  negligence  per  se. 
The  fourth  section  of  the  ordinance,  which 
is  relied  on  as  establishing  this  duty,  is  em- 
bodied in  the  statement  of  facts.  The  cap- 
tion of  the  ordinance  was  as  follows:  ^An 
ordinance  granting  to  the  Southern  Tele- 
phone &  Telegraph  Ck>mpany,  their  associ- 
ates, successors  and  assigns,  the  rights  and 
priyileges  of  erecting  and  maintaining  tele- 
phone poles  and  wires  within  the  corporate 
limits  of  the  city  of  Waycross  and  operate  a 
telephone  exchange.**  This  ordinance  gaye 
municipal  assent  to  the  telephone  company's 
erection  of  its  telephone  system  oyer,  along, 
and  upon  the  streets  and  alleys  of  the  city. 
It  also  imposed  burdens  upon  the  telephone 
company,  and  in  this  respect  It  amounted  to 
more  than  a  contract  granting  a  franchise, 
and  was  an  exercise  of  the  right  of  municipal 
legislation.  It  therefore  has  the  force  of 
law  within  the  corporate  limits.  Hayes  y. 
Mich.  Cen.  R.  Co.,  Ill  U.  a  228,  4  Sup.  Gt 
369,  28  L.  Ed.  410.  The  manifest  purpose 
of  the  ordinance  was  to  require,  at  points 


where  the  telephone  wires  crossed  an  elec- 
tric light  wire,  a  distance  of  three  feet  to  be 
preseryed  between  the  wires  of  the  two  com- 
panies, and  that  proper  guards  should  be 
maintained  to  preyent  contact  between  the 
wires.  The  rights  of  the  electric  light  com- 
pany, which  the  eyidence  shows  had  pre- 
yiously  constructed  its  system,  were  recog- 
nized by  the  proyision  In  the  ordinance  that 
the  cost  of  raising  or  lowering  its  wirea^  If 
necessary,  and  the  erection  and  maintenance 
of  guards,  should  be  borne  by  the  telephone 
company,  as  the  "party  doing  the  latest  con- 
struction"; and  the  ordinance  further  con- 
templated that  should  the  electric  light 
company  subsequently  extend  its  line  or 
change  its  course  so  that  it  crossed  oyer  or 
under  the  wires  erected  by  the  telephone 
company,  the  expense  of  raising  or  lowering 
its  wires  and  erecting  and  maintaining  guards 
should  fall  upon  the  electric  light  company, 
as  the  company  doing  the  latest  construc- 
tion, and  thus  rendering  this  expense  neces- 
sary. That  Is  to  say,  the  intent  was  to  Im- 
pose upon  the  company  doing  the  latest  con- 
struction the  duty  of  meeting  the  require- 
ments and  obserying  the  precautions  stated 
in  the  ordinance.  If  that  company  failed 
to  comply  with  the  ordinance,  then  the  city 
could  compel  its  obseryance  by  haying  the 
work  done  at  the  company's  expense;  but 
the  other  company,  being  under  no  duty  to 
erect  or  maintain  guards,  could  not  likewise 
compel  a  compliance  with  the  terms  of  the 
ordinance,  but  would  haye  to  rely  upon  the 
dty  to  enforce  it  We  construe  the  ordi- 
nance to  mean  that  the  duty  of  erecting  and 
maintaining  guards  between  the  wires  was 
imposed  on  the  company  doing  t]ie  latest 
construction.  In  one  instance  this  duty 
might  fall  on  one  company,  and  In  another 
instance  upon  the  other  company,  according 
to  the  priority  of  construction  at  the  cross- 
ing point  There  being  no  dispute  In  the 
eyidence  that  the  electric  light  company's 
wire^i  were  first  erected  at  the  point  of  al- 
leged contact,  the  ordinance  was  inapplica- 
ble to  it,  so  far  as  this  case  was  concerned. 
Relatiyely  to  the  electric  light  company,  non- 
compliance with  the  ordinance  at  the  point 
where  the  telephone  w:lres  were  stretched 
aboye  its  wires  at  the  transformer  pole  was 
not  negligence  per  se;  nor  could  that  com- 
pany be  held  responsible  for  the  injury  un- 
less reasonable  care  demanded  that  the  pre- 
cautions prescribed  in  the  ordinance  should 
haye  been  obseryed,  and  the  electric  light 
company  was  negligent  10  maintaining  and 
using  its  wires  under  the  existing  conditions 
at  that  point  Therefore  any  error  which 
the  court  may  haye  committed  in  submitting 
to  the  jury  the  reasonableness  of  the  ordi- 
nance is  not  cause  of  complaint  so  far  as  the 
liability  of  the  electric  light  company  was 
concerned.  The  jury  could  not  haye  found 
that  the  ordinance  was  unreasonable  without 
first  coming  to  the  conclusion  that  the  elec- 
tric light  company  had  sustained  by  a  pro- 
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pondenmct  U  tht  •ridenot  its  ooiMmtloB 
tbat  guard  wirca  and  other  protectlnf  da- 
Tloea  had  been  proved,  by  practical  expert 
etiee^  not  to  be  effectlTei  because  themselyea 
liable  to  be  blown  down  or  disarranged  by 
stomia;  thna  aggrayatlng,  rather  than  les- 
sening, the  danger  of  its  wires  coming  into 
oontact  with  those  of  the  telephone  company. 
In  fact,  the  erldenoe  was  qnite  conTindng 
that  neither  gnard  wtares  nor  other  precau- 
tionary devices  were  longer  employed  by  ex- 
perts in  electrical  constraction,  as  more  ca»- 
naltiea  had  been  eceasi<»ed  because  of  tiieir 
nee  tiian  would  have  oocorred  otherwise^  and 
tiiat  they  really  were  a  meoaoe^  instead  of  a 
protection,  to  persons  passtaig  along  the 
streetB  of  a  city  wheie  wires  carrying  a  high 
corrait  of  electricity  passed  under  or  above 
tlie  wiies  of  a  telegraph  or  telephone  com- 
pany. 

4.  In  her  petttton  the  plaintifT  aUeged  that 
at  the  point  of  contact  the  electric  light  com- 
pany liad  run  its  wires  through  and  against 
a  small  sycamore  tree^  thns  caosing  th^n  to 
be  mbbed  and  chafed  by  the  branches  of  the 
tree»  and  the  insolation  ta  be  worn  off.  The 
electric  light  company  oftttred  evidence  tend- 
ing to  show  that  the  contact  occurred  at  a 
point  other  than  where  the  insulation  had 
been  abraded  by  the  branches  of  the  trea 
The  evidence  as  to  the  precise  point  of  con- 
tact was  conflicting,  and  th<B  court  charged 
the  jniy  that  if  th^  found  from  the  evi- 
dence tha^  at  the  point  at  which  the  tele- 
phone wire  fell  across  the  electric  light  wlre^ 
tbm  latter  wire  was  insulated  in  the  usual 
and  customary  manner,  the  fact  that  the 
wire  of  the  electric  light  company  may  not 
have  been  insulated  at  other  points  would 
not  constitute  negligence  upon  the  part  of 
either  of  the  defendants  which  would  render 
them  liable.  This  charge  cannot  be  oon- 
stmed  into  an  expression  of  opinion  as  to 
what  Is  or  is  not  negligence.  The  instruc- 
tioa  was  nothing  more  than  a  statement  of 
the  general  rule  that  a  defendant  is  only  re- 
quired to  respond  to  the  spedflc  negligence 
alleged  against  it,  and  is  not  liable  for  acts 
of  negligence  which  did  not  bring  about  the 
injury  of  which  complaint  is  made.  The 
court  merely  told  the  Jury  that,  if  at  the 
place  of  contact  between  the  wires  there  was 
proper  insulation,  then  tlie  want  of  insula- 
tion at  a  different  place  would  not  be  the 
IMTozimate  cause  of  the  injury.  The  plain- 
tiff in  any  case  must  stand  or  fail  by  the 
allegations  of  negligence  alleged  in  his  peti- 
tion, and  will  not  be  permitted  to  recover  be- 
cause of  n^^genoe  about  which  no  complaint 
is  made^  or  which  In  no  way  contributed  to 
the  Injury  Inflicted. 

fi.  Where  two  persons  are  alleged  to  be 
Joint  and  several  tort  feasors,  and  are  sued 
in  the  same  action,  and  a  recovery  Is  had 
against  one  only  of  them,  errors  committed 
by  the  court  peculiarly  affecting  the  liability 
ef  the  one  against  whom  the  verdict  was 
found,  but  not  affecting  the  liability  of  the 


other,  do  not  afford  cause  for  granting  the 
plaintiff  a  new  trial  as  to  the  one  in  whose 
fiivor  the  verdict  operated.  Oertaln  charges 
of  the  court  are  excepted  to  on  the  ground 
that  the  dty  ordinance  above  referred  to  was 
ignored,  and  the  Jury  were,  in  effect,  tnstmct- 
ed  that,  despite  this  ordinance,  if  the  defend- 
ant companies  exercised  all  usual  and  proper 
diligence  in  the  erection  and  maintenance  of 
their  respeMfB  systems^  and  the  casualty 
was  brought  about  by  a  storm  of  unusual  se- 
verity, neither  of  the  defendants  would  be 
liable  to  the  plaintiff.  Oomplaint  is  also 
made  that  the  court  told  the  Jury  that,  as  the 
ordinance  provided  that  the  telephone  sys- 
tem should  be  constructed  and  maintained 
under  the  supervision  and  direction  of  the 
dty  authorities,  the  presumption  would  be  it 
was  so  constructed  and  maintained,  unless 
the  contrary  was  made  to  appear.  Bvident- 
ly,  while  these  instructions  affected  the  lia- 
bility of  the  telephone  company,  they  did  not 
operate  to  the  prejudice  of  the  plaintiff  In 
so  far  as  the  electric  light  company  was  con- 
cerned, for,  as  we  have  ahready  pointed  out, 
It  was  not  bound  to  observe  the  municipal 
ordinance  In  maintaining  its  wires  and  poles 
on  Jane  street,  having  constructed  its  line 
along  that  street  Iwfore  the  telephone  com- 
pany erected  its  system,  and  the  latter  com- 
pany being  therefore  the  one  upon  which  the 
duty  imposed  by  the  ordinance  rested. 

6.  It  is  earnestly  insisted  by  the  plaintiff 
In  error  that  in  no  view  of  the  evidence  was 
the  Jury  warranted  in  exonerating  the  elec- 
tric light  company  from  the  charges  of  negli- 
gence made  against  it  We  think  otherwise. 
The  wires  of  that  company  woe  stretched  on 
the  south  side  of  Jane  street,  while  the  wires 
of  the  tel^hone  company  were  strung  along 
the  north  side.  There  were  shade  trees  on 
this  street,  and  the  telephone  wires  passed 
through  the  brandies  of  a  sycamore,  and  also 
those  of  an  oak  tree.  The  electric  light  com- 
pany had  stretched  two  wires  across  the 
street  to  a  pole  upon  which  a  transformer 
was  located.  The  wires  to  the  transformer 
passed  through  the  limbs  of  the  sycamore 
tree^  and  the  insulation  was  abraded  by  the 
swaying  of  its  branches.  The  distance  be- 
tween the  telephone  and  the  lighting  wires 
at  the  point  of  crossing  was  variously  esti- 
mated by  witnesses  to  be  from  eight  inches 
to  three  feet  There  were  no  guards  be- 
tween the  two  systems  of  wires  at  this  point 
ef  crossing.  The  electric  light  whres  were 
diarged  with  a  heavy  current  of  electridty, 
and  the  office  of  the  transformer  was  to  re- 
duce the  electrical  voltage,  so  that  a  lesser 
current  might  be  transmitted  from  the  trans- 
former by  secondary  wires  to  the  house  of 
lir.  Mathls,  one  of  the  patrons  of  the  elec- 
tric light  company,  located  near  the  trans- 
former, and  en  the  same  side  of  the  street 
There  was  expert  testimony  that  the  con- 
struction and  maintenance  of  both  of  the 
electric  systems  were  proper;  that  guards 
were  unnecessary,  ineffective^  and  tended  ts 
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increaM  tlie  haaud  they  were  designed  to 
obviate,  and,  if  erected,  would  probably  not 
liaTe  afforded  any  additional  protection.  It 
forther  appeared  that  the  fallen  telephone 
wire  would  not  have  been  charged  with  a 
dangerous  coirent  of  electricity  by  coming 
into  contact  with  either  or  both  of  the  elec- 
tric light  wires,  had  not  one  of  the  lighting 
wires  become  grounded  by  a  cause  for  which 
the  electric  light  company  was  not  respon- 
sible. In  the  early  part  of  the  night  of  May 
15,  1902,  Waycross  was  yisited  by  a  severe 
wind  and  rain  storm.  There  was  some  dis- 
pute as  to  its  degree  of  seyerity.  Some  wit- 
nesses asserted  that  a  storm  of  its  severity 
had  theretofore  been  unknown.  Others  tee^ 
tifled  that,  while  the  storm  was  unquestion- 
ably severe,  it  was  not  unprecedented  in  that 
locality.  The  effect  of  the  storm  was  to 
break  one  of  the  telephone  wires  on  Jane 
street,  weet  of  the  transformer  pole  above 
refened  to.  The  wire  was  blown  over  and 
upon  the  garden  fence  of  Mr.  Mathis,  and 
fell  across  the  sidewalk  in  front  of  his  house. 
A  pedestrian  passed  this  point  before  the 
storm  had  ceased,  became  entangled  in  the 
wire^  but  escaped  without  injury.  Within 
20  minutes  thereafter  the  plaintiff's  husband 
encountered  the  same  fallen  wire,  and  was 
killed  by  the  high  electrical  current  with 
which  it  was  chaiged.  In  the  meantime  a 
tree  on  Plant  avenue,  some  distance  away, 
had  been  blown  by  the  storm  across  the 
electric  light  company's  wires,  causing  them 
to  become  grounded  at  that  point  In  the 
opinion  of  the  expert  witnesses,  the  ground- 
ing of  these  wires  caused  the  telephone  wire 
to  become  charged  with  an  eiecMc  current 
of  heavy  voltage,  and  was  the  efficient  and 
proximate  cause  of  the  homicide.  As  to 
which  was  the  proper  side  of  Jane  street  on 
which  to  locate  the  transformer  of  the  elec- 
tric light  company,  the  evidence  was  con- 
flicting. It  had  located  its  transformer  pole 
on  the  north  side  of  that  street  before  the 
telephone  company  erected  its  system;  the 
object  in  carrying  the  wires  across  the  street 
being  to  locate  the  transformer  as  dose  to 
Mr.  Mathis*  house  as  possible,  in  order  that 
he  might  receive  better  service  than  could 
be  afforded  if  the  pole  was  erected  on  the 
opposite  side  of  the  street  There  was  proof 
that  secondary  wires  run  from  a  trans- 
former placed  on  the  south  side  would  not 
have  carried  a  dangerously  high  current,  and 
would  have  afforded  ample  service  to  the 
electric  light  company's  patron  on  the  north 
side  of  the  street  But  it  would  seem  from 
the  evidence  upon  this  branch  of  the  case 
that  nothing  short  of  extraordinary  diligence 
on  the  part  of  that  company  would  have 
suggested  that,  after  the  telephone  company 
erected  its  line,  the  transformer  should  be 
removed  to  the  south  side  of  the  street  in 
order  to  guard  against  all  possible  danger 
of  the  wires  of  the  two  systems  coming  into 
contact,  especially  as  the  testimony  disclosed 
thalt  even  were  the  te^phoos  wires  to  fall 


across  the  lighting  wires,  the  telephone  wires 
would  not  become  charged  vrith  a  dangerous 
current  of  electricity,  unless,  by  reason  of 
some  unforeseen  emergency,  such  as  after- 
wards occurred  on  the  night  of  the  homi- 
cide, the  lighting  wires  were  grounded. 
Whether  or  not  Ia  the  exercise  of  ordinary 
diligence^  this  precautionary  measure  should 
have  been  taken  by  the  electric  light  com- 
pany, was  peculiarly  a  question  for  the  Jury 
to  determine.  Upon  what  theory  the  Jury 
reached  the  conclusion  that  the  telephone 
company  was  chargeable  with  negligence  is, 
of  course,  purely  a  matter  of  conjecture^  As 
to  the  electric  light  company,  suffice  it  to 
say  that  we  are  not  prepared  to  hold  that 
the  evidence  demanded  a  finding  against  it 
Judgment  affirmed.  All  the  Juaticee  con- 
cur. 


(US  Ga.  66S) 

FABMEBS'  ft  TBADEBS'  NAT.  BANK  v. 
WILLIS,  Judge. 

(Supreme  Ooort  of  Georgia.    March  Zi,  190S.) 

SUPBEMX    OOUBT  — JUmSDIOnOll— 1CA1IDAMUB— 
BILIi  or  KXCBPTIONB— BBFUSAI.  TO  8IQ1I. 

This  court  has  no  JurlBdiction  to  hear  and 
determine  a  writ  of  error  unless  sued  out  with- 
in the  time  allowed  by  Oiv.  Code  1895,  {  5539 ; 
nor  is  it  in  its  power  to  compel  the  trial  Judge 
to  sign  a  bill  of  exceptions  tendered  him  after 
the  expiration  of  the  time  prescribed  by  law, 
unless  the  judge  be  absent  from  home,  or  by 
other  casualty  fails  to  certify  the  bill  (Civ.  Code 
1895,  f  5542),  even  though  it  appear  that  the 
writ  of  error  was  not  tendered  wiuiin  the  prop- 
er time  because  of  the  illness  and  death  of  coun- 
sel for  the  plaintiff  in  error,  a  nonresident  cor- 
poration ;  no  exception  bel^  made  in  the  stat- 
ute for  such  cause.  See  7  Bnc.  PL  ft  Pr.  875; 
2  Cyc  803. 

[Ed.  Note. — FOr  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  (}  1926,  1935: 
vol.  21,  Cent  Dig.  Exceptions,  Bill  of,  H  8(^-87.] 

(Syllabus  by  the  Court) 

Application  by  the  Fanners'  ft  Traders* 
National  Bank  for  writ  of  mandamns  to  J. 
L,  Willis,  Judge  of  the  dty  court  of  Colum- 
bus.   Writ  denied. 

Little  ft  Battle,  for  applicant 

SIMMONS,  O.  J.  Mandamus  nisi  denied. 
All  the  Justices  concur. 


032  Qa.  e06) 
PBITCHABD  et  aL  ▼.  McCBABT. 
(Supreme  Court  of  Georgia.    March  25,  19(Kk) 

BKGOND  APPSAIi— LAW  OV  OASS— ACnon  OH 
NOTE— ATrOBNST*S   FIBS— NOTIOB. 

1.  The  charge  of  the  trial  judge  respecting  the 
measure  of  damages  was  In  accord  with  what 
was  decided  when  this  case  was  before  thlB  court 
on  a  former  occasion. 

2.  Before  attorney's  fees  can  be  recovered  on 
a  note  executed  since  the  passage  of  the  act  of 
1900  (Van  Epps'  Ck)de  Supp.  §  6185),  it  must 
be  alleged  in  the  pleadings  that  the  statutory 
notice  has  been  given,  and  such  allegation,  if 
denied,  must  be  proven  oa  the  trial.  Because 
of  the  failure  of  the  plaintiff  to  give  this  notice, 
the  recovery  of  athttney's  fees  was  onauthor 
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teed.  LeftTt  1»  glvai  tht  plaintiff  to  write  off 
the  attorney's  fees  within  10  daya  after  the  fil- 
ing of  the  remittitDr  in  the  court  below,  and, 
upon  his  doinf  bo,  the  judgment  will  be  affirm* 
ea;    otherwise  a  new  trial  ia  ordered. 

(SjUaboa  by  Uie  Oourt) 

Error  from  City  Court  of  (SandersvUle;  P. 
R.  Taliaferro^  Jndge. 

Action  by  J.  A.  McCrary  against  Lb  J. 
Pritchard  and  others.  Judgment  for  plaln- 
tlfl,  and  defendants  bring  error.  Affirmed  on 
condition. 

T.  W.  Hardwldc,  Harlon  Tomer,  and 
James  K.  Hlnes,  for  plaintiffs  In  error. 
BawUngs  &  Howard  and  Howard  ft  Jordan, 
for  defendant  In  error. 

BYANS,  J.  When  this  case  was  here  be- 
fore (119  Oa.  876,  47  S.  B.  841),  a  new  trial 
was  granted,  and  the  role  respecting  the 
measure  of  damages  was  Indicated.  It  la 
unnecessary  to  set  forth  the  pleadings,  as 
they  are  folly  stated  In  the  opinion  In  the 
reported  case.  On  the  last  trial  a  rerdlct 
was  rendered  In  favor  of  the  plaintiff  for 
$106.73  principal,  $17.67  Interest,  and  $12.44 
attorney's  fees.  A  motion  for  a  new  trial 
was  made  by  the  defendants  on  the  usual 
grounds,  and  also  because  of  certain  errors 
alleged  to  hare  been  committed  by  the  lodge 
in  bis  charge  on  the  subject  of  damages  re- 
coverable by  the  defendants,  and  as  to  the 
right  of  the  iplaintiff  to  recover  attorney's 
fees  on  the  note  sued  on.  The  motion  was 
overruled,  and  the  def^idants  excepted. 

1.  The  evidence  was  conflicting,  but  was 
Buffldent  to  authorize  a  verdict  against  the 
defendants.  The  court  charged  the  lory 
that,  to  defeat  the  right  of  the  plaintiff  to 
recover,  the  borden  was  on  the  defendants 
to  show  not  only  that  they  were  fraudulently 
induced  to  sign  the  note,  hot  that  they  sof- 
fered  actoal  damages  becaose  of  the  alleged 
fraudulent  representations  made  by  the 
plaintiff;  that  If  the  defendants  sustained 
any  damages  as  a  result  of  these  false  repre- 
sentations, they  would  be  entitled  to  an 
abatement  In  price,  but  not  otherwise;  that. 
If  they  were  deceived  thereby  as  to  the  true 
value  of  the  Insurance  agency  purchased  by 
them,  and  damage  resulted  to  them  In  conse- 
quence, they  would  be  entitled  to  ah  abate- 
ment In  the  i(urchase  price,  and  the  measure 
of  damage  would  be  the  difference  between 
tbe  actual  value  of  the  agency  at  the  time 
th^  bought,  and  what  Its  value  would  have 
been  If  the  agency  was  as  represented  to  be 
by  tbe  seller.  The  diarge  is  criticised  as 
stating  separate  and  distinct  rules  as  to  tha 
measure  of  damages  to  be  recovered  by  the 
defendants  In  the  event  they  sustained  their 
plea  In  whole  or  in  part  This  criticism  is 
unwarranted.  The  court  properly  Instructed 
tbe  Jury  ,that  only  actual  damages  were  re- 
coverable, and  tbe  Instruction  as  to  the  meas- 
ure of  damages  was  in  accord  with  what  was 
ruled  by  this  coorl  when  the  case  was  hers 
biifoim. 


%  The  note  soed  on  was  ghren  sahsequenC 
to  the  act  of  1900  prescribing  when  attor- 
ney's fees  are  recoverable.  Van  Bpps'  Code 
Sopp.  I  6185.  It  was  neither  alleged  In  the 
pleadings,  nor  proved  on  the  trial,  that  the 
holder  of  the  obligation  soed  on  had  noti- 
fied the  defendants  In  writing,  10  days  be- 
fore salt  was  brooght  of  his  Intention  to 
bring  soit  and  the  term  of  the  coort  to 
which  the  salt  wooM  be  brooght  Before  at- 
torney's fees  can  be  recovered  on  a  note  exe* 
coted  since  the  passage  of  the  act  of  1900^  tt 
most  be  alleged  In  the  pleadings  that  the 
statutory  notice  has  been  given,  and  such  al- 
legation, if  denied,  must  be  proven  on  the 
triaL  Miller  v.  Georgia  B.  B.  Bank,  120  Qa. 
19,  47  8.  B.  626.  Because  of  the  failure  of 
the  plaintiff  to  give  this  notice^  the  recovery 
of  attorney's  fees  was  unauthorised.  Direc- 
tion Is  glv»,  however,  that  the  plaintiff 
have  leave  to  write  off  the  attorney's  fees 
within  10  days  after  the  filing  of  the  remit- 
titur in  the  court  below,  and,  upon  his  doing 
so,  the  Judgment  shall  stand  affirmed;  other- 
wise a  new  trial  Is  hereby  ordered.  120  Oa. 
17,  47  8.  B.  626  (4);  Holoomb  T.  Gable  Co., 
119  Ga.  467,  46  S.  B.  671  (7). 

Judgment  afilrmed  on  condition.  All  the 
Justices  concor. 


(122  Oa.  624) 

JOHNSON  V.  COOK  et  aL 
(Supreme  Court  of  Georgia,    llareh  28»  1906i) 

DBXD  —  OORSTBUCmOlT— K30NVKTA1TGI   IN  TBU8T 

— ▲OOEPTANOB— ITATUBB  OV  BSTATI 

— L&aXiLTIOIfS. 

1.  In  1868  a  father  conveyed  to  his  married 
daughter  a  tract  of  land  during  her  natural  life, 
with  remainder  to  her  children.  (At  the  date 
of  this  deed  a  married  woman  could  not  hold 
title  to  realty  in  her  own  name.)  After  the  war- 
ranty clause  in  the  deed  of  conveyance  these 
words  were  added:  *'And  for  the  safe  keeping 
of  the  same,  I  hereby  appoint  D.  A  Cook  (niia- 
band  of  grantee]  her  lawful  agent  to  do  and  act 
for  her  in  and  about  said  land,  likewise  for  her 
children  after  her  death." 

Held:  First  That,  inasmuch  as  the  wife 
could  not  at  that  time  bold  title  to  the  realty, 
it  was  the  intention  of  the  grantor  to  ap- 
point Cook,  the  husband,  trustee  for  her  dur- 
ing her  life,  and  after  her  death  trustee  for  her 
children. 

Second.  That  the  husband,  by  his  conduct  and 
actions,  accepted  the  trust,  and  thereby  waived 
hia  marital  rights. 

Third.  That  the  tmst  thus  created  put  the 
fee  in  the  husband  as  trustee  both  for  the  life 
tenant  and  her  children,  and,  the  whole  estate 
being  In  the  husband  as  trustee,  the  remalndar 
in  the  children  was  an  equitable,  and  not  a  le- 
gal, title. 

2.  Where  the  husband.  In  1859.  applied  to  the 
superior  court  for  an  order  to  sen  the  land,  was 
duly  authorised  to  do  so,  and  did  sdl  and  con- 
vey it,  and  the  purchaser  went  Into  possessinn, 
and  he  and  his  successors  In  title  remained  In 
adverse  possession  to  the  trustee  until  the  year 
1900,  when  the  life  tenant  under  the  orl^hial 
deed  died  the  trustee  is  barredL  whether  the  sale 
was  legal  or  Illegal ;  and  he  b^ng  barred,  and 
the  remaindermen  holding  only  the  equitable  ti- 
tle, they  are  also  barred. 

(ByUahus  by  the  Ooortl 
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Bmr  firam  8iip«rtor  Ooort;  De  Kalb  Coun- 
ty; I^.  8.  Boan,  Judge. 

Action  by  Fost^  Cook  and  others  against 
James  Johnson.  Judgment  for  plaintiffs* 
and  defendant  brings  error.    Beversed. 

Green,  Tllson  &  McKinney,  for  plaintiff 
ia  error.  Westmoreland  Bros.,  for  defend- 
ants in  error. 

SIMMONS,  a  J.  In  December,  1868, 
Merrill  Collier  made  and  executed  to  his 
daughter,  Nancy  W.  Obok,  a  deed  conveying 
to  h&r  for  life,  and  after  her  death  to  her 
children,  a  certain  tract  of  land.  The  war- 
ranty was  to  her  ''during  her  natural  life, 
then  to  her  children,**  and  following  this 
warranty,  ''And  for  the  safe  keeping  of  the 
same^  I  hereby  appoint  D.  A.  Cook  her  law- 
ful agent  to  do  and  act  for  her  In  and  about 
.  said  land,  likewise  for  her  children  after 
her  death."  D.  A.  Cbok  was  the  husband  of 
Nancy  W.  Cook.  In  1869  Cook  and  his  wife 
applied  to  the  superior  court  for  an  order 
to  8^1  this  property  and  reinvest  the  pro- 
ceeds. The  order  was  granted,  and  he  sold 
the  land.  Neither  the  petition  to  the  court 
nor  the  ordor  to  bM  appear  In  the  record, 
the  only  reference  thereto  being  the  state* 
ment  that  they  were  predicated  upon  the 
deed  from  Collier  to  Nancy  W.  Cook.  We 
do  not,  therefore,  know  whether  he  applied 
in  behalf  of  the  children  or  not;  but  as  he 
was  authorised  to  sell  as  trustee,  and  his 
petition  was  based  ispon  the  deed  under 
which  he  was  acting  as  trustee^  the  pre- 
sumption Is  that  he  applied  In  behalf  of  all 
the  cestuls  que  trust  He  sold  the  land.  It 
seems  from  the  record,  at  a  private  sale,  to 
one  Hlghtower,  and  took  a  mortgage  to  se- 
cure the  payment  of  the  purchase  money. 
Hlghtower  failed  to  pay.  The  mortgage  was 
foreclosed,  execution  Issued,  and  levied  upon 
the  land,  and  It  was  sold  by  the  sheriff  to 
Seaborn  Crowley,  under  whom  Johnson,  the 
plaintiff  In  error,  holds.  Mrs.  Cook,  the  life 
tenant,  died  In  1800^  and  h^  children,  the 
present  defendants  In  error,  commenced 
their  action  In  ejectment  to  recover  the  land. 
On  the  trial  of  the  case  the  Judge  held  that 
the  husband  was  not  the  trustee  for  the 
wife  nor  of  her  children,  but  only  an  agent; 
and  when  he  sold  the  property  he  did  not  sell 
the  children's  Interest,  but  only  the  estate 
of  the  life  tenant  The  case  being  submitted 
to  the  court  without  a  Jury,  he  found  for 
the  plaintiffs  below,  and  directed  that  a  writ 
of  possession  Issue.  To  this  ruling  and 
Judgment  the  defendant  excepted. 

1.  It  will  be  seen  from  the  above  state- 
ment of  facts  that  the  nudn  question  In  the 
case  is  whether  the  quoted  clause  In  the 
deed  created  a  trust  estate  In  Cook,  and.  If 
so,  what  quantity  of  Interest  he  took  there- 
in— ^whether  he  took  as  trustee  for  the  life 
tenant  only,  er  whether  he  took  as  trustee 
for  the  whole  estate.  It  will  be  remembered 
that  tn  1853|  when  this  deed  was  executed. 


a  married  woman  could  not  hold  title  ts 
realty  In  this  state  in  her  own  name.  At  the 
time  of  the  execution  of  this  deed  and  de- 
livery to  Mrs.  Cook,  If  there  had  been  no 
trustee  appointed,  her  husband's  marital 
rights  would  have  attached  at  least  to  the 
life  estate.  But  it  Is  evident  from  the  deed 
that  the  grantor  did  not  Intend  that  the  hus- 
band should  have  any  interest  in  the  land, 
or  that  it  should  be  subject  to  his  debts. 
He  tiiorefore  added  the  clause  above  quoted, 
"for  the  safe-keeping  of  the  same,**  as  he 
styled  it  This,  in  our  opinion,  means  tliat 
he  appointed  D.  A.  Cook  the  trustee  of  his 
daughter  to  "do  and  act* *  for  her  during 
her  natural  life,  and  aftar  her  death  to  'Hlo 
and  actf*  for  her  children.  No  particular 
form  of  words  is  necessary  for  the  appoint- 
ment of  a  trustee.  If  there  is  an  Intention 
to  create  a  trust,  the  trustee  may  be  called 
in  the  instrument  creating  It  "agent,"  or  by 
any  other  similar  designation.  The  presump- 
tion Is  tliat  the  grantor  knew  the  law  of 
force  at  the  time  of  the  grant,  and  that  he 
must,  therefore,  have  known  Uiat  a  trustee 
was  necessary;  and,  while  the  language  em- 
ployed may  be  inapt  as  legal  phraseology, 
yet  It  Is  manifest  that  it  was  the  grantor's 
Intention  to  appoint  a  trustee  for  the  trust 
estate.  If  this  were  not  so,  he  must  have 
known  that  the  land  given  to  his  daughter 
would  have  become  the  property  of  her  hue- 
band  by  virtue  of  his  marital  rights,  and 
that  his  efforts  la  attempting  to  prevent  the 
husband  from  having  a  beneficial  interest 
therein  would  have  been  a  legal  farce. 

The  next  question  which  arises  is,  since 
Cook  was  appointed  trustee,  what  quantity 
of  interest  did  he  take;  t  e.,  was  he  trustee 
alone  for  the  life  tenant,  or  was  he  trustee 
both  for  her  and  the  remaindermen?  If  he 
was  trustee  alone  for  the  life  tenant,  then 
no  act  of  his  would  bind  the  remaindermen. 
That  was  decided  In  Fleming  v.  Hughes,  99 
Ga.  4i4,  27  S.  B.  791.  See,  also^  Luquire  ▼• 
Lee,  121  Oa.  624,  49  S.  B.  834.  If  he  was 
trustee  for  both  the  life  tenant  and  the  re- 
maindermen, then  the  remaindermen  were 
barred  by  his  acts  as  well  as  the  life  tenant 
Cushman  v.  Coleman,  92  Ga.  772,  19  S.  B.  46, 
and  citations.  In  Fleming  v.  Hughes  It  was 
held  that  the  trustee  was  appointed  only 
for  the  life  tenant  A  mere  glance  at  the 
instrument  creating  the  trust  will  show  this 
to  be  true.  In  Oushman  v.  Coleman  the 
trustee  was  not  only  appointed  for  the  life 
tenant,  but  for  the  remaindermen  as  well, 
as  will  be  seen  by  reading  the  deed  In  that 
case.  The  deed  now  under  consideration  is 
similar  to  the  one  in  Cushman  v.  Coleman. 
The  grantor  not  only  appointed  the  husband 
trustee  during  the  life  of  his  daughter,  but 
adds  specifically,  "likewise  for  her  children 
after  her  death."  This  clearly  shows  that 
he  Intended  the  husband  and  father  to  be 
trustee  for  both — ^for  the  wife  during  her 
natural  life^  and  after  her  death  for  the 
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^hiloreiL  WheTO  the  trostee  Is  appointed 
for  the  life  tenant  alone,  and  the  tnwt  deed 
doee  not  appoint  blm  truitee  for  the  remain- 
dermen, or  is  Bilent  npon  that  point,  he  takes 
only  that  quantity  of  interest  that  is  pos- 
sessed by  the  Ufe  tenant;  hnt  If  the  Instro- 
ment  creating  the  trust  appoints  him  trostee 
both  for  the  life  tenant  and  the  remainder* 
men,  he  takes  the  whole  interest  in  the  tmst 
estate.  In  the  former  case  the  remainder^ 
men  hold  the  legal  title,  and  the  tmstee  can* 
not  interfere  therewith;  in  the  latter,  the 
remainder  being  eqnitable,  he  has  as  full 
control  over  it  as  he  has  oret  the  life  estate. 
This  Is  the  distinction  under  our  decisions 
which  some  of  onr  brethren  of  the  bar  fre- 
quently overlook  in  their  arguments  before 
1UL  A  trustee  may  accept  a  trust  by  his 
acta  as  well  as  words.  Giy.  Ck>de  1886,  f 
8190.  The  record  discloses  that  Cook,  the 
trustee,  acted  as  such,  and  applied  to  the 
court  to  sell  as  trustee.  He  nerer  claimed 
any  title  or  interest  in  the  land.  This  shows 
the  construction  he  and  his  wife  placed  upon 
the  deed  shortly  after  it  was  executed*  The 
words  in  the  deed  appointing  him  tmstee  for 
his  wife,  and,  after  her  death,  for  her  chil- 
dren, construed  in  the  light  of  all  the  facts, 
in  our  opinion  put  the  whole  fee  in  him  as 
trostee,  and  the  remainder  was  an  equitable 
one^  and  not  a  legal  one. 

2.  It  follows  from  the  above  that  where 
the  trustee,  in  1869,  applied  for  and  obtained 
an  order  to  sell  the  land,  and  did  sell  it,  the 
purchaser  going  into  possession,  and  the 
purchaser  and  his  successors  in  title  r^ 
malned  in  possession  for  more  than  80  years* 
holding  adversely  to  the  trustee,  bona  flde^ 
under  claim  of  right,  the  trustee^  if  he  had 
brought  the  complaint  for  the  land,  would 
have  been  barred;  and,  as  we  have  shown, 
the  legal  title  being  in  him,  the  children,  or 
remaindermen,  are  likewise  barred.  This 
principle  is  so  well  established  by  our  de- 
cisions that  it  is  now  unnecessary  to  cite 
the  numerous  cases  In  which  it  is  an* 
nounced. 

Judgment  zeTsned.    All  the  Justices  ood- 


(IS  Oft.  671) 

POWELL  T.  STATHL 
(Supreme  Court  U  Georsia.    March  24,  1905.) 

OBSDIBIUTT     OF     WITRK88  ^  COHVICTION     OV 

CBIICB— n€3«AOHMEWT^IN8TBUCnOWS 

— KXOEPTlON. 

1.  Where  a  witness  has  been  successf ally  im- 
peached by  any  of  the  1ml  methods  (that  is, 
where  his  unworthineas  of  credit  has  been  ab- 
solutely established  in  the  minds  of  the  jury), 
he  ought  not  to  be  believed,  unless  corroborat- 
ed;  it  being,  of  course,  always  a  matter  for  the 
jury  to  determine  whether  a  witness  has  been 
really  so  Impeached.  Smith  v.  State,  35  S.  B2. 
59,  109  Ge.  479 ;  Holston  v.  Southern  By.  Ck>., 
43  8.  E.  29,  116  Ga.  656. 

[Bd.  Note. — ^For  cases  in  point,  see  veL  14, 


pome, 
1252.] 


Cent  Dig.  Criminal  Law,  | 

ZThe  fact  that  a  witness  has  been  conylct- 
ed  of  a  crime  involTlng  moral  tnipitude  may  be 

50  S.B.^24 


considered  In  determining  his  credibility.    Shaw 
▼.  State,  29  a  B.  477,  102  Ga.  660. 

[Ed.  Note. — ^For  cases  in  point,  see  Tol.  60, 
Cent.  Dig.  Witnesses,  %%  1127,  1161.] 

3.  The  instructions  to  the  jury,  of  which  com- 
plaint is  made  in  the  present  case,  were  In  sub- 
stantial accordance  with  the  nues  above  an- 
nounced. 

4.  Where  evidence  was  introduced  by  the  state 
for  the  purpose  of  impeaching  the  witnesses  who 
testified  in  behalf  of  the  accused,  it  was  not  er- 
ror for  the  court,  in  connection  with  the  instruc- 
tions on  the  law  of  Impeachment  of  witnesses, 
to  say  to  the  jury  that  the  state  insisted  that 
the  witnesses  fbr  the  accused  had  been  impeadi- 
ed. 

6.  It  has  been  frequently  ruled  that  an  excep- 
tion to  an  entire  charge  will  not  be  considered 
unless  the  whole  charge  be  subject  to  such  ex- 
ception. McLendon  y.  Frost,  57  Ga.  448,  450 
(12) ;  Anderson  ▼.  Southern  By.  Co.,  33  S.  E. 
644,  107  Ga.  500;  Newman  t.  Day,  84  8.  E. 
167,  108  Ga.  8ia 

6.  It  is  well  settled  that  a  new  trial  will  not 
be  granted  for  newly  discoyered  evidenoe  which 
tenos  merely  to  impeach  a  witness. 

[Bd.  Note. — For  cases  in  point,  see  voL  15* 
Cent  Dig.  Crimhial  Law,  §{  ^1, 2832.] 

7.  The  evidence  warranted  the  yerdlct,  and 
the  court  did  not  err  in  refusing  a  new  trial. 

(Syllabus  fay  the  Court) 

Drror  from  Superior  Court,  Dougherty 
County ;  W.  N.  Spence,  Judge. 

Whitley  Powell  was  convicted  of  crime,  and 
brings  error.    Affirmed* 

Walters  ft  Walters,  for  plaintiff  in  error. 
Arnold  ft  Arnold  and  W.  BL  Wooten,  Sol 
Gen.,  fbr  the  State. 

* 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(122  Ga.  480) 
BBINSON  ft  CO.  T.  KIRKLAND. 

(Supreme  Court  of  Georgia.    March  2S^  1906.) 

TBXSPA88  —  OUTTINO    TIMSBB  ^- TIMBEB    PBXVI- 
LSOBS— OONSTBUOTION  OF  UESn. 

1.  Except  in  extr«ne  cases,  where  the  period 
is  yery  short  or  very  long,  the  court  cannot  de- 
termine, as  a  matter  of  law,  whether  the  rea- 
sonable time  within  which  the  grantee  of  a  tim- 
ber priyilege  should  exercise  Uie  same  has  or 
has  not  expired. 

2.  Where  one  produces  the  oldest  recorded 
deed  conveying  timber  privileges,  the  burden  is 
on  the  opposite  party  to  show  that  such  inter- 
est has  terminated.  To  this  end,  he  must  pro- 
duce eyidence  as  to  the  situation  of  the  prop- 
erty and  the  parties,  and  submit  proof  to  the 
Jury  from  which  they  can  determine  what  was 
a  reasonable  time  for  cutting  and  remoying  the 
timber. 

8.  Whether  the  timber  Interest  was  or  was 
not  terminable,  under  the  particular  language 
of  the  deed — tlie  proof  being  silent  as  to  what 
was  a  reasonable  time  within  which  to  cut  the 
timber — the  court  properly  directed  a  yerdict 
for  the  defendant  nolaing  the  oldest  recorded 
conveyance. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Coffee  County ; 
T.  A.  Parlcer,  Judga 

Action  by  Brlnson  ft  Co.  against  Mack 
Kirkland.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed* 
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TlilB  was  a  proceeding  by  Brinson  &  Ck>.  to 
enjoin  Mack  Klrkland  from  committing  tres- 
pass, and  for  the  recoyery  of  damages  for 
timber  cat  by  him  on  Igt  121  in  the  Seventh 
District  of  Ck)ffee  county.  Both  parties 
claimed  under  Timothy  Fussell  as  a  com- 
mon grantor,  the  defendant  haying  the  oldest 
recorded  paper  title.  It  appears  that  on  Oc- 
tober 16,  1879,  in  consideration  of  $160,  Fus- 
sell sold  to  "M.  Klrkland,  his  heirs  and  as- 
signs," all  the  timber  on  lot  121  in  the  Sev- 
enth District  of  Coffee  county,  to  have  and  to 
hold  '*the  said  bargained  timber  to  the  said 
M.  Klrkland,  his  heirs  and  assigns,  in  fee 
simple."  This  deed  was  recorded  August  2, 
1001.  The  plaintifTs  claimed  under  a  chain 
of  title  beginning  December  20,  1889,  by 
which  Fussell,  the  common  grantor,  sold  the 
land  to  Oiddens,  he  in  1891  to  Jeff  Klrkland, 
he  in  the  same  year  to  Smith,  and  Smith  on 
April  21,  1900,  conveyed  the  turpentine  tim- 
ber to  the  plaintiff.  All  of  these  deeds  were 
recorded  after  defendant's  deed  was  record- 
ed. There  was  evidence  that  the  defendant 
had  at  various  times  worked  or  cut  portions 
of  the  timber  on  the  land,  but  there  was  no 
evidence  relating  to  the  subject  as  to  when 
he  should  have  begun  to  cut,  or  as  to  what 
was  a  reasonable  time  within  which  the  tim- 
ber could  or  should  have  been  cut  The  court 
directed  a  verdict  tor  the  defendant,  the  rec- 
ord stating  that  the  reason  therefor  was  that 
the  conveyance  of  the  timber  to  the  defend- 
ant was  not  terminabla.  The  plaintiffs  ex- 
cepted. 

Levi  O'Steen  and  J.  O.  Sirmans,  for  plain- 
tiffs in  error.    S.  W.  Hitch  and  0.  A.  Ward* 

for  defendant  in  error. 

LAMAR,  J.  (after  stating  the  facts).  The  de- 
fendant held  under  the  deed  which  conveyed 
to  him  the  timber  in  fee  simple.  It  said  noth- 
ing whatever  about  timber  suitable  for  saw- 
mill purposes  or  for  turpentine  purposes.  In 
this  respect  it  differs  from  the  instruments 
which  are  construed  in  McRae  v.  Stilwell,  111 
Ga.  65,  86  a  BL  604,  66  L.  R.  A.  518;  Goette 
V.  Lane,  111  Ga.  403,  86  8.  B.  758;  Allison  v. 
WaU,  121  6a.  822,  49  8.  B.  881.  Whether,  in 
view  of  Baxter  v.  Maddox,  106  Ga.  854,  82  8. 
B.  94,  this  is  a  material  difference,  we  pur- 
posely refrain  from  discussing.  The  deci- 
sion might  be  of  far-reaching  consequence. 
The  point  should  only  be  decided  after  full 
argument  The  present  case  can  be  deter- 
mined on  another  point  which  is  relied  on  by 
the  defendant  in  oror,  and  in  view  of  whicht 
also,  the  direction  of  the  verdict  must  be  sus- 
tained. Bven  in  those  cases  where  the  gran- 
tee of  the  timber  privilege  must  exercise  tlie 
same  witliln  a  reasonable  time»  the  Instro- 
ment  must  be  construed  most  strongly 
against  the  grantor  and  those  thereafter 
claiming  under  him.  Oiv.  Oode  1895,  f  8675, 
par.  4.  When  defendant  produced  the  oldest 
deed  conveying  the  timber  rights,  the  burden 
was  cast  upon  the  opposite  party  to  show 
that  a  reasonable  time  has  expired,  within 


which  the  timber  should  have  been  cat  and 
removed.  The  time  might  be  so  short  as  to 
warrant  the  court  in  saying  that,  as  a  mat- 
ter  of  law,  a  reasonable  time  had  not  ex- 
pired. Again,  the  time  might  be  so  long  as 
would  warrant  the  court  in  saying,  as  a  mat- 
ter of  law,  that  a  reasonable  time  had  ex- 
pired. But  except  in  extreme  cases  it  wpuld 
be  necessary  to  make  proof  as  to  the  circum- 
stances surrounding  the  property  and  the 
parties  at  the  time  of  the  execution  of  the  in- 
strument, and  to  make  the  showing  indicated 
in  Goette  v.  Lane,  111  Ga.  408,  36  8.  B.  758, 
and  Allison  v.  Wall,  121  Ga.  822,  49  8.  B.  831, 
so  as  to  give  the  jury  the  proper  data  from 
which  to  make  the  calculation,  and  then  de- 
termine whether  a  reasonable  time  had  or 
had  not  expired.  This  might  be  influenced 
by  many  considerations.  What  might  be  a 
reasonable  time  to  remove  one  class  of  tim- 
ber might  not  be  so  as  to  another.  It  might 
therefore,  be  important  to  show  whether  the 
trees  were  pine,  oak,  or  cypress.  The  ques- 
tion might  be  sifected  by  a  consideration  of 
the  size  of  the  tract  of  land,  the  purposes  for 
which  purchase  was  made,  and  also  the  pur- 
pose with  which  the  timber  was  sold.  It 
might  be  that  the  timber  was  bought  for  the 
purpose  of  keeping  it  from  being  cut  or  it 
might  be  near  a  railroad  so  as  to  be  easily 
transported,  or  it  might  be  so  remote  and  in- 
accessible as  to  show  that  the  parties  under- 
stood that  the  purchaser  was  buying  on  the 
chance  that  timber  then  out  of  the  market 
would  thereafter  come  into  demand  and  be 
salable.  It  might  be  bought  in  the  light  of 
a  custom  so  general  as  to  form,  by  implica- 
tion, a  part  of  the  contract  And  if  so,  proof 
of  that  custom  could  be  offered  to  affect  the 
construction  of  the  conveyance.  Again,  it 
might  be  that  the  sale  was  made  in  order  to 
have  the  ground  cleared  preparatory  to  be- 
ing used  for  agricultural  purposes,  or  it 
might  be  that  the  land  would  be  practically 
valueless,  and  that  there  was  no  need  for  dil- 
igence in  removing  the  timber.  The  con- 
struction, therefore,  mii^t  be  aided  by  a  con- 
sideration of  the  character  of  the  land— 
whether  mountainous  and  swampy  and  com- 
paratively useless  after  the  trees  were  cut  or 
suitable  and  in  demand  for  agricultural  par- 
poses.  The  rule  must  be  general,  and  ap- 
plicable alike  to  conveyances  of  timber  in  the 
mountains  of  north  Georgia,  the  pine  for- 
ests of  south  Georgia,  and  the  mixed  tlm- 
bers  of  middle  Georgia.  The  difficulty  is 
not  so  much  in  deciding  how  long  it  would 
take  to  cut  the  trees  on  a  given  number  of 
acres,  as  to  determine  when  the  cutting 
ought  to  begin,  and,  after  beginning,  how  it 
should  be  prosecuted.  All  the  cases  rule  that 
the  question  of  reasonable  time  must  be  de- 
termined in  each  case  by  the  jury  from  the 
particular  fftcts  and  circumstances  surround- 
ing the  property  and  the  parties  when  tbe 
conveyance  was  made. 

A  witness  will  not  be  allowed  to  givo  bis 
opinion  as  to  what  is  a  reascmable  time,  nor 
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can  the  court  ordinarily  determine  that  fact 
aa  a  matter  of  law. 

The  defendant  here  held  the  oldest  record- 
ed deed  to  the  trees.  There  was  nothing  to 
show  what  was  the  situation  of  the  property 
or  the  parties  at  the  time  it  was  executed, 
nor  anything  to  indicate  to  the  Jury  what 
was  expected  to  be  done,  what  could  ha?e 
been  done,  or  what  ought  to  haye  been  done 
by  the  grantee.  Neither  the  Jury  nor  the 
trial  judge  nor  the  appellate  court  can  de> 
termine,  as  matter  of  law,  what  was  a  rea- 
sonable tim&  All  doubts  must  be  resolved 
in  favor  of  the  holder  of  the  oldest  recorded 
deed,  and  the  judgment  directing  a  verdict  in 
favor  of  the  defendant  was  proper. 

Judgment  affirmed.  All  the  Justices  con- 
cur* 

^(122  CkL  SOT) 

SHEPPARD  V.  LANG. 
(Supreme  Coart  of  Georgia.     March  25,  1905.) 

MONET    PAin   UNDEB  HISTAKK— ACTION   TO   BB- 

COVBB— NONS0IT. 

1.  Where  one  person,  believing  he  owed  an- 
other  an  open  store  aocoont,  gave  the  other  mon- 
ey with  which  to  pay  it;  and  the  second  per- 
son accepted  the  money,  and  promised  to  credit 
the  books  with  the  amount  actually  due,  and  to 
refund  the  balance,  if  any  (the  books  not  being 
aooessible  at  the  time) ;  and  it  subsequently  ap- 
peared that  the  one  who  gave  the  money  to  pay 
the  account  was  not  indebted  to  the  other,  out 
the  debt  be  sought  to  pay  was  due  by  his  moth- 
er»  who  was  subsequently  sued  by  the  second 
party,  judgment  obtained  against  her,  and  the 
amount  pciid  bv  her — held,  that  the  first  person 
had  a  rieht  to  bring  his  action  for  the  money  so 
paid  by  aim,  which  wss  retained  by  the  second 
person,  and  no  demand  was  necessary  before  he 
Drought  his  action. 

fBd.  Note. — For  cases  in  point,  sse  voL  89^ 
Ont.  Dig.  Payment,  |  292.]  ' 

2.  The  evidence  was  sufficient  to  show  that 
the  defendant  in  the  court  below  received  the 
money  sued  for  individually,  and  not  as  an  of- 
ficer of  a  corporation. 

8b  The  plaintiff  made  out  a  prima  facie  case, 
and  the  court  below  erred  in  granting  a  nonsuit. 

[SkL  Note. — For  cases  in  point,  see  voL  40, 
Cent.  Dig.  Trial.  If  S59,  SOO.f 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Sandersville;  P. 
R.  Taliaferro,  Judge. 

Action  by  F.  H.  Sheppard  against  S.  G. 
Lang.  Judgment  for  defendant;  and  plain- 
tiff hrings  error.    Reversed.  * 

Howard  &  Jordan  and  Jaa.  K.  Hines,  for 
plaintiff  in  error.  Bvang  &  Evans,  for  de- 
fendant in  error. 

SIMMONS,  a  J.  Judgment  reversed.  All 
the  Justices  concur. 


(122  Oa.  593) 

OLBNN  V.  STATU 

GILBERT  V.  SAME. 

(Supreme  Court  of  Georgia.    March  25,  190S.) 

CXBTIOBABI-HSEBVIOS— OOrVTIIOrAROB— 
DISMISSAI.. 

1.  Whether  the  certiorari  in  this  case  from 
the  coun^  court  be  treated  as  pending  in  the 


superior  court  or  before  the  Judge  ia  vacation, 
it  was  properly  dismissed,  it  appearing  that  nei- 
ther the  solicitor  general  nor  the  county  court 
solicitor  nor  the  accuser  had  been  served. 

2.  Where,  on  motion  of  the  petitioner  in  cer- 
tiorari, the  Jadge,  under  the  provisions  of  Civ. 
Code  1895,  |§  4823.  4324,  continued  the  hear- 
ing to  January  28tn  for  the  purpose  of  allow- 
ing the  petitioner  to  serve  the  solicitor  general, 
the  court  on  that  day,  though  in  vacation,  had 
authority,  without  written  order,  to  continue 
the  hearing  to  January  30th. 

8.  Where  the  petitioner  had  notice  of  the  con- 
tinuance, and  appeared  on  January  30th,  the 
court,  having  jurisdiction  of  the  case,  properly 
dismissed  the  writ  for  want  of  service  upon  the 
solicitor  general. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Stewart  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Walter  Glenn  and  Ed.  Gilbert  were  convict- 
ed of  misdemeanors,  and  brought  certiorari 
to  the  superior  court  Fi:om  Judgments  dis- 
missing the  same,  they  bring  error.  Afllrm* 
ed. 

At  chambers,  January  2,  1900,  Judge  Lit- 
tlejohn, of  the  Southwestern  circuit,  sanc- 
tioned a  petiticm  for  certiorari,  and  ordered 
the  writ  to  issue,  returnable  before  him  on 
January  14th.  On  January  4th  the  writ  did 
issue  requiring  the  Judge  of  the  county  court 
to  certify  the  proceeding  to  the  April  term 
of  the  superior  court  of  Stewart  county.  On 
January  5th  is  was  served  upon  the  Judge 
of  the  county  court  He  promptly  answered, 
and  on  January  14th,  as  appears  by  a  note 
of  the  Judge  to  the  bill  of  exceptions,  coun- 
sel tot  the  petitioner  moved  for  a  continu- 
ance for  the  purpose  of  having  the  solicitor 
general  served.  Thereupon  the  Judge  passed 
the  following  order:  "The  above  case  having 
been  set  for  hearing  before  me  at  Americus, 
Ga.,  on  this  January  14,  1905,  upon  applica- 
ti<Hi  of  movant's  counsd  the  same  ia  hereby 
continued  and  set  for  hearing  in  Americus, 
Ga.,  January  28,  1905."  It  further  appears 
that  there  was  a  heavy  chambers  docket  for 
January  28th,  and  on  January  26th  the  court 
directed  the  sheriff  to  notify  counsel  for  the 
plaintiff  in  error  that  the  cause  would  be 
heard  on  Monday,  the  80th.  Counsel  for  the 
plaintiff  in  oroir  did  not  appear  on  the  28th, 
but  did  appear  on  the  30th,  and  made  no 
objection  to  the  trial  until  the  solicitor  gen- 
eral moved  to  dismiss  on  the  ground  that 
there  had  been  no  service  upon  him  as  re- 
quired by  law.  Counsel  for  the  plaintiff  in 
error  stated  that,  if  the  solicitor  general  in- 
sisted on  that  motion,  he  would  protest 
against  the  case  being  tried,  for  the  reason 
that  there  was  no  written  order  continuing 
the  case  from  January  28th  to  January  80th, 
that  no  counsel  had  appeared  bef(»e  the 
Judge  on  the  28th,  and  the  court,  on  its  own 
motion,  and  without  a  written  order,  had 
assigned  it  for  a  hearing  on  January  30th. 
and  without  notice  to  the  plaintiff  in  error; 
and  that  for  this  reason  the  court  was  with- 
out Jurisdiction.  The  court  overruled  these 
objections,  and  dismissed  the  petition.  The 
plaintiffs  in  error  sued  out  the  present  bills 
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of  ezceptionfl,'  the  facts  in  eacb  cem  being 
tbe  same. 

B.  F.  HarreU  and  G.  T.  Harrell,  for  plain- 
tiffs in  error.  F.  A.  Hooper,  Sol.  6en^  and 
Graham  Forrester,  Sol.,  for  the  State. 

TiAMAR,  J.  (after  stating  the  foregoing 
facts).  The  plaintiff  in  error,  having  been 
convicted  of  a  misdemeanor  in  the  county 
court,  applied  for  a  writ  of  certiorari.  The 
Judge  sanctioned  the  petitlout  and  required 
the  answer  to  be  made  before  him  on  Jan- 
uary 14,  1905.  A  formal  writ  was  issued  by 
the  clerk,  returnable  to  the  April  term  of 
Stewart  superior  court  On  January  14th 
the  case  was  called  by  the  Judge,  and  on  mo- 
tion of  the  petitioner  was  continued  until 
January  28th.  It  was  again  continued  by 
tbe  Judge,  on  his  motion,  until  January  30th. 
It  was  then  dismissed  because  the  solicitor 
general  had  not  been  served  as  required  by 
law.  The  plaintiff  In  error  contends  that 
this  was  a  case  to  be  heard  in  vacation,  and 
was  not  one  pending  in  the  superior  court, 
and  therefore  it  was  not  necessary  to  serve 
the  solicitor  general.  Civ.  Code  1895,  |  6862. 
In  support  of  this  contention  he  cites  Allen 
V.  State,  61  Ga.  264.  From  an  examination 
of  that  case  it  will  be  seen  that  the  opinion 
nowhere  discusses  the  point  here  involved, 
though  from  a  note  it  appears  that  the  mat- 
ter had  been  passed  on  by  the  court  Inae* 
much  as  Jurisdiction  to  correct  errors  by  writ 
of  eertiorail  is  in  the  superior  court  (GIv. 
Code  1895,  I  6846),  and  not  in  the  Judge  as  a 
special  tribunal,  I  am  personally  of  the  opin- 
ion that  all  such  cases  are  to  be  treated  as 
pending  in  the  superior  court,  whether  the 
writ  has  been  made  returnable  In  term  or 
in  vacation.  And  while  a  distinction  seems 
to  have  been  recognized  in  Allen  v.  State, 
supra,  and  McElhannon  v.  State^  112  Ga. 
221,  87  S.  B.  402,-  the  Judge  here  property 
held  that  this  case  should  be  dismissed.  If 
it  should  be  treated  as  a  case  pending  in 
the  superior  court  the  solicitor  general  was 
not  sarved,  and  the  dismissal  was  proper, 
under  Moore  v.  State,  96  Ga.  809,  22  S.  B. 
960;  Oulbreth  v.  State,  116  Ga.  242,  41  S. 
B.  694;  Butts  ▼.  State,  90  Ga.  460,  16  8.  B. 
96.  If  it  ts  not  a  superior  court  case,  then 
neither  tbe  accuser  nor  the  solicitor  of  the 
oounty  court  was  served  (Pen.  Code  1896, 
I  767;  Civ.  Code  1896,  f  4644),  and  the  case 
was  for  that  reason  properly  dismissed. 

2.  But  the  plaintiff  in  error  insists  that 
under  the  provisions  of  Civ.  Code  1896,  f 
4824,  the  court  had  no  Jurisdiction,  since 
there  was  no  written  order  continuing  the 
case  flrom  January  28th  to  January  SOtb. 
He  contends,  therefore,  that  on  January  80tb 
the  judge  had  no  Jurisdiction  to  hear  or  de- 
termine the  case,  or  to  make  any  order  in 
reference  thereto,  but  by  operation  of  law 
the  matter  went  over  to  the  April  term  of 
Stewart  superior  court  This  argument  ig- 
nores the  great  and  radical  changes  made  by 


the  act  of  1896  (Civ.  Code  1896,  ff  4323. 
4324).  For  most  purposes,  where  a  Jury  is 
not  required,  that  statute  vests  in  the  Judge 
during  vacation  the  same  powers  which  he 
could  exercise  in  tenn.  See  Civ.  Code  1895, 
H  4864^  4855.  Parties  are  bound  to  take  no- 
tice of  the  regular  and  adjourned  sessions 
of  court  and  therefore  are  not  entitled  to 
special  notice  as  to  the  time  when  their  cases 
may  be  called.  But  as  the  hearing  under 
Civ.  Code  1895,  If  4323,  4324,  is  not  at  a  fixed 
time  and  place,  they  are  not  bound  to  know 
when  it  will  be  had,  and  for  that  reason  the 
lO^ys  notice  or  waiver  is  ess^itial  to  com- 
plete the  Jurisdiction  in  vacation.  The  pur* 
pose  of  the  statute  was  not  only  to  serve 
the  convenience  of  parties,  but  to  enable  the 
Judge,  if  necessary,  to  devote  all  of  his  time 
during  term  to  the  hearing  of  Jury  business. 
The  statute  clothes  him  with  the  power  to 
hear  in  vacation  without  an  order  taken  in 
term.  On  his  own  motion  he  may  properly 
exercise  the  power,  and  set  the  case  to  be 
heard  in  vacation.  It  may  also  be  done  on 
the  application  of  a  party.  But  in  either 
event  there  must  be  10  days'  notice^  so  as 
to  fully  and  completely  vest  the  Judge  with 
the  same  plenary  authority  over  the  case 
that  he  would  have  had  in  term  time.  But 
after  the  Jurisdiction  has  thus  been  complete- 
ly acquired,  he  may  continue  the  hearing 
from  day  to  day,  or  from  time  to  time,  in 
each  instance,  of  course,  giving  reasonable 
notice  and  f^lr  opportunity  to  all  the  liti- 
gants, so  that  they  may  be  present  to  exer- 
cise their  right  of  being  heard.  The  mle 
may  be  different  where  the  hearing  la  by 
virtue  of  a  term  order  under  Ov.  Code  1896, 
I  5485  (Napier  v..  Heilker,  115  Ga.  168»  41  S. 
B.  689;  A.  K.  &  N.  Ry.^  Ck>.  v.  Strickland,  114 
Ga.  998,  41  S.  B.  501;  Wood  v.  Wiley  Co^ 
117  Ga.  617,  48  S.  B.  983),  for  there  the  Juris- 
diction arises  only  by  virtue  of  the  order. 
Under  the.  statute  the  Judge  had  Jurisdiction 
to  set  the  case  for  January  28th.  He  had 
like  Jurisdiction  to  continue  the  hearing  un- 
til January  30th.  The  plaintiff  In  error  had 
notice  of  the  continuance  to  that  date.  Hts 
counsel  was  present  to  represent  him.  When 
the  hearing  began,  the  court  bad  the  same 
Jurisdiction  as  it  would  have  had  in  term. 

In  dismissing  the  writ  the  Judge  followed 
the  law,  and  ms  Judgment  is  affirmed.  All 
the  Justices  concur. 


cm  Oa.  48S) 

LOCHRANB  et  al.  v.  EQUITABLB  LOAN  A 

SECURITY  CO. 

(Supreme  Court  of  Georgia.    Mardi  24,  1905.) 

PASTZnOR— riNAI.  OBDEB-HUBVIGB  BT  TmiAr 

OATION—TBIAL. 

1.  Where  an  application  Is  made  to  the-sape* 
rior  court  for  partition  of  land  by  salst  and  the 
judge,  after  hearing  evidence,  appoints  commie* 
sioners,  and  orders  them  to  sell  the  land,  soch 
judgment  is  so  far  final  as  to  authorise  the  ob* 
Jecting  party  to  bring  the  case  to  tht  Supreme 
Court  by  proper  bill  of  exceptions. 
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2.  Where  a  tenant  in  common  glyes  notice  to 
his  co-tenant  that  he  will  make  application  to 
the  next  term  of  the  superior  court  for  a  writ 
of  partition,  and  applies  to  the  judfe  of  said 
court  in  yacation  for  an  order  requiring  a  non- 
resident to  be  made  a  party,  no  application  hay- 
ing then  been  filed  in  court,  the  judge  has  no 
jurisdiction  in  chambers  to  order  seryice  by  pub- 
lication upon  such  nonresident 

&  Section  4788  of  the  Civil  Code  of  1895,  in 
relation  to  service  by  publication  upon  nonres- 
idents in  partition  suits,  is  not  repealed  by  the 
general  law  of  service  by  publication,  found  in 
sections  4976,  4978,  et  seq.,  of  the  Civil  Code  of 
1895. 

4.  An  application  by  one  co-tenant  against  an- 
other for  partition  of  land  by  sale  may  be  tried 
at  the  term  to  which*  the  application  is  made, 
if  the  party  defendant  has  time,  in  the  judgment 
of  the  Qourt,  to  prepare  and  file  his  objections; 
otherwise  it  should  be  tried  at  the  next  term 
thereafter. 

(Syllabus  by  the  Court> 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  H.  Lumpkin,  Judge. 

Action  by  Joseph  Lochrane  and  others 
against  the  Equitable  Loan  &  Security  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs bring  error.    Reversed. 

Anderson,  Anderson  ft'  Thomas,  for  plain- 
tiffs in  error.  Geo.  C.  Spence,  for  defendant 
In  error. 

SIMMONS,  C.  J.  1.  In  proceedings  for  par- 
tition of  land  by  means  of  metes  and  bounds 
there  are  two  judgments—one  interlocutory, 
that  partition  be  made;  the  other  final,  that 
the  partition  be  confirmed;  and  it  was  to 
this  interlocutory  judgment  that  it  was  held 
in  the  case  of  Berryman  v.  Haden,  112  Ga. 
752,  88  S.  B.  53,  relied  on  by  defendant  in 
error,  tiiat  a  writ  of  error  would  not  lie; 
such  judgment  merely  directing  certain  free- 
holders to  make  partition  of  the  land  by 
metes  and  bounds  according  to  sections  4789, 
4790  of  the  Civil  Code  of  1895,  and  report 
their  findings  to  the  court;  the  right  being 
reserved  to  the  court  or  either  party  to  ob- 
ject to  such  return,  and,  If  it  be  shown  to  be 
unfair,  have  the  land  partitioned  again.  Bat 
an  interlocutory  judgment,  as  above  de- 
scribed, where  land  Is  sought  to  be  partitioned 
in  kind,  is  one  things  while  a  decree  order- 
ing the  sale  of  the  property,  and  the  proceeds 
hcdd  subject  to  distribution  among  the  par^ 
ties  at  interest,  as  in  the  case  now  before 
US*  is  quite  another.  The  order  of  sale  af- 
fects substantial  rights  and  involves  the  mer- 
its of  the  action,  and  is,  to  all  intents  and 
purposes,  a  final  judgment  Suppose,  by  way 
of  illustration,  the  only  question  in  the  case 
la  whether  the  land  be  partitioned  in  kind, 
or  that  it  be  sold,  and  the  proceeds  of  the 
sale  divided,  surely  it  would  work  too  great 
a  hardship  to  hold  that  the  parties  contend- 
ing for  division  by  metes  and  bounds  cannot 
file  their  exceptions  until  after  the  property 
is  sold  and  deed  delivered.  Certainly  the 
order  of  the  court  below  directing  this  sale 
Ib  at  least  so  far  final  as  to  authorize  the 
plaintiffs  in  error  bringing  the  case  here  by 
proper  bill  of  exceptions 


Another  case  referred  to  by  counsel  for  de- 
fendant in  error  is  that  of  Bank  v.  Burwell, 
120  Ga.  540,  48  S.  E.  145.  In  that  case  it 
was  held  that  an  order  confirming  a  sale  by 
a  •  receiver,  passed  before  the  final  decree, 
was  not  such  a  judgment  as  could  be  brought 
to  this  court  by  "fast"  writ  of  error.  It  not 
being  such  a  judgment  as  is  provided  by  the 
Code  to  be  brought  here  by  ''fast"  bill  of  ex- 
ceptions. That  case  Is  easily  distinguish- 
able  from  the  case  under  consideration,  the 
case  at  bar  being  brought  by  regular  bill  of 
exceptions  under  the  general  law. 

2, 8.  Assignment  of  error  is  made  to  the  or- 
der of  the  trial  judge  passed  In  vacation,  and 
prescribing  the  method  of  service  by  publica- 
tion upon  a  nonresident,  no  application  for 
partition  or  other  pleadings  having  been 
filed.  This,  me  think,  is  a  point  well  taken. 
Section  4788  of  the  Civil  Code  of  1895,  requir- 
ing the  party  applying  for  the  writ  of  parti- 
tion to  give  20  days*  notice  to  the  other  par- 
ties concerned  of  his  intention  to  make  ap- 
plication, concludes  with  this  language: 
"And  if  any  of  the  parties  reside  without 
the  limits  of  this  state,  the  court  may  order 
service  by  publication,  as  in  its  judgment  Is 
right  in  each  case."  It  was  evidently  a  mis- 
constructon  of  this  section  which  caused  the 
judge  below  to  grant  an  order  before  the  ap- 
plication for  partition  had  been  filed.  It  Is  a 
well-settled  rule  of  law  that  a  court  cannot 
pass  any  order  in  a  case  until  some  kind  of 
pleadings  have  been  filed  to  give  it  jurisdic- 
tion, and  we  are  constrained  to  believe  that 
it  would  be  going  too  far  to  hold  that  a  peti- 
tion merely  setting  forth  the  petitioner's  in- 
tention to  make  application  for  partition  of 
land  at  a  certain  time  is  suflElcient  pleading  to 
authorize  the  court  to  pass  an  order  In  va- 
cation of  service  by  publication.  We  there- 
fore hold  that  the  court  erred  in  granting 
this  order  before  the  application  had  been 
filed. 

8.  It  Is  also  urged  by  counsel  for  plaintiffs 
in  error  that  the  method  of  service  by  pub- 
lication prescribed  by  the  judge  in  this  case 
was  error,  for  the  reason  that  that  portion  of 
section  4788  which  leaves  it  to  the  discretion 
of  the  court  Is  repealed  by  the  genera]  law 
of  service  by  publication  to  be  found  in  sec- 
tions 4976,  4978,  et  seq.,  of  the  Civil  Code  of 
1895.  We  cannot  agree  with  the  able  coun- 
sel on  this  point  There  is  a  generally  rec- 
ognized principle  to  the  effect  that,  unless  it 
is  expressly  so  declared,  a  subsequent  statute 
will  not  "repeal  a  former  if  the  two  can  be 
reconciled.  While  there  Is  seeming  conflict 
between  these  statutes,  a  careful  study  of  the 
law  of  partition  has  relieved  our  minds  of 
such  impression.  It  appears  that  this  stat- 
utory method  of  partitioning  lands  was,  from 
its  inception,  intended  to  provide  a  speedy 
remedy.  No  formal  process  is  required,  and 
the  parties  desiring  the  partition,  may,  them- 
selves, bring  the  other  parties  at  interest  into 
court  by  serving  them  with  the  20-day s  no- 
tice provided  in  section  4788  of  the  Civil  Code 
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of  1895,  and  since  the  passage  of  the  amend- 
ment to  section  4786  (Van  Bpps'  Code  Snpp. 
I  6197)  the  application  may  be  made  either  in 
term  time  or  yacation.  In  section  4788, 
which  provides  for  the  20-days  notice,  it  Js 
also  proTlded  that,  if  any  of  the  parties  at 
interest  liye  without  tlie  limits  of  this  state, 
the  court  may  order  service  by  publication 
as  in  its  judgment  Is  right  in  each  case.  This 
is  clearly  in  harmony  with  the  tone  of  the 
whole  statute — ^to  expedite  as  far  as  possible 
the  partition  sought — and  there  was  no  error 
committed  by  the  learned  Judge  in  the  method 
of  service  lie  prescribed,  nor. can  it  be  said 
that  he  in  any  way  abused  his  discretion. 
The  notice  he  required  to  be  served  upon  the 
nonresident  was  ample,  and  fair  to  all  con- 
cerned, and  would  have  been  valid  and  bind- 
ing if  based  upon  the  proper  pleadings. 

4,5.  This  brings  us  now  to  the  last  point 
in  the  case,  and  that  is,  in  suits  where  a  sale 
of  the  land  Is  desired  and  proceeds  divided, 
whether  the  first  or  second  term  Is  tlie  trial 
term,  and  when  the  objectors  must  file  their 
defenses.  Upon  investigation  we  find  that 
there  is  no  fixed  rule  In  this  state  upon  tiie 
subject  In  some  of  the  circuits  the  trials 
are  had  at  the  first  term;  In  others  at  the 
second.  Nor  can  we  find  assistance  In  any  of 
our  books,  for,  so  far  as  we  have  been  able 
to  discover,  this  is  the  first  time  the  question 
has  been  before  this  court  Where  the  parti- 
tion is  sought  by  metes  and  bounds,  it  is  ex- 
pressly provided  by  statute  that  the  final 
disposition  of  the  case  upon  the  return  of 
the  commissioners  shall  not  be  had  until  the 
next  term  of  the  court  after  the  one  to  which 
the  application  is  made,  and  the  defenses 
may  be  made  either  at  the  term  at  which  the 
application  is  filed  or  at  the  next  term  after 
the  partitioners  liave  made  their  return. 
Civ.  Ck)de  1895,  |  4791.  No  change  in  the 
rules  of  procedure  is  provided  where  a  sale 
of  the  land  is  desired*  except  that  the  com- 
missioners appointed  to  conduct  the  sale  shall 
return  their  proceedings  "to  the  same  term 
of  the  court  ordering  the  sale,  if  then  in  ses- 
sion, and,  if  adjourned*  then  to  the  next  term 
thereof."  Civ.  Ck>de  1895,  f  4794.  It  might 
be  inferred  from  the  language  last  quoted 
that  the  trial  should  be  had  at  the  first  term. 
But,  however  that  may  be,  it  would  be  a 
harsh  construction  of  the  statute  to  hold  that 
all  cases  must  be  tried  then,  fbr  in  more 
than  lialf  of  the  counties  In  the  state  the 
average  length  of  a  term  of  the  superipr  court 
is  not  more  than  a  week,  and.  Inasmuch  as 
there  is  no  return  term  in  such  cases,  but  the 
applicant  can  file  his  petition  at  any  time,  the 
judge  should  allow  the  objecting  parties  a 
reasonable  time  after  the  filing  of  the  appli- 
cation Id  which  to  file  objections.  If  the 
term  should  continue  suflElclently  long  to  give 
the  objectors  such  reasonable  time,  then  the 
case  may  be  tried  at  the  first  term  at  which 
tlie  application  is  made;  but.  If  there  Is  not 
a  sufficient  length  of  time  to  allow  the  parties 
to  file  objections  and  be  ready  for  trial,  the 


case  should  go  over  to  the  second  term.  So 
we  hold  that  in  the  case  now  before  us  there 
was  no  error  in  proceeding  with  the  trial  at 
the  first  term.  The  defendants  below  had 
had  ample  time  in  wliich  to  prepare  and  file 
their  objections,  and  their  not  doing  so  did 
not  make  it  erroneous  for  the  court  to  pro* 
oeed  with  the  hearing. 

Judgment  reversed.    All  the  Justices  oon- 
car« 
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CHABLBSTON  &  W.  GL  BT.  00.  et  aL  ▼. 
POPB  Sc  FLEMING. 

(Supreme  Gourt  of  (Seorgia.    March  24,  1906.) 

INTEBVBNnOIV— COTT01I->CASH    8AUB— PAYMENT 
—DISHONORED  CHECK— PASSING  OF  TFTLB. 

1.  An  intervener  takes  the  case  as  he  finds  it, 
and  cannot  be  heard  to  make  objections  to  the 
pleadings  or  process  which  the  d^endant  vonch- 
mg  him  into  court  did  not  urge. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  87, 
Oent  Dig.  Parties,  %%  74,  75.] 

2.  A  cash  sale  of  cotton  delivered  on  Satur- 
day is  not  converted  into  a  credit  sale  because, 
on  the  Monday  following,  the  commission  mer- 
chant receives  a  check  for  the  purchase  money, 
deposits  the  same  in  bank,  draws  against  the 
account  thus  increased,  and  marks  the  bill 
"Paid." 

8.  If  in  such  a  cash  sale  the  check  is  depos- 
ited in  the  drawee's  bank,  and  disbonorea  on 
the  day  following  when  presented  throui^  the 
clearing  house,  the  title  of  the  commissiiMi  mer- 
chant to  the  cotton,  by  the  terms  of  Oiv.  Oode 
1895,  f  8546,  is  good  as  against  the  purchaser, 
the  railroad  to  whom  it  is  delivered,  and  the 
bona  fide  holder  of  the  bill  of  lading. 

4.  The  demurrer  was  nroperly  overruled,  and 
there  was  no  error  in  midmg,  on  the  admitted 
facts,  that  this  cotton  sued  for  was  the  prop- 
erty of  the  plaintiflEs  in  the  bail-trover  salt. 

(Syllabus  by  the  Oourt.) 

Error  from  City  Gourt  of  Bichmond;  W.  F. 
Bve,  Judge. 

Action  by  Pope  ft  Fleming  against  the 
Oharleston  A  Western  Carolina  Ballway 
Oompany  and  another.  Judgment  for  plaln- 
tift,  and  defendants  bring  error.    Affirmed. 

Pope  &  Fleming,  commission  merchants^ 
brought  ball  trover  for  64  bales  of  cotton, 
of  the  value  of  $8,000,  against  the  Oharles- 
ton ft  Western  Carolina  Ballway  Oompany. 
The  pn^erty  was  seized  by  the  sherilT,  and, 
the  defendant  company  falling  to  do  so.  the 
plaintitTs  availed  themselves  of  the  statutory 
privilege,  and  took  the  cotton;  giving  a  bond 
conditioned  as  required  by  Oiv.  Code  1805, 
f  4606,  in  the  event  they  failed  to  recover 
in  the  bail  trover  action.  The  case  was  sub- 
mitted to  the  court  upon  the  pleadings  and 
an  agreed  statement  of  facts,  from  which  it 
appeared  that  Pope  ft  Fleming  on  February 
26,  1908,  arranged  for  a  sale  of  116  bales  of 
cotton  to  Mlkell  for  cash.  Sixty-four  bales 
of  this  cotton  were  hauled  to  the  depot  of 
the  defendant  company  In  Augusta,  and  the 
delivery  was  completed  on  Saturday,  Feb- 
ruary 28,  1903.    According  to  the  custom  In 
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Augusta,  where  there  was  a  deHvery  of  cot- 
ton on  Saturday,  payment  on  Monday  was 
treated  as  a  cash  sale.  When  the  cotton 
was  deliyered,  the  railway  company  Issued 
to  Mikell  bills  of  lading.  He  transferred  the 
same  to  the  National  Bank  of  Augusta,  re- 
ceived credit  therefor  on  his  account,  and 
drew  checks  therein — one  In  favor  of  Davi- 
son &  Fargo,  which  was  paid;  another  for 
15,865.76,  for  the  cotton  sued  for,  to  the 
order  of  Pope  &  Fleming.  This  check  was 
delivered  on  Monday,  morning,  March  2d, 
and  the  account  sales  for  the  cotton  marked 
**Pald."  The  check  was  deposited  by  Pope 
&  Fleming  with  the  Commercial  Bank  ot 
Augusta,  and  their  account  credited  with  the 
face  of  the  check.  Pope  &  Fleming  drew 
checks  against  their  account  during  Monday, 
but  at  the  close  of  the  banking  hours  there 
was  to  their  credit  in  the  Commercial  Bank 
of  Augusta  $8,237.97.  In  due  course  the 
check  of  Mikell  against  the  National  Bank 
of  Augusta  was  presented  through  the  clear- 
ing house  on  Tuesday  morning,  and  payment 
refused.  The  amount  thereof  was  charged 
to  Pope  ft  Fleming  on  the  books  of  the  Com- 
mercial Bank.  At  the  close  of  business  on 
Tuesday  there  was  $5,368.79  to  the  credit  of 
Pope  &  Fleming's  account  In  the  Commercial 
Bank.  Immediately  on  the  refusal  to  pay 
the  check.  Pope  &  Fleming  brought  ball 
trover  against  the  railway  company.  It  de- 
fended by  setting  up  the  foregoing  facts, 
claiming  to  have  issued  the  bills  of  lading 
In  good  faith. ,  It  vouched  the  National  Bank 
of  Angusta,  holding  the  bills  of  lading,  Into 
coort  It  demurred,  among  others,  on  the 
giound  that  ball  trover  would  not  lie  against 
a  eorxK>ratlon.  Both  the  defendants  contmid- 
ed  that  the  facts  showed  a  credit  sale;  that 
Pope  ft  Fleming  and  Mikell  were  members 
of  the  Augusta  Exchange,  the  rules  of  which 
treated  the  purchaser,  under  conditions  like 
the  foregoing,  as  a  trustee  for  the  seller. 
The  railway  company  and  the  bank  both  In- 
sisted that  the  account  having  been  marked 
"Bald,'*  and  the  check  having  been  deposited 
by  Pope  ft  Fleming  in  the  Commercial  Bank 
and  drawn  against,  there  was  either  an  ae- 
d^tance  of  the  check  itself  as  payment,  or 
such  a  use  of  the  proceeds  of  the  check  as 
entitled  the  railway  company  and  the  holder 
of  the  bill  of  lading  to  retain  title  to  the 
cotton  as  against  the  claim  of  Pope  ft  Flem- 
ing, the  commission  merchants*  under  Civ. 
Code  1895,  I  3546.  The  Judge,  to  whom  the 
case  was  submitted  without  the  intervention 
of  a  Jury,  found,  as  a  fact,  that  there  was 
a  cash  sale;  that  the  fact  that  the  account 
sales  had  been  marked  "Paid"  on  the  deliv- 
ery of  the  check  was  not  itself  payment;  that 
this  account  sales  thus  marked  had  not  been 
exhibited  to  the  national  bank  or  the  railway 
company;  that  it  had  not  been  relied  upon 
by  either  in  issuing  the  bill  of  lading,  or  in 
lending  on  the  faith  thereof.  Both  the  rail- 
way company  and  the  bank  excepted  to  the 
Judgment  in  favor  of  the  plaintiff. 


W.  K.  Miller  and  Frank  IL  Miller,  for 
plaintiffs  in  error.  B.  H.  Callaway,  for  de- 
fendant in  error. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  1.  Where  the  property  is  not  found 
at  bond  Is  not  given,  the  defendant  in  ball 
trover  may  be  committed  to  jail.  Civ.  Code 
1895,  f  4606.  And  since  a  corporation  can- 
not be  arrested,  the  ball  process  might,  to 
that  extent,  be  ineffective,  where  such  com- 
pany was  sued  as  the  sole  tort  feasor.  Com- 
pare Hall  V.  Barnes,  115  Oa.  946,  42  8.  B. 
276.  That,  however,  would  not  prevent  the 
suit  from  proceeding,  nor  would  it  prevent 
the  company  from  surrendering  the  property 
and  securing  the  benefit  of  the  statutory 
bond.  The  bank  was  vouched  Into  court, 
that  It  might  set  up  any  defense  It  could 
offer,  as  well  as  for  the  purpose  of  estopping 
It  from  attacking  the  correctness  of  the 
Judgment  in  the  event  the  plaintiff  recov- 
ered. As  an  Intervener,  it  took  the  suit  as 
it  found  it  And  the  process  not  being  abso- 
lutely void,  where  the  carrier,  the  original 
defendant,  yielded  possession  of  the  cotton, 
and  a  bond  was  given  by  the  plaintiff  for 
the  eventual  condemnation  money,  the  hold- 
er of  a  bill  of  lading,  vouched  into  court, 
cannot  be  heard  to  make  objections  as  to 
defects  or  irregularities  In  the  pleadings  or 
process  which  the  corporation  Itself  did  not 
urge.  17  Am.  ft  BIng.  Bnc  L.  (2d  Bd.)  185. 
Compare  Civ.  Code  1895,  H  5284^  6000,  8617, 
4776,  4846,  4903. 

2.  Where  the  cash  Is  paid,  there  is  no  oc- 
casion to  rely  upon  Civ.  Code  1895,  f  8546. 
The  section  Is  applicable  only  where  the 
agreement  to  pay  cash  Is  not  complied  with 
by  the  vendee.  Cotton  is  bulky.  After  the 
terms  of  sale  have  been  agreed  upon,  it  is 
necessary  that  there  should  be  sampling, 
grading,  weighing,  and  marking,  before  there 
can  be  delivery,  and  delivery  itself  requires 
time.  Shall  a  check  be  given  or  the  cash  be 
paid  before  delivery,  at  the  Instant  the  last 
bale  is  delivered,  or  in  the  usual  course  of 
business?  The  statute  answers  this  ques- 
tion. It  clearly  indicates  that.  If  the  sale 
was  to  be  for  cash,  the  seller  did  not  lose 
his  title  because  he  surrendered  possession 
before  he  received  the  purchase  money.  If 
the  present  case  is  not  within  the  provisions 
of  Civ.  Code  1895,  I  8546,  there  would  be 
few,  if  any,  transactions  that  would  come 
within  its  terms.  National  Bank  v.  Augusta 
Cotton  Ca,  104  Ga.  403,  30  8.  B.  888;  Flan- 
nery  v.  Harley,  117  Ga.  483,  43  S.  B.  765. 

8.  In  Savannah  Cotton  Ca  v.  Maclntsrre,  92 
Ga.  169,  17  8.  B.  1028,  the  court  had  before 
It  a  by-law  like  that  hi  the  present  record, 
and,  in  effect,  held  that  it  did  not  operate  to 
change  a  cash  into  a  credit  sale.  Without 
attempting  to  pass  upon  the  validity  of  such 
a  regulation,  it  is  only  necessary  to  say  that 
there  Is  nothing  In  this  record  to  show  that 
the  contract  of  sale  was  to  be  governed  by 
the  rules  of  the  exchange^  rather  than  by  the 
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laws  of  the  state.  Delivery  on  SatuiUay, 
cbeck  on  Monday,  and  marking  the  bill 
"Paid,"  were  entirely  consistent  with  the 
idea  of  a  cash  sale.  Checks  are  expected  to 
be  paid  on  presentation.  Reliance  on  that 
expectation,  the  receipt  of  the  check,  depos- 
iting It  for  collection  or  credit,  and  drawing 
against  the  account  thus  created  or  aug- 
mented, do  not  make  the  check  payment, 
unless  it  is  itself  actually  paid.  GIy.  Code 
1895,  f  3720.  The  statute  was  intended  to 
meet  exactly  this  class  of  eases,  and  the 
court  did  not  est  in  findii^  that  the  plain- 
tiffs had  title  to  the  cotton,  good  as  against 
the  railroad  company,  and  also  as  against 
the  holder  of  its  bill  of  lading.  Marking  the 
account  sales  'Taid"  was  but  in  the  nature 
of  a  receipt,  wliich  was  capable  of  explana- 
tion. There  is  no  claim  that  it  was  exhib- 
ited to  the  railway  company  or  to  the  bank, 
or  that  they  were  misled  thereby  or  acted 
thereon.  The  case  therefore  does  not  call 
for  a  decision  as  to  what  would  lutve  been 
the  effect  of  an  account  sales  being  thus 
marked,  and  reliance  thereon  by  a  third  per- 
son. The  demurrer  to  the  petition  was 
properly  overruled.  Nothing  in  Civ.  Oode 
1885,  S  3359,  operates  to  change  the  construc- 
tion previously  given  to  Civ.  Code  1895,  f 
3646. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 
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(Sapreme  Court  of  Georgia.    March  24;  1905.) 

CBnaNAL   LAW  —  ACOOMFLIOB   EVIDERCB  —  in- 

STBUCnONS — ^EVIDENCE — ^ASSIGNMENTS 

or  EBBOB. 

l.The  fact  that  a  witness  Is  Jointly  indicted 
with  the  party  on  trial  does  not  render  it  nec- 
essary that  the  judge  should  instruct  the  Jury 
on  the  law  in  reference  to  the  corroboration  of 
the  testimony  of  accomplices,  where  there  Is 
nothing  in  the  evidence  to  show  that  such  wit- 
ness Is  an  aooomplioe. 

[Eld.  Note. — ^For  cases  in  point,  see  voL  14^ 
Cent  Dig.  Criminal  Law,  1 1860. 

.  2.  When  a  witness  was  informed  that  he 
would  not  be  required  to  answer  any  question 
which  tended  to  criminate  him  In  reference  to 
A  given  transaction,  jmd  the  circumstances  were 
such  as  to  indicate  that  be  appreciated  the  prej- 
udicial effect  that  might  result  from  an  answer 
to  a  given  question,  the  statement  In  the  answer 
was  admissible  against  him  in  a  subsequent  tri- 
al, although  it  tended  to  connect  him  with  the 
transaction  which  was  the  foundation  of  the  In* 
dictment  ppon  which  he  was  being  tried. 

8.  The  Judge  In  a  criminal  case  may  recall  the 
Jury  and  deliver  further  instructions  upon  the 
law  of  the  case,  and  so  doing  will  not  be  cause 
for  a  reversal,  when  the  prisoner  is  present  at 
the  time  of  such  instructions,  or  his  absence  is 
not  brought  about  by  any  act  of  the  court,  and 
when  the  Instructions  are  legal  and  pertinent. 

[IkL  Note. — ^For  cases  In  point,  see  voL  1^ 
Cent.  Dig.  Criminal  Law,  H  §065-2067.] 

4.  Those  assignments  of  error  on  the  admis- 
sion <^  evidence  .which  are  in  such  form  as  can 
properly  be  considered  are  without  merit. 


5.  The  evidence  authorized  the  verdict.  The 
trial  Judge  was  satisfied  with  it,  and  the  Judg- 
ment refusing  a  new  trial  will  not  be  Inteif ered 
with. 

(Syllabns  by  the  Court) 

Error  from  Superior  Court,  Heard  County; 
R.  W.  Freeman,  Judge. 

Tom  Davis  was  convicted  of  murder,  and 
brings  error.    Aiflrmed. 

W.  H.  Daniel  and  W.  U.  Mooty.  for  plain- 
tiff in  error.  John  C.  Hart,  Atty.  Qesx,,  J.  B. 
Terrell,  Sol.  Gen.,  and  D.  B.  Whitaker,  for 
the  State. 

COBB,  J.  Davis  and  four  others  were 
Jointly  indicted  for  murder.  At  the  trial 
the  accused  elected  to  sever,  and  Davis  was 
first  tried.  He  was  convicted,  and  sentenced 
to  the  penitentiary  for  life,  and  complains 
that  the  court  erred  in  refusing  to  grant  liim 
a  new  trial. 

1.  The  Judge  did  not  instruct  the  Jury  on 
the  law  requiring  the  testimony  of  an  ac- 
complice to  be  corroborated,  and  the  failure 
to  do  so  is  assigned  as  error.  Three  of  the 
parties  Jointly  indicted  with  the  accused 
were  examined  as  witnesses,  but  there  is 
nothing  iu  the  evidence  showing  participa- 
tion by  any  of  them  in  the  criminal  act 
charged  against  Davis.  An  instruction, 
therefore^  on  the  law  relating  to  the  testi- 
mony of  accomplices,  would  have  been  in- 
appropriate. Walker  t.  State,  118  Oa.  757, 
45  S.  B.  608.  See,  also,  in  this  connection. 
Stone  V.  State,  118  Ga.  705,  45  &  B.  630,  88 
Am.  St  Bep.  145. 

2.  A  witness  who  was  present  in  the 
grand-Jury  room  when  the  accused  was  be- 
ing examined  as  a  witness  in  an  investiga- 
tion founded  upon  an  indictment  against 
other  parties  tor  the  homicide  involved  in  the 
present  case  was  permitted  to  testify  as  to 
statements  of  the  accused,  and  the  manner 
in  which  he  testified  before  the  grand  Jury. 
What  was  said  by  him,  and  the  way  in  which 
he  said  it,  were  circumstances  tending  to 
show  that  be  had  some  connection  with  the 
homicide.  It  appeared  that  before  the  ac- 
cused was  examined  by  the  grand  Jury  he 
was  informed  that  he  would  not  be  required 
to  state  anything  which  tended  to  criminate 
him  or  connect  him  with  the  homicide,  and 
what  was  said  afterwards  in  response  to  a 
question  was  uttered  voluntarily  by  him. 
We  see  no  error  in  admitting  this  testimony. 
When  a  witness  testifying  before  any  Judi- 
cial tribunal  is  notified  that  he  is  not  ex- 
pected and  will  not  be  required  to  make  any 
statement  tending  to  criminate  him,  what  is 
voluntarily  said  by  him  thereafter  in  re- 
sponse to  questions  addressed  to  hiin  is  in  no 
sense  privileged,  and  may  be  used  against 
him  on  a  subsequent  triaL  The  better  prac- 
tice is  not  only  to  notify  a  witness  that  he 
will  not  be  compelled  to  testify  to  any- 
thing that  will  criminate  him,  but  also, 
when  a  particular  question  is  asked,  to  warn 
him  that  the  answer  to  such  question  might 
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luiTe  that  effect;  and  especially  is  this  true  \ 
where  the  witness  belongs  to  an  ignorant 
class.  In  the  present  case^  however,  there 
Is  nothing  to  Indicate  that  the  witness  did 
not  fully  realize  the  situation  by  which  he 
was  surrounded,  and  the  prejudicial  effect 
tliat  might  result  from  an  answer  to  the 
question  propounded  to  him. 

3.  The  case  was  submitted  to  the  Jury, 
and  the  court  took  a  recess  until  the  follow- 
ing day,  subject  to  the  reception  of  the 
verdict  in  the  event  one  was  reached  during 
the  night.  CTompIaint  is  made  that  during 
the  night  the  court  called  the  Jury  from 
their  room,  gave  them  further  instructions 
on  the  law  of  the  case,  and  withdrew  from 
their  consideration  evidence  as  to  one  mat- 
ter which  had  been  submitted  to  them.  The 
assignment  of  error  is  not  only  upon  the 
subject-matter  of  the  instructions,  but  also 
upon  the  fact  that  the  Jury  were  recharged 
during  the  recess.  It  does  not  appear  that 
tliis  was  done  in  the  absence  of  the  ac- 
cused Gt  his  counsel.  The  Judge  has  a  right 
to  recall  the  Jury  for  further  instructions  on 
the  law  of  the  case  at  any  time  that  he  sees 
proper  to  do  so,  provided  the  prisoner  is  not 
deprived  of  the  privilege  of  being  present  at 
the  time  of  such  instructions.  There  was 
therefore  no  merit  in  the  assignment  of  er- 
ror, BO  far  as  it  rested  to  the  time  at  which 
the  additional  instructions  were  given.  Nor 
was  there  any  error  in  the  instructions,  so 
fiur  as  they  related  to  abstmct  questions  of 
law  applicable  to  the  case.  That  portion  of 
the  evidence  which  was  by  these  instructions 
withdrawn  from  the  Jury  was  such  as  might 
have  had  a  prejudicial  effect  upon  the  ac- 
cused, and  therefore  he  cannot  complain  of 
its  vTithdrawal.  See,  in  this  connection, 
Cawthon  v.  State,  119  Ga.  396,  46  S.  B.  897. 

4.  In  three  grounds  of  the  motion,  error 
Is  assigned  upon  the  admission  of  evidence. 
In  the  first  of  these  grounds,  the  objection 
made  to  the  evidence  at  the  time  the  motion 
was  made  to  rule  it  out  is  not  stated,  and 
therefore  this  ground  will  not  be  considered. 
In  the  second,  the  evidence  objected  to  was 
dearly  admissible.  It  referred  to  a  trial  in 
wliich  the  accused  was  interested,  aiid  in 
which  the  deceased  gave  testimony  prej- 
udicial to  the  rights  of  the  accused.  This 
was  a  circumstance,  though  slight,  which 
might  have  some  bearing  on  the  question 
as  to  whether  the  accused  had  a  motive  for 
slaying  the  deceased.  In  the  third  ground, 
a  witness  testified  to  having  sold  the  ac- 
cused a  knife  after  the  homicide.  This  evi- 
dence was  admissible.  There  was  evidence 
tending  to  show  that  the  knife  of  the  ac- 
cused was  found  at  the  place  of  the  homi- 
cide, and  the  fact  that  shortly  after  the 
homicide  the  accused  purchased  a  new 
knife  was  a  circumstance  having  some  slight 
bearing  on  the  case. 

5.  The  only  question  remaining  to  be  con- 
sidered is  whether  the  evidence  was  suffi- 
cient to  authorise  the  verdict    When  the  de- 


ceased was  last  seen  alive^  he  was  plowing 
in  his  field,  on  Thursday.  On  Saturday  his 
body  was  found  suspended  to  the  limb  of  a 
tree,  a  short  distance  from  where  his  plow 
stock  was  found.  The  evidence  was  sufficient 
to  establish  that  he  was  struck  from  the  rear 
at  the  base  of  the  brain  with  some  blunt  in- 
strument, and  that  the  blow  was  sufficient 
to  produce  death;  that  his  plow  lines  were 
then  taken  from  the  horse,  tied  around  bis 
neck,  and  his  body  dragged  to  the  tree,  from 
which  it  was  suspended.  The  corpus  delicti 
was  therefore  abundantly  established.  A 
witness  testified  that  the  accused  told  him 
that  he  had  killed  the  deceased,  but  that  no 
one  saw  him  do  It  There  was  evidence  that 
a  knife  belonging  to  the  accused  was  found 
near  the  place  of  the  homicide,  and  upon 
the  blade  were  fragments  of  rope  which 
might  have  come  from  the  plow  lines  with 
which  the  deceased  was  hanged;  it  appear- 
ing that  these  plow  lines  had  been  cut  from 
the  bridle.  There  was  also  evidence  that 
upon  the  hat  of  the  accused,  which  he  wore 
after  the  homicide,  there  was  a  spot  of 
blood;  that,  after  this  spot  had  been  noticed 
upon  the  hat,  the  accused  had  it  washed; 
and  that  he  gave  different  reasons  at  differ- 
ent times  for  the  appearance  of  this  spot 
upon  his  hat  It  was  also  shown  that  the 
accused  habitually  carried  a  gun,  and  there 
was  evidence  that  the  blow  upon  the  head 
of  the  deceased  might  have  been  produced 
by  the  butt  of  a  gun.  There  were  also  other 
circumstances,  such  as  the  deceased  testi- 
fying as  a  witness  against  the  accused  in  a 
dvil  case,  the  purchasing  of  a  new  knife  by 
the  accused  after  the  homicide,  his  having 
been  seen  near  the  place  where  the  homicide 
occurred  on  the  day  it  occurred,  his  having 
admitted  that  some  of  the  tracks  near  the 
place  of  the  homicide  were  his  tracks,  and 
some  other  circumstances  which  had  a  slight 
bearing  upon  the  case.  It  will  have  to  be 
conceded,  however,  that,  independently  of 
the  confession,  all  of  the  drqumatances  are 
not  sufficient  to  establish  the  guilt  of  the 
accused  beyond  a  reasonable  doubt  In  con- 
nection with  the  confession  and  the  proof  of 
the  corpus  delicti,  the  evidence  is  suffident,if 
credible.  The  case  is  peculiar.  A  reward  was 
offered  both  by  the  Ctovernor  and  the  county 
authorities  for  the  apprehension  of  the  guilty 
party.  The  evidence  shows  that  there  had 
been  great  activity  in  attempting  to  bring 
the  perpetrator  to  Justice.  The  fact  that 
there  was  a  reward  was  well  known,  and 
those  witnesses  who  appeared  to  have  been 
particularly  active  admitted  that  they  knew 
that  the  reward  had  been  offered.  There  are 
in  the  record  drcumstances  calculated  to 
discredit  not  only  the  testimony  of  the  wit- 
ness who  swore  to  the  confession,  but  that 
of  every  witness  who  testified  to  damaging 
circumstances.  These  drcumstances  would 
have  amply  warranted  the  Jury  in  disregard- 
ing their  testimony,  but  the  Jury  did  not  see 
fit  to  do  tills.    They  have  evidently  believed 
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these  witnesses,  and  upon  them  the  law  casts 
the  duty  and  responsibility  of  determining 
when  a  witness  shall  be  believed.  The  Judge 
who  tried  the  case  had  an  opportunity  of 
seeing  the  manner  of  these  witnesses.  He 
was  In  the  atmosphere  of  the  case,  and  is 
better  qualified  than  we  are  to  determine 
whether  the  Jury  have  done  properly  in  re- 
fusing to  regard  these  discrediting  circum- 
stances with  which  the  record  abounds'.  It 
seems  to  us  that  the  judge  might  have  prop- 
erly exercised  the  discretion  which  the  law 
vests  in  him,  and  have  granted  a  new  trial 
In  the  case,  but  we  cannot  say  that  his  re- 
fusal to  do  so  was  an  abuse  of  discretion. 
The  Judgment  must  therefore  be  affirmed. 
All  the  Justices  concur. 


(122  Oa.  675) 

BERRY  V.  ROBINSON  ft  OVERTON. 

(Supreme  Court  of  Georgia.    March  24,  1905.) 

CX)IVDITI0NAI.    SALE—PUBOHASB-ICONET    IVOTB— 

rOBBOL08nBE--JUSTICB  OV  THE  PEAOB 

—AFFIDAVIT  OF  ILLXOALITT. 

1.  A  promissory  note  given  by  a  purchaser  of 
personal  property,  in  which  it  Is  agreed  that 
title  shall  remain  in  the  seller  until  the  pur- 
chase money  is  paid.  Is  not  a  bill  of  sale,  and 
therefore  cannot  be  foreclosed  in  a  Justice's 
court  under  the  act  of  1899. 

2.  Where  the  payee  of  a  note  of  the  charac- 
ter above  referred  to  attempts  to  foreclose  the 

Saper  as  a  bill  of  sale,  ana  the  purdiaser  en- 
eavors  to  arrest  the  proceedings  by  an  affida- 
vit of  illegality,  a  judgment  of  the  Justice  of  the 
peace  refusing  to  entertain  Jurisdiction  of  such 
affidavit  should  not  be  disturbed  on  certiorari 
without  reference  to  the  reason  which  he  gave 
for  sudi  Judgment 

^Syllabus  by  the  Court) 

Ernxr  from  Superior  Ck>urt,  Richmond 
County;  H.  O.  Hammond,  Judge. 

Action  between  J.  H.  Berry  and  Robinson 
&  Overton.  From  a  Judgment  on  certiorait 
Berry  brings  error.    Affirmed. 

Cbaa.  P.  Pressley,  for  plaintiff  in  error. 
Julian  J.  Zachry,  for  defendant  in  error. 


COBB,  J.  Any  person  having  a  mortgage 
on  personal  property  to  secure  a  debt  not 
exceeding  $100  principal  is  permitted  to  fore- 
close the  same  in  a  summary  manner  by 
making  affidavit  as  to  the  amount  due  on  tiie 
mortgage  and  having  execution  issued  there- 
on and  returned  to  the  Justice's  court  of  the 
proper  district  Civ.  Code  1895,  f  2700.  The 
mortgagor  may,  hy  affidavit  of  illegalltyt 
avail  hlms^f  of  any  defense  which  he  could 
have  set  up  in  an  ordinary  suit  upon  the  de- 
mand secured  by  the  mortgage.  Glv.  Code 
1895,  Sf  2756,  2762.  The  owner  of  a  bill  of 
sale  to  personal  property  to  secure  a  debt 
where  the  principal  sum  does  not  exceed 
$100,  is  now  permitted  to  foreclose  it  in  the 
same  manner  as  mortgages  on  personal  prop- 
erty are  foreclosed;  and  the  vendee  In  such 
bill  of  sale  may  by  affidavit  of  illegality 


avail  himself  of  the  same  defenses  that  a 
mortgagor  of  personal  property  could  resort 
to.  Acts  1899,  p.  82,  Van  Epps'  Code  Supp. 
|§  6631,  6632.  A  bill  of  sale  is  a  written 
agreement,  either  under  seal  or  not  under 
seal,  by  which  one  person  transfers  his  right 
to  or  Interest  In  personal  chattels  to  another. 
Bouv.  Law  Diet  (Rawle's  Rev.);  Stroud's 
Jud.  Diet  (2d  Ed.)  tit  "Bill  of  Sale."  Such 
la  the  definition  of  a  bill  of  sale  where  the 
purpose  of  the  Instrument  Is  to  pass  the  ab- 
solute titie  from  the  person  executing  the  pa- 
per to  the  person  to  whom  the  paper  Is  deliv- 
ered. A  bill  of  sale  to  secure  a  debt  is  sim- 
ply a  bill  of  sale  executed  by  the  debtor  to 
his  creditor,  having  the  effect  to  transfer  the 
titie  to  the  property  to  be  held  by  the  cred- 
itor until  the  debt  is  paid;  that  is  to  say,  a 
bill  of  sale  to  secure  a  debt  is  to  personal 
property  as  a  security  deed  is  to  real  prop- 
erty. It  is  bills  of  sale  of  this  character  to 
which  the  act  of  1899  is  applicable.  Where 
one  sells  to  another  an  article  of  personal 
property,  and  takes  a  note  for  the  purchase 
money,. in  which  the  purchaser  agrees  that 
the  titie  to  the  property  shall  remain  in  the 
seller  until  the  purchase  money  is  paid,  the 
promissory  note  with  such  a  stipulation  in  it 
has  none  of  the  elements  necessary  to  con- 
stitute a  bill  of  sale.  Ex  parte  Crawcour,  L. 
R.  9  Ch.  Dlv.  419.  Titie  passes  by  a  bill  of 
sale.  A  promissory  note  of  the  character 
above  referred  to  does  not  have  the  effect  to 
pass  titie,  but  exactiy  the  opposite  effect; 
that  is,  to  allow  the  titie  to  remain  where 
it  is  until  the  happening  of  the  condition.  A 
conditional  sale  of  personal  property,  eviden- 
ced by  a  promissory  note,  is  therefore  not  a 
bill  of  sale  to  secure  a  debt  within  the  mean- 
ing of  the  act  of  1899.  The  paper  involved 
in  the  present  case  was  not  a  bill  of  sale, 
but  a  note  containing  a  contract  of  condi- 
tional sale,  and  therefore  the  attempt  to 
foreclose  it  in  the  manner  that  mortgages  on 
personal  property  are  foreclosed  was  nnan* 
thorised.  The  Justice  of  the  peace  had  no  au- 
thority to  issue  an  execution  on  such  fore- 
closure, and  was  clearly  without  Jurisdiction 
to  entertain  an  affidavit  of  illegality  ffied  to 
such*  foreclosure.  The  entire  proceeding  was 
a  nullity.  The  Judgment  of  the  magistrate 
was  right  without  reference  to  the  reason 
which  he  gave  for  it,  and  this  Judgment  was 
properly  affirmed  on  certiorari. 

Judgment  afOrmed.    All  the  Justices  con- 
cur. 


(128  Oa.  668) 


BROWN  V.  STATE. 


(Supreme  Court  of  Georgia.    March  24,  1906.) 

PARENT  AND  OHIIiD— ABANDONMENT— 
EVIDENCE. 

1.  Absence  is  a  necessary  element  in  the  crime 
of  abandoning  destitute  and  dependent  children. 

2.  But  if.  after  having  lawfully  left  the  diil- 
dren,  they  become  destitute  and  dependent,  and 
the  absent  father  then  voluntarily  and  willfully 
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ftlli  to  support  his  destitute  and  dependent  off- 
ering, he  violates  the  provisions  of  Pen.  Code 
1&5.  I  114. 

3.  The  evidence  amply  sustained  the  verdict*, 
and  there  was  no  error  in  refusing  to  grant  a 
new  triaL 

(Syllabofl  by  the  Court.) 

Error  from  City  Court  of  Americtui;  0. 
R.  Crisp,  Judge. 

Henry  Brown  was  convicted  of  abandon- 
ing his  children*  and  brings  error.    Affirmed. 

A  special  presentment  against  Henry 
Brown  charged  that  on  December  7,  1904,  be 
did  willfully  and  voluntarily  abandon  his 
two  minor  children,  aged  10  and  8  years* 
respectively,  leaving  them  In  a  dependent 
and  destitute  condition.  From  the  evidence 
It  appeared  that  Brown  left  his  wife  and  chil- 
dren about  a  year  or  two  before,  but  would 
come  back  to  see  them  occasionally.  After 
he  left  them,  his  wife  worked  and  supported 
them  for  a  while.  She  owned  no  property. 
He  never  brought  anything  for  them  to  eat 
or  wear  after  he  left  Occasionally  the  chil- 
dren picked  cotton  during  cotton-plcUng  time. 
The  defendant  left  these  children  in  June, 
1004,  and  the  next  day  his  wife  was  taken 
sick,  and  was  not  afterwards  able  to  do 
anything.  She  died  In  December,  1904.  The 
children  still  lived  with  their  mother,  and 
were  frequently  hungry,  and  begged  food 
from  the  neighbors.  The  neighbors  frequent- 
ly gave  food  without  being  asked.  Their 
uncle  by  marriage  likewise  gave  fhem  food 
and  clothing  whenever  they  came  to  him 
and  asked  for  assistance.  This  uncle  testi- 
fied that  lie  told  the  defendant  that  "it  was 
not  right  for  him  to  do  that  way,**  and  that 
''he  ought  to  support  his  family.**  In  his 
statement  the  defendant  said  that  he  and 
his  wife  had  trouble;  that  he  left  home  a 
year  before,  and  would  take  the  children 
money;  and  that  he  sent  them  food.  The 
Jury  found  him  guilty.  Brror  is  assigned: 
(1)  Because  the  court  charged:  "If  yon  be- 
lieve the  defendant  willfully  and  voluntari- 
ly abandoned  his  minor  children,  leaving 
them  with  his  wife,  who  was  sick,  and  con- 
sequently unable  to  support  them,  and  that 
there  was  no  one  who  had  charge  of  the  chil- 
dren, caring  for  them,  and  they  were  depend- 
ent upon  the  neighbors  and  charity  for  food 
and  clothing,  that  would,  in  law,  be  a  destl- 
tnte  and  dependent  condition,  and  the  de- 
fendant would  be  guilty."  (2)  Because  the 
court  refused  to  charge  that  'It  must  appear 
that  the  defendant  willfully  and  voluntarily 
abandoned  the  children*  leaving  them  In  a 
dependent  and  destitute  condition  at  the  time 
of  the  abandonment,"  and,  instead  thereof, 
instructed  the  Jury  that  '*lf  the  defendant 
willfully  and  voluntarily  abandoned  his  chil- 
dren, and  after  said  abandonment  they  be- 
came in  a  dependent  and  destitute  condition* 
and  the  defendant  continued  to  willfully  and 
voluntarily  abandon  said  children,  leaving 
them  dependent  and  destitute,  and  refused 
te  support  them*  he  would  be  guilty." 


T.  F.  Callaway,  for  plaintiff  In  error.  F. 
A.  Hooper,  Sol.  Qen.,  and  Allen  Fort*  Jr.,  for 
the  State. 

LAMAR*  J.  A  child  is  entitled  to  care* 
protection*  and  support  from  its  father.  But 
it  may  be  that  he  is  necessarily  separated 
from  his  family.  If,  under  such  circumstan- 
ces, through  the  medium  of  money  or  oth- 
erwise, he  provides,  as  far  as  possible,  a 
substitute  for  himself,  and  for  the  care,  pro- 
tection, food,  and  clothing  which  he  would 
presumptively  furnish  if  present,  the  statute 
is  not  violated  by  his  absence.  If,  after  hav- 
ing lawfully  left  his  family,  and  furnished 
money  and  arranged  for  their  care  and  pro- 
tection, he  should  willfully  and  voluntarily 
discontinue  what  he  had  been  doing,  and  if, 
as  a  result,  his  children  were  left  destitute 
and  dependent,  the  statute  would  be  violat- 
ed, although  at  the  time  of  its  violation  he 
was  separated  from  the  children.  Abandon- 
ment does  not  mean  merely  going  away  from 
destitute  and  dependent  children,  though  ab- 
sence is  a  necessary  element  to  constitute 
the  crime.  If,  when  the  defendant  separated 
from  his  wife,  he  left  the  children  in  proper 
care,  he  was  not  guilty  of  the  crime  de- 
nounced by  Pen.  Code  1895,  i  114.  But  if* 
after  having  thus  left  them*  they  became 
destitute  and  dependent  because  of  their 
mother's  inability  to  support  them,  and  if  he 
willfully  neglected  his  duty  to  support  his 
destitute  and  dependent  otTspring,  he  was 
properly  convicted.  The  charge  of  the  court 
was  correct.  The  evidence  amply  support- 
ed^ if  It  did  not  demand,  the  verdict  There 
was  no  error  in  refusing  to  grant  a  new 
trial.  Bull  V.  State,  80  Qa.  704,  6  S.  B.  178; 
Bennefield  v.  State,  80  Ga.  107*  4  a  B.  869 
(2). 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(122  Oa.  621) 

OWENS  V.  ATLANTA  TRUST  ft  BANKING 

CO. 

(Supreme  Court  of  Georgia.    Mardi  25,  lOOS.) 

JUDGMENT  —  LIEN  —  PBI0BITIE8  —  COBFOBATI 

STOCK— DEBTDUS  OOBPOBATIOll— 

■ZBOUTIOH   SAUL 

L  Bzcept  where  the  true  owner  Is  estopped 
from  asserting  title*  the  lien  of  a  Judgment  on- 
ly attaches  to  such  interest  as  the  judgment 
debtor  actually  has  In  the  property  levied  on. 

2.  The  lien  of  a  judgment  against  one  holding 
stock  is  inferior  to  an  existing  lien  arising  by 
virtue  of  a  by-law  under  Civ.  Code  1895,  S  282i^ 
even  though  the  plaintiff  in  fi.  f  a.  had  no  notice 
thereof  at  the  time  he  made  the  loan,  secured 
the  judgment,  or  gave  notice  to  the  corporation 
under  Civ.  Code  1895,  S  5431. 

8.  If  the  stock  was  subject  to  the  by-law  lien 
at  the  date  the  rights  of  the  judgment  creditor 
attached,  and  notice  thereof  was  given  at  the 
sheriff's  sale,  the  purchaser  conld  not  compel  a 
transfer  without  paying  the  amount  dne  the 
company  by  the  stockholder. 

4.  The  evidence  warranted  tt%  finding  that  the 
by-law  lien  had  not  been  waived,  ana  tiiat  the 
purchaser  had  full  notice  of  Its  existence,  and 
the  amonnt  due  by  the  defendant  ia  fL  iL 

(Syllabus  by  the  Court) 
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Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  H.  Lumpkin,  Judge. 

Action  by  John  S.  Owens  against  the  Atlan- 
ta Trust  ft  Banking  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

John    S.    Owena    brought    a     proceeding 
against  the  Atlanta  Trust  ft  Banking  Com- 
pany to  compel  the  defendant  to  make  a  trans- 
fer on  its  books  and  lasuei  to  him  a  certificate 
for  288/io  shares  of  the  capital  stock,  which 
he  purchased  at  sherilTs  sale  under  an  exe- 
cution against  Charles  Runnette,  the  former 
owner  of  said  stock.    The  trust  company  de- 
fended on  the  ground  that  under  Ita  by-laws 
it  had  a  lien  upon  the  shares  for  any  In- 
debtedness due  It  by  a  stockholder;    that 
prior  to  the  rendition  of  the  Judgment  under 
which  the  sale  took  place  Charles  Runnette 
was,  and  long  had  been,  Indebted  to  the  At- 
lanta Trust  ft  Banking  Company  in  the  sum 
of  12,875 ;   that  the  indebtedness  still  contin- 
ued, and  that  the  lien  created  by  the  by-laws 
was  superior  to  the  Hen  created  by  the  judg- 
ment ;  and  that  the  plaintiff,  as  purchaser  at 
the  sheriff's  sale,  could  not  compel  the  trans- 
fer of  the  stock  without  paying  the  indebted- 
ness due  by  Runnette.    There  was  practical- 
ly no  denial  of  the  foregoing  facts.    But  the 
plaintiff,  Owens,  insisted  that  the  company 
had  waived   its   Hen,   having  procured  the 
stock  to  be  levied  on  under  an  arrangement 
by  which  it  was  to  receive  a  part  of  the  pur- 
chase price,  and  that  by  virtue  of  this  agree- 
ment the  title  to    the  stock,  and  not  a  mere 
equity  of  redemption,  was  sold.    The  defend- 
ant denied  this,  and  Insisted  that  at  the  tlfiie 
the  stock  was    offered   at  public   outcry    it 
caused  written  notice    of    the    by-law    lien 
to  be  given,  and  that  it  gave  notice  that 
Runnette  was  indebted  to  the  bank,  and  that 
the  purchaser  would  only  acquire  title  sub- 
ject to  the  payment  of  this  indebtedness.    At 
the  conclusion  of  the  evidence  each  party 
moved  the  court  to  direct  a  verdict  in  its 
favor.    The  court   called   attention  to  the 
fact  that  there  might  be  some  dispute  in  the 
evidence  as  to  whether  a  fee  or  only  an  eq- 
uity of  redemption  had  been  sold,  and  wheth- 
er there  had  been  a  waiver  of  the  by-law 
lien.    ''Counsel  on  both  sides  contended  that 
there  was  no  such  issue  of  fact,  but  agreed 
that,  whether  there  was  or  not,  the  court 
should  sustain  one  or  the  other  of  said  mo- 
tions for  the  direction  of  a  verdict"    The 
Judge  rendered  an  opinion  In  which  he  dis- 
cussed the  question  of  fact,  and  held  that 
there  had  been  no  waiver  of  the  Hen,  and 
further  determined,  as  a  matter  of  law,  that 
the  by-law  lien  was  valid,  and  thereupon  di- 
rected a  verdict  in  favor  of  the  defendant, 
refusing  the  prayer  of  the  petition  for  man- 
damus to  compel  the  transfer  of  the  stock 
to  the  plaintiff.    The  plaintiff  excepted. 

W.  D.  Thomson,  for  plaintiff  in  error. 
Dorsey,  Brewster  ft  Howell,  for  defendant  In 
error. 


LAMAR,  X  (after  stating  the  facts).    What- 
ever may  have  been  the  former  doubts  on 
the  subject  (Tuttle  v.  Walton,  l  Ga.  48),  the 
statute  now  declares  that  corporations  may 
pass  by-laws  for  the  creation  of  a  lien  on  the 
shares  of  the  stockholder.    Civ.  Code  1895, 
f  2825.    Within  the  field  of  its  operations, 
the  by-law  Is  automatic.    The  moment  the 
shareholder  becomes  Indebted  to  the  corpora- 
tion, that  moment  the  Hen  attaches.    It  is 
good  between  the  company  and  the  stock- 
holder.   But  it  is  not  good  against  those  who 
at  public  or  private  sales  purchase  without 
notice  of  its   existence.     Nor    is    it    good 
against  bona  fide  creditors  who,  without  no- 
tice, advance  money  on  the  shares,  and  there- 
by acquire  the  position  of  quasi  purchasers. 
But  the  Judgment  creditor  does  not  occupy 
so  favorable  a  position.    He  did  not  buy, 
nor  did  he  lend  on  the  faith  of  the  stock. 
His  rights  arise  only  out  of  the  Judgment 
That  binds  the  property  of  the  defendant 
It  cannot  bind  more.    Nor  can  it  subject  an 
interest  which  has  ceased  to  belong  to  the 
shareholder.    Nor  when  it  attaches  can  it 
displace  incumbrances  which  have  already 
arisen  in  favor  of  the  corporation.    Freeman 
on  Judgments  (4th  Ed.)  |  856.    The  vaUdlty 
of  the  by-law  lien  does  not  depend  iqx>n  rec^ 
ord  or  registration.    The  Judgment  creditor 
therefore  had  no  right  to  complain  that  he 
had  no  notice  of  its  existence,  as  in  cases 
under  av.  Code  1895,  f  2727.    As  to  the 
stock  he  is  in  a  position  similar  to  that  which 
he  occupies  as  to  other  choses  in  action,    dv. 
Code  1895,  I  5358.    By  garnishment  he  may 
reach  what  is  due  his  debtor,  but  is  bound 
by    existing,    though    unrecorded,    coimter> 
claims,    set-offs,   pledges,    incumbrances,    or 
liens  (Civ.  Code  1895,  §§  4711,  4712 ;    Bates 
V.  Forsyth,  69  Ga.  865),  whether  the  latter 
be  created  by  contract  or  by  operation  of  law 
under  Civ.  Code  1895,  f  2825.    Stock  in  a 
corporation  Is  a  chose  In  actloa    In  the  ab- 
sence of  a  statute  it  would  not  be  subject  to 
levy  or  sale.    By  the  act  of  1822  (CJobb's  Dig. 
pp.  611,  512),  the  lien  of  the  Judgment  against 
the  shareholder  attached  from  the  date  of 
its  rendition,  but  had  to  be  kept  aUve  by  giv 
Ing  notice  within  20  days  to  the  corporation. 
This  policy  Is  reversed  by  Civ.  0)de,  1895,  f 
5431.    The  lien  now  does  not  attach  to  the 
stodE  upon  the  rendition  of  the  Judgment,  but 
only  after  notice  acting  as  a  sort  of  garnish- 
ment on  the  corporation,  or  withholding  the 
lien  until  levy  as  under  Civ.  Code  1895,  f 
3125.    Until  this  notice  is  received  the  stat- 
ute recognizes  that  the  company  may  make 
transfers  notwithstanding  the  existence  of  a 
Judgment    against    the    shareholder.      The 
quasi  negotiable  character  of  stock,  the  ftict 
that  certificates  indorsed  in  blank  may  and 
do  pass  f^m  hand  to  hand,  and  the  necessity 
of  preserving  the  rights  of  that  large  body  of 
the  public  who  buy  and  lend  on  the  faith  of 
shares,  was  no  doubt  the  reason  for  the 
change  made  by  the  Code  in  the  act  of  1822. 
Sections  5430,  5431.    But  in  preserving  the 
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rlgfata  of  pledgees  and  pnrcfaaMre  the  Oode 
likewise  preserres  the  right  of  any  other 
holder  of  a  lien,  whether  the  same  aroee  bf 
eocpresB  contract  or  under  the  operation  of  a 
by-law  authorized  by  statute.  This  was  not 
a  case  where  the  real  title  or  secret  equity 
was  In  one  and  the  apparent  ownership  was 
in  the  debtor,  with  credit  extended  on  the 
faith  of  such  apparent  ownership.  Zlmmer 
y.  Dansby,  56  Oa.  79;  Bell  v.  Stewart,  98 
Oa.  671,  27  S.  B.  153;  Burt  t.  Kuhnen,  118 
6a.  1143,  89  S.  E.  414.  Nor  does  it  present 
a  qoestlon  as  to  the  rights  of  a  purchaacsr  or 
pledgee  (Civ.  Code  1895,  f  1855),  who  ac- 
quired an  interest  in  the  stock  in  ignorance  of 
the  Jodgment.  It  only  involves  the  rights 
of  the  corporation  holding  a  lien  on  the  stock 
at  the  time  when  notice  of  the  judgment  was 
brouglht  home  to  it  The  fact  that  the  plain- 
tur  In  H  fa.  was  ignorant  of  the  by-law 
when  he  obtained  judgment  and  when  he 
gave  notice  to  the  corporation  did  not  operate 
to  make  the  judgment  a  lien  on  the  stodc, 
but  only  on  the  Interest  which  the  share- 
holder had.  That  Interest  was  Incumbered 
by  the  by-law  lien.  The  judgment  was  sub- 
ject to  that  incumbrance.  Bank  of  Culloden 
V.  Bank  of  Forsyth,  120  Oa.  575,  48  S.  B.  226; 
Sewall  V.  Lancaster  Bank,  17  Serg.  ft  R. 
285;  Angell  ft  Ames  on  Corporations  Cllth 
Ed.)  fl  689;  3  Freeman  on  Bxecutions  (8d 
Ed.)  f  848.  There  was  evidence  to  sustain 
the  finding  of  the  trial  judge  that  the  com- 
pany had  not  waived  the  by-law  lien.  The 
plaintiff  having  purchased  the  stock  with  no- 
tice, the  court  did  not  err  in  holding  that  he 
could  not  compel  a  transfer  without  payment 
of  the  amount  secured  by  this  lien. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(122  Oa.  «i) 

NBAL  et  aL  T.  McWHORTER  et  aL 
(Supreme  Court  of  Qeorgia.    March  24,  1905.) 

OONtfgiTUTiOHAIt    LAW  — SPKOIAI.    AOT— K8TAB- 

lubmbut  or  sohool  distbiot. 

The  act  approved  August  11,  1908  (Acts 
1908,  p.  588),  incorporating  the  town  of  Men- 
lo.  undertook  to  incorporate  an  area  about  four 
miles  square,  to  estaSlish  a  public  school  sys- 
tem therein,  and  to  create  a  board  of  school 
oommiasionerB,  wiUi  power  to  levy  taxes  for 
school  pnri>oeefl  on  all  the  property  In  the  area 
described;  but  limited  the  exercise  of  all  mu- 
nicipal functions  to  an  area  embraced  In  a  cir- 
cle one  mile  in  diameter  located  inside  the 
square.  Held  that,  at  least  in  so  far  as  the  act 
applied  to  the  territory  within  the  square  but 
outside  the  circle,  it  was  unconstitutional,  in 
that  it  was  an  attempt  to  establish  a  school  dis- 
trict hy  evasion,  ana  was  a  special  law  enact- 
ed In  a  case  for  which  provision  has  been  made 
by  an,  existing  general  law. 

(Syllabus  by  the  Court) 

HSrror  from  Sup^ lor  Court,  Chattooga 
County ;  A.  W.  Fite,  Judge. 

Action  by  J.  C  Neal  and  others  against 
Bw  A.  McWhorter  and  others.  Judgment  for 
def endantii  and  plaintiffs  bring  error.    Bo- 


Seabom  ft  Barry  Wright,  for  plaintiffs  in 
error.  Wesley  Shropshire  and  J.  M.  Bellah, 
for  defendants  in  error. 

CANDLBR,  J.  By  an  act  approved  Au- 
gust 11,  1908,  the  General  Assembly  under- 
took to  incorporate  the  town  of  Menlo,  in  the 
county  of  Chattooga.  The  act  provided  that 
"the  corporate  limits  of  said  town  shall  em- 
brace the  area  within  the  following  described 
lines."  Then  follows  a  description  of  an 
area  which,  it  seems  to  be  admitted,  formed, 
roughly,  a  square,  each  side  of  which  was 
about  four  miles  long.  Acts  1903,  p.  588. 
The  act  provided  for  the  establishment  of  a 
public  school  system  within  the  limits  desig- 
nated, created  a  board  of  school  trustees,  and 
authorized  the  levy  of  an  advalorem  tax  on 
all  the  property  within  the  four-mile  square 
for  school  purposes.  Section  16  of  the  act  Is 
as  follows:  ''Be  it  further  enacted,  that  the 
Jurisdiction  of  the  mayor  and  council  of  said 
town,  its  marshal  and  police,  its  right  to 
make  by-laws,  rules  and  ordinances  and  en- 
force the  same,  levy  and  collect  tax  and  li- 
censes, and  all  other  rights,  privileges  and 
powers,  shall  extend  only  over  the  following 
described  area:  Within  the  first  described 
area  herein,  over  a  circle  one  half  mile  each 
way  from  the  center,  the  center  of  the  circle 
being  [a  described  point],  except  that  the 
Menlo  school  property,  the  same  being  two 
acres,  more  or  less,  adjoining  and  Intersected 
by  said  circle,  shall  be  included  as  a  part  of 
said  limits,  and  in  all  elections  for  said 
mayor,  recorder  and  council,  and  all  other 
electiona  pertaining  to  the  municipal  govern- 
ment  and  maintenance  of  said  circle  and 
school  property,  only  those  living  within  said 
circle  and  qualified  under  the  rules  and  reg- 
ulations of  council  and  this  act  shall  be  en- 
titled to  vote.  And  only  those  living  within 
said  circle  shall  be  eligible  to  the  ofiElce  of 
mayor,  recorder  and  councilman,  and  quali- 
fied to  vote  for  representatives."  Under  the 
provisions  of  this  act  the  board  of  school 
trustees  levied  a  tax  for  school  purposes  on 
all  the  property  within  the  four-mile  square. 
The  plaintiffs  in  error  filed  their  petition  in 
the  superior  court  of  Chattooga  county  to  en- 
join the  levy  of  the  tax  on  their  property. 
An  Injunction  was  denied,  and  they  excepted. 
We  are  clear  that  this  was  error.  The  act 
Incorporating  the  town  of  Menlo  Is  in  one  re- 
spect a  remarkable  prodactlon.  It  under- 
takes to  incorporate  an  area  four  miles 
square,  and  to  limit  all  municipal  functions 
to  a  circle  with  a  radius  of  a  half  mile  sit- 
uated Inside  the  square,  creating  at  the  same 
time  a  school  board  with  authority  extending 
over  the  entire  square.  The  practical  effect 
of  this  was  to  create  a  circular  town  with  a 
square  school  district  surrounding  it;  for  It 
can  hardly  be  seriously  contended  that  the 
act  was  effective  to  incorporate  an  area  over 
which  the  municipal  authorities  had  no  con- 
trol or  discretion,  even  for  police  purposes. 
Article  8^  I  4,  par.  1,  of  the  Constitution  of 
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Georgia  (Civ.  Code  1805,  %  5900),  antborizes 
the  General  Assembly  to  grant  to  municipal 
corporations  power  to  establish  and  maintain 
public  schools  ''in  their  respective  limits"  by 
local  taxation ;  but  this  does  not  carry  with 
it  the  right  by  palpable  eyasion  to  incor- 
porate a  school  district  and  mark  off  a  town 
inside  of  it,  the  town  to  exercise  all  the  mu- 
nicipal functions  and  the  school  district  none. 
We  are  led  irresistibly  to  the  conclusion  that, 
in  so  far  as  the  act  of  1903  applies  to  the 
area  In  the  four-mile  square  outside  of  the 
circle  of  actual  municipal  existence,  it  is  un- 
constitutional, in  that  it  seeks  to  create  a 
school  district  by  evasion,  and  is  a  special 
law  enacted  in  a  case  for  which  provision 
has  been  made  by  an  existing  general  law. 
The  petition  for  injxmction  should  have  been 
granted. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(122  Ga.  439) 

AUSTIN  V.  SOUTHERN  HOME  BUILDING 

ft  LOAN  ASS'N. 

(Supreme  Court  of  Georgia.    March  24,  1905.) 

ADVEBSB  POSSSSSION—IVOTICE— BONA  FIDE  FUB- 
CHASBB— POSSESSION  OF  HUSBAND— APPLICA- 
TION FOB  IiOAN— EQUITY  IN  WIFE— DEED— BE- 
COBDINO — ▲CXN0WLEDO1CENT--GLAIM  CASE— 
BEFBRENCB-HBUBMI8SI0N  TO  JUBT— DEOBEK— 
PAYMENTS— APPBOPBIATION . 

1.  Advene  possession  of  land  Is  notice  of 
whatever  facts  in  reference  to  the  title  would 
be  developed  by  Inquiry  of  the  person  In  pos- 
session ;  the  presumption  being  that  inquiry  of 
him  will  disclose  how  and  under  what  right  he 
holds  possession,  and  therefore  lead  to  the  dis- 
covery of  the  real  adverse  holder,  whether  him- 
self or  another,  for  or  under  whom  he  holds  pos- 
session; and,  In  the  absence  of  such  Inquiry, 
the  presumption  is  that,  had  It  been  made,  toe 
right,  title,  or  interest  under  which  the  posses- 
sor held  would  have  been  discovered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48| 
C^t  Dig.  Vendor  and  Purchaser,  If  540-544] 

2.  The  effect  of  possession  is  to  put  a  pro- 
spective purchaser  upon  Inquiry;  and  If  It  can 
be  shown  that  he  made  such  inquiry,  and  fol- 
lowed it  up  In  good  faith,  and  wss  Informed  that 
the  title  was  In  another,  from  whom  he  purchas- 
ed, the  presumption  arising  from  possession  will 
be  overcome. 

8.  Where  husband  and  wife  are  In  possession 
of  land,  the  presumption  is  that  the  possession 
to  that  of  the  husband.  The  effect  of  this  pre- 
sumption is  to  charge  a  prospective  purchaser 
with  the  duty  of  inquiring  of  the  husband  as  to 
the  state  of  the  title,  and,  upon  failure  to  make 
such  inquiry,  be  is  bound  by  whatever  facts  an 
Inquiry  would  have  developed. 

4.  Where  husband  and  wife  are  In  posses- 
sion of  land,  and  the  record  title  is  In  the  hus- 
band, who  makes  application  for  a  loan  upon 
the  property!  asserting  by  his  application  title 
to  and  ownership  In  ue  property,  the  lender  Is 
protected  against  a  secret  equity  of  the  wife; 
the  conduct  of  the  husband  in  applying  for  the 
loan  indicating  that  a  direct  Inquiry  of  him 
as  to  the  true  state  of  the  title  would  be  met 
with  the  response  that  he  was  the  owner. 

5.  A  deed  to  land,  executed  before  and  at- 
tested by  a  notary  public  In  the  county  where 
he  holds  his  appointment,  may  thereupon  be 
recorded  la  another  county,  where  the  land  lies. 


8.  One  who  is  an  agent  and  attorney  at  law 
of  a  lender  of  money,  who  represents  such  len- 
der In  negotiations  for  a  particular  loan,  and 
who  is  also  a  notary  public,  may,  in  the  latter 
capacity,  lawfully  attest  a  security  deed  given 
to  secure  the  loan  negotiated  by  him. 

7.  When  a  claimant  in  a  statutory  claim  case 
files  a  petition  in  aid  of  his  claim,  praying  eq- 
uitable relief,  and  such  petition  is  answered,  the 
statutory  proceeding  is  converted  into  an  eq- 
uity case,  so  that,  when  the  same  is  referred 
to  an  auditor,  exceptions  of  fact  to  his  report 
need  not  be  submitted  to  a  Jury  unless  the 
judge  approves  them,  and  whether  they  shall  be 
approved  is  a  matter  addressed  to  the  sound 
discretion  of  the  judge.  In  the  present  case  it 
has  not  been  made  to  appear  with  that  certain- 
tv  which  the  law  requires  that  the  judge  abused 
this  discretion. 

8.  When  an  execution  is  levied^  and  a  claim 
Interposed,  and  the  claimant,  in  aid  of  his 
claim,  files  an  equitable  petition  praying  that, 
in  the  event  the  property  is  found  subject,  the 
amount  due  on  the  execution  be  ascertained,  of- 
fering to  pay  that  amount,  and  the  answer  to 
the  eouitable  petition  is  purely  defensive,  a  de- 
cree fixing  an  amount  due  by  the  defendant  In 
execution  larger  than  the  total  amount  due  on 
the  execution,  and  charging  the  land  with  its 
pavment,  is  unauthorized  by  the  pleadings. 

9.  '*The  general  doctrine  is  that  the  debtor 
has  a  right,  if  he  pleases,  to  make  the  appro- 
priation of  payments:  If  he  omit  it,  the  cred- 
itor may  make  it;  If  both  omit  it,  the  law 
will  apply  the  payment  according  to  its  own 
notions  of  justice.  It  is  certainly  too  late  for 
either  party  to  claim  the  right  to  make  an  ap- 
propriation after  the  controversy  has  arisen, 
and  a  fortiori  at  the  time  of  the  trial." 

10.  Directions  given  as  to  the  entering  of  a 
final  decree. 

(Syllabus  by  the  Oourt) 

Error  from  Superior  Oourt,  De  Kalb  Ooun- 
ty;  li.  S.  Boan,  Judge. 

Action  by  the  Southern  Home  Bull<IIng 
A  Loan  Association,  for  the  use  of  the 
E>quitahle  Loan  &  Security  Oompany,  against 
H.  G.  Austin.  Judgment  for  plaintiff.  On 
levy  of  execution,  Sallie  B.  Austin,  wife  of 
defendant,  filed  a  claim.  Judgment  for 
plaintiff,  and  claimant  brings  error.  Affirm- 
ed, with  directions. 

An  execution  for  $1,207.56  prtaiGlpal,  and 
$60  interest  to  August  14,  1887,  in  favor  of 
the  Southern  Home  Building  ft  LoflLH  Asso- 
dation,  for  the  use  of  the  Equitable  Loan  & 
Security  Oompany,  against  Henry  0<  Ano- 
tln,  and  especially  against  a  described  tract 
of  land,  was  levied  upon  the  land  therein 
described;  and  a  claim  waa  interposed  by 
Sallie  B.  Austin,  wife  of  the  defendant  in 
execution.  In  aid  of  her  claim,  she  filed 
an  equitable  |>etltion  alleging  facta  which 
she  contended  entitled  her  to  assert  an  ett 
nltable  title  to  the  property  against  the 
plaintiff  in  execution.  The  prayers  at  the 
petition  were  that  Judgment  be  entered  find- 
ing the  property  not  subject  to  the  execu- 
tion; that,  in  the  event  this  praytf  waa 
refused,  the  amount  due  the  plaintiff  on 
the  execution  be  ascertained;  and  that,  in 
the  event  the  property  was  found  subject, 
she  be  permitted  to  pay  the  amount  due, 
which  she  tendered  and  offered  to  pay.  The 
plaintiff  in  execution  filed  an  answet  to  this 
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petition,  in  which  the  allegations  relied  on 
to  establish  the  claimant's  equitable  title 
were  denied.  Henry  O.  Austin  was  made 
a  party  to  the  case,  which  came  on  for 
trial;  and  the  jiBlge,  of  his  own  motion,  re- 
ferred it  to  an  auditor.  The  auditor  filed 
a  report,  and  the  dalmant  filed  numerous 
exce;  tlans  of  law  and  fact;  one  of  the 
exceptions  being  that  the  findings  had  not 
been  properly  classified  and  arranged  in  the 
report.  This  exception  was  sustained,  and 
the  auditor  was  directed  to  file  his  report 
In  accordance  with  the  statute  In  reference 
to  the  classification  of  findings.  In  compli- 
ance with  this  order,  the  auditor  filed  a  sec- 
ond or  supplemental  report  This  report 
classified  the  findings  of  law  and  of  fact; 
the  findings  being,  in  substance,  the  same 
as  those  in  the  original  report.  The  claim- 
ant filed  exceptions  to  the  supplemental  re- 
port, and  also  urged  the  exceptions  which 
had  been  filed  to  the  original  report  Ttie 
case  came  on  to  be  heard  before  the  judge 
on  the  exceptions  filed,  and  he  refused  to 
approve  any  of  the  exceptions  of  fact,  su£h 
tained  some  of  the  exceptions  of  law,  over- 
ruled others,  and  entered  a  decree  on  the 
auditor's  report  as  modified  by  his  ruling  on 
tlie  exceptions  of  law.  The  claimant  ex- 
cepted to  the  refusal  of  the  Judge  to  approve 
her  exceptions  of  fact,  to  the  overruling 
of  some  of  her  exceptions  of  law,  to  the  re- 
fusal to  submit  the  exceptions  of  fact  to  a 
Jury,  and  to  the  decree  as  rendered. 

The  facts  as  found  by  the  auditor  were, 
in  substance,  as  follows:  Austin  bought  the 
property  in  controversy,  and  took  a  bond  for 
titles  in  his  own  name;  making  a  payment 
in  casli,  and  giving  Ms  notes  for  the  bal- 
ance of  the  purchase  money,  In  compliance 
with  the  bond  for  titles.  The  obligors  there- 
in executed  a  deed  to  Austin,  and  deposited 
it  with  a  bank,  to  be  delivered  when  the 
purchase-money  notes  were  paid.  Austin 
delivered  the  bond  for  titles  to  his  wife, 
wlio  bad  furnished  the  money  to  pay  for  the 
property,  but  made  no  written  transfer  of 
the  same  to  her  at  that  time.  Mrs.  Austin, 
in  addition  to  paying  the  purchase  money 
for  the  lot,  expended  about  $3,500  of  her 
own  money  in  making  improvements  on  the 
property;  this  being  done  while  the  bond 
for  titles  was  actually  in  her  possession,  but 
no  transfer  of  the  same  had  been  made 
to  her.  Prior  to  the  time  that  her  husband 
Incurred  the  indebtedness  to  the  plalntlflT, 
she  had  been  in  possession  of  the  property 
by  her  tenant;  and,  at  the  time  the  plain- 
tiff loaned  the  money  to  her  husband,  and 
took  a  deed  from  him  to  secure  its  payment, 
the  property  was  in  possession  of  Alonzo 
Field,  who  was  not  a  tenant  of  Mrs.  Austin, 
but  who  was  in  possession  under  a  contract 
of  purchase  from  her  as  the  owner.  The 
plaintiff  had  no  actual  knowledge  of  the 
fact  that  Mrs.  Austin  had  furnished  the  mon- 
ey to  pay  for  the  lot  or  that  the  Improve- 
ments thereon  had  been  paid  for  with  her 


money,  or  that  she  claimed  the  same  as 
her  property.  At  the  time  the  money  was 
loaned  to  Austin,  the  record  title  to  the  prop- 
erty was  in  him.  Subsequently  to  the  execu- 
tion of  lihe  security  deed.  Field,  having 
failed  to  comply  with  his  contract  of  pur- 
chase, surrendered  possession  to  Mrs.  Austin, 
and  she  rented  the  property  to  different 
parties  from  time  to  time.  Austin  trans- 
ferred the  bond  for  titles  to  his  wife  about 
the  time  that  Field  made  his  contract  of 
purchase^  but  the  transfer  had  not  been 
recorded  at  the  time  the  plaintifTs  claim 
originated.  While  Field  was  in  possession, 
Austin  applied  to  the  plaintiff  for  a  loan 
of  $1,000;  claiming  the  property  as  his  own, 
and  presenting  an  abstract  of  title.  The  se- 
curity deed  was  dated  August  14,  1894.  On 
April  29,  1895,  Field  still  being  in  posses- 
sion, the  plaintiff  made  an  additional  loan 
of  $400  to  Austin,  and  took  a  second  secu- 
rity deed  to  the  property.  On  November 
14,  1895,  the  plaintiff  made  another  loan 
of  $2,000  to  Austin,  which  was  secured  by 
a  deed  to  another  tract  of  land.  In  which 
Mrs.  Austin  claimed  no  interest.  This  tract 
of  land  was  subsequently  sold  by  the  sheriff 
under  an  execution  in  favor  of  the  plain- 
tiff, and  bought  by  the  Equitable  Loan  & 
Security  Oompany  at  the  price  of  $1,525, 
but  under  an  agreement  with  the  defend- 
ant in  execution  that  he  was  to  have  credit 
for  this  property  at  the  sum  of  $2,750.  A 
finding  of  fact  which  appears  in  the  supple- 
mental report  and  which  did  not  appear 
In  the  original  report  was  that  while  Mrs. 
Austin  had  furnished  her  husband  money 
enough  to  pay  for  the  property  in  contro- 
versy, with  directions  to  so  apply  it  he 
had  in  fact  used  a  part  of  the  money  bor- 
rowed from  the  plaintiff  in  making  the  final 
payment  of  the  purchase  money,  although 
this  fact  was  not  known  to  Mrs.  Austin  at 
that  time.  The  $1,000  and  the  $400  were 
borrowed  on  the  building  and  loan  plan. 
After  having  paid  dues,  etc.,  for  a  "good 
while,"  suit  was  brought  by  the  plaintiff  for 
a  larger  sum  than  Austin  thought  he  owed 
the  association.  He  filed  a  defense  to  this 
suit  and  then  negotiated  with  the  Equita- 
ble Loan  &  Security  Company  for  a  loan 
to  settle  the  plaintiff's  claim,  and  also  to 
obtain  additional  money  which  he  desired 
to  use  in  a  business  that  he  was  carrying  on. 
At  that  time  he  was  already  Indebted  to  the 
Equitable  Company  as  Indorser  on  notes  of 
which  one  Mitchell  was  the  maker,  which 
had  been  transferred  to  the  Equitable  Oom- 
pany. This  Indebtedness  was  unsecured. 
In  order  to  obtain  security  for  this  indebted- 
ness, and  to  make  what  was  considered  a 
satisfactory  loan,  the  Equitable  Oompany 
bought  up  the  claims  of  the  plaintiff  against 
Austin  for  $2,500,  advanced  to  him  the  fur- 
ther sum  of  $630.25,  and  made  an  agree- 
ment with  him,  under  date  of  June  8»  1899, 
for  the  suits  In  favor  of  the  plaintiff  to  pro- 
ceed for  the  use  of  the  Equitable  Company 
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for  the  full  amount  sued  for;  Austin  agree- 
ing to  withdraw  all  defense.  At  the  time 
this  agreement  was  made,  Austin  and  his 
wife  were  Hying  together  on  the  property 
In  controTersy,  but  the  Equitable  Company 
had  no  Information  or  actual  notice  that  Mrs. 
Austin  claimed  the  property  as  her  separate 
estate.  The  suits  proceeded  to  Judgment, 
and  one  of  the  executions  was  levied  on  the 
land  in  which  Mrs.  Austin  had  no  Interest, 
and  upon  which  the  third  loan  of  $2,000 
had  been  made  by  the  plaintiff,  and  which 
was  purchased  by  the  Equitable  Company 
under  the  circumstances  above  referred  to. 
The  total  indebtedness  of  Austin  to  the  Equi- 
table Company  was  on  June  8,  1809,  fixed 
at  $4,000  principal.  The  agreement  pro- 
vided that  Austin  was  to  pay  $40  per  month 
as  rent,  but  the  auditor  finds  that  this  was 
really  a  cloak  to  cover  usury,  and  was 
therefore  illegal.  As  a  final  conclusion,  the 
auditor  found  that  the  property  was  sub- 
ject to  the  execution;  that  <m  August  7, 
1900,  the  date  of  the  sheriff's  sale  above  re- 
ferred to,  the  balance  due  by  Austin  to  the 
Equitable  Company  was  $1,669.01;  and  tliat 
the  plaintiff  was  entitled  to  8  per  cent  in- 
terest on  this  sum  from  that  date.  The 
auditor  further  found  that  the  plaintiff  was 
entitled  to  $125.97  for  taxes  and  insurance. 
The  Judge  held  that  the  auditor  erred  In 
allowing  interest  at  8  per  cent,  on  the  sum 
which  he  found  to  be  due;  that  on  a  portion 
of  the  $4,000  indebtedness  the  plaintiff  was 
entitied  to  only  6  per  cent  interest;  on  the 
remainder,  7  per  cent;  and  that  the  final 
amount  should  beai:  only  7  per  cent  inter- 
est— and  also  reduced  the  finding  for  taxes 
and  insurance  to  $69.27.  The  decree  was 
that  Austin  was  indebted  to  the  plaintiff 
$1,578.98,  with  interest  from  August  7,  1900, 
on  $949.58  at  6  per  cent  per  annum,  on 
$629.40  at  7  per  cent  per  annum,  and  the 
further  sum  of  $69.27  for  taxes  and  Insur- 
ance; these  sums  to  b4»  a  charge  upon  the 
land  in  controversy.  It  was  provided  that  if 
Mra.  Austin  would  pay  these  amounts  to 
the  plaintiff,  for  the  use  of  the  Equitable 
Company,  within  60  days  from  the  date  of 
the  decree,  the  property  should  be  relieved 
of  all  claims  of  the  plaintiff  against  it;  and. 
In  the  event  Mrs.  Austin  failed  to  pay  these 
sums  within  the  time  specified,  it  was  de- 
creed that  the  execution  proceed,  and  the 
property  be  sold  as  provided  by  law.  The 
case  is  here  on  a  bill  of  exceptions  sued  out 
by  Mrs.  Austin. 

J.  D.  Kllpatrlck,  for  plaintiff  In  error. 
Oandler  &  Thomson,  for  defendant  in  error. 

COBB,  J.  1.  Possession  of  land  is  notice 
to  the  world  of  every  right  that  the  pos- 
sessor has  therein,  legal  or  equitable.  Pos- 
session of  land  being  an  incident  and  a  very 
Important  incident  of  ownership,  the  law 
raises  a  presumption  that  he  who  Is  In  pos- 
session is  the  owner;    and  actual  and  no- 


twious  possession  of  land  is  sufficient  to  put 
a  prudent  person  on  inquiry  aa  to  the  rights 
of  such  possessor  before  such  land  is  par- 
chased  ttom  one  not  in  possession,  or  other- 
wise made  the  subject  of  negotiation  or  con- 
tract with  him.  Possession  is  not  only  notice 
of  the  rights  of  the  possessor,  but  also  of  all 
facts  that  would  be  developed  if  inquiry  were 
made  of  the  one  in  possession,  and  a  truthful 
response  w^?e  made.  Therefore  possession 
is  notice  of  the  rights  of  those  under  whom 
the  possessor  claims.  This  subject  hac  been 
so  thoroughly  and  exhaustively  dealt  with 
by  Mr.  Justice  Fish  in  the  case  of  Walker 
V.  Neil,  117  Ga.  745,  45  S.  B.  887  aO),  that 
we  do  not  deem  it  necessary  to  do  more  than 
call  attention  to  the  conclusion  there  reach- 
ed, and  the  absolutely  sound  reasoning  set 
forth  to  support  it  Applying  these  princi- 
ples to  this  case,  at  the  time  the  plaintiff 
made  the  loans  of  $1,000  and  $400  to  Austin 
Field  was  in  possession  of  the  property  un- 
der a  contract  of  purchase  from  Mrs.  Aoa- 
tin  as  the  owner.  If  Inquiry  had  been  made 
of  Field,  and  a  truthful  response  had  been 
made,  the  plaintiff  would  have  been  inform- 
ed that  although  the  record  titie  to  the 
property  was  in  Austin,  Mrs.  Austin  was^  in 
equity  and  in  truth,  the  real  owner  of  the 
property*  and  was  dealing  with  it  as  her 
own.  No  inquiry  was  made.  The  plaintiff 
was  voluntarily  ignorant  and  therefore  it 
was  charged  with  notice  of  the  fact  that 
Field  held  under  Mrs.  Austin,  and  of  every 
fact  which  inquiry  of  Field  and  Mra.  Austin 
would  have  developed.  Wade  on  Notice 
(2d  Ed.)  I  279. 

2-4.  The  plaintiff,  the  Southern  Home 
Building  &  Loan  Association,  being  charged, 
at  the  time  of  the  loan  of  the  money  to  Ana- 
tin,  with  notice  of  Mrs.  Austin's  equitable 
titie,  is  in  no  position  to  assert  any  of  the 
rights  which  would  be  accorded  to  a  bona 
fide  purchaser  without  notice;  and  there- 
fore, as  against  it  Mrs.  Austin  has  a  right 
to  assert  her  equitable  ownership  to  the 
property.  Can  she  assert  this  against  the 
plaintiff's  usee,  the  Equitable  Loan  A  Se- 
curity Company?  The  Equitable  Company 
was  a  purchaser  for  value  of  the  debts  due 
by  Austin  to  the  plaintiff,  and  of  such  an 
inttf^st  in  the  land  covered  by  the  security 
deed  as  was  necessary  to  enforce  the  pay- 
ment of  the  debt  At  the  time  it  paid  out 
its  money  to  purchase  the  claims  against 
Austin,  it  had  no  actual  notice  of  Mrs.  Aus- 
tin's equitable  ownership.  Whether  she  can 
assert  her  equitable  ownership  against  it 
depends  upon  whether  her  possession  with 
her  husband  was  sufficient  to  put  the  Equita- 
ble Company  upon  notice  of  h^  titie,  not- 
withstanding the  record  titie  in  her  husband, 
and  the  fact  that  in  the  negotiations  betwe^i 
it  and  him,  he  was  asserting  ownership  to 
the  property.  When  husband  and  wife  are 
in  Joint  possession  of  land,  there'  is  a  pre- 
sumption that  the  possession  Is  that  of  the 
husband.    Civ.  Code  1895.  ^  8931.    One  de- 
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siring  to  purchase  land  or  acquire  -any  In- 
terest therein  is  theref(»*e  pointed  by  this 
presumption  to  the  husband  as  the  person 
to  whom  inquiry  should  be  made  as  to  the 
actual  state  of  the  title,  and,  If  no  inquiry 
is  made,  or  nothing  which  is  in  effect  an 
inqniry,  the  person  attempting  to  acquire 
an  interest  in  the  land  is  charged  with  no- 
tice of  whatever  facts  would  be  developed 
by  Inquiry  and  truthful  response  by  the  hus- 
band. If.  therefore,  the  Equitable  Company 
had  bought  the  claims  against  Austin  with- 
out doing  anything  which  would  amount 
to  an  inquiry  of  him — had  been  voluntarily 
Ignorant  notwithstanding  the  husband  and 
wife  were  both  in  possession,  and  the  law 
pointed  to  the  husband  as  the  one  to  whom 
inquiry  should  be  addressed — then  it  would 
have  proceeded  at  its  peril;  and  if  It  sub- 
sequently developed  that  the  husband  was 
really  not  the  owner,  but  the  wife  was,  Its 
rights  would  have  been  subordinated  to  those 
of  the  wife.  See  Walker  v.  Neil,  117  Qa. 
747,  45  S.  B.  887.  But  the  Equitable  Com- 
pany was  not  in  this  position.  While  it  did 
not  In  terms  address  the' inquiry  to  Austin, 
••Are  you  the  owner  'of  this  property?"  it 
did  what  was  equivalent  thereto,  and  re- 
ceived what  was  in  ^ect  a  response  that  he 
was  the  owner.  He  came  to  it  and  repre- 
sented that  the  record  title  was  in  him. 
He^  in  effect,  asserted  by  his  application 
for  a  loan  that  he  was  the  owner;  and  un- 
der such  circumstances  It  was  not  necessary, 
in  order  to  make  complete  the  inquiry  which 
the  law  required,  that  there  should  be  a  di- 
rect interrogatory  addressed  to  him,  ''Are 
yoa  in  reality  the  owner  of  this  property?' 
His  eondnct  was  such  as  to  indicate  that 
spedflc  inquiry  would  have  brought  no  otli- 
er  response  than  that  given  in  effect  by  his 
application  for  a  loan,  based  upon  asser> 
tions  by  him  ttiat  he  was  the  trae  owner 
of  tiie  property.  Possession  of  land  is  not 
conclusive  upon  the  purchaser  as  to  the 
rights  of  the  possessor  or  those  under  whom 
he  claims.  The  effect  of  it  is  to  put  him 
iQK>n  inquiry,  and  when  it  is  shown  that, 
prior  to  the  purchase  from  the  holder  of 
the  record  title,  he  f(rilowed  vp  the  inquiry 
In  good  faith,  and  received  no  information 
which  would  impeach  the  apparent  rights 
of  the  holder  of  the  record  title,  the  pre- 
sumption arising  from  possession  by  another 
will  be  ovorcome.  Wade  on  Notice  (2d  Bd.) 
{  274.  Possession  charges  a  prospective  pur^ 
chaser  with  the  duty  of  making  inquiry. 
When  he  fulfills  this  duty,  and  inquiry, 
when  made  and  followed  up  in  good  faith, 
results  in  nothing  that  would  be  an  obstacle 
to  a  purchase  by  him,  he  has  complied  with 
his  obligations  to  the  law  and  to  the  owner 
of  the  property,  and  is  entitled  to  claim 
whatever  rights  accrue  to  one  who  pur- 
chases without  notice  after  due  inquiry  of 
those  from  whom  the  law  directs  him  to 
seek  information.  In  Neal  v.  Perkerson,  61 
Ga.  346  (4),  there  is  a  headnote  which  a»> 
50  S.E.— 25 


sorts  that  "Joint  residence  of  husband  and 
wife  on  realty  does  not  give  notice  of  any 
claim  of  interest  in  it  by  the  wife."  This 
headnote  was  made  by  the  reporter,  and,  as 
was  shown  by  Mr.  Justice  Fish  in  Walker 
V.  Neil,  supra,  was  broader  than  the  facts 
of  the  case  authorized;  the  ruling  in  that 
case  being  merely  that,  where  husband  and 
wife  are  in  possession,  presumptively  it  is 
his  possession.  There  is  nothing  in  that 
decision  in  conflict  with  the  proposition  that, 
notwithstanding  this  presumption,  the  duty 
of  a  prospective  purchaser  is  to  go  to  the 
husband  as  the  source  of  information  in 
reference  to  the  true  title,  or  he  proceeds 
at  his  peril  if  the  wife  is  really  the  owner. 
In  that  case  the  husband  borrowed  money 
upon  the  wife's  land,  and  it  was  held  that 
the  lend»  was  protected  against  the  secret 
equity  of  the  wife.  There  was  no  other 
inquiry  or  response  in  reference  to  the  title 
than  would  be  involved  in  the  application  of 
the  husband  for  the  loan,  and  the  making  of 
the  loan  on  such  application.  In  principle, 
the  case  is  controlling  here.  The  case  of 
Clarke  v.  Beck,  72  Ga.  127,  so  far  as  it  ap- 
parently lays  down  the  rule  that  where  the 
law  requires  inquiry,  and  inquiry  is  made, 
and  results  in  false  information,  upon  the 
faith  of  which  one  acts,  the  party  acting 
upon  the  false  information  is  bound  by  the 
exact  truth,  notwithstanding  his  diligent  ef- 
forts and  failure  to  obtain  the  same,  is  in 
conflict  in  principle  with  the  decision  in 
Neal  V.  Perkerson;  and,  if  controlling  at  all 
as  a  precedent,  it  should  be  restricted  in  its 
application  to  cases  arising  upon  exactly 
similar  facts. 

6.  The  land  In  dispute  was  wholly  In  the 
county  of  De  Kalb.  Some  of  the  deeds  relied 
upon  by  the  plaintiff  in  execution  were  exe- 
cuted in  other  counties,  and  attested  by 
notaries  public  of  such  counties.  Objection 
was  made  to  the  introduction  in  evidence  of 
these  deeds  on  the  ground  that  they  had  not 
been  properly  executed,  and  therefore  were 
improperly  admitted  to  record;  the  conten- 
tion being  that  a  notary  public  could  not  at- 
test a  deed  conveying  land  situated  out  of 
the  county  in  which  he  held  his  appointment. 
The  question  thus  raised  Is  settled  adversely 
to  the  contention  of  the  plaintiff  in  error  by 
the  decision  in  Anderson  v.  Leverette,  116 
Ga.  732,  42  S.  a  1028. 

6.  One  of  the  security  deeds  and  some  oth- 
er papers  which  were  offered  in  evidence 
were  attested  by  a  notary  public  who  was 
an  agent  of  the  lender,  and  was  at  the  time 
representing  the  corporation  in  the  matter  of 
negotiating  the  loan.  Objection  was  made  to 
the  admission  of  these  papers  on  the  ground 
that  such  attestation  was  illegal.  Under  the 
ruling  in  Jones  v.  Howard,  09  Ga.  451,  27  S. 
B.  766  (S,  4),  69  Am.  St  Rep.  281,  such  at- 
testation was  valid.  We  were  requested  to 
review  and  overrule  that  decision  on  this 
pohit;  but  must  decline  to  do  so. 

7.  The  claimant  contended  that,  as  a  mat- 
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ter  of  right,  her  exceptions  of  fact  to  the 
auditor's  report  should  have  been  submitted 
to  a  Jury.  The  claimant,  by  her  petition  for 
equitable  relief  In  aid  of  her  claim,  converted 
the  proceeding  into  one  in  equity,  and  she 
cannot  complain  that  her  rights  are  admin- 
istered according  to  the  customs  and  prac- 
tice of  that  forum  into  which  she  has  volun- 
tarily carried  her  case.  Mackenzie  v.  Flan- 
nery,  90  Ga.  590,  16  S.  E.  710  (1).  It  is  now 
settled  that  in  an  equity  case,  where  there  is 
evidence  to  sustain  the  findings  of  the  audi- 
tor, and  the  judge  is  satisfied  therewith,  he 
need  not  submit  the  exceptions  of  fact  to  a 
Jury.  Bemls  v.  Armour  Packing  Co.,  105 
Ga.  293,  81  S.  B.  173;  Lamar  v.  Allen,  108 
Ga.  158,  83  8.  E.  958  (5);  Weed  v.  B.  Ck)., 
119  Ga.  576,  46  S.  E.  885  (7).  By  the  filing 
of  the  equitable  petition  of  Mrs.  Austin  the 
statutory  claim  case  was  converted  Into  an 
equitable  proceeding.  The  judge  had  author- 
ity to  refer  it  to  an  auditor  on  his  own  mo- 
tion. He  was  required  to  submit  the  excep- 
tions of  fact  to  a  Jury  only  In  the  event  he 
approved  them,  and  it  has  not  been  made  to 
appear,  with  that  certainty  which  the  law 
requires,  that  he  abused  his  discretion  in 
refusing  to  approve  these  exceptions.  See 
Fowlen  v.  Davis,  120  Ga.  442,  47  S.  E.  951. 

8.  The  finding  of  the  auditor  as  to  the 
amount  due  by  Austin  to  the  plaintiff  shows 
a  principal  sum  not  only  greater  than  the 
principal  in  the  execution,  but  greater  than 
the  principal  and  interest  on  the  execution; 
and,  although  the  Judge  eliminated  different 
items,  the  decree  as  finally  rendered  is  for  a 
principal  amount  in  excess  of  the  principal 
and  Interest  due  on  the  execution.  While  It 
is  not  at  all  clear  ftom  the  decree  that  the 
Judge  intended  that  the  execution  should  In 
any  event  be  enforced  for  a  larger  sum  than 
the  principal  and  interest  on  the  execution, 
the  decree  is  subject  to  this  interpretatton. 
It  provides  that  the  amount  stated  therein 
shall  be  a  charge  upon  the  land,  which  may 
be  relieved  by  its  payment  within  60  days, 
and,  upon  failure  to  pay,  that  the  execution 
proceed.  The  prayer  of  the  petition  was  that 
the  amount  due  on  this  execution  be  ascer- 
tained, and  this  amount  the  claimant  offered 
to  pay.  The  answer  was  purely  defensive. 
There  was  no  prayer  for  cross-relief.  The 
decree,  therefore,  is  broader  than  the  plead- 
ings. The  amount  due  on  the  execution 
levied  should  have  been  ascertained,  and  the 
claimant  given  an  opportunity  to  pay  this 
amount  and  discharge  the  execution;  leaving 
the  plaintiff  at  liberty  to  enforce  its  other  de- 
mands which  It  might  have  against  the  land 
in  an  appropriate  proceeding.  A  general  ac- 
counting and  a  decree  winding  up  the  whole 
matter  might  have  been  had  under  appropri- 
ate pleadings.  An  accounting  was  neces- 
sary, but  it  was  to  be  had  for  a  single  pur- 
pose, and  that  was  to  ascertain  the  amount 
due  on  the  execution  which  had  been  levied 
In  order  that  the  claimant  might,  If  she  saw 
proper,  discharge  the  land  from  the  lien  of 


this  execution;  leaving  it  subject  to  what- 
ever other  lawful  claims  the  plaintiff  might 
liave  against  it 

9.  When  a  creditor  has  several  claims 
against  his  debtor,  and  the  latter  makes  a 
payment,  with  no  direction  as  to  its  applica- 
tion, the  general  rule  is  that  the  creditor  may 
apply  such  payment  to  any  claim  which  he 
holds  against  the  debtor.  Green  y.  Ford,  79 
Ga.  130,  8  S.  B.  624.  If,  however,  such  pay- 
ment is  not  actually  applied  to  any  of  the 
demands  until  litigation  is  begun,  the  cred- 
itor's right  to  apply  the  payment  as  he  may 
see  proper  is  gone,  and  the  court  will  make 
such  application  as  may  be  consistent  with 
equity  and  Justice.  In  United  States  v.  Kirk- 
patrick,  9  Wheat  720,  6  L.  Ed.  199,  Mr.  Jus- 
tice Story  said:  "It  Is  certainly  too  late  for 
either  party  to  claim  the  right  to  make  the 
appropriation  after  the  controversy  has 
arisen,  and  a  fortiori  at  the  time  of  the 
trial.'*  The  language  of  Mr.  Justice  Story 
was  quoted  with  approval  in  Callahan  v. 
Boazman,  21  Ala.  246,  and  the  ruling  in  the 
latter  case  was  approved  in  Gunn  v.  Garter, 
69  Ga.  649. 

10.  The  conclusion  reached  by  the  auditor 
that  the  property  levied  on  was  subject  to 
the  execution  was  correct.  It  remains  now 
to  ascertain  what  was  the  amount  due  on 
the  execution  at  the  time  it  was  levied.  On 
•June  8,  1899,  the  Equitable  Company  held 
against  Austin  the  three  obligations  which 
it  had  bought  from  the  building  and  loan 
association,  upon  which  two  suits  were  then 
pending — a  claim  of  9869.75,  represented  by 
Austin's  indorsements  on  the  Mitchell  notes, 
and  an  additidnal  loan  of  $630.25.  By  the 
agreement  entered  into  between  Austin  and 
the  Equitable  Company  on  that  date,  the 
total  amount  of  Austin's  Indebtedness  was 
fixed  at  $4,000;  and  it  is  dear  from  the 
agreement  that  it  was  the  Intention  of  the 
parties  that,  whenever  this  sum  was  paid, 
Austin  was  to  be  relieved  of  every  liability 
to  the  Equitable  Company  on  account  oi  any 
claims  that  it  then  held  against  him;  and  it 
Is  also  equally  clear  that  it  was  the  inten- 
tion of  the  parties  that  any  Judgment  that 
might  be  rendered  in  the  two  salts  pending, 
which  the  agreement  expressly  authorised 
to  be  taken,  should  be  treated,  as  between 
the  parties,  as  a  means  of  securing  the  pay- 
ment of  the  $4,000;  the  right  being  reserved 
to  enforce  such  Judgments  for  the  full 
amount,  as  well  as  any  other  security  which 
the  company  might  have  after  the  lapse  of 
two  years.  So  far  as  the  rights  of  third 
parties  were  concerned,  the  Equitable  Com- 
pany had  no  right  to  make  these  Judgments 
Hens  for  anything  more  than  the  amount 
actually  due  thereon;  but  it  was,  even  as 
against  the  rights  of  third  parties,  compe- 
tent for  them  to  provide  that  payments 
made  by  Austin  thereafter  should  be  appro- 
priated first  to  unsecured  claims.  And  if 
this  agreement  was  entered  into  in  good 
foith,  with  no  intent  to  defraud  Mrs.  Austin 
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or  any  one  else  haying  an  interest  In  tbe 
property  which  would  be  subject  to  the  liens 
of  the  JudgmentSt  such  third  persons  would 
have  no  right  to  object  when  Austin  used 
money  derived  from  other  property  owned  by 
him  to  pay  the  unsecured  advances  made 
to  him  at  the  time  the  claims  of  the  build- 
ing and  loan  association  were  purchased. 
He  had  no  right,  as  against  such  persons,  to 
make  the  loan  deeds  security  for  anything 
more  than  the  money  advanced  at  the  time 
they  were  made,  but  be  did  have  a  right  to 
use  his  money  to  pay  other  debts,  leaving 
the  debts  secured  by  the  loan  deeds  still 
unpaid.  ■  The  agreement  did  not,  in  terms, 
specify  that  the  $4,000  should  bear  interest, 
but  it  was  stipulated  that  Austin  should  pay 
rent  at  the  rate  of  $40  per  month  for  the 
property  embraced  in  the  security  deed.  The 
auditor  has  found  that  this  part  of  the 
contract  was  simply  a  scheme  to  evade  the 
usury  laws  and  obtain  12  per  cent  interest, 
and  this  is  manifestly  correct.  The  Judge 
held  that  the  Equitable  Ck)mpany  was  en- 
titled to  charge  only  6  per  cent,  interest  up- 
on the  principal  of  the  Judgments  which 
were  thereafter  rendered  under  the  terms 
of  title  agreement  There  is  no  exception  to 
this  ruling,  and  that  rate  only  will  be  al- 
lowed in  determining  the  amount  due  on 
the  executions. 

In  accordance  with  the  agreement,  Judg- 
ment was  taken  in  one  case  for  $1,889.90 
principal,  and  in  the  other  case  for  $1,207.- 
56  principal;  that  being  the  Judgment  upon 
which  the  execution  levied  was  issued.  Sub- 
sequently to  June  8,  1899,  it  was  pureed  be- 
tween Austin  and  the  Equitable  Company 
that  the  property  embraced  in  the  security 
deed  and  in  which  Mrs.  Austin  had  no  in- 
terest, should  be  purchased  for  $2,750,  and 
Austin  should  be  allowed  credit  for  this 
som.  There  was  no  direction  by  him  as  to 
how  this  credit  should  be  applied,  nor  had 
the  Equitable  Company  actually  applied  it 
in  any  given  way  before  this  litigation  be- 
gan. This  credit  should  therefore  be  ap- 
plied according  to  the  intention  of  Austin 
and  the  Equitable  Company,  as  drawn  from 
the  agreement  of  June  8,  1899,  and  the  ch> 
cumatances  under  which  that  agreement 
was  entered  into;  paying  due  regard  to  the 
rights  of  Mrs.  Austin  as  the  equitable  own- 
er of  the  property  levied  on.  See  Pritchard 
V.  Comer,  71  Qa.  18;  HoUey  v.  Hardeman, 
76  Oa.  32& 

On  June  8,  1899,  the  amount  due  by  Aus- 
tin to  the  Equitable  Company  on  the  various 
claims  held  by  it  against  him  was  in  excess 
of  $4,000.  The  Equitable  Company  purchas- 
ed the  claims  of  the  building  and  loan  asso- 
ciation represented  by  the  execution  levied, 
and  also  advanced  $690.25  upon  the  faith  of 
Austin's  apparent  ownership  of  the  property. 
It  does  not  appear  that  the  Mitchell  notes, 
with  Austin's  indorsement,  were  purchased  on 
the  faith  of  this  property;  and  the  Lanford 
execution  was  not  owned  by  the  Equitable 


Company,  as  shown  by  the  record,  on  June 
S,  1899.  Tbe  three  claims  which  the  Eq- 
uitable Company  purchased  from  the  build- 
ing and  loan  association,  and  the  $630.25  ad- 
ditional advance  made  to  Austin  on  June  8, 
1899,  principal.  Interest,  and  costs,  aggregate 
about  $3,900.  At  that  time,  on  account  of 
the  circumstances  under  which  the  claims 
were  purchased  and  the  additional  advance 
made,  the  Equitable  Company  was  in  a  posi- 
tion where  it  could  say  to  Mrs.  Austin:  "You 
have  permitted  your  husband  to  take  title  to 
this  property  of  yours  in  his  own  name.  It 
is  true  that  you  were  both  in  possession,  but 
the  law  charged  me  with  the  duty  of  in- 
quiring of  your  husband  as  to  the  true  state 
of  the  title.  I  have  made  due  inquiry,  and 
he  has  come  to  me  and  stated,  in  effect,  that 
he  is  the  owner,  and  you  are  not;  and,  there- 
fore, as  between  us,  my  equity  is  superior  to 
yours,  and  the  law  will  authorize  me  to 
treat  the  property  as  his,  and  not  yours." 
This  would  be  true  as  to  the  debt  represented 
by  the  security  deed  embracing  the  property 
levied  on,  and  also  with  reference  to  the  ad- 
ditional advance,  but  would  not  be  true  as 
to  the  amount  represented  by  the  other  se- 
curity deed.  When  the  Equitable  Company 
and  Austin  agreed  that  the  property  in  which 
his  wife  had  no  interest  should  be  taken  by 
that  company  at  a  fixed  valuation  of  $2,750, 
and  Austin  be  given  credit  for  that  amount 
we  think  it  would  be  not  only  in  accord  with 
the  intention  of  Austin  and  the  Equitable 
Company,  as  manifested  by  the  transactions 
between  them,  but  it  would  also  be  paying 
due  regard  to  Mrs.  Austin's  rights  as  equita- 
ble owner  of  the  other  property,  which  she  is 
entitled  to  have  respected,  that  this  amount 
should  be  appropriated  first  to  the  complete 
discharge  of  the  Judgment  which  had  a  spe- 
cial lien  upon  that  proi)ert7.  This  appro- 
priation should  be  made  as  of  August  7,  1900, 
the  date  of  the  sheriff's  sale.  The  amount 
due  on  the  Judgment  of  that  date,  principal. 
Interest  and  the  costs  of  obtaining  the  Judg- 
ment calculating  interest  at  6  per  cent  on 
the  principal,  is  $2,081.78.  We  do  not  think 
that  Austin  should  be  charged  with  the  ex- 
penses of  the  sale,  as  it  is  manifest  from  the 
agreement  between  him  and  the  Equitable 
Company  that  he  was  to  be  entitled  to  a  net 
credit  of  $2,750,  and  that  the  sherilTs  sale 
was  made  merely  to  confirm  the  title  of  the 
Equitable  Company,  and,  so  far  as  the  rec- 
ord discloses,  was  not  absolutely  essential 
for  that  purpose.  After  the  payment  of  this 
Judgment  there  would  remain  of  the  $2,750^ 
$718.22.  There  being  nothing  in  the  record  to 
indicate  that  the  contract  of  June  8,  1899. 
was  made  for  the  purpose  or  with  the  in- 
tention of  defrauding  Mrs.  Austin — in  fact 
at  that  time  the  Equitable  Company  did  not 
know  that  Mrs.  Austin  had  an  interest  in 
any  of  the  property — ^It  is  permissible  to  ap- 
ply the  payment  according  to  the  intention 
of  Austin  and  the  company.  It  is  clear  that 
the   company   desired  to  hold   its   secund 
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claims,  to  be  used  for  the  purpose  of  making 
it  whole,  and  It  was  legal  for  it  to  do  so^ 
and  therefore  the  payments  made  should  be 
appropriated  first  to  the  unsecured  claim. 
While  it  would  not  be  entitled  to  have  the 
payments  to  be  made  applied  to  those  un- 
secured claims  which  were  not  connected  in 
any  way  with  the  property  that  it  held,  it 
would  be  entitled  to  apply  them  to  the  un- 
secured claim  represented  by  the  advance 
made  upon  the  faith  of  Austin's  apparent 
ownership,  and  therefore  the  additional  ad- 
vance should  be  next  paid.  On  August  7, 
1900;,  there  was  due  on  this  advance,  calcu- 
lating interest  at  7  per  cent,  $681.72;  and, 
after  appropriating  a  sufficient  amount  to 
pay  this  sum,  there  remains  of  the  $^,750, 
$37.50.  On  August  7,  1900,  there  was  due  on 
the  execution  levied  $1,207.56  principal,  and 
6  per  cent  interest  on  this  sum  from  June 
8, 1899,  amounts  to  $84.52.  Applying  the  bal- 
ance of  the  payment  to  the  interest,  the 
amount  remaining  due  on  the  execution  lev- 
ied on  August  7,  1900,  would  be  $1,207.56 
principal,  $47.02  interest,  and  $8.75  costs, 
and  -  the  principal  of  this  execution  would 
bear  interest  from  the  date  last  named  at 
the  rate  of  6  per  cent,  per  annum.  We  do 
not  think  the  Equitable  Company  is  entitled 
to  enforce  the  execution  levied  for  any  other 
sums  than  the  amount  due  on  it,  which  we 
find  to  be  the  sum  above  stated.  The  Lan- 
ford  execution  cannot  be  enforced,  either 
by  itself,  or  under  cover  of  the  execution 
levied  against  the  property  claimed  by  Mrs. 
Austin.  It  appears  from  the  record  that  the 
Lanford  execution  wits  not  transferred  to  the 
Equitable  Company  until  April  10,  1900,  long 
after  the  agreement  between  Austin  and  the 
Equitable  Company  in  reference  to  the 
amount  of  his  indebtMness;  and  nothing  ap- 
pears to  indicate  that  the  money  used  to 
purchase  this  execution  was  advanced  at  the 
instance  of  Austin^  or  in  any  other  way  upon 
the  faith  of  the  property  in  dispute.  We  do 
not  think  that  Mrs.  Austin  is  charg^ble 
with  the  amount  paid  out  for  insurance,  as 
it  does  not  appear  from  the  record  that, 
either  in  the  security  deed  or  by  agreement, 
it  was  provided  that  insurance  premiums 
paid  out  should  be  secured  by  that  instru- 
ment The  property  is  liable  for  so  much  of 
the  tax  execution  transferred  to  the  Equita- 
ble Company  as  represents  the  taxes  upon 
that  property,  and,  as  we  understand  from 
the  decree,  the  Judge  has  found  this  sum  to 
be  $42.27*  These  executions  are  themselves 
to  this  extent  liens  upon  the  property,  and 
would  be  liens  independently  of  any  arrange- 
ment between  Austin  and  the  Equitable  Com- 
pany. 

This  litigation  should  end.  The  Equitable 
Company  is  entitled  to  collect  the  amounts 
due  to  it  which  the  law  charges  upon  this 
property,  and  Mrs.  Austin  is  entitled  to  dis- 
charge her  property  from  these  claims  by  an 
early  payment  if  she  so  desires,  or.  If  she 
permits  the  property  to  be  sold,  she  is  en- 


titled to  the  surplus  after  the  payment  of 
such  claims  of  the  Equitable  Company  as 
are  lawful  charges  upon  the  property.  We 
are  therefore  of  opinion  that  we  should  ex- 
ercise the  power  which  the  law  gives  us  to 
make  a  final  decision  in  the  case,  by  giving 
such  directions  as  to  the  decree  as  will  bring 
about  a  speedy  termination  of  this  too  long 
protracted  litigation.  The  Judge  should  en- 
ter a  decree  declaring  that  the  amount  due 
on  the  execution  levied  was  on  August  7, 
1900,  $1,207.56  principal,  $47.02  interest  and 
$8.75  costs,  and  6  per  cent  Interest  from  that 
date  on  the  principal  sum  until  paid,  and 
that  these  sums  are  a  charge  upon  the  land 
levied  on,  and  also  that  the  tax  executions  to 
the  amount  of  $42.27,  besides  interest  and 
costs  thereon,  are  charges  and  liens  upon  the 
land.  It  should  be  provided  that  if  Mrs. 
Austin,  within  30  days  from  the  date  that 
the  decree  is  entered,  shall  pay  to  the  sherifT 
the  amounts  above  referred  to,  and  also  the 
costs  of  the  present  case,  exclusive  of  the 
costs  incurred  in  bringing  the  case  to  this 
court  and  including  one-half  of  the  expenses 
of  the  auditor's  fee  and  the  hearing  before 
the  auditor,  if  the  same  has  not  already  been 
paid,  she  shall  be  entitled  to  have  the  exe- 
cution levied  on  and  the  tax  executions  above 
referred  to  marked  satisfied  and  declared  to 
be  no  longer  liens  upon  the  land  in  dispute, 
and  that  if  she  should  fail  to  do  this  within 
the  time  specified,  then  the  execution  levied 
shall  proceed,  and  from  the  proceeds  of  the 
sale  the  costs  of  the  levy  and  sale,  and  the 
costs  of  this  case  above  referred  to,  be  first 
paid,  the  remainder  of  the  proceeds  be  ap- 
'  plied  to  the  payment  of  the  execution  levied, 
and  the  tax  executions;  any  surplus  remain- 
ing to  be  paid  over  to  Mrs.  Austin  or  her 
attorney  of  record.  The  costs  of  this  writ  of 
error  and  all  the  costs  of  bringing  the  case 
to  this  court  are  to  be  taxed  in  the  court  be- 
low against  the  defendant  in  error. 

Judgment  affirmed,  with  directions.     All 
the  Justices  concur. 


022  Qa.  616) 
BAILEY  et  aL  v.  McALPIN,  Ordinary. 

(Supreme  Court  of  Georgia.    March  25,  1905.) 

XVIOENCB— JUDICIAL  KOTICS— STATK  OFFICERS 
—EXECUTORS  AND  ADMINISTRATORS— ACTIONS 
AGAINST  —  BOND  —  EQUITY  JURISDICTION- 
STARE  DECISIS  —  ADMINISTRATOR  OS  BONIS 
NON— COUNTY  ADMINISTRATOR— RKlfBDIBS  ON 
BOND— BVIDBNCl&T-RES   OESTJE. 

1.  The  courts  of  this  state  are  bound  to  take 
notice  of  who  are  the  public  officers  of  the  state 
where  the  law  requires  such  officers  to  be  com- 
missioned by  the  Oovernor. 

[Ed.  Note. — For  cases  in  point,  see  voL  20^ 
Cent.  Dig.  Evidence,  K  06-71.] 

2.  Prior  to  1820  suit  could  not  be  brought 
against  the  legal  rej^resentative  of  a  deceased 
person  and  the  sureties  on  his  bond  until  there 
had  been  a  suit  and  judgment  establishing  a 
liability  against  the  princapal  In  his  represen- 
tative capacity,  and  also  a  suit  against  hinr  in 
his  individual  capacity  establishing  a  devastavit. 
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3.  The  effect  of  the  act  of  1820  (Cobb'i  Dig. 
p.  484),  as  construed  by  the  Supreme  Coartt 
was  to  render  the  suit  against  the  legal  repre- 
sentative in  his  capacity  as  an  individual  unnec- 
essary, and  not  to  dispense  with  the  necessity 
of  a  prior  suit  and  judgment  against  him  in  his 
representative  capacity. 

4.  A  court  of  equity  could  entertain  jurisdic- 
tion of  a  suit  agamst  a  legal  representative  and 
the  sureties  on  his  bond  in  the  Grst  instance, 
where  there  was  no  remedy  at  law,  or  where 
the  remedy  at  law  was  for  any  reason  inade- 
qnate. 

[Ed.  Note. — For  cases  In  point,  see  vol.  10. 
Gent  Dig.  Equity,  §f  140,  160;  vol.  22,  Cent 
Dig.  Executors  and  Administrators^  |  2507.] 

5.  The  effect  of  that  provision  in  Code  1863.  | 
2470,  which  declared  that  "no  prior  judgment 
establishing  the  liability  of  the  administrator  or 
a  devastavit  by  him  shall  be  necessary  before 
suit  against  the  sureties  on  the  bond,"  was  to 
permit  a  suit  to  be  brought  on  the  bond  in  the 
first  instance  against  the  administrator  and  his 
sureties. 

a  The  change  of  the  word  •'or"  into  "^for," 
following  the  word  "administrator"  in  the  sec- 
tion of  the  Code  of  1863  above  referred  to, 
which  was  made  in  the  Code  of  1868,  and  fol- 
lowed in  the  subsequent  Codes,  will  be  attribut- 
ed to  oversight,  accident,  or  mistake,  rather  than 
to  a  deliberate  intention  to  substantially  change 
the  law  as  laid  down  in  that  section ;  and,  con- 
sequently, under  the  law  as  it  now  exists,  a  suit 
may  be  brought  on  the  bond  against  an  admin- 
istrator and  his  sureties  without  first  obtaining 
judgment  against  him  either  in  his  individnal 
or  representative  capacity. 

7.  The  ruling  in  Henderson  v.  Levy,  62  Qa. 
85,  being  concurred  in  by  only  two  judges,  and 
the  decision  in  Richardson  v.  Whitworth,  80 
S.  B.  573,  103  Ga.  741,  being  concurred  in  by 
only  five  justices,  are  not  controlling,  and  will 
not  be  followed,  as  they  are  in  conflict  with  the 
ruling  in  Morgan  v.  West,  48  Ga.  276,  which 
was  a  decision  by  three  judges. 

8.  An  administrator  de  bonis  non  may  bring  a 
suit  against  his  predecessor  and  the  sureties  on 
his  bond  in  the  first  inBtance^  without  establish- 
ing against  the  principal  either  a  liability  in  his 
representative  capacity  or  a  devastavit  by  him. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  22. 
Cent  Dig,  Executors  and  Administrators,  | 
2521.] 

9.  A  county  administrator,  who  has  been  ap- 
pointed administrator  de  bonis  non  of  an  es- 
tate, may  call  to  an  account  a  former  county 
administrator,  who  was  appointed  administrator 
on  the  estate  and  removed,  by  bringing  suit 
s^ainst  such  county  administrator  and  the  sure- 
ties on  his  official  bond. 

10.  Persons  interested  in  tfas  administration  of 
an  estate  vested  in  a  county  administrator,  who 
has  not  been,  required  to  give  any  other  bond 
than  as  county  administrator,  are  entitled  to 
the  same  remedies  on  such  bond  as  the  law  af^ 
fords  to  persons  interested  in  any  estate  upon 
the  ordinary  bond  of  the  administrator. 

11.  A  person  interested  in  the  administration 
of  an  estate  vested  in  a  county  administrator 
may  bring  suit  on  his  bond  without  joining  as 
coplaintiiis  persons  interested  in  other  estates 
the  administration  of  which  has  been  vested  in 
the  county  administrator,  and  who  have  griev- 
ances against  him. 

12.  A  recovery  against  a  eonnty  administrator 
and  the  sureties  on  his  bond  by  one  interested 
in  an  estate  vested  in  him  for  a  sum  less  than 
the  full  penalty  in  the  bond  does  not  exhaust 
all  remedies  on  the  bond,  but  persons  interest- 
ed in  other  estates  who  majr  be  aggrieved  by  his 
conduct  may  bring  other  suits  and  recover  other 
judgments  until  the  full  penalty  in  the  bond 
has  been  exhausted. 

13.  The  admissions  of  the  principal,  made  dur- 
ing the  transaction  of  the  business  for  which 


the  surety  is  bound,  become  a  part  of  the  res 
gests,  and  are  admissible  against  the  surety; 
otherwise  they  are  not 

14.  In  a  suit  by  an  administrator  de  bonis  non 
against  his  predecessorj  who  had  been  removed, 
and  the  sureties  on  his  official  bond,  evidence 
showing  that  the  i)rincipal  had,  during  the  time 
of  his  administration,  received  assets,  and  had, 
after  his  removal,  failed  and  refused,  upon  de-* 
mand,  to  deliver  such  assets  to  his  successor, 
establishes  a  prima  facie  liability  on  the  bond. 

15.  The  evidence,  without  reference  to  that 
which  was  illegally  admitted,  demanded  the 
verdict  rendered;  and  no  sufficient  reason  has 
been  shown  for  reversing  the  judgment 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Savannah;  T. 
M.  Norwood,  Judge. 

Action  by  Henry  McAlpin,  ordinary,  for 
the  use  of  Wade,  administrator,  against  P. 
L.  Bailey  and  others.  Judgment  for  plalntiflT. 
Defendants  bring  error.    Affirmed. 

See  48  S.  B.  699. 

McAlpin,  as  ordinary,  brought  suit  on  a 
county  administrator's  bond,  for  the  use  of 
Wade,  as  admlnlstra^tor  of  the  estate  of  Por- 
ter, against  Frlpp,  as  principal,  and  Bailey 
and  Harrison,  as  sureties,  alleging  that  in 

1901  Frlpp  was  county  administrator,  and  as 
such  gave  bond  as  required  by  law,  with 
Bailey  and  Harrison  as  sureties;    that  In 

1902  Frlp  was,  by  ylrtue  of  his  office,  as  coun- 
ty administrator,  vested  with  the  administra- 
tion of  Porter's  estate,  and  took  possession  of 
the  assets  of  the  estate;  that  on  June  9, 
1903,  the  resignation  of  Frlpp  as  county  ad- 
ministrator was  accepted  hj  the  ordinary, 
and  Wade  appointed  in  his  stead,  and  on  Oc- 
tober 8,  1908,  Frlpp's  letters  of  administra- 
tion on  the  estate  of  Porter  were  revoked, 
and  Wade  was  appointed  In  his  place;  that 
the  amount  due  the  estate  of  Porter  by  Frlpp 
at  the  time  of  revocation  of  his  letters  of 
administration  and  the  appointment  of  Wade 
was  $203.29;  that  Wade,  as  administrator  of 
the  estate  of  Porter,  demanded  of  Frlpp  this 
sum,  which  Frlpp  failed  to  pay,  admitting 
that  he  did  not  then  have  the  same,  or  an j 
part  thereof.  A  copy  of  Frlpp's  bond  as 
coonty  administrator  and  of  his  returns  up- 
on the  estate  of  Porter,  showing  the  amount 
due  the  estate  In  his  hands  to  be  the  sum 
above  referred  to,  were  attached  to  the  peti- 
tion as  exhibits.  Frlpp  and  the  sureties  were 
each  dulj  served.  Frlpp  filed  an  answer. 
Harrison  appeared  and  filed  a  written  mo- 
tion to  quash  the  suit  on  the  ground  that  five 
separate  and  distinct  suits  had  been  brought 
on  the  bond  of  Frlpp  as  administrator,  when 
all  of  the  claims  against  him  In  that  ca- 
pacity should  have  been  united  in  one  suit 
This  motion  was  overruled.  Bailey  and  Har- 
rison filed  k  demurrer  to  the  petition  upon 
various  grounds,  but  at  the  hearing  insist- 
ed on  only  three  of  them;  these  three  beings 
that  the  petition  failed  to  show  when  and 
how  McAlpin  became  ordinary,  and  did  not 
set  forth  his  commission  and  qualification 
thereimder;  that  the  petition  did  not  show 
that  Frlpp  had  ever  been  called  to  account  by 
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the  ordinary,  and  had  been  adjudged  to  be  in 
default  as  administrator;  and  that  there  was 
no  allegation  that  Fripp  had  been  sued  to 
judgment  and  had  failed  to  respond  there- 
to. The  demurrer  was  overruled.  Harrison 
and  Bailey  filed  an  answer,  in  which  they 
.  admitted  that  they  signed  the  bond  sued  on, 
but  averred  that  they  could  neither  admit  nor 
deny  the  other  allegations  tn  the  petition  for 
want  of  information.  They  offered  an 
amendment  to  their  answer,  in  which  it  was 
alleged  that  McAlpin  had  Instituted  suit 
against  Fripp,  as  principal,  and  Bailey  and 
Harrison,'  as  sureties  upon  the  county  ad- 
ministrator's bond,  for  the  use  of  Wade  as 
administrator  of  the  estate  of  Brailsford, 
and  had  recovered  a  Judgment  thereon  for 
$183.03,  and  averred  that  this  Judgment  was 
a  bar  to  any  further  suit  upon  the  bond. 
The  court  refused  to  allow  the  amendment 
The  plaintiff  introduced  testimony  tending  to 
establish  the  allegations  of  the  petition,  and 
the  defendants  Introduced  no  testimony. 
The  court  directed  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  sued  for.  Bailey 
and  Harrison  made  a  motion  for  a  new  trial 
upon  various  grounds,  which  was  overruled. 
They  excepted  to  this  ruling  and  to  the  other 
rulings  before  referred  to. 

Osborne  &  Lawrence  and  Twiggs  &  Oliver, 
for  plaintiffs  in  error.  W.  H.  Wade,  for  de- 
fendant in  error. 

COBB,  J.  1.  The  courts  of  this  state  are 
bound  to  take  Judicial  notice  of  who  are  the 
public  officers  of  the  state  holding  under  com- 
missions issued  by  the  Governor.  Ponder  ▼. 
Shumans,  80  Ga.  506,  5  S.  E.  602  (2);  Abrams 
V.  State,  121  Ga.  170,  48  S.  E.  965.  The  or- 
dinaries of  the  several  counties  of  this  state 
are  commissioned  by  the  Governor.  As  the 
petition  alleged  that  McAlpin  was  the  ordi- 
nary of  Ghatham  county,  it  was  not  neces- 
sary that  there  should  be  any  averment  as 
to  his  election  and  qualification.  Judicial 
notice  will  be  taken  of  the  fact  that  he  was 
the  Incumbent  of  that  office  at  the  time  of 
the  official  acts  alleged  to  have  been  per- 
formed by  him. 

2-7.  Prior  to  1820  it  was  necessary,  before 
suit  could  be  brought  against  the  snretlds 
upon  an  administrator's  bond,  that  a  de- 
vastavit should  be  established  against  the 
administrator,  and  to  accomplish  this  it  was 
necessary  to  bring  a  suit  against  him  in  his 
representative  capacity,  and  exhaust  the  as- 
sets of  the  estate  in  his  hands,  and  then  bring 
a  suit  against  him  in  his  individual  capacity 
and  eachaust  his  individual  assets;  the  two 
suits  being  absolutely  essential  before  stdt 
could  be  brought  against  the  administrator 
and  the  sureties  on  his  bond.  On  December 
13,  1820  (Cobb's  Dig.  p.  484),  an  act  was 
passed  which  recited  that,  it  having  been  de- 
cided by  the  snperlor  courts  that  suit  could 
not  be  instituted  against  the  sureties  of  ex- 
ecutory administrators,  or  guardians  on  their 


bonds  untn  the  prindpal  should  have  been 
sued  to  Insolvency,  and  as  a  great  injury 
would  flow  to  those  who  might  be  Interested 
in  the  assets  of  estates,  it  was  enacted  that 
the  sureties  on  such  bonds  should  be  consid- 
ered as  Joint  or  Joint  and  several  obligors 
with  the  principal,  so  as  to  authorize  heirs, 
distributees,  administrators  de  bonis  non,  and 
others  concerned,  to  sue  the  principal  and 
sureties,  or  either  of  them,  in  the  same  ac- 
tion; provided  that,  if  the  principal  was 
within  the  limits  of  the  state,  he  should  be 
first  sued,  or  should  be  sued  in  the  same  ac- 
tion with  the  sureties,  but  In  the  latter  event 
he  should  be  distinguished  in  the  action  as 
principal;  and  that  the  execution  Issued  on 
the  Judgment  should  be  levied  first  of  the 
property  of  the  principal,  and.  If  that  was 
Insufficient  to  satisfy  the  same,  it  might  be 
levied  upon  the  property  of  the  sureties  to 
collect  such  an  amount  as  would  be  necessary 
to  satisfy  the  execution  in  full.  In  Ray  v. 
Justices  (1848)  6  Ga.  303,  308,  it  was  held 
that  the  act  of  1820  was  intended  to  save 
one  suit,  and  to  allow  the  sureties  to  be  Join- 
ed with  the  principal,  not  in  the  first  in- 
stance, when  he  is  sued  representatively,  but 
in  the  next  action,  when  he  is  charged  per- 
sonally with  the  devastavit  Judge  Lumpkin 
said  in  that  case  that  he  knew  it  was  sup- 
posed that  the  act  of  1820  allowed  the  prin- 
cipal and  sureties  to  be  sued  in  the  first 
Instance,  and  that  he  at  one  time  enter- 
tained that  opinion  himself,  but  had  reached 
the  conclusion  that  the  effect  of  that  act  was 
simply  to  eliminate  the  second  suit  formerly 
necessary  against  the  administrator  in  bis  in- 
dividual capacity.  This  decision  was  fol- 
lowed in  Justices  v.  Sloan  (1840)  7  Ga.  81, 
where  Judge  Nlsbet  said  that  some  differ- 
ence of  opinion  had  prevailed  among  the 
members  of  the  profession  and  the  circuit 
Judges  as  to  the  true  construction  of  the  act 
of  1820,  and  that  there  had  been  some  doubt 
on  this  question  In  the  minds  of  members  of 
this  court,  but  that  after  elaborate  and  dili- 
gent research  that  doubt  was  dispelled,  and 
they  were  now  satisfied  with  the  correctness 
of  the  ruling  then  followed.  In  1862  an  act 
was  passed  which  provided  that  upon  the 
rendition  of  a  Judgment  In  favor  of  a  party 
against  an  executor  or  administrator  upon 
any  liability  of  the  decedent,  and  a  return  of 
nulla  bona,  suit  might  at  once  be  instituted 
upon  the  bond  of  the  executor  or  adminis- 
trator, and  Judgment  recovered  against  the 
principal  and  sureties  in  the  same  action; 
that,  if  the  principal  was  dead,  and  had  no 
legal  representative,  or  had  removed  beyond 
the  limits  of  the  state,  suit  might  be  Iwonght 
against  the  sureties  alone  on  the  bond;  that, 
if  any  executor  or  administrator  failed  to 
settle  or  account  with  a  distributee  or  leg- 
atee, suit  might  be  brought  on  the  bond  in 
the  first  instance,  and  Judgment  recovered 
against  the  principal  and  sureties,  without  a 
suit  against  the  administrator  or  executor  in 
his  representative  capacity;  that,  if  •  guard- 
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Ian  failed  or  refused  to  settle  or  account  with 
his  ward,  the  ward  might,  upon  coming  of 
age^  sue  the  guardian  and  his  sureties  with- 
out first  suing  the  guardian;  and  that  if  an 
administrator,  executor,  or  guardian  had  re- 
moved or  resided  beyond  the  limits  of  the 
state,  or  had  placed  himself  in  a  situation 
where  he  would  be  subject  to  attachment,  a 
party  at  interest  might  institute  suit  against 
the  sureties  on  the  bond  in  the  first  Instance, 
without  having  obtained  a  Judgment  against 
the  principal  in  his  representative  capacity; 
but  that  when  Judgment  was  obtained 
against  the  principal  and  sureties  in  such  a 
suit  the  property  of  the  sureties  should  not 
be  levied  on  until  the  property  of  the  prin- 
cipal was  exhausted,  which  might  be  evi- 
denced by  a  return  of  nulla  bona.  Acts 
1851-^2,  p.  235. 

In  1856  an  act  was  passed  which  recited 
that,  it  having  been  the  intention  of  the  Gen- 
eral Assembly,  in  the  passage  of  the  act  of 
1852,  to  give  to  the  creditors  the  same  rem- 
edy as  was  therein  given  to  legatees,  distrib- 
utees, and  wards,  it  was  enacted  that  when 
such  representatives  should  remove  from  the 
state,  or  place  themselves  in  a  position  where 
they  would  be  subject  to  attachment,  it  was 
lawful  for  any  person  having  demands 
against  them  to  institute  suits  against  the 
sureties  on  their  bonds  in  the  first  instance, 
without  first  obtaining  Judgment  against 
them  in  their  representative  capacity.  Acts 
1855-56,  p.  145.  In  Johnson  v.  Koockogey 
(1857)  23  Oa.  18i,  Judge  Benning,  in  dealing 
with  a  question  not  involved  in  the  present 
discussion,  said  that  he  much  questioned  the 
soundness  of  the  ruling  in  Justices  v.  Sloan» 
supra.  In  Alexander  y.  Mercer  (1840)  7  Ga. 
549,  it  was  held  that  a  bill  in  equity  might 
be  maintained  against  an  administrator  and 
the  sureties  on  his  bond  without  first  obtain- 
ing Judgment  against  the  principal,  where  the 
Interposition  of  a, court  of  equity  was  neces- 
sary to  give  to  a  person  interested  In  the  as- 
sets of  the  estate  complete  relief.  See,  also. 
Woods  V.  Woods,  7  Ga.  687;  Justices  y. 
Hemphill,  0  Ga.  65.  The  provisions  of  the 
Acts  of  1S52  and  1856  are  now  contained  in 
CiT.  Code  1895,  H  8501  to  3504,  inclusive, 
and  2536,  in  practically  the  identical  lan- 
guage that  they  were  embodied  in  the  Code 
of  1868.  Bee  (Dode  1863,  f  8295  et  seq.  Sec- 
tion 2470  of  the  Code  of  1863  is  in  the  fol- 
lowing language:  "The  administrator  and 
his  sureties  shall  be  held  and  deemed  Joint 
and  several  obligors,  and  may  be  sued  as 
such  In  the  same  action,  and  if  the  adminis- 
trator is  beyond  the  Jurisdiction  of  this  state, 
cr  Is  dead,  and  his  estate  unrepresented,  or 
is  in  such  position  that  an  attachment  may 
be  issued  against  him,  the  sureties  or  any 
one  or  more  of  them  may  be  sued.  No  prior 
Judgment  establishing  the  liability  of  the 
adndnistrator  or  a  devastavit  by  blm,  shall 
be  necessary  before  suit  against  the  sureties 
on  the  bond.'*  This  section  is  certainly  In 
part  a  codification  of  the  Acts  of  1820,  1852, 


and  1856.  The  question  Is,  is  It  a  mere  codi- 
fication, or  does  it  introduce  new  law  in  any 
particular?  Under  the  act  of  1820,  as  inter- 
preted by  this  court,  a  suit  against  an  ad- 
ministrator in  his  representative  capacity 
was  absolutely  essential  as  a  condition  pre- 
cedent to  a  suit  against  the  sureties  on  the 
bond.  It  Is  to  be  noted  that  there  is  an  "or" 
between  the  words  "administrator*'  and  "a 
devastavit,"  and  unless  the  expressions  "lia- 
bility of  the  administrator"  and  "devastavit" 
are  to  be  used  as  meaning  the  same  thing, 
the  effect  of  the  act  was  to  dispense  with  two 
things — that  is,  a  Judgment  establishing  a 
liability  of  the  administrator,  and  a  Judg- 
ment establishing  a  devastavit  In  the  light 
of  what  must  have  been,  at  the  time  of  the 
adoption  of  the  Code,  the  still  existing  doubts 
as  to  the  soundness  of  the  ruling  in  the  Ray 
Case  as  to  the  effect  of  the  act  of  1820,  and 
the  ruling  that  In  equity  a  suit  might  be 
brought  against  the  administrator  and  his 
sureties  in  the  first  instance,  we  think  the 
words  "liability  of  the  administrator"  are  to 
be  construed  as  meaning  liability  in  his  rep- 
resentative capacity,  and  "devastavit"  as  lia- 
bility in  his  individual  capacity;  and  there^ 
fore  the  effect  of  the  Code  was  to  lay  down 
the  rule  that  it  was  not  necessary,  as  a  con- 
dition precedent  to  suing  an  administrator 
and  the  sureties  upon  his  bond,  to  establish 
by  a  prior  suit  a  liability  against  the  prin- 
cipal either  in  his  representative  or  in  bis 
Individual  capacity.  In  other  words,  the  ef- 
fect of  the  act  was  to  accomplish  exactly 
what  was  thought  by  many  of  the  profession 
and  some  of  the  Judges  was  accomplished  by 
the  act  of  1820,  and  that  is  to  provide  a  rem- 
edy on  an  administrator's  bond  by  one  suit 
Instead  of  by  three,  as  was  necessary  before 
1820,  and  by  two,  as  was  necessary  under  the 
interpretation  that  the  act  of  that  year  re- 
ceived. This  section  of  the  Code  of  1863  ap- 
pears in  the  Code  of  1868  in  section  2468, 
and  the  word  "or"  has  been  changed  there  to 
"for,"  and  in  every  subsequent  Code  the  word 
"for"  appears.  Code  1873,  {  2507;  Code  1882, 
S  2507;  Civ.  Code  1895,  {  8398.  There  has 
been  no  express  legislation  altering  or  chan- 
ging the  provisions  of  the  section  of  the  Code 
of  1863  above  referred  to;  and  it  is  therefore 
to  be  determined  whether  the  adoption  of  the 
Code  of  1868  by  the  constitutional  conven- 
tion of  that  year,  or  the  adoption  of  the  pres- 
ent Code  by  the  General  Assembly,  with  the 
word  "for"  substituted  for  "or,"  had  the  ef- 
fect to  change  the  substance  of  the  law  of 
that  section,  If  the  change  in  the  one  word 
brought  about  this  result  The  clause  In  the 
present  Code  reads:  "No  prior  Judgment  es- 
tablishing a  liability  of  the  administrator  for 
a  devastavit  by  him  shall  be  necessary  before 
a  suit  against  the  sureties  on  the  bond."  As 
It  now  reads,  it  Is  susceptible  of  the  con- 
struction that  the  prior  Judgment  to  be  dls 
pensed  with  Is  that  which  fixed  the  liability 
of  the  administrator  as  an  individual,  and 
that  a  prior  Judgment  against  him  ir  his  rep- 
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resentatlve  capacity  Is  still  necessary,  as  tt 
was  under  the  interpretation  placed  upon  the 
act  of  1820.  When  the  clause  as  it  appears 
m  the  Code  of  1863  Is  viewed  in  the  light  of 
the  doubts  expressed  as  to  the  soundness  of 
the  decision  in  the  Ray  Case,  which  was  fol- 
lowed in  the  Sloan  Oase,  which  doubt  must 
have  been  known  to  and  probably  entertain- 
ed by  the  codiflers,  one  of  whom  was  the  re- 
porter of  this  court,  who  was  necessarily 
familiar  with  the  expressions  by  the  Judges 
In  their  opinions,  and  we  have  no  doubt  was 
thoroughly  conversant  with  the  prevailing 
opinion  of  the  profession  in  reference  to  the 
matter,  the  conclusion  is  almost  inevitable 
that  the  words  of  that  clause  were  carefully 
selected  and  used  advisedly,  with  the  pur- 
pose of  fixing  with  certainty  and  distinctness 
the  rule  for  the  future.  If  each  wcHrd  in  the 
clause  is  allowed  a  meaning,  and  the  lan- 
guage is  given  its  plain  interpretation,  the 
use  of  the  disjunctive  "or"  can  lead  to  but 
one  conclusion,  and  that  is  that  it  was  the 
purpose  of  the  codifiers  to  carry  into  the  law 
of  the  state  what  so  many  lawyers,  and  not 
a  few  Judges,  thought  was  the  true  interpre- 
tation of  the  act  of  1820.  We  have  no  doubt 
as  to  the  meaning  of  this  clause  as  it  there 
stands,  and  little  doubt  that  it  was  placed 
there  to  have  exactly  the  meaning  we  have 
applied  to  it  Now,  is  this  carefully  worded 
clause  in  the  Code,  accomplishing  a  purpose 
which  is  so  consistent  with  reason,  and 
which  was  believed  to  have  been  sought  after 
by  the  framer  of  the  act  of  1820,  to  be  en- 
tirely done  away  with  by  reason  of  the  fact 
that  the  compiler  of  the  Code  of  1868  allowed 
one  single  letter  to  find  its  place  in  that  sec- 
tion, which  changed  a  word,  and  thereby 
changed  the  entire  meaning  of  the  clause? 
There  being  nothing  in  the  legislation  of  this 
state  expressly  changing  or  amending  the  sec- 
tion of  the  Code  of  1863,  and  no  legislation 
which  might  be  construed  as  an  interpreta- 
tion of  that  section,  we  think  the  interpola- 
tion of  the  letter  *T '  in  the  section  of  the 
Code  of  1868  is  rather  to  be  referred  to  over- 
sight, accident,  or  mistake,  than  to  any  de- 
liberate purpose  on  the  part  of  the  codifier  in 
the  first  instance,  or  the  constitutional  con- 
vention in  the  second  instance,  to  work  a 
radical  change  in  the  law  of  the  state.  If  it 
was  a  mere  mistake,  then  the  section  of  the 
Code  was  not  changed  by  the  action  of  the 
constitutional  convention  in  adopting  the 
Code  of  1868.  It  has  been  more  than  once 
ruled  that  the  convention,  in  adopting  the 
Code  of  1868,  did  not  adopt  mistakes  made 
in  the  compilation  of  existing  law.  City  of 
Atlanta  v.  Gas  Light  Co.,  71  Ga.  106  (la), 
and  cases  cited;  Hardeman  v.  McManus,  8^ 
Ga.  20,  8  S.  £.  733  (la).  And  what  has  been 
said  in  reference  to  the  adoption  of  the  Code 
of  1868  by  the  constitutional  convention  is 
equally  applicable  to  the  adoption  by  the 
General  Assembly  of  the  Code  of  1895.  If 
the  attention  of  the  codifiers  of  the  Code  of 
1895  had  been  called  to  the  interpolation  of 


this  one  little  letter  and  the  result  nyon  the 
meaning  of  the  section,  we  have  little  doubt 
that  they  would  have  restore^  the  section  in 
its  original  language  as  it  was  found  in  the 
Code  of  1863.  We  therefore  treat  the  sec- 
tion of  the  present  Code  as  if  "for"  is  to  be 
read  "or,"  and,  so  construing  it,  it  means 
that  a  suit  may  be  brought  against  an  ad- 
ministrator and  the  sureties  on  his  bond  in 
the  first  instance,  and  that  it  is  not  necessary 
to  establish  a  liability  against  him  either  in 
his  representative  or  individual  capacity  by 
Judgments  in  prior  suits.  That  is,  since  the 
Code  of  1863  that  can  be  done  at  law  in  one 
suit  which  formerly  required  three  suits, 
and  that  can  be  done  at  law  which  formerly 
could  be  done  only  in  equity. 

In  Morgan  v.  West,  43  Ga.  275,  an  action 
was  instituted  on  an  administrator's  bond 
against  the  principal  and  sureties  in  the 
name  of  the  ordinary  for  the  use  of  the 
plaintiff,  who  was  the  guardian  of  minors, 
and  the  intestate  of  the  principal  defend- 
ant was  a  former  guardian.  There  was  a 
demurrer  to  the  declaration  on  the  ground 
that  the  suit  on  the  bond  could  not  be  main- 
tained until  a  suit  had  been  first  brought 
and  Judgment  obtained  against  the  adminis- 
trator and  a  return  of  nulla  bona.  Judge 
Warner  said:  "Under  the  2468th  section  of 
the  Code  [Civ.  Code  1895,  8  3398],  a  suit  may 
be  brought  on  the  administrator's  bond  with- 
out first  obtaining  a  Judgment  against  the 
administrators  for  a  devastavit  by  them  and 
a  return  of  nulla  bona."  This  ruling  has  the 
effect  to  construe  the  Code  as  it  now  stands 
as  dispensing  with  the  necessity  of  two  suits. 
The  act  of  1820  dispenses  with  the  neces- 
sity of  a  suit  against  an  administrator  in  his 
individual  capacity,  and  under  this  ruling  the 
C^ode  dispensed  with  a  suit  against  him  in  his 
representative  capacity.  Judge  Warner,  in 
effect,  construed  the  section  as  it  now  stands 
as  meaning  the  same  thing  as  the  language 
appearing  in  the  Code  of  1863.  This  deci- 
sion was  by  three  Judges.  In  Henderson  v. 
Levy,  52  Ga.  35,  Mr.  Chief  Justice  Warner, 
after  quoting  the  clause  above  referred  to  as 
it  appears  in  the  present  Code^  said  that 
whether  this  referred  exclusively  to  suits  on 
the  bond  when  the  administrator  is  beyond 
the  Jurisdiction,  or  is  dead,  and  the  estate 
unrepresented,  or  is  in  a  position  where  he 
would  be  subject  to  an  attachment,  might 
be  admitted  to  be  a  doubtful  question,  but 
that  "all  that  can  be  claimed  under  this  sec- 
tion, in  any  view  of  it,  as  to  the  alteration 
of  the  old  law,  is  that  no  prior  Judgment  es- 
tablishing the  liability  of  the  administrator 
for  a  devastavit  shall  be  necessary  before 
suit  against  the  sureties  on  the  bo^d."  He 
reasons  that  as  the  section  of  the  Code  in 
relation  to  'suits  against  administrators  or 
executors  by  distributees  or  legatees  and 
against  guardians  by  wards  and  any  other 
person,  when  such  representative  is  dead 
and  his  estate  Is  unrepresented,  or  he  is  be- 
yond the  Jurisdiction  of  the  oourt»  or  has 
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placed  himself  In  a  position  where  he  would 
be  liable  to  an  attachment,  uses  the  expres- 
sion "In  the  first  instance/'  this  would  have 
the  effect  to  preclude  a  creditor  from  suing 
such  representatives  and  their  sureties  on 
their  bonds  without  first  establishing  a  de- 
yastavit  by  a  prior  suit.  So  far  as  what  Is 
said  by  the  learned  chief  Justice  in  that  case 
is  In  conflict  with  what  was  ruled  in  the  case 
of  Morgan  y.  West,  the  prior  decision  is  con- 
trolling, especially  because,  while  Judge  Mc- 
Cay  concurred  In  the  Judgment  in  the  last 
case,  he  distinctly  expressed  his  dissatisfac- 
tion with  the  reasoning  of  the  chief  Justice, 
using  the  following  language:  "I  am  not 
prepared  to  say  that  in  such  a  case  the  law 
will  require  a  creditor  to  do  so  useless  and 
expensive  an  act  before  he  can  sue  the  bond. 
A  Judgment  against  the  administrator  ^- 
tablishlng  a  devastavit  is  made  unnecessary 
by  the  express  words  of  the  statute,  and  as 
In  the  case  of  waste  of  all  the  assets  by  the 
administrator,  a  suit  against  him,  as  such, 
Is  only  necessary  to  establish  the  existence 
and  waste  of  the  assets,  I  think  It  unneces- 
sary under  our  law."  In  McXulty  v.  Marcus, 
57  6a.  507,  It  was  held  that  a  suit  might  be 
maintained  against  an  administrator  on  his 
bond,  although  no  prior  Judgment  de  bonis 
testatorls  had  been  obtained  when  the  sure- 
ties were  not  parties  to  the  case.  In  the 
opinion  Judge  Bleckley  said  that  the  fact 
that  the  sureties  were  not  sued  would  relieve 
the  case  from  any  conflict  with  the  case  of 
Henderson  r.  Levy,  even  If  it  were  conceded 
that  otherwise  conflict  would  exist  In  611es 
v.  Brown,  60  6a.  658,  It  was  held  that  suit 
might  be  brought  against  the  sureties  on  an 
administrator's  bond  without  establishing  a 
devastavit  by  a  prior  Judgment  against  the 
administrator,  where  he  had  removed  from 
the  state,  and  that  this  was  true  notwith- 
standing the  administrator  had  been  served 
while  passing  through  the  state,  and  was  a 
party  to  the  suit.  In  Richardson  v.  Whlt- 
worth,  108  6a.  741,  dO  S.  E.  573,  a  decision  by 
only  five  Justices,  it  was  held  that  a  cred- 
itor of  an  intestate  could  not  maintain  an 
action  against  the  administrator  and  the 
sureties  on  his  bond  until  after  a  devastavit 
had  been  shown  by  a  prior  Judgment,  ex- 
cept where  he  had  removed  from  the  state, 
or  subjected  himself  to  attachment,  or  was 
dead  and  ills  estate  was  unrepresented. 
Cameron  v.  Justices,  1  6a.  SO,  44  Am.  Dec. 
636,  and  Justices  v.  Sloan,  7  6a.  31,  are  cit- 
ed to  sustain  the  conclusion  there  reached, 
but  both  of  these  decisions  were  before  the 
Code.  Henderson  y.  Levy,  52  6a.  85,  was 
also  cited,  but,  as  has  been  shown,  this  de- 
cision is  in  conflict  with  Morgan  v.  West, 
and  the  decision  last  referred  to  was  not  call- 
ed to  the  attention  of  the  court  6]les  v. 
Brown  is  also  referred  to  as  having  cited 
Henderson  v.  Levy  approvingly.  Reference 
is  also  made  to  Ramsey  v.  Cole,  84  6a.  147, 
10  S.  £.  598,  where  the  plaintiff  was  nonsuit- 
ed for  a  failure  to  Introduce  a  Judgment  es- 


tablishing a  devastavit  In  that  case  no 
question  was  raised  as  to  whether  it  was 
necessary  to  establish  a  devastavit  by  a  prior 
Judgment  It  seems  to  have  been  conceded 
that  this  was  necessary,  and  the  sole  ques- 
tion was  as  to  whether  the  evidence  was  suf- 
ficient to  show  a  devastavit  But,  even  if 
this  decision  Is  In  conflict  with  Morgan  v. 
West,  it  must  yield  to  that  decision.  Mor- 
gan V.  West  was  really  a  suit  by  a  creditor, 
the  real  plaintiffs  being  minors,  who  were 
suing  the  administrator  of  their  former 
guardian.  While  the  statute  expressly  au- 
thorizes a  ward,  upon  coming  of  age,  to  sue 
his  guardian  and  his  sureties  without  es- 
tablishing a  devastavit  by  a  prior  Judgment, 
the  right  of  a  minor  to  sue  the  administrator 
of  his  former  guardian  is  controlled  by  the 
same  rules  which  would  control  other  per- 
sons having  claims  against  an  administra- 
tor. In  such  a  case  the  minors  are  really 
creditors  of  the  estate  of  the  former  guard- 
Ian,  and  their, right  to  sue  is  governed  by 
the  same  rules  that  would  govern  other  cred- 
itors. They  were  neither  distributees  nor 
legatees  of  the  estate  represented  by  the  ad- 
ministrator, and,  by  a  process  of  exclusion, 
they  must  be  classified  as  creditors.  See  the 
collection  of  decisions  on  the  necessity  of  a 
prior  Judgment  in  5  Ency.  Dig.  6a«  Rep.  703, 
704. 

8.  At  common  law  an  administrator  de 
bonis  non  could  not  call  either  his  predeces- 
sor or  the  legal  representative  of  his  pred- 
ecessor to  an  account  for  any  property  which 
the  former  representative  had  converted  or 
wasted,  nor  could  he  claim  or  receive  any- 
thing but  those  goods,  chattels,  and  cred- 
its which  remained  ii^  specie  and  were  capa- 
ble of  being  identified  as  the  property  of  his 
intestate.  This  was  the  law  of  6eorgia  prior 
to  1845.  Thomas  v.  Hardwick,  1  6a.  78, 
Paschal  v.  Davis,  3  6a.  256;  Oglesby  v.  611- 
more,  5  6a.  56;  611bert  v.  Hardwick,  11  6a. 
509.  In  1845  an  act  was  passed  which  made 
the  duty  of  a  removed  executor  or  admin- 
istrator and  the  representatives  of  a  deceas- 
ed executor  or  administrator  to  account  ful- 
ly with  the  administrator  de  bonis  non. 
Cobb's  Dig.  p.  835.  It  was  held  that  un- 
der this  act  an  administrator  de  bonis  non 
might  call  a  removed  predecessor  or  the  rep- 
resentatives of  a  dead  predecessor  to  an  ac- 
count touching  the  entire  administration  of 
th  estate,  and  a  predecessor  was  liable  to 
him  as  at  common  law  he  was  liable  to 
creditors  and  distributees.  Oglesby  v.  611- 
more,  5  6a.  56;  Hardwick  v.  Thomas,  10 
6a.  266.  It  was  also  held  that  the  right 
of  an  administrator  de  bonis  non  to  call  his 
predecessor  to  an  account  did  not  devest 
the  right  of  distributees,  legatees,  and  cred- 
itors, but  was  consistent  with,  and  not  hos- 
tile to,  their  interest,  and  intended  to  be 
exercised  for  their  benefit  and  advantage. 
Shorter  y.  Hargroves,  11  6a.  658;  Knight  v. 
Lasseter,  16  6a.  151.  The  Code  of  1863  pro- 
vided that  If  there  be  n#  administrator  ap- 
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pointed,  or  If  be  fails  to  bring  the  removed 
administrator  to  account,  the  heirs  at  law 
or  distributees  or  legatees,  if  there  be  a 
will,  may  be  sued  directly  for  an  account 
and  settlement  Code  1863,  |  247a  This 
provision  now  appears  In  Gir.  Code  1895,  { 
3406.  In  Bowers  v.  Grimes,  45  Qa.  616, 
Judge  McCay  said  that  the  Code  did  not 
seem  to  contain  any  express  authority  to 
an  administrator  de  bonis  non  to.  compel  an 
account,  but  that  such  right  was  to  be  im- 
plied from  the  language  of  several  sections, 
and  that  the  act  of  1845  was  not  inconsist- 
ent with  the  Gode,  and  was  still  of  force. 
The  conclusion  was  reached  In  that  case 
that  creditors  and  heirs  might,  as  they  al- 
ways could,  call  on  the  previous  administra- 
tor or  his  representatives  for  an  account 
and  settlement,  and  that  the  administrator 
de  bonis  non  might  also  do  it;  whether  the 
administrator  de  bonis  non  would  be  held 
liable  as  for  a  devastavit  for  a  failure  to 
call  his  predecessor  to  account  depending 
upon  the  nature  of  the  estate,  the  character 
of  the  parties,  etc.;  each  case  standing  on 
its  own  facts.  In  Giles  y.  Brown,  60  Ga. 
658,  the  act  of  1845  was  considered  to  be 
still  of  force,  and  the  ruling  was  to  the 
effect  that  an  administrator  de  bonis  non 
could  call  his  predecessor  or  his  legal  repre- 
sentative to  account  by  suit  See,  also, 
Gtoodwynne  v.  Bellerby,  116  Ga.  004,  43  S. 
B.  275;  6  Bncy.  Dig.  Ga.  Bep.  843,  844.  The 
administrator  de  bonis  non  having  a  right 
to  call  his  predecessor  to  account,  he  may 
proceed  against  him  in  the  same  way  that 
any  other  person  interested  In  the  estate 
would  be  authorized  to  proceed  who  had  a 
right  to  call  him  to  account  Distributees, 
legatees,  and  creditors  at  common  law  had 
a  right  to  sue  a  removed  administrator  for 
a  devastavit,  and  they  still  have  this  right 
In  Georgia,  provided  the  administrator  de 
bonis  non  does  not  sue;  and  the  fact  that 
their  right  to  sue  is  made  dependent  upon 
his  nonaction  necessarily  indicates  that  the 
authority  to  sue  Is  conferred  upon  the  ad- 
ministrator himself.  If  the  administrator 
de  bonis  non  refuses  or  fails  to  sue,  dis- 
tributees, legatees,  and  creditors  could  sue 
the  removed  administrator  or  executor  and 
the  sureties  upon  his  bond  in  the  first  in- 
stance. And  as  the  administrator  de  bonis 
non,  in  calling  his  predecessor  to  an  account, 
is  acting  In  behalf  of  distributees,  legatees, 
or  creditors,  as  the  case  may  be,  he  is  enti- 
tled, as  their  representative,  to  the  same 
remedies  which  they  would  have  if  they 
had  sued  in  their  own  name.  Hence  the 
administrator  de  bonis  non  may  bring  a 
suit  against  his  predecessor  and  the  sure- 
ties on  his  bond  in  the  first  instance,  without 
any  prior  suit  establishing  liability  against 
him  in  his  representative  capacity,  or  a  de- 
vastavit by  him  in  his  individual  capacity. 
Ib  reaching  this  conclusion,  we  have  not 
overlooked  the  fact  that  the  act  of  1820 
Hamad  administrators  de  bonis  non  as  those 


who  were  authorized  to  bring  suit  against 
the  principal  and  sureties  on  administra- 
tors* bonds.  We  do  not  think  the  fact  that 
administrators  de  bonis  non  are  not  named 
either  in  the  act  of  1852  or  of  1856,  or  in 
section  3308  of  the  Civil  Code  of  1895,  which 
embodies  portions  of  those  acts,  would  au- 
thorize the  conclusion  tliat  It  was  the  pur- 
pose of  the  General  Assembly,  either  in  the 
Acts  or  in  the  Code,  to  deprive  such  ad- 
ministrators of  a  right  which  was  expressly 
given  in  the  act  of  1820.  Civ.  Code  1895, 
S  3398,  does  not  enumerate  the  persons  who 
may  sue,  but  simply  provides  when  an  ad- 
ministrator and  his  sureties  may  be  sued. 
The  question  as  to  who  may  sue  is  to  be  de- 
termined by  other  provisions  of  the  law  fix- 
ing the  right  to  sue,  and  the  law  vests 
the  right  to  sue  an  administrator  and  the 
sureties  on  his  bond  in  any  ohe  who  has 
an  interest  in  the  assets  of  the  estate  and 
the  faithful  administration  thereof  by  the 
administrator.  The  act  of  1845  gives  to  an 
administrator  de  bonis  non  a  right  to  sue, 
and  this  right  is  expressly  recognized  by 
Civ.  Code  1805,  |  3406. 

0.  A  county  administrator,  appointed  un- 
der the  authority  of  Oiv.  Code  1896,  .f  8376» 
does  not,  by  virtue  of  his  appointment,  be- 
come the  legal  representative  of  any  estate, 
but  upon  his  giving  the  bond  required  by. law 
he  assumes  a  position  where  he  may  be  ap- 
pointed the  legal  representative  of  such  es- 
tates as  the  ordinary  is  authorized  to  place 
in  his  hands.  When  he  resigns  his  ofiice  as 
county  administrator  he  does  not  thereby 
cease  to  be  the  administrator  of  any  estate 
of  which  he  has  been  legally  appointed  ad- 
ministrator, but  remains  as  such  until  be 
has  been  removed,  or  his  resignation .  has 
been  accepted  as  to  each  estate  that  he  rep- 
resents. Gibson  V.  Carreker,  82  Ga.  46,  9 
a  B.  124.  It  follows  from  this  that,  where 
one  has  been  appointed  county  administra- 
tor, and  has  had  the  administration  of  a  giv- 
en estate  duly  vested  In  him,  and  resigns 
his  position  as  county  administrator,  and 
is  removed  as  administrator  from  the  estate, 
and  another  is  appointed  county  administra- 
tor and  duly  appointed  administrator  de 
bonis  non  of  the  estate  of  which  the  former 
county  administrator  was  administrator,  the 
new  county  administrator,  as  administrator 
de  bonis  non  of  the  estate,  may  call  the  re- 
moved administrator  to  an  account  by  suit 
against  him  and  the  sureties  on  his  bond, 
A  county  administrator,  when  duly  appoint* 
ed  administrator  of  any  estate,  occupies  the 
same  position  as  to  duties  and  liabilities  as 
any  other  administrator. 

10.  The  bond  given  by  a  county  adminis- 
trator Is  conditioned  for  the  faithful  dls^ 
charge  of  his  duty  as  county  administrator 
as  required  by  law,  and  the  faithful  dis^ 
charge  of  duty  required  by  law  of  such  ad- 
ministrator is  to  do  In  reference  to  the  ad- 
ministration of  any  estate  which  may  be 
vested  In  him  that  which  an  ordinary  ad- 
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ministrator  would  be  required  to  do  In  ref- 
erence to  Bucb  an  estate.  It  therefore  fol- 
lows tliat  a  county  administrator  who  has 
been  appointed  administrator  of  an  estate, 
and  has  not  been  required  by  the  ordinary 
to  gire  any  other  or  additional  bond  than 
that  which  he  has  given  as  county  adminis- 
trator, is  liable  upon  his  bond  under  the 
same  circumstances  and  to  the  same  extent 
aa  if  the  bond  had  been  given  in  the  par> 
ticular  case;  and  the  remedies  upon  such 
bond  are  the  same  that  would  be  allowed  to 
those  interested  upon  an  ordinary  adminis- 
trator's bond. 

11.  So  far  as  persons  interested  in  the  ad- 
ministration of  estates  vested  in  a  county 
administrator  are  concerned,  his  bond  Is  to 
be  treated  as  a  bond  given  for  the  faithful 
performance  of  his  duties  as  administrator 
of  each  estate.  Any  person  aggrieved  by 
his  conduct  as  administrator  of  the  estate 
may  bring  suit  on  the  bond,  and  it  Is  not 
necessary  that  other  persons  who  may  have 
been  aggrieved  on  account  of  his  administra- 
tion of  other  estates  should  be  joined  in  the 
action  with  them. 

12.  When  the  various  provisions  of  the 
CMl  Code  relating  to  the  appointment  of 
county  administrators  are  taken  together, 
It  is  manifest  that  the  bond  required  of  the 
county  administrator  was,  to  the  extent  of 
the  penalty  therein,  to  be  for  the  protection 
of  any  and  all  persons  who  might  be  ag- 
grieved by  his  conduct  in  reference  to  the 
estates  in  his  hands,  and  that  the  remedies 
of  these  persons  against  the  administrator 
would  be  the  same  as  they  would  have 
against  an  ordinary  administrator.  While 
the  general  rule  is  that  one  suit  and  recov- 
ery upon  a  bond  or  obligation  exhausts  all 
remedies  upon  the  bond,  and  no  further  suits 
can  be  brought  thereon,  the  General  Assem- 
bly, either  by  express  law  or  by  necessary 
Implication  may  provide  that  this  shall  not 
be  the  rule  in  the  case  of  public  or  quasi 
public  officers.  There  Is  express  statutory 
provision  as  to  this  matter  in  reference  to 
bonds  of  certain  public  officers.  The  legis- 
lation in  reference  to  county  administrators 
does  not  contain  any  express  statement  that 
this  general  rule  shall  not  apply;  but  when 
the  scheme  of  the  statute  is  looked  to,  and 
the  purpose  for  which  the  county  adminis- 
trator Is  required  to  give  bond.  It  is  neces- 
sarily to  be  inferred  that  the  General  As- 
sembly did  not  intend  that  one  suit  and  re- 
covery upon  the  bond  of  the  administrator 
for  a  sum  less  than  the  penalty  should  there- 
after leave  the  county  administrator  as  the 
legal  representative  of  other  estates  without 
any  bond  for  the  protection  of  those  Inter- 
ested in  the  assets  in  his  hands.  If  this  had 
been  the  intention  of  the  General  Assembly, 
a  provision  would  certainly  have  been  made 
that  upon  a  suit  and  recovery  upon  the  bond 
the  county  administrator  should  be  required 
to  give  a  new  bond  for  the  faithful  adminis- 
tration of  other  estates  in  his  hands.    Per- 


sons Interested  in  assets  In  the  hands  of  a 
county  administrator  may  continue  to  sue 
and  recover  Judgment,  and  the  sureties  will 
have  to  respond  until  they  have  paid  oat  a 
sum  equal  to  the  full  penalty  on  the  bond. 
Of  course,  when  this  is  done  the  sureties 
will  be  no  longer  liable  to  any  one  on  ac- 
count of  the  conduct  of  the  county  adminis- 
trator. 

13.  Admissions  of  a  principal,  made  during 
the  transaction  of  the  business  for  which  the 
surety  Is  Jt)ound,  become  a  part  of  the  res  gestse, 
and  are  adiuissible  against  the  surety;  but 
otherwise  they  are  not.  Dobbs  v.  Justices,  17 
Ga.  625  (5);  Blair  v.  Ins.  Co.,  10  Mo.  559,  47 
Am.  Dec.  129;  2  Brandt  on  Suretyship  (2d 
Ed.)  S  624.  Admissions  made  before  the  con- 
tract was  entered  Into  by  which  the  surety  Is 
bound  are  inadmissible  against  him.  John- 
son V.  McGullough,  59  Ga,  212  (1).  Admis- 
sions made  by  the  legal  representative  of  an 
estate,  after  his  letters  have  been  revoked, 
are  inadmissible  against  the  surety.  Free- 
man V.  Brewster,  93  Ga.  649,  21  S.  B.  165  (4). 

14.  While  the  revocation  of  letters  of  ad- 
ministration terminates  the  authority  of  the 
administrator  as  the  representative  of  the 
estate,  his  liability  on  account  of  acts  done 
while  in  office, *or  the  retention  of  assets  of 
the  estate  after  removal,  does  not  cease,  and 
therefore  the  sureties  on  his  official  bond  are 
Just  as  much  bound  for  his  failure  to  account 
for  the  assets  of  the  estate  In  his  hands  at 
the  time  of  removal  as  they  are  for  his  mis- 
appropriation of  assets  while  in  office.  The 
faithful  discharge  of  duty  which  the  law  re- 
quires of  him  In  reference  to  the  adminis- 
tration of  the  estate,  and  which  he  under- 
takes by  the  express  terms  of  his  bond,  re- 
quires him  upon  demand  to  turn  over  to  his 
successor,  or  any  one  Interested  in  the  estate 
who  has  authority  to  call  him  to  an  ac- 
count, the  assets  In  his  hands.  Whenever  in 
a  suit  against  the  sureties  It  has  been  es- 
tablished by  competent  evidence  that  the 
administrator  has  received  assets  of  the  es- 
tate, and  has  not  accounted  for  them  during 
the  term  of  his  administration,  and  a  de- 
mand for  such  assets  is  made  upon  him  by 
his  successor,  and  there  has  been  a  failure 
or  refusal  on  his  part  to  comply  with  this 
demand,  a  prima  fade  case  of  liability  Is 
made  out  against  the  sureties  on  the  bond. 
See,  in  this  connection,  Wyche  v.  Myrick,  14 
Ga.  584  (2).  It  is  not  altogether  clear  that 
in  a  suit  by  an  administrator  de  bonis  non 
against  his  predecessor,  who  has  been  remov- 
ed from  office,  and  the  sureties  on  his  bond, 
evidence  showing  the  removal  from  office, 
and  that  assets  had  gone  into  his  possession 
during  his  term  of  office,  nothing  else  ap- 
pearing, would  make  out  a  i^rima  facie  case 
of  liability  on  the  bond.  See  2  Brandt  on 
Suretyship  (2d  Ed.)  {  569.  But  certainly 
where,  in  addition  to  these  facts,  it  also  a|^ 
pears  that  the  administrator  de  bonis  non 
had  made  a  demand  upon  his  predecessor  for 
the  assets  with  which  he  was  chargeable. 


396 


60  SOUTHEASTERN  REPORTER. 


(Ga. 


and  there  was  a  failure  or  refusal  to  deliv- 
er, a  prima  facie  case  of  liability  is  made  out 
against  the  sureties  on  the  bond. 

15.  The  foregoing  discussion  embraces  all 
of  the  questions  raised  in  the  record  that  re- 
quire any  elaboration.  There  was  no  error 
in  admitting  evidence  from  the  records  of 
the  court  of  ordinary  showing  the  resignation 
of  Fripp  as  county  administrator,  his  removal 
as  administrator  of  the  estate  of  Porter,  and 
the  appointment  of  Wade  as  his  succes- 
sor as  county  administrator  and  as  admin- 
istrator de  bonis  non  of  the  estate  of  Por- 
ter. There  was  no  error  in  allowing  Wade 
to  testify  that  after  Pripp^s  removal  he  made 
demand  upon  him  for  the  assets  which 
Fripp's  returns  charged  him  with,  and  that 
Fripp  had  failed  and  refused  to  deliver  the 
assets  to  him.  But  it  was  error  to  admit 
the  declarations  of  Fripp  made  after  his  re- 
moval as  administrator.  This  error  will  not, 
however,  require  a  reversal  of  the  judgment 
The  defendants  Introduced  no  evidence. 
From  the  testimony  of  the  plaintiff  It  ap- 
peared that  Fr^)p,  while  administrator  of 
Porter's  estate,  had  made  a  return  charging 
himself  with  having  received  assets  of  the 
estate  and  crediting  himselC  with  certain 
payments  made,  the  balance  due  by  him  to 
the  estate  appearing  on  the  face  of  the  re- 
turn. This  return  was  prima  facie  evidence 
both  against  Fripp  and  his  Buretles  as  to  the 
amount  in  his  hands  appearing  therefrom. 
See  2  Brandt  on  Suretyship  (2d  Ed.)  {  628. 
It  also  appeared  that  Wade  had  demanded 
of  Fripp  these  assets,  and  that  he  had  failed 
to  turn  them  over.  This  evidence,  together 
with  the  admission  in  the  answer  of  the 
,  sureties  that  they  had  signed  the  bond,  and 
the  other  evidence  showing  Fripp's  removal 
and  Wade's  appointment,  made  out  a  prima 
fade  case  both  against  the  principal  and  the 
sureties;  and,  there  being  nothing  offered  to 
rebut  the  case  so  made,  the  evidence  de- 
manded a  verdict  In  favor  of  the  plaintiff 
for  the  amount  sued  for,  and  there  was  no 
error  In  directing  the  jury  so  to  find. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(122  Oa.  «9) 
LOWRT  NAT.  BANK  ▼.  FIOKBTT  et  aL 

(Supreme  Gonrt  of  Georgia.    March  25,  1005.) 

BVIDENCB— BOOKS  OT  BANKBUFT  OOBPOBATION 

— CONTBAOT    or    OUABANTT— BBNBWAL 

NOTES— NOlVSUn. 

1.  Books  of  a  corporation  which  baa  been 
adjudicated  a  bankrupt  under  the  bankrupt  act 
of  1898,  produced  in  court  by  the  trustee,  and 
appearing  upon  their  face  to  be  the  books  of 
such  corporation,  and  to  be  free  from  suspidon 
of  fraud,  are  prima  facie  identified  as  the  books 
of  the  corporation,  and  are  admissible  in  evi- 
dence in  favor  of  one  seeking  to  establish  a 
right  against  It. 

2.  The  plaintiff,  having  elected  in  Its  petition 
to  treat  the  transactioo  on  account  of  which  it 
sought  to  hold  the  defendants  liable  as  a  re- 
newal of  existing  Indebtedness  to  the  plaintiff. 


cannot  recover  if  It  appears  that  such-  transac- 
tion was  not  in  law  a  renewal. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  39, 
C^t  Dig.  Pleading,  {§  ISOO-IS^L] 

3.  The  term  ''renewal/*  as  applied  to  prom- 
issory notes,  means  "the  re-establishment  of 
the  particular  contract  for  another  period  of 
time. 

4.  An  undertaking  to  be*  liable  only  in  the 
event  that  another  person  faiLs  to  pay  cannot,  in 
law,  be  a  renewal  of  an  obli^tion  to  pay  abso- 
luteljr  and  at  all  events,  without  reference  to 
the  liability  of  another. 

5.  Whether  the  case  be  considered  in  the  light 
of  the  evidence  admitted  or  in  the  light  of  ^at 
admitted  and  rejected,  the  allegations  of  the  pe- 
tition were  not  supported,  and  there  was  no  er- 
ror in  granting  a  nonsuit. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  the  Lowry  National  Bank  against 
R.  N.  Fickett  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

The  Lowry  National  Bank  sued  Fickett 
and  others  as  guarantors  to  recover  $1,- 
333.34  principal,  besides  Interest  The  con- 
tract of  guaranty  declared  on  redted  that 
the  defendants  were  stockholders  in  the  R. 
N.  Fickett  Paper  (}ompany,  a  corporation; 
that  that  company  was  Indebted  to  the'  plain- 
tiff in  a  large  sum,  evidenced  by  its  prom- 
issory notes;  that  thc^  company  might  de- 
sire to  Increase  its  indebtedness;  and  that 
the  plaintiff  was  unwilling  to  extend  fur- 
ther credit,  unless  the  defendants  would 
guaranty  the  payment  of  the  present  indebt- 
edness and  the  repayment  of  all  advances 
made  thereafter.  The  contract  then  provid- 
ed that  the  defendants  would  "guaranty  the 
said  bank  the  repayment  in  full  in  accord- 
ance with  the  tenor  and  evidence  of  the 
notes  now  in  existence  or  any  renewal  of 
same  and  notes  or  evidences  of  indebtedness 
as  may  be  taken  to  represent  any  and  all 
advances  which  the  said  Lowry  National 
Bank  shall  hereafter  make  to  the  said  R. 
N.  Fickett  Paper  Company  from  time  to 
time  as  long  as  this  agreement  shall  be  In 
force.  Including  all  renewals  or  extensions 
which  may  be  made  for  any  advance  so 
made,*'  and  that  the  bank  might  "grant  any 
extension  for  all  renewals  for  advances" 
without  notice  to  or  the  consent  of  the  de- 
fendants. The  corporate  name  of  the  i>aper 
company  was  afterwards  changed  to  the 
Georgia  Paper  Company.  After  the  execu- 
tion of  the  contract  above  referred  to,  the 
bank  discounted  a  nonnegotiable  note,  pay- 
able to  the  Georgia  Paper  Ck>mpany,  for 
$1,333.34,  principal.  This  note  was  Indorsed: 
"Georgia  Paper  Company,  per  Jno.  B.  Rich- 
ards, Jr."  The  petition  alleged  that  this 
note  and  two  others  of  like  amount  were 
"taken  in  renewal  of  the  four  thousand  dol- 
lars ($4,000.00)  balance  of  Indebtedness  due 
by  said  paper  company  to  petitioner."  There 
was  evidence  from  which  it  might  have  been 
Inferred  either  that  the  note  was  taken  in 
settlement  of  an  existing  indebtedness,  or. 
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possibly,  tbat  the  amonnt  of  the  note  was 
paid  to  the  company  as  an  advance;  and 
one  of  the  officers  of  the  bank  testified  that 
the  note  was  given  to  it  **in  renewal"  of 
Indebtedness  then  existing.  The  conrt  grant- 
ed a  nonsuit,  and  the  plaintiff  excepted,  as- 
signing error  upon  the  order  granting  the 
nonsuit,  upon  the  rejection  of  the  note  above 
referred  to,  and  upon  the  rejection  of  cer- 
tain books  which  it  was  claimed  were  the 
books  of  the  Georgia  Paper  Company,  in  the 
custody  of  the  trustee  in  bankruptcy  for 
that  corporation. 

Anderson,  Anderson  &  Thomas,  for  plain- 
tiff in  error.  Candler  &  Thomson,  W.  D. 
Thomson,  Felder  &  Bountree,  and  J.  O. 
Tapp,  for  defendants  in  error. 

COBB,  J.  1.  As  a  general  rule,  the  books 
of  a  corporation  cannot  be  received  to  estab- 
lish a  right  in  the  c<Nrporation  against  third 
parsons,  but  they  may  be  used  for  the  pur- 
pose €ft  showing  the  regularity  and  legality 
of  corporate  proceedings,  and  thereby  estab- 
lish a  right  against  one  of  the  members,  and 
of  course  may  be  used  to  establish  a  right 
against  the  corporation  Itself.  Hall  v.  Carey, 
5  Ga.  243;  6  Bnc.  Bv.  609,  610.  Such  books 
being  required  by  law  to  be  kept,  and  the 
entries  therein  being  of  public  interest,  and 
being  made  under  the  sanction  of  a  legal 
duty*  are  recognized  by  law  as  evidence  in 
certain  cases.  Their  admission  in  evidence 
is,  however,  dependent  upon  their  being 
properly  identified  as  the  books  of  the  cor- 
poration. They  may  be  so  identified  in  vari- 
ous ways.  Ttie  books  do  not  prove  them- 
selves, but  when  they  are  produced  by  an 
officer  of  the  corporation,  who  is  shown  to 
be  the  proper  custodian  of  the  books,  and 
who  testifies  that  they  are  the  original  book% 
and  the  court  by  inspection  becomes  satis- 
fied tbat  there  is  nothing  in  the  books  to 
raise  a  suspicion  of  fraud,  the  identification 
is  sufilcient  to  admit  them  in  evidence.  Mere 
proof  that  the  entries  therein  are  in  the  hand- 
writing of  an  officer  of  the  corporation  does 
not  seem  to  be  sufficient  identification,  un- 
less it  appears  that  it  was  the  duty  of  such 
officer  to  make  the  entries.  If  the  books 
are  shown  to  come  from  the  proper  custody 
—that  is,  the  custody  of  the  officer  wbosa 
duty  it  is  to  ke€(p  and  preserve  them,  or 
the  custody  of  any  person  upon  whom  such 
duty  is  imposed,  even  temporarily  by  the 
corporation — and  the  books  appear  to  be  the 
corporate  books,  and  free  from  suspicion  of 
fraud,  this  is  sufficient  to  show  prima  fade 
that  they  are  the  books  of  the  corporation. 
In  each  case  the  question  to  be  determined 
is  whether  the  books  are  the  books  of  the 
corporation.  Direct  proof  by  the  official  cus- 
todian to  this  effect,  or  proof  that  they  came 
from  the  proper  custody,  and  an  inspection 
by  the  judge  sufficient  to  satisfy  him  that 
they  appear  to  be  corporate  books  and  tree 


from  suspicion  of  fraud,  is  all  that  could 
be  reasonably  required  to  make  a  prima  fade 
case  of  identification.  See  Merchants'  Bank 
V.  Rawls,  7  Ga.  108,  50  Am.  Dec.  394;  Co- 
lumbus V.  Ogletree,  102  Ga.  294,  29  S.  B. 
749,  (7);  3  Enc.  Ev.  610;  9  Am.  &  Eng. 
Enc.  L.  (2d  Ed.)  897.  When  a  corporation 
has  been  adjudicated  a  bankrupt,  and  a  trus- 
tee appointed  under  the  provisions  of  the 
bankrupt  law,  he  is  not  only  entitled  to  the 
possession  of  the  books  of  the  corporation, 
but  it  is  his  duty  to  take  them  into  his  pos- 
session. The  trustee  is  therefore  the  lawful 
and  proper  custodian  of  the  corporate  books 
of  a  bankrupt  corporation;  and  when  such 
trustee  produces  in  court  the  books  which 
came  into  his  possession  as  the  books  of  the 
corporation  the  books  come  from  the  proper 
custody,  and  if  they  appear  from  inspection 
to  be  the  books  of  such  corporation  and  to 
be  free  from  suspidon  of  fraud,  they  are  ad- 
missible, and  it  is  immaterial  whether  it  be 
directly  shown  that  the  books  were  received 
by  the  trustee  from  the  proper  custodian  of 
the  corp(Hratlon.  Aft^  being  admitted.  If  it 
should  be  shown  that  they  are  in  reality  not 
the  books  of  the  corporation,  of  course  the 
books  would  avail  nothing.  But  coming 
from  the  custody  of  the  trustee,  with  all  of 
the  appearances  of  genuineness,  renders  them 
admissible. 

2-0.  The  guaranty  covered  renewals  of  the 
obligations  of  the  Georgia  Paper  Company 
and  advances  that  might  be  made  by  the 
bank  to  it.  In  the  present  case  the  plaintiff, 
in  its  petition,  has  seen  fit  to  plant  its  case 
upcHi  the  allegation  that  the  nonnegotiable 
note  was  a  renewal  of  an  existing  obligation 
of  the  paper  company,  and  does  not  seek 
to  hold  that  corporation  liable  upon  the  the- 
ory that  any  money  was  advanced  to  it  up- 
on the  faith  of  the  note.  Neither  does  it 
seek  to  hold  the  corporation  liable  upon  the 
original  indebtedness.  It  Is  therefore  un- 
necessary to  determine  whether  an  advance 
lias  been  shown,  or  whether  the  failure  to 
realize  upon  the  nonnegotiable  note  rein- 
states the  Indebtedness  of  the  bank  to  that 
amount  at  the  date  the  nonnegotiable  note 
was  accepted.  The  plaintiff  has  laid  its  case 
upon  an  allegation  of  renewal,  and  upon 
that  it  must  stand.  A  renewal,  in  Its  broad- 
est sense,  means  that  which  is  made  anew 
or  re-established.  In  law  it  has  been  defined 
to  be  '^an  obligation  on  whldi  time  of  pay- 
ment is  extended."  Bngllsh*s  Law  Diet 
It  has  also  been  said  that  it  is  not  a  word 
of  art,  and  has  no  logal  or  technical  signifi- 
cation; lias  in  one  Instance  been  defined 
to  be  the  substitution  of  a  new  right  or 
obligation  for  another  of  the  same  nature, 
and  in  another  Instance  as  a  change  of 
something  old  to  something  new.  24  Am. 
&  Eng.  Enc  L.  (2d  Ed.)  465.  As  applied 
to  promissory  notes,  the  term  "renewar*  has 
been  held  to  mean  "the  re-establishment  of 
the  particular  contract  for  another  period  of 
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time."  Kedey  v.  Petty,  153  Ind.  179,  54  N. 
B.  798.  It  has  also  been  held  that  there 
might  be  such  a  thing  as  a  renewal  where 
the  party  was  different,  provided  the  obll- 
gatlon  was  of  the  same  nature;  as  In  a 
case  where  a  widow  gave  her  note  in  lien 
of  the  note  of  her  deceased  husband  for  the 
same  amount  Sponhaur  t.  Malloy,  21  Ind. 
App.  287,  52  N.  B.  245.  It  has  also  been  said 
that  whether  a  new  note  Is  a  renewal  of 
another  note  depends  upon  the  intention  of 
the  parties.  Flanagln  v.  Hambleton,  54  Md. 
227.  Not  only  the  definition  of  renewal,  but 
also  its  application  in  the  cases  cited  and 
in  similar  cases,  carries  the  idea  that  an  ob- 
ligation is  renewed  when  the  same  obligation 
is  carried  forward  by  the  new  paper  or  un- 
dertaking, whatever  it  may  be.  There  may 
be  a  change  of  parties.  There  may  be  an 
increase  of  security,  but  there  is  no  renewal 
unless  the  obligation  is  the  same.  What 
makes  the  renewal  is  an  extension  of  time 
in  which  to  discharge  the  obligation.  If  the 
obligation  changes,  there  can  be  no  re- 
newal, because  there  can  be  no  such  thing 
as  the  re-establishment  of  an  old  obligation 
by  the  creation  of  a  new  obligation  different 
in  character.  At 'the  time  the  nonnegotia- 
ble  note  was  taken  by  the  bank,  the  Georgia 
Paper  Company  was  indebted  to  it  in  a  sum 
largely  in  excess  of  the  amount  of  that  note. 
The  note  did  not  represent  any  part  of  thi& 
obligation  at  all.  It  was  the  obligation  of 
other  parties  to  the  Georgia  Paper  Com- 
pany, a  new  and  distinct  obligation;  while 
the  indorsement  of  that  company  (treating 
the  paper,  for  the  purposes  of  this  argument, 
as  if  it  had  been  properly  indorsed)  was  an 
obligation  of  one  liable  only  in  the  event 
the  makers  of  the  note,  the  primary  debt- 
ors, failed  to  pay.  It  was  a  new  obligation 
undertaken. by  it  at  the  time  the  note  was 
indorsed  and  delivered.  It  was  in  no  sense 
a  re-establishment  or  making  anew  or  re* 
newal  of  its  original  obligation  to  the  bank. 
An  undertaking  to  be  liable  only  in  the  event 
that  another  person  cannot  pay  cannot  in 
law  be  a  renewal  of  an  obligation  to  pay 
absolutely  and  at  all  events,  without  ref- 
erence to  the  liability  of  another.  The  trans- 
action Involved  in  the  present  case  did  not 
re-establish  the  old  contract,  but  it  brought 
Into  existence  an  entirely  new  contract,  in 
which  the  terms  of  the  paper  company's 
liability  were  entirely  changed,  being  in  one 
instance  that  of  a  primary  debtor  and  in 
the  other  that  of  a  debtor  only  secondarily 
liable.  It  follows  that,  even  if  the  books 
•f  the  (Georgia  Paper  Company  had  been  ad- 
mitted in  evidence,  and  had  shown  that  the 
indorsement  was  that  of  the  Georgia  Paper 
Company,  and  the  note  itself  had  been  ad- 
mitted in  evidence,  the  plaintiff  would  still 
have  failed  to  support  the  allegations  of  its 
petition.  The  Judgment  of  nonsuit  will  there- 
fore not  be  reversed. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(122  Ga.  47i: 
W.  r.  MARKERT  &  CO.  v.  JBFTERSON. 
(Supreme  Court  of  Georgia.    March  25,  1905.) 

IIIJUNCnON— BAIA    or    BUSINESS— BBXACH    OV 

CONTBACT. 

J.  sold  the  business  in  which  he  was  <n- 
gajsed  to  M.  &  Co.,  a  firm  composed  of  M.  and 
w.,  and  in  the  contract  of  s'ale  covenanted  not 
to  engage  in  a  similar  bnsineas,  in  the  same 
city,  so  long  as  M.  &  Co.  continued  the.businesi 
in  the  boilaing  leased  from  J.  at  the  time  of 
the  sale.  On  the  application  of  M.  &  Co.,  J. 
was  afterwards  enjoined  from  conducting  a 
like  business  in  that  tdtj.  Subsequently  the 
firm  of  M.  &  Co.  was  dissolved;  W.  selling  all 
his  interest  therein  to  M..  who  continued  the 
business  in  the  firm  name,  by  consent  of  W.,  In 
the  building  leased  from  J.  Held,  that  the  dis- 
solution of  the  firm  did  not  of  itself  relieve  J. 
from  the  operation  of  the  injunction. 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Dooly  County. 

Action  by  W.  F.  Markert  &  Co.  against 
B.  J.  Jefferson.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Reversed. 

Hill  &  Royal,  for  plaintiffs  in  error.  B.  F. 
Strozier,  for  defendant  in  error. 

FISH,  P.  J.  In  November,  1900,  W.  F. 
Markert  &  (Do.,  a  partnership  composed  of  W. 
F.  Markert  and  P.  H.  Willis,  obtained  an 
injunction  against  E.  J.  Jefferson,  restrain- 
ing him  "from  entering  into  or  engaging  in 
the  busiuess  of  selling,  handling,  or  packing 
meats  in  any  of  its  various  forms  in  the 
city  of  Cordele."  Upon  review,  the  ruling  of 
the  Judge  granting  the  injunction  was  af- 
firmed by  this  court  Jefferson  v.  Markert 
&  Co.,  112  Ga.  498,  37  S.  B.  75&  In  Novem- 
ber, 1904,  W.  F.  Markert  &  Co.  presented  to 
the  judge  of  the  superior  court  who  had 
granted  the  injunction  an  application  that 
Jefferson  be  adjudged  to  be  In  contempt  for 
violating  the  injunction.  Upon  the  hearing 
of  this  application,  the  judge  passed  the  fol- 
lowing order:  "After  a  careful  considera- 
tion of  the  pleadings  and  testimony  in  this 
case,  I  am  of  opinion  that  the  acts  and  con- 
duct of  Jefferson,  as  disclosed  by  the  answer 
and  testimony,  would  be  a  breach  of  the  cov- 
enants in  the  contract,  from  the  violation  of 
which  he  had  been  enjoined,  and  therefore 
would  place  him  in  contempt  of  court,  except 
for  the  fact  that  it  appears  from  the  plead- 
ings and  testimony  that  the  firm  of  W.  F. 
Markert  &  Co.  had  dissolved  by  the  with- 
drawal of  P.  H.  Willis  from  said  firm.  Un- 
der the  contract,  neither  Markert  nor  Willis 
had  any  separate,  distinct,  nor  independent 
right  Jefferson  did  not  contract  with  Mar- 
kert, nor  did  he  contract  with  Willis,  bat  he 
contracted  with  those  two  persons  only  when 
associated  together  as  a  mercantile  firm. 
The  enforcement  of  covenants  like  the  one 
now  under  consideration  Is  not  favored  by 
the  law  or  by  public  policy,  and  therefore 
such  covenants  will  be  strictly  construed. 
The  firm  contracted  with  by  Jefferson  no 
longer  exists,  and  W.  F.  Markert  as  an  iii 
dividual,  nor  W.  F.  Markert  under  the  fimo 
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name  of  W.  F.  Markert  &  Co.,  cannot  require 
the  performance  by  Jefferson  of,  said  cove- 
nants, and  he  ia  therefore  discharged  from 
the  rule."  The  contract  which  Jefferson  had 
been  enjQined  from  yiolating  contained  the 
following  clause:  "And  the  said  party  of  the 
first  part  [Jefferson]  further  covenants, 
agrees,  and  stipulates  not  to  enter  into  or  en- 
gage in  the  business  of  selling,  handling,  or 
packing  meats  in  any  of  its  various  forms 
in  the  city  of  Oordele,  Dooly  county,  Geor- 
gia, so  long  as  the  said  parties  of  the  second 
part  [Markert  &  Co.]  continue  in  said  busi- 
ness, occupying  the  building  leased  from 
said  Jefferson,  in  the  said  city  of  Gordele. 
The  said  party  of  the  first  part  hereby  sell- 
ing and  conveying  unto  the  said  parties  of 
the  second  part  his  good  will."  It  appeared 
on  the  hearing  that,  after  the  injunction 
was  granted,  Willis  retired  from  the  partner- 
ship, and  sold  and  transferred  all  his  interest 
and  good  will  therein  to  W.  F.  Markert,  and 
agreed  that'  Markert  might  continue  to  con- 
duct the  business  in  the  firm  name  of  W.  F. 
Markert  &  Co.,  and  that  Markert  was  thus 
carrying  on  the  business  in  the  building  leas- 
ed from  Jefferson.  As  will  have  been  seen, 
the  judge  decided  that  the  evidence  before 
him  showed  that  the  acts  and  conduct  of 
Jefferson  would  make  him  guilty  of  con- 
tempt in  violating  the  injunction,  but  for  the 
fact  that  the  partnership  of  W.  F.  Markert 
&  Ca  had  been  dissolved,  subsequently  to 
the  granting  of  the  injunction,  by  the  with- 
drawal of  Willis  therefrom,  and  for  that 
reason  alone  Jefferson  was  discharged  from 
the  rule.  It  Is  well  settled  that  the  good  will 
of  a  trade  or  business  of  a  partnership,  and 
the  beneficial  interests  It  has  under  an  agree- 
ment by  another  not  to  engage  In  a  like  bual- 
nefls  in  the  same  conununity,  may  be  assign- 
ed by  a  retiring  partner  to  the  one  remaining 
in  the  business.  Swanson  v.  Kirby,  96  Ga. 
586^  26  S.  B.  71,  and  cases  dted.  Therefore^ 
when  Willis  retired  from  the  partnership, 
and  sold  and  transferred  all  of  his  Interests 
therein,  including  the  good  will  of  the  busi- 
ness, to  Markert,  the  latter  became  entitled 
to  all  of  the  benefits  of  the  contract  which 
Jefferson  had  made  with  the  firm,  and  the 
mere  dissolution  of  the  partnership  did  not 
release  Jefferson  from  the  obligations  of  his 
covenant  with  it  In  Guerand  v.  Dandelet; 
32  Md.  561,  8  Am.  Bep.  16i,  the  facts  were 
that  Guerand  leased  a  dyeing  and  scouring 
establishment  In  the  dty  of  Baltimore,  for  a 
term  of  years,  to  FeuiUan  &  Dandelet;  part- 
ners^ and  at  the  same  time  sold  them  the 
good  will  of  the  business,  and  covenanted 
never  to  enter  into  competition,  directly  or 
Uidlrectly,  with  the  lessees,  in  Baltimore,  In 
the  trade  or  profession  of  dyeing  and  scour- 
ing. The  partnership  between  Feuillan  and 
Dandelet  was  subsequently  dissolved,  and 
Dandelet  became  sole  owner  of  the  partner- 
ship interests.  The  lease  expired,  and  Dan- 
delet removed  next  door  and  established  him- 
self In  the  tegular  business  of  dyeing  and 


scouring.  Guerand  then  made  an  arrange- 
ment with  his  son,  by  which  the  trade  was 
re-established  at  the  old  stand  under  the 
name  of  the  son,  the  father  being  the  real 
proprietor.  On  an  application  by  Dandelet 
for  an  Injunction  to  restrain  Guerand  from 
carrying  on  the  business,  it  was  held  that  the 
covenant  was  valid;  that  the  Interests  that 
Feuillan,  as  a  partner,  had  under  the  cove- 
nant, was  assignable;  and  that  the  dissolu- 
tion of  the  partnership  between  him  and 
Dandelet  did  not  release  the  covenantor, 
Guerand,  from  his  obligation.  Another  case 
directly  in  point  Is  Hedge,  Blllott  4c  Ck>.  v. 
liowe,  47  Iowa,  187. 

We  cannot,  therefore,  agree  to  the  view  of 
the  law  entertained  by  our  learned  Brother 
of  the  trial  bench,  and  the  judgment  Is 
therefore  reversed.    All  the  Justices  concur. 
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OOOPBB  ▼.  OLAXTON. 
(Supreme  Court  of  Georgia.    March  28,  1905.) 

PLBADINQ— BBBACH  OV  COITrBACT— AOriON  fOB 
SBBVICBS— QUANTUM  ICBBUIT— LIlfrrATIONS— 
UABIUTT  OF  B8TATB  OV  DBOBDBNT. 

1.  The  plaintliTs  petition,  properly  oonstmed, 
set  forth  but  two  causes  of  action— one  baaed 
upon  a  aoantum  meruit  for  the  value  of  serv- 
ices rendered  by  him  during  a  given  period  to 
the  defendant's  testator;  the  other  for  the 
breach  of  a  contract  made  by  the  plalntlife 
father  with  such  testator  f6r  the  plaintiifs 
benefit 

2.  An  allegation  that  the  plaintiff  lived  with 
the  defendant's  testator  ''a  long  period  ol  time 
after  he  became  of  age,  and  worked  for  him 
without  compensation,  with  the  understanding 
and  by  the  promise  and  contract  of  the  deceased 
that  he  would  provide  by  will  or  otherwise  that 
petitioner  should  have  one-half  of  his  estate," 
if  intended  to  set  forth  a  contract  between  the 

Slaintiff  and  such  testator,  is  too  vague  and  in- 
efinite  to  withstand  a  demurrer  upon  tiie 
ground  that  it  fails  to  set  forth  what  the  terms 
of  the  contract  were. 

3.  A  count  in  a  petition  upon  a  quantum 
meruit  for  the  value  of  the  plalntUrs  aervioea 
from  one  given  date  to  another  is  barred  by  Uie 
statute  of  limitations  when  it  appears  that  more 
than  four  years  elapsed  after  the  termination 
of  the  services  before  the  suit  was  brought,  and 
that  the  plaintiff  during  all  of  this  time  was 
sui  juris. 

[Bd.  Note. — ^For  cases  In  point.  see.voL  88, 
Oent  Dig.  Limitation  of  Actions,  |  02.] 


4.  Where  A.  made  a  ecmtract  with  B..  by  the 
terms  of  which  O.,  the  minor  son  of  A.,  was, 
from  a  given  date  until  he  became  of  age,  to 
live  with  and  ''be  a  faithful  hand  and  servant^ 
to  B.,  and,  if  he  did  so,  B.  "would  provide  by 
will  or  otherwise  for"  OL  '^  have  one-half  of 
his  entire  estate"  at  his  death,  and  0.  did,  from 
such  time  until  he  attained  nls  majority,  live 
with  B..  and  faithfully  perform  the  services 
contemplated,  but  B.  died  without  having  com- 
plied with  his  part  of  the  contract,  0.  had  no 
right  of  action  thereon  against  the  representa- 
tive of  B.'s  estete. 

(Syllabus  by  the  Oourt) 

Error  from  Superior  Ootnt,  Johnson  Obwi- 
ty;   H.  G.  Hammond,  Judge. 

Action  by  J.  H.  Oooper  against  L.  J.  Olaz- 
ton,  executor.  Judgment  for  defeodant;  and 
plaintiff  brings  error.    Afflimed. 
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On  February  4,  1904^  J.  H«  €k>oper  brought 
an  action  against  L.  J.  Glaxton,  as  executor 
of  tbe  will  of  W.  G.  Sanunoxus,  alleging  that 
Sammons  died  in  1901,  and  Glaxton  "was 
executor  of  [his]  estate,"  and  had  possession 
of  the  same.  The  third  paragraph  of  the 
petition  was  as  follows:  **That  from  Jan- 
uary, 1876,  to  December  25,  1881,  inclusive, 
petitioner  i>erformed  various  and  sundry 
services  for  the  deceased  on  his  farm  in 
said  county;  that  said  services  were  worth 
the  sum  of  $300  per  year,  making  a  total  of 
$1,800."  The  fourth  paragraph  alleged  "that 
said  services  were  performed  at  the  special 
instance,  request,  and  solicitation  of  the 
deceased,  upon  assurance  and  by  contract 
of  deceased  with  G.  W.  Cooper,  father  of 
petitioner,  that  if  said  G.  W.  Ck>oper  would 
give  to  and  allow  your  petitioner  to  live 
with  deceased  from  January,  1876,  to  De- 
cember, 25,  1881,  at  which  time  your  peti- 
tioner would  become  21  years  old,  and 
•  •  •  if  petitioner  would  be  a  faithful 
hand  and  servant,  and  do  bis  duty  while 
living  with  deceased,  •  •  •"  he  (deceas- 
ed) would  not  only  provide  at  his  death 
for  him,  **by  leaving  petitioner  a  sufficiency 
of  his  property  to  compensate  him  for  said 
services,"  but  •'would  provide  by  will  or 
otherwise  for  petitioner  to  have  one-half  of 
his  entire  estate,  tf  the  wife  of  deceased 
was  living,"  and,  **lf  the  wife  of  deceased 
died  before  deceased  did,  then  said  W.  G. 
Sammons  would  provide  by  will  or  others 
wise  that  your  petitioner  should  have  [his] 
entire  estate."  The  fifth  paragraph  alleged 
"that  the  above  promises,  agreement,  and 
contract  were  renewed  from  year  to  year 
during  said  period  of  service,"  and  that  aft- 
er "petitioner  became  21  years  old  said  prom- 
ise, agreement,  and  contract  was  renewed." 
Hie  sixth  paragraph  averred  that  the  peti- 
tioner "lived  with  deceased  a  long  period 
of  time  after  he  became  of  age,  and  worked 
for  him  without  compensation,  with  the  un- 
derstanding and  by  the  promise  and  contract 
of  deceased  that  he  would  provide  by  will 
or  otherwise  that  petitioner  should  have  one- 
half  of  his  estate^"  The  seventh  paragraph 
was  as  follows:  "Your  petitioner  alleges 
that,  in  performing  the  services  above  men- 
tioned, he  relied  expressly  and  Implidtiy 
upon  the  promises  of  said  W.  G.  Sammons 
that  he  should  have  one-half  of  his  estate 
at  his  death,  and  would  provide  for  same  by 
wiU  or  otherwise,  and  that  your  petitioner 
faithfully  performed  his  contract  and  did 
his  duty."  The  eighth  paragraph  alleged 
that  when  Sammons  died  his  wife  was  still 
living;  that  he  failed  to  provide  by  will  or 
otherwise  for  petitioner  to  have  one-half 
of  his  estate;  and  that  the  petitioner  was 
entitled  to  one-half  of  the  same.  The  ninth 
paragraph  averred  that  the  value  of  Sam- 
mons' estate  at  the  time  of  his  death  was 
$30,000^  and  prayed  for  a  judgment  in  favor 
of  the  petitioner  for  "$1,800,  value  of  services 
performed,  besides  $2,948»  interest  thereon  at 


7  per  cent  per  annum,'*  and  "that  he  be 
given  Judgment  for  the  sum  of  $15,000,  tbe 
value  of  one-half  of  said  estate,  and  that 
he  be  given  judgment  for  the  sum  of  $19,- 
784;  the  same  being  the  aggregate  value 
of  services  above  mentioned,  and  interest 
thereon,  and  one-half  of  said  estate."  The 
,  defendant  demurred  to  the  petition  upon  the 
following  grounds:  (1)  That  no  cause  of  ac- 
tion was  set  out  therein*  "(2)  That  the 
plaintiff  cannot  recover  on  a  contract  made 
by  his  father  with  deceased,  there  being  no 
privity  between  the  plaintiff  and  his  father. 
His  father's  administrator  would  be  the  par- 
ty to  bring  said  suit,  or  his  father,  were  he 
in  life.  (3)  That  the  count  for  special  serv- 
ices up  to  the  time  of  his  majority  is  barred 
by  the  statute  of  limitation,  more  than 
twenty  years  having  elapsed  between  tbe 
time  of  performing  .  said  service  and  the 
bringing  of  this  suit  (4)  That  the  plaintiff 
fails  to  set  out  how  said  contract  was  re- 
newed, or  what  the  terms  were,  or  whether 
in  writing  or  in  parol."  The  demurrer  was 
sustained  and  the  petition  dismissed.  Th^ 
plaintiff  excepted. 

E.  L.  Stephens,  for  plaintiff  in  error.  J. 
L.  Kent  for  defendant  in  error. 

FISH«  P.  J.  (after  stating  the  facts).  1. 
We  think  it  is  apparent  that  the  petition, 
properly  construed,  set  forth  only  two  causes 
of  action — one,  in  the  fourth  paragraph,  being 
for  the  value  of  the  plaintiff's  services  from 
January,  1876,  to  December  25.  1881,  the 
value  alleged  being  $300  per  year,  with  in- 
terest upon  the  total  amount  from  the  last- 
mentioned  date;  the  other  being  upon  a 
breach  of  the  contract  made  by  tbe  plain- 
tiff's father  with  Sammons,  for  the  plain- 
tiff's benefit  ^or  one-half  of  the  value  of 
Samipons'  estate  at  the  time  of  his  death,  al- 
leged to  be  $15,000,  with  interest  from  such 
time.  While  the  petition  alleged  that  tbe 
contract  of  Sammons  with  the  plaintiff's 
father  "was  renewed  from  year  to  year  dur- 
ing the  said  period  of  service,"  and  was  re- 
newed after  the  petitioner  became  21  years 
old,  it  nowhero  alleged  that  Sammons  ever 
made  this  contract  or  any  other,  with  tbe 
plaintiff.  Strictly  speaking,  the  contract 
with  the  father  could,  not  have  been  renewed 
with  the  son,  for  a  contract  between  Sam- 
mons and  the  son,  although  embracing  tbe 
same  terms  as  the  original  contract  between 
Sammons  and  the  father,  would  be  between 
different  parties,  and  therefore  a  new  con- 
tract so  that  prima  facie  the  allegation  that 
the  contract  was  renewed  would  imply  that 
the  renewal  was  between  the  original  par- 
ties, Sammons  and  the  plaintiff's  father. 
Certainly  the  allegation  that  the  "contract 
was  renewed  from  year  to  year  during  the 
said  period  of  service"  is  obliged  to  refer, 
and  to  refer  only,  to  tDe  contract  between 
the  plaintiff's  father  and  Sammons,  as  the 
only  pei-iod  of  service  previously  referred  to 
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is  that  between  Janiiary,  1876^  and  Decem- 
ber 25,  1881,  whlcb  was  embraced  in  tnch 
contract,  and  daring  which  the  plaintiff  was 
a  minor.  After  the  plaintiff  became  of  age 
this  particular  contract  conld  not  bare  been 
renewed,  even  between  the  father  of  the 
plaintiff  iind  Sammons,  because  the  period 
of  time  daring  which  the  services,  ander  this 
contract,  were  to  be  performed,  had  com- 
pletely elapsed,  and  all  the  serrices  had 
been  rendered.  As  to  one  side,  it  had  be- 
come an  executed  contract  Bren  if  the 
past  consideratloD  and  the  moral  obliga- 
tion of  Sammons  to  the  plaintiff  woold  haye 
been  soffldent  to  support  a  promise  by  Sam- 
mons to  th^  plaintiff  to  pay  him  for  seryioes 
already  rendered,  in  exactly  the  same  way 
that  the  contract  between  the  father  and 
Sammons  provided,  this  would  not  have  been 
a  renewal  of  the  old  contract,  bat  the  mak- 
ing of  a  new  one,  for  it  would  not  only  be  a 
contract  between  different  parties,  but  would 
be  one  in  whidi  there  was  to  be  performance 
on  one  side  only^  while  tbe  old  contract  was 
one '  of  reciprocal  promises. 

2.  The  nearest  approach  to  an  allegation 
that  Sammons  entered  into  a  contract  with 
the  plaintiff  is  contained  in  the  sixth  para- 
graph of  the  petition.  But  the  allegation 
that  the  plaintiff  ''lived  with  deceased  a  long 
period  of  time  after  he  became  of  age^  and 
worked  for  him  without  compensation;  with 
the  understanding  and  by  the  promise  and 
contract  of  deceased  that  he  would  iHrovide 
by  will  or  otherwise  that  petitioner  should 
hare  one-half  of  his  estate,"  is  too  tague  and 
indefinite  to  set  forth  a  contract,  especially 
when  it  is  assailed  by  a  demurrer  upon  the 
ground  that  it  fails  to  set  out  how  the  con- 
tract was  renewed,  or  what  the  terms  were. 
In  the  first  place,  the  allegations  of  this 
paragraph  leave  it  uncertain  whether  the 
contract  of  Sammons  referred  to  is  the  con- 
tract between  him  and  the  plaintiff's  fa- 
ther, or  a  new  contract  between  Sammons 
and  the  plaintiff.  In  the  next  place,  even 
admitting  that  the  contract  referred  to  is  a 
new  one,  between  the  plaintiff  and  Sam- 
mons, there  is  only  a  partial  and  meager 
statement  of  such  contract  Sammons  prom- 
ised to  provide  by  will  or  otherwise  that  the 
plaintiff  should  have  one-half  of  his  estate, 
but  upon  what  condition  or  conditions  he 
promised  this  Is  not  stated.  What  was  the 
consideration  for  Sammons*  promise?  What 
was  the  plaintiff  to  do?  If  he  was  to  live 
with  and  work  for  Sammons,  how  long  was 
he  to  do  so?  Was  it  until  Sammons'  death, 
or  for  a  definite  period  of  time  which  elaps- 
ed before  Sammons  died?  It  Is  apparent 
that  none  of  these  questions  can  be  an- 
swered from  the  plaintiff's  petition.  He  sim- 
ply alleges  that  after  attaining  his  major- 
ity he  lived  and  worked  for  Sammons  a 
long  period  of  time,  "with  the  understand- 
ing and  by  the  promise  and  contract  of" 
Sammons,  etc  Clearly  this  paragraph  of  the 
petition,  if  it  can  be  said  to  allege  any  con- 
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tract  between  Sammons  and  the  plaintiff, 
could  not  withstand  a  demurr^  which  call- 
ed for  definite  and  specific  allegations  as  to 
the  terms  of  the  contract  relied  on. 

3.  The  count  tot  the  value  of  the  plain- 
tiff's services  from  January,  1876,  to  De- 
cember 25,  1881,  inclusive,  being  based  not 
upon  an  express  contract  which  postponed 
the  maturity  of  the  debt  beyond  the  date  of 
the  termination  of  the  services,  but  upon  an 
Implied  contract  to  pay  the  reasonable  value 
of  the  services,  was  clearly  barred  by  the 
statute  of  limitations  when  four  years  had 
elapsed  after  the  termination  of  such  aerv- 
ioes,  and  after  the  plaintiff  had  attained  bis 
majority,    dr.  Gode  1885,  I  8768. 

4L  The  express  contract  set  up  in  the  peti- 
tion, under  which  the  payment  for  the  serv- 
ices rendered  by  the  plaintiff  was  to  be 
made  at  the  death  of  Sammons,  was  made, 
not  with  the  plaintiff,  who  was  a  minor 
when  this  contract  was  entered  into,  hot 
wit}i  his  father,  and  the  violation  of  this 
contract  afforded  no  cause  of  action  to  the 
plaintiff.  The  plaintiff  was  neither  a  party 
nor  a  privy  to  this  contract,  but  a  mere  stran- 
ger thereto,  and  hence  could  not  maintain 
an  action  thereon.  Gunter  v.  Mooney,  72 
Oa.  206.  The  case  cited  is  directiy  in  point 
and  controHing  here.  There ''a  woman  and 
another  entered  into  a  written  agreement  on 
July  16»  1862,  whereby  the  other  party  was 
to  take  the  son  of  the  woman,  feed  and 
clothe  him,  and  give  him  a  common  school 
education,  and  a  horse,  bridle,  and  saddle 
when  he  became  twenty-one  years  of  age. 
The  son  became  of  age  in  December,  1874, 
and  brought  suit  in  1880,  alleging  a  breach 
of  the  covenant  in  that  the  p^son  so  agree- 
ing had  failed  to  give  him  a  common  school 
education.*'  It  was  held  'that  the  plaintiff 
could  not  maintain  an  action  of  covenant  on 
the  agreement  set  out,  he  not  being  a  party 
or  privy  to  the  same,  but  a  mere  stranger, 
and  the  case  was  properly  dismissed  on  de- 
murrer.*' To  the  same  effect,  see  Austell  v. 
Humphries,  90  Ga.  408,  27  S.  B.  736.  The 
case  of  Harris  v.  Johnson,  08  Ga.  436,  26  S. 
E.  525,  is  relied  on  by  the  plaintiff  in  error. 
There  is  nothing  in  the  decision  rendered  in 
that  case  which  conflicts  with  the  ruling 
made  in  Gunter  v.  Moouey,  or  with  our  rul- 
ings in  the  present  case.  The  observations 
of  the  present  Chief  Justice  in  the  case  cited 
by  counsel,  to  the  effect  that  where  a  widow 
made  a  contract  similar  to  the  one  involved 
in  Gunter  v.  Mooney,  "It  was  a  virtual  re- 
linquishment of  her  custody  and  control  of 
the  child,  and  of  her  right  to  receive  com- 
pensation for  his  labor/'  and  that  if  the  per- 
son who  made  the  contract  with  the  mother 
'*had  lived  until  the  child  became  of  age. 
and  had  then  refused  to  carry  out  his  agree- 
ment with  the  mother,  •  •  •  the  child 
•could  have  brought  an  action  against  him 
to  recover  the  value  of  his  services,"  are 
not  in  conflict  with  the  present  holding,  or 
the  case  upon  which  It  Is  predicated.    In  the 
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particular  count  with  which  we  are  now  deal- 
ing, the  plaintiff  is  not  seeking  to  recoTer 
the  yalue  of  his  serylcea,  but,  like  the  plain- 
tiff in  Gunter  ▼.  Mooney,  la  suing  upon  an 
express  contract,  to  which,  under  the  ruling 
in  that  case,  he  was  neither  a  party  nor 
a  privy.  Besides,  the  case  in  which  the 
learned  Chief  Justice  made  the  remarks 
above  referred  to  did  not  turn  upon  the  ques- 
tion on  which  these  observations  were  made. 
We  have  shown  that  the  only  count  in  the 
present  petition  based  upon  a  quantum 
meruit  was  for  the  plaintiffs  services  from 
January,  1876,  to  December  26,  1881,  in- 
clTisive,  and  that  the  cause  of  action  set  up 
in  this  count  was  barred  when  the  suit 
was  brought,  as  the  time  limited  by  the  stat- 
ute within  which  to  bring  an  action  upon 
an  implied  assumpsit  had  expired  long  be- 
fore the  suit  was  instituted;  the  sepTlces  re- 
lied on  having  terminated  and  the  plaintiff 
having  become  of  age  on  December  25,  1881, 
and  the  action  not  being  brought  until  Feb- 
ruary 8,  1904. 

The  Judgment  complained  of  is  aflarmed. 
All  the  Justices  concur. 
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LYTLB  V.  SCOTTISH  AMERICAN  MORTG. 

CO. 
(Supreme  Court  of  Georgia.    March  26,  1006.) 

VKI7D0B  AND  PUBGHASSA— EVIDBNCB  OV  BEUL- 
TION— BB80ISSI0N  OF  CONTBAOI— DAMAGES^ 
8TIPX7ULTION'— PABOL  BVIDENOB  —  BKOOVBBT 
or  LAND  —  IMPBOVKMXlfTa— COMPENSATION— 
ACCOUNTING. 

1.A  land  contract  calling  for  10  payments, 
aggregating  $1,260,  designated  as  purchase  mon- 
ey, and  10  payments,  aggregating  $2J50,  des- 
ignated as  rental,  and  providing  that,  npon  the 
payment  of  the  said  sums,  conveyance  in  fee 
should  be  executed,  created  the  relation  of  ven- 
dor and  vendee,  and  not  that  of  lessor  and 
lessee. 

[Bd.  Note. — ^For  cases  In  point,  see  voL  48; 
Cent.  Dig.  Vendor  and  Purchaser,  |  3.] 

2.  Where  time  is  made  of  the  essence  of  the 
contract,  the  vendor  may  exercise  the  reserved 
right  to  rescind  when  the  vendee  makes  default. 

8.  Usually  rescission  is  in  toto,  leaving  the 
rights  of  the  parties  to  be  determined  hy  a 
court  of  equity,  and  not  by  the  abrogated  con- 
tract 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cent.  Dig.  Vendor  and  Purchaaer,  U  158,  164.J 

4.  But  the  law  will  not  force  parties  to  liti- 
gate, nor  prevent  them  from  entering  into  agree- 
ments to  avoid  litigation.  They  may  therefore 
stipulate  in  advance  as  to  the  amount  of  dam- 
ages to  be  paid  if  the  contract  is  rescinded  be- 
cause of  the  vendee's  default. 

6.  The  validity  of  such  agreement,  however,  is 
to  be  determined,  not  by  the  names  given  the 
stipulation,  but  by  reference  to  the  law  ap- 
plicable to  liquidated  damages. 

6.  While  a  valid  written  contract  cannot  be 
contradicted  or  varied  by  parol,  it  is  competent 
by  such  evidence  to  show  that  the  writing  is 
but  a  cover  for  usury,  penalty,  or  forfeiture. 

7.  What  is  called  rent"  may  be  shown  to 
have  been  really  a  part  of  the  purchase  money, 
or  a  device  to  obtam  a  penalty. 

8.  In  contracts  for  the  sale  of  land,  the  dam- 
ages are  capable  of  exact  computation,  and  a 
sdpnlation  by  which  an  amount  in  excess  of 


such  legal  damages  shall  be  paid  or  retained  Is 
not  enforceable. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  16, 
Cent  Dig.  Damages,  ||  164,  182,  168.] 

9.  A  stipulation  that,  on  the  vendee's  default 
in  making  payments,  the  vendor  shall  retain 
money  previously  paid  on  account  of  the  pur- 
chase, and  that  the  vendee  riiall  lose  all  inter- 
est in  the  property  or  improvements,  amounts 
to  a  penalty  and  forfeiture  forbidden  by  Civ. 
Code  1895,  {  8795. 

10.  If  on  rescission  the  vendor  seeks  to  recover 
the  land,  he  must  account  to  the  vendee  for 
purchase  money  paid  in  part  performance  of  the 
contract  by  the  vendee. 

11.  On  such  rescission  the  vendee  is  to  be  char- 
ged with  the  damages  occasioned  by  his  breach, 
and  a  fair  rental  value  for  the  land  during  the 
time  it  was  held  in  iKMsession  under  the  agree- 
ment 

12.  If  on  rescission  the  vendor  takes  back  the 
land,  he  must  allow  for  Improvements  made  by 
the  vendee. 

18.  This  does  not  lead  to  the  conclusion  that 
the  vendor  may  himself  be  required  to  pay  for 
improvements  which  he  did  not  order,  and  which 
he  does  not  desire. 

14.  Where,  in  a  suit  for  the  recovery  of  land 
on  rescission  of  a  contract  of  sale,  the  default- 
ing vendee  claims  compensation  for  improve- 
ments, and  the  vendor  disnutes  the  value  of  the 
Improvements,  or  is  unwilling  or  unable  to  pay 
therefor,  there  must  be  an  accounting,  in  which 
the  rights  of  the  parties  must  be  adjusted.  GRie 
decree  should  provide  for  a  sale  of  Uie  land,  and 
direct  the  proceeds  first  to  be  applied  to  the 
payment  of  the  amount  found  on  the  accounting 
to  be  doe  the  vendor,  and  the  surplus  to  the 
vendee. 

16.  If,  with  the  consent  of  the  vendor,  a  part 
of  the  land  was  sold  by  the  vendee  to  a  third 
person,  and  all  of  the  purchase  price  therdfor 
was  paid  over  to  the  vendor,  the  latter,  on  re- 
scission of  the  original  contract  must  account 
to  the  vendee  for  so  much  of  the  payment  as 
was  in  excess  of  the  value  of  the  land  thus  sold, 
calculated  on  the  basis  of  the  original  contract 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  by  the  Scottish  American  Mortgage 
Company  against  J.  C.  Lytle.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

On  February  1,  1890,  the  parties  signed  an 
instrument  partly  printed  and  partly  writ- 
ten. It  was  designated  as  a  land  contract 
By  tt  the  Scottish  American  Mortgage  Com- 
pany, Limited,  in  consideration  of  $275  to  be 
paid  yearly  on  the  1st  of  January  for  the  full 
term  of  10  years,  "demised,  leased,  and  rent- 
ed" to  Jessie  G.  Lytle  certain  real  estate  in 
Floyd  county;  she  being  bound  to  pay  the 
taxes,  as  additional  rental.  On  default  in 
the  payment  of  the  taxes  or  rental,  at  the 
option  of  the  mortgage  company,  'this  con- 
tract of  rental  shall  without  notice  become 
absolutely  void  except  as  to  the  obligation 
of  [Mrs.  Lytle]  to  pay  all  arrearages  of  rent, 
^  •  •  and  except  that  the  [mortgage  com- 
pany] will  still  have  the  right  by  summary 
process  or  otherwise  to  collect  the  sums  of 
money  so  due,  and  its  liens  for  rent  shall 
remain  unimpaired.  «  «  «  Upcm  the  pay- 
ment to  it  on  this  date  of  four  hundred  (400) 
dollars,    and    thereafter*    *    *  ^    in    each 
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•  •  •  year  during  the  term  of  the  above 
contract  of  rent,  of  the  sum  of  eighty-five  and 
^Vioo  (85.10)  dollars  (which  installments  or 
sums  of  money »  said  party  of  the  second  part 
agrees  without  option  or  condition  to  pay) 
in  addition  to  the  rental  above  stipulated  for, 
then  and  in  that  event  the  said  party  of  the 
first  part,  when  all  of  said  payments  shall 
have  been  fully  •  •  ♦  made  •  ♦  • 
the  said  party  of  th^  first  part,  is  to  make 
to  the  said  party  of  the  second  part,  her  heirs 
or  assigns,  •  «  «  title  in  fee  simple,  to 
the  premises  aforesaid.  ^  ^  ^  It  is  dis- 
tinctly understood  that  time  is  of  the  es- 
sence of  this  agreement,  and  that  if  the  said 
party  of  the  second  part  shall  fail  promptly 
to  pay  at  maturity  any  one  of  the  said  pur- 
chase-money notes,  OF  shall  at  any  time  fail 
to  do  and  perform  any  of  the  conditions  of 
the  aforesaid  contract  of  rental  by  her  to 
be  performed,  or  shall  fail  to  pay  promptly 
at  maturity  any  one  of  said  installments  of 
rent,  or  any  taxes  as  aforesaid,  and  the  said 
party  of  the  first  part  shall  have  declared 
said  contract  of  rental  avoided  as  above 
provided,  then  and  In  either  of  said  events, 
at  the  option  of  the  said  parly  of  the  first 
part  and  without  notice  to  the  said  party  of 
the  second  part,  •  •  «  this  agreement  to 
convey  shall  be  and  become  absolutely  null 
and  void,  and  all  the  rights,  whether  legal 
or  equitable,  of  the  said  part7  of  the  sec<»id 
part  under  this  agreement  to  convey  or  un- 
der the  aforesaid  contract  of  rental,  shall  be 
absolutely  forfeited.  Including  all  moneys 
heretofore  paid  by  the  said  party  of  the  sec- 
ond part  under  the  aforesaid  contract  of 
rental  or  this  agreement  to  convey." 

On  June  18,  1908,  the  mortgage  company 
brought  suit  against  Mrs.  Lytle,  attaching 
this  contract  as  an  exhibit,  and  averring 
that  Mrs.  Lytle  was  in  default,  having  failed 
to  pay  1142  of  the  rent  due  on  January  1, 
1902,  $275  of  the  rent  due  on  January  1, 
1908,  "and  has  also  failed  and  refuses  to 
pay  $85.10  in  addition  to  said  rentals  due 
January  1, 1903";  that  by  agreement  between 
the  parties  15. acres  of  the  land  bad  been 
sold  to  J.  H.  Orr  for  $500,  and  that  the  de- 
fendant would  have  been  entitled  to  a  credit 
for  the  purchase  price  of  the  said  15  acres, 
had  she  complied  with  the  agreement,  but, 
having  failed  and  refused  to  comply  by  the 
terms  of  the  contract,  petitioner  has  the 
right  to  declare  the  same  null  and  void,  pre- 
serving to  petitioner  the  right  to  collect  all 
arrearages  of  rent  up  to  the  date  of  the 
trial;  that,  in  view  of  defendant's  default, 
petitioner  is  only  required,  in  equity  and 
good  conscience,  to  account  for  the  money 
actually  paid  by  the  defendant  on  account 
of  the  contract,  and  is  entitled  to  receive 
$275,  the  fair  yearly  rental  as  agreed  upon 
in  the  contract;  that  upon  such  accounting 
defendant  is  not  entitled  to  a  credit  for  the 
proceeds  from  the  15  acres,  the  same  never 
having  become  her  property,  and  the  sums 
actually  paid  by  defendant  not  being  suffi- 


cient te  extinguish  the  rent  due  and  owing 
petitioner  under  the  contract:  that  the  total 
amount  paid  by  the  defendant  is  $881.48, 
which  includes  everything  paid,  whether  by 
way  of  rent.  Interest  on  rent  not  paid  at 
maturity,  or  as  purchase  money;  that  the 
amount  due  petitioner  by  way  of  rental  up 
to  June  1,  1903,  was  $1,130,  without  interest; 
that,  deducting  the  $881.48  paid,  it  will  be 
seen  that  defendant  was  indebted  to  peti- 
tioner on  said  debt,  by  way  of  rent,  $248.52, 
and  by  the  time  this  case  is  ready  for  trial 
$275  additional  rent  will  have  accrued;  that 
defendant  having  given  petitioner  the  right 
to  avoid  and  rescind  the  contract,  and  to  re- 
cover the  land,  except  the  15  acres,  petitioner 
now,  upon  such  avoidance  of  the  contract, 
offers  to  account  to  defendant  for  all  money 
paid  by  her  on  account  of  the  contract,  and 
offers  to  surrender  the  c(Mitract  Itself,  can- 
celed, upon  the  payment  of  the  balance  due 
by  the  defendant  to  petitioner,  and  the  sur- 
render of  the  land  less  15  acres.  Where- 
fore, expressly  waiving  answer  under  oath, 
petitioner  elects  to  rescind,  declares  .the  con- 
tract avoided,  prays^  that  it  may  recover  the 
land  less  16  acres,  and  for  a  Judgment 
against  the  defendant  for  the  amount  due, 
and  for  such  other  and  further  relief  as  to 
the  court  may  seem  meet  and  proper. 

The  defendant  filed  a  plea  in  which  she 
made  no  objection  to  the  rescission  of  the 
contract,  but  claimed  that  by  reason  of  the 
nescission  she  was  entitled  to  the  value  of 
her  improvements  on  the  land,  and  to  a  re- 
turn of  all  sums  paid  by  her,  less  a  reason- 
able and  fair  rent,  during  the  time  she  had 
possession  of  the  property;  that  the  price 
of  the  land  as  originally  agreed  on  was 
$3,200  cash,  but,  as  she  could  only  make  a 
payment  of  $400  at  the  time,  it  was  agreed 
that  the  balance  of  $2,800  should  be  paid  hi 
10  annual  installments;  that  the  interest  on 
the  deferred  payments  at  6  per  cent  should 
be  added  to  the  $2,800,  making  the  sum  due 
on  the  deferred  payments  $3,601,  which,  with 
the  $400  cash,  amounted  to  $4,001;  that 
thereui>on  she  gave  the  plaintilf  10  notes  for 
$275  each  ($2,750),  and  10  notes  of  $85.10 
each  ($851),  making  a  total  of  $3,601,  which 
with  the  cash,  $400,  amounted  to  $4,001; 
that,  while  the  notes  for  $275  each  were 
called  "rental,"  they  in  reality  represented 
a  part  of  the  purchase  price.  She  denies 
that  the  land  was  worth  $275  a  year,  but 
says  that,  owing  to  its  condition,  its  value 
for  rent  was  very  small;  that  she  has  paid 
$859.35  of  the  principal  debt,  and  is  entitled 
to  a  credit  for  $500  additional  on  account 
of  the  land  sold,  with  plaintilf's  consent,  to 
Orr^  making  a  total  credit  of  $1,359.35;  that 
the  15  acres  sold  to  Orr  at  $33%  an  acre 
was  in  the  original  contract  between  the 
parties  valued  at  $15  an  acre;  that  the  land 
was  uncleared,  except  about  4  acres;  that, 
as  soon  as  defendant  purchased  it,  she  clear- 
ed the  15  acres,  put  out  an  orchard  of  fruit 
trees  on  it  at  great  expense,  put  It  in  a  good 
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state  of  cnltlratloii,  added  to  its  yalne  $300, 
and  by  reason  of  these  Improvements  It  was 
sold  to  Orr  for  ^00,  and  that  the  enhance- 
ment in  value  was  due  entirely  to  the  labor 
and  money  expended  by  her;  that  the  rest 
of  the  land  was  In  a  neglected  condition, 
covered  with  bushes  and  wild  growth,  wash- 
ed, without  fencing,  and  the  house  in  bad 
repair;  that  she  made  improvements  on  the 
house  at  a  cost  of  $100,  dug  a  well  at  a 
cost  of  $100,  filled  the  gullies  and  dug 
ditches  at  an  expense  of  |100,  built  fences 
at  an  expense  of  $150,  cleaned  off  the  growth 
at  an  expense  of  $50^  and  planted  out  peach, 
plum,  cherry,  and  pecan  trees,  some  of 
which  are  now  ready  to  bear,  and  now  worth 
not  less  than  $1,700;  that  she  has  put  at 
least  $500  worth  of  fertilizers  on  the  place, 
and,  by  her  money  and  labor  in  an  effort 
to  enrich  and  beautify  the  property,  has 
made  it  worth  at  least  $2,000  more  than 
when  she  contracted  to  purchase  it;  and 
that  upon  a  rescission  the  plaintiff  should 
account  not  only  for  the  purchase  money 
paid,  but  also  for  the  improvements  placed 
on  the  property;  that  for  the  time  she  oc- 
cupied the  entire  85  acres  the  reasonable 
rental  would  have  been  $256.74;  that,  for 
the  time  she  has  occupied  it  since  the  sale 
to  Orr,  $300  would  be  reasonable  rental. 
She  prayed  for  an  accounting,  for  a  return 
of  the  money  paid,  and  that  the  value  of  the 
improvements  be  set  off  against  the  plain- 
tiflT's  just  claim  for  rent,  and  for  such  fur- 
ther relief  as  she  might  be  entitled  to  in 
equity.    This  plea  was  filed  July  19,  1904. 

On  July  25,  1904,  the  petitioner  demurred 
to  the  plea  in  so  far  as  it  sought  to  contra- 
dict the  written  contract  sued  upon,  and  in  so 
far  as  it  sou^t  to  recover  money  paid  by 
the  defendant  for  taxes  and  improvements, 
and  to  obtain  a  credit  for  the  $500  received 
from  the  sale  of  the  15  acres.  There  was  a 
special  demurrer  that  the  planting  of  trees, 
clearing  the  land,  and  digging  the  ditches 
are  not  such  improvements  as  to  make  plain- 
tiff chargeable  therewith  upon  a  rescission; 
that  the  allegations  seeking  to  reduce  the 
rental  price  below  -the  contract  price  furnish 
no  ground  for  relief,  but  are  an  effort  to  con- 
tradict, vary,  and  add  to  the  terms  of  an  un- 
ambiguous contract  The  demurrer  Vas  spe- 
cially aimed  at  the  allegations  of  each  para- 
graph of  the  plea.  The  order  of  the  court 
is  equally  specific,  and  directs  that  many 
named  parts  of  the  plea  between  indicated 
words  be  stricken.  It  concludes  by  stating 
that  part  of  the  plea  '*as  to  refunding  to  de- 
fendant the  purchase  money  paid  by  defend- 
ant is  not  stricken,"  except  that  that  part 
which  seeks  to  recover  the  $500,  proceeds  of 
the  15  acres,  and  the  part  which  seeks  to  re- 
cover taxes,  or  the  part  which  seeks  to  re- 
cover or  set  off  alleged  improvements.  At 
the  trial  the  defendant  offered  to  amend  by 
alleging  that  she  had  built  a  tenant  house 
and  dug  a  well  at  a  cost  of  $100;  that  she 


had  paid  out  a  certain  sum  in  ord^  to  ac- 
quire^ for  use  of  the  land  sold,  the  possesalon 
and  title  to  a  spring  which  had  been  contract- 
ed to  be  sold  by  the  plaintiff  without  a  war- 
ranty, and  which  she  claimed  added  $200  in 
value  to  the  property.  She  further  offered 
to  amend  the  prayers  of  the  cross-petition  by 
claiming  that  on  a  rescission  she  was  enti- 
tled to  the  full  value  of  her  improvements  In 
so  far  as  they  enhanced  the  value  of  the 
property  returned,  and  that  the  rents  were 
of  less  value  than  the  improvements,  and 
the  plaintiff  should  account  for  the  excess. 
These  amendments  were  disallowed.  The  de- 
fendant excepted  to  this  ruling,  and  to  the 
order  of  the  court  striking  the  pleas.  The 
case  was  then  submitted  to  a  Jury,  and  the 
plaintiff  offered  the  notes  for  $275,  dated  Feb- 
ruary 1,  1899,  and  maturing  the  Ist  of  Jan- 
uary, 1902^)9,  one  with  a  credit  thereon,  and 
the  seven  unpaid  notes  for  $85.10,  maturing 
1903-09,  and  a  witness  who  testified  that  the 
15  acres  was  not  cleared  in  1899;  that  the  de- 
fendant had  planted  it  in  peaches;  that  in 
1902  they  were  not  bearing;  that  that  may 
have  injured  the  production  of  the  land,  but 
$2.50  would  be  a  fair  rental.  The  defend- 
ant assigns  as  error  that  the  court  refused  to 
allow  her  to  prove  what  the  15  acres  were 
worth  for  rent  in  1899, 1900,  and  1901,  except 
for  the  purpose  of  ascertaining  what  it  was 
worth  for  rent  in  1902,  and  also  refused  to  al- 
low the  defendant,  on  cross-examination  of 
this  witness,  to  show  what  the  entire  tract 
was  worth  for  rent  before  the  sale,  and  also 
what  the  balance  was  worth  after  the  sale; 
the  court  holding  that  the  only  question  be- 
fore the  Jury  was  to  determine  a  reduction 
on  account  of  the  failure  of  the  defendant  to 
have  the  use  of  the  15  acres  sold.  It  also 
appears  that  the  court  refused  to  allow  the 
plaintiff  to  recover  for  rent  accruing  under 
the  contract  since  the  suit  was  filed,  and 
limited  the  recovery  to  the  rent  at  $275  pet 
annum  up  to  January  1, 1903.  At  the  conclu- 
sion of  the  evidence  the  court  directed  a  ver- 
dict for  the  plaintiff  for  the  premises  in  dis- 
pute, and  $60.53  as  rent  to  January  1,  1903; 
requiring  the  plaintiff  to  return  to  the  de- 
fendant the  notes  maturing  after  January  1, 
1903.  The  plaintiff  moved  for  a  new  trial, 
and,  in  her  bill  of  exceptions,  excepts  to  the 
order  refusing  the  same,  and  to  the  rulings 
striking  the  pleas  and  refusing  to  allow  the 
amendments  thereto. 

Cited  for  plaintiff  in  error:  Hays  v.  Jor- 
dan &  Co.,  85  Ga.  748,  11  S.  B.  833,  9  L.  B. 
A.  373;  Cottrell  v.  Merchants'  Bank,  89  6a. 
508,  15  S.  E.  944;  Hervey  v.  Rhode  Island 
Locomotive  Works,  93  U.  S.  672,  23  L.  Ed. 
1003;  Bacon  &  Co.  v.  Moody,  117  Ga.  209,  43 
S.  E.  482;  Steen  &  Marshall  v.  Harris,  81 
Ga.  681,  8  8.  E.  206;  Davis  v.  Smith,  5  Ga 
288,  47  Am.  Dec.  279;  Martin  v.  Atkinson.  7 
Ga.  228,  50  Am.  Dec.  403;  Bryant  v.  Ham- 
brick,  9  Ga.  133;  McPhee  v.  Guthrie  &  Co., 
51  Ga.  88;  Dean  t.  Feely,  69  Ga.  817;  Dud- 
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I^  T.  Johnson,  102  Ga.  4,  29  8.  B.  GO;  Hills 
▼.  Geer»  111  Qa.  2S2,  36  S.  E.  678»  62  L.  B.  A. 

Cited  for  defendant  In  error:  Parol  evi- 
dence inadmissible:  HiUer  ▼.  Howell,  74  Oa. 
174  (8);  Home  Ins.  Co.  ▼.  Harrington,  95  Ga. 
759,  22  S.  B.  666;  Howard  &  Soule  t.  Steph- 
ens, 52  6a.  448;  Terrell  ▼.  Huff,  108  Ga.  665, 
34  S.  B.  346;  Bass  Dry  Goods  Co.  t*  Granite 
City  Mfg.  Co.,  113  Ga.  1142,  39  S.  B.  471; 
De  Loach  &  Bro.  t.  Smith  &  Anderson,  88 
Ga.  665,  10  S.  B.  436;  Forsyth  Mfg.  Ca  t. 
Castlen,  112  Ga.  199,  87  S.  B.  485,  81  Am. 
St  Rep.  28;  Hall  v.  Waller,  66  Ga.  483; 
Haley  r.  Bvans,  60  Ga.  158;  Pitts  t.  Allen, 
72  Ga.  69;  Atkinson  &  Clark  y.  Lanier,  69 
Ga.  400.  Vendor  not  liable  for  improvements: 
Civ.  Code  1896,  |  3123;  Fuller  ▼.  Bnice,  80 
Ga.  896,  6  S.  B.  17;  Barnes  ▼.  Shinholster,  14 
Ga.  134;  Nnnn  y.  Burger,  76  Ga.  706;  Fields 
y.  Carlton,  76  Ga.  556;  Dudley  y.  Johnson, 
102  Ga.  1,  29  S.  B.  50;  Alston  v.  Wlngfleld, 
58  Ga.  18;  Robinson  y.  Alexander,  65  Ga. 
406;  Steed  y.  Savage,  115  Ga.  100,  41  S.  B. 
272;  McCowan  v.  Brooks,  113  Ga.  584,  89  8. 
BL  116. 

Fouche  A  Fonche,  for  plaintiff  in  error. 
Ross  &  Grace  and  T.  W.  Lipscomb,  for  de- 
fendant in  error. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  The  mortgage  company  insists  that 
the  purchase  price  of  the  land  was  $1,260,  of 
which  $400  was  paid  in  cash  when  the  con- 
tract was  made;  that  the  balance  of  I860 
was  to  be  paid  in  ten  annual  installments,  of 
$86wl0,  without  interest,  and  that  until  title 
passed  the  plaintiff  in  error  was  a  tenant, 
and  bound  to  pay  $275  r^t  annually  for  10 
years;  that  time  Was  made  of  the  essence; 
and  that  by  the  express  terms  of  the  agree- 
ment, the  company  was  entitled  to  the  im- 
provements, and  also  to  retain  whatever  was 
paid  on  account  of  rent,  in  the  event  there 
was  a  default  and  the  company  ele<;ted  to 
rescind.  The  plaintiff  -in  error  insists  that 
there  was  no  contract  of  rental;  'that,  in  ef- 
fiBCt,  the  purchase  price  was  $4,000;  that  the 
$275  called  ''rental"  was  a  part  of  the  pur- 
chase price,  whi<^h  she  is  entitled  to  recover 
on  rescission;  that  she  was  not  a  tenant,  but 
a  vendee  in  possession;  and  that  her  rights 
are  to  be  determined  accordingly. 

1.  Bven  a  lessee  may,  in  a  proper  case,  be 
relieved  from  a  forfeiture.  Laurence  v.  Sa- 
vannah, 71  Ga.  396.  But  for  the  sake  of 
brevity,  and  to  avoid  dealing  with  the  case 
in  a  double  aspect,  it  will  be  well,  in  the 
outset,  to  determine  whether  the  contract  was 
a  lease  or  a  sale.  Having  regard  only  to  the 
form  of  words,  it  was  both.  But  mere  names 
will  be  Ignored.  Contracts  must  be  construed 
according  to  their  legal  effect  It  has  there- 
fore often  been  held  that  stipulations  for 
paying  rent  or  hire  during  a  t^m  for  the  use 
of  personal  property,  with  a  provision  that 
•n  making  the  last  payment  title  should  vest 


in  the  so-called  lessee,  constitute  a  oonditiou- 
al  sale.  Hays  v.  Jordan,  86  Ga.  749,  11  S. 
B.  893,  9  L  R.  A.  373.  There  is  no  reason 
why  a  similar  rule  should  not  apply  to  sim- 
ilar contracts  in  relation  to  land.  Compare 
Hill  V.  Sidle,  116  Wis.  602,  98  N.  W.  446,  96 
Am.  St  Rep.  1011.  This  was  not  a  case 
where  the  defendant  was  a  lessee  having 
merely  an  option  to  buy,  but  she  was  in  pos- 
session under  a  contract  of  sale,  with  part 
of  the  purchase  mon^y  paid.  This  created 
the  relation  of  vendor  and  vendee,  not  that 
of  lessor  and  lessee.  The  **land  contract" 
was  a  bond  tor  title,  in  which  time  was  made 
of  the  essence. 

2.  On  the  vendee's  default  the  vendor  was 
entitled  to  exercise  the  reserved  right  to  re- 
scind. BlUs  r.  Bryant  120  Ga.  890,  48  S. 
B.  352;  Civ.  Code  1895,  |  3675.  The  plaintiff 
in  error  does  not  resist  the  exercise  of  this 
right  but  denies  that  the  vendor  is  entitled 
to  charge  or  retain  the  $275  called  ''rent"  in 
the  resdndsd  agreement 

3.  When  a  contract  is  rescinded,  the  par- 
ties are  not  to  be  left  where  the  rescission 
finds  them.  The  original  status  must  be  re- 
stored, or  an  equivalent  therefor  must  be 
provided  in  the  contract  or  furnished  by  the 
law.  Olv.  Code  1895,  IS  8710,  8711,  8712. 
Generally  speaking,  rescission  is  in  toto.  It 
abrogates  the  contract  not  partially,  but 
completely.  It  leaves  the  rights  of  the  par- 
ties and  the  amount  of  the  damages,  if  any, 
to  be  determined,  not  by  the  rescinded  con- 
tract but  by  the  court  of  equity.  Cf .  Drew 
v.  Peddlar,  87  Cal.  448,  25  Pac.  749,  22  Am. 
St  Rep.  258. 

4.  But  equity  will  not  force  parties  to  lit- 
igate, *  nor  will  it  prevent  them  from  enter- 
ing into  agreements  to  avoid  litigation.  Civ. 
Code  1895,  S  3935.  There  is  no  reason,  there- 
fore, why  th^  may  not  agree  in  advance 
upon  damages  to  be  paid  in  the  event  of  a 
breach,  or  upon  an  amount  to  be  paid  for 
rent  on  rescission  of  a  contract  of  sale. 

5.  Whether  such  an  agreement  can  be  en- 
forced will  depend,  however,  among  other 
things,  on  the  question  as  to  whether  the  rent 
was  liquidated  damages,  or  so  unreasonable 
as  to  come  within  the  prohibition  against 
penalties  and  forfeitures. 

6.  If  the  amount  named  as  rent  was  in 
excess  of  a  fair  and  reasonable  value  for  the 
use  of  property,  or  if  what  was  really  a  part 
of  the  purchase  money  was  given  the  name 
of  "rent"  for  the  purpose  of  enabling  the 
vendor  to  retain  it  as  rent,  when  he  could 
not  retain  it  as  purchase  money,  then  names 
will  be  ignored,  the  figures  named  in  the  con- 
tract will  be  disregarded,  unreasonable  liq- 
uidated damages  will  be  declared  to  be  a 
penalty,  and  the  fair  rent  will  be  determined 
by  proof  of  the  real  value  of  the  land,  rather 
than  by  reference  to  the  excessive  sum  nam- 
ed in  the  rescinded  contract  Nor  does  this 
mean  that  the  vendee  will  be  permitted  to 
evade  the  rule  that  one  cannot  by  parol  con- 
tradict or  vary  a  valid  written  instrument 
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ClT.  Code  1886,  |  6201.  Bven  parol  testi- 
mony is  admitted  to  enable  one  to  show  that 
a  written  instrument  is  not  yalid,  but  void. 
Oiv.  Code  1895,  |  5203.  It  is  always  per- 
missible to  show  that  a  paper  is  but  a  cover 
for  usury,  penalty,  forfeiture,  or  othw  ille- 
gal advantage  to  one  of  the  parties.  For 
if  the  law  did  not  sedulously  disregard  form 
and  seek  for  substance,  nothing  would  be 
easier  than  its  evasion  by  giving  innocent 
names  to  prohibited  acts. 

7.  What  is  called  "rent"  may  be  shown  to 
be  usury.  Baggett  v.  Truelock,  77  Ga.  309, 
3  8.  B.  162  (2).  What  is  called  "rent*'  may 
be  shown  to  be  unreasonable  liquidated  dam- 
ages. What  is  called  "rent**  may  be  shown 
to  be  purchase  money,  if,  as  purchase  money, 
it  could  not  be  retained  by  the  vendor  on 
rescission. 

&-11.  If,  then,  the  contract  was  one  of  sale 
— ^if  what  was  called  "rent"  may  be  shown 
to  be  part  of  the  purchase  money — ^the  re- 
maining question  is,  can  the  vendee,  on  re* 
scission  caused  by  her  default,  secure  a  re- 
turn of  purchase  money,  or  compensation  for 
her  improvements,  to  the  extent  they  en- 
hanced the  value  of  the  land?  According  to 
2  Pom.  Bq.  Jur.  445,  this  ought  to  be  a  very 
plain  and  simple  matter.  But  in  the  face  of 
the  authorities,  it  is  impossible  to  be  an- 
swered in  any  general  and  certain  manner. 
Where  one  has  contracted  to  buy,  but  has 
paid  nothing,  his  failure  to  perform  allows 
the  vendor  to  take  advantage  of  the  provi- 
sion for  rescission,  and  to  declare  the  con- 
tract, with  all  of  its  incidents,  at  an  end,  and 
thereupon  to  recover  the  property.  The  ven- 
dee has  paid  nothing,  and  has  no  equity  to 
be  preserved.  But  where  the  vendee  has 
entered  and  made  improvements,  or  where 
he  has  paid  a  part  of  the  purchase  money, 
he  has  acquired  an  interest  in  the  land.  This 
interest  is  property.  He  cannot  be  deprived 
of  such  property  except  by  virtue  of  some 
valid  contract.  It  cannot  be  done  by  way 
of  penalty  or  forfeiture.  In  the  sale  of  land 
on  credit,  where  the  vendor  retains  title,  he 
has  not  the  absolute  estate,  but  is  a  trustee 
holding  the  title  only  as  security.  For  many 
purposes  the  transaction  may  be  treated  in 
equity  as  though  the  vendor  had  made  a 
deed  to  the  vendee,  and  the  latter  had  there- 
upon given  a  common-law  mortgage  to  se- 
cure the  purchase  money.  Thus  treating  it, 
the  case  is  directly  within  the  principle  of 
the  rule  declared  in  one  of  the  earliest  and 
most  signal  victories  won  by  equity  over  the 
hard  literalness  of  the  law:  'HDnce  a  mort- 
gage always  a  mortgage."  If  a  mortgage 
when  made,  the  instrument  did  not  become 
a  deed  on  a  subsequent  default  in  payment 
of  the  secured  debt  The  mortgagor's  failure 
to  pay  was  not  allowed  to  work  the  confis- 
cation called  for  by  the  terms  of  the  convey- 
ance. At  first  his  equity  of  redemption 
could  be  barred  only  by  strict  foreclosure, 
and  on  his  failure  to  redeem  by  a  date  nam- 
ed in  the  decree,  rather  than  by  the  time 


originally  named  In  the  mortgage.  In  mod- 
ern times  the  principle  has  been  so  extended 
as  to  relieve  the  mortgagor  from  the  neces- 
sity of  making  the  payment  himself,  but 
preserving  his  equity  until  it  is  foreclosed 
by  means  of  a  sale.  This,  in  effect,  prevents 
a  forfeiture  until  the  equity  is  shown  to  be 
valueless  by  the  results  of  a  public  sale  un- 
der foreclosure.  As  In  a  niortgage,  so  in  its 
equitable  equivalent,  a  conditional  sale  of 
land,  a  forfeiture  will  not  be  enforced  even 
for  the  vendee's  default  There  is  no  diffi- 
culty in  making  an  exact  computation  of  the 
damages.  Any  stipulation  that  more  than 
these  damages  are  to  be  paid  or  retained  can- 
not be  enforced  in  a  court  of  equity,  which 
"regards  property  as  a  mere  pledge  for  a 
debt,  and  will  not  allow  either  a  forfeiture 
of  the  property  pledged,  or  an  augmentation 
of  the  debt  as  a  penalty  for  nonperform- 
ance." 1  Pom.  Bq.  Jur.  446;  Civ.  Code  1895, 
I  3795. 

Of  course,  where  the  vendee  makes  de- 
fault, he  cannot  take  advantage  of  his  own 
wrong,  so  as  to  give  himself  a  standing  as 
plaintiff  in  an  action  to  recover  for  improve- 
ments or  purchase  money  paid  in  part  per- 
formance of  the  contract  of  sale.  Such  claim 
can  only  be  asserted  defensively,  where  the 
vendor,  by  exercising  the  right  of  rescission, 
has  clothed  the  vendee  with  the  correlative 
right  to  be  reistored  to  his  status.  Some 
cases  qualify  this  rule;  holding  that  even 
as  a  defendant  the  vendee  has  no  right  to 
a  return  of  the  purchase  money  or  compen- 
sation for  improvements,  as  against  a  vendor 
who  has  been  ready,  willing,  and  able  to 
convey  upon  compliance  by  the  vendee  with 
the  terms  of  the  sale.  Those  holding  this 
view  insist  that  not  to  enforce  a  stipulation 
for  forfeiture  is  tointerfdre  with  the  rlirht 
of  contract;  that  to  permit  the  vendee,  as 
plaintiff  or  defendant,  to  recover  the  value 
of  improvements  made,  or  to  regain  money 
previously  paid,  leaves  the  vendor  where  he 
cannot  know  whether  the  land  is  sold  or  not; 
forces  him  during  the  credit  period  to  be 
ready  at  all  times  to  refund  the  money  paid; 
enables  the  vendee  to  take  advantage  of  his 
own  wrong,  so  that  if  the  land  increases  in 
value  he  can  insist  on  performance,  while 
if  the  maricet  price  declines  he  will  cease  to 
make  payments,  and,  upon  the  exercise  of 
the  reserved  right  to  rescind,  the  vendee  will 
then  demand  the  return  of  what  has  been 
previously  lawfully  paid,  or  seek  reimburse- 
ment for  improvements  which  have  become 
a  part  of  the  real  estate.  But  if  It  be  admit- 
ted that  this  rule  is  hard,  the  contrary  would 
be  still  harder.  It  would  ignore  the  impor- 
tant fact  that  not  only  the  vendee,  but  the 
vendor,  has  an  option.  It  is  uncertain  which 
remedy  he  will  pursue  in  case  of  default  If 
the  land  has  decreased  in  value,  he  may  stll! 
hold  the  vendee  for  the  purchase  money.  If 
the  land  has  enhanced  in  value,  the  vendor 
ought  not  to  be  allowed,  for  a  breach  of  the 
same   contract   to  Increase  his  rights   by 
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choosing  lili  remedy.  The  court  stands  be- 
tween the  two  to  do  complete  equity  to  each. 
To  the  extent  of  the  land  sold,  the  improve- 
ments thereon,  the  money  in  the  hands  of 
the  Tendor  receiyed  of  the  vendee^  and  also 
to  the  extent  of  the  yendee's  general  estate, 
the  law  guaranties  the  yendor  against  loss 
if  he  sues  to  recover  the  purchase  price.  He 
is  not  obliged  to  rescind.  But  when  he  does 
exercise  that  right  he  discharges  the  yendee 
from  liability  under  the  contract,  sets  aside 
the  sale,  and  is  entitled  to  a  return  of  the 
property,  subject  only  to  the  condition  that, 
as  his  status  has  been  restored,  he  must  also 
restore  the  status  of  the  yendee.  Oiy.  Code 
1886^  H  8924,  8712.  When  the  yendee  seta 
up  any  right,  he  is. also  bound  to  recognize 
those  of  the  opposite  party,  and  is  equally 
bound  to  do  equity  before  he  can  secure  re- 
lief. He  is  not  entitled  to  a  return  of  his 
purchase  money  until  he  has  allowed,  as  a 
deduction  therefrom,  all  damages  caused  by 
his  breach,  one  element  of  which  will  be  the 
fair  rental  yalue  of  the  property  during  the 
time  he  occupied  it,  eyen  up  to  yerdict  But 
when  he  does  this  he  has  done  all  that  the 
law  requires.  Damages  for  the  breach,  pay- 
ment of  the  rent,  and  a  return  of  the  land 
restore  the  yendor  to  his  status,  so  far  as 
the  yalue  of  the  land  and  the  sum  in  hand 
will  warrant  After  being  granted  such  com- 
plete equity,  he  should  not  be  heard  to  com- 
plain If  the  yendee  gets  only  the  balance  of 
the  purchase  money  previously  paid  on  ac- 
count of  a  contract  which  the  vendor  has 
voltudtarily  elected  to  rescind  and  set  aside. 

But  there  Is  still  another  line  of  rulings 
holding  that  the  vendee  must  be  free  from 
fault;  before  he  Is  entitled  to  recover  for 
improvements  or  to  the  return  of  purchase 
money.  Others  hold  that,  since  in  such  a 
contract  time  Is  not  of  the  essence,  the 
vendee  after  default  may  within  a  reason- 
able time  tender  the  balance  due,  prevent 
the  forfeiture,  and  secure  his  equity  of  re- 
demption. In  other  words,  by  his  tender  he 
puts  himself  again  In  the  right,  and,  being 
in  the  right,  relieves  against  the  penalty  and 
forfeiture  Imposed  only  on  one  In  default 
But  the  prohibition  against  the  exaction  of 
penalty  and  the  enforcement  of  forfeiture 
is  not  alone  for  the  benefit  of  those  who 
have  kept  th^  contracts.  They  do  not  need 
it  The  effort  to  enforce  a  penalty  and  for- 
f^ture  is  generally  against  the  party  who  Is 
delinquent  But  if  those  who  have  met  their 
obligations  do  not  need  the  rule,  and  if  those 
In  default  cannot  secure  protection,  it  may 
as  well  be  abrogated.  While  many  courts 
have  taken  a  different  view  of  this  subject, 
tbe  decisions  In  this  state  are  to  the  effect 
that  before  the  vendor,  on  rescission,  can 
recover  the  property  sold,  he  must  account 
for  so  much  of  the  purchase  money  as  has 
been  paid. 

12.  In  principle,  this  involves  the  obliga- 
tion to  make  compensation  for  Improve- 
ments.    The  duty  to  return  money  is  no 


greater  than  the  duty  to  return  money's 
worth.  Here  the  plea  alleges  that  the  ven- 
dee has  paid  $1,859  on  account  of  the  pur- 
chase money.  And  if  she  is  entitled  to  that, 
there  Ib  no  reason  why,  in  equity,  she  is  not 
equally  entitled  to  reimbursement  for  the 
$2,000  enhancement  tn  value  as  the  result 
of  her  money  and  labor  in  improving  the 
land. 

18.  This  does  not  lead  to  the  conclusion 
that  the  vendor  can  be  compelled  to  pay  for 
costly  changes  which  he  did  not  order  and 
does  not  desire,  and  which,  though  valuable, 
axe  not  of  a  character  useful  to  him.  Such 
a  result  is  obviated  by  the  terms  of  the 
decree.  If  the  vendor  elects  to  take  back  the 
land,  he  must  return  the  purchase  money, 
less  damages  and  rent  If  the  land  h^s 
been  improved,  he  must  allow  the  vendee 
for  the  enhancement  In  value  occasioned 
thereby*  before  he  can  take  the  land  thus 
Improved.  But  the  vendee  cannot  force  the 
yendor  to  pay  for  the  building  or  other 
meliorations.  When  the  vendee  asks  com- 
pensation therefor,  another  factor  is  injected 
Into  the  case,  whereby  he  loses  the  absolute 
right  to  the  purchase  money,  and  forces  an 
accounting  under  which  he  can  secure  only 
what  legally  comes  to  him  on  a  sale  of  the* 
property.  The  rights  of  the  parties  must  be 
adjusted,  and,  upon  the  vendor's  pitying  the 
yendee  what  is  equitably  due  for  Improve- 
ments and  return  of  purchase  money,  the 
yendor  has  the  option  to  take  the  land  un- 
der the  terms  of  the  rescinded  contract  If 
he  does  not  desire  to  exercise  this  option, 
the  property  should  be  sold,  the  proceeds 
should  be  first  applied  to  the  jwiyment  of 
what  is  due  the  vendor,  and  the  balance 
should  be  paid  over  to  the  vendee.  In  this 
way  the  rights  of  both  parties  are  fully 
preserved.  The  vendor  is  not  obliged  to 
buy  the  improvements,  though,  to  protect 
his  interest,  he  may  use  his  special  Judg- 
ment against  the  land  as  cash  at  the  sher* 
llTs  sale.  At  the  sale  the  vendee  also  may 
get  the  benefit  of  the  enhanced  price  due  tf 
the  Improvement  Compare  Civ.  Code  1895, 
If  5067,  5432;  betterment  act  of  1897  (ActP 
1897,  p.  79);  16  A.  &  B.  Bnc.  Law  (2d  Ed.> 
107c 

15.  It  is  not  necessary  to  consider  at  any 
great  length  the  effect  of  the  vendee's  sale 
of  the  15  acres  for  $500  with  the  consent  of 
the  vendor.  That  part  of  the  land  may  have 
been  the  best  or  the  worst  or  an  average 
of  the  tract  What  it  was  worth  at  the 
time  of  the  contract  the  vendor  is  entitled 
to  retain  out  of  the  $500  paid,  to  be  applied 
as  credit  on  the  purchase-money  note.  If, 
because  of  Improvement  made  thereon  by 
the  vendee  or  her  efforts,  she  was  able  to 
sell  at  higher  price,  she  is  entitled  to  the 
benefit  and,  to  that  extent  should  be  al- 
lowed credit  as  for  any  other  money  paid 
the  vendor.  As  to  the  right  to  purchase  mon- 
ey and  compensation  for  Improvements,  see 
BUtch  v.  Edwards,  96  Qa.  008,  610,  24  &  B. 
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147;  Qlisson  t.  Heggie,  105  Ga.  S3,  81  & 
E.  118;  Ck)mmerclal  Oo.  y.  Campbell,  111 
6a.  390,  86  S.  B.  766;  McDaniel  y.  Gray,  68 
Ga.  434;  Dukes  t.  Baugh,  91  Ga.  83,  16  S. 
E.  219;  Bryant  ▼.  Hambrick,  9  Gki.  133  (4); 
Jones  y.  Snider,  99  Ga.  276,  25  8.  B.  668; 
McCarty  y.  Moorer,  50  Tex.  287;  Eberling 
y.  Vereln,  72  Tex.  339,  12  8.  W.  205;  Edger- 
ton  y.  Peckbam,  11  Paige,  852;  Weatbafer 
y.  Patterson,  120  Ind.  469,  22  N.  B.  414,  16 
Am.  St  Bep.  880;  Gbabat  y.  Winter  Park 
06.,  84  Fla.  258^  15  Sontb.  766^  43  Am.  St 
Rep.  192;  Grlffetb  y.  Depew,  8  A.  K.  Marab. 
177,  18  Am.  Dec.  141;  Gilbretb  y.  Greewell, 
18  Ind.  484^  74  Am.  Dec.  266;  Pbelps  y. 
Brown  (Cal.)  80  Pac.  774;  Jobnaton  y.  Wbl^ 
temore,  27  Mlcb.  463;  Drew  y.  Peddler,  87 
Cal.  448,  25  Pac  749,  22  Am.  St  B^.  257; 
Jobnaon  y.  Biyans  (Md.)  50  Am.  Dec.  674; 
In  re  Dagenbam  Do<dk  Co.,  8  L.  U.  Chan.  App. 
1022. 

Judgment  reyersed.    All  tbe  Justices  con- 
cur. 


(67  W.  Va.  SOO) 

BliAKB  y.  CAMDEN  INTERSTATE  BY.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  7,  1905.) 

OABUBBS  —  INJTTBT  TO   PA88EN0EB   AI^IGHTIRO 
7B0M  8TBSST  GAB— ZNSTBUOTIOnS. 

In  an  action  for  injuries  sustained  by  a 
passenger  while  attempting  to  alight  from  a 
street  car,  It  is  error  to  give  to  the  jury  an  in- 
struction, in  which,  after  telling  them  that,  un- 
der the  law,  the  defendant  Is  held  liable  for  the 
sliffhtest  negligence,  they  are  instructed  that  the 
defendant  must  "repel  by  satisfactory  proof  ev- 
ery imputation  of  such  negligence,  when  the 
facts  are  not  such  as  to  create  a  presumption 
of  negligence  against  the  defendant  and  cast 
the  burden  upon  it  to  disprove  negligence,  and 
also  when  the  contributory  negligence  of  the 
plaintiff  is  involved. 

(Syllabus  by  the  C3ourt.) 

Error  to  Circuit  Court  Cabell  County;  B. 
S.  Doollttle,  Judge. 

Action  by  L.  B.  Blake  against  tbe  Camden 
Interstate  Ballway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Be- 
versed. 

Vinson  &  Thompson,  for  plaintiff  in  error. 
L.  D.  Isbell,  for  defendant  in  error. 

SANDEBS.  J.  Tbe  plaintiff,  L.  E.  Blake, 
brought  bis  action  of  trespass  on  tbe  case 
in  tbe  circuit  court  of  Cabell  county  against 
tbe  defendant,  Camden  Interstate  Ballway 
Company,  to  recoyer  damages  for  a  personal 
Injury  alleged  to  have  been  sustained  by  bim 
while  attempting  to  alight  from  one  of  tbe 
defendant's  street  cars,  upon  which  be  was 
a  passenger.  A  verdict  for  $500  was  re- 
turned in  favor  of  the  plaintiff,  upon  which 
judgment  was  rendered,  and  which  Judgment 
we  are  now  asked  to  review. 

Tbe  plaintiff  claims  that  on  tbe  19tb  day 
of  May,  1903,  he  took  passage  on  one  of  tbe 
street  cars  of  tbe  defendant  company  run- 
ning from  Ashland,  Ky.,  to  Huntington,  W. 


Va.,  and  when  be  arrived  at  Sixth  street  in 
Huntington,  be  notified  tbe  conductor  that 
he  desired  the  car  stopped  at  Seventh  street. 
BO  be  could  get  off,  and  that  at  Seyentb  street 
the  conductor  did  stop  tbe  car,  and  that  he 
attempted  to  alight;  and  that,  while  in  tbe 
act  of  so  doing,  having  one  foot  upon  tbe 
step,  and  with  the  other  stepping  to  tbe 
ground,  tbe  car  gaye  a  sudden  lurch  and 
threw  him  upon  tbe  ground,  and,  as  a  result 
of  tbe  fall,  he  receiyed  serious  injuries.  The 
defendant  claims  that  tbe  plaintiff  was  guilty 
of  contrlbutoiy  negligence  in  attempting  to 
alight  from  said  car;  that  at  the  time  be 
made  tbe  attempt  to  alight  tbe  car  had  not 
stopped,  and  did  not  stop  at  tbe  Seyenth 
street  crossing,  but  ran  beyond  that;  and  at 
that  crossing,  and  while  the  car  was  nmning 
from  six  to  eight  miles  an  hour,  the  plaintiff 
attempted  to  alight,  and  was  thrown  and  in- 
jured. These  are  tbe  claims  of  tbe  lespec- 
Uye  parties. 

After  tbe  eyidence  bad  been  introduced 
before  the  Jury,  tbe  plaintiff  asked  the  court 
to  give  to  the  Jury  tbe  following  instruction, 
which  tbe  court  gave,  oyer  the  defendant's 
objection,  and  to  which  tbe  defendant  ex- 
cepted: 'The  court  instructs  the  Jury  that 
the  law,  in  tenderness  to  human  life  and 
limbs,  holdli  railroads  and  street  railway 
companies  liable  for  tbe  slightest  negligence, 
and  compels  them  to  repel  by  satisfactory 
proof  every  imputation  of  such  negligence; 
and  if  tbe  Jury  believe  that  tbe  defendant 
company  did  not  use  tbe  greatest  care  and 
diligence  In  transporting  the  plaintiff  to  his 
point  of  destination,  but  was  negligent  In 
tbe  management  of  its  car  upon  which  the 
plaintiff  was  riding  as  a  passenger,  and  that 
by  reason  of  such  negligence  be  was  injured 
as  alleged  in  his  declaration,  then  the  Jury 
shall  find  for  the  plaintiff,  and  assess  his 
damages  at  such  sum  as  the  eyidence  may 
show  that  he  has  actually  sustained.*'  It  is 
presented  b7  the  defendant  that  this  la  a 
binding  instruction,  and  that  under  tbe  rule 
laid  down  in  the  case  of  McCreery  y.  Bail- 
road  Co.,  43  W.  Va.  110,  27  8.  E.  327,  it  was 
error  to  give  it  If  this  Is  what  is  termed  a 
"binding  instruction,"  then  it  was  error  to 
give  it  "Now,  the  law  is  well  settled  that 
instructions  which  tell  the  Jury  that,  if  they 
believe  a  certain  supposed  and  enumerated 
state  of  facts,  then  the  defendant  is  liable, 
and  they  must  find  for  tbe  plaintiff,  are 
fatally  defective,  if  there  is  wholly  omitted 
from  such  enumeration  a  fact  tbe  eyidence 
tends  to  proye,  which,  if  true,  would  require 
a  different  verdict"  Woodell  y.  Improve- 
ment Co.,  38  W.  Va.  23,  17  S.  B.  386.  While 
it  is  true  this  present  instruction  does  not, 
in  terms,  refer  to  tbe  question  of  contribu- 
tory negligence,  yet  can  it  be  said  to  be 
what  is  termed  a  "binding  Instruction,"  be- 
cause it  tells  the  Jury  "and  that  by  reason 
of  such  negligence,  be  was  injured  as  alleged 
in  bis  declaration,  then  the  Jury  shall  find 
for  tbe  plaintiff"?    This  says  to  the  Jury  that 
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If  the  defendant  was  gvdlij  of  negligence, 
and  by  reason  thereof  the  plaintiff  was  In- 
Jnred,  then  he  is  entitled  to  recoyer;  thereby 
presenting  the  question  to  the 'Jury  that  a 
yerdlct  must  be  based  upon  the  negligence 
of  the  defendant  which  directly  caused  t])0 
injury.  If  the  defendant  was  guilty  as 
charged  In  the  declaration,  and  the  injury 
was  sustained  by  reason  of  its  negligence, 
then  it  could  not  have  been  sustained  on  ac- 
count of  the  contributory  negligence  of  the 
plaintiff;  but  then  it  may  be  argued  that  the 
proximate  cause  of  the  injury  was  the  mu- 
tual negligence  of  the  plaintiff  and  defend- 
ant, and  in  which  case  the  plaintiff  could 
not  recoyer.  Howeyer,  it  is  yery  doubtful  if 
this  instruction,  for  this  reason,  is  good,  and 
should .  haye  been  glyen;  but  we  do  not 
pass  upon  this  point,  inasmuch  as  it  is  fatally 
defectlye  In  another  respect. 

This  instruction  tells  the  Jury  that  the  de- 
fendant is  "liable  for  the  slightest  negli- 
gence, and  compels  them  to  repel  by  satis- 
fisctory  proof  eyery  imputation  of  such  neg- 
ligence.'' What  is  meant  by  ''Imputation  of 
such  negligence"?  The  declaration  charges 
that  the  defendant  was  negligent  "Imputa- 
tion** means  a  charge  of  negligence.  If  it 
can  be  said  that  a  Jury  should  find  that  the 
defendant  Is  guilty  of  ncfgllgence  because 
negligence  is  imputed  to  it,  then  the  conse- 
quential result  of  that  would  be  that  the  bur- 
den would  be  shifted  upon  the  defendant  to 
show  that  it  was  not  guilty  of  negligence. 
That  Is  plainly  the  effect  of  this  Instruction. 
By  saying  that  the  defendant  must  repel  by 
satisfactory  proof  eyery  imputation  of  negli- 
gence, it  could  mean  nothing  else  than  to 
tell  the  Jury  that  the  burden  is  upon  the  de- 
fendant to  proye  that  the  injury  was  not  the 
result  of  Its  negligent  act  Counsel  for  the 
plaintiff  cites  the  case  of  Searle  y.  Railway 
Co.,  82  W.  Va.  370,  9  S.  E.  248,  in  which  an 
instruction  embodying  this  language  was 
held  good.  We  find  no  fault  with  this  in- 
struction in  that  case,  but  It  must  be  borne 
m  mind  that  the  Searle  Case  is  yery  dlffei*- 
ent  from  the  case  we  haye  in  hand.  There 
an  action  was  brought  to  recoyer  for  an  in- 
jury sustained  by  a  passenger  by  reason  of 
the  oyertuming  of  one  of  the  cars  of  the 
company;  and  the  mere  fact  of  the  proof  of 
the  oyertuming  of  the  car  and  the  Injury  of 
the  passenger  created  a  presumption  of  neg- 
ligence upon  the  part  of  the  defendant,  and 
the  burden  then  shifted  to  the  defendant  to 
remoye  that  presumption  of  negligence.  Not 
only  is  this  doctrine  laid  down  In  the  Searle 
Case,  but  we  find  many  cases  holding  that 
under  certain  circumstances,  where  a  passen- 
ger recelyes  an  injury  while  riding  upon  a 
train  of  a  common  carrier,  all  that  is  neces- 
sary to  make  a  prima  facie  case  is  to  proye 
the  accident  and  the  injury  as  a  direct  result 
thereof,  and  the  burden  then  shifts  to  the 
defendant.  But  this  depends  upon  the  par- 
ticular circumstances  of  each  case.  It  is  not 
^yery  case  where  a  person  Is  injured  while 


riding  upon  a  passenger  train  of  a  common 
carrier,  by  showing  the  accident  and  the  in- 
Jury  as  a  direct  result  thereof,  that  raises 
such  a  presumption  against  the  carrier.  In 
the  case  of  Baltimore  &  Ohio  By.  Co.  y. 
Wlghtman*s  Adm'r,  29  Grat  431,  26  Am. 
Rep.  384,  it  was  held:  "When  injury  or  dam- 
age happens  to  a  passenger  by  the  brealclng 
down  or  oyertuming  of  a  railroad  train,  or 
the  breaking  down  of  a  bridge  or  wheel  or 
axle,  or  by  any  other  accident  occurring  on 
the  road,  the  presumption,  prima  facie,  Is 
that  it  occurred  by  the  negligence  of  the  rail- 
road company;  and  the  burden  of  proof  is 
on  the  company  to  establish  that  there  has 
been  no  negligence  whatsoeyer,  and  that  the 
damage  has  been  occasioned  by  ineyltable 
casualty,  or  by  some  cause  which  human 
care  and  foresight  could  not  preyent"  And 
also  we  find  the  same  doctrine  in  the  case  of 
Farish  &  Co.  y.  Relgle,  11  Grat  697,  62  Am. 
Dec.  666;  Wharton's  Negligence,  H  627  to 
641,  Inclusiye;  also  |  422;  Redfleld's  Carrl-  . 
era  &  Bailees,  |  348;  Shearman  ft  Redfleld 
on  Negligence,  |  516.  But  when  we  apply 
the  facts  In  this  case  to  the  law  laid  down 
in  the  cases  dted,  we  find  that  no  presump- 
tion was  raised  against  the  defendant  here, 
and  that  the  burden  of  proof  was  upon  the 
plaintiff  to  proye  the  negligent  act  of  the  de- 
fendant which  was  the  direct  and  proximate 
cause  of  the  accident  In  8  Thompson  on 
Negligence,  |  2768,  we  find  the  same  doctrine 
as  referred  to  aboye:  *'Where  the  passenger 
is  injured  by  any  accident  arising  from  a 
collision  or  defect  in  machinery,  he  is  re-, 
quired,  in  the  first  place,  to  proye  no  more* 
than  the  fact  of  the  accident  and  the  extent 
of  his  injury.  A  prima  facie  case  Is  thus 
made  out  and  the  onus  is  cast  upon  the  car- 
rler  to  dlsproye  negligence.  In  the  case 
trying,  the  legal  presumption  is  that  the  in- 
juries to  the  plaintiff  are  caused  by  the  negli- 
gence of  the  defendant,  and  this  presumption 
continues  until  a  counteryalling  presumption 
of  fact  is  established."  And  then,  in  the 
same  Tolume  of  Thompson's  Negligence,  | 
2764,  we  find  the  authority  which  clearly 
shows  that  under  the  facts  and  circumstan- 
ces of  this  case,  the  presumption  of  negli- 
gence was  not  raised  against  the  defendant, 
but  that  the  burden  of  proof  was  upon  the 
plaintiff  to  proye  the  defendant's  negligence, 
and  that  it  was  the  proximate  cause  of  his 
injury.  "Nor  does  the  foregoing  rule  apply 
where  the  occasion  of  the  hurt  of  the  passen- 
ger was  an  actlye,  yoluntary  moyement  on 
his  part  combined  with  some  alleged  defi- 
ciency in  the  carrier's  means  of  transporta- 
tion or  accommodation,  and  the  reason  is 
that  In  such  cases  it  is  necessary  to  con- 
sider whether  there  may  not  haye  been  con- 
tributory negligence  on  the  part  of  a  pas- 
senger. It  is  only  In  respect  of  those  acci- 
dents which  happen  to  the  passenger  while 
he  passiyely  trusts  himself  to  the  safety  of 
the  carrier's  means  of  transportation,  or  to 
the  skill,  care,  and  diligence  of  the  seryanta. 
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that  the  rule  applies.  To  Illustrate  this,  let 
us  consider  two  eases  side  by  side.  ▲  pa«- 
senger  is  seated  In  a  railway  coach,  and,  the 
train  heing  in  motion,  the  coach  comes  in 
contact  with  some  unknown  substance,  in- 
juring the  passenger.  The  happening  of 
such  an  accident  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  carrier.  But 
where  an  accident  happened  to  the  passen- 
ger in  consequence  of  his  having  thrust  his 
arm  out  of  the  window,  so  that  it  came  in 
contact  with  some  substance  which  the  train 
was  passing,  this  would  not  be  so.  And  the 
same  rule  was  declared  where  the  passenger 
fell  in  leaving  the  car,  and  passed  under  the 
wheels  and  was  killed;  and  where  the  pas- 
senger, in  consequence  of  a  voluntary  move- 
ment made  by  him,  had  his  hand  caught  in 
a  dQor  and  injured."  ▲  street  railway  com- 
pany, with  respect  to  its  passengers,  is 
charged  with  the  highest  degree  of  care  to 
avoid  their  injury,  and  to  safely  carry  them 
to  their  destination;  and  many  authorities 
hold,  and  it  is  the  true  doctrine,  that,  an 
accident  being  proved  in  an  action  brought 
by  a  passenger  against  a  carrier  for  injuries 
sustained  by  the  passenger,  the  burden  is 
thrown  upon  the  defendant  to  show  that 
it  exercised  the  highest  degree  of  care,  and 
that  the  injury  was  not  the  direct  result  of 
its  negligence,  but  an  inevitable  accident. 
But  this  rule  does  not  apply  In  all  cases.  It 
depends  upon  the  nature  of  the  case  the 
plaintifT  makes  out,  and  only  applies  when 
the  injury  occurred  from  agencies  within  the 
defendant's  power,  and  not  when  the  plain- 
*  tifT  necessarily,  in  proving  the  accident  from 
which  the  injury  resulted,  must  prove  the 
act  of  the  company  which  is  claimed  to  be 
negligent,  and  which  involves  the  question 
of  the  contributory  negligence  of  the  plain- 
tiff, for  from  the  proof  it  must  be  deduced 
whether  or  not  the  act  was  negligent,  and  is 
not  controlled  by  presumptions — as  in  this 
case,  according  to  the  plaintilTs  claim,  the 
car  stopped  at  Seventh  street,  at  his  request, 
and  while  he  was  attempting  to  alight,  the 
car  gave  a  sudden  lurch,  and  he  was  thrown 
therefrom  and  injured.  Therefore  it  will  be 
seen  that,  in  proving  the  accident  that  caused 
the  injury,  it  necessarily  results  that  there 
was  negligence  upon  the  part  of  the  defend- 
ant, or  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  *'An  examinntion  of 
these  cases,  we  think,  will  show  that  there 
Is  in  them  no  real  invasion  of  the  general 
rule  as  to  the  burden  of  proof.  It  will  be 
found,  we  believe,  In  all  of  them,  that  the 
nature  of  the  accident  was  such,  or  the  at- 
tending circumstances  such,  that  proof  of 
the  accident  alone  raised  a  presumption  of 
negligence,  and  that  the  same  evidence 
which  proved  the  injury  done  also  proved 
the  defendant's  negligence,  or  developed  cir- 
cumstances from  which  it  must  be  presum- 
ed." 8  Thompson  on  Negligence,  §  2763. 
Therefore  an  instruction  which  contains  such 
language  as  would  lead  the  Jury  to  believe 


that  the  facts  proved  raised  a  presumptioii 
of  negligence  against  the  defendant  is  not 
applicable  to  this  case,  and  should  not  have 
been  given,  and  it  was  error  for  the  court  to 
give  it;  and,  inasmuch  as  the  case  must  be 
reversed  and  remanded  for  a  new  trial,  it  is 
not  proper  to  comment  upon  the  testimony. 
For  the  foregoing  reasons,  the  Judgment 
of  the  circuit  court  is  reversed,  the  verdict 
of  the  Jury  set  aside,  and  a  new  trial  award- 
ed to  the  defendant 


(W  w.  Va.  806) 
LOWTHBR  et  aL  v.  BBIDQEMAN. 

(Sopreme  Oourt  of  Appeals  of  West  Virginia. 

March  7,  1906.) 

TKLKPHONK    COMPANIES— OONSTBUOTION    OV 

lilNES— BIGHTS    OF    INDIVIDUALS— 

ADDITIONAL  SEBVITUDK. 

LThe  word  ''companies,"  as  used  in  chapter 
90,  p.  297,  of  the  Acts  of  the  Legislature  of 
1891,  includes  an  individual  or  Individuals,  as 
well  as  incorporated  companies.  Under  tliat 
act  the  county  court  of  a  county  was  authoris- 
ed to  consent  to  the  placing  of  poles  and  wires 
for  a  telephone  for  public  use  along  a  county 
road  by  an  individual. 

2.  A  reasonable  use  of  a  public  highway  for 
the  purpose  of  placing  poles  and  wires  for  a 
teleimone  for  puolic  use,  under  legislative  au- 
thority, is  not  an  .additional  servitude  upon  the 
fee  of  the  abutting  landowner  in  such  highway. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  18» 
Cent.  Dig.  Eminent  Domain,)  812.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wetsel  Coun- 
ty; M.  H.  Willis,  Judge. 

Bill  by  B.  F.  Lowther,  administrator,  and 
others,  against  B.  C.  Brldgeman.  Decree  for 
plaintiffs^  and  defendant  appeal&    Affirmed. 

Ha)l  &  Hall  and  J.  W.  Mclntlre,  for  appel- 
lant. Comett  it  Newman,  Thos.  P.  Jaooba, 
and  Frank  V.  lams,  for  appellees. 

COX,  J.  Thfk  is  an  appeal  and  supersede- 
as from  a  decree  of  the  circuit  court  perpet- 
uating an.  injunction  against  the  defendant, 
Bridgeman,  awarded  upon  the  bill  of  the 
plaintiffs,  the  administrator  and  heirs  of  F. 
P.  Lowther.  The  injunction  restrains  the 
defendant  from  interfering  with  the  com- 
plainants in  the  erection,  construction,  and 
maintenance  of  a  telephone  line  or  lines, 
telegraph  line  or  lines,  along  the  public  high- 
way leading  from  the  town  of  New  Martins- 
ville, in  a  northerly  direction,  to  the  Mar- 
shall county  line,  as  the  same  passes  through 
the  farm  of  the  defendant,  Brldgeman.  The 
county  court  of  Wetzel  county  granted,  op, 
rather,  consented  to,  a  franchise  to  construct 
a  telephone  line  upon  this  public  highway  to 
F.  P.  Lowther,  in  his  lifetime.  Its  constmc- 
tion  was  not  commenced  until  after  his 
death.  The  plaintiffs,  in  the  extension  of 
their  system  of  public  telephone  lines,  com- 
pleted a  line  along  this  highway  to  defend- 
ant's land,  and  were  endeavoring  to  complete 
it  along  such  highway,  where  the  same  pass- 
es  through   defendant's  land,    when    tb^ 
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were  prevented  by  tbe  defendant,  and  noti- 
fied to  discontinue  tbe  work  of  construction. 

Tbe  subject-matter  of  tbis  controversy  Is  a 
telephone  line  for  public  use.  Tbe  francblse 
to  build  it  was  consented  to  by  tbe  county 
court  of  Wetzel  county  on  tbe  7tb  day  of 
January,  1896.  Tbe  authority  for  sncb  con- 
sent is  claimed  under  chapter  96,  p.  297,  of 
tbe  Acts  of  tbe  Legislature  of  1891.  A  tele- 
phone line  for  public  use  is  a  public  utilily. 
Botb  the  telegraph  and  tbe  telephone  have 
become  not  only  necessary,  but  almost  in- 
dispensable, as  vehicles  of  public  intelli- 
gence, and  for  the  conducting  of  affairs  of 
business  and  commerce.  They  are  botb  in- 
strumentalities of  a  public  character,  though 
th^  exist  fear  private  gain.  Their  operation 
in  doing  a  general  business  is  in  the  nature  of 
a  public  employment,  for  they  are  public  or 
quasi  public  servants.  Joyce  on  Blec.  Law, 
I  14.  A  franchise  to  operate  a  telephone  is 
the  privilege  to  operate  a  public  business. 
Thompson  on  Corporations,  vol.  4,  |  5885, 
says:  "Franchises  have  been  defined  to  be 
branches  of  tbe  royal  prerogative  subsisting 
in  tbe  bands  of  tbe  subject  by  grant  from 
the  King.  It  has  been  well  observed  that; 
under  our  American  system  and  laws,  this 
definition  is  not  strictly  correct,  since  our 
franchises  spring  from  contracts  between  tbe 
sovereign  power  and  private  citizen,  made 
upon  a  valuable  consideration,  for  purposes 
Of  public  benefit  as  well  as  of  individual  ad- 
vantage. Chancellor  Kent  says  that  'fran- 
chises are  privileges  conferred  by  grants 
from  the  government,  and  vested  in  private 
individuals.'  "  Bee,  also,  Watson  v.  Railroad 
Co.,  49  W.  Va.  539,  89  S.  B.  193,  and  14  Am. 
Bng.  Bnc.  Law,  4. 

The  defendant  claims  that  the  erection  of 
this  telephone  line  was  without  authority; 
that  such  a  franchise  cannot  be  granted  to 
an  individual;  that  it  can  only  be  granted  to 
an  incorjlbrated  company.  The  language  of 
the  act  (chapter  96,  p.  297,  Acts  1891)  is  ''that 
telephone  companies  desiring  to  extend  lines 
of  telephone  in  this  state  may  place  poles  for 
wires  along  any  county  road  by  and  with 
tbe  consent  of  tbe  county  court  of  the  county 
through  which  such  line  may  pass,"  etc.  It 
may  be  argued  that  it  is  the  policy  of  the 
law  in  West  Virginia,  under  this  and  other 
statutes,  to  grant  such  franchises  only  to 
corporations,  in  order  that  tbe  performance 
of  public  duty  may  be  better  required.  Tbe 
I)erformance  of  a  public  duty  may  be  com- 
pelled when  the  business  is  conducted  by  an 
individual  as  fully  as  when  it  is  conducted 
by  a  corporation.  A  corporation  is  but  an 
artificial  person  created  and  limited  by  the 
statute.  Both  the  individual  and  tbe  corpo- 
ration are  subject  to  tbe  laws  governing  the 
business  conducted  by  them.  The  public 
duty  springs  not  alone  from  contract,  but  it 
is  the  result  of  the  character  of  the  busi- 
ness and  tbe  laws  regulating  it  The  busi- 
ness is  subject  to  constitutional  and  legisla- 
tive control  and  lawful  police  regulations. 


Joyce  on  Blec.  Law,  supra.  Tbe  public  duty 
does  not  arise  fn»n  any  question  of  owner 
ship,  but  from  the  nature  and  character  of 
the  business,  and  the  fact  that  it  is  conduct- 
ed under  a  franchise  granted  by  public  au- 
thority. It  is  not  claimed  that  there  is  any 
authority  under  this  act  to  consent  to  the 
erection  of  poles  and  wires  for  a  telephone 
for  private  use  along  a  public  highway  either 
by  a  corporation  or  an  individual.  No  ques- 
tion of  the  right  of  eminent  domain  Is  in- 
volved in  this  case.  The  question  arising  is 
whether  or  not  an  individual  can,  under  the 
act  mentioned,  bold  a  franchise  to  construct 
a  telephone  for  public  use  along  a  public  high- 
way. Did  the  Legislature  intend  to  re- 
strict the  conducting  of  the  business  of  op- 
erating a  telephone  for  public  use  to  a  cor- 
portation,  and  exclude  individuals  from  this 
class  of  legitimate  business?  Unless  there 
be  some  constitutional  or  legislative  restric- 
tion, then  the  business,  being  legitimate, 
would  be  open  to  all  persons  alike,  whether 
natural  or  artiflciaL  In  the  case  of  Watson 
V.  Railroad  Co.,  supra,  it  watf  held,  where 
the  Legislature  gave  to  a  municipal  corpora- 
tion power  to  grant  and  regulate  franchises 
generally,  that  a  franchise  to  operate  a  street 
railway  might  be  granted  to  an  individual. 

It  is  contended  that  it  clearly  appears  that 
such  a  franchise  can  only  be  granted  to  a 
corporation,  when  chapter  96,  p.  297,  Acts 
1891,  is  read  in  connection  with  section  48, 
c.  54,  of  the  Code  of  1899,  in  which  tbis  lan- 
guage occurs:  "Tbe  county  court  of  any 
county  may  authorize  any  telegraph  or  tele- 
phone company,  organized  under  this  chap- 
ter, to  erect  and  maintain  telegrapb  or  tele- 
phone poles  on  any  land  condemned  or  used 
as  a  public  road,  but  not  in  such  way  as  to 
obstruct  apy  such  road.  But  this  section 
shall  not  apply  to  tbe  National  or  Cumber- 
land Road."  It  will  be  observed  that  tbis 
provision  is  found  in  a  chapter  of  tbe  Code 
relating  to  Joint-stock  companies,  and  that 
it  refers  and  expressly  limits  its  application 
to  any  telegraph  or  telephone  companies  or- 
ganized under  that  chapter.  Chapter  96,  p. 
297,  of  the  Acts  of  the  Legislature  of  1891,  is 
an  independent  act,  passed  without  reference 
to  section  48  of  chapter  54,  and  does  not  pur- 
port to  amend,  re-enact,  or  repeal  it  In- 
stead of  sustaining  the  view  that  chapter  96, 
Acts  1891,  limits  the  granting  of  franchises 
thereunder  to  tbe  Incorporated  companies 
mentioned  in  section  48,  c  54,  it  would 
seem  to  sustain  the  opposite  view — ^that  the 
new  act  was  intended,  in  its  scope,  to  include 
something  more  than  tbe  former  provision. 

It  is  also  insisted  that  tbe  word  "compa- 
nies," in  chapter  96,  p.  297,  of  the  Acts  of 
1891,  necessarily  limits  the  granting  of  such 
a  franchise  to  a  corporation,  and  that  tbe 
true  construction  of  that  word,  as  so  used, 
prevents  an  individual  or  individuals  from 
taking  a  franchise  under  that  act  '*Com- 
pany,**  in  its  primary  sense,  means  an  as- 
sociation of  a  number  of  individuals  for  the 


412 


60  80UTHBASTBBN  BBPOBTBB. 


(W.Vfc 


purpose  of  carrying  on  a  legitimate  business 
— a  number  of  persons  united  for  the  same 
purpose  or  in  a  joint  concern,  as  a  company 
of  mercbants.  The  -word  is  applicable  to 
prlyate  partnerships  or  incorporated  bodies 
of  men.  .  Oyc.  vol.  8,  p.  399.  The  word  "com- 
pany," as  used  in  the  statutes,  has  been 
Judicially  construed  many  times  in  this  coim- 
try.  Individuals  may  be  included  within  the 
meaning  of  the  term.  Moran  v.  Boss,  79 
Oal.  159,  21  Pac.  647;  Singer  Mfg.  Go.  y. 
Wright,  97  Ga.  114,  25  S.  B.  249,  35  L.  B. 
A.  497;  Chicago  Dock,  etc,  Go.  v;  Qarrlty, 
115  m.  155,  8  N.  B.  448;  St  Louis,  etc.,  B. 
Go.  V.  Trustees  111.  Inst,  etc.,  43  111.  303; 
State  y.  Stone^  118  Mo.  388,  24  8.  W.  164, 
25  L.  B.  A.  243,  40  Am.  St  Rej^.  888;  State 
Board  of  Assessors  t.  Gentral  B.  Co.,  48 
N.  J.  Law,  140,  4  Atl.  578;  Keyport  etc., 
Steamboat  Co.  v.  Farmers'  Transpt  Go.,  18 
N.  J.  Eq.  13;  Singer  Mfg.  Go.  v.  Wright  (G. 
G.)  33  Fed.  121.  In  these  decisions  the  word 
"company"  is  held  to  include  individuals.  If 
this  were  a  statute  placing  a  tax  upon  tele- 
phone companies,  could  It  reasonably  be  said 
that  it  would  not  also  include  Individuals 
operating  such  public  utility?  The  word 
''companies,"  as  used  in  the  statute  under 
construction,  includes  individuals  as  well  as 
corporations.  If  it  includes  individuals, 
there  is  no  reason  for  saying  that  it  does  not 
include  a  single  individual.  It  is  hardly  to 
be  supposed  that  the  Legislature  meant  to 
authorize  the  granting  of  a  francjiise  to  op- 
erate a  public  telephone  to  two  or  more  in- 
dividuals, and  did  not  intend  to  give  the 
same  right  to  a  single  individual.  The  coun- 
ty court  of  Wetzel  coxmty  had  authority,  un- 
der chapter  96,  p.  297,  of  the  Acts  of  1891, 
to  consent  to  this  franchise  for  the  placing 
of  telephone  poles  and  wires  for  a  telephone 
for  public  use  along  a  county  road  to  F.  P. 
Lowther,  an  individual. 

The  next  question  arising  is  the  question 
of  additional  servitude.  Does  the  reasona- 
ble use  of  a  public  highway  for  the  placing 
of  telephone  poles  and  wires  for  public  use 
create  an  additional  servitude  upon  the  fee 
of  the  abutting  landowner  in  such  highway? 
There  is  much  conflict  of  authority  upon 
this  question.  The  decisions  of  the  various 
states  are  not  in  harmony,  and  cannot  be 
reconciled  with  any  uniform  doctrine  ui>on 
this  subject  There  are  many  authorities 
which  hold  that  the  placing  of  telegraph  and 
telephone  lines  along  the  public  highway  is 
not  an  additional  servitude  upon  the  fee  of 
the  abutting  landowner.  Magee  v.  Gver- 
shiner,  150  Ind.  127,  49  N.  B.  951,  40  L.  B. 
A.  370,  65  Am.  St  Bep.  358;  Irwin  v.  Great 
Southern  Telegraph  Go.,  37  La.  Ann.  63; 
Pierce  v.  Drew,  136  Mass.  75,  49  Am.  Rep. 
7;  Cater  v.  N.  W.  Teleph.  Ex.  Co.  (Minn. 
1895)  63  N.  W.  Ill,  28  L.  B.  A.  310,  51  Am. 
St  Bep.  543;  Julia  Building  Ass*n  v.  Bell 
Tel.  Co.,  88  Mo.  258,  57  Am.  Bep.  398;  Hersh- 
fleld  y.  Rocky  Mountain  Bell  Tel.  Co.,  12 
Mont  102,  29  Pac.  883.    Many  of  these  cases 


hold  that  the  uses  of  a  public  highway  pre- 
vailing at  the  time  of  the  taking  or  dedi- 
cation of  the  land  for  such  highway  are  not 
the  limits  of  the  uses  to  which  the  public  is 
entitled,  and  which  the  soli  owner  is  deemed 
to  have  contemplated,  but  such  uses  are 
to  be  enlarged  to  Include  all  of  the  additional 
and  improved  methods  of  obtaining  the  same 
objects  and  enjoying  the  same  privileges* 
not,  however,  to  the  denial  or  substantial 
impairment  of  the  fee  owner's  use  and  en- 
joyment of  his  abutting  property.  Many 
more  cases  holding  .that  there  is  no  addi- 
tional servitude  upon  the  fee  might  be  add- 
ed, and  an  equal  or  greater  number  which 
hold  to  'the  opposite  doctrine.  The  cases 
which  hold  that  there  is  no  new  or  addition- 
al servitude  further  hold  that  the  use  of 
the  public  highway  for  telegraph  or  tele- 
phone lines  must  be  reasonable.  Our  case 
of  Maxwell  y.  Telegraph  Co.,  51  W.  Va.  121, 
41  8.  B.  125,  is  in  line  with  the  cases  hold- 
ing that  there  is  no  additional  servitude 
by  the  placing  of  telephone  poles  and  wires 
for  a  telephone  for  public  use  along  the  pub- 
lic highway.  Judge  Dent,  In  delivering  the 
opinion  of  the  court  says:  ''Telephone  poles 
are  not  things  of  beauty,  yet  their  utility 
is  so  great  that  their  ugliness  must  be'^i- 
dured  until  human  invention  has  discovered 
some  more  tasteful  substitute  for  them. 
The  public  can  well  afford  to  surrender  a 
reasonable  portion  of  the  public  easement  In 
its  highways  to  a  public  utility  of  such  vast- 
ly increasing  Importance.  As  the  owner  of 
the  fee  in  such  highway  loses  nothing  there- 
by, he  has  no  grounds  to  complain.  It  puts 
no  additional  burden  on  the  fee,  but  it  is  a 
burden  alone  upon  the  permanent  easement 
to  which  it  is  appurtenant  and  subservient*^ 
This  case  is  binding  authority  on  this  court 
and  necessarily  brings  us  to  the  concluBion 
that  there  is  no  additional  servitude  by  the 
reasonable  use  of  a  public  highway  for  the 
purpose  of  placing  telephone  poles  and  wires 
for  public  use  along  it  We  are  aware  that 
some  authorities  make  a  distinction  here  be- 
tween a  street  of  a  town  or  city,  and  a 
county  road  in  the  country,  but  we  see  no 
sound  reason  for  the  distinction. 

It  is  claimed  that  this  franchise  should 
have  been  accepted  by  F.  P.  Lowther.  There 
is  nothing  in  the  order  of  the  county  court 
consenting  to  it  which  requires  it  to  be 
accepted.  The  order  was  made  upon  the  ap- 
plication of  P.  P.  Lowther,  and  no  further 
acceptance  of  the  franchise  was  necessary. 

It  is  not  necessary  to  discuss  the  ques- 
tion as  to  whether  upon  the  death  of  F.  P. 
Lowther  this  franchise  passed  to  his  per- 
sonal representative,  or  to  his  heirs  at  law, 
as  the  administrator  and  heirs  at  law  are 
plaintiffs  in  this  bill. 

It  appears  from  the  evidence  that  after 
the  preliminary  injunction  was  granted,  the 
plaintiffs  proceeded  to  complete  their  tele- 
phone line  in  controversy;  and  that  in  so 
doing  they  may  have  placed  one  or  more 
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poles  and  bracea  on  defendant's  land,  and 
that  some  of  the  wires  on  tbe  cross-arms 
may  OTerhang  defendant's  land  in  some  pla- 
ces. The  evidence  is  not  clear  or  satisfac- 
tory as  to  these  matters.  It  Is  shown  that 
the  road  was  originally  90  feet  wide,  and 
that  the  defendant  owns  the  land  on  each 
side  of  it,  and,  in  bnilding  his  fences,  lo- 
cated the  fences  so  as  to  place  them  on  the 
best  ground  for  such  purpose,  and  that  in 
some  places  the  space  between  the  fences 
is  as  much  as  33  feet  and  6  inches,  and  in 
others  only  22  feet.  Where  there  is  an  ex- 
cess above  the  original  width.  It  does  not 
appear  whether  tbe  excess  is  on  the  side 
on  which  the  telephone  poles  are  located, 
or  on  the  other  side.  The  injunction  only 
restrains  the  defendant  from  interfering  with 
the  construction  and  maintenance  of  the 
line  w  lines  along  the  public  highway,  and 
the  plaintiffs  have  no  right  to  place  the 
poles  and  braces  on  defendant's  land,  or 
overhang  it  with  wires.  Such  action  would 
be  an  actual  taking  of  defendant's  land, 
and  he  should  not  be  restrained  from  inter- 
fering with  it  The  expression  "along  the 
public  highway,**  in  this  connection,  means 
in,  on,  or  over  the  public  highway,  and  not 
in,  on,  <Hr  over  defendant's  land.  If  any 
of  the  poles  or  braces  of  this  line  are  on 
defendant's  land,  or  any  of  the  wires  over- 
hang it,  these  are  matters  which  did  not 
exist  at  the  time  the  preliminary  injunction 
was  granted,  but  arose  afterward,  and  are 
not  precluded  by  a  perpetuation  of  the  pre- 
liminary injunction.  We  are  clearly  of  the 
opinion  that  the  injunction  perpetuated  by 
the  lower  court  does  not  preclude  the  de- 
fendant from  interfering  with,  or  from  any 
right  or  remedy  as  to,  any  pole  or  brace  of 
this  line  placed  either  in  or  up<m  his  land, 
or  as  to  any  wire  overhanging  his  land. 

For  the  reasons  stated,  the  decree  of  the 
circuit  court  entered  on  the  13th  of  June, 
1904,  in  this  cause,  is  affirmed. 


(57  W.  Va.  S3S) 

RAY  V.  CHESAPEAKE  ft  O.  RY.  €0. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  7,  1905.) 

XATI^OAbS— INJUBT  TO  PBBSON  ON  TRACK— 
DSCUkBATIOIT—DEMUBRBB  —  VEBDIGT— TRIAL 
— BEADINO  I«AW  TO  JTUBT— PUBLIC  STRBETr. 

1.  A  railroad  company  is  Hable  for  damages 
for  injury  to  any  person  on  its  tracks,  whether 
at  a  public  crossing  or  elsewhere,  arising  from 
careless  and  negligent  running  of  the  train. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  41, 
Cent.  Dig.  Railroads,  ||  1254-1256.] 

2.  If  one  count  of  a  declaration  is  good,  an- 
other bad,  thoQgh  there  was  a  demnrrer  to  the 
declaration  and  each  count,  a  general  verdict 
will  be  good,  and  reversal  will  not  be  made  on 
acconnt  of  the  bad  count 

3.  As  to  reading  law  in  argument  to  a  jury, 
the  syllabus  in  GTregory  v.  Ohio  River  R.  Co., 
Itf  S.  B.  819»  87  W.  Va.  606,  ia  reaffirmed. 


4.  A  court  may  and  should  refuse  to  allow 
counsel  to  read  lawbooks,  either  text-books  or 
reports,  in  addressing  the  jury,  if  objected  ta 

[Bd.  Note. — For  canes  in  point,  see  voL  4j6^ 
Gent.  Dig.  Trial,  §§  290,  281.] 

6.  Reading  reports  of  decisions  giving  evi- 
dence or  facts  involved  in  decided  cases,  mora 
or  less  similar  in  character,  if  objected  to, 
should  not  be  allowed,  and  Its  allowance,  over 
objection,  is  reversible  error. 

6.  A  street  in  a  town,  crossing  a  railroad, 
dedicated  to  public  use,  and  used  for  25  years 
by  the  general  public,  on  which  the  railroad 
company  has  for  yean  /  Itself  maintained  a 
crossing  for  vehicles  and  foot  passengers,  and 
erected  a  whistling  post  calling  for  warning 
signals,  and  a  warning  board  at  the  crossing, 
having  on  it  the  words,  "Look  out  for  locomo- 
tive. Railroad  Crossing,"  and  sometimes 
worked  for  repair  by  town  labor,  is  a  public 
street  within  the  meaning  of  Code  18^,  c.  54, 
I  61,  though  no  order  of  the  town  council  can 
be  produced  showing  acceptance  by  the  town  of 
sucn  dedication,  or  the  establishment  or  rso- 
ognUation  of  thiF  street  by  the  councIL 

(Syllaboa  by  the  Court) 

Error  to  Clrcnit  Court,  Cabell  Gonnly; 
B.  S.  Doolittle,  Judge. 

Action  by  A.  8.  Ray,  fldminlatrator  d  An- 
nie S.  Ray,  against  the  Chesapeake  ft  Ohio 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Simms  &  Bnalow,  for  plaintUf  in  error. 
Williams,  Scott  ft  Lovett,  for  defendant  in 
error. 

BRANNON,  P.  Annie  S.  Ray,  a  child  of  10 
years,  was  struck  and  killed  by  a  train  of 
the  Chesapeake  ft  Ohio  railroad  while  she 
was  crossing  the  railroad  tracks  at  a  street 
crossing  in  the  town  of  Milton,  and  her  ad- 
ministrator brought  an  action  in  the  cir- 
cuit court  of  Cabell  county  against  the  rail- 
road company,  and  recovered  a  verdict  and 
Judgment  for  $2,900  damages. 

The  company  assigns  it  as  error  that  the 
demurrer  to  the  declaration  was  not  sus- 
tained. The  only  question  which  is  here 
worth  considering,  or  is  relied  upon  by  coun- 
sel, arises  on  two  of  the  four  counts.  It  is 
urged  that  those  two  counts  are  bad  be- 
cause they  show  no  duty  on  the  part  of  the 
company  to  Annie  Ray,  since  they  do  not 
state  whether  she  was  a  passenger  on  the 
train,  an  employ^,  a  licensee,  or  a  trespasser. 
Though  the  first  count  says  that  the  railroad 
crosses  a  public  street  called  ''Smith  Street," 
strangely  enough  it  does  not  show  what  the 
street  has  to  do  with  the  case.  It  does  not 
say  that  the  child  was  struck  while  passing 
along  the  street.  It  simply  avers  that  the 
defendant  so  carelessly  and  negligently  man- 
aged the  train  that  It  struck  the  child. 
Though  it  does  not  say  that  the  child  was 
struck  while  on  the  street  and  crossing  the 
track,  as  was  the  case,  yet  if  she  was  struck 
anywhere,  on  the  street  or  elsewhere,  by 
reason  of  negligent  running  of  the  train, 
the  liability  exists.  If  a  train  kills  a  tres- 
passer on  its  tracks  by  negligence,  it  is  lia- 
ble. The  count  avers  that  the  train  was 
pursuing   the  track,  and  struck  the  cJiild; 
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find  It  is  fair  to  say  that  the  child  was  on 
the  track,  or  very  near  it,  and  was  thus 
struck.  The  case  of  B.  &  O.  B.  Co.  v.  Whlt- 
tin^n,  29  Grat  806,  26  Am.  Bep.  884,  does 
hold  that  the  declaration  must  state  wheth- 
er the  person  injured  was  a  passenger,  em- 
pIoy6,  licensee,  or  what;  hut  we  think  that 
that  case  forgets  the  rule  that  some  duty  is 
owing  by  a  railroad  company  to  any  one, 
even  a  trespasser,  on  its  track  anywhere^ 
whether  at  a  crossing  or  not  At  any  rate, 
we  cannot  follow  that  case  in  disregard  of 
Bias  y.  Bailway,  46  W.  Va.  849,  83  8.  B. 
240.  But  in  the  B.  St  O.  Case  the  count  was 
not  as  good  as  in  this  case,  since  it  simply 
alleged  that  the  defendant  conducted  itself 
so  negligently,  caielessly,  and  unsklllfully  as 
to  inflict  on  Whlttlngton  severe  bodily  injury, 
not  saying  how,  whereas  the  counts  in  this 
declaration  say  that,  the  train  was  by  negli- 
gencB  driven  against  the  child  on  the  track. 
The  same  is  to  be  said  of  the  second  count 
-It  mentions  no  street,  but  simply  alleges  that 
the  defendant  negligently  and  carelessly 
drove  its  train  against  the  child  and  killed 
her.  If  eveni  am  wrong  in  saying  that 
counts  1  and  2  are  bad,  as  the  third  and 
fourth  counts  are  good,  the  verdict  being 
general,  not  on  any  particular  count  the 
bad  counts  cannot  reverse,  as  section  18,  c 
131,  Code  1899,  says  that  where  there  are 
several  counts,  one  of  which  is  faulty.  If 
entire  damages  are  given,  the  verdict  Is 
good.  As  you  cannot  say  on  which  count 
the  Jury  found,  the  common  law  said  that 
no  Judgment  could  be  given;  but  the  statute 
changes  the  rule.  Cooke  v.  Thornton,  6 
Rand.  11;  2  Barton,  L.  Prac  695. 

The  second  assignment  of  error  is  that  the 
court  allowed  oral  evidence  to  prove  that 
Smith  street  had  been  used  by  the  public 
as  a  public  street  the  claim  of  the  plaintiff, 
under  two  counts  of  the  declaration,  being 
that  the  child  was  passing  alon^f  that  street 
and  crossing  the  railroad,  and  was  there 
struck  by  the  train,  and  that  the  defendant 
did  not  blow  the  whistle  or  ring  the  bell  for 
alarm,  as  required  by  statute  at  public 
streets.  The  defendant  contends  that  to 
come  under  this  statute,  the  records  of  the 
town  council  must  be  adduced  to  show  it  to 
be  a  public  street.  For  this  contention  we 
are  cited  to  Childrey  v.  Huntington,  84  W. 
Va.  466,  12  S.  E.  536,  U  L.  R.  A.  313;  Boyd 
V.  Woolwine,  40  W.  Va.  283,  21  S.  B.  1020; 
Talbott  V.  King,  82  W.  Va.  6,  9  S.  B.  48; 
Ball  V.  Cox,  29  W.  Va.  407,  1  S.  B.  673. 
Those  cases  do  not  apply  to  the  case  in 
hand.  They  are  cases  where  the  question 
was  whether  a  dty  was  liable  for  defect  in 
the  street,  or  a  contest  between  owners  of 
land  as  to  the  existence  of  a  private  right 
of  way,  or  a  contest  between  the  public  and 
the  owner  as  to  the  right  of  a  way  over  his 
land.  Surely  section  61,  c  54,  Code  1899,  re- 
quiring a  bell  to  be  rihg  or  a  steam  whistle 
to  be  whistled  "where  the  railroad  crosses 
any  public  street  or  highway"  applies  to 


any  street  or  road  actually  used  by  the  pub- 
lic generally  as  and  for  a  street — ^used  so 
generally,  so  long,  as  to  be  fairly  denom- 
inated and  considered  a  highway,  no  matter 
that  no  record  of  its  adoption  by  the  county 
court  or  council  can  be  produced.  Accord- 
ing to  the  contention  of  counsel  for  the  de- 
fendant this  Smith  street  in  a  town  of  700 
people,  dedicated  by  the  owner  25  years 
before  this  lamentable  accident  the  dedica- 
tion accepted  by  the  public  by  constant  gen- 
eral use  for  that  time,  one  of  two  main 
streets  in  the  town  crossing  the  railroad 
and  connecting  the  two  sections  of  the  town 
on  the  north  and  south  sides  of  the  railroad, 
in  the  heart  of  the  town,  worked  by  the 
town  authorities,  recognized  by  the  railroad 
company  itself  as  a  public  street  by  making 
and  keeping  up  a  crossing  on  this  street 
over  its  tracks,  and  erecting  a  board  at  this 
crossing  having  on  it  the  warning,  "Look  out 
for  the  locomotive.  Railroad  Crossing,"  and 
a  whistling  post  to  tell  engineers  where  to 
give  alarm,  is  not  such  a  street  as  to  re- 
quire the  bell  or  whistle  alarm,  simply  he- 
cause  no  order  of  council  establishing  or 
recognizing  Smith  street  can  be  found.  Snre> 
ly  that  would  lop  off  much  of  the  usefulness 
of  the  statute,  and  partially  defeat  the  de- 
sign of  the  Legislature.  In  Hast  v.  Rail- 
road Co.,  52  W.  Va.  896,  44  a  B.  166,  we 
hold  that  dedication,  accepted  by  public  and 
generally  used,  makes  a  public  highway  be- 
tween dedicator  and  the  public,  though  the 
dedication  is  not  accepted  by  the  county 
court  though  not  for  the  pifrpose  of  char- 
ging the  county  with  the  maintenance  of  the 
road.  General  user  will,  for  many  purposes, 
make  a  highway.  Many  cases  are  dted  In 
8  Blliott  on  Railroads,  S  1154,  for  the  prop- 
osition that  if  the  place  has  been  used  as 
a  passageway  for  a  long  time,  and  this 
use  Is  with  the  knowledge  and  permission 
of  the  railroad  company,  it  is  its  duty  to 
treat  it  as  a  highway.  From  that  late 
great  work,  Thompson,  Com.  on  Negligence, 
§  1566, 1  quote:  "Under  a  statute  of  Georgia, 
the  omission  to  blow  the  whistle  and  check 
the  speed  of  the  train  on  approaching  a 
crossing  over  a  road  which,  though  used  to 
a  greater  or  less  extent  by  the  public,  has 
never  been  legally  established  as  a  road. 
Is  not  negligence  per  se,  though  it  is  plain 
that  it  may  be  evidence  of  negligence  to  go 
to  a  jury,  under  principles  already  consid- 
ered. The  term  'any  other  road,'  In  such  a 
statute,  has  been  construed  as  referring  to 
public  highways  only,  and  not  to  private 
crossings.  A  road  which  Is  openly  and  no- 
toriously used  as  a  highway,  and  which  has 
been  recognized  by  the  railroad  company  as 
such,  by  planking  and  maintaining  It  as  a 
public  crossing,  is  within  the  meaning  and 
operation  of  a  statute  requiring  the  whistle 
to  be  sounded  or  the  bell  rung 'on  the  ap- 
proach of  a  train  to  a  'traveled  public  road 
or  street'  It  Is  not  necessary,  in  order  to 
I  make  m  highway  sudi  am  the  statute  in- 
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tends,  that  there  should  be  a  techhlcal,,  ab- 
solute public  right  acquired  by  prescription 
or  otherwise.  In  the  same  state,  it  has  been 
conceded  that  a  public  crossing  over  a  rail- 
way may  be  established  by  a  sufficiently 
long  user,  so  as  to  put  the  railway  company 
under  the  statutory  duty  of  giving  signals 
when  Its  trains  approach  It  But  the  same 
court  has  held  that,  for  a  railway  company 
merely  to  permit  the  public  to  use  a  cross- 
ing within  a  switchyard,  does  not  make  it  a 
public  road  or  street  crossing,  within  a  stat- 
ute requiring  signals  to  be  given.  A  way 
provided  by  a  railway  company  over  its  own 
grounds  to  its  depot  has  been  held  not  to  be 
a  traveled  public  road,'  within  the  meaning 
of  the  same  statute;*  but  this  seems  unten- 
able. On  the  other  hand,  evidence  that  a 
public  road  has  been  worked  and  traveled 
for  ten  or  fifteen  years  has  been  held  suffi- 
cient to  show  that  it  is  a  traveled  public 
road'  within  the  meaning  of  the  same  stat- 
ute. A  statute  of  another  state  requiring 
such  signals  at  'public  highways^  is  not 
limited  to  roads  which  are  defined  to  be  pub- 
lic highways  in  another  statute  of  the  same 
state,  but  includes  a  highway  which  is  made 
public  by  general  use.  Under  a  statute  re- 
quiring signals  to  be  given  upon  approach- 
ing the  place  where  the  railroad  shall  cross 
any  traveled  public  road  or  street,'  it  is 
held  that  the  road  or  street  must  be  trav- 
eled as  well  as  public;  it  is  not  sufficient 
that  there  has  been  a  mere  dedication  of 
the  road  or  street  to  the  public  use.  A  stat- 
ute of  the  kind  under  consideration,  which 
uses  the  word  'public'  as  descriptive  of  the 
roads  at  which  the  stated  precautions  are 
required.  Is  not  to  be  restrained  to  roads 
which  are  laid  out  and  established  as  pub- 
lic roads  in  the  statutory  manner,  but  ap- 
plies equally  to  roads  which  have  been  ded- 
icated by. mere  acts  in  pais  by  landowners 
to  the  use  of  the  public,  provided  the  ex- 
tent of  travel  upon  them  makes  them  public 
roads  in  point  of  fact.**  I  think  that  Smith 
street  under  such  dedication  and  general  use 
was  a  public  street;  but  we  need  not,  for 
this  case,  rely  on  that  alone,  because  the 
company,  by  making  a  crossing  with  plank 
for  wagons  and  with  cinders  for  foot  pas- 
sengers, treated  and  held  it  out  to  the  public 
as'  a  public  crossing,  and  by  locating  a  whis- 
tling post  to  give  engineers  the  place  for 
sounding  whistle  or  bell,  and  by  uniformly 
sounding  them,  admitted  its  duty  to  do  so. 
The  following  from  that  late  great  work,  El- 
liott on  Railroads,  |  1154,  will  show  this: 
"In  order  to  Impose  upon  the  company  the 
duty  to  treat  a  place  as  a  public  crossing, 
those  who  use  the  place  as  a  crossing  must 
either  have  a  legal  right  to  so  use  it,  or  must 
use  it  at  the  invitation  of  the  company,  and 
'neither  sufferance  nor  permission,  nor  pas- 
sive acquiescence^'  is  equivalent  to  an  In- 
vitation. If,  however,  the  traveler  uses  a 
place  as  a  crossing  by  invitation  of  the  com- 
pany, it  must  use  ordinary  care  to  prevent 


Injury  to  him,  as  where  the  company  con- 
structs a  grade  crossing  and  holds  it  out  to 
the  public  as  a  suitable  place  to  cross. 
Where,  by  fencing  off  a  footway  over  its 
tracks,  it  Induces  the  public  to  so  use  it,  by 
building  to  the  track  plank  bridges  for  foot 
passengers,  or  by  constructing  gates  in  the 
railroad  fence  for  the  use  of  pedestrians 
who  habitually  cross  the  track,  it  thereby 
holds  out  the  place  as  proper  for  them  to 
use.  Such  invitation  as  imposes  on  the  com- 
pany the  duty  of  ordinary  care  is  implied, 
where  by  some  act  or  designation  of  the 
company  persons  are  led  to  believe  that  a 
way  was  intended  to  be  used  by  travelers  or 
others  having  lawful  occasion  to  go  that 
way,  and  the  company  is  under  oMlgation  to 
use  ordinary  care  to  keep  it  free  from  dan- 
ger. There  is  much  conflict  of  authority 
as  to  what  constitutes  such  a  general  use 
of  a  place  as  a  crossing,  or  such  recognition 
of  the  right  to  use  such  a  place,  as  will  im- 
pose upon  the  company  tbe  duty  of  observ- 
ing the  precaution  required  at  public  cross- 
ings; but  we  think  the  doctrine  we  have  ex- 
pressed is  the  true  one,  supported  by  the 
best  reasoned  cases  and  by  the  recognized 
principles  of  law."  See  Norfolk  Co.  v.  Car- 
per, 88  Va.  556,  14  S.  B.  828.  There  can  be 
no  question  that  Smith  street  is  a  public 
street  within  the  meaning  of  said  statute 
under  the  facts  of  this  case.  It  is  prudent 
to  say,  upon  the  Important  question  whether 
a  road  is  a  public  one  under  the  statute, 
that  no  general  infallible  rule  can  be  given. 
Each  case  must  depend  on  its  facts,  where 
there  Is  not  legal  establishment  of  the  road 
or  street.  It  is  clearly  not  Just  to  railroads 
to  say  that  any  one  can  open  a  passage  on 
his  land,  and,  by  using  it  himself  and  allow- 
ing others  to  use  it,  compel  the  raUroad 
company  to  sound  Its  bell  or  whistle;  It 
cannot  be  compelled  to  observe  these  precau- 
tions anjrwhere  indifferently.  On  the  other 
hand,  it  Is  unreasonable,  and  defective  of  the 
statute,  to  say  that  a  way  long  used  by  the 
general  public,  dedicated  by  an  owner  for  a 
highway,  traveled  by  many  persons,  present- 
ing constant  danger  to  persons  In  crossing, 
plainly  requiring  these  signals  for  protectloQ 
of  life  of  passengers  both  on  tbe  highway 
and  railway,  should  not  be  so  treated  by  the 
railroad,  only  because  no  order  of  court  or 
council  establishes  it  Such  a  rule  would 
dispense  with  such  warnings  at  many  cross- 
ings on  the  most  public  streets. 

Another  alleged  error  is  based  on  the  read- 
ing from  the  Code  and  books  of  reported 
cases  by  counsel  of  the  plaintiff  in  argu- 
ment before  the  jury.  Counsel  distinctly 
call  upon  us  to  say  whether  it  Is  not  er- 
ror to  allow  counsel  to  read  law  to  the  jury 
against  objection.  The  subject  has  been 
much  discussed  in  Bloyd  v.  Pollock,  27  W. 
Va.  75,  Blcketts  v.  C.  &  O.  Ry.  Co.,  33  W. 
Va.  483,  10  S.  B.  801,  7  L.  B.  A.  354,  25 
Am.  St  Bep.  901,  Gregory  v.  O.  B.  B  Co., 
87  W.  Va.  606,  16  S.  E.  819.    As  stated  in 
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the  Gregory  Oase,  reading  law  from  law- 
books to  the  Jury  is  very  dangeroaa*  and 
should  not  be  indulged.  So  many  books 
and  decisions  are  read,  of  such  diverse  state- 
ment and  conclusion,  some  good  law,  some 
bad,  some  n6t  pertinent  to  the  case,  and  mis- 
applied to  the  factSy  and  at  the  close  of  the 
argument  the  law  of  the  case  is  "confusion 
worse  confounded.**  How  can'  the  most  in- 
telligent jury  solye  the  riddle?  The  safer 
course  is  not  to  read  law  to  the  jury.  As 
in  this  case,  it  may  entail  reversal.  The 
court  has  full  irawer  to  refuse  to  allow  it 
It  consumes  tin^e  and  lengthens  trials.  At- 
torneys should  argue  and  apply  the  facts, 
and  get  the  law  by  instructions  from  the 
court,  if  desired.  If  it  is  true  that  the  jury 
is  the  judge  of  evidence,  and  the  court  of 
the  law,  then  it  follows  that  law  should 
not  be  read  to  the  jury;  for  if  the  jury  is 
not  the  Judge  of  the  law,  why  read  lawbooks 
to  it?  The  courts  of  the  United  States  do 
not  allow  it  In  most  of  the  states  it  is 
not  allowed.  Sullivan  v.  Royer  (Cal.)  1  Am. 
St  Rep.  61,  and  note,  18  Pac.  656;  Phcenix 
V.  Allen,  11  Mich.  601,  83  Am.  Dea  756; 
Hudson  V.  Hudson  (Ga.)  16  S.  E.  350.  "The 
practice  of  counsel  reading  from  lawbooks 
when  arguing  to  the  jury  is  exceedingly  dan- 
gerous, and  should  not  be  indulged  in.** 
Steffenson  v.  Chicago  (Minn.)  51  N.  W.  610. 
"The  court  may  in  dvil  cases  refuse  to  per- 
mit counsel  to  read  law  to  a  jury,  and  this 
cannot  be  assigned  as  error.  It  is  the  prov- 
ince of  the  court  in  such  cases  to  interpret 
the  law  for  the  jury,  and  not  for  the  jury 
to  interpret  the  law  for  themselves."  Spragne 
V.  Craig,  61  111.  288.  When,  however,  law 
has  been  read,  it  becomes  a  question  whether 
it  should  cause  reversal.  If  the  law  is  bad, 
or  not  pertinent  to  the  case,  unless  instruc- 
tions after  such  argument  propound  the 
sound  law  on  the  very  points  to  which  the 
bad  law  relates,  it  will  call  for  reversal; 
but  if  so  cured,  it  will  not  If  good  and 
pertinent  law,  it  will  not  call  for  reversal. 
The  law  read  in  this  case  was  statute  and 
decided  law,  pertinent  and  sound,  except  as 
stated  below,  and  we  see  no  cause  for  re- 
versal for  that  cause  under  cases  above  cited. 
I  will  say,  however,  that  the  reading  from 
Cleveland  v.  Corrigan  (Ohio)  20  N.  E.  466, 
3  L.  R.  A.  387,  was  bad,  because  it  states 
three  clashing  lines  of  autliorlties  as  to  the 
care  required  of  children,  leaving  it  to  the 
Jury  to  say  which  was  the  correct  one. 
Perhaps  plaintiff's  instruction  1  cured  it  I 
but  it  should  not  have  been  read. 

But  this  does  not  end  the  trouble.  The 
attorney  read  long,  confusing  recitals  of 
facts  from  decided  cases.  For  what  pur- 
pose? From  Omaha  v.  Morgan  a  long  recital 
of  the  facts  of  that  case — ^nothing  but  a 
recital  of  facts.  What  had  they  to  do  with 
this  case,  except  to  confuse  the  jury?  Was 
it  intended  to  slmilarize  the  two  cases? 
This  was  not  admissible.  It  is  purely  evi- 
dentiary matter,  which  everybody  concedes 


to  be  not  allowable,  because  a  jury  must 
try  a  case  by,  and  only  by,  its  own  evidence. 
The  facts  had  little  or  no  similarity  with 
the  case  before  the  jury.  So  far  as  it  had, 
it  was  improper;  if  it  had  not,  then  it  was 
improper  for  It  to  touch  this  case.  Then 
there  is  the  long  detail  of  facts  read  from 
Swift  T.  Staten  Island  (N.  Y.)  25  N.  B.  378^ 
toudiing  injury  to  a  little  girl  of  15  while 
crossing  a  railroad  track,  injured  while 
watching  one  train  by  another  approaching 
from  another  direction.  The  cases  being 
nearly  akin  in  facts  and  character,  the  ob- 
ject was  to  lend  strength  to  the  plaintiff's 
case  by  using  that  case  as  a  precedent;  In 
other  words,  to  try  this  case  by  that  case. 
It  also  contained  much  argumentation  to 
prove  the  liaUlity  on  the  facts  of  that  case 
— ^the  mere  facts — and  thence  deduced  lia- 
bility on  the  defendant  in  this  case.  It  is 
not  allowable  to  thus  introduce  evidence  and 
facts  of  another  case,  because  it  lends  its 
impress  influences,  or  may  influence,  the 
jury  trying  the  case  in  hand.  It  is  matter 
foreign  and  extraneous  to  the  case.  See 
Ricketts  V.  Ches.  &  O.  Ry.,  83  W.  Va.  433, 
10  S.  E.  801,  7  L.  R.  A.  854,  25  Am.  St 
Rep.  901,  citing  1  Thomp.  on  Trials,  f  947, 
saying  that  counsel  had  no  right  to  in- 
troduce any  evidentiary  matter  not  in  evi- 
dence, and  cannot,  under  pretense  of  read- 
ing lawbooks,  read  passages  which  bear  on 
questions  of  facts  before  the  jury.  It  is 
not  allowable  even  to  read  the  facts  of  the 
same  case  as  contained  in  a  report  of  a  de- 
cision upon  it  in  the  Supreme  Court  State 
T.  Whit  (N.  C.)  72  Am.  Dec.  533. 

For  reasons  stated  above  as  to  Smith 
street  being  a  street  we  think  defendant's 
instructions  8  and  9  bad,  as  they  say  that 
user  will  not  make  a  street,  but  only  record 
acceptance  of  dedication.  In  any  view,  un- 
der all  circumstances  of  the  case^  they  were 
inapt  and  misleading. 

Judgment  reversed;  rerdict  set  aside; 
new  trial  awarded;   case  remanded. 


(67  W.  Va.  28S) 
PARRISH  T.  CITY  CF  HUNTINGTON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  7,  1905.) 

HUNICIPAL  COBPOBATIONS  —  DEFECnVS  SIDB- 
WALK— LIABILITY  —  PLEADING — EVIDENCE- 
INJURY  TO  INPANT>— CONTBIBUTORY  NEOLI- 
OENCC^DIBEOTINO    VEBDICP*-INSTBnCTIONB. 

1.  A  municipal  corporation  is  not  an  insurer 
against  accidents  apon  streets  or  sidewalks. 
Nor  is  every  defect  therein,  though  it  may 
cause  the  injury  sued  for,  actionable.  It  is 
sufficient  if  the  street  is  in  a  reasonably  safe 
condition  for  travel  in  the  ordinary  modes,  witli 
ordinary  care,  by  day  or  night;  and  whether 
so  or  not  is  a  practical  question,  to  be  deter- 
mined in  each  case  by  its  particular  circum- 
stances. Yeager  v.  City  of  Bluefield,  21  S.  El. 
752,  40  W.  Va.  484. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86L 
Cent.  Diir.   MnnidiMa  Corporations^  ||   16m. 
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Z  Where  the  eildeiioe  Is  without  conflict, 
aad  It  is  dear  and  condneiTe  therefrom  that  a 
particular  obstruction  'existed  upon  the  side- 
walk of  the  street  of  a  municipal  corporation* 
it  is  a  question  oi  law  as  to  whether  or  not 
the  obetruction  was  such  as  to  render  the  side- 
walk not  in  a  reasonably  safe  condition*  and 
thereby  make  the  corporation  liable  in  damages 
to  a  person  injured  by  reason  thereof. 

[E3dL  Note. — ^For  cases  in  point,  see  vol.  80» 
Gent.  Dig.  Munidpal  Corporations,  |  174a] 

d.  Where  a  municipal  corporation  allows  one 
of  its  sidewalks,  which  is  about  10  feet  in 
width,  to  become  obstructed  by  two  stop  boxes 
or  water  plugs  placed  thereon  standing  in  the 
walk  three  feet  from  the  side  thereof  next  to 
the  gutter,  and  projecting  aboye  the  surface 
of  the  sidewalk,  one,  2^  biches,  and  the  other, 
1%  inches,  ana  a  few  inches  apart,  and  each 
box  having  a  cap  thereon  larger  than  the  box 
itself,  and  slightly  extending  over  it,  it  is  such 
an  obstruction  as  to  render  the  walk  not  in  a 
reasonably  safe  condition  for  the  travding  pub- 
lic, and  makes  the  corporation  liable  in  damages 
to  a  person  sustaining  an  injury  by  reason 
thereof. 

4.  In  an  action  against  a  city  or  town  to  re- 
cover damages  for  ibjuries  sustained  by  reason 
of  an  obstruction  upon  the  sidewalk  of  one  of 
its  streets,  it  Is  essential  to  allege  and  prove 
that  the  street,  at  the  time  when,  and  the  place 
where,  the  accident  occurred,  was  treated  and 
controlled^  by  the  munidpality  as  a  public 
street  or  thoroughfare. 

5.  When  some  evidence  has  been  given  which 
tends  to  prove  the  fact  in  issue,  or  the  evidence 
consists  of  drcumstanoes  and  presumptions,  a 
new  trial  will  not  be  granted  merely  because 
the  court,  if  upon  the  jury,  would  have  given  a 
different  verdict.  But  to  warrant  a  new  trial 
In  such  case,  the  evidence  must  be  plainly  in- 
sufficient to  support  the  verdict. 

6.  Where  a  boy  five  years  old  sustains  an  in- 
jury upon  the  sidewalk  of  a  city  or  town  by  rea- 
son of  an  obstruction  thereon,  and  sues  to  recov- 
er damages  therefor,  he  is  not  chargeable  with 
failing  to  exercise  that  ordinary  care  which  a 
reasonably  prudent  person  would  exercise  un- 
der similar  drcumstances.  Sudi  boy  cannot  be 
guilty  of  contributory  negligence. 

7.  Where  a  binding  Instruction  Is  given  for 
the  plaintiff.  In  an  action  a^nst  a  municipal 
corporation  for  injuries  sustained  because  of  an 
obstruction  on  the  sidewalk  of  Its  street,  which 
omits  to  tell  the  jury  that  the  plaintiff  must 
prove  that  the  street  was  ocmtrolled  and  treated 
by  the  authorities  of  the  corporation  as  a  public 
street  or  thoroughfare,  it  is  not  erroneous,  when 
the  evidence  upon  that  point  is  without  conflict, 
and  where  the  fact  is  clearly  established,  and 
not  disputed  by  the  evidence  of  the  defendant. 

8.  Instructions  which  do  not  correctly  pro- 
pound the  law  applicable  to  the  case,  and  which 
are  calculated  to  mislead  the  jury,  should  not 
be  given. 

(Syllabus  by  the  Court) 

Error  to  Oircnit  Court,  Cabell  Coimty; 
E.  8.  Doollttle,  Judge. 

Action  by  Curtis  Parrish  against  the  dty 
of  Huntington.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Williams,  Scott  ft  Lovett,  for  plaintiff  In 
error.  McComas,  Northcott  &  Perry  and 
Wyatt  &  Hutchinson,  for  defendant  in  error. 

SANDERS,  J.  The  plaintiff,  Curtis  Pai^ 
rlsh,  by  his  next  friend,  brought  an  action 
In  the  circuit  court  of  Cabell  county  against 
tiie  city  of  Huntington,  a  municipal  corpora- 
tion, to  recover  damages  for  an  Injury  sus- 
60  S.B.^27 


talned  by  htm  by  reason  of  a  deftect  or  an 
obstruction  in  a  sidewalk  on  one  of  the 
streets  of  the  defendant  On  the  trial  of 
the  case,  judgment  was  rendered  for  the 
plaintiff  in  the  sum  of  $450,  to  which  a  writ 
of  error  and  supersedeas  was  allowed. 

On  the  2d  day  of  June,  1900,  the  plain- 
tiff, who  was  then  about  Ave  years  of  age, 
while  traveling  upon  the  sidewalk  on  the 
south  side  of  Fourth  avenue.  In  the  dty  of 
Huntington,  fell  and  was  injured.  The  side- 
walk, where  the  accident  occurred,  was 
paved  with  bilck,  and  9  feet  10  inches  in 
width;  and  at  a  distance  of  3  feet  4  inches 
from  the  edge  of  the  sidewalk  there  were 
two  stop  boxes  or  water  plugs,  one  extending 
3%  inches,  and  the  other  1%  inches,  above 
the  surface  of  the  walk.  It  was  seven  Inches 
and  a  half  from  center  to  center  of  the 
plugs,  and  each  was  covered  with  an  iron 
cap^  about  four  inches  tn  diameter,  and 
larger  than  the  plug  itself,  leaving  a  space 
under  the  said  caps,  and  between  tlie  plugs, 
large  enough  for  the  plaintiff  to  catch  Us 
foot 

The  evidenoe  as  to  the  defect  is  clear, 
conclusive,  and  without  conflict,  and,  when 
this  is  so,  it  is  a  question  of  law  for  the 
court  as  to  whether  or  not  the  particular 
defect  or  obstruction  is  such  as  to  render 
the  municipality  liable  for  an  injury  directly 
resulting  therefrom.  But  otherwise  if  the 
evidence  Is  conflicting;  then  it  would  be  a 
question  of  fact,  and  should  be  submitted 
to  the  jury.  The  decision  of  the  court  can 
have  reference  only  to  the  case  before  it 
and  it  is  quite  difficult,  perhaps  impossible, 
to  formulate  general  principles  that  shall 
even  control  similar  cases  where  the  cir- 
cumstances are  not  precisely  the  same. 

It  is  insisted  by  counsel  for  the  plaintiff 
In  error  that  the  obstruction  was  one  for 
which  the  city  would,  in  no  event,  be  lia- 
ble, and  that  one  exercising  ordinary  care 
In  using  the  sidewalk,  even  without  notice 
of  the  existence  of  the  water  box,  could  not 
have  received  an  Injury  from  It  A  city  Is 
not  an  insurer  against  accidents  upon  its 
streets  and  sidewalks.  It  Is  simply  required 
to  keep  them  in  a  reasonably  safe  condition 
for  persons  traveling  in  the  usual  modes  by 
day  and  night,  and  using  ordinary  care.  A 
man  may  stumble  and  fall  anywhere — in  a 
house  or  in  a  street;  but  because  he  hap- 
pens to  fall  in  the  street,  it  follows  by  no 
means  that  the  city  is  responsible  for  the 
Injury  which  he  receives.  There  are  slight 
inequalities  in  sidewalks,  and  other  trifling 
defects  and  obstructions,  against  which  one 
might  possibly  strike  his  foot  and  fall;  but 
if  the  Injury  might  be  avoided  by  the  use 
of  such  care  and  caution  as  every  reasonably 
prudent  person  ought  to  exercise  for  hir 
own  safetyt  the  city  will  not  be  liable.  This 
rule,  however,  is  not  without  exception,  pji& 
this  case  comes  within  the  exception.  Tht 
plaintiff,  being  about  five  years  of  age,  h) 
not  chargeable  with  contributory  noglig'.nce^ 
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and  Is  not  requited  to  exerdae  that  care  and 
caution  which  reasonably  prudent  persons 
should  exercise;  and  the  question  of  con- 
tributory negligence  not  entering  Into  this 
controversy,  and  the  question  of  the  exercise 
of  due  and  reasonable  care  not  being  charge- 
able to  the  plaintiff,  then  was  the  obstruction 
such  a  one  as  to  render  the  city  liable? 
While  It  Is  true,  as  stated,  that  a  municipal 
corporation  is  not  an  Insure  against  ac- 
cidents on  Its  streets  and  highways,  yet  it 
is  charged  with  the  exercise  of  due  and 
reasonable  care  in  keeping  and  maintaining 
its  streets  so  as  to  prevent  Injury  to  per- 
sons traveling  over  them.  In  this  case  two 
water  plugs,  one  projecting  2%  inches,  and  the 
other  1%  inches,  above  the  sidewalk,  and  near 
the  center  thereof,  seem  to  be  a  very  danger- 
ous contrivance  to  be  permitted  to  exist 
at  a  point  where  persons  have  the  lawful 
right  to  go,  and  where  pedestrians  are  daily 
traveling.  In  using  the  sidewalks  of  a  dty, 
a  pedestrian  has  the  right  to  presume  that 
they  are  kept  in  a  reasonably  safe  condition 
for  travel 

In  this  case,  suppose  such  a  person  as 
could  be  charged  with  contributory  negli- 
gence should  be  passing  over  the  sidewalk 
of  the  defendant  at  the  point  where  the  ac- 
cident occurred,  and  not  knowing  of  the  ex- 
isting defect,  and  should  stumble  over  it 
and  be  injured  by  reason  thereof,  the  city 
would  be  liable,  unless  contributory  negli- 
gence could  be  charged  to  him;  that  is, 
that  he  failed  to  ezerdse  that  ordinary  care 
which  a  reasonably  prudent  person  would 
have  exercised  under  like  circumstances. 
But  if  contributory  negligence  could  be  at- 
tributed, then  if  such  an  injury  should  hap- 
pen after  night,  and  the  injured  party  did 
not  know  of  the  existence  of  the  defect,  and 
could  not  have  discovered  it  by  the  exercise 
of  ordinary  care  such  as  a  reasonably  pru- 
dent person  should  have  exerdsed,  then 
there  can  be  no  doubt  but  that  the  city 
would  be  liable  for  the  Injury.  In  this  case 
we  have  a  plaintiff  who  is  not  chargeable 
with  that  care  which  is  required  to  be  ex- 
erdsed by  reasonably  prudent  persons;  in 
fact,  he  cannot  be  chargeable  with  any  de- 
gree of  care,  and,  not  being  so  chargeable, 
the  question  is  not  involved  in  this  case 
as  to  whether  or  not  the  Injury  could  have 
been  avoided  by  the  exercise  of  ordinary 
care,  but  it  depends  upon  the  question  as 
to  whether  or  not  the  existing  defect  in  the 
sidewalk  was  such  as  to  render  the  street 
unsafe  for  travelers  by  day  or  night,  and  if 
such  a  defect  existed,  although  such  a  one 
as  could  have  been  avoided  by  the  exercise 
of  ordinary  care  by  an  adult  still  the  mere 
fact  of  the  existence  of  the  defect  and  the 
Injury  of  this  plaintiff  (one  who  is  not 
chargeable  with  ordinary  care)  renders  the 
city  liable.  Little  children  five  years  old 
cannot  be  required,  in  passing  over  or  play- 
ing upon  the  streets  of  a  municipal  cor- 
poration, to  keep   that  same  careful   and 


prudent  watch  for  defects*  obstructions,  and 
excavations  in  the  sidewalks  of  the  city 
that  Is  required  of  an  adult  They  do  not, 
and  cannot  from  their  age,  intelligence,  and 
experience,  understand  the  dangers,  and  ai>- 
predate  the  necessity  of  looking  out  for  ob- 
structions and  defects,  and  for  that  reason 
are  not  diargeable  with  the  exercise  of  or- 
dinary care.  We  find  that  in  Massachusetts 
a  defect  almost  identical  with  the  one  shown 
to  have  existed  in  the  defendant's  sidewalk 
was  held  to  be  such  an  obstmction  as  en- 
titled the  plaintiff  to  recover.  The  defed 
complained  of  in  that  case  was  that  there 
was  a  shut-off  box  in  the  middle  of  a  aide- 
walk,  which  was  much  used  for  foot  travel, 
projecting  on  one  side  an  inch  and  a  quarter 
above  the  surrounding  gravel,  over  which 
the  plaintiff  stumbled  and  fdl,  and  was 
thereby  Injured,  and  the  court  held  that  he 
was  entitled  to  recover  therefor.  Bedford 
V.  City  of  Wobum  (Mass.)  57  N.  B.  100& 

The  case  we  have  before  us  is  a  much 
stronger  case  than  the  one  dedded  by  the 
Massachusetts  court     There,  it  will  be  ob- 
served, the  shut-off  box  only  projected  on 
one  side  an  inch  and  a  quarter  above  the 
surrounding  gravd,  but  in  this  case  we  have 
two  shut-off  boxes  nearly  in  the  center  of 
the  pavement  one  projecting  1%  Inches,  and 
the  other  2%  inches,  above  the  surface  of  the 
walk;  and  not  only  that  but  they  each  con- 
tained a  cap  which  projected  over  the  box, 
leaving  a  space  between  the  plugs,  and  un- 
der the  cap,  sufficient  for  the  foot  of  a  per- 
son to  protrude,  which  seems  to  be  a  very 
dangerous  obstruction,  and  one  which  dearly 
constitutes  negligence  upon  the  part  of  a  dty 
to  maintain.    Then,  in  Susan  Loan  v.  City 
of  Boston,  106  Mass.  450,  the  court  held  that: 
"It  is  competent  for  the  jury  to  find  that  an 
iron  box  four  Inches  square,  constituting  a 
part  of  the  usual  apparatus  of  a  gas  com- 
pany for  distributing  the  gas,  set  In  a  aide- 
walk  in  the  dty  by  the  gas  company,  a  few 
Inches  from  the  curbstone,  and  only  one  or 
two  feet  distant  from  the  junction  of  a  cross- 
way  with  the  sidewalk,  and  so  set  that  its 
rim  projects  an  inch  above  the  level  of  the 
sidewalk,  and  left  uncovered  and  empty  to 
the  depth  of  three  Inches,  Is  a  defect  in  the 
highway,  for  an  Injury  resulting  from  which 
to  a  traveler  the  city  may  be  liable  under 
Gen.  St.  c.  44,  |  22."    In  order  to  properly 
apply  this  case  to  the  one  at  bar,  it  would 
probably  be  well  to  give  the  Massachusetts 
statute  referred  to.    By  Bev.  St  c.  25,  S  1, 
it  Is  provided:    "All  highways,  townwaya, 
causeways,  and  bridges  within  the  bounds 
of  any  town"  are  required  to  be  "kept  in 
repair  at  the  expense  of  such  town,  so  that 
the  same  may  be  safe  and  convenient  for 
travelers,  with  their  horses,  teams  and  car- 
riages, at  all  seasons  of  the  year."    By  sec- 
tion 22  It  is  provided:    "If  any  person  shall 
receive  any  injury  in  his  pei*son  or  property 
by  reason  of  any  defect  or  want  of  repair, 
which  has  existed  for  the  space  of  twenty- 
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four  boun  In  any  hlgbway,"*  he  may  re- 
cover compensation  therefor.  Therefore  It 
will  be  obserred  that  the  Massachuaetts  stat- 
ute rendering  liable  municipal  corporations 
for  defective  streets  and  sidewalks  Is  very 
much  like  our  statute  upon  this  subject 
Section  53,  c.  43,  Code  1899:  "Any  person 
who  sustains  an  Injury  to  his  person  or 
property  by  reason  of  a  public  road  or 
bridge,  in  a  county,  or  by  reason  of  a  public 
road,  bridge,  street,  sidewalk  or  alley  in  an 
Incorporated  dty,  village  or  town,  being  out 
of  repair,  may  recover  all  damages  sustained 
by  him  by  reason  of  such  injury,  in  an  ac- 
tion on  the  case  in  any  court  of  competent 
Jurisdiction,  against  the  county  court,  vil- 
lagOt  city  or  town  in  which  such  road,  bridge^ 
street,  sidewalk  or  alley  may  be,  except  that 
such  dty,  village  or  town  shall  not  be  sub- 
ject to  such  action,  unless  it  is  required  by 
its  charter  to  keep  the  road,  bridge,  street, 
sidewalk  or  alley  therein,  at  the  place  where 
sudi  injury  is  sustained.  In  repair."  In  the 
state  of  Vermont,  in  an  action  brought  to 
recover  for  personal  injuries  sustained  by 
reason  of  a  water  box  in  the  edge  of  a  high- 
way, which  projected  above  the  surface  of 
the  ground  about  three  inches,  the  defendant 
was  held  liable.  WilkiniT  Adm'r  v.  Village 
of  Rutland,  61  Vt  336,  17  Atl.  735.  The  au- 
thorities hold,  and  it  has  been  repeatedly  de- 
cided in  this  state,  that  there  Is  an  absolute 
duty  upon  a  munldpal  corporation  to  keep 
and  maintain  its  streets  and  sidewalks  in  a 
reasonably  safe  condition,  and  if  It  falls  to 
do  80^  and  an  injury  results  directly  there- 
from, the  city  is  liable,  unless  the  conduct  of 
the  injured  party  is  such  as  to  excuse  it. 
Sheff  ▼.  City  of  Huntington,  16  W.  Va.  307; 
Wilson  V.  City  of  Wheeling,  19  W.  Va.  323, 
42  Am.  Rep.  780;  Chapman  v.  Town  of  Mil- 
ton, 31  W.  Va.  384,  7  8.  E.  22;  Phillips  v. 
Connty  Court,  81  W.  Va.  477,  7  a  B.  427; 
Biggs  V.  City  of  Huntington,  32  W.  Va.  56, 
9  8.  E.  51;  Gibson  v.  City  of  Huntington,  38 
W.  Va.  177,  18  8.  B.  447,  22  L.  R.  A.  561.  45 
Am.  St  Rep.  853;  Yeager  v.  City  of  Blue- 
field,  40  W.  Va.  484,  21  8.  B.  752;  Van  Pelt 
V.  Town  of  Clarksburg,  42  W.  Va.  218,  24 
8.  B.  878;  Waggener  v.  Pt.  Pleasant,  42  W. 
Va.  798,  26  8.  E.  352;  2  Dillon's  Munldpal 
Corp.  I  1006;  Elliott  on  Roads  and  Streets, 
i  448;  Turner  v.  City  of  Newburgh  (N.  Y.) 
16  N.  B.  344,  4  Am.  8t.  Rep.  453;  Hubbard 
V.  City  of  Concord  (N.  H.)  69  Am.  Dec.  520. 
It  is  contended  that  the  duty  as  to  children 
and  adults  Is  the  same,  and  that  the  degree 
of  care  or  skill  which  the  dty  should  use  In 
constructing  and  maintaining  its  streets  and 
sidewalks  is  the  same  as  to  all,  whether 
yonng  or  old.  As  to  whether  or  not  this 
position  is  correct,  it  Is  not  necessary  to  de- 
dde,  because  we  hold  the  defect  or  obstruc^ 
tion  to  be  such  as  fixes  liability  on  the  de- 
fendant for  any  injury  directly  resulting 
therefrom.  When  the  defect  or  obstruction 
is  shown  to  exist,  and  is  such  as  renders  the 
street  or  sidewalk  not  in  a  reasonably  safe 


condition;  that  the  injury  directly  resulted 
therefrom;  and  that  the  sidewalk  or  street 
was  controlled  and  treated  by  the  defendant 
as  a  street  or  public  thoroughfare — then  the 
plaintiff  has  established  a  prima  fade  case, 
and  is  entitled  to  recover,  unless  the  defend- 
ant can  offer  some  good  defense;  and  it  is 
hard  to  conceive  what  defense  could  be  of- 
fered to  a  case  Uke  this.  The  defendant  says 
the  water  plugs  were  serving  a  lawful  pur- 
pose. This  may  be  true,  but  while  they  may 
have  been  serving  a  lawful  purpose,  and 
while,  also,  they  may  have  been  necessary, 
still  this  does  not  authorize  the  construction 
of  a  deathtrap  or  a  dangerous  contrivance 
upon  the  sidewalk  of  one  of  the  streets  of 
the  dty,  which  all  persons  traveling  over 
have  a  right  to  presume  is  In  a  reasonably 
safe  condition.  There  was  no  necessity  for 
these  water  plugs  to  have  been  placed  in  or 
near  the  center  of  the  walk,  and  so  as  to 
project  above  the  surface  thereof.  These 
plugs  could  Just  as  well  have  been  placed 
near  the  edge  of  the  walk,  and  so  as  to  have 
been  even  with  the  surface  thereof,  and 
would  have  answered  all  purposes  the  same 
as  if  allowed  to  project  above  the  surface, 
and  placed  near  the  center  thereof. 

Having  determined  that  the  obstruction 
complained  of  is  such  as  to  render  the  de- 
fendant liable,  and  also  that  the  plaintiff  can- 
not be  charged  with  contributory  negligence, 
and  with  that  care  that  a  reasonably  prudent 
person  should  be  charged  with,  then  the  next 
question  to  be  considered  it  whether  or  not 
the  sidewalk  in  which  this  defect  or  obstruc- 
tion was  found  to  exist  was  controlled  and 
treated  by  the  authorities  of  the  defendant 
munldpal  corporation  as  a  street  or  public 
thoroughfare  within  its  corporate  limits. 
Counsd  for  the  defendant  claim  that  this 
court  has  invariably  required,  in  suits  for 
personal  injuries  on  streets  or  sidewalks,  that 
it  be  alleged  In  the  declaration,  and  proved 
on  the  trial,  that  the  street  or  sidewalk  has 
been  opened,  controlled,  and  treated  as  a 
public  street  or  sidewalk.  This  contention 
is  correct,  and,  unless  this  is  so  shown,  there 
can  be  no  recovery  against  the  dty.  Chll- 
drey  v.  City  of  Huntington,  34  W.  Va.  457, 
12  8.  B.  536,  11  L.  R.  A.  313,  and  other  cases 
dedded  by  this  court,  hold  this  doctrine. 
When  we  come  to  examine  the  testimony  up- 
on this  point,  we  find  it  clearly  established 
that  this  street,  at  the  place  where,  and  at 
the  time  when,  the  acddent  occurred,  was 
controlled  and  treated  by  the  defendant  as  a 
public  street  and  thoroughfare.  The  record 
of  the  defendant,  entered  in  July,  1887,  upon 
its  minute  book,  shows  that  the  city  directed 
its  committee  on  streets  to  grade  Fourth  av- 
enue from  the  college  to  Twentieth  street, 
and  to  inquire  into  the  advisability  of  open- 
ing the  alley  back  of  the  college,  between 
Fourth  and  Fifth  avenues;  and  then,  again, 
on  the  4th  day  of  January,  1899,  another  or^ 
der  was  entered  by  the  defendant  upon  its 
record^  which  is:  "Ordered  that  the  lots  or 
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property  owners,  be  and  they  are  hereby  di- 
rected to  put  down  a  sidewalk  four  feet 
wide,  of  either  stone,  brick  or  plank,  in  front 
of  their  respectlye  lots  or  property,  on  the 
north  side  of  Buffington  avenue,  between 
Idth  and  20th  streets,  also,  on  the  north 
and  south  sides  of  4th  avenue,  between  18th 
and  20th  streets.  Said  improvements  to  be 
completed  within  thirty  days  from  date  of 
notice.*'  The  sidewalk  on  the  south  side  of 
Fourth  avenue,  between  Nineteenth  ^  and 
Twentieth  streets,  would  be  included  in  the 
last  order,  and  Fourth  avenue,  from  the  col- 
lege to  Twentieth  street,  would  also  include 
the  point  between  Nineteenth  and  Twentieth 
streets,  on  the  same  avenue;  the  accident 
having  occurred  between  Nineteenth  and 
Twentieth  streets.  Then,  again,  Joseph  S. 
Stewart  testified  that  he  was  a  street  com- 
missioner of  Huntington,  his  last  service  be- 
ing in  1804;  that  during  his  term  of  office  he 
worked  and  "kept  up,  by  virtue  of  his  of- 
flce;"  Fourth  avenue,  between  Nineteenth 
and  Twentieth  streets,  and  also  looked  after 
the  sidewalks.  A.  E.  WomeldorflP,  another 
witness,  testified  that  he  was,  at  the  time  of 
giving  his  testimony,  the  street  commissioner 
of  the  city  of  Huntington,  and  had  held  such 
position  since  1900;  that  he  had  known  that 
part  of  the  city  between  Eighteenth  and 
Twentieth  streets,  on  the  south  side  of 
Fourth  avenue,  for  20  years,  and  that  there 
was  a  brick  sidewalk  on  Fourth  avenue,  be- 
tween the  streets  named,  which  had  been 
there  for,  10  years;  that  in  August,  1900,  he 
was  ordered  by  th^  city  council  to  notify  the 
property  owners  and  the  waterworks' com- 
pany to  have  the  plugs  lowered;  that  the 
plugs  were  put  down  as  the  people  could  do 
so.  This  evidence  clearly  establishes  the  fact 
that  the  street  and  sidewalk  where  the  ac- 
cident occurred  was  controlled  and  treated 
by  the  city  as  one  of  its  streets  and  high- 
ways. There  is  no  controversy  on  this  point. 
The  defendant  does  not  dispute  this  fact 
Not  a  particle  of  testimony  is  offered  by  the 
defendant  to  the  effect  that  this  street  was 
not  opened,  controlled,  and  treated  by  it  as 
a  public  thoroughfare.  But  still,  this  does 
not  relieve  the  plaintiff  from  establishing  this 
fact;  but  where  there  is  no  claim,  not  even 
the  slightest  contention,  that  such  is  the  case, 
of  course  it  would  require  less  evidence  to 
establish  that  fact 

Did  the  injury  result  from  the  defect  in 
the  sidewalk?  This  question  hangs  largely 
upon  the  testimony  of  the  father  of  the 
plaintiff,  he  being  the  only  eyewitness  to 
the  transaction,  the  boy  himself  not  being 
introduced,  probably  on  account  of  his  youth- 
fulness.  The  father  testifies  that  his  boy 
fell  as  a  result  of  striking  his  foot  against 
the  water  box,  or  that  he  caught  his  foot 
between  the  two  plugs;  he  doesn't  know 
which.  There  is  no  evidence  in  contradic- 
tion of  tills,  except  that  there  was  an  effort 
to  show  that  the  father  had  made  some  In- 
quiries about  how  the  boy  had  been  hurt 


These  were  all  questions  for  the  considera- 
tion of  the  jury,  and  the  Jury  having  passed 
upon  them,  and  having  found  that  this  boy 
was  injured  by  reason  of  the  obstruction, 
this  court  cannot  disturb  its  findings. 

The  plaintiff  asked  the  court  to  give  to 
the  Jury  four  Instructions,  which  were  ob- 
jected to  by  the  defendant  and  the  court 
sustained  the  objection  as  to  Nos.  1  and  2, 
and  gave  to  the  Jury  Nos.  3  and  4,  which 
are  as  follows,  and  which  the  defendant 
claims  was  error: 

No.  8.  "The  court  Instructs  the  Jury  that 
if  they  believe  from  the  evidence  in  this 
case  that  the  defendant,  at  the  time  the  ac- 
cident occurred,  was  required  by  its  char- 
ter to  keep  the  sidewalk  therein,  at  the  place 
where  the  injury  was  sustained.  In  good  and 
sufficient  repair;  that  the  sidewalk  on  which 
the  injury  occurred  was  at  the  time  within 
the  corporate  limits  of  the  defendant;  that 
the  sidewalk  at  the  place  where  the  injury 
was  sustained,  was  out  of  repair  as  alleged 
in  the  declaration,  and  by  reason  thereof 
the  plaintiff  was  injured— then  the  plaintiff 
is  entitied  to  recover." 

No.  4.  "The  court  instructs  the  Jury  that 
the  defendant  is  bound  to  use  reasonable 
care  and  precaution  to  keep  and  maintain 
its  streets,  bridges,  and  sidewalks  in  good 
and  sufficient  repair,  to  render  them  reason- 
ably safe  for  all  persons  in  the  exercise  of 
ordinary  care  while  passing  on  or  over  the 
same;  and  if  the  Jury  believe  from  the  evi- 
dence that  the  defendant  the  city  of  Hun- 
tington, failed  to  use  reasonable  care  and 
precaution  to  keep  the  sidewalk  mentioned 
in  the  declaration  in  such  repair,  and  that 
the  injury  complained  of  resulted  from  that 
cause,  as  charged  in  the  declaration,  and 
that  the  plaintiff  sustained  damages  thereby 
while  exercising  such  a  degree  of  care  and 
caution  as  under  the  circumstances  mlsht 
reasonably  be  expected  of  one  of  his  age 
and  intelligence,  then  he  Is  entitied  to  re- 
cover of  the  defendant  in  this  suit" 

It  is  claimed  that  Instruction  No.  8  Is 
binding,  and  that  it  was  erroneous,  for  the 
reason  that  this  court  has  Invariably  re- 
quired, in  suits  for  personal  injuries  on 
streets  or  sidewalks,  that  it  be  alleged  in  the 
declaration,  and  proved  on  the  trial,  tiiat 
the  street  or  sidewalk  was  opened  and  con- 
trolled and  treated  as  a  public  street  or  side- 
walk by  the  municipality  sought  to  be  char- 
ged. If  there  had  been  any  contention  upon 
the  trial  of  this  case  that  this  street  was 
not  controlled  and  treated  by  the  defend- 
ant as  a  public  street  or  if  there  could  have 
been,  in  the  face  of  the  evidence,  a  ques- 
tion raised  as  to  whether  or  not  this  fact 
had  been  clearly  and  conclusively  establish- 
ed, then  this  Instruction  would  probably 
have  been  erroneous,  because  this  Is  one  of 
the  necessary  elements  to  be  proved  before 
a  recovery  can  be  had;  but  where  the  proof 
is  clear  and  conclusive,  the  evidence  Is  with- 
out confiict,  and  there  can  be  no  question 
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as  to  whether  or  not  a  particular  fact  In  a 
case  has  been  established,  it  la  not  error  on 
the  part  of  the  court  to  fall  to  tnstroct  the 
jury  on  that  particular  point  In  other 
words,  in  this  case,  it  would  not  have  been 
error  if  the  court  had  instructed  the  jury 
that  it  was  their  duty  to  find,  from  the  evi- 
dence^ that  this  street,  at  the  time  and 
place  of  the  accident,  was  controlled  and 
treated  by  the  dty  as  a  public  street  There- 
fore, inasmuch  as  this  fact  was,  without 
question,  establiiOied,  it  was  not  necessary 
for  the  court  to  present  it  to  the  Jury  in  this 
instruction. 

The  other  reason  given  why  this  instruc- 
tion was  erroneous  is  not  sound,  because,  as 
before  stated,  under  the  facts  of  this  case, 
it  was  a  question  of  law  for  the  court  as  to 
whether  or  not  the  defect  or  obstruction  was 
such  a  negligent  act  as  to  make  the  dty 
liable,  and  inasmuch  as  the  evidence  was 
without  conflict,  and  clearly  established  the 
fact  that  the  street  was  not  in  a  reasonably 
safe  condition,  there  could  certainly  have 
been  no  harm  done  to  the  defendant  by  this 
instruction. 

What  has  been  said  in  reference  to  in- 
struction No.  8  can  also  be  applied  to  In- 
stmctlcm  No.  4. 

The  defendant  complains  that  the  court 
refused  to  give  fdr  it  instructions  Nos.  1, 
2,  8,  and  5. 

No.1.  *'The  court  Instructs  the  Jury  that 
the  dty  is  not  liable  for  any  injury  sustain- 
ed by  the  plaintiff  by  reason  of  a  defect  in 
the  sidewalk,  unless  the  sidewalk  in  ques- 
tion, at  the  time  and  place  of  the  alleged 
injury,  was  not  In  a  reasonably  safe  condi- 
tion for  travel  In  the  ordinary  modes,  by 
day  or  night,  by  persons  ^erdsing  ordinary 
care;  and.  In  considering  the  question  wheth- 
er such  sidewalk  was  at  such  time  and  place 
in  such  condition,  they  cannot  consider  the 
fact  that  the  plaintiff  in  this  case  was  at 
the  time  of  such  injury  a  child  of  tender 
years.'*  The  court  properly  refused  to  give 
this  instruction,  because,  as  hereinbefore 
referred  to,  contributory  negligence  could 
not  be  attributed  to  the  plaintiff,  and  he  was 
not  required  to  exercise  ordinary  care,  such 
as  a  reasonably  prudent  person  should  ex- 
ercise in  walking  over  the  streets  of  the 
defendant  dty;  and  this  Instruction,  by  us- 
ing the  words  "by  persons  exercising  ordi- 
nary care,"  tells  the  Jury  that  they  should 
consider  whether  or  not  the  plaintiff  did 
exercise  ordinary  care  at  the  time  of  the 
accident,  meaning  thereby  that  this  boy,  of 
abont  five  years  of  age,  unless  exercising 
such  care  as  a  reasonably  prudent  person 
would  have  exercised  under  such  circum- 
stances, could  not  recover.  This  is  not  the 
law,  and  the  court  properly  refused  this  in- 
struction. Then,  again,  adverting  to  that 
part  of  the  Instruction  which  says,  "they 
cannot  consider  the  fftct  that  the  plaintiff 
la  this  case  was,  at  the  time  of  such  injury, 
a  child  of  tender  years,"  the  instruction,  be- 


ing bad  for  the  other  reasons  gi^en,  it  is  not 
necessary  to  decide  this  question;  but  it 
would  seem  that  the  streets  of  the  defend- 
ant should  be  kept  in  a  reasonably  safe  con^ 
dltion  for  the  use  of  all  pedestrians,  whether 
children  or  adults,  young  or  old,  and,  when 
so  kept,  the  dty  has  discharged  its  duty 
to  the  public,  and  the  only  reason  for  the 
consideration  of  the  youth  of  the  plaintiff, 
and  his  lack  of  experience  and  intelligence, 
would  be  for  the  purpose  of  determining 
what  degree  of  cars  should  be  required  of 
him. 

No.  2.  'The  court  instructs  the  Jury  that 
in  determining  whether  the  stop  boxes  de- 
scribed in  the  declaration,  in  thdr  construc- 
tion and  location,  constituted  actionable  de- 
fects in  the  sidewalks,  they  have  the  right 
to  consider  whether  the  said  boxes  were 
serving  a  lawful  and  useful  purpose."  The 
law  upon  this  subject  has  been  adverted  to 
in  a  former  part  of  this  opinion,  and  it  is 
haidly  necessary  to  again  say  that  this  in- 
struction does  not  correctly  propound  the 
law.  The  Jury  had  no  right  to  consider  that 
these  stop  boxes  or  water  plugs  were  serv- 
ing a  lawful  and  useful  purpose.  The  pur- 
pose may  have  been  lawful;  it  may  have 
been  useful;  but  that  cannot  be  argued  as  a 
reason  why  a  dty  should  be  permitted  *x> 
place  obstructions  upon  its  sidewalks  c 
streets  so  dangerous  to  the  traveling  pub- 
Uc. 

No.  8.  "The  court  instructs  the  Jury  that, 
in  order  to  find  any  verdict  for  the  plain- 
tiff In  this  case,  they  must  find  from  a  pre- 
ponderance of  all  the  evidence  that  by  trip- 
ping upon  one  of  the  stop  boxes  described 
in  the  declaratioh  he  fell  over. and  across 
the  other  of  said  stop  boxes  and  the  said 
brick  sidewalk,  and  sustained  a  blow  in  the 
lower  part  of  his  abdomen,  and  that  from 
the  effects  of  said  blow  the  said  rupture  or 
other  Internal  injuries  were  sustained."  This 
Instruction  tells  the  Jury  that,  in  order  to 
find  a  verdict  for  the  plaintiff,  they  must 
believe  from  the  evidence  that  by  Mpplng  - 
upon  one  of  the  stop  boxes  described  in  the 
declaration  he  fell  over  and  across  the  oth- 
er of  said  stop  boxes  and  the  said  brick 
sidewalk.  In  this  language,  this  instruction 
is  erroneous.  It  was  not  necessary  for  the 
jury,  in  order  to  find  for  the  plaintiff,  to  be- 
lieve that  the  plaintiff  fell  over  and  across 
the  other  of  said  stop  boxes,  but  under  the 
declaration,  if  the  plaintiff  caught  his  foot 
under  the  water  plugs  or  stop  boxes,  or  ran 
against  them  in  such  a  way  as  to  throw  him 
dther  upon  the  sidewalk  or  the  stop  box, 
then  the  dty  is  liable,  and  therefore  this  / 
Instruction  would  be  misleading,  and  the 
court  properly  refused  to  give  it 

No.  6.  "T^he  court  instructs  the  Jury  that 
the  standard  of  condition  of  its  sidewalks 
which  the  defendant  is  required  to  maintain 
Is  not  such  as  to  make  Its  sidewalks  abso- 
lutely safe  for  travel  by  an  infant  of  the 
age  of  the  plaintiff."    There  was  no  eiror  in 
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refusing  to  give  this  instmctlon,  for  reasons 
heretofore  given,  that,  there  being  no  con- 
flict in  the  evidence,  it  was  a  question  of  law 
as  to  whether  or  not  the  defect  was  such  a 
one  as  to  render  the  city  liable,  and  for 
which  the  plaintiff  could  recover;  and  not 
only  that,  thla  instruction  is  calculated  to 
mislead  the  Jury,  wherein  it  says,  "is  not 
such  as  to  make  its  sidewalks  absolutely 
safe  for  travel  by  an  infant  of  the  age  of 
the  plaintiff,"  as  much  as  to  imply  that  the 
sidewalk  was  In  a  reasonably  safe  condition, 
and  that  it  was  not  required  to  be  placed  in 
an  absolutely  safe  condition  by  the  defend- 
ant 

For  the  reasons  given,  the  Judgment  of  the 
circuit  court  Is  affirmed. 


(57  W.  Vo.  812) 

M.  FISHER.  SONS  &  GO.  v.  GROWLBY 

et  at 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 
March  7,  1905.) 

SUMVOnS— MOTION    TO    QUASH  —  ▲MENDHS]!n^— 

WAIVES  OF  DE11E0T&-H9PECIAL 

AFPSABANCB. 

1.  A  summons,  commencing  an  action  In  a 
superior  court  of  general  jurisdiction,  material- 
ly defective  in  respect  to  time  or  place  of  its  re- 
turn, to  which  objection  has  been  taken  in 
proper  time  and  manner  and  preserved  by  ex- 
ception, will  be  beld  void  and  quashed  in  a  di- 
rect proceeding  in  the  same  action  to  reverse 
for  the  error  of  the  trial  court  in  refusing  to 
quash  it 

2.  A  summons,  commencing  an  action  in  a 
court  of  record  cannot  be  amended  In  any  sub- 
stantia] particular,  unless  the  statutes  of  amend- 
ment authorize  it. 

8.  A  defect  in  such  summons  is  not  waived  by 
pleading  to  the  merits  after  the  overruling  of 
a  motion  to  quash,  to  which  an  exception  has 
been  taicen  and  made  a  part  of  the  record. 

4.  It  is  not  necessary  for  a  defendant,  in  ap- 
pearing in  a  court  of  record  to  quash  a  defective 
writ  commencing  an  action,  to  cause  the  record 
to  recite  that  bis  appearance  is  for  that  pur- 
pose only,  in  order  to  avoid  a  waiver  of  defect 
in  the  jurisdiction  of  the  court.  In  such  case, 
whether  an  appearance  is  general  or  special  is 
to  be  determined  by  the  record  as  It  stands  at 
the  time  the  motion  is  made. 

Sanders,  J.,  dissenting  In  part. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Cabell  County;  E. 
S.  Doollttle,  Judge. 

Action  by  M.  Fisher,  Sons  &  Co.  against 
T.  H.  Crowley  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
versed. 

Wallace  &  Fitzpatrlck,  for  plaintiffs  in  er- 
ror. Campbell,  Holt  &  Duncan  and  W.  K. 
Cowden,  for  defendants  in  error. 

P0FFBNBAR6ER,  J.  In  an  action  of  as- 
sumpsit brought  in  the  circuit  court  of  Cabell 
county  by  M.  Fisher,  Sons  &  Go.  against  T. 
H.  Crowley,  B.  L.  Priddle,  and  John  J.  Kear^ 
ney,  the  summons,  which  was  issued  on  the 
25th  day  of  November,  1903,  was  made  re- 
tiurnable  "at  rules  to  be  held  in  the  clerk's 
office  of  said  court  on  the  first  Monday  in  De- 


cember next"  On  the  4tli  day  of  April, 
1901,  the  defendants  appeared,  and,  after  re- 
quiring security  for  costs  from  the  plaintiffSi 
who  were  nonresidents,  craved  oyer  of  the 
writ,  and,  after  it  had  been  read  to  them, 
moved  to  quash  the  same.  The  motion  was 
overruled,  a  plea  of  nonassumpsit  tendered 
was  rejected  for  reasons  which  need  not  be 
stated,  and  judgment  was  rendered.  Of  the 
errors  assigned  it  is  deemed  unnecessary  to 
notice  any  except  the  first  one,  which  is 
founded  upon  the  action  of  the  court  in  over- 
ruling the  motion  to  quash. 

Section  1  of  chapter  125  of  the  Code  of  1899 
requires  rules  to  be  held  in  the  clerk's  office  of 
every  circuit  court  on  the  first  Monday  of  ev- 
ery month,  except  when  a  term  of  the  circuit 
court  happens  to  commence  on  the  first  Mon- 
day in  a  month,  or  on  certain  other  days 
mentioned  In  said  section,  and  provides  that 
under  such  conditions  the  rules  shall  be  held 
on  the  last  Monday  in  the  next  preceding 
month.  The  day  on  which  the  summons  In 
this  case  was  made  rettunable  was  the  first 
day  of  a  term  of  court  Hence  the  rules  for 
that  month  were  held  on  the  last  Monday  in 
November.  Section  2  of  chapter  124  of  the 
Code  of  1899  requires  all  process  to  be  made 
returnable  within  90  days  to  the  court  <» 
the  first  day  of  the  term,  or,  in  the  clerk's 
office,  to  the  first  Monday  in  a  month  or  to 
some  rule  day,  unless  it  is  otherwise  pro- 
vided. It  is  plain,  therefore,  that  the  sum- 
mons could  have  been  made  returnable  to 
the  court  on  the  day  named  in  it  as  the  re- 
turn day  thereof,  but  could  not  be  made  re- 
turnable to  rules  on  that  day,  because  no 
rules  were  held,  or  could  be  held,  at  that 
time.  Literal  compliance  with  the  mandate 
of  the  writ,  to  the  officer  as  well  as  to  the 
defendants,  was  imi>osslbIe.  Though  return- 
able on  a  day  which  could  have  been  made 
the  time  for  its  return  had  it  been  made  re- 
turnable to  the  proper  proceedings  or  tribu- 
nal namely,  the  court,  the  officer  could  not 
return  it  to  the  court,  and  the  defendant 
could  not  appear  to  it  in  court,  without  de- 
parting from  its  terms,  because  it  did  not 
command  such  return  and  appearance.  It 
commanded  them,  respectively,  to  return  the 
writ,  and  appear,  not  in  the  court,  but  in  the 
clerk's  office,  at  a  time  at  which  no  roles 
were  held  and,  therefore,  at  which  nothing 
could  be  done. 

As  section  2  of  chapter  125  of  the  Code  of 
1899  provides  that  rules  held  on  the  last 
Monday  In  a  month  shall  be  entered  in  the 
rule  docket  and  Indorsed  on  the  declaration 
or  bill  as  if  taken  on  the  first  Monday  of  the 
month  to  which  they  relate,  the  succeeding 
month,  it  is  insisted  that  process  can  be 
made  returnable  to  the  first  Monday  in  that 
month  because  it  is,  in  law,  a  rule  day.  As 
this  construction  of  section  2  would  at  least 
partially  nullify  the  provision  in  section  1. 
to  which  reference  has  been  made,  and  make 
conflict  between  other  statutory  provisions, 
it  cannot  be  accepted.    If  process  can  ha 
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made  returnable  to  that  day  aa  a  mle  day, 
any  other  proper  proceedhigs  at  mlest  inch 
aa  the  filing  of  pleadlnga,  the  glYing  of  mlet 
to  plead,  and  the  entry  of  conditional  Judg- 
ments and  decrees  nisi,  may  take  place  on 
the  same  day.  If  proceedings  at  rules  may 
take  place  on  either  the  last  Monday  of  the 
month  preceding  the  term  of  court  or  the 
first  Monday  of  the  succeeding  month,  at  the 
election  of  the  parties,  it  would  be  in  their 
XK)wer  to  conduct  all  rule  proceedings  on  the 
first  Monday,  and  the  provision  of  section  1 
of  chapter  125  would  become  nonefl ectiye.  A 
grayer  objection  to  this  construction  is  that 
it  would  make  the  time  of  what  may  be 
termed  the  legal,  as  distinguished  from  the 
manual,  return  of  process,  which  is  an  im- 
portant eyent  in  legal  proceedings,  uncertain. 
Upon  the  return  to  rules  the  plaintUf  may 
die  his  declaration  or  bill,  and  haye  a  condi- 
tional Judgment  or  decree  nisi.  At  the  same 
time  the  defendant  is  entitled  to  appear,  and, 
if  the  plaintiff  has  filed  his  declaration  or 
bill,  to  respond  by  proper  pleadings  to  the 
merits,  and,  if  not,  to  giye  a  rule  requiring 
the  plaintiff  to  file  his  pleadings  at  the  next 
rule  day,  on  pain  of  behig  nonsuited  in  the 
event  of  bis  failure  to  comply  with  the  rule. 
The  construction  suggested  makes  it  impos* 
slble  for  the  defendant  to  know  with  cer- 
tainty the  time  at  which  these  rights  shall 
vest,  respectively,  in  himself  and  the  plain- 
tiff. It  is  not  to  be  assumed  that  the  Legis- 
lature intended  to  make  him  appear  twice  in 
answer  to  the  summons  in  order  to  exercise 
hia  right  to  plead  or  obtain  a  rule  requiring 
the  plaintiff  to  plead,  nor  that  he  should  be 
exposed  to  the  dangers  consequent  upon  un- 
certainty as  to  the  time  of  appearance.  If 
the  process  can  be  made  returnable  to  the 
first  Monday  as  a  mle  day,  when  shall  the 
declaration  be  filed,  on  that  day  or  in  the 
preceding  week?  If  in  the  preceding  week. 
It  would  be  filed  before  the  actual  return  of 
the  process;  if  on  the  day  of  the  return. 
It  would  be  filed  at  a  time  at  which  the  stat- 
ute impliedly  says  rules  shall  not  be  held, 
for  it  says  that  under  such  conditions  they 
shall  be  held  in  the  preceding  week. 

As  the  writ,  in  respect  to  its  return  day, 
is  not  in  conformity  with  law,  it  is  void,  ac- 
cording to  principles  announced  in  Kyles  v. 
Ford,  2  Rand.  1,  a  decision  binding  upon  this 
court,  and  CJoda  v.  Thompson,  39  W.  Va.  67, 
19  S.  E.  548.  Kyles  v.  Ford  holds  that  pro- 
cess returnable  to  a  day  which  is  not  a  re- 
turn day  is  void.  The  statute  under  which 
that  case  arose  required  process  to  be  made 
returnable  to  the  court  or  to  a  previous  rule 
day,  and  the  writ  had  been  made  returnable 
to  a  day  which  was  the  first  day  of  a  term  of 
court  and  also  a  rule  day,  and  was  described 
in  the  writ  as  the  rule  day,  Just  as  in  the 
summons  in  this  case.  The  court,  holding 
that  it  could  be  properly  returnable  on  that 
day  to  the  court  only,  and  not  to  rules,  de- 
clf  red  it  void.  See  the  similar  case  of  Raub 
y.  OUerback,  89  Ya.  646^  16  &  E.  938.    In 


Ooda  T.  Thompson  an  attachment  was  made 
returnable  more  than  90  days  after  its  date, 
contrary  to  the  general  statute  above  refer- 
red to,  and  also  to  section  5  of  chapter  106, 
which  requires  an  attachment  to  be  return- 
able to  the  next  term  of  court  Other  cases, 
declaring  the  statutory  provisions  relating  to 
the  return  of  process  to  be  mandatory,  and 
holding  process  not  conforming  thereto  void, 
are  Lavell.  y.  McGurdy,  77  Va.  763;  Warren 
y.  Saunders,  27  Grat  259;  Oas  Co.  v.  Wheel- 
iiigt  7  W.  Va.  22.  A  summons  not  signed  by 
the  clerk  is  so  fatally  defective  that  it  cannot 
be  amended.  Laidley  t.  Bright,  17  W.  Ya. 
779,  791,  792;  Hickam  y.  Larkey,  6  Orat 
210.  Such  is  the  conclusion  usually  express- 
ed by  the  authorities.  Gamman  v.  Perrine, 
9  N.  J.  Law,  258;  Seurer  v.  Horst,  81  Minn. 
479,  18  N.  W.  283;  Roberts  v.  Allman,  106 
N.  G.  391,  11  S.  B.  424;  Rattan  y.  Stone,  4 
III.  640;  WUliamson  v.  McGormick,  126  Pa. 
274,  17  Atl.  691.  The  correctness  of  the 
main  proposition  asserted  in  these  cases  is 
verified  by  the  common-law  text-writers  and 
decisions.  That  which  is  incurable  must  be 
void.  At  common  law  defects  of  this  kind 
could  not  be  cured  by  amendment,  and  our 
statute  does  not  authorize  an  amendment  in 
such  case.  Though,  by  the  common  law, 
some  writs  were  amendable,  the  power  of 
amendment  only  existed  as  to  slight  and 
formal  defects.  Even  In  this  respect  some 
writs  were  not  amendable  by  the  common- 
law  courts.  There  were  two  classes  of  writs 
— ^the  original  writs,  issuing  out  of  the  court 
of  chancery,  and  returnable  into  the  com- 
mon-law courts;  and  Judicial  writs,  issuing 
out  of,  as  well  as  returnable  to,  the  common- 
law  courts.  The  former  were  not  the  writs 
of  the  law  courts,  were  not  issued  by  them, 
were  in  no  manner  within  their  control  or 
power,  and  were  therefore  not  amendable  by 
them,  however  slight  the  defect  Blacka- 
more's  Case,  8  Coke,  Rep.  156a,  2  Eng.  Rul. 
Gas.  767.  By  the  act  of  8  Hen.  YI,  c  12, 
the  law  courts  were  empowered  to  amend  in 
certain  respects  the  original  writ,  but  only 
(1)  as  to  legal  form;  (2)  as  to  one  word 
"which  is  not  any  Latin  for  another";  (3) 
as  to  omission  or  addition  of  words;  (4)  as 
to  a  departure  by  the  clerk,  in  framing  the 
writ,  from  the  instructions  given  him  there- 
for, or  from  the  record,  specialty,  writ  copy, 
or  note;  (5)  as  to  misprisions  of  the  clerk  in 
the  negligent  keeping  or  voluntary  defacing 
of  the  record.  Blackamore*s  Case,  cited;  1 
Tidd's  Pr.  123,  125;  1  Bac  Abr.  tit  Amend. 
D  1.  Among  the  Judicial  writs  issuing  out 
of  the  law  courts  and  returnable  to  them 
were  the  capias  quare  clausum  fregit  by 
which  actions  were  generally  commenced  in 
the  common  pleas,  and  the  bill  of  Middlesex, 
and  attachment  of  privilege  in  the  King's 
Bench.  In  the  Exchequer  a  number  of  writs 
for  the  commencement  of  actions  were  used. 
Tidd*s  Pr.  104,  105.  Over  all  these  the  courts 
had  a  limited  power  of  amendment,  which 
extended  to  the  date  or  teste  and  the  name 
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of  tbe  defendant  and  other  mere  irregnlarl-  [ 
ties  easily  correctlble,  without  prejudice. 
But  as  to  material  defects,  such  as  a  wrong 
return  day,  these  writs  were  not  amendable. 
Thus,  in  Kenworthy  y.  Peppiat,  4  Barn.  & 
A.  288,  a  writ  returnable  on  a  dies  non  was 
declared  absolutely  yoid,  and  not  amendable. 
The  court  said  the  writ  was  distinguishable 
from  the  case  of  amendment  of  the  party's 
name,  where,  as  a  writ,  It  was  good,  though 
not  applicable  to  the  particular  case;  and, 
further,  that  the  amendment  would  yirtually 
make  a  new  writ.  This  case  was  decided  In 
1821.  As  to  mere  matter  of  form,  however, 
amendments  could  be  made.  Thus,  In  Beu- 
bel  T.  Preston,  5  Bast,  291,  a  bill  of  Middle- 
sex was  made  returnable  **on  Monday  next 
after  the  morrow  of  the  Holy  Trinity  instead 
of  on  Monday  next  after  eight  days  of  the 
Holy  Trinity."  An  amendment  was  permit- 
ted because  the  day  and  place  of  return  were 
both  correct,  since  by  computation  the  offi- 
cer would  have  found  the  return  day  to  be 
the  same  as  if  described  in  the  usual  way, 
but  the  designation  of  that  day  was  irregu- 
lar in  form.  Lord  EUenborough  said,  on 
quashing  the  writ,  "If  the  regularly  known 
forms  were  departed  from  in  one  instance,  a 
thousand  whimsical  returns  might  be  fram- 
ed, and  great  confusion  introduced."  As  our 
summons  corresponds  to  the  common-law  Ju- 
dicial writs,  it  is  amendable  to  the  same  ex- 
tent, without  the  aid  of  any  statute.  Sec- 
tions 14  and  16  of  chapter  126  of  the  Code  of 
1899  provide  for  the  correction  of  misnomers 
and  variances  In  the  writ,  and  nothing  more. 
Hence  it  is  probable  that  they  are  merely 
declaratory  of  the  common  law,  and  do  not 
authorise  an  amendment  In  such  case  as  this. 

The  invalidity  of  such  summons  might  not 
render  a  judgment  founded  upon  it  void, 
however.  There  is  a  difference  between  de- 
feating an  action  by  proceedings  taken  dur- 
ing its  progress  and  in  the  action  itself  and 
treating  it  as  a  nullity  in  collateral  proceed- 
ings, for  there  Is  a  presumption  in  favor  of 
the  jurisdiction  of  courts  of  general  juris- 
diction, founded  on  reasons  of  public  pol- 
icy, which  gives  the  judgments  and  decrees 
support,  and  makes  them  invulnerable,  in 
all  collateral  proceedings.  Ambler,  Trus- 
tee, V.  Leach,  16  W.  Va.  677;  St  Lawrence 
Co.  V.  Holt  ft  Mathews,  61  W.  Va.  362,  41 
8.   B.  861. 

It  has  been  suggested  that  by  tendering 
the  plea  of  non  assumpsit  after  the  motion 
to  quash  had  been  overruled  and  making 
other  defenses  the  defendants  submitted 
themselves  to  the  jurisdiction  of  the  court, 
waiving  the  defect  In  the  writ  The  author- 
ity upon  which  this  position  Is  taken  is  the 
case  of  Ballway  Co.  v.  Wright,  50  W.  Va. 
668,  41  S.  B.  147,  in  which  a  writ  of  prohi- 
bition against  a  judgment  rendered  by  a  cir- 
cuit court  on  an  appeal  from  a  judgment  of 
a  justice  of  the  peace  was  refused  on  the 
ground  that  the  defendant  had  submitted 
itself  to  the  jurisdiction  of  the  justice  and 


of  the  circuit  court  by  making  full  de- 
fense after  a  motion  to  quash  a  defective 
return  of  service  had  been  overruled.  As 
supporting  the  principle  announced  and  ap- 
plied in  that  case,  the  general  rules  applied 
in  Layne  v.  Railroad  Co.,  35  W.  Va.  438,  14 
S.  B.  123;  Barksdale  v.  Neal,  16  Grat  314; 
Harvey  v.  Sklpwlth,  16  Grat  410;  Mahany 
V.  Kephart,  15  W.  Va.  609,  are  relied  upon. 
That  Ballway  Co.  v.  Wright  makes  a  long 
stride  In  advance  of  any  former  decision  of 
this  court  is  undeniable.  It  deprived  the 
defendant  of  the  benefit  of  a  defect  in  the 
return  of  service  after  it  had  appeared  spe- 
cially for  the  purpose  of  denying  jurisdic- 
tion of  the  court  and  excepted  to  the  action 
of  the  court  in  overruling  the  motion  to 
quash  the  return;  saying  that,  if  it  wished 
to  Insist  upon  its  rights  to  be  regularly  and 
legally  brought  into  court,  it  was  bound  to 
abstain  from  any  further  appearance  in  the 
case  after  the  overruling  of  Its  motion  to 
quash.  Whether  it  is  too  broad  in  what  it 
actually  decided  need  not  be  determined 
here.  It  is  likely  that  some  of  the  general 
observations  made  in  the  opinion  went  be- 
yond the  case  in  hand,  but,  if  so,  they  are 
dicta,  and  not  binding  upon  the  court.  One 
respect  in  which  it  differs  from  this  case 
is  that  it  was  an  application  for  a  vrrit  of 
prohibition  to  a  judgment,  proper  only  in 
cases  of  lack  or  abuse  of  jurisdiction,  while 
this  is  a  writ  of  error  to  a  judgment  into 
which  the  error  has  been  carried;  another 
— ^whlch  seems  to  have  been  regarded  as 
most  Important — ^is  that  it  had  originated 
in  a  justice's  court,  while  this  did  not;  and, 
lastly,  the  defect  was  in  the  service,  and  not 
in  the  summons,  while  here  it  was  in  the 
summons.  No  decision  of  this  court  holds 
that  there  is  a  waiver  of  a  defect  In  a  sum- 
mons by  proceeding  to  trial  after  an  ad- 
verse ruling  on  a  ipotlon  to  quash  and  an 
exception  taken  thereto.  Sears  v.  Starblrd, 
78  Cal.  225,  20  Pac.  547,  and  Desmond  v. 
Superior  Court,  59  Cal.  274,  so  hold,  but 
they  are  not  in  accord  with  the  more  care- 
fully considered  cases  of  Lyman  v.  Milton, 
44  Cal.  630,  and  Deldesheimer  ▼.  Brown,  8 
Cal.  339,  neither  of  which  Is  noticed  in  the 
opinions  In  the  two  subsequent  inconsistent 
cases.  Desmond  v.  Superior  Court  went 
up  from  a  justice's  court,  and  Sears  v.  Star- 
bird  simply  adopted  the  rule  without  com- 
ment In  view  of  this,  it  may  be  fairly 
said  they  are  not  well-considered  cases.  In 
Michigan,  Indiana,  Colorado,  Nebraska, 
Florida,  and  Missouri  It  has  been  held  that 
defective  service  Is  waived  by  going  to  trial 
(2  Bncy.  PI.  &  Pr.  631,  and  cases  cited),  but 
the  authority  for  the  declsidns  in  some  In- 
stances is  found  in  peculiar  statutes,  and 
most  of  the  cases  originated  in  justices' 
courts  where  practically  all  formalities  are 
dispensed  with. 

Against  this  doctrine  of  waiver  in  cases 
of  defective  service  stand  the  decisions  of 
many  states  and  the  high  authority  of  th^ 
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Supreme  Court  of  the  United  States.  Hark- 
nesB  y.  Hyde,  08  U.  8.  476,  2»  L.  Ed.  237, 
holds  that:  "Illegality  In  the  service  of  pro- 
cess by  which  Jurisdiction  Is  to  be  obtained 
Is  not  waived  by  the  special  appearance  of 
the  defendant  to  move  that  the  service  be 
set  aside;  nor,  after  such  motion  is  denied, 
by  his  answering  to  the  merits.  Such  U- 
iegality  is  considered  as  waived  only  when 
he,  without  having  insisted  upon  it,  pleads 
in  the  first  instance  to  the  merits."  Mullen 
V.  Railroad  Go.  (N.  a)  19  a  B.  108,  says: 
"Where  a  motion  made  on  special  appear- 
ance to  dismiss  for  want  of  service  of  sum- 
mons Is  overruled,  and  defendant  excepts, 
his  subsequent  appearance  to  the  merits 
waives  none  of  his  rights."  Ames  v.  Win- 
sor,  19  Piclc  (Mass.)  247,  says:  "So,  where 
the  defendant,  upon  the  entry  of  the  action 
in  the  court  of  common  pleas,  moved  that 
court  to  dismiss  It  on  the  ground  that  the 
writ  was  not  duly  served,  and  this  motion 
was  overruled,  and  the  defendant  thereupon 
Joined  in  the  common  demurrer,  and  the  ac- 
tion was  thereupon  entered  in  this  court,  It 
was  held  that  the  defendant  had  not  thereby 
waived  his  exception  to  the  legality  of  the 
service."  To  the  same  effect  are  State  v. 
Dupre,  46  La.  Ann.  117,  14  South.  907,  and 
Railroad  Go.  v.  Heath,  87  Ky.  651,  9  S.  W. 
832:  Authorities  of  greater  dignity  in  this 
court,  however,  are  its  own  decisions  in 
Ghapman  v.  Maitland,  22  W.  Va.  329,  Syl., 
point  8,  Price  v.  Pinnell,  4  W.  Ya.  296,  and 
Steele  v.  Harkness,  9  W.  Va.  IS.  These 
cases  aT«  not  overruled  In  Railway  Go.  v. 
Wright.  On  the  contrary,  their  soundnes;* 
and  authoritative  character  are  preserved 
and  safeguarded  by  an  express  disclaimer 
of  any  intention  to  apply  the  admittedly  new 
rule  to  proceedings  in  courts  of  record,  and 
ttie  observation  that  "under  the  equitable 
powers  of  a  Justice  such  rule  should  prevail 
In  this  state."  For  the  proposition  that  pro- 
ceeding to  trial  and  Judgment  after  a  motion 
to  quash  a  defective  summons  is  a  waiver 
of  the  defect  there  is  absolutely  no  author- 
ity in  this  state.  All  the  decided  cases  de- 
clare the  contrary.  In  Gorman  v.  Steed,  1 
W.  Va.  1,  there  was  a  full  defense,  trial, 
verdict,  and  Judgment  Tet  the  court  re- 
versed the  Judgment,  set  aside  the  verdict, 
and  quashed  the  summons.  That  pleading 
to  the  merits,  without  previous  objection  to 
the  process  or  return.  Is  a  waiver  of  process, 
defects  in  process,  defects  in  return,  defect- 
ive service,  and  total  want  of  service.  Is 
in  no  sense  denied.  The  proposition  Is  as- 
serted by  a  vast  array  of  authorities.  See  2 
Bncy.  PL  &  Pr.  646.  It  is  ancient  law  in 
this  state.  Turberville  v.  Iiong,  3  Hen.  ft 
M.  800;  Winston  v.  Overseers,  4  Gall,  357; 
Harvey  v.  Sklpwith,  16  Grat  410;  Mabany 
^.  Kephart,  15  W.  Va.  619;  Todd  ft  Smith 
T.  Gates,  20  W.  Va.  464;  Bank  v.  Bank, 
3  W.  Va.  386.  But  the  principle,  as  sound 
in  law  as  it  is  in  reason  and  Justice,  that 
the  appearance,  to  have  such  effect,  n^ust 


lie  voluntary,  has  never  been  departed  from 
except  in  the  single  case  of  Railway  Go.  v. 
Wright,  and  that,  as  has  been  shown,  com- 
pelled only  a  waiver  of  service,  a  matter  of 
less  consequence  than  the  requisites  of  a 
valid  summons.  A  man  may  waive  perfect 
defenses  to  any  demand,  however  large, 
though  without  a  shadow  of  merit,  by  a 
mere  failure  to  appear  and  defend;  but  by 
any  law  or  decision  which  would  prevent 
his  appearance  or  cut  off  his  opportunity  to 
make  defense  he  would  be  more  effectually 
robbed  of  his  money  than  if  it  were  taken 
from  him  by  a  highwayman.  It  must  be 
voluntary,  and  free  from  constraint,  elcfe  it 
is  not  binding.  Nor  can  he  be  deprived  of 
any  other  legal  right  ^cept  by  his  own  vol- 
untary act  He  has  a  i>erfect  right  to  re- 
main out  of  court  until  regularly  and  legal- 
ly brought  in,  and,  if  an  attempt  Is  made 
to  bring  him  in  irregularly,  he  has  a  perfect 
right  to  object,  on  the  ground  of  irregulari- 
ty, in  proper  time  and  manner.  To  force 
him  to  waive  it  by  saying,  if  he  does  not  do 
so,  he  can  make  no  defense  on  the  merits, 
is  a  palpable  denial  of  a  legal  right.  He 
must  then  determine  whether  he  will  risk 
his  whole  case  on  the  question  of  insuffi- 
ciency of  the  writ  or  return,  as  the  case  may 
be,  however  full  and  complete  he  might  be 
able  to  make  his  defense  on  the  merits,  or 
waive  the  defect  and  submit  himself  to  a 
Jurisdiction  not  lawfully  obtained,  in  order 
to  prevent  his  being  forever  deprived  of  his 
defense  in  case  his  objection  to  the  writ  or 
return  should  prove  to  be  not  tenable.  A  test 
of  the  court's  Jurisdiction  could  never  be 
made  except  at  great  peril,  a  result  oi 
which  would  be  that  no  attempt  to  do  so 
would  ever  be  made  in  a  case  in  which  de- 
fense on  the  merits  could  be  made.  In  or- 
der to  do  so,  it  would  be  necessary  to  suffer 
a  Judgment  by  default,  then  go  back  to  the 
same  court  with  a  motion  to  set  it  aside 
for  insufficiency  of  process,  vainly  ask  the 
court  to  reverse  itself,  suffer  the  same  ad- 
verse ruling,  and  then,  if  possible,  obtain  a 
writ  of  error  from  this  court  and  reverse 
the  Judgment  for  the  defect  in  process  alone, 
and,  on  failure  of  that,  to  be  forever  barred 
of  any  defense  on  the  merits.  For  the  court 
to  present  to  a  party  the  alternative  of  waiv- 
ing a  Jurisdictional  defect  or  giving  up  his 
defense,  and  compel  him  to  choose,  is  not  to 
allow  a  voluntary  submission  to  its  Juris- 
diction, but  to  coerce  such  submission  or  a 
reanqulshment  of  the  defense  on  the  merits, 
however  ample  and  Just  it  may  be,  and  give 
to  the  plaintiff  what  he  is  clearly  not  enti- 
tled to — the  appearance  of  the  defendant 
without  process  or  relinquishment  of  defense 
in  that  action.  How  can  the  action  of  a 
court,  in  arbitrarily  taking  from  one  man  a 
right,  trivial  and  unimportant  though  it  be, 
and  conferring  it  upon  another,  be  Justified, 
either  legally  or  morally?  Is  the  right  to 
stay  out  of  court  until  legally  brought  in 
worth  nothing?    Is  process  a  mere  idle  for- 
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mallty?  If  so,  why  allow  a  default  Judg- 
ment  to  be  set  aside  for  want  of  it?  That 
this  will  be  done  all  admit,  and,  in  admit- 
ting, confess  that  the  acquisition  of  juris- 
diction by  process  is  a  matter  of  substance, 
and  not  of  form.  To  say  in  the  same  breath 
that  a  man  may  not  test  it  without  surren- 
dering his  defense  to  the  merits  Is  squarely 
and  flatly  inconsistent,  contradictory  of  the 
admitted  nature  of  the  right,  and  yiolative 
of  law,  In  that  it  forcibly  deprives  the  citi- 
zen of  a  substantial  legal  right  To  say  that 
the  office  of  process  is  to  bring  the  defend- 
ant into  court,  and  that,  after  his  appear- 
ance,, it  is  wholly  unimportant,  and  may  be 
disregarded,  falls  far  short  of  justifying  the 
ruling.  His  appearance  is  involuntary.  He 
must  come  or  risk  everything  on  the  ques- 
tion of  insufficiency  of  the  process.  If  he 
does  not,  a  judgment  by  default  goes  against 
him,  forever  precluding  any  defense,  be  It  a 
release,  pajrment,  fraud,  or  what  not,  unless 
he  can  have  It  set  aside  for  the  defect  in 
the  process  or  some  other  error.  It  puts 
him  under  compulsion  from  the  moment  of 
service.  The  court  has  laid  its  powerful 
hand  upon  him,  and  will  render  judgment 
against  him  without  a  hearing  if  he  does  not 
bring  to  its  attention  the  defect  in  its  process, 
and  ask  to  be  discharged.  For  the  court  to 
say,  upon  such  compulsory  appearance  (ind 
protest  against  jurisdiction,  "Now  that  you 
are  here,  you  must  stay,  no  matter  how  yon 
were  dragged  in,"  is  but  bitter  mockery,  ut- 
terly inconsistent  With  the  principles  of  the 
law,  eulogized  in  these  days  of  enlighten- 
ment for  their  Justice  and  fairness  even  in 
those  periods  in  which  society  was  compar- 
atively crude  and  barbarous. 

The  large  power  of  a  justice  to  set  aside 
judgments  by  default  and  a41ow  full  defense 
afterward,  under  section  70  of  chapter  SK) 
of  the  Oode  of  1809,  may  justify  the  rule 
adopted  in  Railway  Co.  v.  Wright;  and  simi- 
lar power  is  no  doubt  vested  in  courts  of 
record  in  those  states  in  which  the  Code 
system  has  been  adopted,  such  as  Colorado, 
California,  Nebraska,  and  others.  But  the 
common-law  courts  in  this  state  have  no  au- 
thority to  set  aside  a  judgment  unless  there 
be  error  in  the  record,  or  fraud  on  the  part 
of  the  defendant.  As  to  whether  there  is 
a  defense  to  be  made  they  make  no  inquiry 
upon  a  motion  to  set  aside  for  error.  To  test 
the  sufficiency  of  the  summons,  the  appear- 
ance must  be  special,  of  course,  but  it  is 
not  necessary  in  a  court  of  record  to  make 
the  order,  plea,  or  motion  expressly  state 
that  the  appearance  is  only  for  the  purpose 
of  excepting  to  the  jurisdiction.  Layne  v. 
Railroad  Co.,  85  W.  Va.  438.  14  S.  E.  123, 
at  point  2  of  the  syllabus,  says  the  defend- 
ant must  so  state  in  submitting  his  motion; 
but  that  case  originated  in  a  justice's  court, 
in  which  there  need  be  no  formal  pleadings 
or  records.  Here  there  was  a  motion  to 
quash,  without  any  suggestion  of  an  ap- 
pearance tor  any  other  purpose,  and  to  the 


overruling  of  the  motion  an  exception  was 
taken,  and  then  the  plea  was  tendered.  In 
Layne  v.  Railroad  Co.  the  defendant  sub- 
mitted a  motion  to  quash  and  a  motion  to 
continue  at  the  same  time.  This  was  cor- 
rectly held  to  be  a  general  appearance  in 
the  absence  of  any  statement  of  a  special 
appearance  for  the  purpose  of  moving  to 
quash.  Groves  v.  County  Court,  42  W.  Va. 
587,  26  a  B.  400,  seems  to  impliedly  hold 
that,  -if  the  record  show  that  a  defendant 
came  into  court  without  saying  he  came  for  a 
special  purpose,  his  appearance  is  presumed 
and  taken  to  have  been  a  general  appearance; 
but  the  record  showed  that  the  case,  com- 
menced by  notice,  had  been  docketed,  and 
the  cause  removed  to  another  court,  on  mo- 
tion, after  appearance,  and  before  any  ex- 
ception to  the  notice  was  taken.  Hence  the 
record  showed  more  than  a  mere  presence 
In  court  Here  the  record  as  a  whole  nega- 
tives any  intent  to  voluntarily  submit  to 
the  jurisdiction.  An  immediate  and  direct 
attack  was  made  upon  the  writ,  and  an  ex- 
ception to  the  action  of  the  court  in  refus- 
ing to  quash  it  put  upon  the  record.  How- 
ever it  may  be  when  the  objection  la  in- 
sufficiency of  service  and  defectiveness  of 
the  summons  in  a  justice's  court,  the  uni- 
form holding  by  this  court  has  been  that, 
where  the  writ  commencing  an  action  In  a 
court  of  record  is  excepted  to  before  any 
plea  has  been  tendered,  or  continuance  had, 
or  other  step  taken,  importing  a  general 
appearance,  the  defendant  is  deemed  not 
to  have  waived  or  lost  the  benedt  of  his  mo- 
tion, if  an  exception  was  taken  and  saved, 
although  he  afterward  pleaded  to  the  mer- 
its and  went  to  trial.  His  intent  Is  shown 
by  the  state  of  the  record  at  the  time  the 
plea  was  tendered,  and,  for  obvious  reasons, 
not  by  what  subsequently  took  place.  Gor- 
man V.  Steed,  1  W.  Va.  1;  Chapman  v. 
Maltland,  22  W.  Va.  329;  Price  v.  Pinnell, 
4  W.  Va.  296;  Steele  v.  Harkness,  9  W.  Va. 
13. 

For  the  foregoing  reasons,  the  Judgment 
must  be  reversed,  the  summons  quashed,  and 
the  action  dismissed,  with  costs  both  In  this 
court  and  in  the  court  below. 

SANDERS,  J.  (dissenting  in  part).  I 
agree  that  the  Judgment  should  be  reversed. 
The  court  refused  to  permit  the  defendants 
to  plead  because  the  plaintiff  had  filed  with 
his  declaration  the  affidavit  as  provided  by 
section  46,  c.  125,  of  the  Oode  of  1899.  If 
this  affidavit  was  such  as  is  required  by 
that  section,  then  it  was  proper  to  refuse 
to  permit  the  defendants  to  plead,  unless 
their  plea  was  verified  by  affidavit;  as  re- 
quired by  tliat  section.  But  the  affidavit 
filed  with  the  plaintiff's  declaration  is  not 
sufficient.  It  was  made  in  the  state  of  New 
York,  and  sworn  to  before  a  notary  public 
of  that  state,  and,  in  order  to  have  been 
good,  there  should  have  been  annexed  there- 
to a  certificate  of  the  derk  or  other  officer 
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of  m  court  of  record  of  that  state,  under 
hlB  official  seal,  yerifylng  the  genuineness 
of  the  signature  of  the  notary,  and  his  au- 
thority to  administer  the  oath,  as  provided 
bj  section  31,  c.  130,  of  the  Code  of  1899, 
and  therefore  the  court  erred  In  refusing  to 
permit  the  defendants  to  plead. 

But  I  cannot  agree  with  the  other  mem- 
bers of  the  court  that  the  action  should  be 
dismissed  on  the  ground  that  the  process  is 
void.  This  writ  summoned  the  defendants 
'to  appear  before  the  Judge  of  our  circuit 
court  of  OabeU  county  at  rules  to  be  held 
in  the  clerk's  office  of  said  court  on  the  first 
Monday  In  December  next,"  etc  -The  day 
on  which  the  defendants  were  cited  to  ap- 
pear was  the  day  fixed  by  law  for  holding 
a  term  of  the  circuit  court  pf  said  county. 
Therefore  the  rules  which,  but  for  said  term 
of  court,  would  have  been  held  in  December, 
beginning  on  the  first  Monday,  were  held 
on  the  last  Monday  In  November  preceding. 
The  defendants  were  bound,  under  the  law^ 
to  know  that  the  first  Monday  in  December 
was  not  a  rule  day,  and  were  also  compelled 
to  know,  and  did  know,  as  m  matter  of  law, 
that  the  day  to  which  the  writ  was  made 
returnable  was  the  first  day  of  a  term  of 
the  circuit  court  They  therefore  could  not 
have  been  mistaken  as  to  when  they  should 
appear.  It  is  said  they  were  summoned  to 
appear  at  rules,  but  this  cannot  be^  because 
the  appearance  day  was  named,  and  they 
knew  it  was  not  a  rule  day,  but  the  first 
day  of  court  The  words,  ''at  rules  to  be 
held  In  the  clerk's  <^ce  of  said  court," 
should  be  treated  as  surplusage,  and  when 
we  do  this  we  have  a  writ  summoning  the 
defendants  'to  appear  before  the  Judge  of 
our  circuit  court  of  Oabell  county  on  the  first 
Monday  In  December  next,"  etc.  How  can 
V  it  be  said  that  there  could  have  been  any 
doubt  In  the  minds  of  the  defendants  as  to 
what  day  they  should  appear?  It  was  spe- 
cifically named  In  the  writ,  and  therefore  it 
was  absolutely  certain  as  to  when  they 
sbonld  a]K>ear.  Then,  tmder  our  statute,  a 
process  can  be  made  returnable  to  the  first 
day  of  a  term  of  the  circuit  court  There- 
fore we  have  this  writ,  specifying  a  certain 
day  upon  which  the  parties  are  to  appear, 
and  also  having  It  returnable  at  a  date  to 
which,  under  the  law,  it  can  properly  be 
returned.  Therefore  it  seems  that  the  only 
complaint  that  can  be  urged  is  as  to  the 
obscurity  in  the  writ  as  to  whether  the  par- 
ties should  appear  at  rules  or  at  court;  but 
when  we  come  to  consider  that  the  day  on 
which  this  writ  was  made  returnable  was 
not  a  rule  day,  but  the  first  day  of  a  term 
of  court,  its  meaning  seems  to  be  perfectly 
plain,  and,  if  so,  it  cannot  be  considered 
void.  The  first  case  referred  to  by  Judge 
POFFENBARGER,  in  rendering  the  opin- 
ion of  ttke  court,  to  show  that  this  writ  Is 
void,  is  Kyles  v.  Ford,  2  Rand.  1,  and  he 
refers  to  this  decision  as  being  binding  upon 
this  court    This,  of  course,  I  admit,  but  I 


do  controvert  its  applicability  to  this  case. 
The  decision  of  Kyles  v.  Ford  was  based  upon 
an  entirely  different  statute  from  the  one 
which  controls  the  writ  in  this  case.  Sec- 
tions 69,  70,  c.  128,  Ck>de  of  Virginia  1819, 
provide: 

"69.  The  rules  in  the  clerk's  office  of  the 
county  and  corporation  courts,  of  the  su- 
perior courts  of  law,  and  the  general  court 
shall  be  holden  on  the  first  Monday  in  every 
month,  and  may  be  continued  from  day  to 
day,  not  exceeding  six  days. 

"70.  Every  writ  of  capias  ad  responden- 
dum or  scire  facias,  every  summons  to  an- 
swer any  action,  and  every  subpoena  in 
chancery,  Issuing  from  the  clerk's  office  of 
any  such  court,  shall  be  returnable,  at  the 
option  of  the  plaintiff,  either  to  the  first  day 
of  the  next  succeeding  term,  or  in  the  clerk's 
office  to  some  previous  rule  day,"  etc. 

This  statute  authorizes  the  return  of  pro- 
cess on  any  Monday,  whether  It  be  the  first 
day  of  a  term  of  court  or  not  while  our  stat- 
ute directs  all  process  to  be  returnable  at 
rules,  or  on  the  first  day  of  a  term  of  the  cir- 
cuit court,  and  also  provides  that  where  the 
term  of  a  circuit  court  begins  on  the  first 
Monday  of  a  month,  then  the  rules  for  that 
month  shall  be  held  on  the  last  Monday  of 
the  preceding  month.  Judge  Green,  in  de- 
livering the  opinion  of  the  court  In  Kyles 
V.  Ford,  says:  rrhe  act  of  1819,  before  cit- 
ed, directs  that  all  process  shall  be  return- 
able either  to  the  first  day  of  the  next  court 
or  to  some  previous  rule  day.  The  process 
in  this  case  was  not  returnable  either  to  the 
court  or  to  a  previous  rule  day;  the  rule  day 
to  which  it  was  returnable  and  the  first  day 
of  court  being  the  same."  The  process  In 
the  case  of  Kyles  v.  Ford  was  returnable  at 
rules  to  be  held  on  a  day  which  was  the  first 
day  of  a  term  of  court  and  also  a  rule  day. 
The  act  of  1819,  before  cited,  dhrects  that  all 
process  shall  be  returnable  either  to  the  first 
day  of  the  next  court  or  to  some  previous 
rule  day.  Therefore  this  process  was  not 
good  as  a  process  returnable  to  rules,  because 
it  was  made  returnable  to  a  rule  day  which 
was  also  the  first  day  of  a  term  of  court  and 
not  to  a  previous  rule  day;  and  It  was  not 
good  as  a  process  returnable  to  court  be- 
cause, while  made  returnable  to  a  day  which 
was  the  first  day  of  a  term  of  court  it  was 
made  returnable  to  rules,  and  under  the  stat- 
ute rules  were  held  In  the  clerk's  office  on 
that  day.  The  line  of  demarcation  between 
the  case  of  Kyles  v.  Ford  and  the  case  we 
have  in  hand  is  that  under  the  Virginia  stat- 
ute of  1819  the  first  Monday  In  every  month 
was  a  rule  day,  whether  the  first  day  of  a 
term  of  court  or  not;  while  under  our  stat- 
ute, when  the  first  Monday  in  a  month  is  a 
court  day,  the  rules  for  that  month  are  held 
on  the  last  Monday  in  the  preceding  month. 
The  case  of  Coda  v.  Thompson,  39  W.  Va. 
67,  19  S.  B.  548,  wherein  the  court  held  that 
process  returnable  to  a  day  which  was  not  a 
lawful  return  day  Is  void,  is  relied  upon  to 
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■upport  tbe  view  that  the  writ  In  this  case 
is  invalid;  but  the  Coda  and  Thompson 
Case  bears  no  analogy  whatever  to  the  case 
we  have.  That  was  where  an  attachment 
was  issued  on  the  10th  day  of  April,  189a, 
requiring  a  garnishee  to  appear  on  the  first 
day  of  the  September  term,  1893,  of  the  cir- 
cuit court  of  Wayne  county,  passing  over  an 
intervening  May  term,  instead  of  requiring 
appearance  at  the  next  term  after  the  date 
of  the  order,  as  required  by  section  6,  c.  106, 
Code  1891.  This  decision  was  clearly  right 
in  holding  this  writ  void,  because  it  was  re- 
turnable at  a  day  to  which  it  could  not  law- 
fully be  returned;  but  the  writ  in  this  case 
was  returned  to  a  lawful  return  day,  as  here- 
inbefore referred  to.  The  case  of  Laidley's 
Adm'r  v.  Bright,  17  W.  Va.  779,  is  a  case 
where  a  process  was  not  signed  by  the  clerk, 
and  in  which  a  judgment  by  default  was  ren- 
dered against  several  defendants;  and  the 
court  held  that  the  judgment  should  be  re- 
versed, but  did  not  hold  the  writ  void. 
Judg6  Brannon,  in  delivering  the  opinion  in 
the  case  of  Miller  v.  Zeigler,  44  W.  Va.  485, 
29  S.  E.  981,  67  Am.  St  Bep.  777,  held  that 
an  attachment  not  signed  by  the  clerk  is  not 
void,  but  only  voidable,  and  amendable.  And 
in  the  case  of  Ambler,  Trustee,  v.  Leach,  15 
W.  Va.  677,  it  was  held  that  a  writ  was  not 
void  because  its  date  was  blank  and  it  was 
not  signed  by  the  clerk;  and  Judge  Green, 
in  delivering  the  opinion  of  the  court  in  that 
case,  speaking  of  void  and  voidable  process, 
and  illustrating  them  under  different  heads, 
says:  "As  an  example  of  the  proceedings  of 
a  court  being  void  In  the  third  sense  of  this 
word,  as  above  explained,  I  may  refer  to  the 
case  where  no  process  has  been  served  on 
the  defendant  against  whom  proceedings  are 
being  had.  The  proceedings  are  not  void  in 
the  first  or  broadest  sense  of  this  word. 
These  proceedings  are  not  necessarily  mere 
nullities;  nor  are  they  voidable  proceedings, 
for  they  do  not  require  to  be  avoided.  They 
are  usually  called  void,  and  perhaps  prop- 
erly so,  as  we  have  no  other  word  in  our  lan- 
guage which  can  be  applied  to  them  except 
*void'  and  Voidable,'  and  it  is  obvious  that 
'voidable'  cannot  be  properly  applied  to  them. 
Yet  they  are  not  necessarily  nullities,  or  void 
absolutely  and  incurably,  because  the  author- 
ities all  agree  that  they  can  be  confirmed. 
And  they  are  confirmed  by  the  defendant 
appearing  in  the  case  and  submitting  his 
case  to  the  judgment  of  the  court,  or  by 
pleading  in  bar  to  the  action." 

In  my  judgment,  the  authorities  cited  to 
support  the  view  of  the  court  that  this  writ 
is  void  have  no  application.  None  of  them 
are  in  point,  nor  do  they  bear  any  analogy 
to  this  case.  I  am  clearly  of  the  opinion 
that  this  writ  is  not  void,  and  the  most  that 
can  be  said  against  it  is  that  it  is  irregular; 
and,  if  irregular,  it  is  certainly  proper  to 
allow  an  amendment. 

But,  assuming  that  the  writ  is  void,  it  was 
cured  by  the  appearance  of  the  defendants, 


and  their  voluntary  snbmlssion  to  the  juris- 
diction of  the  court  The  only  purpose  of  a 
writ  is  to  notify  a  defendant  of  a  proceeding 
to  be  filed  against  htm,  and  when  he  comes 
into  court  the  writ  has  performed  all  of  its 
functions.  It  is  no  part  of  the  pleadings, 
and,  after  the  appearance  of  the  parties,  it 
has  lost  its  usefulness;  and  when  the  de- 
fendant comes  In  response  to  its  call  it  is 
thereby  made  to  appear  that  its  purpose  has 
been  fully  accomplished.  The  authorities  al- 
most if  not  quite,  unanimously  hold  that 
where  a  defendant  appears  for  any  other 
purpose  than  to  take  advantage  of  a  defect 
in  the  return  of  service  or  process,  or  to  ob- 
ject to  the  jurisdiction,  he  waives  all  de- 
fects in  the  writ  and  return  of  service,  and 
cannot  afterwards  be  heard  to  interpose  an 
objection.  '*The  object  of  process  is  to  bring 
a  party  into  court  A  judgment  by  default 
with  process  badly  executed,  would  not  be 
legal."  "By  appearance  to  the  writ  in  any 
case  for  any  other  purpose  than  to  take  ad- 
vantage of  the  defective  execution  or  the 
nonexecution  of  process,  the  defendant  pla- 
ces himself  precisely  in  a  situation  in  which 
he  Would  be  if  process  were  executed  upon 
him,  and  he  thereby  waives  all  objections  to 
the  defective  execution  or  the  nonexecution 
of  process  upon  him.*'  Bank  of  the  Valley 
V.  Bank  of  Berkeley,  8  W.  Va.  886.  And  In 
the  case  of  Harvey  v.  Skipwith,  16  Grat  410, 
it  was  held  by  Judge  Daniel,  in  delivering 
the  opinion  of  the  court:  "The  object  of  the 
writ  is  to  apprise  the  defendant  of  the  na- 
ture of  the  proceeding  against  him.  The 
fact  of  his  taking  or  agreeing  to  a  continu- 
ance is  evidence  of  his  having  made  himself 
a  party  to  the  record,  and  of  his  having  rec- 
ognized the  case  as  in  court  It  is  too  late 
for  him  afterwards  to  say  that  he  has  not 
been  regularly  brought  into  court"  The 
case  of  Mahany  v.  Kephart  15  W.  Va.  609, 
is  to  the  same  effect  Judge  Poffenbarger 
says,  in  Parker  y.  B.  ft  L.  Ass'n  (W.  Va.)  46 
S.  E.  811:  **The  second  summons,  though 
insufficient  and-  void,  was  only  a  step  in  the 
action  after  commencement  and  therefore  an 
irregularity  in  the  proceeding.  By  appear- 
ing to  the  action  generally,  therefore,  the 
defendant  under  the  decisions  referred  to, 
waived  the  defect"  While  it  Is  true  this 
was  a  second  summons  in  an  attachment 
proceeding,  which  only  became  essential  by 
reason  of  the  first  summons  not  being  serv- 
ed, yet  I  fail  to  distinguish  the  difference. 
Where  a  first  summons  is  not  served,  a  valid 
second  summons  is  absolutely  necessary; 
just  as  essential  as  it  wns  to  have  a  writ  in 
this  case,  and  its  validity  should  be  tested 
by  the  same  rules. 

It  is  so  elementary  that  a  general  appear- 
ance cures  all  defects  in  the  writ  and  return 
of  service  that  it  la  hardly  necessary  to  dte 
authority,  but  the  following  authorities  will 
be  found  to  support  that  view:  Williams  & 
Roy  V.  Campbell,  1  Wash.  153;  Buckingham 
et  al.  V.  McLean,  13  How.  151,  14  L.  Ed.  91: 
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Farrai  &  Brown  y.  The  U.  8.,  8  Pet  469,  T 

U  Ed.  741;  Grade  y.  Palmer,  8  Wheat  899» 
5  L.  Ed.  719;  Pollard  ▼.  Dwlght,  4  Granch, 
428,  2  L.  Ed.  666;  Hlckam  v.  Larkey,  6  Grat 
210;  Wynn  v.  Wyatt,  Adm'r,  11  Leigh,  684; 
Steele  v.  Harkness,  9  W.  Va.  13;  R.  R.  Go. 
V.  Wright,  50  W.  Va.  653,  41  S.  E.  147;  Par- 
ker y.  B.  ft  L.  Aatfn  (W.  Va.)  46  &  E.  811; 
Thorn  y.  Thorn,  47  W.  Va,  4,  34  8.  B.  759; 
Melghen  y.  Williams,  50  W.  Va.  65,  40  8.  BL 
332;  Morse  y.  Rector,  44  W.  Va.  202,  28  8.  BL 
763;  Blankenship  y.  R.  R.  Go.,  43  W.  Va. 
135,  27  S.  E.  855;  Oooley  y.  Lawrence,  12 
How.  Prac.  176;  Palmer  y.  Logan,  4  111.  56; 
Bank  y.  Tile  Go.,  105  Ind.  227,  4  N.  E.  846; 
Anderson  y.  Bnrchett  48  Kan.  781,  80  Pac. 
174;  Layne  y.  R.  R.  Go.,  86  W.  Va.  438,  14 
8.  BL  123;  Fouse  y.  Vandervort,  30  W.  Va. 
327,  4  8b  B.  298.  And,  again,  this  court  has 
repeatedly  held  that  in  appearing  specially 
and  submitting  a  motion  to  quash  a  writ  or 
defectiye  serylce  thereof  that  the  record 
must  affirmatiyely  show  that  the  defendant 
appeared  specially  for  that  purpose,  and  no 
other.  Layne  y.  O.  R.  R,  Go.,  35  W.  Va.  438, 
14  8.  BL  123;  Blair  y.  Henderson,  49  W.  Va. 
282,  88  8.  E.  552;  Blankenship  y.  K.  ft  M. 
Ry.  Go.,  46  W.  Va.  185,  27  8.  B.  855.  It  Is 
said  that  these  proceedings  refer  to  Justices 
of  the  peace.  While  it  is  true  that  these  de- 
cisions were  glyen  tn  cases  brought  from  Jus- 
tices, yet  in  laying  down  the  rule  I  do  not 
understand  that  the  court  confined  It  to  pro- 
ceedings before  Justices,  and  I  fail  to  see 
why  there  should  be  a  diif erent  rule.  Pro- 
cess is  required  to  bring  a  person  before  a 
Justice,  and  so  it  is  in  the  circuit  court  and 
without  which,  and  the  proper  serylce  there- 
of, neither  court  can  acquire  Jurisdiction  of 
the  person.  But  it  may  be  said  that  parties 
can  appear  before  a  Justice,  and,  without 
summons,  agree  to  try  their  case,  and  that 
It  takes  a  writ  to  bring  into  life  a  suit  in  a 
court  of  record;  but  this  court  has  decided 
that  a  suit  in  the  circuit  court  can  be  com- 
menced by  appearance  and  agreement  with- 
out process.  Totten  y.  Nighbert,  41  W.  Va. 
800,  24  8.  B.  627;  Hunter  y.  8tewart  28  W. 
Va.  649.  Therefore  there  is  no  good  reason 
why  the  practice  before  a  Justice  In  this  re- 
spect should  be  different  from  the  practice 
in  the  circuit  court,  because  it  simply  in- 
yolyes  the  question  of  obtaining  the  Jurisdic- 
tion of  the  person.  There  is  no  practice 
more  common  than  for  a  party  to  file  his 
declaration  or  bill  in  open  court,  and  for  the 
defendant  to  appear  thereto,  and  waiye  the 
issuance  of  process.  In  the  case  of  Frank 
y.  Zeigler,  46  W.  Va.  618^  83  8.  E.  761,  Judge 
Brannon  says:  ''The  object  of  serylce  of 
process  Is  only  to  notify  persons  of  the  suit, 
and  bring  them  under  the  power  of  the  court 
Appearance  answers  the  same  purpose.  By 
It  the  party  submits  himself  to  the  Jurisdic- 
tion of  the  court  Any  appearance,  except  to 
object  to  the  Jurisdiction — as,  for  instance, 
to  take  adyantage  of  a  defect  in  process  or 
return— Is  a  general  appearance^  not  special. 


and  will  dispense  with  its  seryice.  Any  mo- 
tion in  the  case  will  do  so.'*  2  Ency.  PI.  & 
Pr.  632-637;  and  In  Oroyes  y.  County  Court, 
42  W.  Va.  600,  26  8.  B.  464,  it  is  said,  "Ap- 
pearance is  the  first  act  of  the  defendant  in 
court"  In  this  case  the  first  thing  to  be 
done  by  the  defendants  was  to  appear  and 
suggest  the  nonresidency  of  the  plaintiffs  and 
demand  security  for  costs,  and,  after  the 
bond  had  been  giyen,  they  then  moyed  to 
quash  the  writ;  and  nowhere  does  the  rec- 
ord show  that  they  appeared  specially  for 
that  purpose;  and,  eyen  if  the  record  did  so 
show,  the  yery  act  of  the  appearance  to  sug- 
gest the  nonresidency  of  the  plaintiff  before 
the  making  of  such  motion  would  defeat  it 
when  made.  Can  it  be  said  that  the  ap- 
pearance and  asking  for  security  for  costs 
was  not  a  yoluntary  appearance;  was  not  a 
submission  to  the  Jurisdiction  of  the  court; 
was  not  an  acknowledgment  that  the  process 
of  the  court  had  been  seryed  upon  them,  and 
that,  by  reason  of  that,  they  came,  and  when 
they  did  come,  instead  of  making  their  first 
act  that  of  taking  adyantage  of  the  claimed 
defects,  came  in,  and  yoluntarily  made  a  mo* 
tion  for  security  for  costs,  and  thereby  ac- 
knowledged the  Jurisdiction  of  the  court  oyer 
tiiem?  "The  making  by  a  person  in  a  cause 
of  any  motion  which  inyolyes  the  merits — a 
motion  for  a  change  of  yenue,  for  a  continu- 
ance (especially  when  the  motion  is  granted), 
to  discharge  an  order  of  arrest  to  dismiss 
the  cause  on  appeal,  to  modify  Judgment  for 
security  for  costs,  to  set  aside  a  default,  or 
to  strike  a  petition  from  the  files — consti- 
tutes a  general  appearance.**  8  Cya  508;  and 
also  Raymond  y.  Strine,  14  Neb.  236,  15  N. 
W.  860;  Healy  y.  Aultman,  6  Neb.  349,  hold 
that  a  motion  for  security  for  costs  is  a  gen- 
eral appearance,  and  I  haye  been  unable  to 
find  a  single  case,  or  any  authority  to  the 
contrary,  except  Collier  y.  Morgan's  Louisi- 
ana, etc.,  R.  Co.,  41  La.  Ann.  41,  5  8outh.  537, 
which,  under  a  statute  of  Louisiana,  was 
giyen  the  right  to  make  an  appearance  to 
ask  for  security  for  costs  without  being  re- 
garded as  haying  entered  a  general  appear- 
ance. To  decide  otherwise  tn  this  case  is  to 
depart  from  the  well-established  rule  that 
this  court  has  laid  down  that  an  appearance 
for  any  other  purpose  except  to  take  ad- 
yantage of  a  defectiye  writ  or  the  return  of 
serylce,  is  a  general  appearance,  and  oper- 
ates as  a  waiyer  of  all  defects  in  the  writ 
and  return  thereof. 

Assuming,  howeyer,  that  the  defendants  did 
make  a  special  appearance,  as  is  required  by 
the  decisions  of  this  court  still  this  action 
should  not  be  dismissed,  because  they  did 
not  see  proper  to  stand  upon  their  special 
appearance,  but  after  the  court  had  ruled 
adyersely  to  them,  they  tendered  their  plea 
in  bar,  thereby  waiying  all  defects  in  the 
writ;  saying  to  the  court  "Notwithstanding 
my  motion  has  been  oyerruled,  I  am  willing 
to  appear  and  plead,  and  do  now  offer  tr 
plead.**    Is  there  anything  compulsory  about 
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It?  Did  not  the  defendants  have  the  right 
to  stand  on  their  motion,  and,  in  all  reason 
and  Justice^  should  they  not  be  required  to 
stand  upon  It?  And  if  they  choose  not  to 
do  so,  and  come  Into  court,  and  contest 
the  plaintlfrs  case,  they  ought  to  be  estop- 
ped to  deny  that  the  court  had  Jurisdiction. 
To  permit  such  practice  will  bear  no  good 
fmit,  but  its  product  will  be  the  encourage- 
ment of  frivolous  technicalities  in  the  trial 
of  cases,  Injustice  to  litigants,  and  long  de- 
lay in  having  their  rights  determined.  This 
view  was  taken  by  this  court  for  the  first 
time  in  the  case  of  O.  ft  O.  By.  Co.  y. 
Wright,  GO  W.  Va.  653,  41  S.  B.  147.  Judge 
Dent,  in  delivering  the  opinion  of  the  court 
in  this  case,  says:  "The  purpose  of  the  serv- 
ice of  summons  is  to  bring  the  defendant 
into  court  If  he  comes  voluntarily,  and 
presents  his  case,  he  obviates  the  necessity 
of  summons.  It  is  absurd  to  hold  that  a 
defendant  is  in  court  to  try  his  case,  and,  if 
the  Judgment  be  for  him.  It  is  valid,  while, 
if  It  be  against  him,  it  is  Invalid;  for,  while 
he  is  actually  in,  he  is  technically  out,  of 
court  In  for  his  own  purposes,  but  out  for 
all  other  purposes.  It  Is  a  trial  if  he  wins, 
but  not  a  trial  if  he  loses.  The  provi- 
sions of  the  statute  In  relation  to  the  serv- 
ice of  summons  were  made  for  the  protec- 
tion of  defendants  without  notice,  and  not  to 
enable  those  with  notice  to  escape  Just  obli- 
gations and  defeat  the  ends  of  Justice."  *'In 
many  Jurisdictions  the  rule  Is  well  settled 
that,  where  a  defendant  appears  specially, 
any  error  of  the  court  in  deciding  adversely 
to  him  is  waived  by  a  subsequent  general  ap- 
pearance." 8  Cyc.  625.  The  various  states 
holding  this  doctrine  are  Alabama,  Arkansas, 
California,  Colorado,  Florida,  Idaho,  Iowa, 
Michigan,  Missouri,  Nebraska,  Oregon,  Wis- 
consin; and,  in  my  view,  the  case  of  0.  & 
O.  Ry.  Ca  v.  Wright  adds  West  Virginia  to 
this  list,  as  will  be  seen  from  the  following 
cases,  and  many  others  that  could  be  cited, 
from  these  states  on  this  point:  Lampley 
V.  Beavers,  25  Ala.  634;  Burriss  v.  Wise,  2 
Ark.  83;  Sears  v.  Starbird,  78  Cal.  225, 
20  Pac.  547;  Ruby  Chief  Mln.,  etc.,  v.  Gur- 
ley,  17  Oblo.  199,  29  Pac.  668;  Stephens  v. 
Bradley,  24  Fla.  201,  8  South.  416;  Con- 
verse V.  Warren,  4  Iowa,  158;  Morris  v.  Mil- 
ler (Idaho)  40  Pac.  60;  Dalley  v.  Kennedy, 
64  Mich.  208,  81  N.  W.  125;  Kronski  v.  Mo. 
Pac.  R.  Co.,  77  Mo.  362;  Walker  v.  Turner, 
27  Neb.  103,  42  N.  W.  918;  Sealy  t.  Gal. 
Lumber  Co.,  19  Or.  94,  24  Pac.  197;  Coffee 
V.  Chippewa  Palls,  36  Wis.  121.  I  regard 
this  as  the  better  rule,  and  one  founded  in 
reason  and  Justice.  It  is  true  the  proceeding 
in  the  case  of  C.  &  O.  Ry.  Co.  v.  Wright  was 
prohibition,  but  the  principle  decided  was 
the  same  as  we  have  in  this  case,  and  was 
the  real  and  only  point  in  that  case,  and  I 
regard  it  as  directly  applicable  here. 

For  the  foregoing  reasons,  I  think  the 
judgment  should  be  reversed,  but  I  do  not 
agree  ts  dismiss  the  action. 


BRANNON,  P.  There  Is  much  force  In 
the  position  of  Judge  SANDERa  The  par- 
ty appeared  and  had  notice  of  the  suit,  but 
by  several  cases  the  writ  was  void,  and  not 
amendable.  Were  it  not  that  I  feel  myself 
bound  by  Kyles  v.  Ford,  2  Rand.  1,  Coda  v. 
Thompson,  39  W.  Va.  68,  19  S.  E.  548,  and 
other  cases,  I  would  agree  with  Judge  SAN- 
DERS. On  this  line  the  Virginia  court  held 
that  the  objection  that  a  writ  is  returnable 
to  a  day  not  a  legal  return  day  may  be 
made  for  the  first  time  on  appeal.  Keyser 
▼.  Guggenheimer  (Va.)  21  S.  B.  475. 


(P7  W.  Va.  W7) 
LONGACRB  COLLIERY  CO.  v.  CREEL. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  14,  1905.) 

JUSTICES     OF    THE    PEACE— APPEAXr-^JUBniDIO- 
TIONAL    AlCOUNT— PLEADINO. 

1.  Where,  in  an  action  before  a  Justice,  the 
plaintiff's  daim  is  wholly  disallowed,  and  judg^ 
ment  is  rendered  against  him  on  a  demand  of 
the  defendant,  the  amount  which  determines  ap- 
pellate jurisdiction  is  the  sum  claimed  by  the 
plaintiff  in  his  summons,  plus  the  amount  of  the 
judgment  against  him. 

2.  If,  in  an  action  brought  before  a  Justice, 
there  appear  to  be  no  pleadings  or  accounts  of 
any  kind  filed  either  before  the  Justice  or  in 
the  circuit  court,  and  a  recovery  is  taken  against 
the  plaintiff  in  tavor  of  the  defendant  for  a  cer- 
tain sum,  the  judgment  will  be  reversed,  and  the 
case  remandea  for  proper  pleadings  to  be  filed 
therein,  and  to  be  properly  heard  and  deter- 
mined. 

8.  In  an  action  before  a  Justice,  to  jostify  a 
recovery  in  favor  of  the  defendant,  there  must 
be  some  account  or  claim  filed  by  him,  upon 
which  to  base  such  recovery. 

[Ed.  Note. — For  cases  In  point,  see  voL  81, 
Cent  Dig.  Justices  of  the  Peace,  |  820.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Kanawha  County; 
F.  A«  Guthrie,  Judge. 

Action  by  the  Longacre  Colliery  Com- 
pany against  T.  M.  Creel.  Judgment  for 
plaintiff  before  a  Justice  was  reversed  on 
appeal,  and  plaintiff  brings  error.    Reversed, 

Berkeley  Minor,  Jr.,  and  Payne  ft  Payne, 
for  plaintiff  in  error.  John  O.  Thomas  and 
J.  W.  Kennedy,  for  defendants  in  error. 

SANDERS,  J.  On  the  14th  day  of  August, 
1901,  the  plaintiff  brought  an  action  before 
a  Justice  of  the  peace  against  the  defendant 
for  the  recover  of  $100,  claimed  to  be  due 
on  contract  The  case  was  tried  on  the  6th 
day  of  September,  1901,  and  on  the  next  day 
Judgment  was  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  $81.87.  The  defend- 
ant appealed  from  the  Judgment  of  the  jus- 
tice to  the  circuit  court,  and  on  the  18th  day 
of  December,  1908,  Judgment  was  rendered 
in  favor  of  the  defendant  for  $63.05,  and  the 
plaintiff  has  brought  the  case  here  on  writ 
of  error.  I  find  copied  into  the  record  an 
account  in  favor  of  the  plaintiff  and  against 
the  defendant,  showing  a  balance  of  $78.45 
claimed  by  the  plaintiff,  and  also  an  ac- 
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eonnt  showing  a  balance  of  163.06  in  fayor 
of  the  defendant  against  the  plaintUf;  hut 
there  ia  nothing  in  the  transcript  of  the  Jus- 
tice, or  the  record  made  in  the  circuit  court, 
to  show  h<fw  either  of  these  accounts  got 
into  the  record  of  this  case.  There  is  noth- 
ing to  show  tliat  they  were  filed  or  in  any 
way  made  part  of  the  record.  The  record 
also  fails  to  show  the  filing  of  a  complaint 
by  the  plaintiff,  or  an  answer  by  the  defend- 
ant, either  oral  or  in  writing. 

The  first  question  involved  is,  has  this 
ooort  Jurisdiction?  The  amount  claimed  by 
the  plaintiff  in  his  summons  or  pleading,  as 
to  him,  determines  the  amount  on  appeal; 
but,  where  the  defendant  seeks  an  appeal, 
the  amount  of  the  Judgment  rendered 
against  him  determines  the  Jurisdiction,  and 
not  the  amoimt  sought  to  be  recovered  by 
the  plaintiff.  But  a  different  rule  applies 
where  offsets  or  claims  are  made  by  the 
defendant  Then  the  amount  to  be  looked 
to,  to  ascertain  whether  this  court  has  Juris- 
diction, is  the  amount  claimed  by  the  plain- 
tiff, and  if  his  claim  has  been  wholly  dis- 
allowed, and  a  recovery  taken  against  him 
In  favor  of  the  defendant,  to  also  add  to  the 
amount  claimed  by  the  plaintiff  in  his  sum- 
mons the  amount  of  the  Judgment  rendered 
against  him  in  favor  of  the  defendant.  Ap- 
plying this  rule  to  this  case,  we  find'  the 
plaintiff  claims  in  his  summons  |100,  and 
the  account  in  his  favor,  which  we  find  in 
the  record,  claims  a  balance  of  $78.45;  but 
this  account  not  having  been  filed,  and  no 
mention  being  made  of  it  in  the  record,  we 
must  look  to  the  summons  to  determine  the 
amount  of  the  plaintiff's  claim,  and  this 
claim  having  been  wholly  disallowed,  and  a 
Judgment  rendered  in  favor  of  the  defend- 
ant for  the  sum  of  163.05,  makes  the  amount 
in  controversy,  as  to  the  plaintiff,  1163.05. 
*'Where  the  plaintiff  appeals  in  a  contro- 
versy merely  pecuniary,  not  what  he  re- 
covers, but  what  he  claims  in  his  declara- 
tion or  bill,  determines  the  amount  on  ap- 
peal; but,  where  the  defendant  appeals,  it 
is  not  the  sum  sought  to  be  recovered  from 
him,  but  the  sum  recovered,  that  tests  the 
Jurisdiction."  Faulconer  v.  Stinson,  44  W. 
Va.  646,  29  S.  B.  1011.  And  on  this  ques- 
tion of  Jurisdiction,  see  Arnold  v.  Lewis 
County  Court,  38  W.  Va.  142,  18  S.  B.  476; 
Machine  Works  v.  Craig,  18  W.  Va.  559; 
Dickey  v.  Smith,  42  W.  Va.  805,  26  S.  B. 
873;  Richmond  v.  Henderson,  48  W.  Va. 
889,  37  S.  B.  653;  Stewart  v.  B.  &  O.  R.  Co., 
33  W.  Va.  88,  10  S.  B.  26;  1  Bncy.  Pi.  ft 
Pr.  731-732;  1  Barton,  Law  Pr.  46.  "It 
makes  no  difference  that  the  claim  of  the 
plaintiff  in  his  declaration,  or  that  of  the 
defendant  in  his  plea  or  set-(^,  is  found, 
in  the  end,  not  sustained  by  the  evidence 
to  the  amount  claimed,  or  for  anything. 
This  is  a  subsequent  question,  not  pertinent 
to  the  Jurisdiction  of  the  appeal.  That  is 
a  question  which  the  appellate  court  will 
pct>ceed  to  inquire  Into  after  it  has  deter- 


mined that  it  has  Jurisdiction  to  inquire.'* 
Faulconer  v.  Stinson,  supra. 

As  will  be  noted,  from  the  statement 
made,  this  case  is  without  pleadings.  Sec- 
tion 50,  c.  50,  of  the  Code,  provides  for  the 
rules  of  procedure  before  Justices  as  fol- 
lows: *The  pleadings  in  these  courto  are, 
first,  tiie  complaint  by  the  plaintiff;  second, 
the  answer  by  the  defendant"  '^he  plead- 
ings may  be  oral  or  in  writing;  if  oral,  the 
substance  of  them  shall  be  entered  by  the 
Justice  in  his  docket;  if  in  writing  they 
shall  be  filed  by  him  and  a  reference  to  them 
be  made  in  the  docket  In  either  case  if 
the  parties  appear  and  the  defendant  make 
defense  they  shall  be  made  up  on  the  return 
day  of  the  summons,  unless  good  cause  be 
shown  to  the  contrary."  While  pleadings 
before  Justices  of  the  peace  are  informal, 
and  the  same  strictness  is  not  required  as 
in  courts  of  record,  yet  before  a  case  can 
be  properly  tried,  there  should  be  something 
before  the  Justice  by  which  the  confiictlng 
claims  of  the  parties  can  be  determined.  In 
this  case  there  was  no  complaint  no  plead- 
ings made  up,  and  no  issue  to  be  tried,  ei- 
ther before  the  Justice  of  the  peace,  or  in 
the  circuit  court  "A  Judgment  is  the  con- 
clusion of  law  from  the  pleadings  and  evi- 
dence, and,  if  there  are  no  pleadings  on 
which  to  found  a  Judgment  there  can  be  no 
Judgment"  Morse  v.  Rector,  44  W.  Va.  202, 
28  S.  B.  763.  And  in  the  case  of  Riley  v. 
Jarvls,  43  W.  Va.  43,  26  S.  B.  366,  Judge 
Brannon  says:  "When  the  circuit .  court 
came  to  enter  Judgment  on  the  verdict  if 
it  had  looked  back  on  the  whole  record,  it 
would  have  seen  that  that  verdict  stood  on 
evidence  without  pleading  to  support  it; 
and  BO  it  could  not  give  Judgment  for  the 
plaintiff,  but  ought  either  to  give  Judgment 
for  defendants  non  obstante  veredicto,  be- 
cause no  case  was  proven  against  defend- 
ants on  the  pleadings,  or  award  a  new  trial 
to  let  the  plaintiff  restore  his  count  to  re- 
ceive that  evidence."  And  on  page  46  of 
43  W.  Va^  page  367  of  26  S.  B.,  he  says: 
"Though  you  have  ever  so  strong  a  case  for 
recovery  under  the  evidence,  you  cannot 
recover  without  a  declaration  to  admit  that 
evidence."  It  may  be  said  that  the  sum- 
mons could  have  been  treated  as  a  com- 
plaint because  it  demands  the  recovery  of 
a  certain  sum  of  money  due  on  contract; 
and  in  the  case  of  O'Connor  v.  Dils,  43  W. 
Va.  56,  26  S.  B.  854,  this  view  is  sustained, 
wherein  the  court  says:  "Then  all  that  fol- 
lows after  the  words  'civil  action,'  in  the 
summons,  to  wit,  'for  money  due  on  con- 
tract' or  'for  damages  for  a  wrong,'  Is  a 
statement  of  the  cause  of  action,  and  is 
therefore  pleading  to  that  extent  and  hence 
would  be  amendable."  But  even  If  it  should 
have  been  treated  as  the  complaint  of  the 
plaintiff,  still  upon  the  trial  in  the  circuit 
court  the  plaintiff's  claim  was  wholly  dis- 
allowed, and  a  Judgment  rendered  In  favor 
of  the  defendant  without  any  pleading  or 
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claim  whatsoever  upon  which  to  base  it 
In  order  for  the  defendant  to  have  taken  a 
recovery,  there  should  have  been  some  ac- 
count or  claim  filed  by  him  npon  which  to 
base  it  He  is  entitled,  under  the  statute, 
to  file  an  offset,  which,  when  done,  is  treat- 
ed as  an  action  brought  by  him  against  the 
plaintiff,  but  would  certainly  have  no  more 
right  to  recover  against  the  plaintiff  with- 
out doing  so  than  the  plaintiff  would  have 
to  take  a  recovery  against  him  without  suit 
For  these  reasons,  the  Judgment  of  the 
circuit  court  Is  erroneous,  the  same  is  re- 
versed, and  this  case  is  remanded  to  the 
circuit  court,  in  order  that  proper  pleadings 
may  be  filed  therein,  and  the  case  properly 
heard  and  determined. 


(57  W.  Va.  teO) 

BUSKIRK  BR08.  T.  PECK  et  aL 

(Supreme  Ck>art  of  Appeals  of  West  Virginia. 
March  14, 1005.) 

SAUB— EXECUTOBT  COITTBAOT  —  DIVISIBIUrT  — 
PASSING  OF  TITLE— BALE  OF  TIMBKB— MEAS- 
UBING — ^PAYICBNT— FOBFBITURB  —  WAIVER  — 
DECEDENT'S  BSTATE— BIGHTS  OF  OBBDITOBS— 
BECBIVEB. 

1.  An  entire  executory  contract  of  sale  may 
be  divisible  in  the  execution  thereof,  so  as  to 
vest  title  to  parts  of  the  property  in  the  ven- 
dee as  they  are  delivered ;  and  whether,  in  any 
case,  such  partial  transfer  of  title  takes  place. 
Is  a  question  of  intent 

2.  The  point  at  which  title  passes  In  the 
progress  of  the  execution  of  a  contract  of  sale 
is  a  question  of  intent  to  be  gathered  from  the 
terms  of  tiie  contract,  the  nature  of  the  proper- 
ty, its  condition  and  situation,  the  purposes  for 
which  the  contract  was  made,  and  the  circum- 
stances surrounding  the  parties,  when  the  terms 
used  are  such  as  to  make  them  admissible  in  ev- 
idence. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  48, 
Cent  Dig.  Sales,  i  517.] 

S.  Though,  generally,  a  sale  Is  not  complete 
until  the  property  has  been  ascertained  and 
designated  and  made  certain  as  to  Its  identitv, 
quantity,  quality,  and  price,  title  will  vest  in 
the  vendee  without  final  and  complete  ascer- 
tainment of  the  aggregate  quantity  and  p^ice,  if 
the  intent  that  it  shall  do  so  be  made  manifest 

[Eid.  Note. — ^For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  ((  617,  525.] 

4.  Title  to  property  may  pass  under  a  con- 
tract of  sale,  though  there  be  neither  payment 
of  the  purchase  money  nor  complete  delivery  of 

possession. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  SS  529-551.] 

5.  If,  by  the  terms  of  an  executory  contract 
of  sale,  the  vendee  is  required  to  expend  money 
and  perform  labor  upon  the  property  so  as  to 
change  its  character  and  situation,  title  to  it 
as  so  altered  will  vest  in  the  purchaser,  unless 
a  contrary  intention  be  shown. 

6.  Under  a  contract  of  sale  of  the  timber  on 
a  tract  of  land  to  be  cut  and  removed  by  the 
vendee  within  a  specified  time,  and  measured 
and  paid  for  each  month  and  before  removal, 
as  the  work  progr^ses,  title  vests  in  the  par- 
chaser  as  the  timber  is  cut  down,  and  the  ven- 
dor has  a  lien  thereon  fbr  the  purchase  money. 

7.  The  purpose  of  a  clause  in  such  contract 
providing  that  in  case  the  purchaser  shall 
fail  to  have  the  timber  measured  and  pay  for 
the  sams  each  month  as  cut  and  hauled,  he  shall 


forfeit  all  right  and  title  to  the  timber,  whether 
cut  or  not  and  all  payments  made  on  acconnt 
thereof,  is  to  prevent  the  accrual  of  a  large  in- 
debtedness under  the  contract  and  the  cutting 
of  large  quantities  of  timber  without  paying 
for  it;  and,  if  the  vendor  suffers  large  quanti- 
ties to  be  cut  down  without  such  monthly  meas- 
urement and  payment,  he  will  be  deemed  to 
have  waived  the  benefit  of  such  clause. 

8.  Equity  will  not  permit  the  perversion  of  a 
forfeiture  clause  in  a  contract  to  a  use  or  pur- 
pose for  which  it  was  never  intended* 

9.  By  permitting  the  accomplishment  of  the 
general  result  for  the  prevention  of  whidi  a 
power  of  forfeiture  has  been  inserted  in  a  con- 
tract and  standing  by  in  silence  while  large 
expenditures  are  made  in  the  prosecution  of 
the  work,  after  the  accrual  of  the  right  of  for- 
feiture, under  the  belief  tliat  it  will  not  be  ex- 
ercised, the  party  having  such  right  of  f6r> 
feiture  waives  it 

10.  Creditors  of  a  decedent's  estate  may  resoxt 
to  a  court  of  equity  for  the  ascertainment  and 
preservation  of  the  property  and  assets  of  the 
estate  and  subjection  .of  the  same  to  the  pay- 
ment of  the  debts  against  it  when  the  personal 
representative  refuses  to  perform  his  duty  in 
the  premises,  and,  if  necessary  to  full  and  adb> 
quate  relief,  a  receiver  may  be  appointed  to  take 
charge  of  the  property. 

11.  A  receiver  may  be  appointed  to  take 
charge  of,  care  for,  put  In  marketable  condition 
and  sell  timber  belonging  to  a  decedent's  estate, 
lying  on  the  lands  of  a  stranger,  subject  to  his 
purchase-money  lien,  at  the  instance  of  credit- 
ors, when  the  personal  representative  has  re- 
fused to  do  so. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Logan  County; 
B.  S.  Doolittle,  Judge. 

Bill  by  Busklrk  Bros,  against  R.  W.  Peck, 
curator,  and  others.  Decree  for  defendants, 
and  complainants  appeaL    Reversed. 

J.  8.  Miller,  F.  a  Leftwich,  and  J.  8.  Mar- 
cnm,  for  appellants.  McComas  &  Nortbcott; 
for  appellees. 

POFFENBARQER,  J.  Bnskirk  Bros.,  mer- 
chants, to  whom  the  estate  of  George  A.  Lilly, 
deceased,  is  indebted  in  an  amount  slightly 
exceeding  the  sum  of  $3,000  for  merchandiae 
furnished  him  while  engaged  in  certain  log- 
ging and  timber  operations,  in  the  course  of 
which  he  died,  brought  this  suit  in  equity 
against  the  curator  of  said  estate  and  Henry 
Mitchell,  who  claims  a  large  amount  of  tim- 
ber, which,  according  to  the  allegations  of  the 
bill,  belongs  to  said  estate,  for  the  purpose 
of  subjecting  said  timber  and  all  other  prop- 
erty of  the  decedent  to  the  payment  of  hla 
debts.  This  timber  seems  to  constitute  the 
chief  assets  of  the  estate.  It  was  cut  from 
the  land  of  the  defendant  Henry  Mitchell 
under  a  certain  contract  containing  a  forfei- 
ture clause,  under  which  Mitchell  has  taken 
possession  of  the  timber,  claiming  Lilly's 
title  thereto  has  been  forfeited.  The  contract 
reads  as  follows: 

**This  agreement,  made  and  entered  into 
thhi  20th  day  of  June,  1003,  by  and  between 
Henry  Mitchell  of  the  first  part  and  George 
A.  Lilly  of  the  second  part,  both  of  the  county 
of  Logan  and  state  of  West  Virginia, 

"Wltnesseth:  that  the  said  Henry  Mitch- 
ell is  the  owner  in  fee  of  a  large  tract  of  land 
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on  tbe  East  Bide  of  the  Gnyandotte  rirer 
about  five  miles  below  the  town  of  Aracoma 
and  situate  in  Logan  county.  West  Virginia, 
and  that  as  sucb  owner  he  has  this  day  sold 
unto  the  s^ld  party  of  the  second  part  all 
of  the  merchantable  poplar,  cucumber,  ash 
and  oak  saw-log  timber  from  sixteen  inches 
In  diameter  and  up  6  feet  above  the  ground 
(small  built  trees  not  included)  f6r  which  the 
■aid  George  A.  liUy  agrees  to  pay  the  sum 
of  eleven  cents  per  cubic  foot  for  all  p<»plar, 
cucumber  and  ash  timber  and  eight  oents  per 
cubic  foot  for  all  oak  timber  live  hundred  dol- 
lars of  which  is  to  be  paid  in  cash  before 
any  part  of  the  timber  here  mentioned  shall 
be  cut  which  shall  be  held  and  not  accounted 
for  until  all  of  the  timber  herein  mentioned 
shall  be  cut  and  measured  and  the  said 
party  of  the  seoond  part  further  agrees  to 
have  the  said  timber  which  is  cut  and  hauled 
to  the  measuring  place  measured  ovor  each 
month  and  not  removed  therefrom  until  fully 
paid  for  and  in  case  the  said  Lilly  fails  to 
make  such  monthly  payment  then  this  con- 
tract is  to  be  void  and  the  said  Lilly  is  to 
forfeit  all  the  payments  which  he  has  made 
and  the  timber  whether  cut  or  not  is  to  re- 
vert to  the  said  Mitchell  and  the  said  Mitchell 
on  his  part  is  to  give  the  said  Lilly  such 
rights  of  way  as  he  may  need  in  removing 
said  timber  which  is  under  the  contract  of 
the  said  Mitchell  together  with  such  unmer- 
chantable timber  as  the  said  Lilly  may  need 
In  constructing  roads  or  shanties  for  the  pur- 
pose of  marketing  said  timber  the  said  Lilly 
to  do  as  little  damage  as  possible  to  said  real 
estate  and  the  said  Lilly  is  to  commence  work 
on  said  timber  on  or  before  the  10th  day  of 
July,  1903,  and  is  to  have  eighteen  months  to 
complete  the  removal  of  the  same; 

"Witness  the  following  signature  and  seals 
this  20th  day  of  June,  1903. 

"Henry  Mitchell,    [SeaL] 
"G.  A.  Lilly.  [Seal.]" 

Lilly  began  in  July,  1908,  and  cut  large 
quantities  of  poplar,  cucumber,  ash,  and  oak 
timber,  continuing  his  work  until  sometime 
in  February,  1904,  when  he  was  attacked  by 
typhoid  fever,  and  died  in  March,  1904. 
Within  that  period  he  paid  Mitchell  $1,600. 
As  to  the  application  of  these  payments  by 
Lilly,  if  he  made  any,  there  is  no  competent 
evidence  in  the  record,  Mitchell,  in  his  an- 
swer, and  Id  an  affidavit  filed,  says  it  was 
applied  on  the  cucumber,  poplar,  and  ash  tim- 
ber cut,  and  was  sufficient  to  jtaj  all  the 
purchase  money  on  account  of  that  timber, 
except  tbe  sum  of  $309,  which  was  paid  by 
Nye  &  Bro.,  to  whom  Lilly  sold  that  part  of 
the  timber  cut  by  him.  The  bill  charges  that 
Lilly  had  cut,  in  addition  to  that  timber, 
about  3,000  oak  logs,  and  had  hauled  to  the 
banks  of  the  Guyandotte  river  about  2,000 
of  them,  leaving  tbe  remainder  in  the  woods, 
and  that  in  the  cutting  and  logging  of  this 
timber  Lilly  had  spent  about  $6,000.  It  is 
further  charged  that  the  oak  timber  so  cut 
down  is  worth  $10,000  or  more,  after  deduct- 
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ing  the  purchase  money  doe  thereon.  The 
bill  prayed  for  the  appointment  of  a  receiver 
to  take  charge  of  the  timber  and  other  prop- 
erty of  the  decedent,  for  the  disclosure  by 
Mitchell  of  the  accounts  between  himself  and 
Lilly,  and  for  a  reference  to  a  commissioner 
to  ascertain  the  property  belonging  to  the 
estate  and  the  debts  against  it  and  their  pri- 
oritiesL 

On  the  28th  day  of  April,  1904,  B.  P. 
Peck  was  appointed  special  receiver,  and  di- 
rected to  take  charge  of  the  property  admit- 
tedly belonging  to  the  estate,  make  a  complete 
inventory  thereof,  sell  and  convert  the  same 
into  money»  remove  the  timber  cut  and  lying 
upon  the  lands  of  Mitchell,  and  sell  the  same, 
and  keep  ah  itemised  account  of  his  expense 
incurred  in  the  removal  and  sale  of  said  prop- 
erty. 

Subsequently,  Belle  Lilly,  widow  of  the  de- 
ceased, was  appointed  administratrix,  and  an 
amended  and  supplemental  bill  was  filed, 
making  her  and  S.  M.  Hudson  additional  de- 
fendants^  and  process  thereon  was  issued  and 
served.  This  bill  averred  that  Mitchell  had 
sold  the  oak  timber  to  8.  Bi.  Hudson,  Instead 
of  to  the  Hudson  School  Furniture  Company, 
as  erroneously  alleged  in  the  original  bill; 
that  the  curator  was  not  a  necessary  party, 
he  never  having  taken  charge  of  the  timber; 
that  the  administratrix  had  declined  and  re- 
fused to  take  charge  of  it;  that  the  timber  was 
worth,  over  and  above  the  amount  due  Mitch- 
ell, $10,000  or  more;  that  Lilly  had  expended 
about  $6,000  in  the  work  which  he  had  done 
upon  it;  and  that  Mitchell,  by  his  conduct, 
in  permitting  all  this  work  to  go  on  and  large 
expenditures  to  be  made  in  cutting  and  log- 
ging said  timber  and  in  the  construction  of 
tramways,  skids,  and  other  necessary  contri- 
vances, in  consequence  of  which  large  indebt- 
edness had  been  incurred  on  the  faith  of  the 
contract  to  merchants,  employes,  and  subcon- 
tractors, had  waived  the  forfeiture  clause  of 
the  contract,  and  was  estopped  to  declare  a 
forfeiture  and  assert  title  to  the  timber  so 
cut. 

Mltcheirs  answer  virtually  admits  the 
facts  alleged  in  the  bill  and  amended  bill; 
insists  upon  the  validity  of  his  title  to  the 
timber;  admits  the  payment  of  the  $1,600, 
but  says  it  was  all  applied  on  timber  other 
than  that  In  controversy;  denies  any  collu- 
sion between  himself  and  the  administra- 
trix; and  Insists  upon  the  discharge  of  the 
receiver  and  the  dismissal  out  of  the  suit  of 
said  timber  and  himself  as  a  defendant 

No  depositions  were  taken,  but  certain 
affidavits  were  filed  both  by  the  plaintiffs 
and  Mitchell.  A  motion  to  discharge  the  re- 
ceiver, made  on  the  1st  day  of  July,  1904, 
was  overruled,  but  the  former  order  was 
modified  so  as  to  deny  power  to  remove  or 
sell  any  of  the  timber  until  the  next  regular 
term  of  the  court  This  was  before  Mitchell 
had  answered.  It  was  renewed  on  the  28th 
day  of  July,  1904,  upon  the  filing  of  his  an- 
swer.   On  the  1st  day  of  August,  1904,  the 
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cause  was  heard  iq;K>ii  the  original  and 
amended  bills,  affldavlta^  answers  of  Peck, 
curator,  and  Mitchell,  general  replications 
thereto,  and  all  the  former  orders  and  de- 
crees, as  well  as  the  motion  of  Mitchell  to 
discharge  the  receiver  and  to  have  himself 
dismissed  from  the  suit  Both  of  these  mo- 
tions were  sustained,  and  the  receiver  was 
directed  to  sell  the  other  personal  property 
of  the  estate,  and  retain  the  proceeds  until 
the  further  order  of  the  court  From  this 
decree  the  plaintiffs  have  appealed. 

Appreciating  the  important  bearing  of  the 
Interpretation  of  the  contract  ui)on  the  pro- 
priety of  the  order  appealed  from,  counsel 
for  the  appellees,  in  view  of  the  recital  In 
the  contract  of  the  sale  by  Mitchell  to  Lilly 
of  all  the  merchantable  poplar,  cucumber, 
ash,  and  oak  saw  log  timber  on  the  tract 
of  land  mentioned  in  the  contract,  and  the 
agreement,  on  the  part  of  lilly,  to  pay  at 
certain  prices  for  all  such  timber,  and  to  de- 
posit, on  account  of  purchase  money,  before 
cutting  any  part  of  the  timber,  the  sum  of 
$500,  to  be  held  and  not  accounted  for  until 
all  the  timber  mentioned  In  the  agreement 
should  be  cut  and  measured,  say  that  the 
contract  ts  entire,  binding  Lilly  to  cut  and 
pay  for  all  the  timber  on  the  tract  of  land, 
In  consequence  of  which  his  breach  thereof 
In  refusing  to  cut  and  pay  for  the  timber 
which  remained  standing  upon  the  land 
gives  Mitchell  the  right  to  retain  all  of  the 
timber,  whether  cut  or  not,  and  precludes 
the  assertion  of  any  claim  thereto  on  the 
part  of  Lilly's  estate.  They  say  Mitchell  is 
entitled  to  have  performance  of  the  whole 
contract,  and  cannot  be  required  to  accept 
part  performance.  Therefore  it  Is  urged 
that,  inasmuch  as  the  creditors  of  Lilly  do 
not  offer  to  take  and  pay  for  the  standing 
timber,  but  only  that  which  has  been  cut, 
Mitchell  may  refuse  to  relinquish  any  of  it 
That  a  party  to  a  contract  who  is  in  default 
and  has  broken  it  cannot,  ordinarily,  main- 
tain an  action  on  it  is  a  correct  proposition 
of  law.  Assuming  that  the  contract  is  en- 
tire, and  that  Mitchell  is  entitled  to  full  and 
complete  performance  of  It — none  of  which 
need  be  determined  here,  since  neither  a 
claim  to  the  standing  timber  on  the  one  side 
nor  for  damages  for  not  taking  It  on  the 
other  is  set  up — ^it  remains  to  be  seen  wheth- 
er the  entirety  of  the  contract  precludes  the 
claim  set  up  on  the  part  of  Lilly's  estate. 
The  view  thus  presented  by  counsel  only 
deals  with  the  contract  as  an  executory  one, 
wholly  unperformed,  passing  no  title.  It 
assumes  not  only  that  title  has  not  vested, 
but  also  that  it  cannot  until  the  contract  Is 
wholly  performed;  but  that  it  imposes  upon 
the  vendee  the  duty  to  cut,  pay  for,  and  re- 
move all  the  timber,  and  gives  the  vendor 
the  right  to  demand  performance  of  this 
duty.  Failure  of  performance  would  give  a 
right  of  action  for  damages,  although  no 
timber  had  been  cut,  or  all  of  it  had  been  cut 
except  a  small  portion.    But  If  the  contract 


be  entire,  so  that  an  action  for  damages  for 
failure  to  perform  any  part  of  it  would  lie, 
it  does  not  follow  that  the  parties  have  not 
carried  it  to  the  point  of  execution,  so  that 
title  has  passed  to  the  purchaser  of  the  tim- 
ber. If  so,  then  Mitchell  cannot  seize  and 
withhold  any  timber  the  title  to  which  vest- 
ed in  Lilly  before  his  death.  The  breach  by 
the  vendee  does  not  divest  that  title  out  of 
him  and  revest  it  in  the  vendor,  but  it  gives 
the  latter  his  remedy  by  an  action  for  dam- 
ages upon  the  entire  contract,  although  part 
of  the  property  has  passed  beyond  his  reach 
by  part  performance  and  execution  of  the 
contract  For  the  timber  the  title  to  which 
has  passed  he  could  recover  compensation  at 
the  contract  price,  and  as  to  the  unperform- 
ed part  of  the  contract  he  would  be  entitled 
to  damages  for  the  breach.  Gontracts  are 
either  executory  or  executed.  Executory 
contracts  of  sale  do  not  pass  title;  executed 
contracts  do.  Elgee  Cotton  Gases,  22  Wall. 
(U.  S.)  180,  22  L.  Ed.  868;  Mason  v.  Thomp- 
son, 18  Pick.  (Mass.)  806;  State  v.  O'Neil,  68 
Vt  140,  2  AtL  586,  50  Am.  Rep.  567.  Wheth- 
er title  passes  by  a  contract  is  a  question 
of  intention  to  be  determined  by  the  Jury 
when  the  terms  of  the  contract  are  to  be 
gathered  from  the  evidence,  and  for  the 
court  when  the  agreement  of  the  parties  is 
free  froia  dispute  and  the  Intent  is  plain.  24 
Am.  &  Bug.  Ency.  Law  (2d  Ed.)  1048,  1040. 
If  the  intent  of  the  parties  to  an  entire  Con- 
tract executory  in  the  first  instance,  as  this 
one  is,  to  make  partial  deliveries,  and  pass 
the  title  to  the  parts  delivered  as  they  are 
delivered,  such  contract  will  be  enforced  ac- 
cording to  the  intent,  and  such  partial  de- 
livery raises  a  presumption  of  intent  to  so 
pass  the  title.  Thompson  v.  Conover,  82  N. 
J.  Law  (8  Vroom)  466;  Albemarle  Lumber 
Ck>.  V.  Wilcox,  106  N.  O.  84^  10  8.  B.  871; 
Bhrge  v.  Bdgerton,  28  Vt  291;  Totten  v. 
Cooke,  2  Mete.  (Ky.)  275;  Rolling  Mill  v. 
Rhodes,  121  U.  8.  255,  7  Sup.  Ct  882,  80  L. 
Ed.  020.  Similarly,  where  a  seller's  lien  Is 
reserved  by  retention  of  possession,  and  the 
contract  is  entire,  part  of  the  property  may 
be  released  without  payment  and  the  Hen 
upon  the  residue  retained.  If  such  be  the 
intention  of  the  parties.  Young  v.  Austin,  6 
Pick.  280;  Merrill  v.  Hunnewell,  18  Pick. 
218;  Riddle  v.  Vamum,  20  Pick.  280;  Sim* 
mens  v.  Swift,  6  B.  &  C.  857;  Dixon  v. 
Yates,,  6  B.  &  Ad.  818;  Hanson  v.  Meyer,  6 
East,  614;  Parks  v.  Hall,  2  Pick.  206. 
Whether  the  title  to  the  timber,  as  it  was 
cut  by  Lilly,  passed  to  him,  is  a  question  of 
intent  to  be  gathered  from  the  terms  of  the 
contract  the  nature  of  the  property,  its  sit- 
uation, and  the  circumstances  surrounding 
the  parties  to  the  sale.  Morgan  v.  King,  28 
W.  Va.  1,  67  Am.  Rep.  683;  Hood  v.  Bloch, 
20  W.  Ya.  244,  11  S.  E.  910.  Owing  to  the 
peculiar  nature  of  growing  timber,  con- 
tracts for  the  sale  thereof,  showing  an  in- 
tent to  separate  It  from  the  soil  immediately, 
or  within  a  reasonable  time,  are  generally 
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deemed  to  pan  tbe  title  to  tbe  timber  upon 
tbe  sererance  thereof,  and  not  before.  Noll 
V.  Elliott  52  W.  Va.  220,  43  &  B.  173;  28 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  541.  When 
the  intent  is  to  bny  growing  trees,  and  al- 
low them  to  remain  upon  the  land  and  take 
its  benefit  by  fntore  growth,  the  sale  is  a 
■ale  of  an  interest  in  land,  passing  the  title 
at  once.  Beach  on  Oont.  i  540,  and  note. 
The  act  of  severance  is  an  important  step. 
It  changes  the  nature  of  the  timber  from 
real  estate  to  personal  property.  Null  ▼. 
Elliott,  cited.  By  the  very  act  of  cutting, 
the  Tendee  takes  actual  manual  control  and 
possession  of  it.  He  acquires  an  additional 
Interest  in  it  by  reason  of  his  expenditure 
of  money  and  labor  in  converting  it  into  per- 
sonal property.  It  is  not  to  be  assumed  that 
be  would  incur  the  expense  incident  to  the 
work  of  felling  and  hauling  the  timber  with- 
out an  intent  to  acquire  at  least  an  equitable 
interest  in  it  A  rule  of  construction  is  that 
the  seller  is  deemed  to  have  parted  with  the 
title  when  he  permits  the  purchaser  to 
change  the  character  of  the  property  by 
spending  money  and  labor  on  it  Jones  on 
Liens,  i  822.  And  this  applies  to  timber 
contracts.  Douglas  v.  Shumway,  13  Gray 
(Mass.)  498.  That  there  should  be  partial 
deliveries  of  the  timber  as  cut  is  plainly  in- 
dicated by  the  terms  of  the  contract  It 
provided  that  the  timber  which  should  be 
cut  and  hauled  to  the  measuring  place  should 
be  measured  each  month,  and  not  removed 
until  fully  paid  for,  thereby  impliedly  say- 
ing that  if  measured  and  paid  for,  it  might 
be  removed  each  month  as  fast  as  cut 
This  negatives  the  theory  that  the  contract 
should  be  entire  as  regards  Its  execution. 
The  covenant  against  removal  does  not  pre- 
clude the  passing  of  title.  If  the  effect  of 
it  la  to  give  the  vendor  a  sort  of  construct- 
ive possession,  that  does  not  necessarily 
amount  to  a  retention  of  title. 

The  general  rule  is  that  a  sale  is  not  com- 
plete until  the  property  is  so  ascertained  and 
designated  that  there  can  be  no  uncertainty 
as  to  its  Identity,  quantity,  quality,  and 
price.  As  long  as  anything  remains  to  be 
done  by  the  vendor  or  the  Joint  action  of 
both  parties  for  the  purpose  of  ascertaining 
any  of  these  facts,  the  title  does  not  pass. 
Morgan  v.  King,  28  W.  Va.  1,  57  Am.  Rep. 
683;  Hood  v.  Bloch,  29  W.  Va.  244,  11  S. 
B.  910.  But  this  rule  is  subject  to  one  im- 
portant exception,  namely,  the  manifestation 
of  a  contrary  intent  by  the  parties  to  the 
contract  Morgan  v.  King,  cited;  Hood  v. 
Bloch,  cited.  In  Haxall  v.  Willis,  16  Grat 
434,  Judge  Daniels  said :  'There  is,  I  think, 
a  decided  preponderance  of  authority  in  fa- 
vor of  the  proposition  that,  where  the  sub- 
ject-matter of  the  contract  has  not  only  been 
completely  ascertained  and  identified,  but 
actually  delivered,  the  mere  fact  that  the 
weighing,  counting,  or  measuring  is  yet  to 
be  done  by  the  buyer,  In  order  simply  to 
ascertain  the  aggregate  sum  of  money  which 


he  is  to  pay  as  the  price^  does  not  of  itself 
show  such  a  defect  in  the  transfer  of  the  ti- 
tle as  will  prevent  the  risk  of  loss  from  be- 
ing cast  on  the  buyer."  In  Macomber  v. 
Parker,  IB  Pick.  176,  the  court  said:  *'But 
where  the  goods  or  commodities  are  actually 
delivered,  that  shows  the  intent  of  the  par- 
ties to  complete  the  sale  by  the  delivery,  and 
the  weighing  or  measuring  or  counting  after- 
wards would  not  be  considered  as  any  part 
of  the  contract  of  sale,  but  would  be  taken 
to  refer  to  the  adjustment  of  the  final  set- 
tlement as  to  the  price.  The  sale  would  be 
as  complete  as  a  sale  upon  credit  before  the 
actual  payment  of  the  price."  In  Grofoot 
V.  Bennett,  2  Comet  (N.  Y.)  268,  in  consid- 
eration of  a  previous  indebtedness  and  of  a 
new  advance,  the  plaintiff  sold  to  the  de- 
fendant 43,000  bricks,  to  be  taken  out  of  an 
unfinished  kiln  containing  a  larger  quan- 
tity. He  also  delivered  to  the  defendant 
formal  possession  of  the  yard,  and  agreed 
with  him  to  burn  the  kiln,  which  he  did,  and 
then  executed  to  the  plaintiff  a  bill  of  sale 
for  all  the  bricks  in  the  kiln.  It  was  held  that 
the  defendant  was  entitled  to  take  the  43,000 
bricks,  although  they  were  not  counted  out 
or  marked  and  separated  from  the  residue. 
In  Kimberly  v.  Patchln,  19  N.  Y.  330,  75  Am. 
bee.  334,  it  was  held  upon  a  contract  of  sale 
of  a  specified  quantity  of  grain,  not  sepa- 
rated from  a  mass,  indistinguishable  in  qual- 
ity or  value,  the  title  passes,  the  intention 
that  it  should  do  so  having  been  manifested. 
A  similar  case  is  Russell  v.  Oarrington,  42 
N.  Y.  118,  1  Am.  Rep.  498.  Payment  of  the 
purchase  money  is  not  necessary  to  the  vest- 
ing of  title;  "Neither  actual  delivery  nor 
payment  is  indispensable."  Blsh.  on  Oont 
S  1309 ;  2  Kent,  Gomm.  482.  "There  may  be 
a  constructive  delivery  of  the  goods  sold 
which  will  pass  the  title,  but  which  will  not 
destroy  the  seller's  lien.  If  goods  be  sold 
and  counted  out  and  set  apart  for  the  pur- 
chaser, there  is  such  a  constructive  delivery 
that  the  title  will  vest  in  the  purchaser,  and  v 
the  property  will  be  at  his  risk,  and  yet  the 
seller  has  the  indisputable  right  to  refuse 
to  deliver  without  payment"  Jones  on 
Liens,  i  807.  This  is  illustrated  by  the  case 
of  Thompson  v.  Gray,  1  Wheat  76,  4  L.  Ed. 
40,  in  which  Ghief  Justice  Marshall  deliv- 
ered the  opinion.  Two  persons  had  agreed 
with  the  managers  of  a  lottery  to  take  a 
large  number  of  tickets  and  to  give  security 
on  the  delivery  of  the  tickets.  Part  of  then» 
were  delivered,  and  the  residue  were  select- 
ed and  put  in  a  package,  marked  with  the 
name  of  the  purchasers.  One  of  the  tickets 
in  the  package,  not  delivered,  and  not  to  be 
delivered  until  paid  for,  drew  a  large  prize, 
and  the  managers  refused  to  deliver  the  tick- 
ets in  the  package  on  the  tender  of  the  price, 
and  the  court  held  that  the  property  in  the 
tickets  had  passed  to  the  purchasers,  sub- 
ject to  a  lien  for  the  purchase  money.  Ghief 
Justice  Marshall  said:  "When  they  are  sep- 
arated from  the  mass  of  tickets,  and  those 
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not  actually  delivered  are  set  apart  and 
marked  aa  the  properly  of  the  vendee,  what 
then,  la  the  state  of  the  contract?  It  cer- 
tainly stands  as  If  the  selection  had  been 
previously  made  and  Inserted  In  the  contract 
Itselfi  An  article  purchased  in  general 
terms  from  many  of  the  same  description,  if 
afterwards  selected  and  set  apart  with  the 
assent  of  the  parties  as  the  thing  purchased, 
is  as  completely  sold  as  If  It  bad  been  select- 
ed previous  to  the  sale  and  specified  In  the 
contract" 

The  foregoing  principles,  applied  to  the 
temis  of  the  contract,  its  clearly  indicated 
purpose^  and  the  peculiar  nature  of  its  sub- 
ject-matter, lead  irresistibly  to  the  conclusion 
that  the  parties  intended  that  the  title  to  the 
timber  should  vest  in  the  vendee  as  cut 
down,  subject  to  a  Hen  th«reon  in  favor  of 
the  vendor  for  the  purchase  money,  reserved 
by  the  clause  prohibiting  removal  from  the 
land  before  payment  Such  lien  is  well 
known  to  the  law  as  the  seller's  lien  for 
purchase-money,  and  its  nature  Is  well  de- 
fined in  the  numerous  decisions  of  the  courts 
in  which  it  has  been  involved.  Jones  on 
Liens,  i  800  et  seq.  Retention  of  possession 
of  the  property  until  payment,  constructive 
or  actual,  is  essential  to  its  existence,  and 
generally  is  the  sole  purpose  of  retaining  it 
Jones  on  Liens,  i  806;  Parks  v.  Hall,  2 
Pick,  (Mass.)  206 ;  Pickett  v,  Bullock,  52  N. 
H.  854;  Welsh  v.  Bell,  82  Pa.  12;  Obermler 
V.  CSore,  25  Ark.  662.  Where  goods  are  sold, 
counted  out,  and  set  apart  for  the  purchaser, 
but  not  actually  delivered  into  his  poses- 
sion,  the  title  passes;  there  is  constructive 
.  delivery  sufficient  to  execute  the  contract, 
but  the  seller  has  a  lien  for  the  purchase 
money.  Southwestern,  etc.,  Ck).  v.  Plant,  45 
Mo.  617;  Owens  v.  Weedman,  82  IlL  409. 
Here  the  property,  by  the  very  terms  of  the 
contract  passes  into  the  hands  of  the  ven- 
dee, goes  under  his  personal  dominion,  and 
is  wrought  into  a  new  form  and  nature  by 
his  acts,  but  on  the  lands  of  the  vendor. 
But  for  the  nonremoval  clause,  the  vendor 
would  have  no  lien.  He  Inserted  It  from 
necessity  for  the  very  purpose  of  reserving 
a  lien.  Jones  on  Liens,  i  822.  By  it  he 
holds  a  sort  of  constructive  possession  suffi- 
cient to  suport  a  Hen  for  his  purchase  mon- 
ey. 

The  untenableness  of  the  first  position 
taken  by  counsel  for  the  appellee  being  thus 
disclosed,  it  becomes  necessary  to  consider 
whether  his  dalm  under  the  forfeiture 
clause  is  well  founded.  The  obvious  pur- 
pose of  that  clause  was,  not  to  enforce  per- 
formance of  the  whole  contract  the  cutting 
of  aH  the  timber  on  the  land,  but  to  compel 
prompt  payment  for  so  much  timber  as 
should  be  cut  so  as  to  prevent  the  accumu- 
lation of  a  large  indebtedness  and  the  fell- 
ing of  large  quantities  of  timber  without 
payment  What  other  purpose  could  it  have 
had?    The  plain  intent  was  to  confer  upon 


the  vendor  the  power  to  stop  all  further 
work  under  the  contract  and  put  an  end  to 
it  in  case  the  vendee  should  faU  to  make 
prompt  payment  It  was  not  anticipated 
that  there  should  be  a  heavy  forfeiture  at 
any  time.  Had  the  obligations  of  the  con- 
tract been  fully  observed  and  discharged, 
there  could  have  been  Httle  or  nothing  lost 
except  one  month's  work  and  outlay  and  the 
$500  deposit,  which  was  probably  about  the 
amount  of  the  contemplated  damages  in 
such  case.  Sudi  being  the  nature  and  ob- 
vious purpose  of  the  forfeiture  clause,  our 
conclusion  is  that  the  record,  as  it  stands, 
shows  a  prima  fade  case  of  waiver  of  for- 
feiture for  failure  to  measure  and  pay  for 
the  timber  each  month  as  it  was  cut  Mit- 
chell stood  by  and  allowed  this  large  ex- 
penditure in  the  cutting  and  hauling  of  the 
timber  and  construction  of  skids  and  tram- 
ways with  the  attendant  accumulation  of 
indebtedness  to  merchants,  employte,  and 
subcontractors*  without  demanding  any 
measurement  or  payment  for  the  timber  cut 
relying,  no  doubt,  for  his  protection,  upon 
the  provision  which  inhibited  removal  of 
the  timber  until  paid  for.  He  permitted  the 
very  thing  to  be  done  which  the  forfeiture 
clause  was  intended  to  prevent  To  permit 
him  now  to  assert  a  forfeiture,  and  claim 
the  benefit  of  all  the  money  and  labor  ex- 
pended upon  that  timber,  would  operate  as 
a  fraud  upon  the  rights  of  Lilly's  estate, 
to  which  the  creditors  have  the  right  to  look 
for  satisfaction  of  their  demands;  and  be 
a  perversion  of  the  forfeiture  dause  from 
its  plain  purpose.  His  silence  amounted  to 
a  representation  of  his  willingness  to  fore- 
go the  monthly  measurement  and  monthly 
payment  causing  Lilly  to  do  that  which  he 
would  not  otherwise  have  done,  namely,  to 
go  on  with  his  operations  at  great  expense. 
If  he  intended  to  assert  his  rights  under 
that  clause,  he  was  bound  to  stop  and  give 
notice  of  that  intention  In  view  of  his  knowl- 
edge of  the  expenditures  which  were  being 
made  upon  the  faith  of  his  sUence  and  ac- 
quiescence. "Also,  in  the  same  class  of 
cases,  and  upon  the  same  equitable  grounds, 
if  there  has  been  a  breach  of  the  agreement 
sufficient  to  cause  a  forfeiture,  and  the  par- 
ty entitled  thereto  either  expressly  or  by 
his  conduct  waives  it  or  acquiesces  in  it 
he  will  be  precluded  from  enforcing  the  for- 
feiture, and  equity  will  aid  the  defaulting 
party  by  relieving  against  It  if  necessary.'* 
Pom.  Eq.  Jur.  i  451.  This  text  has  been  ap- 
proved and  applied  In  the  case  of  Huklll  v. 
Myers,  36  W.  Va.  639,  16  S.  B.  161.  As  it  is 
plain  that  Lilly  took  title  to  the  felled  tim- 
ber, and  the  benefit  of  the  forfeiture  clause 
has  been  waived,  Mitchell  must  find  some 
ground  other  than  those  of  entirety  of  con- 
tract and  forfeiture.  What  can  it  be? 
Breach  of  a  contract  by  one  party  some- 
times, if  not  always,  confers  upon  the  other 
the  right  of  rescission.    Sumner  v.  Parker, 
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M  N.  H.  449;  Hm  T.  HoTey,  26  Yt  109; 
Dodge  T.  Greeley,  81  Me.  848;  Basten  t. 
Butler,  7  Bast,  579.  But  that  cannot  be 
exercised  without  a  restoration  of  the  atatoa 
quo.  Oay  y.  Alter,  102  U.  8.  79,  26  U  S3d. 
48;  Bank  v.  Giovee,  12  How.  (XJ.  S.)  61,  18 
Im  Ed.  889;  Preble  T.  Bottom,  27  Yt  249; 
Allen  y.  Webb,  24  N.  H.  278;  Bailey  y.  Fox, 
78  Oal.  889,  20  Pac.  868.  Mitchell  could  not 
ayall  himself  of  this  right  without  putting 
IJlly's  estate  as  nearly  In  the  condition 
which  Lilly  occupied  before  he  cut  the  tim* 
ber  as  possible.  A  contract  must  be  wholly 
rescinded  or  not  at  all.  Potter  y.  Titcomb^ 
22  Meu  800;  Wolcott  y.  Heath,  78  Ul.  483; 
Hendricks  y.  Goodrich,  15  Wis.  679.  He 
says  he  took  charge  of  the  timber  with 
lillly's  consent,  but  Lilly's  inability  to  be* 
stow  gifts  or  relinquish  rights  so  as  to  preju* 
dice  his  creditors  is  so  clear  and  undoubted 
as  to  render  discussion  unnecessary. 

From  these  conclusions  it  resulti  that,  If 
Mitchell  has  any  title  to  the  property,  it  is 
Umt  of  mortgagee,  and,  as  such,  he  has  de> 
nied  the  existence  of  any  interest  in  the 
property  on  the  part  of  the  mortgagor,  and 
attempted  to  sell  it  as  his  own.  If  he  were 
an  express  trustee,  this  would  be  sufficient 
ground  for  ousting  him  by  the  appointment 
of  a  recelyer.  McCandless  y.  Warner,  26 
W.  Ya.  764.  Howeyer  that  may  be^  he  is 
charged  with  no  actiye  duty  in  respect  to 
the  timber  for  the  protection  of  the  interest 
therein  of  Lilly's  estate.  The  administratrix 
has  refused  to  take  charge  of  it  The  cred- 
itors can  neither  do  so  nor  maintain  any 
sort  of  action  at  law  for  the  timber  or  its 
proceeds  because  they  do  not  represent  the 
estate,  although  entitled  to  resort  to  the  as- 
sets for  satisfaction  of  their  claims  against 
It.  Therefore  equity  must  lend  its  aid  by 
appointing  a  receiver  to  put  the  timber  in 
marketable  condition  and  sell  it.  There  Is 
nobody  else  to  do  it  This  makes  a  clear 
case  for  the  exercise  of  such  Jurisdiction. 
Matheny  y.  Ferguson,  65  W.  Ya.  — ,  47  S. 
B.  886;  Poling  y.  Huffman,  89  W.  Ya.  320, 
19  S.  B.  421:  Wilson  y.  Straight.  46  W.  Ya. 
661,  88  8.  B.  758;  Tabb's  Ourator  y.  Cabell, 
17  Grat  160. 

What  equities  or  legal  rights  S.  M.  Hud- 
son may  haye  in  respect  to  the  timber  can- 
not be  inquired  into  here.  The  cause  did 
not  progress  far  enough  in  the  court  below 
to  raise  these  questions.  The  same  obserya- 
tion  is  to  be  made  as  to  the  $500  deposit 
which  the  contract  bound  Lilly  to  make. 
Whether  anything  was  paid  before  any  tim- 
ber was  cut  does  not  appear.  None  of  these 
matters  could  be  finally  disposed  of  upon 
mere  affldayits,  in  the  absence  of  an  agree- 
ment to  submit  on  affldayits  in  lieu  of  eyi- 
dence  regularly  taken. 

For  the  foregoing  reasons,  the  decree  com- 
plained of  must  be  reyersed,  and  the  cause 
remanded  for  further  proceedings  according 
to  the  principles  herein  stated  and  the  rules- 
and  principles  goyeming  courts  of  equity. 
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HOLDBRBT  y.  HAGAN  et  aL 

(Supreme  Court  of  Appeals  of  West  Yirginla. 
March  14,  1905.) 

QUIKTINO   TITLE— PLEADI NO— INFANT   OKTSNO- 
ANTS^-AUUISSIGNS  IN  ANSWEB. 

L  In  a  suit  brought  to  remoye  a  cloud  from 
the  title  to  real  estate  and  to  enjoin  the  prose- 
cution of  an  action  of  ejectment  brought  to  re- 
cover the  same,  one  of  the  indispensable  alle- 
gations of  the  bill  is  that  the  plamtiff  has  tide 
to  the  land,  and  if  an  answer  is  filed  denying 
such  allegation,  or  if  the  defendants,  or  some  of 
them,  who  are  claiming  adversely  to  the  plain- 
tilt  are  infants,  the  plaintiff  must  prove  title. 

2.  A  bill  in  equity  cannot  be  taken  for  con- 
fessed as  to  infanti. 

_[Ed.  Not& — ^For  cases  In  point,  see  yoL  27, 
Gent  Dig.  Infants,  |  807.] 

8.  Admissions  in  the  answer  of  adult  defend- 
ants do  not  bind  infant  codefendants. 

_[Ed.  Note.— For  cases  in  point,  lee  yoL  27, 
Cent  Dig.  Infants,  i  291.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Cabell  County; 
B.  8.  DooUttle,  Judge. 

Action  by  Susan  Holderby  against  O.  S. 
Hagan  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.    Afilrmed. 

Switzer  ft  Wiatt  and  WilUams,  Scott  & 
Lovett  for  appellant  Gordon  CBeime  and 
B.  U  Bladrwood,  for  appellees. 

SANDERS,  J.  In  the  circuit  court  of  Ca- 
bell county,  Susan  Holderby  filed  her  bill  in 
equity  against  C.  B.  Hagan,  C.  B.  Hagan, 
Beatrice  Hagan,  G.  N.  Hagan,  Virginia  Ha- 
gan, and  Annie  Hagan,  the  last  two  of  whom 
were  infants,  and  O.  B.  Hagan,  next  friend 
of  said  infants,  and  the  Huntington  Loan  & 
Inyestment  Company,  a  corporation,  claim- 
ing that  all  of  said  defendants,  except  the 
Huntington  Loan  ft  Inyestment  Company,  are 
the  children  and  heirs  at  law  of  Mary  C.  and 
Bernard  Hagan,  both  deceased,  and  that  on 
the  10th  day  of  May,  1883,  by  executory  con- 
tract, the  Central  Land  Company  sold  to 
Barbara  Hilton  a  lot*in  the  city  of  Hunting- 
ton, and  that  afterwards  Barbara  Hilton 
transferred  and  assigned  her  title  bond  for 
said  lot  to  Mary  C.  Hagan,  then  in  life.  That 
afterwards,  on  August  28,  1886,  Mary  O.  Ha- 
gan, then  being  the  equitable  owner  of  said 
lot,  made  and  executed  her  last  will  and  tes- 
tament, which  is: 

"Know  all  men  by  these  presents: 

•*That  I,  Mary  C.  Hagan,  wife  of  Bernard 
Hagan,  of  Huntington,  County  of  Cabell, 
State  of  West  Virginia,  being  of  ill  health 
but  of  sound  and  disposing  memory,  do  make 
and  publish  this  my  last  will  and  testament 

"I  giye  and  bequeath  all  my  property,  both 
real  and  personal,  to  my  children;  Charles 
B.,  Cornelius  B.,  Mary  V.,  George  A.,  Clarissa 
v.,  and  Annie  B.  to  be  equally  dlyided  among 
them,  share  and  share  alike. 

"I  do  hereby  nominate  and  appoint  my  hus- 
band, Bernard  Hagan,  to  be  the  executor  of 
this  my  last  will  and  testament  without 
bond.    And  I  further  will  that  should  my 
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aald  hoflband,  Bernard  Hagan,  desire  to  dis- 
pose of  said  property  above  bequeathed  In 
any  manner  he  may  deem  best  for  the  in- 
terests of  my  said  children,  or  shall  desire 
to  invest  the  proceeds  of  the  sale  of  said 
property,  in  other  property  or  securities  for 
the  benefit  of  my  said  children,  he  is  hereby 
empowered  to  do  so;  and  I  further  wlU  that 
the  said  Bernard  Hagan,  my  husband,  shall 
have  full  and  entire  control  of  said  property 
above  bequeathed,  or  any  other  property  or 
securities  into  which  he  may  by  powers  here- 
in granted  convert  it 

"In  testimony  whereof,  I,  the  said  Mary  0. 
Hagan,  have  to  this  my  last  will  and  testa- 
ment subscribed  my  name  and  aflSbced  my 
seal  this  28th  day  of  August,  1886.  Mary  O. 
Hagan.    [Seal.]** 

— ^That  Mary  0.  Hagan  afterwards  died,  and 
the  will  was  admitted  to  probate  on  July  8, 
1899.  That  at  the  time  of  her  death  the  legal 
title  was  in  the  Central  Land  Company,  and 
a  portion  of  the  purchase  money  due  said 
company  for  the  lot  was  still  unpaid.  That 
on  the  10th  day  of  May,  1893,  the  Central 
Land  Company,  by  its  special  receiver,  C.  P. 
Huntington,. granted  the  said  lot,  subject  to 
the  life  estate  of  Bernard  Hagan,  to  the  heirs 
at  law  of  Mary  O.  Hagan,  deceased.  On  the 
'I9th  day  of  June,  1893,  Bernard  Hagan,  in 
his  own  right,  and  as  executor  of  the  last 
will  and  testament  of  Mary  C.  Hagan,  de- 
ceased, conveyed  to  B.  B.  Harding  the  said 
lot,  and  on  June  22,  1893,  B.  B.  Harding  re- 
conveyed  the  same  to  Bernard  Hagan.  Aft- 
erwards, on  July  11,  1893,  Bernard  Hagan 
conveyed  the  said  lot  In  trust  to  Jas.  K.  Oney 
and  Oeo.  E.  McDonald,  trustees,  to  secure  to 
the  Huntington  National  Building  &  Loan 
Association,  by  which  name  the  Huntington 
Loan  ft  Investment  Company,  one  of  the  ap- 
pellants herein,  was  formerly  known,  the 
payment  of  a  loan  of  $1,200.  Bernard  Hagan 
having  failed  to  repay  the  loan  at  its  ma- 
turity, the  property  was  advertised  and  sold, 
and  purchased  by  the  Huntington  Loan  ft 
Investment  Company,  and  on  the  31st  day  of 
January,  1895,  conveyed  to  them  by  Jas.  K. 
Oney,  surviving  trustee,  and  that  on  the  28th 
day  of  October,  1899,  the  Huntington  Loan  ft 
Investment  Company  sold  and  conveyed  to 
the  plaintiff,  Susan  Holderby,  the  said  lot, 
for  the  sum  of  $1,200.  That  afterwards  Ber- 
nard Hagan  departed  this  life,  and  the  said 
heirs  at  law  of  Mary  C.  Hagan,  deceased,  in- 
stituted a  chancery  suit  against  the  Hunt- 
ington Loan  &  Investment  Company  and  Su- 
san Holderby  for  the  purpose  of  recovering 
the  possession  and  quieting  the  title  to  said 
lot,  and  which  suit  is  still  pending  and  un- 
decided, there  not  having  been  any  action 
taken  upon  the  demurrer  of  the  defendants. 
Interposed  to  the  bill,  and  that  afterwards, 
in  1903,  an  action  in  ejectment  was  Institut- 
ed by  the  said  heirs  at  law  of  Mary  0.  Ela- 
gan  against  J.  W.  Hemdon,  the  tenant  of  the 
plaintiff,  In  possession  of  said  lot,  and  which 
is  still  pending;  there  being  nothing  further 


done  in  the  case  except  to  make  up  the  !» 
sue.  And  plaintiff  also  claims  that  the  $1,- 
200  loaned  to  Bernard  Hagan  by  the  Hunt- 
ington National  Building  ft  Lioan  Association 
was  applied  to  the  extinguishment  of  the  re 
mainder  of  the  purchase  money  due  the  Cen- 
tral Land  Company  for  said  lot,  and  certain 
other  liens  and  claims  against  the  same.  The 
plaintiff  prayed  for  an  injunctioii  against  the 
defendants,  the  heirs  at  law  of  Mary  C.  Ha- 
gan, deceased,  enjoining  and  restraining 
them  from  further  prosecuting  the  said  ac- 
tion of  ejectment,  and  that  a  decree  be  en- 
tered confirming  plaintifTs  right  and  title  to 
the  said  lot,  and  removing  the  claim  of  the 
defendants  therefrom,  and  confirming  the 
right  of  Bernard  Hagan,  under  said  will,  to 
convey  said  land  by  deed  or  deed  of  trust, 
and  remove  as  a  cloud  upon  her  title  to  said 
lot  any  claim  or  right  which  the  said  heirs 
at  law  may  set  up  under  the  said  deed  or 
will  from  C.  P.  Huntington,  receiver,  or  oth- 
erwise, and  further  praying  that,  if  such  re- 
lief is  not  given,  then  that  she  be  subrogated 
to  the  rights  of  the  Central  Land  Comx>any, 
and  the  various  other  creditors  whose  claims 
were  paid  out  of  the  money  borrowed  by  Ber- 
nard Hagan  from  the  Huntington  Loan  ft 
Investment  Company.  The  bill  was  present- 
ed to  the  circuit  court  on  the  17th  day  of 
July,  1903,  and  the  injunction  was  granted  as 
prayed  for.  And  later  on  an  order  was  en- 
tered appointing  Thos.  B.  Shepherd  guardian 
ad  litem  for  the  infant  defendants,  Yirglnla 
Hagan  and  Annie  Hagan,  and  the  said  in- 
fants, by  their  guardian  ad  litem,  demurred 
to  the  plaintiff's  bill,  and  on  the  8d  day  of 
November,  }903,  filed  their  answer,  denying 
all  the  allegations  of  said  bill;  and  the  de- 
fendants C.  £.  Hagan,  C.  B.  Hagan,  Beatrice 
Hagan,  and  6.  N.  Hagan  filed  their  Joint  an- 
swer, and  admitted,  among  other  things,  the 
executory  contract  made  by  the  Central  Land 
Company  to  Barbara  Hilton  for  said  lot,  and 
its  transfer  and  assignment  to  Mary  C.  Ha- 
gan. The  circuit  court,  upon  a  hearing,  en- 
tered a  decree  dissolving  the  injunction  and 
dismissed  the  plaintiff's  bill,  and  the  plaintiff 
applied  for  and  obtained  an  appeal  and  super- 
sedeas from  this  decree. 

Bernard  Hagan  never  qualified  as  executor 
of  the  last  will  and  testament  of  Mary  C. 
Hagan,  deceased,  but  the  plaintiff  claims  that 
the  will  vested  in  him,  as  trustee,  the  pow- 
er to  sell  the  real  estate,  and  that  the  power 
to  sell  also  included  the  power  to  mortgage 
the  same.  If  the  plaintiff  had  shown  titie  to 
this  lot  In  Mary  C.  Hagan  at  the  time  of  her 
death,  then  it  would  be  necessary  to  construe 
the  will,  and  to  decide  whether  or  not  Ber- 
nard Hagan  had  the  power  thereunder  to  dis- 
pose of  the  property  in  the  manner  in  which 
he  did.  But  the  evidence  wholly  fails  to 
show  any  title  whatsoever  to  this  lot  in  Mary 
C.  Hagan.  It  Is  true  there  is  an  allegation  in 
the  bill  to  the  effect  that  she  acquired  titie  to 
this  lot  by  assignment  and  transfer  of  the 
titie  bond  which  had  been  given  to  Barbara 
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Hilton  by  the  Oentral  Land  Company,  but 
there  is  no  proof  tp  sastaln  this  allegation. 
This  is  a  material  and  absolutely  essential 
allegation,  and  one  of  the  links  of  the  title 
under  which  the  plaintiff  claims,  and  with- 
out its  establishment  her  title  fails.  And  this 
suit,  being  based  upon  the  theory  of  title  in 
the  plaintiff,  and  she  being  required  to  rely 
upon  the  sufficiency  of  her  own  title,  and  not 
upon  the  weakness  of  the  title  of  her  adver- 
sary, her  suit  would  therefore  necessarily 
faU. 

It  is  true  that  the  answer  of  the  adult  de- 
fendants and  heirs  of  Mary  C  Hagan,  de- 
ceased, admits  the  existence  of  the  executory 
contract  between  the  Central  Land  Company 
and  Barbara  Hilton,  and  the  assignment 
thereof  to  Mary  C.  Hagan.  But  the  answer 
of  the  Infant  defendants,  by  their  guardian 
ad  litem,  denies  all  the  allegations  of  the  bill; 
and,  even  tf  it  did  not  do  so,  still  It  would 
deToWe  upon  the  plaintiff  to  prove  the  alle- 
gations of  her  bill  before  she  could  take  a 
recovery  against  the  infant  defendants,  and, 
this  being  a  joint  estate,  there  can  be  no 
recovery  against  the  adult  defendants  un- 
less there  can  be  a  recovery  against  the  in- 
ftots.  There  must  be  a  recovery  against 
all  or  none,  and  there  being  no  proof  of 
the  existence  of  the  contract  between  the 
Central  Land  Company  and  Barbara  Hilton, 
and  the  assignment  thereof  to  Mary  C. 
Hagan,  there  can  be  no  decree  against  the 
Infants;  and,  if  there  can  be  no  decree 
against  the  infants,  there  can  be  none  against 
the  adults.  *1f  the  suit  be  founded  upon  a 
Joint  demand  based  iq;)on  contract,  and  any 
one  of  the  defendants  successfully  defends 
on  a  ground  common  to  all  of  the  defend- 
ants, which  goes  to  the  very  cause  of  ac- 
tion Itself,  such  defense  Inures  to  the  benefit 
of  all,  notwithstanding  the  bill  may  have 
been  token  for  confessed  as  to  those  not  de- 
fending, or  they  may  have  confessed  their 
liability."  Hogg's  Bquity  Pro.  (  607,  and 
cases  dted;  Flndley  v.  Oanningham,  53  W. 
Va.  1,  44  S.  E.  472;  Barton's  Ch.  Prac.  (2d' 
Ed.)  836;  Cartigne  v.  Raymond,  4  Leigh, 
679;  Brown  v.  Johnson,  13  Grat  644;  Step- 
toe  V.  Read,  10  Grat.  10.  "The  answer  of 
an  infant,  which  must  always  be  by  guard- 
Ian  ad  litem,  is  only  a  formal,  yet  necessary, 
pleading,  and  its  admissions  are  not  evi- 
dence against  the  Infant,  and  the  material 
allegations  of  the  bill  must  be  proved  by  in- 
dependent testimony."  Hogg's  Equity  Pro. 
i  448,  and  cases  dted;  Stephenson  v.  Ste- 
phenson, 0  Paige,  Ch.  853;  Bulky  v.  Van 
Wyck,  6  Paige,  Ch.  536;  Bank  v.  Patton,  1 
Bob.  (Va.)  490.  "The  answer  of  an  Infant 
defendant  by  his  guardian  is  not  evidence 
against  him.  Material  allegations  In  the 
bill  must  be  proved  by  other  means.  It  may, 
however,  be  evidence  In  his  favor.  Nor  has 
the  answer  ct  an  adult  codefendant  any  ef- 
fect against  an  Infant"  1  Ency.  PI.  ft  Pr. 
955.  "Even  the  answer  of  the  guardian  ad 
litem,  admitting  the  truth  of  the  charges  of 


the  bill,  cannot  .affect  the  infants  rights, 
but  with  respect  to  him  all  the  allegations 
of  the  bill  must  be  proved  the  same  as  if 
the  answer  had  interposed  a  direct  and 
positive  denial  of  their  truth;  nor  can  a 
decree  be  taken  for  confessed  against  an 
infant"  ChafOn  v.  Kimball,  23  Dl.  36;  Mc- 
Clay  v.  Norris,  9  Gilman,  370;  Cochran  v. 
McDowell,  15  lU.  10.  '*No  decree  can  be 
made  against  infants  on  the  admissions  in 
the  answer  of  their  guardian  ad  litem." 
Wright  V.  MUler,  1  Sandf.  Ch.  (N.  Y.)  103; 
James  v.  James,  4  Paige,  Ch.  115. 

From  the  authorities,  uniformly.  It  is  held 
that  not  even  the  admissions  of  the  infant 
in  his  answer  can  be  taken  against  him,  but 
the  plaintiff  is  required  to  prove  eadi  ma* 
terial  allegation  of  his  bill  with  the  same 
certainty  and  clearness  as  would  be  required 
of  him  if  an  answer  had  been  filed  denying 
positively  each  allegation,  and  a  fortiori  the 
admissions  In  the  answer  of  a  codefendant 
cannot  bind  him,  although  their  Interests 
may  be  Joint 

Referring  to  the  question  of  subrogation, 
it  is  difficult  to  see  by  what  rule  the  plaintiff 
could  be  subrogated  to  the  rights  of  the 
Central  Land  Company  and  other  persons 
having  liens  against  the  said  lot  The  bill 
shows  that  the  money  that  was  loaned  to 
Bernard  Hagan  by  the  Huntington  National 
Building  &  Loan  Association  was  applied  to 
the  payment  of  these  debts  long  before  the 
plaintiff  acquired  title  to  this  property.  She 
was  not  a  privy  to  this  transaction.  There 
was  no  duty  devolving  upon  her  to  pay  off 
these  liens  against  this  land,  and,  as  before 
stated,  at  the  time  she  purchased  the  lot, 
according  to  the  allegations  of  the  bill,  the 
liens  had  all  been  paid;  but,  even  if  they 
had  not,  she  was  a  stranger  to  the  transac- 
tion, there  being  no  legal  obligation  or  lia- 
bility upon  her  to  pay  the  debts.  It  is  en- 
tirely unnecessary  to  decide  whether  or  not 
the  plaintiff  Is  entitled  to  subrogation,  and 
It  is  enough  to  say  that  this  allegation  is 
without  proof,  and  we  are  therefore  not 
called  upon  to  decide  the  question. 

The  decree  of  the  drcult  court  is  afltoned. 


(S7  W.  Va.  851) 
STEPHENSON  et  al.  v.  COLLINS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  14,  1905.) 

LOaOINQ    CONTBAOr— CONSTBUOTION—FIAAD- 

INO. 

1. The  contract  sued  on  provided:  *'Sixth. 
The  parties  of  the  second  part  further  agree 
that  they  will  place  upon  the  skids  logs  at  the 
following  rate,  to-wit:  To  keep  a  constant 
supply  of  logs  on  skids,  sufficient  to  run  the 
mill,  not  to  exceed  20,000  feet  per  day  of  20 
days  each  month,  unless  otherwise  hindered  by 
Providence.  •  •  ♦  Tenth.  The  parties  of 
the  first  part  still  further  agree  to  run  tiie  saw- 
mill at  Big  Beechy  constantly  at  Its  full  ca- 
Eacity  as  nearly  as  possible  unless  otherwihe 
indered  by  Providence." 
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These  provlsIoDs  being  coiuddered  with  the 
remainder  of  the  contract  sued  on,  it  la  hM : 

(a)  The  clause,  '*not  to  exceed  20,000  feet  per 
day  of  20  days  each  month,''  fixed  tiie  maximum 
supply  of  logs  which  the  parties  of  the  second 
part  could  have  been  required  to  Iceep  on  the 
skids,  and  not  the  amount  of  logs  which  the 
parties  of  the  first  part  were  required  to  remove 
from  the  slcids  under  the  implied  covenant  of 
the  contract. 

(b)  The  parties  of  the  second  part  were  re- 
quired to  remove  from  tiie  skids,  under  the  im- 
plied covenant  of  the  contract,  an  amount  of 
logs  sufficient  to  run  the  mill,  when  run  con- 
stantly, at  its  full  capacity,  as  nearly  as  pos- 
sible. 

2.  A  declaration  must  aver  all  the  facts  neces- 
sary to  show  a  cause  of  action  against  the  de- 
fendant, otherwise  it  is  bad  on  demurrer. 

[Ed.  Note. — For  cases  in  point*  see  voL  88, 
Gent  Dig.  Pleading.  |  400.] 

(Syllabna  by  the  Court) 

Error  to  Oirciilt  Court,  Clay  County;  Linn 
Brannon,  Judge. 

Action  by  Samuel  Stephenson  and  G.  W. 
Patrick,  for  use  of  John  J.  Melton,  against 
David  Colllna  and  William  Thompson,  Jr. 
Judgment  for  plaintiffs,  and  defendant  Col- 
lins brings  error.    Reversed. 

Henry  B.  Davenport,  E.  W.  Knight,  and 
J.  W.  Kennedy,  for  plaintiff  in  error.  Payne 
&  Payne,  Linn,  Byrne  &  Cato,  and  Horan 
ft  Horan,  for  defendants  in  error. 


COX,  J.  This  is  a  writ  of  error  and  so- 
persedeas  allowed  to  David  8.  Collins  from 
a  Judgment  of  the  circuit  court  of  Clay  coun- 
ty, rendered  against  him  upon  the  verdict 
of  a  Jury  for  $2,600  damages  in  an  action 
of  assumpsit  in  which  Samuel  Stephenson 
and  G.  W.  Patrick,  suing  for  the  use  of 
John  J.  Melton,  were  plaintiffs,  and  David 
S.  Collins  and  William  Thompson,  Jr.,  were 
defendants,  service  of  process  being  had 
only  upon  Collins.  The  amended  declaration 
sets  up  a  written  contract  under  seal,  bear^ 
ing  date  the  Ist  day  of  November,  1890,  be- 
tween CoUlns  and  Thompson,  parties  of  the 
first  part,  and  Stephenson  and  Patrick,  par- 
ties of  the  second  part  The  declaration  pur- 
ports to  set  out  the  covenants  of  the  con- 
tract in  the  language  thereof.  In  comparing 
the  declaration  with  the  contract  found  in 
the  record,  they  do  not  agree  in  all  respects. 
The  fifth  section,  as  found  in  the  contract. 
Is  stated  to  be  the  sixth  section  in  the  dec- 
laration, but  for  convenience  we  shall  here- 
after refer  to  it  as  the  sixth  section,  follow- 
ing the  declaration.  The  declaration  avers 
the  assignment  and  transfer  of  the  contract 
by  Stephenson  and  Patrick  on  the  29th  day 
of  December,  1899,  to  John  J.  Melton,  and 
the  performance  thereof  by  Stephenson  and 
Patrick  up  to  that  time,  and  the  perform- 
ance thereof  after  that  time  to  completion 
by  Melton,  and  that  the  defendants  turned 
the  contract  over  to  the  David  S.  Collins 
Lumber  Company,  a  corporation,  to  repre- 
sent the  defendants  in  all  matters  and  things 
pertaining  to  the  said  contract.    The  cove-  I 


nants  of  the  contract,  as  set  up  in  the  dec- 
laration, are  as  follows: 

''First.  That  the  parties  of  the  second  part 
agree  to  cut  all  merchantable  logs,  haul  and 
place  them  on  the  skids  along  the  tram  road 
leading  to  a  sawmill,  placed  at  the  mouth 
of  Big  Beechy,  Clay  County,  West  Virginia; 
the  said  tram-road  to  be  built  into  the  tim- 
ber by  the  parties  of  the  first  part  as  far 
as  practicable;  timber  to  be  placed  on  the 
skid  way  convenient  for  loading  on  the  tram 
trucks;  logs  to  be  scaled  at  the  mill  by  the 
parties  of  the  first  part  or  their  representa- 
tives in  conjunction  with  the  partieB  of  the 
second  part  or  their  representatiTes;  said 
logs  to  be  scaled  by  Doyle's  Role  of  measure- 
ment 

"Second.  The  parties  of  the  second  part 
further  agree  to  use  all  due  diligence  in 
carefully  felling  timber.  And  so  far  as 
practicable  to  avoid  splitting  and  waste  of 
timber  in  felling  and  to  have  the  same  care- 
fully butted  and  cut  into  such  lengths  as 
parties  of  the  first  part  may  direct 

"Third.  The  parties  of  the  second  part 
further  agree  to  employ  competent  men  in 
this  particular  part  of  the  work  and  to  keep 
careful  watch  over  his  employees  in  behalf 
of  the  interest  of  the  parties  of  the  fint 
part 

"Fourth.  The  parties  of  the  second  part 
further  agree  to  work  in  conjunction  with 
the  instructions  of  the  parties  of  the  first 
part  or  their  representatives  in  regard  to 
sizes  of  the  trees  to  be  cut  into  logs  accept- 
able to  the  parties  of  the  first  part,  and  in 
conformity  to  a  contract  between  the  said 
William  Thompson,  Jr.,  one  of  the  parties 
of  the  first  part  with  the  executors  of  M. 
Thompson,  deceased,  dated  the  fifth  day  of 
September,  1899,  and  logs  20  ft  in  length 
or  over  to  be  measured  in  the  middle.  (W. 
T.  Jr.) 

"Fifth.  The  parties  of  the  second  part  fur- 
ther agree  to  cut  and  skid  cleanly  felling  as 
they  go  so  far  as  practicable  under  the  in- 
struction of  the  parties  of  the  first  part  or 
of  their  representatives  all  poplar,  cucumber, 
ash,  lynn,  white,  red,  black,  and  chestnut 
oak,  hemlock,  beech,  birch  and  chestnut 
according  to  the  contract  mentioned  in  ar- 
ticle '4'  of  this  agreement 

"Sixth.  The  parties  of  the  second  part  fur- 
ther agree  that  they  will  place  upon  the 
skids  logs  at  the  following  rate,  to-wit:  To 
keep  a  constant  supply  of  logs  on  skids, 
sufiScient  to  run  the  mill,  not  to  exceed  20,000 
feet  per  day  of  20  days  each  month,  unless 
otherwise  hindered  by  Providence. 

"Seventh.  The  parties  of  the  first  part 
agree  with  the  parties  of  the  second  part 
that  they  will  pay  for  all  merchantable  logs 
delivered  upon  the  skids  as  agreed  upon  in 
Article  '1'  of  this  agreement  the  sum  of 
$2.00  per  thousand  feet  according  to  the 
rule  of  scaling  as  stated  in  Article  *V  of 
this  agreement  And  the  parties  of  the  first 
part  further  agree  to  furnish  to  the  parties 
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of  Hie  second  part  In  the  tree,  wbat  timber 
tfaej  may  need  for  bnildinga  necessaiy 
about  their  works;  the  timber  to  be  same 
as  mentioned  in  Article  T  of  this  agreement 

^'Eighth.  The  parties  of  the  first  part 
agree  to  pay  the  parties  of  the  second  part, 
on  or  abont  the  15th  day  of  each  and  every 
month,  75%  of  all  timber  delivered  on  the 
slddB  before  mentioned  the  preceding  month, 
the  balance  to  be  paid  for  in  80  days  there- 
after. 

"Ninth.  It  Is  further  agreed  that  in  case 
a  disagreement  shall  arise  in  any  matter 
pertaining  to  this  business,  each  of  the  par- 
ties to  this  agreement  shall  select  an  arbi- 
trator and  these  two  arbitrators  shall  iselect 
a  third,  then  these  three  arbitrators  shall  de- 
cide the  question  or  questions  in  dispute,  and 
their  decision  shall  be  final  and  binding  upon 
all  parties  hereto.  Each  shaU  pay  the  ex- 
penses of  the  arbitrator  selected  by  him, 
and  the  expenses  of  the  third  arbitrator 
ahall  be  equally  divided  between  them. 

'TToith.  The  parties  of  the  first  part  still 
further  agree  to  run  the  sawmill  at  Big 
Beechy  constantly  at  its  full  capacity  as 
nearly  as  possible  unless  otherwise  hindered 
by  Providence. 

"Eleventh.  It  is  further  agreed  that  the 
parties  of  the  second  part  are  to  cut  and 
•Ud  all  timber  used  for  tram  purposes  and 
for  yard  skids  at  actual  cost  It  is  under- 
stood and  agreed  by  all  parties  to  this 
agreement  that  thia  is  to  include  all  the  tim- 
ber on  the  water  sheds  of  Big  Beechy. 

'Twelfth.  It  is  further  agreed  that  the 
parties  of  the  .first  part  agree  to  tram  and 
saw  at  actual  cost  the  lumber  needed  by 
the  parties  of  the  second  part  for  the  build- 
ings necessary  for  the  transaction  of  the 
logging  of  the  aforesaid  mill.  The  said  par- 
ties of  the  second  part  to  begin  work  im- 
mediately." 

The  principal  object  of  this  suit  as  dis- 
closed by  the  amended  declaration.  Is  to  re- 
cover damages  for  the  breach  of  the  implied 
covenant  of  said  contract  on  the  part  of  the 
first  parties  to  remove  the  logs  contemplated 
thereby  f^m  the  skids.  The  work  contem- 
plated by  the  contract  has  been  completed, 
and  the  plaintiffs  claim  that  they  were  de- 
layed in  the  performance  of  the  contract  by 
the  failure  of  the  defendants  to  remove  the 
logs  from  the  skids  as  fast  as  required  by  the 
Implied  covenant  There  are  37  assignments 
of  error  by  defendant  Gollins  found  in  this 
record,  the  first  of  which  is  that  the  court 
erred  In  not  sustaining  the  demurrer  to  the 
declaration  as  amended.  In  passing  upon 
this  assignment  of  error,  it  will  be  necessary 
for  us  to  construe  the  contract  so  that  we 
may  ascertain  what  was  the  nature  and  ex- 
tent of  the  implied  covenant  sued  on,  if  one 
existed;  and  then  to  determine  whether  or 
not  the  averments  of  the  declaration  are  suf- 
ficient to  show  a  cause  of  action,  and  a  lia- 
bility upon  the  defendants  under  such  im- 
plied covenant 


The  sixth  section  of  the  contract  provided 
that  "^tbe  parties  of  th%  second  part  further 
agree  that  they  will  place  upon  the  skids 
logs  at  the  following  rate,  to-wit:  To  keep 
a  constant  supply  of  logs  on  skids  sufficient 
to  run  the  mill,  not  to  exceed  20,000  feet  per 
day  of  20  days  each  mpnth,  unless  otherwise 
hindered  by  Providence."  The  ninth  section 
provided  that  *'the  parties  of  the  first  part 
still  further  agree  to  run  the  sawmill  at 
Big  Beechy  constantly  at  its  full  capacity  as 
nearly  as  possible  unless  otherwise  hindered 
by  Providence."  In  construing  these  sections, 
we  must  consider  the  whole  contract  Heath- 
erly  y.  Bank,  81  W.  Va.  70,  5  8.  B.  754.  All 
the  provisions  of  the  contract  must  be  taken 
into  consideration,  and  reconciled  if  possible, 
so  that  the  true  intent  of  the  parties  may  be 
ascertained.  Barber  v.  Ins.  Co.,  16  W.  Va. 
658,  87  Am.  Rep.  800. 

What  is  the  true  construction  of  the  clause 
"not  to  exceed  20,000  feet  per  day  of  20  days 
each  month,  unless  otherwise  hindered  by 
Providence,"  contained  in  the  sixth  section? 
Did  this  clause  fix  the  amount  of  logs  which 
the  first  parties  might  have  compelled  the 
second  parties  to  place  upon  the  skids  and 
which  the  first  parties  were  required  to  re- 
move from  the  skids,  or  was  this  clause  alone 
for  the  benefit  and  protection  of  the  second 
parties  by  fixing  the  amount  beyond  which 
they  could  not  be  compelled  to  keep  a  supply 
of  logs  on  skids?  If  this  clause  fixed  the 
agreed  amount  both  ways,  and  up  to  which 
each  side  might  have  required  the  other  to  go 
in  the  performance  of  their  respective  cove- 
nants, the  one  to  place  logs  on  the  skids  and 
the  other  to  remove  them  from  the  skids, 
then  the  ninth  section  had  no  material  effect 
and  was  a  useless  provision.  If  the  second 
parties  might  have  required  the  first  parties 
to  remove  from  the  skids  the  amount  of  logs 
mentioned  in  the  clause  under  consideration, 
and  only  that  amount,  without  regard  to  the 
capacity  of  the  mill,  it  would  have  been  im- 
material to  the  second  parties  whether  the 
mill  was  run  at  its  full  capacity  or  not  and 
there  would  have  been  no  object  tn  the  cove- 
nant for  their  benefit  that  the  first  parties 
should  run  the  mill  constantly  at  its  full  ca- 
pacity as  nearly  as  possible.  On  the  other 
hand.  If  the  clause  under  consideration  was 
solely  for  the  purpose  of  limiting  the  cove- 
nant of  the  second  parties  to  keep  a  supply 
of  logs  on  the  skids,  and  of  fixing  the  maxi- 
mum amount  beyond  which  they  could  not 
have  been  required  to  keep  logs  on  the  skids, 
the  ninth  section  was  a  material  and  effec- 
tive covenant  for  their  benefit  It  seems  to 
us,  considering  these  sections  together,  that 
the  clause  "not  to  exceed  20,000  feet  per  day 
of  20  days  each  month"  limited  the  covenant 
of  the  second  parties,  and  fixed  the  maximum 
supply  of  logs  which  they  could  have  been 
required  to  keep  upon  the  skids,  and  did  not 
fix  the  amount  which  the  first  parties  were 
required  to  remove  from  the  skids.  This  be- 
ing the  construction  of  the  clause  referred  to, 
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what  was  the  amount  of  logs  which  the  first 
parties  were  required  to  remove  frcmi  the 
skids  under  the  implied  covenant  of  the  con- 
tract? In  other  words,  what  was  the  implied 
covenant,  if  one  existed?  Again,  we  most 
consider  the  sixth  and  ninth  sections  togeth- 
er, in  the  light  of  the  whole  contract  The 
sixth  section  required  the  second  parties  to 
keep  a  constant  supply  of  logs  on  skids  suffi- 
cient to  run  the  mill,  not  to  exceed,  eta  The 
ninth  section  required  the  first  parties  to  run 
the  sawmill  constantly  at  its  full  capacity  as 
nearly  as  possible,  unless  otherwise  hindered 
by  Providence.  It  appears  to  us  that  the  im- 
plied covenant  on  the  part  of  the  first  parties 
was  to  remove  from  the  skids  an  amount  of 
logs  sufficient  to  run  the  mill,  when  run  con- 
stantly at  its  full  capacity,  as  nearly  as  pos- 
sible. It  is  true  that  the  seventh  section  re- 
quired the  parties  of  the  first  part  to  pay  for 
an  merchantable  logs  delivered  upon  the 
skids,  as  agreed  upon  in  article  **1"  of  said 
contract,  and  that  the  eighth  section  required 
the  first  parties  to  pay  the  second  parties,  on 
or  about  the  15th  day  of  each  and  every 
month,  76  per  cent  of  all  timber  delivered 
on  skids  before  mentioned  the  preceding 
month,  the  balance  to  be  paid  for  in  80  days 
thereafter;  but  we  think  the  phrases  **all 
merchantable  logs"  and  '*all  timber,*'  as  used 
in  these  sections,  mean  all  merchantable  logs 
and  all  timber  which  the  parties  of  the  sec- 
ond part  might  deliver  in  accordance  with  the 
provisions  of  the  contract  not  without  limit 
but  limited  according  to  the  true  intent  and 
meaning  of  the  contract 

If  the  nature  and  extent  of  the  implied 
covenant  was  as  above  indicated,  are  the 
averments  of  the  declaration  sufficient?  The 
declaration  avers:  *'It  was  necessary,  and 
it  was  implied  upon  the  part  of  the  defend- 
ants, that  they  agreed  so  to  do — ^to  take  the 
timber  from  the  skids  and  place  it  upon  the 
millyard  as  rapidly  as  possible,  so  as  to  en- 
able the  mill  to  cut  its  full  capacity,  which 
was  an  average  of  360,000  feet  per  month, 
counting  20  days  per  month.  That  by  the 
terms  of  said  contract  It  became  and  was 
the  duty  of  the  said  defendants  to  scale  and 
measure  at  the  mill  or  the  mouth  of  Big 
Beechy  creek  all  the  timber  and  log^s  de- 
livered by  the  plaintiffs  on  skids  in  each 
month,  and  to  pay  therefor  75%  of  the  con- 
tract price  therefor  on  or  about  the  15th  day 
of  each  succeeding  month.  In  order  to  do 
and  perform  such  conditions  of  said  contract 
it  became  and  was  necessary  and  the  duty 
of  said  defendants  to  take  and  remove  from 
the  skids  to  the  said  mill,  on  or  against  or 
about  the  15th  day  of  each  month,  all  the 
timber  and  logs  so  delivered  upon  the  skids 
in  the  preceding  month  along  the  tramroad 
to  be  provided  by  said  defendants/'  etc.  The 
declaration  does  not  state  correctly  the  im- 
plied covenant  or  Its  legal  effect  or  a  legal 
liability  under  it  according  to  our  construc- 
tion of  the  contract  It  is  a  general  rule 
that  the  oontract  must  be  stated  correctly. 


*'No  distinction  exists  in  pleading  between 
an  implied  promise  and  an  express  one.  It 
Is  true  that  in  evidence  the  law  in  many 
cases  Implies  from  certain  facts  that  a 
promise  has  been  made,  but  iu  pleading,  the 
supposed  promise  itself  should  be  alleged." 
1  Chitty,  PL  809  (leth  Am.  Ed.).  "Where  the 
promise  la  founded  on  a  legal  liability  and 
implied.  It  is  sufficient  to  state  such  lia- 
bility, without  alleging  formally  that  the  de- 
fendant promised."  Saunders,  PI.  &  Ev.  vol 
1,  p.  140.  "It  is  laid  down  as  a  principle  on 
this  subject  that  a  contract  or  written  in- 
strument should  be  stated  according  to  its 
legal  effect  This  rule  is  of  very  extensive 
operation,  and  applies  not  only  to  the  state- 
ment of  contracts  in  the  action  of  assumpsit 
but  also  to  the  statement  by  either  party  of 
contracts  and  obligationB  of  every  descrip- 
tion, whether  verbal,  written,  or  specialty, 
in  any  form  of  action.  The  party  is  not  com- 
pelled to  follow  the  precise  form  of  words 
in  which  the  contract  was  made;  it  suffices 
if  he  state  its  true  legal  effect  and  opera- 
tion." 1  Ohitty,  PI.  312  (leth  Am.  Ed.).  In 
assigning  the  breach  of  the  implied  cove- 
nant, the  declaration  avers:  "To  do  and 
perform  which  said  several  conditions  and 
requirements  of  said  contract  the  said  de- 
fendants, their  agents  and  assignees,  failed 
and  refused;"  also.  '*that  neither  the  said 
defendants,  nor  the  David  S.  Collins  Oom- 
pany,  nor  any  one  for  the  defendants,  did 
In  all  things  comply  with  said  contract  so 
far  as  therein  required  of  the  said  defend- 
ants." There  Is  no  direct  averment  that  the 
defendants  did  not  run  the  sawmill  constant- 
ly at  its  full  capacity  as  nearly  as  possible, 
or  that  the  defendants  did  not  remove  from 
the  skids  an  amount  of  logs  sufficient  to 
run  the  mill,  when  run  constantly  at  its  full 
capacity, .  as  nearly  as  possible.  Formerly 
the  general  averment  that  the  defendants 
did  not  perform  their  coutract  was  not  suf- 
ficient ''The  breach  In  general  should  be 
certain  and  express,  and  the  general  state- 
ment that  the  defendant  has  not  performed 
(non  performavit)  his  agreement  or  promise 
is  bad  on  demurrer,  though  aided  by  verdict" 
1  Chitty,  PI.  346  (16th  Am.  Ed.).  It  has  been 
held  In  Wheeling  v.  Black,  25  W.  Va.  266. 
in  an  action  on  a  bond  with  collateral  con- 
dition, that  under  our  statute  (chapter  130, 
S  46,  of  the  Code)  providing  for  the  filing 
of  a  bill  of  particulars  of  plaintiff's  claim, 
the  necessity  for  special  assignments  of 
breaches  is  to  a  great  extent  if  not  entirely, 
obviated  by  filing  such  bill  of  particulars 
with  the  declaration,  and  that  by  ffilng  such 
bill  of  particulars  with  the  declaration  the 
plaintiff  may  dispense  with  such  special  aa- 
slgnment  in  most  if  not  in  all,  cases.  No 
bill  of  particulars  was  filed  with  the  declara- 
tion in  the  case  at  bar.  If  a  bill  of  particu- 
lars had  been  ffied  and  was  defective,  it 
could  not  have  been  taken  advantage  of  by 
demurrer,  but  only  by  moving  to  exclude  the 
evidence   from   the  jury   which   might   be 
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offered  to  sustain  such  Imperfect  bill  of 
particulars.  Tbis  statute  does  not  reliere 
the  plaintiff  of  the  necessity  of  averring  all 
the  facts  necessary  to  sbow  a  cause  of  ac- 
tion against  the  defendants.  The  declara- 
tion in  the  case  at  bar  fails  to  do  this.  The 
ayerment  of  the  implied  covenant,  or  its  legal 
effect,  or  the  liability  under  it,  taken  with 
the  general  assignment  of  the  breach  and 
the  other  facts  averred,  does  not  constitute  a 
cause  of  action  against  the  defendants  un- 
der our  construction  of  the  contract 

We  thlnic  it  was  unnecessary  for  the  dec- 
laration to  notice  the  latter  clause  of  the 
ninth  section,  which  la  in  these  words,  ''un- 
iess  otherwise  hindered  by  Providence."  If 
the  act  of  Providence  hindered  defendants 
in  the  performance  of  this  covenant,  it  la  a 
proper  matter  of  defense. 

There  is  another  part  of  this  declaration, 
which  is  as  follows:  ''That  the  said  de- 
fendants, disregarding  their  said  contract 
and  the  rights  of  the  plaintiffs,  took  charge 
of  and  hauled  to  another  mill  of  the  said  de- 
fendants 50,000  feet  of  the  timber  which, 
by  the  terms  of  said  contract,  the  plaintiffs 
were  entitled  to  haul  and  skid,  and  would 
have  hauled  and  skidded,  and  thus,  without 
the  consent  of  the  plaintiffs,  deprived  the 
plaintiffs  of  their  right  to  haul  the  same 
and  make  the  profit  thereon  of  $50."  This 
averment  is  preceded  by  an  averment  that 
the  plaintiffs  would  have  realized  a  profit  of 
f  1  per  thousand  feet,  or  as  much  as  $4,500 
on  the  whole  contract,  but  there  is  no  aver- 
ment that  there  would  have  been  any  profit 
on  this  particular  50,000  feet,  or  that  defend- 
ants did  not  pay  the  contract  price  there- 
for. This  part  of  the  declaration  is  too 
vague  and  uncertain  to  constitute  a  cause  of 
action. 

For  the  reasons  above  stated,  the  demur- 
rer to  the  amended  declaration  should  have 
been  sustained.  The  views  above  expressed 
make  It  unnecessary  for  us  to  pass  upon  the 
36  other  assignments  of  error. 

For  the  reasons  stated,  the  judgment  of 
the  circuit  •  court  of  Clay  county  entered 
upon  the  verdict  of  the  jury  in  this  action 
la  reversed,  and  the  verdict  of  the  jury  is 
set  aside,  and  the  order  and  judgment  of 
the  circuit  court  overruling  the  demurrer 
to  the  amended  declaration  is  reversed,  and 
the  said  demurrer  is  sustained,  and  this  ac- 
tion la  remanded  to  the  circuit  court  of  Clay 
county  to  be  further  proceeded  with,  and 
with  leave  to  the  plaintiffs  to  amend  their 
declaration. 
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(Supreme  Court  of  Appeals  of  Yiiginia.    April 
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#IJBT— CHAIXENGC    BT    STATS— EXCLUSION     OV 
VENIBEMAN—EBBOB— EFFECT. 

The  exclusiou  of  a  venireman  on  the  com- 
monwealth's challenge  hi  a  criminal  case,  though 


erroneous,  is  no  ground  for  reversal  of  a  con- 
viction. 

[£id.  Note. — ^For  cases  in  point,  see  voL  16k 
Cent  Dig.  Criminal  Law,  (  3110.] 

Brror  to  Corporation  Court  of  Roanoke. 

One  Flshbum  was  convicted  of  voluntary 
manslaughter,  and  he  brings  error.  Af- 
firmed. 

Wm.  Gordon  Robertson,  A.  A.  Phlegar, 
and  Robertson,  Hall  &  Woods,  for  plaintiff 
In  error. 

KEITH,  P.  This  Is  an  application  for  a 
writ  of  error  to  the  Judgment  of  the  cor- 
poration court  of  the  dty  of  Roanoke,  by 
which  Flshbum  was  found  guilty  of  volun- 
tary manalaughter,  and  sentenced  to  con- 
finement In  the  penitentiary  for  a  period  of 
five  years. 

It  Is  assigned  aa  error  that  upon  the  chal- 
lenge of  the  commonwealth  the  corporation 
court  rejected,  for  cause,  Frank  L.  Brum- 
baugh and  A.  J.  Rankin,  who  had  been  sum- 
moned to  serve  as  Jurors  upon  the  trial. 

Upon  their  voir  dire  such  relations  were 
sho^  between  the  petitioner  and  these  Ju- 
rors as  rendered  them  incompetent.  In  the 
opinion  of  the  court  The  following  ques- 
tions were  put  to  Brumbaugh  by  the  attor- 
ney for  the  commonwealth: 

"Q.  Do  I  understand  you  correctly  In  that 
you  start  with  a  sympathy  in  hia  favor?  A. 
Yes,  sir. 

"Q.  And  go  In  the  Jury  box  with  that  sym- 
pathy?   A.  Yes,  sir. 

"Q.  And  that  sympathy,  you  think,  would 
attend  you  all  through  the  trial?  A.  Well, 
I  said  if  I  would  go  into  the  box  I  would  go 
Into  it  to  do  my  duty,  but  I  would  preftf 
not  to  do  it,  on  account  of  my  sympathy. 

"Q.  But  I  am  asking  you  if  that  sympathy 
would  be  with  you  all  through  the  trial? 
A.  I  am  afraid  it  would. 

"Q.  At  every  stage  of  it?    A.  Yes,  sir. 

*'Q.  You  thinlc,  under  those  circumstances, 
Mr.  Brumbaugh,  that  you  could  do  the  com- 
monwealth Justice  and  the  other  party  to 
this  unfortunate  affair  Justice  also?  A.  I 
think  so. 

"Q.  You  think  you  could  do  your  full  duty 
by  the  commonwealth,  with  that  sympathy 
for  the  prisoner,  on  all  questions  as  they 
come  up— questions  of  evidence  and  instruc- 
tions to  evidence,  and  the  prisoner's  own 
testimony?  Do  you  feel  that  you  could  do 
the  commonwealth  Justice  In  a  fair  and  Im- 
partial way?  A.  I  would  If  I  took  the  oath 
to  go  up  there  to  do  that.  That  is  what  I 
would  do. 

"Q.  Would  it  not  be  a  struggle  to  do  It? 
A.  Well,  no;  I  would  do  It" 

The  evidence  with  respect  to  Rankin  is 
similar  In  character,  and  need  not  be  more 
particularly  adverted  to. 

We  shall  not  however,  pass  upon  the  cor- 
rectness of  the  ruling  complained  of,  for,  if 
erroneous,  it  was  not  error  for  which  the 
Judgment  should  be  reversed. 
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The  petitioner  relies  In  support  of  tbls  | 
assignment  of  error  upon  Montague  t.  Com-  | 
monwealtb,  10  Qrat  767.  In  tbat  case  the 
court  held  that  the  rejection  of  a  competent 
Juror  is  error  for  which  the  prisoner  may  ex- 
cept and  haye  the  Judgment  reversed;  that 
the  appellate  court  will  not  inquire  whether 
injury  has  been  done  the  prisoner,  but  the 
law  will  intend  prejudice. 

That  case  came  under  review  before  the 
Supreme  Court  of  West  Virginia,  in  Thomp- 
son  T.  Douglass,  35  W.  Va.  840^  13  S.  B. 
1016,  and  Judge  Brannon,  for  the  court,  uses 
the  following  language:  "I  am  of  opinion 
that  this  decision  is  erroneous,  and  hurtful 
to  the  practice  of  the  courts  and  the  admin- 
istration of  Justice,  and  ought  not  longer 
to  prevaiL  The  doctrine  that  harmless  error 
shall  not  reverse  and  render  fair  trials 
abortive  has  made  great  progress  since  the 
date  of  the  decision  cited.  Judge  Lee  gave 
no  reasons  in  the  opinion,  except  that  in 
criminal  cases  the  law  would  intend  harm 
to  an  accused  where  he  Is  deprived  of  a 
right.  He  did  not  even  refer  to  the  qusere 
in  Clore's  Case,  8  Grat  606,  and  the  Ktrong 
argument  of  Judge  Lomax.  That  argument 
Is,  in  my  Judgment,  unanswerable.'' 

In  Thompson  v.  Douglass,  many  decisions 
were  reviewed.  That  of  Snow  v.  Weeks,  76 
Me.  105,  in  which  it  is  held  that  the  ex- 
clusion of  a  qualified  Juror  is  not  reviewable ; 
that  the  Judge  may  put  a  legal  Juror  off,  but 
cannot  allow  an  Illegal  Juror  to  go  on.  Sut- 
ton V.  Fox,  55  Wis.  531,  13  N.  W.  477.  42 
Am.  Rep.  744,  where  it  was  strongly  main- 
tained that  the  rejection  of  a  competent 
Juror  would  not  be  error.  Tatum  v.  Young, 
1  Port  (Ala.)  298,  where  it  was  held  that, 
when  a  cause  has  been  tried  by  a  legally  im- 
partial Jury,  though  the  Judge  may  have  re- 
jected a  Juror  toe  a  cause  somewhat  ques- 
tionable as  to  its  sufficiency,  such  rejection 
of  the  Juror  is  not  available  in  error.  And 
In  U.  8.  V.  Cornell,  2  Mason,  91,  Fed.  Cas. 
No.  14,868,  Judge  Story  says  that:  "Even 
if  a  Juror  has  been  set  aside  for  insufficient 
cause,  I  do  not  know  that  it  Is  a  matter  of 
error  if  the  trial  had  been  by  a  Jury  duly 
sworn  and  impaneled,  and  above  all  excep- 
tion. Neither  the  prisoner  nor  the  govern- 
ment in  such  case  can  have  suffered  any  in- 
Jury."  To  the  same  effect  are  O'Brien  v. 
Iron  Works,  7  Mo.  App.  257;  Maner  v. 
State,  8  Tex.  App.  861 ;  Dodge  v.  People,  4 
Neb.  220;  John  v.  State,  16  Fla.  554;  Bail- 
road  Co.  V.  Franklin,  23  Kan.  74;  State  v. 
Ward,  39  Vt  225 ;  Watson  v.  State,  63  Ind. 
54a 

In  Clore's  Case,  8  Grat  606,  the  reason- 
ing of  Judge  Lomax  is  so  conclusive  as  to 
remove  the  subject  from  the  field  of  contro- 
versy. He  says:  ''When,  upon  the  common- 
wealth's challenge,  one  of  the  venire  is  er- 
roneously excluded  from  the  panel  of  the 
Jury,  the  effect  upon  the  trial  is  materially 
different  from  that  produced  by  erroneously 


overruling  the  prisoner's  challenge  to  a  ve- 
nireman. In  the  former  case  the  exclusion 
of  a  particular  man  from  the  Jury  does  not 
throw  any  obstacle  in  the  way  of  impaneling 
an  impartial  Jury  of  qualified  Jurors.  The 
effect  is  only  to  set  aside  one  alleged  to  be 
disqualified,  and  to  put  in  his  place  one  that 
is  qualified.  This  exclusion  and  substitution 
can  in  no  wise  affect  the  fairness-  and  impar- 
tiality of  the  trial ;  because  the  trial  is  still 
had  before  a  Jury  all  the  members  of  which 
are  free  from  exception.  Not  so  in  the  oth- 
er case.  Then  a  disqualified  Juror  is  im- 
posed upon  the  accused.  He  has  not  been 
tried  by  twelve  qualified  Jurors,  as  the  law 
entitled  him ;  and  the  disqualification  of  the 
Juror  thus  imposed  upon  him  vitiates  the 
verdict  Ovwrullng  his  challenge,  there- 
fore^ is  a  Just  ground  of  exception  on  his 
part;  and  he  is  allowed  to  complain  of  the 
error,  because  he  has  thereby  been  aggrieved. 
He  has  not  been  tried  as  he  was  entitled  to 
be,  by  twelve  duly  qualified  Jurors.  But  in 
the  other  case,  notwithstanding  the  exclu- 
sion, complained  of,  of  one  of  the  venire,  he 
has  had  all  that  any  prisoner  can  be  entitled 
to  demand — a  fair  and  impartial  trial  before 
twelve  Jurors,  free  from  all  exception.  And 
again,  if  the  exclusion  of  the  venireman  upon 
the  commonwealth's  challenge  be  a  matter 
of  exception  and  a  ground  of  error  on  the 
part  of  the  accused,  how  can  the  supposed 
wrong  that  the  error  has  infiicted  upon  him 
be  repaired?  It  is  only  upon  reversal  of  the 
Judgment  to  award  a  new  venire  facias ;  not 
that  he  may  have  the  excluded  venireman 
impaneled  on  his  Jury,  but  that  he  may  again 
be  tried  by  twelve  qualified  Jurors ;  in  oth- 
er words,  that  he  may  have  another  trial, 
such  precisely  in  all  respects  as  that  fair 
and  impartial  trial  before  a  Jury  free  from 
exception  that  he  has  already  had.  Bven  If 
we  could  suppose  that  the  law  entitles  him 
in  any  sense  to  an  election  of  his  Jurors  out 
of  the  panel  of  the  venire,  so  that  the  Judge 
ought  not  arbitrarily  to  deprive  him  of  it, 
yet  if  he  has  enjoyed  the  benefit  of  the  great 
object  of  all  trials  his  wrong  can  at  most 
amount  only  to  damnum  absque  injuria. 
We  are  strongly  disposed  to  think  that  the 
exclusion  of  a  venireman  upon  the  common- 
wealth's challenge,  as  stated  in  this  record, 
ought  not  to  have  been  allowed  as  a  matter 
of  exception,  or  to  be  entertained  as  error." 

It  is  proper  to  observe  that  in  the  case 
before  us  there  is  no  doubt  that  the  prisoner 
was  tried  by  a  fair  and  impartial  Jury. 

There  are  numerous  other  assignments  of 
error,  none  of  which  are  of  sufficient  interest 
to  require  discussion.  The  instructions  pre- 
sented the  law  to  the  Jury  fairly  and  fully, 
the  facts  support  the  verdict,  and  upon  the 
whole  case  we  are  of  opinion  that  the  Judg- 
ment is  plainly  right,  and  a  writ  of  ^ror  ia 
denied. 

CARD  WELL,  J.,  absent 
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(138  N.  C.  ») 

BARBBB  ▼.  JUSTIOEL 

(Supreme  Goart  of  North  Oarolina.    April  4» 

1905.) 

▲PPKAI/—C0UNTEB0ASK--8SBVI0K    —   TimC— AF- 
PELULITT'b  OAAB— G0BB10n02i--aE]ITI0BABI. 

Under  Code,  8  550,  providing  that,  if  the 
appeliant'e  case  is  not  retnmed  by  appellee  in 
five  days  "with  objectiODs,"  it  shall  be  "deemed 
f^proved,"  where  appellee's  attorney  errone- 
OQsly  believed  that  he  had  10  days  in  which  to 
servo  his  coontercase,  and  thereupon  failed  to 
return  appellant's  case  witiiin  the  time  pre- 
scribed, he  was  not  entitled  to  certiorari  to  have 
appellant's  case  corrected,  though  the  trial  judge 
certified  in  a  letter  that  appellant's  case  was 
erroneous,  and,  if  given  an  opportunity,  ho 
would  correct  it. 

Appeal  from  Superior  Ctonrt,  Soottand 
County;  Peebles,  Judge. 

MoUon  by  W.  T.  Barber  against  Luther 
Justice  for  certiorari  to  correct  a  gtatement 
of  case  on  appeal.    Denied. 

John  D.  Shaw  A  Son  ft  Gibson,  for  ap- 
pelant Johnathan  Peele  and  M.  Lb  John, 
for  appellee. 

CLARK,  C  J.  Motion  by  appellee  for  cer- 
tiorarL  The  aiq;)ellant  serred  his  statement 
of  case  on  appeal  within  the  statutory  time. 
Appellee's  countercase  was  hot  served  until 
the  eighth  day  thereafter.  The  Code  (section 
660)  proTldes  that,  if  the  appellant's  case  is 
not  retomed  by  appellee  In  fiye  days  ''with 
objecttons,**  It  shall  be  *'deemed  approved." 
State  T.  Price,  110  N.  a  60a  16  S.  B.  116,  and 
cases  cited.  There  is  no  agreement  to  ex- 
tend time  alleged  or  admitted,  and  neither 
this  court  nor  the  court  below  can  change  the 
statutory  requirement.  The  appellee  does  not 
allege  that  he  was  misled  by  the  opposite 
party,  bnt  says  that  he  relied  upon  the  state- 
ment of  another  member  of  the  bar  that  he 
had  10  days  in  which  to  serve  his  counter- 
case.  In  a  criminal  case.  State  t.  Downs, 
116  N.  C.  1066,  21  S.  E.  680,  the  court  said: 
"Ignorance  of  law  excuses  no  one,  and  the 
vicarious  ignorance  of  counsel  has  no  greater 
value.  State  v.  Boyett,  82  N.  a  336.  •  •  ♦ 
If  Ignorance  of  counsel  would  excuse  Tiola- 
tions  of  the  criminal  law,  the  more  ignorant 
counsel  could  manage  to  be,  the  more  valu- 
able and  sought  for,  in  many  cases,  would 
be  his  advice."  If  this  is  true  in  criminal 
cases,  certainly  the  inadvertence  of  counsel 
in  a  clTll  case  cannot  be  more  efficacious. 
In  Phif  er  y.  Ins.  Co.,  123  N.  C.  410,  31  S.  B. 
716,  Douglas,  J.,  says:  '* While  it  is  always 
matter  of  regret  that  any  one  should  suffer 
by  following  the  advice  of  licensed  attorneys, 
we  cannot  ignore  the  rights  of  adverse  par- 
ties, or  disturb  the  orderly  procedure  of  the 
coTurts  without  sufficient  cause." 


If  the  Judge  had  notwithstanding  ''settled** 
the  case,  it  would  not  have  cured  the  failure 
to  serve  countercase  In  time,  for  the  Judge 
could  no  more  extend  the  statutory  time  aft- 
er failure  to  serve  countercase  in  time  than 
he  could  beforehand.  Barms  v.  Railroad,  121 
N.  C.  505,  28  8.  E.  127;  McNeill  v.  Railroad, 
117  N.  G.  642,  23  S.  EL  268;  Forte  v.  Boone, 
114  N.  C.  176,  19  S.  B.  682.  Knowing  the 
above  and  simlhir  authorities,  the  Judge  be- 
low did  not  attempt  to  settle  the  case,  but 
the  petitioner  produces  a  letter  from  him  that 
the  appellant's  "case"  Is  exceedingly  errone- 
ous, and,  if  given  an  opportunity,  he  will 
correct  it  The  appellee  had  an  opportunity 
to  do  this  by  filing  his  exceptions  to  appel- 
lant's case  within  five  days  after  seryioe 
thereof,  and,  not  having  done  so,  he  waived 
the  right  to  have  the  matter  submitted  to  the 
Judge  for  correction.  The  case  must  be 
"deemed  approved,"  says  the  statute  (Code, 
i  660).  In  Ice  Co.  v.  Railroad,  126  N.  C.  17, 
84  S.  B.  100,  the  application  was  from  the 
appellant,  fixed  with  a  heavy  Judgment  (and 
not,  as  here,  from  appellee,  who  can  bnt  suf- 
fer  a  new  trial),  the  facts  were  exceptional, 
and  that  case  is  a  precedent  which  can  rarely 
be  followed,  and  only  under  a  like  unusual 
combination  of  circumstances. 

It  is  only  when  the  Judge  has  settled  the 
case,  in  the  exercise  of  his  proper  Jurisdic- 
tion, that  upon  affidavit  of  error  therein  and 
a  letter  from  the  Judge  that  he  will  correct 
it  if  given  the  opportunity,  the  court  will 
give  him  such  opportunity.  Such  letter  from 
the  Judge  is  required,  not  as  a  courtesy  to 
him,  nor  as  an  acknowledgment  of  any  in- 
herent discretion  in  him,  but  because  it 
would  usually  be  doing  a  vain  thing,  and 
most  often  would  result  in  needless  delay,  to 
grant  a  certiorari  to  give  the  Judge  oppor- 
tunity to  correct  a  case,  already  certified  by 
him  as  correct  nnless  counsel  have  had  the 
diligence  to  procure  a  letter  from  the  Judge 
that  he  wishes  to  make  the  correction.  Cam- 
eron V.  Power  Co.,  137  N.  C.  104,  40  S.  B. 
76,  SherriU  v,  Tel.  Co.,  116  N.  C.  654,  21  S. 
B.  400,  Boyer  v.  Teague,  106  N.  C.  671,  11 
S.  B.  656,  19  Am.  St  Rep.  547,  and  other 
cases  cited  in  Clark's  Code  (3d  Ed.)  p.  086. 
Here,  the  Judge  not  having  been  vested  with 
Jurisdiction  to  settle  the  case  by  reason  of 
appellee's  failure  to  file  exceptions  to  appel- 
lant's case  in  the  time  allowed  by  law,  this 
court  cannot  set  aside  the  appellant's  rights 
under  the  statute  and  confer  Jurisdiction  by 
Issuing  a  certiorari. 

Upon  the  motion  being  denied,  the  appellee 
In  open  court  assented  that  a  new  trial 
should  be  awarded,  and  it  is  so  ordered. 

New  trial. 
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CLARK  T.  DELAWARE,  L  ft  W.  R.  00. 

(Supreme  Oourt  of  North  Oaroliiuu     April  4» 

1905.) 

•ALI8— UABILITT  FOB  PBIOB— KOVATIOW— RM- 

XBVATioir  or  ubiv  —  agreement  or  third 

PBR801T— EVIDENOB  —  ADMI8SIBILITT  —  COIT- 
TRAGT— CONSTRUCTION. 

1.  The  constraction  of  a  letter  iatrodaoed  in 
evidence  is  for  the  oonrt,  and  hence  the  tee- 
timony  of  the  writer  aa  to  hie  purpose  in  writ- 
ing it  ie  inadmissible. 

2.  The  original  owner  of  crofls-tles  sold  them* 
bnt  required  that  they  should  remain  in  his 
possession  and  control  until  he  was  paid  for 
them,  and  requested  a  railroad  to  whom  the 
buyer  resold  to  assent  to  and  carry  out  the 
agreement;  and  the  railroad  replied  that  the 
buyer  had  authorized  It  to  remit  to  the  original 
owner  of  the  ties  for  the  shipment,  and  that, 
on  arrival*  remittance  would  be  made  to  him. 
H9ld,  that  the  arrangement,  having  been  assent- 
ed to  by  all  the  parties,  whereby  the  buyer 
mm  released  from  its  liability  to  the  original 
owner,  and  the  railroad  became  the  debtor,  waa 
a  novation,  entitling  the  original  owner  to  re- 
cover from  the  railroad. 

8.  In  an  action  by  the  original  owner  against 
the  railroad  company  for  the  price  of  the  ties, 
evidence  that  the  trustee  in  bankruptcy  of  the 
original  buyer  claimed  the  mouey,  and  forbade 
the  payment  of  it  to  plaintiff,  was  Inadmissible. 

Appeal  from  Superior  Ooort,  New  Han- 
OTer  Oounty;  Moore,  Judge. 

Action  by  0.  L.  Glarlc  against  the  Dela 
ware,  Lackawanna  &  Western  Railroad  Gom- 
pany.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Jno.  D.  Shaw,  Jr.,  for  appellant  Jno.  D. 
Bellamy  and  Geo.  Rountree,  for  appellee. 

OONNOR,  J.  The  plaintiff  alleged  and 
Introduced  testimony  tending  to  show:  That 
prior  to  November  1,  1903,  be  was  the  owner 
and  had  in  his  possession  about  20,000  cross- 
ties.  That  the  manager  of  the  Standard  Pole 
&  Tie  Company  proposed  to  buy  them,  to  be 
flhipped  to  defendant;  bill  of  lading  to  be  in 
plaintiff's  name.  Plaintiff  agreed  to  sell 
them,  provided  they  were  shipped  in  his 
name,  and  the  defendant  would  become  re- 
sponsible to  him  for  them.  That  be  was 
not  willing  to  trust  the  Standard  Pole  ft 
Tie  Company  for  them.  That  he  ordered 
cars,  and  began  to  ship  them  to  Wilmington 
to  his  (plaintiff's)  order.  Ties  were  to  be 
put  in  vessel  and  canied  as  plaintiff's  prop- 
erty to  defendant  at  Hoboken,  N.  J.  Plain- 
tiff had  this  understanding  with  the  man- 
ager of  the  Standard  Pole  &  Tie  Company. 
Plaintiff  was  to  have  check  for  amount  due 
on  the  ties  when  they  reached  defendant, 
when  he  was  to  release  them.  Plaintiff  in- 
troduced letter  from  himself  to  Geo.  F.  Wil- 
son, purchasing  agent  of  defendant,  bearing 
date  February  25,  1004,  stating  in  substance 
that,  when  the  Standard  Pole  &  Tie  Com- 
pany shipped  cargo,  they  gave  him  a  mort- 
gage on  19,000  of  them  for  balance  due,  stat- 
ing amount,  saying:  "The  ties  were  not  re- 
lease but  put  in  with  theirs  and  would  be 


released  on  payment  of  $3,447  to  me  when 
cargo  was  discharged.  Please  hold  back 
payment  of  cargo  till  they  give  you  order  to 
pay  my  claim.  These  people  wrote  me  that 
they  had  notified  you  but  for  fear  they  have 
not  will  ask  you  myself  to  put  in  voucher 
for  $8,447,  which  will  release  everything  and 
leave  balance  due  Standard  Pole  &  Tie  CO.'* 
He  Inclosed  stamp  for  reply,  asking  Wilson 
to  notify  him.  The  plaintiff  received  from 
WUson  answer  to  letter  of  February  25th, 
and  saying:  "I  beg  to  advise  you  that  I 
am  authorized  by  Standard  Pole  &  Tie  Co. 
to  remit  to  yon  on  account  of  shipment 
made  by  them  the  sum  of  $3,468.47.  I 
have  had  no  advice  of  the  shipment  you 
referred  to.  However,  on  arrival  of  ship- 
ment after  inspection  is  made,  remittance 
will  be  made  to  you  as  directed.''  The  plain- 
tiff testified  that  defendant  had  not  paid  tot 
the  ties.  Plaintiff  introduced  agreement  be- 
tween himself  and  the  Standard  Pole  ft 
Tie  Company.  The  19,500  ties  were  shipped 
to  defendant  company.  They  were  mixed 
with  other  ties,  aggregating  26,000.  Plain- 
tiff introduced  the  deposition  of  one  Walsh, 
who  testified:  That  he  bad  conversatlQa 
with  Wilson,  purchasing  agent  of  defendant. 
That  he  stated  to  Wilson  he  went  to  aee 
him  about  payment  for  his  ties;  showed  him 
letters  of  February  29,  1904.  Wilson  said 
shipment  of  poles  had  not  been  received. 
When  they  were  received  and  inspected,  he 
would  Immediately,  or  as  soon  as  conven- 
ient, forward  to  O.  L.  Clark  a  check  for  the 
amount  of  the  lien,  which  was  some  $3,000 
plus.  That  he  had  a  second  conversation 
with  Wilson,  in  which  he  said  that  the  ties 
had  been  received,  but  had  not  been  In- 
spected; that  as  soon  as  they  were  inspect- 
ed he  would  send  Mr.  Clark  a  check  for  the 
amount  of  the  lien,  and  there  was  no  need 
to  worry  about  it;  that  he  did  not  under- 
stand why  Mr.  Clark  was  worrying  about 
it;  that  the  Delaware,  Lackawanna  &  West- 
em  Railroad  Company  had  guarantied  the 
payment  to  Clark  through  the  agent  who 
negotiated  the  original  delivery  of  the  ties; 
that  the  Delaware,  Lackawanna  &  Western 
Railroad  Company  had  agreed  to  pay  Clark 
this  lien  on  these  ties,  and  that  was  suffi- 
cient to  set  him  at  rest. 

Defendant  introduced  O.  F.  Wilson,  who 
testified  that  he  was  purchasing  agent  for 
defendant  company.  He  denied  having  had 
any  conversation  with  Walsh.  Said  that  he 
bought  ties  from  Standard  Pole  ft  Tie  Com- 
pany; that  plaintiff  was  not  known  in  the 
transaction;  that  he  was  simply  to  disburse 
the  money  for  the  Standard  Pole  ft  Tie  Com- 
pany; that  the  ties  were  sold  to  defendant 
absolutely;  that  there  were  no  conditions 
connected  with  the  sale.  Defendant  ott&red 
to  show  that  the  trustee  in  bankruptcy  of 
the  Standard  Pole  ft  Tie  Company  claimed 
the  money,  and  forbade  the  payment  of  it 
to  the  plaintiff.    This  was  ruled  out  by  the 
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Gourty  and  defendant  excepted.  The  excep- 
tion cannot  be  sustained.  The  testimony 
was  clearly  Incompetent. 

The  defendant  asked  the  court  to  fi^ive 
certain  special  Instructions  which  were  r^ 
fused.  We  think  that  the  court  properly  re- 
fused to  give  the  Instructions.  They  In- 
volved an  Instruction  to  find  for  the  defend- 
ant upon  all  of  the  testimony,  and  were 
equivalent  to  an  instruction  that  the  plain- 
tiff was  not  entitled  to  recover.  His  honor 
Instructed  the  Jury  that  if  they  found  'that 
the  plaintiff  had  in  his  possession  or  under 
his  control  24,000  cross-ties  of  the  Standard 
Pole  ft  Tie  Company  on  the  10th  of  Novem- 
ber, 1903,  then  this  paper— the  agreement 
or  contract  between  plaintiff  and  Stand- 
ard Pole  ft  Tie  Company  of  that  date — ^gave 
him  a  valid  lien  upon  those  cross-ties  as 
long  as  he  retained  them  in  his  possession; 
at  least,  on  19,500  of  them.  If  the  cross-ties 
were  not  in  the  possession  of  the  plaintiff, 
the  description  in  the  agreement  between 
him  and  Standard  Pole  ft  Tie  Company 
would  not  be  sufficient  to  give  a  valid  Hen, 
but,  if  plaintiff  had  possession,  he  had  a 
valid  lien  on  the  cross-ties  as  long  as  he 
kept  them  in  his  possession.  By  shipping 
the  cross-ties  to  Wilmington,  N.  C,  the 
plaintiff  did  not  lose  his  lien  upon  them,  if 
he  had  a  Hen.  If  the  Jury  find  that  the 
Standard  Pole  ft  Tie  Company  and  plaintiff 
agreed  that  the  cross-ties  should  be  shipped 
to  the  defendant  from  Wilmington,  and  that 
the  plaintiff  was  not  to  release  his  Hen  upon 
the  cross-ties  by  the  shipment  by  the  plain- 
tiff, by  schooner,  to  the  defendant,  in  New 
Jersey,  untU  the  plaintiff  was  paid  the 
amount  the  Standard  Pole  ft  Tie  Company 
owed  him,  or  until  the  defendant  guarantied 
the  payment  of  the  debt  of  the  Standard 
Pole  ft  Tie  Company  to  the  plaintiff,  then 
the  court  charges  you  the  shipment  from 
Wilmington,  N.  C,  to  the  defendant,  does 
not  lose  the  plaintiff  his  Hen  upon  the  cross- 
ties,  or  waive  it."  (Here  the  court  read  the 
letter  of  plaintiff  to  George  P.  Wilson,  pur- 
chasing agent,  dated  February  25,  1004,  and 
the  letter  of  George  F.  Wilson,  purchasing 
agent,  to  plaintiff,  dated  February  29,  1904.) 
"The  court  charges  the  Jury  that  if  the 
plaintiff  had  a  lien  upon  19,500  cross-ties, 
that  he  reserved  the  lien  by  agreement  be- 
tween himself  and  the  Standard  Pole  ft  Tie 
Company,  and  if  the  defendant  received 
these  cross-ties,  and  if,  before  the  defendant 
received  these  cross-ties,  the  defendant  re- 
ceived the  letter  of  the  plaintiff  dated  Feb- 
ruary 25,  1904,  which  I  have  Just  read,  and 
wrote  the  letter  to  plaintiff  dated  February 
29,  1904,  which  I  have  Just  read,  then  the 
defendant  would  be  indebted  to  the  plain- 
tiff, and  the  Jury  will  answer  the  first  issue 
Tes.'  The  indebtedness  of  the  defendant  to 
plaintiff  is  $3,468.47,  if  you  believe  the  evi- 
dence, with  Interest  from  the  commence- 
ment of  this  action.     Before  the  Jury  can 


answer  the  first  issue  7es,*  they  must  find 
that  the  letter  of  plaintiff  to  Geo.  F.  WUson, 
of  February  25,  1904,  was  received  before 
the  defendant  received  the  cross-ties,  and 
that  the^  letter  of  Geo.  F.  Wilson  to  plain- 
tiff, of  February  29,  1904,  was  written  be- 
fore defendant  received  the  cross-ties."  The 
defendant  excepted  to  the  charge,  specifying 
the  parts  thereof  to  which  exceptions  were 
,  pointed. 

The  defendant  files  17  assignments  of  er- 
ror, based  upon  exceptions  to  his  honor's 
ruling  upon  the  admission  of  testimony.  We 
have  examined  each  of  them.  None  of  them 
can  be  sustained.  The  plaintiff  simply  gave 
a  history  of  the  transaction  with  the  Stand- 
ard Pole  ft  Tie  Company  leading  up  to  the 
correspondence  with  Wilson,  the  purchasing 
agent  of  the  defendant,  notifying  him  of  the 
terms  and  conditions  upon  which  the  ties 
were  shipped,  and  the  promise  by  the  de- 
fendant to  send  check  for  the  amount  as 
soon  as  the  ties  were  received  and  inspected. 
We  can  see  no  possible  objection  to  any 
portion  of  this  testimony.  Defendant  pro- 
posed to  ask  WUson  in  .respect  to  his  pur- 
pose in  writing  the  letter  of  February  29, 
1904.  This  was  clearly  incompetent  The 
letter  spoke  for  Itself,  and  it  was  entirely 
immaterial  with  what  purpose  he  wrote  It 
Its  construction,  read  in  the  light  of  plain- 
tiff's letter  of  February  25th  and  the  other 
testimony,  was  for  the  court.  As  we  have 
said,  the  court  properly  refused  its  special 
instructions.  The  uncontradicted  testlmoDy 
of  the  plaintiff,  corroborated  by  the  letter 
of  Geo.  F.  Wilson,  purchasing  agent  of  the 
defendant,  shows  that  the  ties  were  shipped 
to  the  defendant  pursuant  to  an  agreement 
made  with  the  manager  of  the  Standard 
Pole  ft  Tie  Company  and  the  plaintiff  that 
the  latter  was  to  have  the  possession  and 
right  to  control  the  deUvery  of  them  until 
the  purchase  price  was  paid  by  the  defend- 
ant; that  defendant  was  notified  of  this 
agreement  before  receiving  the  ties,  and 
expressly  assented  to  the  terms  of  such 
agreement  The  right  of  the  plaintiff  Is 
referred  to  by  the  parties,  and  so  treated 
by  the  court,  as  a  Hen.  It  is  immaterial 
whether  this  is  apt  language  to  express  such, 
right  His  honor  expressly  told  the  Jury 
that  the  right  of  the  plaintiff  to  recover  was 
dependent  upon  the  retention  of  possession, 
and  continued  only  so  long  as  he  kept  such 
possession.  It  does  not  very  clearly  appear, 
but  we  infer  that,  notwithstanding  the  agree- 
ment, the  ties  were  shipped  from  WUmlng- 
ton  to  defendant  in  the  name  of  the  Standard 
Pole  &  Tie  Company,  and  if  the  defendant, 
without  notice  of  the  terms  of  the  agree- 
ment, had  paid  the  Standard  Pole  ft  Tie 
Company  for  them,  the  plaintiff  would  have 
been  without  remedy  against  it  However 
this  may  be,  as  we  have  said,  the  plaintiff 
notified  the  defendant  of  his  right  before 
the  receipt  of  the  ties,  and  It  expressly  prom- 
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teed  to  remit  the  amonnt  dne.  The  defend- 
ant certainly  has  no  cause  of  complaint  of 
the  charge.  The  right  of  the  plaintiff  la 
made  to  depend  upon  the  finding  by  the  Jury 
that  he  had  a  Hen,  or,  as  we  Interpret  the 
language  In  the  light  of  the  testimony,  the 
possession  and  control. 

We  are  of  the  opinion  that  the  plaintiff  Is 
entitled  to  recover  upon  another  view  of 
the  case.  The  letter  of  February  25th  from, 
plaintiff  to  defendant  expressly  states  that 
the  writer  has  sold  the  ties  to  the  Standard 
Pole  &  Tie  Company,  with  the  understand- 
ing that  they  were  not  released,  but  put  In 
with  others,  and  would  be  released  upon 
payment  of  the  amount  due.  He  requests 
the  defendant  to  assent  to  and  carry  out 
this  agreement  There  Is  no  room  for  con- 
troversy as  to  the  proper  construction  of 
this  letter.  The  defendant  answers,  say- 
ing: "I  am  authorized  by  the  Standard  Pole 
and  Tie  Ga  to  remit  to  you  on  account  of 
shipment  made  by  them.  *  *  ^  On  ar- 
rival of  shipment  after  inspection  was  made 
remittance  will  be  made  to  you  as  directed." 
Thte  makes  out  a  clear  case  of  novation, 
which  is  thus  defined  by  Mr.  Parsons:  ''A 
transaction  whereby  a  debtor  Is  discharged 
from  his  liability  to  his  original  creditor  by 
contracting  a  new  obligation  in  favor  of  a 
new  creditor  by  the  order  of  his  original 
creditor."  1  Parsons  on  Ck>ntracts,  217;  9 
Gyc  877.  The  Standard  Pole  &  Tie  CJompany 
owes  the  plaintiff  for  the  ties.  It  sells  them 
to  the  defendant,  and  directs  the  payment 
to  be  made  by  defendant  to  plaintiff.  This 
arrangement  te  assented  to  by  all  of  the  par- 
ties, whereby  the  Standard  Company  Is  re- 
leased from  its  liability  to  the  plaintiff,  and 
the  defendant  becomes  the  debtor.  The 
substitution  of  one  debtor  for  the  other  con- 
stitutes a  consideration  for  the  promise  by 
the  defendant  It  will  be  noted  that  the  let- 
ter of  the  defendant  of  February.  29,  1904, 
states  expressly  that  it  is  authorized  by  the 
Standard  Company  to  remit  to  the  plaintiff, 
and  promises  to  do  so  "as  directed."  This 
view  would  entitle  the  plaintiff  to  recover, 
without  reference  to  any  lien  on  the  poles. 

We  have  examined  the  entire  record,  and 
find  no  error  in  his  honor's  rulings.  The 
Judgment  must  be  affirmed. 


(138  N.  C.  38) 

RAMSBOTTOM  et  al.  ▼.  ATLANTIC  COAST 

LINB  R.  CO. 

(Supreme  Court  of  North  Carolina.    April  4^ 

1905.) 

EAILBOADS— INJUBT  TO  LIVB  STOCK— AOTIOIf— 
NEOLIOENCB  —  BUBDEN  OV  PBOOT  —  PROPBB 
CABE  —  PBOXIMATE  CAUSE  —  DEFINITIONS  -^ 
QUESTIONS  FOB  JUBY. 

1.  There  was  evidence  that  within  six  months 
prior  to  the  commencement  of  the  action  plain- 
tiffs horses  got  on  the  defendant's  track  at  a 
point  about  a  quarter  of  a  mile  from  a  trestle 
and  about  100  yards  ahead  of  an  approaching 


train.  The  track  was  straight  for  at  least  a 
half  mUe  back  from  the  trestie.  and  at  a  point 
about  150  yards  from  the  trestle  a  wagon  road 
crossed  the  track.  The  horses  ran  along  the 
track  about  100  yards  ahead  of  the  train,  pass- 
ing  the  wagon  road,  and  continuing  along  the 
track  till  they  ran  into  the  trestle  where  they 
were  injured.  When  seen  by  the  engineer,  the 
horses  were  about  a  quarter  of  a  mile  irom 
the  trestle.  The  speed  of  the  train  was  slacken- 
ed to  six  miles  an  hour,  and  the  train,  being 
fully  under  control,  followed  along  behind  the 
horses  at  a  distance  of  100  yards  until  thej 
were  injured,  and  the  train  stopped  at  a  di»> 
tance  of  100  feet  from  the  trestle.  There  was 
some  conflict  of  evidence  as  to  the  speed  of  the 
horses  as  they  went  along  ahead  of  the  train, 
and  some  conflict  as  to  the  character  and  con- 
diticm  of  the  road,  tending  to  make  it  more  or 
less  probable  th&t  the  horses  would  leave  the 
track  without  stopping  the  train.  Heldf  that 
under  the  facts.  Code,  8  2326,  providing  that 
when  live  stock  shall  be  injured  by  the  engines 
or  cars  runnina  on  any  railroad  it  shaU  be 
prima  fade  evidence  of  negligence  on  the  part 
of  the  company  in  an  action  for  damages 
brought  within  six  months  after  the  cause  of 
action  accrues,  had  no  application,  and  hence 
the  burden  of  the  issue  as  to  negligence  was  on 
plaintiff. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  41, 
Cent  Dig.  Railroads,  §8  1576,  1577.] 

2.  To  establish  actionable  negligence,  the  ques- 
tion of  contributory  negligence  being  out  of  the 
case,  the  plaintiffs  are  required  to  show  by  the 
greater  weight  of  the  testimony  that  there  was 
a  failure  to  exercise  proper  care  in  the  peiform- 
ance  of  a  legal  duty  which  the  defendant  owed 
to  the  plaintiffs  under  the  circumstances  in 
which  they  were  placed,  and  that  such  negli- 
gent breach  of  duty  was  the  proximate  cause 
of  the  injury. 

3.  Proper  care,  the  failure  to  exerdse  which 
constitutes  negligence,  is  that  degree  of  care 
which  a  prudent  man  should  use  under  like  dr> 
cumstances  and  charged  with  like  duty. 

4.  The  proximate  cause  of  an  injury  Is  one 
which  produces  the  result  in  continuous  se- 
quence, and  without  which  It  would  not  occur, 
and  one  from  which  any  man  of  ordinary  pru- 
dence could  foresee  that  such  result  was  prob- 
able under  all  the  facts  as  they  existed. 

5.  In  an  action  against  a  railroad  for  injury 
to  plaintiff's  horses  in  a  trestle  into  which  they 
ran  in  front  of  an  approaching  train,  evidence 
examined,  and  held  that  whether  defendant  was 
negligent  in  not  stopping  the  train,  and  whether 
the  injury  was  one  that  any  man  of  ordinaij 
prudence  and  foresight  might  have  expected, 
were  questions  for  the  jury. 

Appeal  from  Superior  Court,  Columbus 
County;  Brown,  Judge. 

Action  by  T.  H.  Ramsbottom  and  another 
against  the  Atlantic  Coast  Line  Railroad 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Reversed. 

Junius  Davis,  for  appellant  L^Ton  A  Lyon, 
for  appellees. 

HOKE,  J.  There  was  evidence  to  the  ef* 
feet  that  some  time  prior  to  the  comm^ice- 
ment  of  this  action,  and  within  six  months, 
two  horses  owned  by  the  plaintiffs  got  on  the 
track  of  defendant  company  at  a  point  about 
a  quarter  of  a  mile  from  a  trestle,  and  100 
yards,  or  a  little  more,  ahead  of  one  of  de- 
fendant's trains,  which  was  approaching  from 
the  south.    The  track  was  straight  tar  at 
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least  a  lialf  mile  back  from  the  trestle^  and 
at  a  point  about  150  yards  from  the  trestle 
a  wagon  road  crossed  the  railroad  track.  The 
horses  ran  along  the  track  about  100  yards 
ahead  of  the  train,  passing  the  wagon  road 
crossing,  and  continued  to  go  along  the  track 
till  they  ran  into  the  trestle  and  were  seri- 
ously injured.  When  the  horses  were  seen 
by  the  engineer  of  defendant's  train  about 
a  quarter  of  a  mile  from  the  trestle,  the  speed 
of  the  train  was  Blackened  to  six  miles  an 
hour*  and  the  train,  being  fully  under  con- 
trol, followed  along  behind  the  horses  at  a 
distance  of  100  yards  until  the  horses  were 
Injured,  and  stopping  at  a  distance  of  100 
feet  from  the  trestle.  There  was  some  con- 
flict of  evidence  as  to  the  speed  of  the  horses 
as  they  went  along  the  track  ahead  of  the 
train,  and  some  conflict  as  to  the  character 
and  condition  of  the  ground,  tending  to  make 
It  more  or  less  probable  that  the  horses 
would  leaTe  the  track  without  stopping  the 
train.  Upon  these  facts  the  judge  below  held 
— correctly,  we  think — that  the  statute  in 
reference  to  the  killing  or  injury  of  cattle 
and  live  stock  by  engines  or  cars  running  on 
any  railroad  (Code,  §  2326),  and  changing  the 
burden  of  proof  when  action  is  brought  with- 
in six  months,  does  not  apply,  and  the  burden 
of  the  issue  as  to  negligence  was  on  the 
plaintiff.  This  point  is  really  not  before  us, 
as  the  ruling  of  his  honor  was  against  the 
plaintiff,  who  did  not  appeal;  but  as  there 
will  be  another  trial,  and  the  same  question 
will  arise,  we  deem  It  not  improper  to  ex- 
press our  opinion  concerning  it  Properly, 
theUf  putting  the  burden  of  this  issue  on  the 
plaintiff,  the  court  further  charged  the  jury 
as  follows:  That  up  to  the  time  the  horses 
passed  the  crossing  there  was  no  negligence 
on  the  part  of  the  engineer.  The  evidence 
showed  that  he  h&d  slowed  down  the  train, 
and  had  shut  off  steam,  and  had  the  engine 
under  control;  and  he  had  a  right  to  believe 
that  the  horses  could  get  off  the  track  or 
turn  off  at  the  crossing.  After  the  horses 
passed  the  crossing.  If  an  engineer  of  ordi- 
nary prudence  and  care  could,  by  reasonable 
diligence,  have  seen  that  the  horses  were 
badly  frightened,  and  were  rushing  forward 
towards  the  trestle,  then  it  was  the  engineer's 
duty  to  stop  the  engine;  and  if  you  find  the 
further  facts  to  be,  in  addition,  that  the 
horses  were  driven  onto  the  trestle  by  the 
approaching  train,  and  Its  failure  to  stop 
sooner  than  it  did  after  passing  the  crossing, 
It  is  negligence  on  the  part  of  the  defend- 
ant, and  you  will  answer  the  first  issue 
'Tes.' "  In  this  charge,  we  think,  there  was. 
error,  which  entitles  the  defendant  to  a  new 
trial.  It  has  been  held  in  this  state  that, 
wbere  the  fticts  are  undisputed,  and  but  a 
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single  inference  can  be  drawn  from  them,  it 
is  the  exclusive  duty  of  the  court  to  deter- 
mine whether  the  injury  was  caused  by  the 
negligence  of  one  or  the  concurrent  negli- 
gence of  both  of  the  parties.  But  where,  up- 
on the  facts  admitted,  or  as  they  shall  be 
found  by  the  jury,  men  of  fair  minds  could 
come  to  different  conclusions  on  the  question 
of  actionable  negligence,  it  is  the  province  of 
the  jury  to  determine  whether  such  negli- 
gence does  or  does  not  exist  Bussell  v.  Bail- 
road,  118  N.  C.  1008,  24  S.  B.  512;  Graves 
V.  Bailroad,  136  N.  G.  8,  48  8.  B.  502.  To 
establish  actionable  negligence,  the  question 
of  contributory  negligence  being  out  of  the 
case,  the  plaintiff  is  required  to  show  by  the 
greater  weight  of  the  testimony,  first,  that 
there  has  been  a  failure  to  exercise  proper 
care  in  the  performance  of  some  legal  duty 
which  the  defendant  owed  the  plaintiff  under 
the  circumstances  in  which  he  was  placed — 
proper  care  being  that  degree  of  care  which 
a  prudent  man  should  use  under  like  circum- 
stances and  charged  with  like  duty;  and, 
second,  that  such  negligent  breach  of  duty 
was  the  proximate  cause  of  the  injury — a 
cause  that  produced  the  result  in  continuous 
sequence,  and  without  which  It  would  not 
have  occurred,  and  one  from  which  any  man 
of  ordinary  prudence  could  have  foreseen  that 
such  a  result  was  probable  under  all  the  facts 
as  they  existed.  Shearman  &  Bed.  on  Neg.  H 
2&-28;  Brewster  v.  Blizabeth  City  (at  this 
term)  137  N.  C.  — ,  49  S.  B.  885;  Baiford  v. 
Bailroad,  180  N.  C.  597,  41  S.  B.  806;  Pitts- 
burg V.  Taylor,  104  Pa.  306,  49  Am.  Bep.  580; 
McGowan  v.  Bailroad,  91  Wis.  147,  64  N.  W. 
891.  We  are  of  the  opinion  that  the  present 
case  Is  one  in  which  two  different  conclu- 
sions  could  be  fairly  drawn  as  to  whether 
there  was  a  negligent  breach  of  duty  in  not 
stopping  the  train  and  whether  the  injiury 
was  one  that  any  man  of  ordinary  prudence 
might  have  expected  from  the  facts  as  they 
existed.  The  charge  of  the  court,  we  think, 
[  withdrew  the  decision  of  both  these  elements 
of  actionable  negligence  from  the  jury,  sub- 
mitting to  them  only  the  question  whether 
the  failure  to  stop  the  train  caused  the  in- 
jury. There  will  be  a  new  trial,  and  with 
appropriate  instructions  on  the  degree  of  care 
required  and  as  to  the  meaning  of  proximate 
cause  the  question  will  be  left  to  the  jury  to 
determine  whether  there  was  a  negligent 
breach  of  duty  in  failing  to  stop  the  train, 
and  whether  such  failure  to  stop  was  the 
proximate  cause  of  the  injury;  the  burden 
of  the  issue  being  on  the  plaintiffs. 
New  trial. 

BBOWN,  J.,  took  no  part  In  the  decision 
of  this  case. 
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TYSON  et  ftL  T.  SINCLAIR  et  aL 

(Supreme  Court  of  North  Carolina.     April  4, 

1905.) 

WIIJ;^— C0N8TBU0TI0N— BULB   IN   BHELLBT'B 

CASE. 

Under  a  will  giving  certain  land  to  tes- 
tator's grandson  for  life,  with  remainder  to  the 
lawful  heirs  of  his  body,  and,  in  default  of 
such,  to  his  right  heirs  in  fee,  the  grandson 
took  a  fee  under  the  rule  in  Shelley's  Case. 

[Ed.  Note. — ^For  cases  in  point,  see  roL  49. 
Cent  Dig.  WillSp  §i  1872-18m] 

Appeal  from  Superior  Oourt,  Moore  Coun- 
ty; Ward,  Judge. 

Action  by  L.  P.  Tyson  and  others  against 
J.  P.  Sinclair  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal*    Affirmed. 

W.  J.  Adams,  for  appellees. 

BROWN,  J.  The  case  tmns  upon  the  con- 
struction of  the  second  paragraph  of  the 
will  of  Thomas  B.  Tyson,  to  wit:  "I  give 
and  devise  to  my  grandson,  Thomas  B.  Ty- 
son, my  store  house  and  lot  in  the  town  of 
Carthage,  adjoining  the  public  square  and 
opposite  my  dwelling  house,  with  all  the 
buildings  thereon  situated,  during  the  term 
of  his  natural  life,  then  to  the  lawful  heirs 
of  his  body  in  fee  simple,  on  falling  of  such 
lawful  heirs  of  his  body,  then  to  his  right 
heirs  in  fee."  His  honor  in  the  court  below 
adjudged  that  under  this  will  Thomas  B. 
Tyson,  the  grandson,  took  an  estate  in  fee 
simple.  We  think  this  construction  the  prop- 
er one.  The  rule  in  Shelley's  Case  applies 
and  is  in  force  in  this  state.  Stames  v.  Hill, 
112  N.  C.  1,  16  S.  B.  1011,  22  L.  R.  A.  698. 
It  applies  to  devises  as  well  as  conveyances. 
Chamblee  v.  Broughton,  120  N.  C.  175,  27 
S.  E.  111.  It  applies  when  the  same  persons 
will  take  the  same  estate,  whether  they 
take  by  descent  or  purchase.  In  which  case 
they  are  made  to  take  by  descent;  but 
when  the  persons  taking  by  purchase  would 
be  different,  or  have  different  estates  than 
they  would  take  by  descent  from  the  first 
taker,  the  rule  does  not  apply,  and  the  first 
taker  is  confined  to  an  estate  for  life,  and 
'*the  heirs,  heirs  of  the  body,"  etc.,  take  as 
purchasers.  Ward  v.  Jones,  40  N.  C.  401. 
We  have  not  been  favored  with  either 
brief  or  argument  upon  the  part  of  the 
appellant  in  this  case,  and  are  at  a  loss  to 
understand  upon  what  words  in  the  para- 
graph of  the  will  he  relies  to  distinguish 
this  case  from  numerous  others  like  it  In 
the  books.  Patrick  v.  Morehead,  85  N.  C. 
62,  89  Am.  Rep.  684;  Leathers  v.  Gray, 
101  N.  C.  162,  7  S.  B.  657,  9  Am.  St  Rep. 
30.  The  limitation  over,  "on  failing  of 
such  lawful  heirs  of  the  body,  then  to  his 
right  heirs  in  fee,"  does  not  prevent  the  op- 
eration of  the  rule.  If  the  limitation  over 
had  been  to  "the  next  of  kin,"  then  the  rule 
would  not  apply.    **Any  words  added  to  the 


limitation  which  carry  the  estate  to  any 
other  person,  in  any  other  "Okanner,  or  in 
any  other  quality  than  the  canons  of  descent 
provide,  will  take  the  case  out  of  the  op- 
eration of  the  rule,  and  limit  the  first  taker 
to  a  life  estate."  May  v.  Lewis,  132  N.  C. 
117,  43  S.  B.  550.  .The  words  used  in  this 
case  are  "to  his  right  beirs  in  fee."  The 
limitation  over  carries  the  estate  Just  as  it 
would  go  under  the  canons  of  descent,  both 
in  manner  and  quality.  NlchcHls  v«  Gladden, 
117  N.  C.  497.  23  S.  B.  469. 
The  Judgment  is  affirmed. 


038  N.  C.  35) 

KBNNBDY  et  al.  v.  MANBSS  et  aL 

(Supreme  Court  of  North  Carolina.     April  4, 

1905.) 

DEEDS— DEBOBIFTION—TmCEBTAIlVTT—ADVBBn 
POSSESSION— INSTBUOTIONS—JUDOICENT. 

1. A  deed  describing  certain  property  as: 
"Beginning  at  a  white  oak,  running  south  of 
west  33  rods  to  a  stake;  thence  east  of  south 
83  rods  to  a  stake;  thence  west  of  north  83 
rods  to  the  beginning,  containing  six  acres  more 
or  less" — ^was  void  for  indefiniteness. 

2.  Where  certain  land  was  conveyed  by  a  deed 
void  for  indefiniteness  of  description,  an  in- 
struction that  if  tiie  land  so  conveyed  had  mark- 
ed boundaries,  as  testified  by  the  witnesses,  where 
the  boundaries  passed  through  wooded  lands, 
and  there  was  a  white  oak  marked  as  a  comer 
in  the  woods,  and  at  two  other  comers  there 
were  stakes,  and  at.  another  a  stake  that  was 
broken  off,  and  the  grantee  cultivated  every 
year  the  open  land  up  to  the  straight  lines  run- 
ning from  one.  stake  to  the  other,  used  the 
woods  for  a  pasture,  etc.,  and  the  fruit  from 
the  orchard,  these  would  constitute  known 
boundaries,  and  possession  thereunder  would 
ripen  into  title  by  20  years'  adverse  use,  was 
proper. 

3.  Where  defendant  claimed  land  sued  for  by 
adverse  possession,  that  plaintiffs  did  not  know 
defendant  claimed '  to  own  'the  land  on  which 
he  was  living  was  immaterial;  plaintiffis  being 
bound  to  ascertain  the  nature  of  defendant's 
claim. 

[Bd.  Note. — For  cases  In  point,  see  vol.  1« 
Cent  Dig.  Adverse  Possession,  {§  12^-133.] 

4.  Where,  in  an  action  to  recover  land,  one 
of  the  defendants  proved  title  to  the  tract  oc- 
cupied by  him  by  adverse  possession,  a  judg- 
ment directing  that  he  go  without  day,  and 
recover  of  plaintiff^  his  costs,  was  not  objec- 
tionable, as  taxing  all  costs  against  plaintiflte. 

Appeal  from  Superior  Court,  Moore  Coun- 
ty; Peebles,  Judge. 

Action  by  Duncan  Kennedy  and  others 
against  Thomas  W.  Maness  and  another. 
From  a  judgment  in  favor  of  defendant  Ma- 
ness, plalntiflls  appeal.    Affirmed. 

H.  F.  Seawell,  for  appellants. 


CLARK,  C.  J.  This  was  an  action  to  recov- 
er 216  acres  of  land  lying  in  one  body,  but 
in  four  separate  tracts.  The  defendants  an- 
swered, denying  plaintifTs'  title,  and  an  issue 
was  submitted  as  to  title  of  each  defendant 
in  his  respective  tract  The  plaintiffs  re- 
covered judgment  except  as  to  the  six  acres 
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of  which  the  defendant  T.  W.  Manees  was 
adjudged  owner,  and  another  tract  of  67 
acres*  with  respect  to  which  last  the  court 
below  granted  a  new  trial.  Upon  the  trial 
it  appeared  that  Thomas  W.  Maness  was  in 
possession  of  the  six  acres  claimed  by  him, 
and  was  not  in  possession  of  any  other  part 
of  said  lands.  To  this  be  claimed  title  by 
continuous  adverse  possession.  He  intro- 
duced a  deed  dated  16th  February,  1875, 
from  Ellas  Maness,  under  whom  the  plain- 
tiffs claim  by  virtue  of  mesne  conveyances 
from  the  purchaser  at  a  foreclosure  sale  un- 
der a  mortgage  executed  by  said  Blias  Ma- 
ness 22d  May,  1878.  The  aforesaid  convey- 
ance from  Blias  to  Thomas  W.  Maness  de- 
scribed the  property  as  follows:  ^'Beginning 
at  a  white  oak,  running  south  of  west  33 
rods  to  a  stake;  thence  east  of  south  83  rods 
to  a  stake;  thence  west  of  north  38  rods  to 
the  beginning,  containing  six  acres  more  or 
less."  It  was  in  evidence  that  the  defend- 
ant had  lived  on  the  said  six  acres  since 
1875;  that  this  six-acre  tract  was  surveyed 
for  Blias,  that  he  might  make  said  convey- 
ance to  his  son  Thomas;  that  there  are  lines 
around  the  six  acres;  that  there  is  a  public 
road  on  one  side;  that  through  the  woods 
part  there  is  a  chopped  line;  that  at  the 
beginning  there  was  a  white  oak,  with  a 
blaze  and  two  chops;  that  there  were  in 
1875,  and  there  still  are,  stakes  at  two  of 
the  other  three  comers;  that  Thomas  has 
cultivated  a  part  of  the  cleared  land  every 
year,  and  the  woods  he  has  used  as  pasture, 
except  a  part  of  it  which  he  cleared  up  and 
has  cultivated;  that  he  has  also  continu- 
ously used  the  fruit  from  the  orchard.  There 
was  conflicting  evidence  both  that  Thomas 
W.  Maness  has  occupied  and  used  said  six- 
acre  tract,  claiming  it  as  his  own,  continu- 
ously since  15th  February,  1876,  and,  on  the 
contrary,  that  he  rented  it  from  the  pur- 
chaser at  the  mortgage  sale,  which  was  left 
to  the  Jury,  who  found  for  the  defendant 

The  plaintifTs  contended  that  the  convey- 
ance from  Blias  Maness  to  Thomas  W.  Ma- 


ness, 15th  February,  1875,  was  void  for 
vagueness  In  the  above-recited  description. 
The  court  so  ruled,  and  admitted  the  paper 
only  as  a  declaration  of  Blias  bearlug  upon 
the  character  of  the  possession  by  Thomas 
of  said  six-acre  tract,  and  charged  the  Jury 
that  **it  they  should  find  from  the  evidence 
that  said  six-acre  tract  of  land  had  marked 
lines  and  boundaries,  as  testified  by  the  wit- 
nesses, where  said  lines  and  boundaries  of 
said  tract  passed  through  wooded  lands,  and 
there  was  a  white  oak  marked  as  a  comer 
in  said  woods,  as  testified  by  the  witnesses, 
and  at  two  other  comers  of  said  tract  there 
were  stakes,  and  at  the  other  corner  there 
had  been  a  stake  that  was  broken  off,  and 
that  Thomas  Maness  cultivated  every  year 
the  open  land  up  to  the  straight  lines  run- 
ning from  one  stake  to  the  other,  used  the 
woods  for  a  pasture,  and  for  wood,  timber, 
and  litter,  and  also  used  the  fruit  from  the 
orchard,  these  would  constitute  such  known 
and  visible  boundaries  as  to  make  a  posses- 
sion thereunder  that  would  ripen  into  title 
by  20  years'  adverse  possession  as  afore- 
said.** The  plaintiffs  excepted,  and  assigned 
the  same  as  error.  The  court  further  in- 
structed the  Jury  that:  'The  fact  that  the 
plaintiffs  did  not  know  how  Thomas  W. 
Maness  claimed  to  hold  the  land  upon  which 
he  was  living  has  nothing  to  do  with  this 
case.  It  was  the  duty  of  the  plaintiffs,  be- 
fore they  undertook  to  buy,  to  go  to  this 
party  and  find  out  how  he  held."  The  plain- 
tiffs excepted  to  this  instruction,  and  as- 
signed the  same  as  error.  In  none  of  these 
particulars  do  we  find  any  error. 

The  plaintiffs  also  contend  that  there  was 
error  in  taxing  all  the  costs  against  the 
plaintiffs,  but  the  Judgment  provides  only 
that  "Thomas  W.  Maness  go  without  day,  and 
recover  of  the  plaintiffs  his  costs  of  this  ac- 
tion." To  this  he  is  certainly  entitled.  The 
costs,  between  the  plaintiffs  and  the  other 
defendant,  are  a  matter  for  adjudication  in 
the  several  Judgments  between  them. 

No  error. 
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(SnpreoM  Court  of  North  Carolina.    April  4, 

1905.) 

SAILBOADB—FIBEeh-rBVIDENGB— TRAIN    SHEETS— 
HEAB8AT— IN8TBUGTI01TS. 

1.  Where*  in  an  action  against  a  railroad  for 
hnming  cotton,  it  became  material  to  show  at 
what  time  defendant's  wrecking  train  reached  a 
certain  station  on  the  day  in  question,  the  dis- 
patcher's train  sheet  for  that  day,  kept  in  the 
usoal  course  of  bnsiness,  on  which  the  dispatch- 
er testified  that  he  marked  the  time  of  the 
arrival  and  departure  of  the  train  as  telegraph- 
ed to  him  by  the  operator  at  the  station,  was 
not  objectionable  as  hearsay. 

2.  In  an  action  against  a  railroad  for  bnm- 
ing  cotton,  a  request  to  charge  that  if  the  jury 
found  that  the  fire  originated  from  sparks  from 
defendant's  engine  the  presumption  was  that 
the  sparks  were  negligently  emitted,  and  that 
such  presumption  arose  whether  the  fire  started, 
on  the  outside  or  inside  of  the  building  contain- 
ing the  cotton,  was  properly  refused ;  the  court 
having  charged  that  if  the  fire  originated  from 
sparks  from  defendant's  engine  the  presump- 
tion was  that  the  sparks  were  negligently  emit- 
ted, and  that  if  defendant  had  failed  to  rebut 
such  presumption  they  should  find  that  the  cot- 
ton was  burned  by  reason  of  defendant's  negli- 
gence. 

Appeal  from  Superior  Court,  Wake  County; 
Long,  Judge. 

Action  by  the  Piremen's  Insurance  Com- 
pany and  others  against  the  Seaboard  Air 
Line  Railway.  From  a  judgment  in  favor 
of  defendant,  plalntUTs  appeal.    Affirmed. 

Plaintiffs  alleged  that  on  the  10th  day  bf 
October,  1902,  certain  cotton,  upon  which 
plaintiff  companies  had  Issued  policies  of  in- 
surance^ was  burned  by  the  negligence  of 
the  defendant's  agents  and  servants;  that, 
by  reason  of  the  destruction  of  said  cotton, 
plaintiffs  were  compelled  to  pay  the  value 
thereof;  that  the  owners  of  said  cotton  trans- 
ferred and  assigned  to  the  plaintiffs  all 
rights  of  action  which  they  had  against  the 
defendant  company  for  the  negligent  burn- 
ing thereof.  Defendants  denied  the  materiaT 
allegations  in  the  complaint  The  parties 
went  to  trial  upon  the  following  issues:  "(1) 
Was  the  property  of  the  Hamlet  Ice  Com- 
pany Insured  by  the  plaintiffs,  as  alleged  in 
the  complaint,  at  the  time  it  was  burned? 
Answer.  Yes.  (2)  Was  the  said  property 
burned  by  the  negligence  of  the  defendant 
company,  as  alleged  in  the  complaint?  An- 
swer. No."  From  a  judgment  upon  the  ver- 
dict the  plaintiffs  appealed. 

Busbee  &  Busbee  and  Douglass  ft  Simms, 
for  appellants.  Day  &  Bell  and  X.  B.  Wo- 
mack,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts).  In 
the  trial  of  this  cause  it  became  material 
to  show  at  what  time  the  defendant's  wreck- 
ing train  No.  371  reached  Hamlet  the  sta- 
tion on  defendant's  road  at  which  the  cot- 
^n  was  burned.    Defendant  introduced  one 


C.  Lane,  who  testified  that  he  was  employed 
by  the  defendant  road  as  train  dispatcher 
on  19th  October,  1902;  that  it  was  his  duty 
to  keep  a  record  of  the  arrival  and  depar- 
ture of  all  trains  at  all  telegraph  stations; 
that  the  record  was  made  and  kept  on  the 
train  sheet;  at  the  time  trains  arrived  at 
and  left  stations,  the  operator  at  such  sta- 
tions notified  the  dispatcher,  who  Imme- 
diately recorded  on  the  sheet  the  time  as  It 
was  reported  to  him;  that  such  sheet  con- 
stituted a  record  of  the  arrival  and  depar- 
ture of  all  trains;  that  he  governed  the 
movements  of  trains  by  such  record;  that  on 
the  19th  of  October,  1902,  the  official  report 
was  sent  him,  and  that  he  Immediately  re- 
corded thereon  the  time  of  the  arrival  of 
the  extra  train,  which  was  the  wrecking 
train  at  Hamlet  of  that  date;  and  that  he 
had  the  record  before  him.  The  defendant 
then  offered  the  record  In  evidence,  for  the 
purpose  of  showing  the  time  of  the  arrival 
of  the  wrecking  train  at  Hamlet  which  wit- 
ness McDonald  testified  was  taken  charge 
of  by  shifting  engine  No.  371  on  its  arrival. 
(Objection^)  The  court  ruled  that  the  wit- 
ness could  refresh  his  recollection  by  an  in- 
spection of  the  record,  enabling  him  to  speak 
touching  his  own  acts  at  the  time  with 
regard  to  the  matter  under  inquiry,  which 
at  that  time  ruled  out  the  declaration  which 
any  other  agent  of  the  company  made  to 
him  at  the  time,  by  wire  or  otherwise.  The 
witness  stated  that  he  could  not  state  of  his 
own  personal  knowledge  the  time  at  which 
the  wrecking  train  arrived  at  Hamlet  The 
court  admitted  the  record  in  evidence,  show- 
ing the  entries  made  by  witness  of  state- 
ments made  to  him  by  wire  from  the  agent 
of  the  defendant  at  Hamlet  as  to  arrival  and 
departure  of  said  wrecking  train,  to  which 
plaintiff  duly  excepted.  Defendant  also  In- 
troduced one  J.  W.  Hunt  who  testified  that 
he  was  employed  by  defendant  company  as 
conductor,  and  that  as  such  he  ran  wrecking 
train  on  October  19,  1902,  from  Raleigh  to 
Hamlet;  that  it  arrived  at  Hamlet  at  12:37. 
Witness  Is  then  shown  a  book  which  he  iden- 
tifies as  a  register,  showing  the  time  of  ar- 
rival, which  he  says  is  kept  at  Hamlet;  that 
it  was  his  duty  to  register  the  arrival  of  the 
train,  and  that  he  did  register  it  on  that  day. 
He  identifies  the  entry  in  his  own  hand- 
writing: "Extra  train.  Time  arrival.  12:37 
p.  m.'*  Signed  by  him,  and  also  by  engine- 
paan.  This  last  record  was  offered  by  de- 
fendant in  corroboration  of  witness  Hunt 
and  the  court  admitted  it  for  that  purpose, 
so  instructing  the  jury. 

It  is  contended  by  the  plaintiffs  that  the 
"train  sheets"  are  not  admissible,  because, 
while  containing  entries  made  by  the  train 
dispatcher  in  the  usual  course  of  business, 
he  had  no  personal  knowledge  of  the  truth 
of  the  statements  recorded;  that  he  simply 
recorded  information  derived  from  the  op- 
erator at  Hamlet  a  hundred  miles  or  more 
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distant  from  Raleigh.  This,  tbey  say.  is  but 
hearsay.  The  defendant,  on  the  other  hand, 
contends  that  the  entry  made  by  the  train 
dispatcher,  although  based  upon  information 
derived  from  the  operattxr,  by  reason  of  the 
circumstances  under  and  the  manner  in 
which  the  information  was  communicated.  Is 
surrounded  by  all  possible  safeguards  against 
error,  uncertainty,  or  falsehood,  and  there- 
fore comes  within  the  exception  to  the  gen- 
eral rule  excluding  hearsay  evidence.  The 
question  is  of  first  impression  in  this  state. 
We  have  given  it  careful  and  anxious  con- 
sideration, desiring  to  make  no  departure 
from  the  well-settled  principles  of  the  law 
of  evidence  or  the  decisions  of  this  court,  at 
the  same  time  recognizing  and  keeping  in 
view  the  duty  of  the  court  to  make  diligent 
effort  to  find  in  those  general  principles  such 
safe  and  reasonable  adaptability  that  in  the 
changing  conditions  of  social,  commercial, 
and  industrial  life  there  may  be  no  wide  di- 
vergence In  the  decisions  from  the  standards 
by  which  men  are  guided  and  controlled  in 
important  practical  affairs.  The  law  of  evi- 
dence, based  upon  certain  more  or  less  well- 
defined  general  rules  evolved  from  experi- 
ence, has  been  molded  by  Judicial  decision 
and  legislative  enactment  into  a  system  hav- 
ing for  its  end  and  purpose,  and  believed 
to  be  adapted  to,  the  discovery  of  truth  in 
Judicial  proceedings.  Mr.  Greenleaf  says: 
"In  the  ordinary  affairs  of  life  we  do  not 
require  demonstrative  evidence,  because  it 
is  not  consistent  with  the  nature  of  the  sub- 
ject, and  to  insist  upon  it  would  be  unrea- 
sonable and  absurd.  The  most  that  can  be 
afllrmed  of  such  things  is*  that  there  is  no 
reasonable  doubt  concerning  them."  Prof. 
Thayer  says,  "The  law  of  evidence  is  the 
creature  of  experience  rather  than  logic." 
"The  distinctions  of  the  law  are  founded  on 
exx>erience,  not  on  logic.  It  therefore  does 
not  make  the  dealings  of  men  dependent 
upon  mathematical  certainty."  Holmes,  Com. 
Law,  156.  "It  is  no  doubt  true  that  to  a 
very  great  extent  the  law  of  procedure,  as 
well  as  the  primary  law,  is  founded,  not  on 
the  experience  of  isolated  persons,  but  the 
general  experience  of  men  engaged  in  the 
business  and  vocation  of  life."  1  Elliott,  8 
3.  The  courts  early  adopted,  and  have  at 
all  times  rigidly  adhered  to,  the  rule  that 
witnesses,  in  testifying,  must  be  confined 
to  that  which  is  within  their  personal  knowl- 
edge, and  that  which  Is  but  hearsay  must 
be  excluded.  1  Qreenleaf  (16th  Ed.)  08;  1 
Elliott  on  Ev.  215.  The  wisdom  of  this  gen- 
eral rule,  and  the  reason  upon  which  it  is 
founded,  are  obvious,  and  require  no  vindi- 
cation or  discussion.  The  courts,  however, 
soon  found  from  experience  that  unless  ex- 
ceptions were  made  to  the  general  rule  it 
would  be  impossible  in  many  cases  to  estab- 
lish the  truth;  that  legal  rights  would  be 
sacrificed,  and  wrongs  be  without  remedy. 
Judge  Elliott  says:    "As  already  stated,  it 


was  conceived  originally  that  witnesses 
should  always  be  present,  but  this  was  found 
impracticable.  In  consequence,  the  general 
rule  has  become  honeycombed  with  so-called 
'exceptions.'  The  grounds  of  making  these 
exceptions  differ  as  do  the  different  excep- 
tions. The  ground  as  to  same  is  that  the 
hearsay  is  rendered  necessary  by  the  diffi- 
culty of  other  proof;  as  to  others,  the  ground 
is  that,  owing  to  the  circumstances  under 
which  certain  declarations  were  made,  some 
guaranty  of  their  reliability  *is  furnished 
other  than  the  mere  fact  of  their  having 
been  made;  that  1b,  the  circumstances  add 
peculiar  weight  to  this  evidence,  and  dis- 
pense with  the  ordinary  tests  of  credibility." 
1  Elliott,  320.  The  general  and  well-rec- 
ognized exceptions  are  stated  in  Elliott  on 
Ev.  831;  1  Oreenleaf,  114.  Prof.  Wlgmore 
says  that  the  reasons  upon  which  the  ex- 
ceptions are  based  are  "circumstantial  guar- 
anty of  trustworthiness  and  necessity."  11 
Wlgmore,  Ev.  ff  1420.  The  principle,  with  Its 
limitations.  Is  well  stated  by  Jessell,  M.  B., 
in  Sugden  v.  St  Leonards,  L.  R.  1  Pro.  Div. 
(1875-76)  154  (241).  He  says:  "Now,  I  take 
It,  the  principle  which  underlies  all  these  ex- 
ceptions is  the  same.  In  the  first  place,  the 
case  must  be  one  In  which  it  is  difficult  to 
obtain  other  evidence,  for  no  doubt  the 
ground  for  admitting  the  exception  was  that 
very  difficulty.  In  the  next  place,  the  de- 
clarant must  be  disinterested;  that  is,  disin- 
terested in  the  sense  that  the  declaration 
was  not  made  in  favor  of  his  interest.  And, 
thirdly,  the  declaration  must  be  made  be- 
fore dispute  or  litigation,  so  that  it  was  made 
without  bias  on  account  of  the  existence  of 
a  dispute  or  litigation  which  the  declarant 
might  be  disposed  to  favor.  Lastly — and  this 
appears  to  me  one  of  the  strongest  reasons 
for  admitting  it — ^the  declarant  must  have 
had  peculiar  means  of  knowledge,  not  pos- 
sessed in  ordinary  cases." 

Among  the  exceptions  to  the  general  rule 
we  find  "entries  and  declarations  of  third 
parties  made  in  the  regular  course  of  duties 
or  business."  Such  entries  are  of  two  kinds: 
First,  those  made  by  the  entrant  respecting 
a  transaction  conducted  by  or  matter  known 
to  him  personally,  in  which  no  other  person 
has  taken  any  part  Second,  those  made  by 
the  entrant  upon  information  communicated 
to  him  by  some  other  person  acting  in  the 
line  of  his  duty  to  make  report  to  him.  The 
entries  made  by  the  train  dispatcher  fall 
within  this  class.  It  is  undoubtedly  the  gen- 
eral rule  that  if  the  entrant  and  the  person 
making  the  report  upon  which  the  entry  is 
made  are  both  living  and  available,  they 
should  be  produced  to  testify  to  the  truth 
of  the  subject-matter  of  the  entry;  that  if 
one  be  living  and  available,  and  the  other 
dead  or  unavailable — that  Is,  insane  or  be- 
yond the  ■  process  of  the  court — the  entry 
may  be  introduced  upon  the  testimony  as  to 
its  authenticity  of  the  living,  available  per- 
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BOD.     Can  the  entry  be  admitted  when,  as 
in  the  case  before  ub,  the  entrant  is  living, 
and  the  person  upon  whose  report  the  entry 
is  made  is  not  produced  nor  his  absence 
accounted  for?    Mr.  Qreenleaf»  referring  to 
the  decisions  of  the  courts  in  respect  to  the 
admissibility    of  this   class,    says:     "Other 
courts    •    •    •    admit   them    [the   entries] 
without  accounting  for  the  original  observer, 
on  the  sound  consideration  that  it  is  prac- 
tically impossible  in  mercantile  conditions  to 
trace  and  pA)cure  every  one  of  the  many  in- 
dividuals  who   reported   the  transactions." 
1  Greenleaf ,  120a.    He  says  that  other  courts 
refuse  to  permit  such  entries  to  be  intro- 
duced.   Judge  Blliott,  quoting  the  language 
of  Mr.  Greenleaf,  says:     ''We  are  inclined 
also  to  agree,  in  the  main,  with  the  writer 
quoted  in  the  last  preceding  section,  but  not 
entirely  without  qualification.    It  may  be — 
although,  as  shown  by  the  authorities  there 
cited,  there  is  sharp  conflict  among  the  au- 
thorities— ^that  such  entries  are  admissible 
in  a  proper  case,  when  duly  authenticated, 
on  proof  that  the  informant  knew  the  facts 
or  properly  reported  them,  even  though  he 
is  not  put  upon  the  stand,  especially  if  he  is 
unavailable;   and  there  are  authorities  look- 
ing very  decidedly  in  that  direction  in  addi- 
tion to  those  referred  to  in  the  preceding 
section."    Citing  Meyor  v.  Brown,  130  Mich. 
449,  90  N.  W.  285;   ConUnental  Nat  Bank  v. 
First  Nat  Bank,  108  Tenn.  374,  68  8.  W.  497; 
Donovan  v.  R.  B.,  158  Mass.  450,  33  N.  B. 
583.    Prof.  Wigmore,  after  a  very  interesting 
discussion  of  the  question  in  its  several  as- 
pects, says:     "The  conclusion,  then,  is  that, 
when  an  entry  is  made  by  one  person  in  the 
regular  course  of  business,  recording  an  oral 
or  written  report  made  to  him  by  one  or 
more  persons  in  the  regular  course  of  busi- 
ness of  a  transaction  lying  in  the  personal 
knowledge  of  the  latter,  there  is  no  objec- 
tion to  receiving  that  entry,    •    •    •    pro- 
vided the  practical  inconvenience  of  produc- 
ing on  the  stand  the  numerous  persons  thus 
concerned  would  in  the  particular  case  out- 
weigh the  probable  utility  of  doing  so.    Why 
should  not  this  conclusion  be  accepted  by 
the  courts?    Such  entries  are  dealt  with  In 
that  way  in  the  most  important  undertakings 
of  mercantile  and  industrial  life.    They  are 
the   ultimate    basis   of   calculation,    invest- 
ment, and  general  confidence  in  every  busi- 
ness enterprise;    nor  does  the  practical  im- 
possibility of  obtaining  constantly  and  per- 
manently the  verification  of  every  employer 
affect  the  trust  that  is  given  to  such  books. 
It  would  seem  that  expedients  which   the 
whole  business  would  recognize  as  safe  could 
be  sanctioned,  and  not  discredited  by  courts 
of  justice.     When  it  is  a  mere  question  of 
whether  provisional  confidence  can  be  placed 
In  a  certain  class  of  statements,  there  can- 
not profitably  and  sensibly  be  one  rule  for 
the  business  world  and  another  for  the  court- 
room.   The  merchant  and  the  manufacturer 


must  not  be  turned  away  remediless  because 
methods  in  which  the  entire  community 
places  a  just  confidence  are  a  little  difficult 
to  reconcile  with  technical  judicial  scruples 
on  the  part  of  the  same  persons  who,  as  at- 
torneys, have  already  employed  and  relied 
upon  the  same  methods.  In  short,  courts 
must  here  cease  to  be  pedantic,  and  endeavor 
to  be  practical."  We  have  made  these  ex< 
tracts  from  the  works  of  three  standard 
American  authors  on  the  law  of  evidence  to 
show  the  trend  of  thought  and  opinion  upon 
the  admissibility  of  entries  falling  within 
the  class  under  discussion.  An  examination 
of  the  decided  cases  discovers  a  conflict  of 
authority.  In  Fielder  v.  Collier,  13  Ga.  495, 
the  action  was  assumpsit  for  balance  due  on 
account  The  defendant  shipped  to  plain- 
tifTs  for  sale,  as  commission  merchants,  cot- 
ton upon  which  they  obtained  advancements. 
The  cotton,  when  sold,  brought  less  than 
the  amount  advanced.  The  action  was 
brought  for  the  difTerence.  For  the  purpose 
of  showing  the  items  making  up  the  account, 
including  expenses  of  selling,  etc,  the  plain- 
tiffs offered  to  show  a  transcript  from  their 
books  (this,  under  the  rule  of  practice  in 
that  state,  was  admissible,  if  at  all,  as  the 
original).  The  testimony  was,  upon  objec- 
tion, excluded.  Upon  appeal,  Lumpkin,  J., 
said:  "Shall  this  proof  be  received,  or  shall 
the  plaintiffs  be  compelled  to  go  behind  the 
books  thus  verified  by  the  clerks  who  kept 
them,  and  resort  to  each  of  the  subagents 
who  participated  in  the  transaction  and  sale 
of  this  produce?  Are  not  the  entries  thus 
made  in  the  usual  course  of  business  of  this 
extensive  trading  establishment,  and  as  a 
part  of  the  proper  employment  of  the  wit- 
nesses who  prove  then),  not  only  the  best 
but  the  only  reliable  evidence  which  it  is 
practicable  to  procure?  •  •  •  They  re- 
port to  the  clerks  who  keep  the  books  of  the 
concern,  and  their  functions  are  performed. 
It  is  not  reasonable  to  suppose  that  they  can 
remember  the  multitude  of  transactions  thus 
occurring  every  day.  After  the  lapse  of  a 
very  brief  period,  the  clerks  themselves  could 
only  call  to  mind  what  had  been  done  by  re- 
ferring to  their  entries  and  memoranda." 

The  exact  question  is  presented  and  'de- 
cided in  Donovan  v.  B.  B.,  168  Mass.  450,  33 
N.  E.  688.  The  defendant  offered,  for  the 
purpose  of  showing  the  position  of  a  train 
at  a  certain  time,  the  train  sheets  kept  by  the 
dispatcher,  with  the  testimony  of  the  person 
who  made  them.  The  facts  are  singularly 
like  those  before  us  in  respect  to  the  manner 
in  which  the  entries  were  made.  This  may  be 
explained  by  the  fact  that  all  railroads  nee* 
essarily  have  some  approved  system  of  con- 
trolling the  movement  of  trains  and  keeping 
a  record  thereof,  using  the  telegraph  offices 
on  their  line  of  road  as  the  medium  for  com- 
munication. It  would  be  impossible,  without 
the  most  disastrous  reisults,  to  do  otherwise. 
I  Barker,  J^  says:  "The  failure  to  produce  the 
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East  Summeryille  operator  is  relied  upon  by 
the  plaintiff  as-  one  ground  for  his  contention 
that  the  entries  were  not  shown  to  be  com- 
petent evidence."  He  proceeds  to  note  cases 
holding  inadmissible  certain  shopbook  en- 
tries, and  says:  '*But  no  entries  were  trans- 
ferred to  the  dispatcher's  sheet  from  the 
sheet  kept  at  the  East  Summeryille  Station. 
As  telegraphic  messages  are  read  by  sound, 
as  well  as  automatically  recorded  in  sym- 
bols, these  entries  stand  upon  the  same  foot- 
ing as  if  made  from  oral  statements  uttered 
at  the  indicated  station  and  audible  in  the 
dispatcher's  office."  The  reasoning  of  the 
learned  Judge  is  so  satisfactory  to  our  minds 
that  we  quote  his  language:  "It  is  clear  that 
the  sheet  was  worse  than  useless  if  its  state- 
ments, as  seen  by  the  dispatcher,  were  not 
accurata  Every  interest  of  the  defendant 
demanded  that  an  entry,  when  made,  should 
be  true,  and  no  reason  can  be  conceiyed  why 
the  defendant  should  procure  or  permit  a 
false  or  incorrect  entry  to  be  placed  under 
the  eye  of  the  official  who  controlled  the 
movement  of  its  trains;  nor  is  there  any  rea- 
son to  presume  that  the  operator  who  observ- 
ed the  passing  of  the  train  at  the.  station 
and  telegraphed  the  information  to  the  dis- 
patcher's office,  or  the  person  who  there  re- 
ceived the  messages  and  made  the  entries  on 
the  sheet,  had  any  interest  to  mistake  the 
facts  or  to  make  false  entries.  The  system 
was  the  established  course  of  the  defendant's 
business,  so  that  the  sheet  was  not  an  acci- 
dental memorandum,  and  every  step  by  which 
the  information  spread  upon  it  was  gathered, 
transmitted,  and  entered  was  an  act  perform- 
ed by  some  person  in  the  line  of  his  duty  and 
in  the  usual  course  of  his  employment,  under 
a  sanction  tending  to  make  his  statements 
true,  and  these  acts  were  so  connected  with 
and  dependent  upon  each  other  as  to  form 
parts  of  one  transaction."  The  case  most 
strongly  relied  upon  by  the  plaintiffs,  sustain- 
ing their  exception,  is  R.  R.  Co.  v.  Noel,  77 
Ind.  110,  121.  The  character  of  the  entries 
do  not  very  clearly  appear.  The  court  cites 
DO  authorities,  and  disposes  of  the  question 
quite  summarily.  It  Is  simply  stated  that 
the  defendant  offered  as  evidence  "the  entries 
In  books."  It  does  not  appear  how  they  were 
authenticated,  by  whom,  or  upon  what  basis 
they  were  made.  The  case  is  noticed  by  the 
Massachusetts  court  as  being  "entries  pos- 
sibly similar."  The  decision  is  not  very  sat- 
isfactory as  an  authority,  because  of  the 
meager  statement  of  the  facts.  Many  of  the 
cases  cited  by  the  plaintiffs  are  based  upon 
construction  of  the  "book  debt  laws"  of  the 
states.  Some  of  them  do  not  come  within 
any  of  the  exceptions  to  the  general  rule. 
We  find  no  case  directly  In  point,  or  giving 
OS  much  aid  in  our  Reports.  In  Fairley  v. 
Smith,  87  N.  C.  367,  42  Am.  Rep.  522,  it 
was  held  that  market  reports  published  in 
newspapers,  when  the  information  was  gath- 
ered from  reliable  sources,  were  admissible. 


The  record  made  by  one  appointed  for  that 
purpose  by  the  signal  service  bureau  of  the 
state  of  the  weather  held  admissible.  Knott 
T.  B.  R.,  88  N.  G.  73,  8  S.  E.  735,  2  Am.  St 
Rep.  321.  Prof.  Wlgmore  suggests  that  when 
an  entry  Is  made  in  the  usual  course  of  busi- 
ness, based  upon  reports  made  by  one  whose 
duty  it  is  to  make  such  report,  but  who  is 
not  required  to  make  and  keep  any  record  of 
the  transaction,  the  entry  so  made  is  admis- 
sible upon  the  ground  of  necessity,  growing 
out  of  the  fact  that  it  is  not  to  be  exi>ected 
that  the  person  making  such  report  would 
remember  the  fact  reported,  and  that  he  is 
therefore  unavailable  in  a  legal  sense.  It  Is 
not  to  be  expected  that  an  operator,  who  re- 
ports to  the  dispatcher  the  time  of  arrival 
and  departure  of  a  number  of  trains  daily, 
could  undertake  to  testify  from  memory  the 
hour  and  minute  of  each  arrival  or  departure. 
He  has  no  duty  imposed  upon  him  to  do  so. 
If  he  did  undertake  to  testify,  as  in  this  case, 
three  years  after  the  eveQt,  but  little  credence 
would  be  attached  to  his  testimony.  For 
practical  purposes,  he  is  as  essentially  un- 
available as  if  dead  or  insane.  We  are  of 
the  opinion  that,  applying  either  test,  trust- 
worthiness or  necessity,  the  entries  made  on 
the  train  sheets  were  admissible.  It  has  oc- 
curred to  our  minds  that  possibly  the  train 
sheet  is  admissible  as  a  quasi  public  record. 
It  is  true  that  neither  of  the  persons  making 
it  are  sworn  officers,  yet  it  is  well  settled,  and 
now  recognized  by  all  courts,  that  common 
carriers  in  the  operation  of  their  trains  are 
discharging  a  public  duty,  with  many  of  the 
incidents  attaching  to  public  agencies.  It 
would  seem  not  unreasonable  that  courts 
should  give  to  their  records,  made  in  the  dis- 
charge of  such  duty,  and  meeting  the  other 
requirements  of  public  records,  the  same  rec- 
ognition as  is  given  to  such  records.  It  is 
not  easy  to  see  why  this  entry  Is  not  sur- 
rounded by  the  same  "circumstantial  guar- 
anty of  trustworthiness"  as  an  entry  made 
under  similar  conditions  by  a  clerk  in  a  pub- 
lic office.  We  do  no  more  than  suggest  this 
view.  The  exception  must  be  overruled.  We 
deem  it  proper  to  say  that  in  nothing  said 
herein  do  we  wish  to  be  understood  as  open- 
ing the  door  to  other  testimony  than  that 
permitted  by  the  statutes  in  force  in  this 
state  in  regard  to  book  debts.  Code,  §9  591- 
593;  Acts  1897,  p.  659,  c  480.  The  plaintiffs 
requested  his  honor  to  charge  the  Jury: 
"That,  if  the  Jury  shall  find  from  the  evi- 
dence that  the  fire  originated  from  sparks 
from  an  engine  of  the  defendant  railroad 
company,  the  presumption  is  that  the  sparks 
were  negligently  emitted  (and  such  presump- 
tion arises  whether  the  fire  started  on  the 
outside  or  inside  of  the  compress  building)." 
This  was  declined.  His  honor,  at  the  request 
of  the  plaintiffs,  charged  the  Jury:  "That,  if 
the  jury  shall  find  from  the  evidence  that  the 
fire  originated  from  sparks  from  an  engine 
of  the  defendant  railroad  company,  the  pre- 
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8iimptl(m  Is  tbat  the  sparks  were  negUgently 
emitted.  And,  if  the  Jury  shall  farther  find 
that  the  defendant  railroad  company  has 
failed  to  rebut  such  presumption,  the  Jury 
should  answer  the  second  issue  'Yes.' " 

We  find  no  error  in  the  refusal  of  the  court 
below  to  give  the  third  special  instruction, 
and  think  that  the  fourth  instruction  given 
presented  to  the  Jury  the  law  governing  the 
defendant's  liability,  if  they  found  that  the 
defendant  company  burned  the  cotton.  We 
have  examined  the  entire  record  with  care. 
His  honor's  charge  is  clear,  full,  and  correct 
It  would  seem  that  the  real  question  around 
which  the  controversy  was  fought  out  and 
decided  was  whether  the  cotton  was  set  fire 
to  and  burned  by  the  defendant's  engine. 
The  Judgment  must  be  aflarmed. 

AflOrmed. 


088  N.  C.  627) 


STATB  r.  TYSON. 


(Supreme  Court  of  North  Carolina.    April  4, 

1905.) 

lOBMBB  JSOPABDT  — inSTBIAX  — POWBB  OT 
00X7BT— INTOXICATION   0»  JUBOB. 

1.  In  capital  as  well  as  other  cases  the  trial 
judge  may,  in  his  discretion,  discharge  the  Jury, 
and  order  a  mistrial,  when  necessary  to  attam 
the  ends  of  jastice,  but  must  find  the  facts  fully 
and  place  them  on  record,  so  that  on  a  plea  of 
former  jeopardy  the  action  of  the  court  may  be 
reviewed. 

2.  Where,  during  the  trial  of  a  capital  case, 
one  of  the  juroirs  Became  erossly  intoxicated,  so 
that  all  efforts  to  render  him  fit  for  duty  were 
unavailing,  the  court  was  justified  in  dischar- 
ging the  jury  and  declaring  a  mistrial 

> 

Appeal  from  Superior  Court,  Scotland 
County;  Bryan,  Judge. 

Rufus  Tyson,  alias  Morrison,  was  convict- 
ed of  murder,  and  appeals.    Affirmed. 

The  Attorney  General,  for  the  State. 


BROWN,  J.  Only  one  exception  is  pre- 
sented in  the  record,  and  that  arises  upon  the 
refusal  of  the  court  to  sustain  the  plea  of 
former  Jeopardy  and  discharge  the  prisoner. 
It  appears  that  the  prisoner  was  placed  on 
trial  under  the  same  bill  of  indictment  at  the 
April  term  before  Judge  Bryan,  who  dis- 
charged the  Jury,  after  4^  days,  on  account 
of  the  drunken  condition  of  a  Juror,  which 
incapacitated  him  from  further  service. 
BYom  the  findings  of  the  court  we  gather 
that  after  the  evidence  was  closed,  and  pend- 
ing argument,  it  was  discovered  that  one  of 
the  Jurors,  one  Oovington,  had  without  per- 
mission, authority,  or  knowledge  of  the  court 
or  its  officers  gone  to  his  home,  and  procured 
a  quantity  of  liquor,  and  was  in  a  grossly 
Intoxicated  condition  on  Friday  night;  that 
he  had  been  drinking  secretly  all  during  the 
trial:  that  on  Saturday  morning,  the  last  day 


of  the  term,  the  Juror  was  In  a  very  nervous 
and  besotted  condition,  and  unfit  for  duty, 
and  that  unavailing  efforts  were  made  to  ren- 
der him  fit;  whereupon  the  court  discharged 
the  Jury,  and  made  a  mistrial,  after  making 
a  full  and  complete  finding  of  facts,  as  ap- 
pears of  record. 

It  is  well  settled,  and  admits  of  no  con- 
troversy, that  in  all  cases,  capital  included, 
the  court  may  discharge  a  Jury  and  order  a 
mistrial  when  it  is  necessary  to  attain  the 
ends  of  Justice.    It  is  a  matter  resting  in  the 
B6und  discretion  of  the  trial  Judge;   but  in 
capital  cases  he  is  required  to  find  the  facts 
fully,  and  place  them  upon  record,  so  that 
upon  a  plea  of  former  Jeopardy,  as  in  this 
case,  the  action  of  the  court  may  be  review- 
ed.. It  is,  then,  the  duty  of  this  court  to  say 
whether  the  findings  of  fact  made  by  Judge 
Bryan  and  appearing  in  the  record  warrant- 
ed him  in  making  a  mistrial  in  this  case.  We 
have  no  hesitation  in  declaring  they  fully 
Justify  his  action,  and  that  his  honor  Judge 
Peebles   properly   overruled   the   prisoner's 
plea  of  former  Jeopardy.    We  adhere  to  the 
maxim  of  the  common  law,  as  Incorporated 
in  the  .federal  Constitution,  that  no  person 
shall  be  twice  put  in  Jeopardy  of  life  or  limb 
for  the  same  offense.    It  has  been  adopted 
and  acted  upon  in  this  country  from  the  foun- 
dation of  the  government  to  the  present  time. 
Qarrigues'  Case  (1705)  2  N.  C.  241;    Jeffer^ 
son's  Case,  66  N.  C.  309;  McGimsey's  Case, 
80  N.  C.  379,  30  Am.  Rep.  90;   and  Honey- 
cutt's  Case,  74  N.  C.  391.    Where  a  Jury  has 
been  impaneled  and  charged  with  a  capital 
felony,  and  the  prisoner's  life  put  in  Jeop- 
ardy, the  court  has  no  power  to  discharge 
the  Jury,  and  hold  the  prisoner  for  a  second 
trial,  except  in  cases  of  absolute  necessity. 
McGimsey's  Case,  supra.    Where  such  abso- 
lute necessity  appears  from  the  findings  of 
the  court,  and  in  consequence  thereof  the 
Jury  has  been  discharged,  then  in  legal  con- 
templation there  has  been  no  trial.    The  fact 
that  the  incapacity  and  illness  of  the  Jnrar 
is  brought  about  by  his  own  gross  miscon- 
duct makes  no  difference,  so  far  as  the  in- 
terests of  Justice  are  concerned.    The  result 
la  the  same.    If  we  adopted  the  contention 
of  the  prisoner  in  this  case,  it  would  be  with- 
in the  power  of  a  drunken  Juror  to  entirely 
defeat  the  ends  of  Justice  if  he  could  get  liq- 
uor enough  to  continue  his  IntoxlcatioiL    The 
court  is  in  no  way  responsible  through  its 
officers,  so  far  as  we  can  see,  for  the  deplor- 
able condition  of  the  juror.    There  was  noth- 
ing else  his  honor  could  do  except  declare  the 
facts  and  discharge  the  Jury.    From  these 
facts  the  law  adjudges  there  has  been  no  tri- 
al.   State  V.  Scruggs,  115  N.  C.  806,  20  S.  EL 
720;    State  v.  Washington,  89  N.  C.  535,  45 
Am.  Rep.  700,  and  90  N.  C.  664;    State  r. 
Jenkins,  116  N.  0.  972,  20  &  B.  102L 

No  error. 
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(138  N.  C.  S2) 

THOMPSON  et  al.  ▼•  OEUMP. 

(Supreme  Court  of  North  Garolina.    April  4» 

1905.) 

WHXS  ^  001T8TBUGTI0N  —  BULB    IN    BBXLUBT'S 

CASS— DOWXB« 

Under  a  will  giving  all  teatator'a  land  to 
his  son  for  life,  with  remainder  *'to  hia  lawful 
heirs,  born  of  his  wife/'  the  son  did  not  take  a 
fee,  under  the  rule  in  Shelley's  Oase,  so  as  to 
give  his  widow  a  dower  therein. 

[Bd.  Note. — ^For  cases  in  point,  see  toL  16» 
Cent.  Dig.  Deeds,  U  41^-415;  yoL  49,  Cent 
Dig.  Wills,  U  1372-1874.] 

Appeal  from  Superior  Gonrt,  Union  Comi- 
ty; jQBtice^  Judge. 

Action  by  8.  R  Thompaon  and  others 
against  T.  B.  Crump  and  others.  From  a 
judgment  for  plaintiffs,  defendant  T.  B. 
Crump  appeals.    Affirmed. 

This  is  a  special  proceeding  brought  be- 
fore the  derk  of  the  superior  court  of  Union 
county  for  the  partition  of  certain  lands. 
The  facts  which  present  the  particular  ques- 
tion to  be  determined  are  not  disputed,  and 
are  as  follows:  James  W.  Thompson,  de- 
ceased husband  of  T.  E.  Crump,  one  of  the 
defendants  in  this  action,  by  virtue  of  the 
will  of  his  father,  L.  B.  Thompson,  took, 
and  up  to  the  time  of  his  death  was  pos- 
sessed of,  two  tracts  of  land,  consisting  of 
115  acres.  The  item  of  the  will  by  which 
this  land  passed  to  James  W.  Thompson 
la  as  follows:  **I  give  and  bequeath  unto  my 
son  James  W.  Thompson  all  my  lands  which 
I  now  or  may  hereafter  own  for  and  dur- 
Ing  his  life  and  after  his  death  to  his  law- 
ful heirs,  bom  of  his  wife,  and  in  case  he 
shall  have  no  such  heirs  to  take  the  estate, 
in  that  case  it  is  my  will  and  desire  that  it 
go  to  his  fall  sister  F.  Began  and  children, 
and  in  case  there  be  none  of  that  class,  then 
I  allow  it  to  go  to  James  W.  Thompson's 
half-sister,  C.  E.  Hargett"  The  petitioners 
and  defendants  in  the  special  proceeding, 
with  the  exception  of  one  Redwine,  who 
became  the  owner  of  a  certain  share  by  pur- 
chase, and  T.  E.  Crump,  widow,  are  the 
lawful  children  of  James  W.  Thompson.  In 
answer  to  the  petition  for  a  sale  and  divl- 
Bion  of  the  115-acre  tract,  which  is  the  land 
mentioned  in  the  will  of  L.  B.  Thompson, 
defendant  T.  B.  Crump  alleges  that  she  is 
entitled  to  dower  therein.  The  clerk  of  the 
court,  before  whom  the  proceeding  was  com- 
menced, ruled  that  she  was  not  so  entitled 
to  dower.  The  defendant  appealed  to  his 
honor  M.  H.  Justice,  Judge,  at  chambers, 
who  affirmed  the  ruling  of  the  clerk,  and 


from  his  Judgment  the  defendant  appeals 
to  this  court 

Williams  &  Lemmond,  for  appellant  Bed- 
wine  &  Stack,  for  appellees* 

BROWN,  J.  (after  stating  the  factEO.  The 
application  of  the  rule  in  Shelley's  Case  to 
the  item  of  the  will  by  ylrtue  of  which 
James  W.  Thompson  took  and  remained  in 
possession  of  the  two  tracts  of  land,  com- 
prising 116  acres,  is  the  sole  question  pre- 
sented for  our  determination.  If  the  rule 
applies,  and  James  W.  Thompson  died  seised 
in  fee  of  the  premises  conveyed,  then  It  is 
plain  that  T.  B.  Crump,  his  widow,  would 
be  entitled  to  dower  tn  the  land.  But  if 
there  are  superadded  words  so  limiting  and 
qualifying  the  estate  bequeathed  to  James 
W.  Thompson  as  to  make  the  rule  inappli- 
cable, then  his  "lawful  heirs,"  by  ylrtue  of 
the  will,  would  take,  by  purchase,  a  contin- 
gent remainder  in  fee  simple;  thus  destroy- 
ing the  widow's  right  to  dower. 

There  can  be  no  doubt  that  the  item  of 
the  will  presented  for  our  consideration  does 
contain  words  of  qualification  which  prevent 
the  application  of  the  rule  in  Shelley's  Oase. 
The  words  "bom  of  his  wife,"  qualifying 
and  explaining  "his  lawful  heirs,"  confine 
the  remainder  to  the  children  of  his  wife, 
and  prevent  the  operation  of  the  rule.  The 
superadded  words  show  that  the  devisor  in- 
tended to  make  the  words  "lawful  heirs"  a 
designs  tio  personarum;  that  is,  they  show 
an  intention  on  his  part  to  limit  the  re- 
mainder over  to  a  particular  class  of  heirs. 
This  case  falls  plainly  within  the  rule  that 
where  a  freehold  is  given  to  one  person,  re- 
mainder to  the  heirs  of  the  body  of  that 
person  and  another,  and  such  persona  are 
capable  of  having  a  common  heir  of  their 
bodies,  the  rule  in  Shelley's  Case  does  not 
apply,  and  the  heirs  of  their  common  bodies 
take  by  purchase  a  contingent  remainder 
in  fee  simple,  and  the  original  taker  re- 
ceives merely  an  estate  for  life.  Dawson  v. 
Quinnerly,  118  N.  C.  188,  24  S.  E..488. 

In  holding  that  the  interest  of  James  W. 
Thompson  was  only  an  estate  for  life,  with 
remainder  over  "to  his  lawful  heirs,  bom  of 
his  wife,"  we  have  adhered  strictly  to  the 
view  that  the  rule  in  Shelley's  Case  is  a 
rule  of  law,  and  not  of  construction;  but, 
in  so  doing,  we  have  also  carried  out  what 
seems  to  us  to  be  the  plain  intention  of  the 
devisor  whose  will  we  are  considering.  It 
is  our  opinion  that  James  W.  Thompson  took 
only  an  estate  for  life  in  the  115  acres,  and 
hia  widow  is  not  entitled  to  dower  therein. 

Affirmed. 
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McNBILL  ▼.  DURHAM  A  a  R.  00. 

(Supreme  Oourt  of  North  Oarollna.    April  4, 

1905.) 

JUDOMSIVTS— INTERSST— STATUTOBT    PBOVUION 

—CONSTRUCTION. 

Under  Oode,  §  530,  providing  that  a  jadgp- 
ment  shall  bear  interest  until  paid,  a  judgment 
bears  interest  although  it  contains  no  provision 
to  that  effect. 

[Ed.  Note. — For  cases  in  point,  tee  voL  29, 
Oent  Dig.  Interest,  §§  43-58.] 

Appeal  ftt>m  Superior  Oourt;  Moore  Oounty; 
G.  W.  Ward,  Judge. 

Action  by  W.  H.  McNeill  against  the  Dur- 
ham ft  Charlotte  Railroad  Oompany.  Judg- 
ment for  plaintiff  was  affirmed  on  appeal, 
and  from  orders  granting  plaintiff's  motion 
for  execution,  and  denying  defendant's  mo- 
tion that  the  Judgment  be  marked  satisfied, 
defendant  appeals.    Affirmed. 

Plaintiff  recovered  a  judgment  against  de- 
fendant In  the  sum  of  $4,000  for  injuries 
caused  by  Its  negligence,  and  for  costs.  De- 
fendant appealed  to  this  court,  where  the 
judgment  was  affirmed.  There  was  no  pro- 
vision In  the  judgment  for  interest  from  the 
date  of  Its  rendition.  Upon  the  certificate 
of  this  court,  plaintiff  moved  In  the  court  be- 
low for  execution  on  the  judgment,  and  de- 
fendant moved  that  the  case  be  retired  from 
the  dvU  docket,  and  also  that  the  Judgment 
be  marked  satisfied,  It  appearing  that  de- 
fendiant  had  paid  |4,000  on  the  Judgment  and 
had  paid  the  costs.  The  court  granted  plaln- 
tlfTs  motion,  and  signed  an  order  to  the  clerk 
to  issue  execution  for  the  amount  due  on  the 
Judgment.  To  this  order,  and  to  an  order 
overruling  the  motion,  defendant  excepted 
and  appealed. 

Guthrie  ft  Guthrie  and  H.  F.  Seawell,  for 
appellant.  W.  J.  Adams,  U.  L.  Spence,  and 
J.  D.  Mclver,  for  appellee. 

WALKER,  J.  (after  stating  the  facts). 
The  question  In  this  cdse  is  whether  the 
plaintiff  is  entitled  to  Interest  on  his  Judg- 
ment, nothing  being  said  therein  about  In- 
terest The  contention  of  the  defendant  Is 
that,  while  by  section  530  of  the  Code  it  Is 
provided  that  a  judgment  shall  bear  interest 
until  paid.  In  order  to  do  so  It  must  be  ex- 
pressly stated  in  the  Judgment  that  It  bears 
interest,  by  reason  of  the  concluding  words, 
namely,  "and  the  Judgment  and  decree  of 
the  court  shall  be  rendered  according  to  this 
section."  In  construing  these  words  It  Is 
our  duty  to  try  to  get  at  the  real  Intention  of 
the  Legislature  by  carefully  attending  to  the 
phraseology  of  the  entire  section.  We  must 
ascertain  the  relation  of  the  provision  In  the 
clause  we  have  quoted  to  the  general  object 
Intended  to  be  secured  by  the  act,  and  deter- 
mine whether  that  provision  Is  mandatory  or 
merely  directory.  "Those  directions  which 
trs  not  of  the  essence  of  the  thing  to  be 


done,  bnt  which  are  given  with  a  view  mere- 
ly to  the  proper,  orderly,  and  prompt  conduct 
of  the  business,  and  by  the  failure  to  obey 
which  the  rights  of  those  Interested  will  not 
be  prejudiced,  are  not  commonly  to  be  re- 
garded as  mandatory;  and  if  the  act  Is  per- 
formed, but  not  In  the  time  or  In  the  precise 
mode  Indicated,  It  will  still  be  sufficient.  If 
that  which  Is  done  accomplishes  the  substan- 
tial purposes  of  the  statute."  2  Sutherland, 
Stat  Oonst  (Lewis'  Ed.)  §  611.  The  principle 
Is  aptly  stated  In  Sedgwick  on  Statutory  ft 
Constitutional  Law  (1857)  868,  as  follows: 
"When  statutes  direct  certain  proceedings 
to  be  done  In  a  certain  way  or  at  a  certain 
time,  and  a  strict  compliance  with  these  pro- 
visions of  time  and  form  does  not  appear  es- 
sential to  the  judicial  mind,  the  proceedings 
are  held  valid,  though  the  command  of  the 
statute  Is  disregarded  or  disobeyed.  In  these 
cases,  by  a  somewhat  singular  use  of  lan- 
guage, the  statute  Is  said  to  be  directory.  In 
other  cases  the  statute  is  held  to  be  impera- 
tive or  mandatory."  Tested  by  either  state- 
ment of  the  rule,  we  think  the  statute  under 
consideration  Is  directory  so  far  as  It  pro- 
vides that  the  Judgment  must  Itself  sti^te 
that  it  shall  bear  Interest  from  the  date  of 
rendition  until  It  is  paid.  It  Is  perfectly  clear 
that  such  a  statement  In  the  judgment  Is  not 
essential  to  effectuate  the  Intent  of  the  Leg- 
islature, which  Is  to  allow  interest  on  Judg- 
ments. If  the  amount  of  the  principal  is  fix- 
ed, the  statute  provides  that  it  shall  bear  In- 
terest, and  everything  Is  already  stated  in 
the  judgment  necessary  to  carry  out  this 
leading  object  of  the  statute.  If  It  was  fur- 
ther stated  that  It  should  bear  Interest  until 
paid,  this  would  be  saying  no  more  than  the 
law  already  provides.  The  Insertion  of  the 
statement,  therefore.  Is  not  essential,  and  the 
main  Intention  will  not  be  defeated  by  Its 
omission. 

It  Is  best  always  that  the  court  In  its  Judg- 
ment should  state  fully  the  amount  to  be 
raised  by  the  execution,  both  principal  and 
interest;  but  the  plaintiff  will  not  forfeit 
his  right  to  interest  by  the  failure  to  do  this, 
when  enough  appears  on  the  face  of  the  judg- 
ment to  enable  the  officer  to  compute  the 
amount  justly  due.  All  he  Is  required  to 
know  Is  the  amount  of  the  principal,  and  then 
the  statute  makes  that  amount  bear  Interest 
to  the  time  of  payment  In  Deloach  v. 
Worke,  10  N.  C.  36,  this  court  says:  •The  evi- 
dent design  was  to  allow  the  plaintiff  inter- 
est on  the  principal  sum  recovered  In  a  Judg- 
ment from  the  time  of  Its  rendition,  and  the 
direction  to  the  Jury  to  distinguish  between 
the  principal  and  interest  was  Intended  to 
provide  for  those  cases  in  which  the  whole 
sum  Is  assessed  in  damages,  so  as  to  enable 
the  clerk  or  the  sheriff  to  compate  the  inter- 
est on  the  principal  sum.  But  whete  the 
principal  and  Interest  are  discriminated  on 
the  record,  or  It  can  be  collected  from  an  in- 
spection of  It  what  the  principal  sum  was,  it 
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is  equally  within  tke  spirit  of  the  act  that 
interest  should  be  calculated  on  that.** 

At  common  law  a  Judgment  did  not  carry 
Interest  when  an  execution  or  scl.  fa.  was 
Issued  upon  It  In  an  action  upon  the  judg- 
ment the  plaintiff  could  recover  Interest  by 
way  of  damages  for  the  detention  of  the 
money.  The  statute  was  passed  for  the  pur- 
pose of  amending  the  law  In  this  respect. 
Gollals  Y.  McLeod,  30  N.  C.  221,  49  Am.  Dec. 
376.  The  Intent  was  that  principal  should 
bear  Interest  In  this  case,  as  In  all  others, 
because  It  was  Just  and  right  that  It  should, 
and  that  the  technical  rule  of  the  common 
law  should  not  longer  stand  In  the  way.  The 
sole  purpose  was  to  have  It  appear  on  the 
record  what  sum  will  carry  Interest  after 
judgment.  We  would  be  Insisting  too  much 
on  the  letter  Instead  of  the  q;>lrlt  of  the  stat- 
ute If  we  should  hold  otherwise.  Deloach 
V.  Worke,  supra. 

The  views  we  have  expressed  are  support- 
ed by  decisions  of  this  court  other  than  those 
already  cited.  Farmer  v.  Wlllard,  75  N.  C 
402;  Long  v.  Long,  85  N.  0.  415.  In  neither 
of  those  cases  was  there  any  statement  In 
the  judgment  that  It  carried  Interest  The 
court  held  that  the  judgments  bore  Interest 
by  virtue  of  the  express  provision  of  the 
statute  to  that  effect  See,  also,  McRae  y. 
Mailoy,  87  N.  G.  19a  In  Amis  v.  Smith,  16 
Pet  811,  10  L.  Ed.  978,  the  court  says:  "We 
can  see  no  good  reason  why  Interest  upon  a 
judgment  which  Is  secured  by  positive  law, 
is  not  as  much  a  part  of  the  judgment  as  if 
expressed  in  It"  Language  almost  identical 
was  used  in  State  v.  Vogel,  14  Mo.  App.  189: 
"In  order,"  says  the  court  *that  the  Judg- 
ment should  bear  interest,  it  was  not  neces- 
sary that  the  court  delivering  the  judgment 
should  say  so  and  make  this  statement  a  part 
of  the  judgment,  because  the  statute  pro- 
vides that  every  judgment  shall  bear  inter- 
est'*   Rhodes  v.  Vaughan,  9  N.  0.  170, 171. 

While,  as  we  have  substantially  said,  it  Is 
best  always  to  follow  established  precedents 
and  the  directions  of  the  law  In  drawing 
judgments,  yet  strict  observance  of  a  pre- 
scribed formula  is  not  absolutely  essential 
to  save  a  right  expressly  given  by  statute,  if 
a  party  Is  otherwise  entitled  to  it  and  the 
court  Is  enabled  from  what  does  appear  In 
the  judgment  to  determine  the  right  and  to 
enforce  it  by  its  process.  Lewis'  Sutherland, 
S  610  et  seq.  Besides,  as  the  provision  is  ex- 
pressed affirmatively,  there  being  no  nega- 
tlTe  words  to  indicate  that  the  Legislature  In- 
tended noncompliance  to  work  a  forfeiture, 
the  general  rule  is  that  in  such  a  case  the 
provision  is  merely  directory.  Sedgwick,  su- 
pra, 370.  We  cannot  think  the  Legislature 
Intended  an  insertion  of  the  statement  that 
the  judgment  carried  interest  should  be  In- 
dispensable to  Its  recovery. 

As  the  payment  was  by  the  law  applied 
first  to  the  interest  accrued,  and  then  what 
was  left  to  the  principal,  a  balance  was  due 


on  the  Judgment    The  court  was  therefore 
right  In  ordering  execution  to  Issue  for  the 
amount  due. 
No  error* 


(138  N.  a  6) 
LEHEW  V.  HBWBTT. 

(Supreme  Court  of  North  Carolina.     April  4^ 

1905.) 

DSBDS  —  BEFOBMATION  —  MISTAKS— EVIDENOS 
•H9X71TICIENGT  —  COICPETBNOT— PBBLIICINABT 
▲GBEEMENTS  —  WITNESSES  ~  TBANSAGTIONS 
WITH  DECEDEIVT  —  TBIAL  —  QT7SSTION8  FOB 
JUBT— WEIGHT  OF  BVIDBNOS. 

1.  A  preliminary  parol  agreement  for  the  sale 
of  land  is  competent  evidence  in  a  suit  to  cor- 
rect the  deed  executed  in  pursuance  of  such 
agreement 

[Ed.  Note. — ^For  cases  in  point  see  vol.  42, 
Cent  Dig.  Reformation  of  Instruments,  i  156.] 

2.  Code,  I  690,  declaring  a  party  incompetent 
to  testify  in  his  own  behalf  against  the  execu- 
tor of  a  deceased  person  concerning  personal 
transactions  between  the  witness  and  the  de- 
ceased person,  does  not  render  a  party  incompe- 
tent to  testify,  as  against  the  grantor  in  a 
deed,  that  the  deed  was  to  be  made  to  run  to 
the  party's  wife,  and,  in  case  of  her  prior 
death,  then  to  the  party,  notwithstanding  the 
death  of  the  wife  subsequent  to  the  execution 
of  the  deed  and  prior  to  the  giving  of  the  tes- 
timony. 

[Ed.  Note. — For  cases  in  point,  see  voL  60, 
Cent  Dig.  Witnesses,  {§  669-665.] 

a.  Under  Code,  |  413,  forbidding  the  Judge  to 
give  an  opinion  on  the  facts,  and  declaring  such 
matter  to  be  for  the  Jury,  the  court  cannot,  even 
in  an  equity  case,  pass  upon  the  degree  of  proof, 
and  withdraw  the  case  from  the  jury  because 
in  its  opinion  the  evidence  is  not  of  such  clear 
character  as  to  support  a  verdict  on  the  issue  in 
dispute,  but  its  province  Is  limited  to  the  giving 
of  instructions  on  the  degree  of  proof,  and  to 
setting  aside  a  verdict  if  against  the  weight  of 
the  evidence. 

4.  Evidence  held  sufficient  to  support  a  ver- 
dict finding  that  a  deed  executed  to  plaintiflTs 
wife  omitted  by  mistake  to  provide  for  a  re- 
mainder in  plaintiff  in  case  he  should  survive 
his  wife. 

Appeal  from  Superior  Court,  Brunswick 
County;    Brown,  Judge. 

Action  by  S.  W.  Lehew  against  F.  B. 
Hewett.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  action  was  brought  to  correct  a  deed. 
Plaintiff  alleged  and  introduced  evidence  to 
show  that  he  bought  the  land  from  Frank 
Hewett  In  1878  and  paid  for  It  out  of  his 
own  money.  He  directed  the  deed  to  be  made 
so  as  to  convey  the  land  to  his  wife,  Mary 
B.  Hewett,  and,  if  she  died  first,  then  to 
himself.  Frank  Hewett  drew  the  deed  so 
that  It  conveyed  the  land  to  Mary  B.  Hewett 
in  fee,  without  mentioning  the  plaintiff. 
There  was  evidence  that  i^alntiff  and  his 
wife  had  no  children,  and  that  plaintiff  took 
possession  when  the  deed  was  executed,  and 
has  held  it  ever  since.  His  wife  died  In  1889. 
Plaintiff  testified  that  he  did  not  discover 
the  mistake  in  the  deed  until  1897,  a  short 
time   before  this  action   was   commenced. 
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Defendant  moved  to  nonsnlt  the  plaintiff  nn- 
der  tbe  statute.  The  motion  was  oyerruled, 
and  defendant  excepted.  Upon  Issuea  sub- 
mitted, the  Jury  found  that  plaintiff  paid  the 
purchase  money  for  the  land  upon  an  agree- 
ment with  Frank  Hewett  that  it  should  be 
conveyed  by  deed  to  Mary  B.  Hewett,  and. 
If  she  died  first,  then  to  the  plaintiff,  and 
that  this  clause  was  omitted  from  the  deed 
by  mutual  mistake  of  the  parties.  There 
was  Judgment  upon  the  verdict  for  the  plain- 
tiff, and  the  defendant,  having  duly  exc^t> 
ed,  appealed,  and  assigned  the  following  er- 
rors: (1)  ^hat  the  court  erred  in  admit- 
ting the  conversation  between  himself  and 
Frant  Hewett,  which  was  objected  to  on 
the  grounds:  (1)  It  was  a  contract  concern- 
ing land,  and  not  in  writing;  and  (2)  that 
it  was  not  admissible  under  section  590  of 
the  Code,  as  it  was  substantially  a  trans- 
action between  himself  and  his  wife,  now 
deceased."  (2)  '*That  the  Judge  erred  in 
not  holding  that  the  evidence  was  not  suffi- 
cient to  be  submitted  to  the  Jury  to  reform 
the  deeds  declared  on,  or  either  of  them." 
(8)  'That  the  Judge  erred  in  not  deciding 
that  the  evidence  was  not  sufficient  to  Jus- 
tify the  court  in  reforming  the  deeds,  or 
either  one  of  them." 

John  D.  Bellamy,  f6r  appellant  Iredell 
Meares,  for  appellee. 

walker;  J.  (after  stating  the  case).  The 
first  asslgrnment  of  error  cannot  be  sustained. 
It  is  true  that  contracts  relating  to  land 
must  be  in  writing,  but  every  deed  presup- 
poses an  oral  agreement  between  the  par- 
ties, which  is  to  be  finally  evidenced  by 
the  deed,  and  the  conversation  between 
plaintiff  and  Hewett  related  to  such  an  agree- 
ment It  was  for  the  purpose  of  showing 
the  variance  between  this  preliminary  agree- 
ment and  the  deed  that  the  evidence  was 
offered,  and  It  was  clearly  competent  for 
that  purpose.  It  was  the  very  gist  of  the 
controversy,  and  to  question  the  right  to 
Introduce  parol  testimony  is  to  deny  the  Ju- 
risdiction of  a  court  of  equity  in  such  cases. 
Warehouse  Ck>.  v.  Ozment  132  N.  0.  889, 
44  8.  B.  681.  We  find  it  stated  in  8  Green- 
leaf  on  Ev.  (16th  Ed.)  I  860,  that  subject  to 
certain  stated  modifications,  the  rule  is  In- 
fiexible  "that  extrinsic  verbal  evidence  is 
not  admissible  at  law  to  contradict  or  alter 
a  written  instrument  In  equity  the  same 
general  doctrine  is  admitted,  subject  how- 
ever, to  certain  other  modifications  neces- 
sarily required  for  tiiat  relief  which  equity 
alone  can  afford.  For  equity  relieves  not 
only  against  fraud,  but  against  accidents 
and  the  mistakes  of  parties;  and  whenever 
a  written  instrument  in  its  terms,  stands  in 
the  way  of  this  relief,  it  is  obvious  that 
parol  evidence  ought  to  be  admitted  to  show 
that  the  instrument  does  not  express  the 
intention  of  the  parties^  or,  in  other  words, 


to  control  its  written  language  by  the  oral 
language  of  truth.  It  may  express  more  or 
less  than  one  of  the  parties  intended,  or  it 
may  express  something  different  from  that 
which  they  both  intended;  In  either  of  which 
cases,  and  in  certain  relations  of  the  parties 
before  the  court  parol  evidence  of  the  fact 
is  admissible  as  indispensable  to  the  relief." 
Nor  was  this  evidence  incompetent  under 
section  690  of  the  (>>de.  Plaintiff  testified 
to  no  transaction  or  communication  between 
himself  and  his  wife,  but  solely  to  what 
took  place  between  him  and  Hewett  who  is 
now  living.  The  mere  fkct  that  his  wlfe^t 
estate  is  affected  by  the  evidence  does  not 
render  it  incompetent 

The  last  assignment  of  error  Is  the  one 
mainly  relied  on.  By  it  the  defendant  chal- 
lenges the  correctness  of  the  ruling  made 
in  this  case  when  before  us  at  a  former  term 
(130  N.  0.  22,  40  a  B.  769),  and  in  several 
other  cases,  to  the  effect  that  the  Judge  can- 
not pass  upon  the  weight  of  evidence,  and 
withdraw  a  case  from  the  Jury,  when  it  ap- 
pears to  him  that  the  evidence  is  not  dear, 
strong,  and  convincing.  It  is  argued  by 
counsel  that  whether  it  is  of  that  character 
la  a  preliminary  question  of  law  for  the 
Judge  to  decide,  but  it  is  clear  to  ns  titiat 
this  cannot  be  so.  A  decision  of  the  Judge 
to  submit  a  case  to  the  Jury  would,  if  de- 
fendant's counsel  is  right  in  his  view,  be 
virtually  an  intimation  to  the  Jury  that  the 
evidence  is  clear,  strong,  and  convincing, 
whereas  under  our  law  it  is  peculiarly  the 
duty  of  the  Jury  to  pass  upon  the  weight  of 
the  evidence;  and  a  like  result  would  fol- 
low when  the  evidence  is  required  only  to 
preponderate,  or  the  state  is  required  to  prove 
its  case  beyond  any  reasonable  doubt  In  a 
criminal  action.  For  the  same  reason,  the 
Judge  cannot  withdraw  a  case  from  the  jary 
if  there  is  any  evidence,  though  it  may  not 
be  clear,  strong,  and  convincing.  The  stat- 
ute positively  forbids  him  *to  give  an  opin- 
ion whether  a  fact  Is  fully  or  sufficiently 
proved,  such  matter  being  the  true  office  and 
province  of  the  Jury."  Ctode,  i  418.  Under 
this  act  the  wdght  of  the  evidence  is  left 
entirely  with  the  Jury.  The  court  must  of 
course,  explain  to  the  Jury  the  law  tn  re- 
gard to  the  Intensity  of  the  proof,  but  the 
Jufy  must  finally  decide  what  weight  should 
be  given  to  it  in  reaching  a  conclusion 
whether  It  is  sufficient  according  to  the  rale 
laid  down  by  the  court  to  warrant  a  Ter- 
dlct  in  favor  of  the  party  who  claims  tbB 
right  to  recover  upon  it  This  must  neces- 
sarily be  so;  otherwise  the  Judge  may  decide, 
in  a  case  where  only  a  preponderance  of  tbe 
evidence  is  required  to  entitle  a  party  to  a 
verdict  that  there  is  or  is  not  such  prepon- 
derance, and  in  a  criminal  case  that  the  evi- 
dence does  or  does  not  exclude  a  reasonable 
doubt  The  difference  between  those  cases 
and  ours,  in  respect  to  the  proof,  is  one  only 
in  degree,  and  not  in  principle,    Oobb  v.  Bd- 
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wardfl,  117  N.  O.  268,  28  8.  B.  241;  Hemp- 
lilU  T.  Hemphill,  90  N.  O.  4Se,  6  a  B.  201; 
Lehew  y.  Hewett,  ISO  N.  a  22,  40  8.  B.  700. 
If  the  Judge  cannot  decide  tbe  question  as 
matter  of  law  in  one  of  the  cases,  lie  can- 
not do  so  In  either  of  the  others,  hecause 
they  all  relate  to  the  quantity  of  proof,  the 
law  merely  requiring  stronger  evidence  when 
there  Is  a  presumption  against  the  existence 
of  the  fact  proposed  to  be  established  than 
when  there  Is  no  such  pzesumptlon.  We 
cannot  assimilate  a  trial  before  a  Jury  to  one 
before  a  chancellor  under  the  former  sys- 
tem of  equity,  as  the  Constltatloo  and  the 
statute  regulate  trial  by  Jury  and  forbid  the 
Judge  to  express  any  opinion  upon  the  weight 
or  sufficiency  of  the  evidence,  whereas  there 
was  no  such  restraint  put  upon  the  dian- 
cellor,  who  passed  upon  the  evidence  him- 
self as  a  trier  of  the  facts,  and  determined 
whether  It  was  of  the  convincing  character 
required  by  the  rule  in  diancery.  As  these 
equitable  matters  are  now  submitted  to  a 
Jury  under  the  guidance  of  the  Judge  as  to 
tiie  law,  they  must  be  Investigated  like  other 
Issues  of  fact,  and  according  to  the  method 
and  procedure  of  wdlnary  Jury  trials.  It 
has  been  the  settled  rule  of  this  court  for 
many  years  that  if  there  Is  any  evidence  oi 
the  alleged  mistake  In  a  deed,  or  other  slm- 
fiar  equity  requiring  clear  and  convincing 
proof  to  sustain  It,  the  case  must  go  to  the 
Jury  with  proper  Instructions  as  to  the  In- 
tensity of  the  proof,  and  the  Judge  has  no 
light  to  declare  the  evidence  insufficient  to 
establish  the  equity  because  he  may  not 
consider  It  clear,  strong,  and  convincing. 
Perrall  v.  Broadway,  05  N.  0.  561;*  Berry 
V.  Hall,  106  N.  a  164,  10  8.  B.  908;  Oobb 
V.  Edwards  and  Lehew  v.  Hewett,  supra; 
Avery  v.  Stewart,  186  N.  0.  426,  48  8.  B.  776. 
In  'FerraU  v.  Broadway,  supra,  the  court 
says:  ''What  effect  is  to  be  given  to  testi- 
mony competent  in  law  to  establish  a  fact 
belongs  exclusively  to  the  Jury  to  determine, 
as  also  the  credibility  of  witnesses  who  give 
the  testimony.    This  is  so  universally  recog- 


nised and  acted  on  In  the  administration  of 
tbe  law  In  tribunals  constituted  of  a  Judge 
and  Jury,  and  exercising  their  several  func- 
tions, as  to  need  no  support  from  references. 
The  OTor  committed  In  the  charge  is  in  im- 
posing upon  a  Jury  the  rule  which  a  Judge, 
passing  upon  facts  without  a  Jury,  prescribed 
for  his  own  action,  as  one  which  the  Jury  is 
bound  to  obey." 

But  apart  from  the  rule  that  the  Judge 
cannot  weigh  the  evidence,  even  in  causes  of 
an  equitable  nature^  when  the  proof  must  be 
dear,  strong,  and  convincing,  we  think  there 
was  suffldenf  proof  in  this  case  to  carry  it  to 
the  Jury.  The  plaintiff  testifled  that  he  paid 
for  the  land  f  1,880,  and  as  to  this  he  was 
corroborated  by  the  testimony  of  Wescott 
and  by  other  evidence  in  the  case.  His  wife 
had  no  estate  out  of  which  to  pay  the  pur- 
chase money,  except  an  Interest  in  land 
which  she  kept  during  her  lifetime.  He  took 
immediate  possession  of  the  land,  and  con- 
tinued in  possession  to  the  time  of  bring- 
ing this  suit  He  had  no  children  by  his 
first  wife,  and  yet  continued  to  hold  the  pos- 
session as  against  her  heirs,  after  her  death, 
for  about  eight  years,  without  any  dalm  for 
rent  or  any  right  of  entry  being  asserted  by 
them.  This  has  generally  been  considered  a 
fact,  dehors  the  deed,  entitled  to  much  con- 
sideration by  a  Jury.  Bhelton  v.  Shelton,  68 
N.  0.  292.  There  was  at  least  sufficient  evi- 
dence in  law  to  support  the  verdict 

When  the  verdict  is  against  the  weight  of 
the  testimony,  the  losing  party  can  apply  to 
the  Judge,  In  cases  like  this  one^  as  in  other 
cases,  to  set  aside  the  verdict  and  this  seems 
to  be  the  only  mode  of  relief.  The  Judge  can, 
of  course,  set  aside  the  verdict  of  his  own 
motion,  if  he  sees  proper  to  do  so.  This 
disposes  of  the  assignments  of  error.  The 
other  points  made  in  the  brief  are  without 
merit 

No  error. 

BBOWN,  J.,  did  not  sH  on  the  hearing  of 
this  case. 
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(Supreme  Coart  of  North  Oarolizia.    April  4, 

1905.) 

BAILBOADS   —   FIBES  —  SPARKS— EMISSION— AP- 

PLIANOEB— DAMAGE— PBOZnCATB  CAUSE 

— INSTBUCnONS. 

1.  In  an  action  for  damages  from  fire  set 
oat  by  a  railroad  company,  an  instmction  that 
if  defendant  permitted  inflammable  material  to 
exist  on  its  right  of  way,  which  became  ignited 
by  sparks  from  the  engine,  and  the  fire  spread 
across  the  lands  of  seyeral  persons  to  the  prop- 
erty of  plaintiff,  the  burden  was  on  defendant 
to  show  that  its  engine  was  properly  equipped 
to  prevent  .the  escape  of  sparks,  and,  if  its 
failure  so  to  equip  was  the  proximate  cause  of 
plaintifTs  proper^  being  destroyed,  defendant 
was  liable,  was  proper. 

[Bd.  Note. — For  cases  in  point,  see  voL  il, 
Gent  Dig.  RaUroads,  {{  1690-1608, 17ia] 

Zla  an  action  for  damages  from  fire  negli- 
gently set  out  by  a  railroad  company  it  was 
not  incumbent  on  plaintiff  to  keep  his  premises 
in  such  order  that  they  would  not  be  endanger- 
ed thereby. 

[Bd.  Note. — For  cases  In  Doint,  see  yoL  41, 
Cent  Dig.  Railroads,  §{  1677-16&] 

&The  fact  that  plaintiff's  land  did  not  Im- 
mediately adjoin  a  railroad  right  of  way.  and 
that  fire  necessarily  traversed  the  land  of  sev- 
eral intermediate  proprietors  before  reaching 
plaintiff^s  property,  did  not  per  se  absolve  the 
defendant  from  liability,  if  m  fact  the  injury 
to  plaintiff's  property  proximately  resulted  from 
defendant's  negligence. 

Appeal  from  Superior  Oourt,  Moore  Ooun- 
ty;  Ward,  Judge. 

Action  by  B.  P.  Phillips  and  wife  against 
the  Durham  &  Charlotte  Railroad  Company. 
From  a  Judgment  in  favor  of  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Guthrie  &  Outhrle  and  H.  F.  Seawell,  for 
appellant  W.  J.  Adams,  U.  L.  Spence,  and 
J.  D.  Mclver,  for  appellees. 


CLARK,  C.  J.  This  Is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  fire 
negligently  set  by  sparks  from  defendant's 
engine  falling  on  its  right  of  way,  on  which 
it  had  negligently  permitted  leaves  and  other 
inflammable  material  to  accumulate,  which 
fire  had  extended  thence  across  the  lands  of 
intervening  proprietors  till  it  had  reached 
and  damaged  plaintiff's  premises,  which 
were  2^  miles  distant  in  a  direct  line,  and 
farther  following  the  course  and  path  of  the 
fire.  The  engineer  testified  that  he  thought 
his  engine  had  on  a  spark  arrester  the  day 
of  the  fire^  but  was  not  certain,  and  another 
fritness  said  positively  that  the  engine  had 
no  spark  arrests  that  day.  The  question  as 
to  proximate  cause,  under  all  the  circum- 
stances, is  necessarily  one  of  fact  for  the 
jury,  under  proper  instructions,  and  these, 
we  think,  the  court  gave  In  the  following  in- 
structions, asked  by  the  defendant:  "It  is 
not  the  duty  of  a  railroad  company  to  go  off 
its  right  of  way  and  premises  to  clear  up 


rubbish  from  all  lands  adjoining  and  adja- 
cent to  its  right  of  way,  and  it  is  not  liable 
or  chargeable  with  negligence  for  the  spread 
of  fire  from  its  own  right  of  way  which  was 
too  remote  for  the  railroad  company  to  rea- 
sonably anticipate  and  ocpect  such  spread  of 
fire  In  case  sparks  ftom  its  locomotive  should 
accidentally  set  fire  to  adjoining  lands."  If 
sparks  from  a  railroad  locomotive  should  set 
fire  to  combustible  material  on  the  land  of 
an  adjoining  landowner,  there  is  no  liability 
for  negligence  on  the  part  of  the  railroad 
company  if  it  simply  fails  to  prevent  the 
spread  of  such  fire  to  the  lands  and  premises 
of  more  remote  landowners."  'TThat  the  de- 
fendant is  not  liable  if  the  Jury  shall  find 
from  the  evidence  that  the  burning  of  the 
plaintiff's  property  was  a  consequence  not  to 
be  reasonably  expected  in  the  natural  and 
usual  courses  of  events  from  the  act  com- 
plained of,  and,  if  the  Jury  shall  so  find,  they 
should  answer  the  issue  No.  2  'No.' "  "To 
render  the  defendant  liable  in  this  action, 
the  injury  suffered  by  the  plaintiff  must  have 
been  the  natural  and  probable  consequence 
of  the  defendant's  negligence;  such  a  conse- 
quence as,  under  the  surrounding  drcnrn- 
stances  of  the  case,  might  or  ought  to  have 
been  foreseen  by  the  wrongdoer  as  likely  to 
result  from  his  action."  "In  considering 
whether  or  not  the  burning  of  the  plaintiff*8 
property  was  a  natural  and  probable  conse- 
quence of  defendant's  act  In  starting  the  fire, 
if  you  shall  find  that  the  defendant  did  start 
the  fire,  the  Jury  should  consider  the  dis- 
tance to  the  plaintiff's  property  fkx>m  the 
point  at  which  the  fire  started,  the  condition 
of  the  intervening  land  with  reference  to 
combustible  material  thereon,  the  state  of 
the  wind,  if  they  should  find  from  the  evi- 
dence that  the  same  was  unusual  and  ex- 
traordinary, and  not  to  be  expected  for  the 
locality  and  season,  and  the  probability  or 
otherwise  of  the  fire  being  gotten  under  con- 
trol by  property  owners  or  others  before  it 
reached  plaintiff's  premises."  ''That  If  tiie 
Jury  shall  find  from  the  evidence  that  the 
fire  was  caused  by  the  ignition  of  combus- 
tible matter  on  the  defendant's  right  of  way 
by  a  spark  ftom  defendant's  engine,  and 
burned  across  the  property  of  intervening 
landowners  to  plaintiff's  property,  which  It 
burned,  but  that  there  intervened  after  the 
act  of  the  defendant  an  unusual  and  extraor- 
dinary wind,  a  wind  not  to  be  exi>ected  in 
that  locality  and  at  that  season,  without 
which  the  plaintiff's  property  would  not  have 
burned,  the  defendant  is  not  liable,  and  the 
jury  should  answ^  'No'  to  second  issue.** 
"That  if  the  jury  finds  from  the  evidence 
that  the  engine  of  the  defendant  on  the  oc- 
casion complained  of  was  properly  equipped 
with  a  spark  arrester,  and  the  fire  was  not 
kindled  on  the  right  of  way  of  the  defendant, 
the  defendant  is  not  liable,  and  the  jury 
should  answer  the  second  issue  'No,'  and  the 
burden  of  showing  that  the  fire  started  on 
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the  right  of  way  Is  on  the  plaintUf.**  '^ven 
though  the  Jury  should  find  from  the  evl- 
dence  that  the  defendant's  right  of  way  was 
not  free  from  combustible  material,  .still  the 
defendant  is  not  liable  unless  they  shall  also 
find  from  the  evidence  that  the  presence  of 
such  combustible  material  was  by  the  fault 
and  negligence  of  the  defendant,  and,  fur- 
ther, that  it  was  the  proximate  cause  of  the 
injury  and  destruction  of  the  plaintiff's  prop- 
erty; and  unless  they  so  find  they  should  an- 
swer the  second  issue  'No.' "  "If  the  jury 
shall  find  from  the  evidence  that  defendant 
exercised  due  and  reasonable  care  and  pre- 
caution to  keep  its  right  of  way  reasonably 
and  properly  clear  of  rubbish  and  other  com- 
bustible material  at  the  point  where  the  ilre 
is  alleged  to  have  originated,  and  without 
the  knowledge  or  default  of  the  defendant 
two  trees  were  cut  on  adjoining  lands,  and 
the  limbs  or  laps  were  thrown  upon  the  right 
of  way  and  left  there  by  other  parties,  and 
this  conduct  of  third  persons  was  the  prox- 
imate cause  of  the  injury  to  the  plaintifl's 
property,  the  defendant  is  not  liable,  and  the 
Jury  should  answer  the  second  issue  'No.'" 
There  was  no  reception  to  the  charge  upon 
the  first  issue,  nor  to  the  following:  "That 
it  Is  not  the  duty  of  a  railroad  company  to 
clear  up  all  of  its  right  of  way,  or  to  cut 
down  all  the  bushes  or  trees,  except  so  far 
as  to  make  its  track  and  roadbed  safe,  nor 
to  cut  down  all  the  growing  shrubbery  on 
its  right  of  way;  but  a  railroad  company 
does  owe  to  the  public  and  the  neighboring 
landowners  the  duty  to  keep  its  track  and 
roadbed  clear  of  all  such  substances  as  are 
liable  to  be  ignited  by  sparks  and  cinders, 
and  also  a  railroad  company  must  not  only 
keep  its  track  and  roadbed  free  from  such 
inflammable  substances,  but  it  must  go  to 
the  extent  of  keeping  a  reasonable  distance 
of  Its  right  of  way,  beyond  its  track  and 
roadbed,  free  from  such  substances,  and 
whatever  distance  from  its  track  or  right  of 
way  that  may  be  reasonably  necessary  in  the 
exercise  of  ordinary  care  to  prevent  such  in- 
flammable and  combustible  substance  being 
ignited  by  its  engines  must  be  kept  free 
from  them;  and  if  the  company  fails  in  this 
duty  to  the  public  it  is  liable  in  damages  to 
those  who  are  directly  Injured  thereby,  and, 
if  it  is  necessary  to  keep  its  entire  right  of 
way  free  from  combustible  substance  to  pre- 
vent Ignition  from  engine  sparks,  then  the 
whole  right  of  way  must  be  kept  clear  from 
these  inflammable  and  combustible  substan- 
ces." There  was  no  exception  to  this  in- 
struction, nor  to  the  following:  "It  is  not 
the  duty  of  a  railroad  company  to  fall  to 
adopt  and  to  use  approved  appliances  mere- 
ly because  they  are  known  and  approved, 
and  it  is  not  its  duty  to  keep  a  lookout  for 
Improvements  and  inventions  and  buy  all 
such  as  are  approved,  nor  is  it  the  duty  of  a 
railroad  company  to  equip  Its  engines  with 
the  best  approved  devices  and  appliances  for 


arresting  sparks  which  tend  to  fly  from  its 
engines;  but  it  is  the  duty  of  a  railroad  com- 
pany to  use  proper  spark  arresters  in  its  en- 
gines, and  to  prevent  the  escape  of  iridescent 
sparks;  and  it  is  negligence  not  to  adopt  and 
use  qpark  arresters  in  the  engines  which  are 
in  genial  use,  and  a  railroad  is  liable  in 
damages  for  any  injury  directly  caused  by 
failure  to  use  approved  spark  arresters 
which  are  in  general  use."  "You  must  flrst 
ascertain  whether  or  not  the  flre  was  caused 
by  flre  or  sparks  from  the  engine.  The  bur- 
den of  proof  is  on  the  plaintiff  to  show  this. 
If  plaintiffs  have  not  shown  it^  tiiat  ends  the 
case,  and  yon  should  answ^  the  second  issue 
'No';  and  if  you  flnd  that  the  flre  was  oc- 
casioned by  flre  or  sparks  from  the  engine, 
then  you  must  go  further,  and  inquire  wheth- 
er or  not  the  defendant  company  has  been 
negligent,  and  also  whether  or  not  the  dam- 
age to  plaintiff,  if  you  flnd  she  has  been  dam- 
aged, was  proximately  caused  by  such  neg- 
ligence. If  so,  you  should  answer  the  second 
issue  'Yes.' "  To  the  following  instructions 
the  detendant  excited:  "If  the  Jury  shall 
flnd  from  the  evidence,  the  burden  being  on 
the  plaintiff,  that  the  defendant  company 
permitted  dead  grass  and  straw  and  pine 
tops  and  an  accumulation  of  inflammable 
and  combustible  matter  to  exist  on  its  right 
of  way  so  near  the  track  as  to  collect  flre 
fh>m  the  engine^  and  it  did  collect  flre  from 
the  engine,  and  it  became  ignited  by  sparks 
from  the  engine,  and  the  flre  spread  rapidly 
across  the  right  of  way  and  thence  across 
the  lands  of  several  other  persons  to  the 
feme  plaintiff's  property, and  destroyed  her 
property,  then  this  would  be  negligence  on 
the  part  of  the  defendant;  and  if  you  flnd 
these  to  be  the  facts  it  devolves  on  the  de- 
fendant to  show  that  the  engine  was  prop- 
erly equipped  with  the  usual  and  proper  ap- 
pliances to  avoid  doing  injury  from  the  es- 
cape of  burning  sparks;  and  if  you  flnd  it 
was  not  thus  furnished,  and  the  flre  was  con- 
veyed from  the  smokestack  to  the  right  of 
way,  and  thence  across  the  land  of  several 
other  persons  to  feme  plaintiff's  land  and 
destroyed  her  property,  and  you  flnd  that  this 
was  the  natural  and  proximate  cause  of  the 
property  of  feme  plaintiff  being  destroyed  by 
flre,  and  that  said  injury  suffered  was  the 
natural  and  probable  consequence  of  said 
negligence,  and  such  as,  under  the  surround- 
ing circumstances  of  the  case,  might  or 
ought  to  have  been  reasonably  anticipated  by 
the  defendant  as  likely  to  result  from  its  ac- 
tions, then  you  will  answer  the  second  issue 
'Yes.' "  "That  upon  all  the  evidence  in  this 
case,  if  you  believe  the  same,  you  will  an- 
swer the  third  Issue  'No.' "  As  to  the  fourth 
issue  the  court  charged  the  Jury  as  to  the 
measure  of  damages,  to  which  there  was  no 
exception,  and,  among  other  things,  further 
charged  the  Jury  that,  in  estimating  the 
amount  of  damages  which  plaintiffs  are  en- 
titled to  recover,  "if  you  flnd  that  they  are 
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PHILLIPS  et  to.  T.  DURHAM  &  a  B.  CX). 

(Sapreme  Coart  of  North  Oarolizia.    April  4^ 

ie05.) 

BAILB0AD8   —   IIBES  —  SPABKB— EMISSION— AP- 

PUANGBB— DAMAGE— PBOZnCATB  OAUBB 

— INSTBUOnONB. 

1.  In  an  action  for  damages  from  fire  set 
ont  by  a  railroad  company,  an  instruction  that 
if  d^endant  permitted  inflammable  material  to 
exist  on  its  right  of  way,  which  became  ignited 
by  sparks  from  the  engine,  and  the  fire  spread 
across  the  lands  of  several  persons  to  the  prop- 
erty of  plaintiff,  the  burden  was  on  defendant 
to  show  that  its  engine  was  properly  equipped 
to  prevent  ,the  escape  of  sparks,  and,  if  its 
failure  so  to  equip  was  the  proximate  cause  of 
plaintiiTs  property  being  destroyed,  defendant 
was  liable,  was  proper. 

[Bd.  Note. — For  cases  In  point,  see  toL  41, 
Cent  Dig.  Railroads,  IS  1690-1608,  1710.] 

Zla  an  action  for  damages  from  fire  negli- 
gently set  out  by  a  railroad  company  it  was 
not  incumbent  on  plaintiff  to  keep  his  premises 
in  such  order  that  they  would  not  be  endanger- 
ed thereby. 

[Bd.  Note. — ^For  cases  in  noint,  see  yoL  41, 
Cent.  Dig.  Railroads,  U  1677-16&] 

8b  The  fact  that  plaintiff's  land  did  not  im- 
mediately adjoin  a  railroad  right  of  way.  and 
that  fire  necessarily  traversed  the  land  or  sev- 
eral intermediate  proprietors  before  reaching 
Slaintiff^s  property,  did  not  per  se  absolve  the 
efendant  from  liability,  if  m  fact  the  injury 
to  plaintiiTs  property  proximately  resulted  from 
defendant's  negligence. 

Appeal  from  Superior  Oourt,  Moore  Coun- 
ty; Ward,  Judge. 

Action  by  B.  P.  Phillipe  and  wife  against 
the  Durham  &  Charlotte  Railroad  Company. 
From  a  Judgment  in  fayor  of  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Guthrie  &  Outhrie  and  H.  F.  Seawell,  for 
appellant  W.  J.  Adams,  U.  L.  Spence,  and 
J.  D.  Mclyer,  for  appellees. 


CLARK,  C.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  fire 
negligently  set  hy  sparks  from  defendant's 
engine  falling  on  its  right  of  way,  on  which 
it  had  negligently  permitted  leaves  and  other 
inflammable  material  to  accumulate,  which 
fire  had  extended  thence  across  the  lands  of 
intervening  proprietors  till  it  had  reached 
and  damaged  plaintUTs  premises,  which 
were  2^  miles  distant  in  a  direct  line,  and 
farther  following  the  course  and  path  of  the 
fire.  The  engineer  testified  that  he  thought 
his  engine  had  on  a  spark  arrester  the  day 
of  the  fire^  but  was  not  certain,  and  another 
witness  said  positively  that  the  engine  had 
no  spark  arrests  that  day.  The  question  as 
to  proximate  cause,  under  all  the  circum- 
stances, is  necessarily  one  of  fact  for  the 
jury,  under  proper  instructions,  and  these, 
we  think,  the  court  gave  in  the  following  in- 
structions, asked  by  the  defendant:  ''It  is 
not  the  duty  of  a  railroad  company  to  go  off 
its  right  of  way  and  premises  to  clear  up 


rubbish  fh>m  all  lands  adjoining  and  adja- 
cent to  its  right  of  way,  and  it  is  not  liable 
or  chargeable  with  negligence  for  the  spread 
of  fire  from  its  own  right  of  way  which  was 
too  remote  for  the  railroad  company  to  rea- 
sonably anticipate  and  expect  such  spread  of 
fire  in  case  sparks  from  its  locomotlye  should 
accidentally  set  fire  to  adjoining  lands."  'If 
sparks  from  a  railroad  locomotlye  should  set 
fixe  to  combustible  material  on  the  land  of 
an  adjoining  landowner,  there  is  no  liability 
for  negligence  on  the  part  of  the  railroad 
company  if  it  simply  falls  to  prevent  the 
spread  of  such  fire  to  the  lands  and  premises 
of  more  remote  landowners."  "That  the  de- 
fendant is  not  liable  if  the  jury  shall  find 
from  the  evidence  that  the  burning  of  the 
plaintiff's  property  was  a  consequence  not  to 
be  reasonably  expected  in  the  natural  and 
usual  courses  of  events  from  the  act  com- 
plained of,  and,  if  the  jury  shall  so  find«  they 
should  answer  the  issue  No.  2  'No.' "  'TTo 
render  the  defendant  liable  in  this  action, 
the  Injury  suffered  by  the  plaintiff  must  have 
been  the  natural  and  probable  consequence 
of  the  defendant's  negligence;  such  a  conse- 
quence as,  under  the  surrounding  circum- 
stances of  the  case,  might  or  ought  to  have 
been  foreseen  by  the  wrongdoer  as  likely  to 
result  from  his  action."  "In  considering 
whether  or  not  the  burning  of  the  plaintiff's 
property  was  a  natural  and  probable  conse- 
quence of  defendant's  act  in  starting  the  fire, 
if  you  shall  find  that  the  defendant  did  start 
the  fire,  the  jury  should  consider  the  dis- 
tance to  the  plaintiff's  f/irGpertj  from  the 
point  at  which  the  fire  started,  the  condition 
of  the  intervening  land  with  reterence  to 
combustible  material  thereon,  the  state  of 
the  wind,  if  they  should  find  from  the  evi- 
dence that  the  same  was  unusual  and  ex- 
traordinary, and  not  to  be  expected  for  the 
locality  and  season,  and  the  probability  or 
otherwise  of  the  fire  being  gotten  under  con- 
trol by  property  owners  or  others  before  it 
reached  plaintiff's  premises."  "That  if  the 
jury  shall  find  from  the  evidence  that  the 
fire  was  caused  by  the  ignition  of  combus- 
tible matter  on  the  defendant's  right  of  way 
by  a  spark  from  defendant's  engine,  and 
burned  across  the  property  of  intervening 
landowners  to  plaintiff's  property,  which  it 
burned,  but  that  there  intervened  after  the 
act  of  the  defendant  an  unusual  and  extraor- 
dinary wind,  a  wind  not  to  be  expected  in 
that  locality  and  at  that  season,  without 
which  the  plaintiff's  property  would  not  have 
burned,  the  defendant  is  not  liable,  and  the 
jury  should  answer  'No'  to  second  issue.'* 
"That  if  the  jury  finds  from  the  eyidence 
that  the  engine  of  the  defendant  on  the  oc- 
casion complained  of  was  properly  equipped 
with  a  spark  arrester,  and  the  fire  was  not 
kindled  on  the  right  of  way  of  the  defendant, 
the  defendant  is  not  liable,  and  the  jury 
should  answer  the  second  issue  'No,'  and  the 
burden  of  showing  that  the  fire  started  on 
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the  right  of  way  to  on  the  plaintUf.**    '^ven 
though  the  Jury  should  find  from  the  e?i- 
dence  that  the  defendant's  right  of  way  was 
not  free  from  combustible  material,  .still  the 
defendant  Is  not  liable  unless  they  shall  also 
find  from  the  eyidence  that  the  presence  of 
such  combustible  material  was  by  the  fault 
and  negligence  of  the  defendant,  and,  fur- 
ther, that  it  was  the  proximate  cause  of  the 
injury  and  destruction  of  the  plaintiff's  prop- 
erty; and  unless  they  so  find  they  should  an- 
swer the  second  issue  'No.' "    "If  the  Jury 
shall  find  from  the  evidence  that  defendant 
exercised  due  and  reasonable  care  and  pre- 
caution to  keep  its  right  of  way  reasonably 
and  properly  dear  of  rubbish  and  other  com- 
bustible material  at  the  point  where  the  ilre 
la  alleged  to  have  originated,  and  without 
the  knowledge  or  default  of  the  defendant 
two  trees  were  cut  on  adjoining  lands,  and 
the  limbs  or  laps  were  thrown  upon  the  right 
of  way  and  left  there  by  other  parties,  and 
this  conduct  of  third  persons  was  the  prox- 
imate cause  of  the  injury  to  the  plaintiff's 
property,  the  defendant  is  not  liable,  and  the 
Jury  should  answer  the  second  issue  'No.' " 
There  was  no  exception  to  the  charge  upon 
the  flirst  issue,  nor  to  the  following:    "That 
it  is  not  the  duty  of  a  railroad  company  to 
clear  up  all  of  its  right  of  way,  or  to  cut 
down  all  the  bushes  or  trees,  except  so  far 
as  to  make  its  track  and  roadbed  safe,  nor 
to  cut  down  all  the  growing  shrubbery  on 
its  right  of  way;    but  a  railroad  company 
does  owe  to  the  public  and  the  neighboring 
landowners  the  duty  to  keep  its  track  and 
roadbed  clear  of  all  such  substances  as  are 
liable  to  be  ignited  by  sparks  and  cinders, 
and  also  a  railroad  company  must  not  only 
ke^  its  track  and  roadbed  free  from  such 
inflammable  substances,  but  it  must  go  to 
the  extent  of  keeping  a  reasonable  distance 
of  Its  right  of  way,  beyond  its  track  and 
roadbed,    free    from    such   substances,    and 
whaterer  distance  from  its  track  or  right  of 
way  that  may  be  reasonably  necessary  in  the 
exercise  of  ordinary  care  to  prevent  such  in- 
flammable and  combustible  substance  being 
igniiited  by  its  engines  must  be  kept  free 
from  them;  and  if  the  company  fails  in  this 
duty  to  the  public  it  is  liable  in  damages  to 
those  who  are  directly  injured  thereby,  and, 
if  It  is  necessary  to  keep  its  entire  right  of 
way  free  from  combustible  substance  to  pre- 
vent ignition  from  engine  sparks,  then  the 
whole  right  of  way  must  be  kept  clear  from 
these  inflammable  and  combustible  substan- 
ces.**    There  was  no  exception  to  this  in- 
struction, nor  to  the  following:    "It  is  not 
the  duty  of  a  railroad  company  to  fall  to 
adopt  and  to  use  approved  appliances  mere- 
ly because  they  are  known  and  approved, 
and  it  is  not  its  duty  to  keep  a  lookout  for 
improvements  and  inventions  and  buy  all 
sxicb  as  are  approved,  nor  is  it  the  duty  of  a 
railroad  company  to  equip  its  engines  with 
tbe  best  approved  devices  and  appliances  for  | 


arresting  sparks  which  tend  to  fly  from  its 
engines;  but  it  is  the  duty  of  a  railroad  com- 
pany to  use  proper  spark  arresters  in  its  en- 
gines, and  to  prevent  the  escape  of  iridescent 
spai^;  and  it  is  negligence  not  to  adopt  and 
use  qpark  arresters  in  the  engines  which  are 
in  genial  use,  and  a  railroad  is  liable  in 
damages  for  any  injury  directly  caused  by 
failure  to  use  approved  spark  arresters 
which  are  in  general  use."  "Ton  must  first 
ascertain  whether  or  not  the  fire  was  caused 
by.  fire  or  sparks  from  the  engine.  The  bur- 
den of  proof  is  on  the  plaintiff  to  show  this. 
If  plaintiffs  have  not  shown  it^  tiiat  ends  the 
case,  and  you  should  answer  the  second  issue 
'No^;  and  if  you  find  that  the  fire  was  oc- 
casioned by  fire  or  sparks  from  the  engine, 
then  you  must  go  f  urUier,  and  inquire  wheth- 
er or  not  the  defendant  company  has  been 
negligent^  and  also  whether  or  not  the  dam- 
age to  plaintiff,  if  you  find  she  has  been  dam- 
aged, was  proximately  caused  by  such  neg- 
ligence. If  so,  you  should  answer  the  second 
issue  'Yes.' "  To  the  follovTing  instiructions 
the  defendant  excepted:  "If  the  Jury  shall 
find  from  the  evidence,  the  burden  being  on 
the  plaiDtiff,  that  the  defendant  company 
permitted  dead  grass  and  straw  and  pine 
tops  and  an  accumulation  of  inflammable 
and  combustible  matter  to  exist  on  its  right 
of  way  so  near  the  track  as  to  collect  fire 
tram  the  engine^  and  it  did  collect  fire  from 
the  engine,  and  it  became  ignited  by  sparks 
from  the  engine,  and  the  fire  spread  rapidly 
across  the  right  of  way  and  thence  across 
the  lands  of  several  other  persons  to  the 
feme  plaiQtiff's  property  .and  destroyed  her 
property,  then  this  would  be  negligence  on 
the  part  of  the  defendant;  and  if  you  find 
these  to  be  the  facts  it  devolves  on  the  de- 
fendant to  show  that  the  engine  was  prop- 
erly equipped  with  the  usual  and  proper  ap- 
pliances to  avoid  doing  injury  flrom  the  es- 
cape of  burning  sparks;  and  if  you  find  it 
was  not  thus  furnished,  and  the  fire  was  con- 
veyed from  the  smokestack  to  the  right  of 
way,  and  thence  across  the  land  of  several 
other  persons  to  feme  plaintiff's  land  and 
destroyed  her  property,  and  you  find  that  this 
was  the  natural  and  proximate  cause  of  the 
property  of  feme  plaintiff  being  destroyed  by 
fire,  and  that  said  injury  suffered  was  the 
natural  and  probable  consequence  of  said 
negligence,  and  such  as,  under  the  surround- 
ing circumstances  of  the  case,  might  or 
ought  to  have  been  reasonably  anticipated  by 
the  defendant  as  likely  to  result  from  its  ac- 
tions, then  you  will  answer  the  second  issue 
'Tes.' "  "That  upon  all  the  evidence  in  this 
case,  if  you  believe  the  same,  you  will  an- 
swer the  third  issue  'No.' "  As  to  the  fourth 
issue  the  court  charged  the  Jury  as  to  the 
measure  of  damages,  to  which  there  was  no 
exception,  and,  among  other  things,  further 
charged  the  Jury  that,  in  estimating  the 
amount  of  damages  which  plaintiffs  are  en- 
titied  to  recover,  "if  you  find  that  they  are 
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entitled  to  recover  damages,  you  can  con-  i 
alder  the  evidence  describing  the  property 
injured  or  destroyed,  or  any  part  of  It— 1.  e., 
whether  old  or  new,  decayed  or  sound — and 
from  all  the  evidence  form  your  estimate  of 
the  damages  which  plaintiffs  are  entitled  to 
recover,  if  you  find  that  they  are  entitled  to 
recover  damages;  and  where  there  is  no  evi- 
dence of  the  description  of  any  of  the  prop- 
erty destroyed,  and  where  there  Is  evidence 
of  the  value  of  the  i^operty  destroyed,  you 
may  consider, evidence  of  the  value  of  said 
property  In  finding  the  value  of  same  in  es- 
timating plaintiifs'  damages,  if  you  shall  find 
that  they  are  entitled  to  recover  damages; 
but  you  are  not  required  to  accept  the  esti- 
mated value  of  the  property  destroyed  or  the 
amount  of  damages  estimated  by  any  wlt- 
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ness. 

We  find  no  error  in  the  above,  nor  in  the 
refusal  of  sundry  prayers  for  Instruction, 
which,  in  substance,  were  asked  the  court 
to  tell  the  Jury  that  it  was  incumbent  on  the 
plaintiff  to  keep  his  premises  in  such  order 
that,  if  the  defendant  should  negligently  let 
fire  escape,  the  pr^nises  of  the  plaintiff 
would  not  be  endangered  thereby;  that  the 
defendant,  not  being  able  to  keep  trash  off 
of  these  premises  than  its  own,  is  not  liable 
for  damages  by  fire  to  premises  to  which 
the  defendant  could  not  reasonably  expect 
the  fire  to  spread;  that  if  Intermediate  own- 
ers allowed  rubbish  to  accumulate  on  their 
premises,  and  the  fire  extended  across  such 
premises  to  the  plaintiff's,  the  defendant  was 
not  liable;  that  if  the  plaintiff  had  allowed 
rubbish  to  accumulate  upon  her  own  prem- 
ises by  which  the  fire  spread  and  injured  the 
plaintiff,  the  defendant  would  not  be  liable; 
that  negligence  in  starting  a  fire  is  not  the 
proximate  cause  of  the  destruction  of  prop- 
erty on  land  which  does  not  abut  on  the 
premises  on  which  the  fire  started,  but  to 
which  it  spread  across  Intervening  land;  that 
upon  the  whole  evidence  In  this  case  the 
negligence  of  the  defendant  was  not  the 
proximate  cause  of  the  plaintUTs  damage; 
that  the  burden  was  on  the  plaintiff  to  show 
that  the  engine  was  not  equipped  with  a 
proper  spark  arrester,  and  that  on  the  evi- 
dence the  engine  was,  thus  equipped;  and 
that,  after  the  plaintiff's  premises  were 
threatened  with  fire,  if  she  could,  with  ex- 
*  erdse  of  care  and  prudence,  have  saved  from 
injury  any  part  of  the  property,  but  failed 
to  do  so,  the  defendant  was  not  liable  for 
such  part  As  to  this  last  there  was  no 
evidence  to  authorize  the  Instruction  asked, 
and  the  other  prayers  were  properly  refused, 
except  so  far  as  given  in  the  charge  or  other 
special  Instructions.  The  owner  of  prem- 
ises is  not  bound  to  anticipate  negligence  of 
a  railroad,  and  by  way  of  prevention  make 


provision  against  communication  of  fire.  18 
Am.  &  Eng.  Enc.  (2d  Ed.)  482;    Hoag  v.  B. 
R.  Co.,  85  Pa.  203,  27  Am.  Rep.  653.    The 
fact  that  the  plaintiff's  land  did  not  imme- 
diately adjoin  the  defendant's  right  of  way, 
and  the  fire  necessarily  traversed  the  land  of 
several  intermediate  proprietors  before  reach- 
ing the  plaintiff's  property,  was  a  circum- 
stance, with  other  circumstances  mentioned 
in  the  Instructions  given  to  the  Jury,  to  be 
weighed  In  considering  whether  the  defend- 
ant's negligence  was  the  proximate  cause  of 
the  plaintiff's  damage  (and  the  charge  fairly 
presents  this  view);    but  the  fact  that  the 
plaintifTs  land  did  not  adjoin  the  right  of 
way  does  not  per  se  absolve  the  defendant 
from  liability,  if  in  fact  the  defendant's  neg- 
ligence was  the  proximate  cause  of  the  dam- 
age to  the  plalntifiTs  property;    otherwise 
the  right  to  recover  would  depend  solely  up- 
on whether  the  land  set  fire  to  by  negligence 
of  the  defendant  was  held  In  large  or  small 
tracts.     13  A.  ft  E.   Enc.  (2d  Ed.)  450-454, 
and  cases  dted.    In  Black  v.  Ballroad,  115 
N.  O.  667,  20  S.  E.  718,  909,  where,  as  here, 
the  fire  crossed  the  land  of  several  inter- 
vening landowners  before  reaching  and  de- 
stroying Black's  turpentine  boxes,  1^  miles 
from  the  railroad  track,  the  learned  Judge 
below  told  the  Jury  that  if  the  fire  caught 
on  the  defendant's  right  of  way  by  reason 
of  the  defendanlfs  negligence,   and  spread 
"acrosd  the  land  of  another  person  to  the 
plaintifTs  land,  the  defendant  company  would 
be  liable  to  the  plaintiff  for  damages  sus- 
tained," and  on  appeal  this  Instruction  was 
the  chief  matter  in  contest,  and  was  sus- 
tained;   Burwell,  J.,  saying  that  the  law  in 
this  respect  had  been  correctly  and  succinct- 
ly stated  by  the  court  below.    Among  many 
other  cases  to  same  purport.   Railroad   v. 
Bales,  16  Kan.  252;    Perley  v.  Railroad,  98 
Mass.  414,  96  Am.  Dec.   645;    Railroad  v. 
Richardson,  91  U.  S.  454,  23  L.  Ed.  356.     In 
Poeppers  v.  Railroad,  67  Mo.  715,  29  Am. 
Rep.  518,  the  fire  spread  eight  miles,  and  in 
Railroad  v.  McBrlde,  54  Kan.  172,  37  Pac 
978,   it   spread   ten    miles   before   reaching 
plaintlfifs  property,  but  it  was  held  that  the 
loss  was  not  necessarily  too  remote.    The 
greater  the  distance  from  the  defendant's 
track  to  the  premises  which  are  damaged, 
the  greater  the  probability  that  Intervening 
and  independent  causes  might  stop  or  ex- 
tend the  fire,  and  hence  the  less  probability 
that  the  original  negligence  of  the  defendant 
is  the  proximate  cause  of  the  injury;    but 
that  is  a  matter  for  the  Jury  under  proper 
instructions,  and  the  defendant  has  no  cause 
to  complain   of  those  given  in  this   case. 
Railroad  v.  Hope,  80  Pa.  373,  21  Am.  Rep. 
100. 
No  error. 
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KEMP  ▼.  CENTRAL  OF  GEORGIA  RT.  00. 

(Supreme  Court  of  Georgia.     March  27,  1905.) 

BAUAOADS  —  IN JT7VT    TO    PEBSON    ON    TBAOK-- 

PRESUMPTION    OF    NEGLIGENCB—EYIDBNGE 

— PLEADING — ^AMENDICBNT. 

1.  In  view  of  the  statutory  presumption  of 
negligence,  the  plaintiff  proved  her  case  as  laid 
when  she  established  that  her  husband  had  been 
killed  by  the  defendant's  engine  and  cars. 

2.  Hearsay  testimony  having  no  probative 
value,  the  prima  facie  case  was  not  disproved 
by  the  evidence  of  other  witnesses  for  the  plain« 
tiff,  who  testified  as  to  statements  made  In  their 
hearing  by  the  engineer  explanatory  of  the  cir- 
cumstances under  which  the  deceased  was  killed. 

3.  The  more  liberal  the  law  In  the  allowance 
of  amendments,  and  the  less  the  necessity  of 
formalities  in  pleading,  the  greater  the  right  of 
the  defendant  hy  special  demurrer  to  call  for  a 
full  statement  of  the  facts  out  of  which  the 
plaintiff's  cause  of  action  arises. 

4.  While  the  petition  was  good  aa  against  a 
general  demurrer,  it  did  not  make  the  full  state- 
ment required  by  Civ.  Code  1895,  {  4960;  nor 
did  it  put  the  defendant  upon  notice  of  what 
was  intended  to  be  proved,  and  the  speda]  de- 
murrer should  have  been  sustained. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bulloch  Coun- 
ty;  A.  F.  Daley,  Judge. 

Action  by  Addle  Kemp  against  the  Cen- 
tral of  Georgia  Railroad  Company.  Judg- 
ment of  nonsuit.  From  the  order  plaintiff 
brings  error,  and  from  an  order  refusing  to 
sustain  a  demurrer  defendant  brings  error. 
Judgment  on  cross-bill  of  exceptions  revers- 
ed, and  main  bill  of  exceptions  dismissed. 

Mrs.  Kemp  brought  an  action  against  the 
Central  of  Georgia  Railway  Company  for  the 
homicide  of  her  husband.  The  petition  al- 
leged that  the  defendant,  by  the  running  of 
Its  locomotive,  cars,  and  machinery  In  a 
careless,  negligent,  and  Improper  manner, 
ran  over  and  killed  her  husband  between 
Parish  Station  and  Metter  Station  In  Bulloch 
county;  that  the  killing  was  done  by  a  pas- 
senger train  going  west  upon  the  straight 
track;  '*that  heretofore.  In  the  county  afore- 
said, the  defendant,  by  Its  carelessness,  neg- 
ligence, and  Improper  conduct,  and  by  the 
carelessness,  negligence,  and  Improper  con- 
duct of  Its  officers,  agents,  servants,  and  em- 
ployes In  the  running  and  operating  of  Its 
locomotives,  cars,  and  machinery,  on  or  about 
February  12,  1902,  recklessly  and  wantonly 
ran  over,  mangled,  crushed,  and  killed  B.  J. 
Kemp,  the  husband  of  petitioner.*'  The  de- 
fendant demurred  on  the  ground  that  the  pe- 
tition stated  no  cause  of  action,  and  did  not 
make  It  to  appear  that  there  was  any  duty 
of  diligence  on  the  part  of  the  defendant  to 
the  deceased.  It  specially  demurred  on  the 
grounds  that  the  plaintUTs  cause  of  action 
was  not  set  forth  fully,  plainly,  aud  dis- 
tinctly; that  it  was  not  alleged  how  or  In 
what  manner  the  Injury  was  inflicted;  that 
It  did  not  appear  from  the  petition  that  there 
was  any  duly  of  diligence  on  the  part  of  the 
defendant;  and  that  It  did  not  appear  that 
the  deceased  was  free  from  fault  The  court 
overruled  the  demurrer.    The  case  was  sub- 
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mltted  to  the  Jury,  and  at  the  conclusion  at 
the  plaintiff's  evidence  the  court  granted  a 
nonsuit,  to  which  the  plaintiff  excepted.  The 
defendant  filed  a  cross-bill  of  exceptions. 

H.  B.  Strange  and  Evans  &  Bvans,  for 
plaintiff  In  error.  Lawton  &  Cunningham 
and  Groover  &  Johnston,  for  defendant  In 
error. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  Evidence  that  the  plaintiff's  husband 
had  been  killed  by  the  running  of  defend- 
ant's cars  raised  the  statutory  presumption 
of  negligence.  This  was  sufficient  to  prevent 
the  nonsuit,  unless  the  other  testimony  for 
the  plaintiff  disproved  the  prima  facie  case 
thus  made.  Exclamatory  remarks  are  a  part 
of  the  res  gestae,  and  entitled  to  be  consid- 
ered as  evidence  by  the  Jury.  But  testimony 
by  other  witnesses  of  the  plaintiff  as  to  ex- 
planatory statements  made  by  the  engineer 
as  to  the  circumstances  of  the  killing,  and 
why  he  did  not  see  the  deceased  In  time  to 
stop  before  running  over  him,  was  mere 
hearsay,  and  of  no  probative  value  even  after 
it  had  been  received  without  objection.  Hear- 
say evidence  could  not  disprove  what  had 
been  otherwise  established.  Suttles  v.  Sewell, 
109  Ga.  707,  85  S.  E.  224;  Civ.  Code  1895, 
§S  5179,  8034. 

As  the  nonsuit  should  not  have  been  grant- 
ed, it  becomes  necessary  to  consider  the 
cross-bill  assigning  error  upon  the  refusal  of 
the  court  to  sustain  the  demurrer.  The  al- 
legations in  the  petition  were  of  the  most 
general  nature,  and^  beyond  the  fact  of  the 
homicide,  gave  the  defendant  llttie  or  no  In- 
dication of  what  was  expected  to  be  proved. 
The  petition  did  not  show  whether  the  de- 
ceased was  an  employ^,  licensee,  or  tres- 
passer. Each  of  these  relations  raised  a  par- 
ticular duty.  What  might  have  been  negli- 
gence as  to  one  would  not  necessarily  have 
been  so  as  to  the  other.  The  petition  did 
not  show  whether  the  homldde  was  at  a 
crossing,  at  a  point  distant  therefrom,  or  at 
a  place  where  the  defendant  was  bound  to 
be  on  the  lookout  for  pedestrians.  It  did  not 
allege  whether  the  plaintiff  was  walking, 
standing,  or  lying  on  the  track;  and.  If  the 
latter,  whether  he  was  there  voluntarily  or 
because  of  some  sudden  access  of  sickness. 
Except  Inferentially,  It  Is  not  charged  that 
the  employ^  saw  him  or  could  have  seen 
him,  or  that  they  knew  of  his  danger  and 
realized  that  he  could  not  avoid  the  danger 
by  stepping  from  the  track  to  a  place  of  safe- 
ty. Such  evidence  as  was  finally  admitted 
shows  that  these  allegations  were  material. 
But  the  defendant  was  entitied  to  Informa- 
tion on  those  subjects  before  the  trial  began. 
In  some  Jurisdictions  the  petition  would  have 
been  held  to  be  bad  in  substance,  and  for 
that  reason  subject  to  a  general  demurrer  on 
the  ground  that  'It  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action."  Under 
our  liberal  system  of  pleading,  there  being 
enough  to  amend  by,  the  incomplete  and 
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partial  statement  of  facts  would  be  treated 
as  a  defect  in  form,  rather  than  as  a  defect 
in  substance.  For  that  reason  it  was  good 
as  against  a  motion  to  dismiss  or  general 
demurrer.  It  by  no  means  follows,  however, 
that  the  defendant,  over  its  objections,  could 
be  forced  to  trial  under  pleadings  which  did 
not  give  notice  of  the  breach  of  duty  and  acts 
of  negligence  for  which  it  was  sought  to  be 
made  liable.  The  statute  has  abolished  all 
distinction  between  actions,  and  done  away 
with  many  of  the  technical  rules  of  pleading. 
But  the  more  of  subtlety  and  formality  It 
has  destroyed,  the  more  valuable  the  sub- 
stance which  is  iQft.  Practically  all  that  la 
left  is  the  requirement  that  the  petitioner 
shall  "plainly,  fully,  and  distinctly  set  forth 
his  charge,  ground  of  complaint,  and  de- 
mand." Civ.  Code  1895.  {  4960.  Even  this 
solitary  requirement  has  been  so  liberally 
construed  as  to  save  many  a  defective  peti- 
tion against  a  general  demurrer.  And  since 
the  defendant  can  no  more  deal  In  generali- 
ties than  can  the  plaintiff,  where  there  is  a 
defective  cause  of  action  stated  he  must  point 
out  the  defects  of  which  he  complains.  But 
when,  by  special  demurrer,  he  does  so^  and 
stands  upon  his  statutory  right,  he  is  enti- 
tled to  have  the  omissions  supplied.  He  is 
entitled  not  only  to  a  plain,  distinct  state- 
ment of  the  plaintiff's  charge,  but  also  to  a 
full  statement  of  the  plaintiff's  "ground  of 
complaint"  Olv.  Code  1895,  |  4960.  These 
defects  can  be  voluntarily  cured  by  amend- 
ment almost  as  matter  of  course,  or  the 
court  can  require  them  to  be  cured;  in  de- 
fault whereof  the  petition  will  be  dismissed, 
there  being  a  presumption  that,  if  the  amend- 
ment were  made  according  to  the  facts,  it 
would  show  that  the  plaintiff  had  no  cause 
of  action.  See  Civ.  Code  1895,  I  5048.  And 
why  should  there  be  reluctance  to  core  the 
defect?  The  more  liberal  the  right  to  make 
amendment,  the  more  ready  should  the  party 
be  to  make  it,  and  the  court  to  require  it 

It  is  always  easier  to  allege  than  to  prove. 
If  the  facts  cannot  be  alleged,  they  cannot 
be  proved.  If  the  facts  do  not  warrant  the 
plaintiff  in  stating  that  which  would  be  good 
as  against  a  demurrer,  he  cannot  cure  the 
fatal  defect  by  evidence  before  the  Jury.  If 
the  facts  as  alleged  set  forth  a  case  the  law 
of  which  is  doubtful,  it  is  far  better  for  the 
parties,  for  witnesses,  and  for  the  country 
that  they  should  be  passed  upon  as  a  matter 
of  law,  than  to  prove  the  same  facts,  and 
have  the  same  result  reached  by  a  motion 
to  dismiss,  direction  of  verdict,  or  nonsuit 
R.  &  D.  R.  Co.  V.  Mitchell,  95  Oa.  85,  22  S. 
E.  124;  Warren  v.  Powell,  122  Oa.  4,  49  S. 
E.  730.  If  the  demurrer  is  sustained,  the 
plaintiff  does  not  lose,  as  was  so  often  the 
case  at  common  law,  because  of  the  viola- 
tion of  a  technical  rule  of  pleading.  The  law 
guaranties  him  against  that  It  is  not  for 
the  want  of  skill  or  the  ftiult  of  his  counsel 


that  he  loses.  It  Is  his  misfortune  that  on 
the  admitted  facts  the  law  declares  he  is  not 
entitled  to  recover.  In  view  of  the  liberality 
in  holding  defective  petitions  good  as  against 
a  motion  to  dismiss,  and  the  almost  unlim- 
ited right  to  amend,  but  with  a  recognition 
at  the  same  time  of  the  defendant's  right  to 
a  full  statement  there  has  been  a  marked 
tendency  In  our  decisions  to  magnify  the 
office  and  importance  of  the  special  demurrer. 
And  when  the  defendant  calls  therefor  he 
is  entitled  to  a  full  statement  of  time,  place, 
circumstance,  and  facts  the  plaintiff  expects 
to  prove,  so  thut  he  may  prepare  his  defense 
accordingly,  whether  that  defense  be  by  de- 
murrer or  by  plea  raising  an  issue  to  be  pass- 
ed on  by  the  Jury.  He  is  entitled  to  a  state- 
ment of  issuable  and  traversable  facts,  not 
to  genera]  allegations  of  negligence  or  lia- 
bility, which  at  last  are  more  in  the  natnrs 
of  conclusions  than  allegations  of  fact  The 
petition  here,  though  good  as  against  a  gen- 
eral demurrer,  was  defective.  The  omissions 
were  duly  pointed  out  by  special  demurrer, 
which  should  have  been  sustained.  Russell 
V.  Central  Ry.  Co.,  119  6a.  706,  46  S.  B.  858; 
Murphy  v.  Lawrence,  2  Oa.  258;  Ellison 
V.  Oa.  R.  Co.,  87  Oa.  702,  13  8.  B.  809; 
Fontaine  v.  Baxley,  90  Oa.  428, 17  S.  B.  1015; 
James  v.  Ry.  Co.,  90  Oa.  697,  16  S.  B.  642; 
R.  &  D.  Go.  V.  Mitchell,  95  Oa.  85,  22  a  E. 
124;  Blackstone  v.  R.  Co.,  105  Oa.  380,  31 
8.  E.  90;  Oa.  R.  Co.  v.  Rayford,  115  Oa.  938^ 
42  S.  E.  234;  Atlanta  Ry.  Co.  v.  Woodruff, 
66  Oa.  709. 

Judgment  on  cross-bill  of  exceptions  re- 
versed; main  bill  of  exceptions  dismissed. 
All  the  Justices  concur. 


022  Ga.  6U) 
MACON.  D.  &  8.  R.  00.  v.  WRIOHT. 
(Supreme  Court  of  Georgia.    March  27,  1906.) 

CEBTIOBABI   TO    JUSTICK— BBHEDT    BT   APPBAI.. 

Had  this  case  been  on  trial  before  a  jury 
upon  the  evidence  Introduced  at  the  hearing  be- 
fore the  magistrate,  it  would  have  been  error 
for  the  court  to  direct  a  verdict,  as  an  issue  of 
fact  was  formed.  Therefore,  under  tiie  rule 
laid  down  by  this  court  In  Toole  v.  Edmondaon, 
81  S.  B.  25,  104  Oa.  784,  the  certiorari  was 
properly  dismissed,  on  the  ground  that  appeal 
to  a  Jury  In  the  Justice's  court  was  the  plain- 
tiff's remedy.  See,  also,  in  this  connection, 
Dotson  V.  Hawes,  47  8.  B.  900,  120  Oa.  869. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Gomn- 
ty;   Oeo.  T.  Cann,  Judge. 

Action  by  A.  P.  Wright  against  the  Maoon, 
Dublin  &  Savannah  Railroad  Company.  From 
a  Judgment  dismissing  certiorari  to  a  Justice^ 
defendant  brings  error.    AflOrmed. 

Saussy  &  Saussy,  for  plaintiff  in  error. 
Anton  P.  Wright  and  O'Connor,  O'Byme  A 
Hartridge,  for  defendant  in  error. 

CANDLER,  J.  Judgment  sfBrmed.  Ail 
the  Justices  concur. 
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CHARLES  LIPPINCOTT  &  CO.  t.  BEHBB. 
(Sapreme  Coazt  of  Georgia.    March  27,  1906b) 

PABnEft— MISJOINDEB    OF    DSrEnDANTS— DIS- 
MISS Ali— CO  NTBACT   OF  AGENT— BATIFI- 
OATION—PLSADIITO— AMENDMENT. 

1.  Where  snit  ia  brought  against  defendants 
who  are  only  jointly  liable,  the  plaintiff  cannot 
dismiss  as  to  one  and  proceed  against  the  other, 
except  in  cases  provided  for  by  statute. 

[Bd.  Note. — ^For  cases  in  point,  see  toL  17* 
Cent.  Dig.  Dismissal  and  Nonsuit,  ${  44-58.] 

2.  But  where  suit  is  brought  against  two  or 
more  defendants  alleged  to  be  Jointly  liable,  and 
the  proof  or  the  pleadings  show  that  there  is 
no  joint  liability,  the  plaintiff  may  dismiss  as 
to  those  who  are  not  proper  parties  to  the  ac- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  toI.  17, 
C^t.  Dig.  Dismissal  and  Nonsuit,  M  44-SS.'] 

3.  Where  the  plaintiff,  having  a  right  to  elect 
whether  he  will  sue  the  agent  or  the  undis- 
closed principal,  improperly  joins  both  in  the 
same  action,  he  may  exercise  the  right  of  elec- 
tion, proceed  against  one,  and  dismiss  as  to  the 
other. 

[EkL  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Dismissal  and  Nonsuit,  M  44-0&] 

4.  If  the  contract,  as  originally  signed,  did  not 
bind  the  defendants,  the  allegations  of  the  peti- 
tion are  sufficient  to  show  that  the  same  had 
been  adopted  by  them,  and  that  partial  pay- 
ments thereunder  had  been  made  to  the  plain- 
tiff. 

5.  The  amendment,  setting  out  the  subsequent 
change  as  to  territory  and  commission,  did  not 
constitute  new  causes  of  action,  but  nterely 
stated  modifications  of  the  existing  and  adopted 
contract 

6.  The  court  did  not  err  in  overruling  the  de- 
murrer. 

(Syllabus  by  the  Court.) 

Error  from  City  Conrt  of  Atlanta;  H.  li. 
Beld,  Judge. 

Action  by  C.  H.  Behre  against  Charles 
Lippincott  &  Co.  and  another.  Judgment  for 
plaintiir.  Defendants  Charles  Lippincott  & 
Co.  bring  error.    Affirmed. 

On  January  e,  1902,  Charles  H.  Behre 
made  an  affidavit  that  Charles  Lippincott  & 
Co.  and  the  American  Soda  Fountain  Com- 
pany were  indebted  to  him  $5,614.13  on  an 
account,  and  that  the  defendants  resided  out 
of  the  state.  An  attachment  issued.  Oar- 
niflhments  were  served.  The  defendants 
gave  bond.  The  plaintiff  filed  a  declaration 
on  the  attachment,  alleging  (1)  that  Charles 
Lippincott  &  Co.  are  a  partnership;  (2)  that 
the  American  Soda  Fountain  Company  Is  a 
corporation;  (3)  that  on  February  4, 1895,  the 
plaintiff  entered  into  a  contract  with  Alfred 
H.  Lippincott,  representing  Charles  Lippin- 
cott &  Co.,  as  a  salesman  for  said  firm.  At- 
tached as  an  exhibit  Is  a  copy  of  an  elaborate 
contract  providing  for  the  sale  of  soda  foun- 
tains and  apparatus  In  North  and  South 
Carolina,  and  cash  registers  In  Alabama, 
Georgia,  North  Carolina,  South  Carolina; 
the  amount  of  commissions  to  be  paid;  when 
the  commissions  were  payable;  the  effect  of 
credit  sales  and  bad  collections — ^besides 
many  other  details  as  to  traveling  expenses, 
telegrams,  rendition   of  accounts,   and   like 


matters,  not  necessary  to  be  further  indi- 
cated. It  was  further  provided  *'that  this 
agreement  is  to  remain  In  full  force  until 
terminated  by  either  party  giving  the  other 
thirty  days'  notice  In  writing."  The  paper 
ifl  signed  by  Alfred  H.  Lippincott  and 
Charles  H.  Behre.  Exhibit  B  to  the  petition 
Is  an  account  beaded,  "Chas.  Lippincott  St 
Co.  In  account  with  Ghas.  H.  Behre."  It 
covers  a  period  ftom  February  9,  1895,  to 
January  11,  1897.  The  petition  alleged  that 
under  the  contract  the  plaintiff  entered  into 
the  service  of  the  defendants  as  a  traveling 
salesman,  and  served  them  until  June  16, 
1897;  that  he  made  sales  entitling  him  to 
commissions  amounting  to  $12,592;  that  the 
commissions  were  not  payable  until  the  col- 
lections had  been  made  from  those  who  pur- 
chased the  material;  that  the  defendants 
made  payments  aggregating  $8,978;  that  the 
period  at  which  the  deferred  payments 
should  have  been  made  has  expired,  and  the 
defendants  are  now  due  the  plaintiff  $3,794; 
that  at  the  time  the  plaintiff  entered  Into  the 
contract  he  did  not  know  that  Lippincott  & 
Co.  were  acting  for  the  soda  fountain  com- 
pany, but  that  as  a  fact  they  were,  and  that 
the  American  Soda  Fountain  Company  was 
an  undisclosed  principal,  and  received  the 
fruits  of  his  labor  as  salesman,  and  recog- 
nized him  as  an  employ^  The  defendants 
filed  special  similar  demurrers  In  which  they, 
set  up  that  there  was  a  misjoinder  of  par- 
ties defendant,  that  there  was  no  Joint  cause 
of  action,  and  that  the  petition  set  out  no 
cause  of  action  against  each  defendant. 
There  were  also  demurrers  on  the  ground 
that  the  petition  did  not  state  facts  sufficient 
to  show  that  certain  Items  in  the  account 
were  proper  charges,  or  that  the  plaintiff  had 
any  right  to  recover  the  same,  since  the  rate 
charged  or  the  place  where  the  sale  was 
made  Indicated  that  the  plaintiff  had  no 
cause  of  action  thereon  under  the  terms  of 
the  contract  attached  as  an  exhibit  The 
court  hdld  that  the  plaintiff  could  not  main- 
tain a  Joint  action  against  the  undisclosed 
principal  and  the  agent  making  the  contract 
with  the  plaintiff.  The  plaintiff  thereupon 
elected  to  proceed  against  Charles  Lippincott 
&  Co.,  and  the  American  Soda  Fountain 
Company  was  stricken  as  a  defendant 

The  court  OTerruled  the  general  demurrer, 
but.  In  order  to  meet  the  grounds  of  the  spe- 
cial demurrer,  the  plaintiff  amended  by  al- 
leging that  under  the  contract  he  entered  into 
the  service  of  defendants  Charles  Lippincott 
A  Co.  as  a  traveling  salesman;  that  about 
May  1,  1895,  the  defendants  having  discon- 
tinued the  sale  of  the  cash  registers.  In  order 
to  compensate  plaintiff  for  the  loss  of  this 
business  they  Increased  his  commissions  for 
the  sale  of  soda  fountains  and  apparatus; 
that  again,  on  September  1,  1896,  there  was 
an  additional  change,  relating  to  the  com- 
missions on  secondhand  goods,  and  the  re- 
striction as  to  sales  of  such  articles  In  North 
and  South  Carolina  was  removed,  and  the 
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plaintiff  was  allowed  to  sell  In  those  two 
states  and  In  Georgia,  Alabama,  Mississippi, 
and  Louisiana;  and  that  under  the  contract 
he  was  to  be  furnished  with  an  Itemized 
statement  of  the  collections.  To  the  amend- 
ment a  demurrer  was  filed  on  the  ground  that 
the  plaintiff  could  not  In  this  suit  recover 
for  services  rendered  or  commissions  earned 
under  the  contracts  of  1895  and  1896,  and 
that  the  amendment  set  out  a  new  cause  of 
action.  The  defendants  demurred  to  such 
Items  In  the  account  as  were  only  recoverable 
by  reason  of  the  contracts  of  1895  and  1896. 
The  court  overruled  the  general  and  special 
demurrer,  and  the  defendants  excepted. 

Culberson,  Willingham  &  Johnson,  Hoke 
Smith,  and  Henry  Hull,  for  plaintiffs  In  er- 
ror. Westmoreland  Bros.,  for  defendant  In 
error. 

LAMAR,  J.  (after  stating  the  facts).  In 
the  same  action  the  plaintiff  sued  both  the 
agent  and  the  undisclosed  principal.  The 
court  sustained  the  contention  that  the  de- 
fendants were  not  Jointly  liable,  and  there- 
fore not  jointly  suable.  The  plaintiff  there- 
upon elected  to  dismiss  as  to  the  American 
Soda  Fountain  Company,  the  undisclosed 
principal,  and  to  proceed  against  Charles 
Llppincott  &  Co.,  the  agent  with  whom  the 
contract  was  alleged  to  have  been  actually 
made.  Civ.  Code  1895,  {  3024.  The  latter 
thereupon  demurred  on  the  ground  that  the 
plaintiff,  having  brought  an  action  upon 
what  he  claimed  was  a  Joint  contract,  could 
not  thereafter  proceed  against  a  single  de- 
fendant '  Such  may  have  been  the  rule  at 
common  law.  But  it  has  been  changed  in 
Georgia.  In  Wooten  v.  Nail,  18  Ga.  610  (7), 
624,  626,  attention  was  called  to  the  fact 
that,  even  at  law,  where  one  of  the  parties 
dies,  new  parties  may  be  made;  and  the 
court  then  proceeded  to  argue  that  the  great- 
er Includes  the  less;  that  it  Is  easier  to  strike 
than  to  add;  saying  that,  "under  the  right  to 
amend  the  pleadings  at  any  stage  and  In  all 
respects,  the  plaintiff  could  strike  the  name 
of  any  defendant  who  was  not  liable,  and 
proceed  to  take  Judgment  as  to  the  rest" 
Francis  v.  Dickel,  68  Ga.  256  (2),  258,  is  to 
the  same  effect,  even  though  the  suit  was 
against  those  sued  as  partners.  See  Civ. 
Code  1895,  {  5104.  All  through  our  Reports 
there  Is  a  recognition  of  the  rule  that  a  mis- 
Joinder  of  parties  or  causes  of  action  Is  not 
fatal.  Of  course,  if  the  liability  Is  Joint, 
then  all  those  Jointly  liable  must  be  sued. 
The  plaintiff  has  no  right  to  impose  upon 
one  the  burden  of  a  single  obligation  which 
was  assumed,  not  severally,  but  Jointly.  He 
cannot  sue  some  of  the  contracting  parties 
where  all  are  liable  as  a  unit,  except  in  those 
cases  where  the  statute  itself  has  made  the 
exception.  Civ.  Code  1895,  §9  5009-5015. 
But  where  he  sues  defendants  on  the  theory 
that  they  are  Jointly  liable,  and  the  evidence 
or  the  pleadings  discloses  that  some  are  not 
liable  at  all,  or  that  some  cannot  be  Joined 


In  the  same  action,  a  case  is  presented 
which  oomes  directly  within  the  purview  of 
our  saving  statute  of  amendments.  Ellison 
V.  Ga.  R.  Co.,  87  Ga.  691,  13  S.  E.  809  (2). 
Cox  V.  Henry,  113  Ga.  260,  38  S.  E.  856,  rec- 
ognizes the  rule,  though  there  the  plaintiff 
In  attachment  failed  to  dismiss  as  to  the 
defendant  who  was  Improperly  Joined. 

Assuming  that  the  contract,  as  signed* 
bound  Alfred  Llppincott,  and  not  Charles 
Llppincott  &  Co.,  there  was  nothing  tcf  pre- 
vent them,  by  reference  or  otherwise,  from 
adopting  this  writing,  or  adopting  the  same 
terms  as  were  contained  in  that  writing.  In- 
ternational Power  Co.  v.  Hardy,  118  Ga.  512, 
45  S.  E.  311;  Butler  v.  Tlfton  R.  Co.,  121 
Ga.  817,  49  S.  E.  763. 

That  it  was  adopted,  and  the  benefit  of 
plalntlff*s  services  thereunder  accepted,  and 
the  payments  thereunder  made  to  him  by  the 
defendants,  sufficiently  appears  from  the  pe- 
tition. The  allegations  that  the  defendants 
In  1895  and  1896  changed  some  of  the  terms 
of  that  original  agreement,  and  extended 
the  territory  in  which  the  plaintiff  could 
work,  and  increased  his  commissions,  are 
also  sufficient  to  show  that  the  defendants 
recognized  and  adopted  the  contract  which 
had  been  made  by  Alfred  Llppincott,  *'rep- 
resenting  Charles  Llppincott  &  Co." 

Nor  do  the  amendments  set  up  new  causes 
of  action.  They  are  but  modifications  of 
the  original  agreement,  which,  by  its  own 
terms,  was  not  to  be  ended  except  on  giving 
30  days*  notice.  The  items  In  the  account 
sued  on  are  the  same  as  those  set  out  In 
the  petition  as  originally  filed.  These  amend- 
ments were  offered  for  the  purpose  of  show- 
ing why  the  plaintiff  at  one  date  could  re- 
cover a  greater  rate  of  commissions  than  at 
another,  and  why  he  was  entitled  to  com- 
missions on  sales  made  In  states  other 
than  those  named  In  the  original  writing. 
There  was  no  error  in  overruling  the  de- 
murrer. 

Judgment  affirmed.  AU  the  Justices  con- 
cur. 


(ISOa.  e64) 
PIERCE  ▼.  SEABOARD  AIR  LINE  RT. 
(Supreme  Court  of  Georgia.    March  27,  1905.) 

INJURY    TO    EUPLOTft^-PIAADIIVO  —  FBBBDOM 

FBOIC  OONTBIBUTOBT  NEOUOBITCB 

— SUFTICIBNCT. 

1.  When,  in  a  petition  by  a  widow  of  an  em- 
ploy 6  of  a  railroad  company,  claiming  damages 
for  the  homicide  of  her  husband  as  a  result  of 
the  negligence  of  other  employes  of  the  com- 
pany, Uie  averments  of  the  petition,  taken  as  a 
whole,  show  that  the  husband  of  the  plaintiff 
was  blameless  in  reference  to  the  transaction 
which   caused   his   death,   an   allegation,   in   a 

Faragraph  of  the  petition  separate  and  distinct 
rom  those  in  which  it  appeared  that  the  hus- 
band was  blameless,  that  he  was  **free  from 
fault,"  even  if  it  is  to  be  treated  as  a  mere 
conclusion  of  the  pleader,  is  not  Inappropriate 
to  the  petition,  and  furnishes  no  reason  for 
striking  that  paragraph  or  for  dismissing  the 
whole 
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2.  A  petition  by  a  widow  against  a  railroad 
company  for  the  homicide  of  her  husband,  who 
had  been  an  employ^  of  the  defendant,  which 
set  forth  the  time  when,  the  place  at  which, 
and  the  circumstances  under  which,  the  homi- 
cide occurred,  and  alleged  that  it  was  the  result 
of  the  negligence  of  the  officers,  agents,  and 
servants  of  the  defendant,  was  not  subject  to  a 
special  demurrer  raising  the  objection  that  the 
names  of  such  officers,  agents,  and  servants 
were  not  set  forth  in  the  petition. 

3.  The  petition  set  forth  a  cause  of  action, 
and  was  not  subject  to  any  of  the  objections 
raised  in  the  demurrers. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Ck>urt,  Chatham  Conn- 
ty;   Geo.  T.  Cann,  Judge. 

Action  by  Mary  Pierce  *  against  the  Sea- 
board Air  Line  Railway.  Judgment  for  de- 
fendant, and  plaintiif  brings  error.  Re- 
versed. 

This  was  an  action  against  a  railway 
company,  by  the  widow  of  one  of  its  engi- 
neers for  damages  claimed  to  have  resulted 
fH>in  his  negligent  homicide  in  the  state  of 
Florida.  The  petition  sets  out  the  statutes 
of  Florida  authorizing  suits  and  imposing 
liability  in  cases  of  the  character  alleged. 
The  homicide  was  claimed  to  have  resulted 
from  defects  in  the  roadbed  and  switch;  the 
details  of  which,  the  manner  and  the  time 
in  which,  and  the  place  at  which,  the  de- 
ceased met  his  death,  being  set  forth  with 
particularity.  It  is  alleged  that  the  plain- 
tUTs  husband  did  not  know  of  the  defects 
which  brought  about  the  catastrophe,  and 
could  not,  by  the  exercise  of  ordinary  care, 
have  discovered  them;  that  the  train  was 
running  at  a  rapid  rate  of  speed,  as  required 
by  the  rules  of  the  company,  in  order  to 
make  the  schedule  time;  that,  on  account  of 
this  rapid  rate  of  kipeed,  the  defects  could 
not  be  detected;  that  the  engineer  was  in 
the  cab  of  the  engine  when  the  derailment 
occurred;  and  that  his  death  was  caused  by 
the  negligence  of  the  "defendant  company, 
its  officers,  agents,  servants,  and  employes, 
in  permitting  said  defects  and  dangers  to 
exist'*  In  the  fifth  paragraph  it  is  alleged 
that  prior  to  the  derailment,  and  at  the  time 
thereof,  the  plalntifrs  husband  'in  no  way 
consented  to  or  contributed  to  the  same,  but 
was  entirely  free  from  fault"  The  petition 
was  demurred  to  on  the  grounds  that  the 
allegation  of  flreedom  from  fault  In  the 
fifth  paragraph  was  a  mere  conclusion  of  the 
pleader,  with  no  facts  set  forth  from  which 
the  conclusion  was  drawn;  that  the  petition 
fails  to  give  the  names  of  the  officers,  agents, 
and  servants  of  the  defendant  whose  acts  are 
alleged  to  have  brought  about  the  transaction 
in  which  the  plaintiff's  husband  lost  his  life, 
and  falls  to  allege  that  they  were  acting  In 
their  capacity  as  such  officers,  agents,  and 
servants  at  the  time  of  the  occurrence,  as 
provided  by  the  statute  of  Florida  set  forth 
In  the  petition.  The  court  sustained  these 
grounds  of  demurrer,  and  passed  an  order 
allowing  the  plaintiff  time  within  which  to 
amend  to  meet  them.    The  plaintiff  failed  to 


•0  amend,  and  the  petition  was  dismissal, 
whereupon  she  excepted. 

Twiggs  &  Oliver,  for  plaintiff  in  error.    J. 
Randolph  Anderson,  for  defendant  in  error. 

CORR,  J.  1.  The  law  of  Florida  authorizing 
an  employ 6  of  a  railroad  company  to  recover 
damages  from  the  company  for  an  Injury 
resulting  from  the  negligence  of  a  co-employ6 
Is  substantially  the  same  as  the  law  of  Geor^ 
gla  on  that  subject  The  petition  in  such 
a  case  must  allege  all  of  the  facts  necessary 
to  constitute  a  cause  of  action,  and  there 
are  at  least  three  essential  elements  neces- 
sary to  make  the  cause  of  action  complete: 
Injury  to  the  plaintiff  resulting  from  an  act 
of  the  servants  and  agents  of  the  company, 
negligence  on  their  part  In  connection  with 
the  matter  bringing  about  the  Injury,  and 
freedom  from  fault  on  the  part  of  the  plain- 
tiff in  reference  to  all  matters  connected  with 
the  transaction  which  contributed  substan- 
tially to  the.  Injury.  It  is  therefore  neces- 
saiy  that  all  of  these  elements  should  ap- 
pear in  the  averments  of  the  petition.  The 
absence  of  any  one  of  them  would  make  the 
petition  substantially  defective.  The  pres- 
ence of  all  three  would  make  the  petition 
good  in  substance.  If,  in  the  allegations  in 
reference  to  any  of  these  elements,  the  aver- 
ments of  the  petition  do  not  deal  with  the 
subject  with  that  particularity  which  would 
be  required  to  put  the  defendant  on  notice 
of  what  it  had  to  meet,  such  defects  can  be 
taken  advantage  of  by  special  demurrer,  and 
would  be  fatal  in  the  absence  of  an  appro- 
priate amendment  Seaboard  Air  Line  Rail- 
way T.  Pierce,  120  Ga.  230,  47  &  B.  581. 
The  averments  of  the  petition  in  the  present 
case  were  sufficient,  if  proved,  to  show  negli- 
gence on  the  part  of  the  defendant,  result- 
ing in  the  death  of  the  plaintifTs  husband. 
Taking  the  allegations  as  a  whole,  it  also 
appears,  without  reference  to  the  averment 
in  the  fifth  paragraph,  that  the  plaintlff*s 
husband  was  free  from  fault  in  the  transac- 
tion resulting  in  his  death.  It  is  averred 
that  he  was  running  his  engine  at  the  rate 
of  speed  required  by  the  rules  of  the  com- 
pany, which  was  a  very  Idgh  rate,  but  which 
would  not  have  been  an  improper  or  negli- 
gent rate  of  speed  if  the  roadbed  and  switch 
had  been  in  proper  condition;  that  he  did 
not  know  of  the  defective  condition  of  the 
switch,  and  had  no  opportunity  of  ascertain- 
ing It,  except  th|it  which  was  afforded  by 
looking  out  from  his  engine  as  he  was  ap- 
proaching and  passing  the  point  where  the 
defects  existed.  It  was  dlstinctiy  alleged 
that,  on  account  of  the  rapid  rate  of  speed 
at  which  he  was  required  to  run,  and  at 
which  he  was  actually  running  in  obedience 
to  the  orders  of  his  superiors,  it  was  im- 
possible for  him  to  detect  the  defects  in  the 
roadl>ed,  track,  and  switch  as  he  approached 
the  point  at  which  the  defects  existed;  and, 
while  the  petition  does  not  dlstinctiy  allege 
that  he  was  on  the  lookout  as  he  was  ap- 
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proachlng  the  switch,  it  %  in  effect,  alleged 
that,  if  he  had  been  on  the  lookout,  it  would 
have  been  impossible  for  him  to  see  the  de- 
fects which  brought  about  the  catastrophe. 
We  do  not  see  how  it  could  have  been  alle- 
ged with  greater  certainty  that  he  was 
blameless  in  the  transaction.  Such  being 
the  proper  construction  of  the  averments  of 
the  petition  relating  to  the  negligence  of  the 
defendant  and  the  conduct  of  the  plaintiff's 
husband,  the  averment  in  the  fifth  paragraph 
that  he  was  "free  from  fault"  can  be  proper- 
ly considered  simply  as  a  conclusion  drawn 
from  these  allegations;  and,  while  it  would 
have  been  more  appropriate  for  this  con- 
clusion to  have  been  alleged  in  connection 
with  the  averments  from  which  it  was 
drawn,  the  fact  that  it  was  not  placed  in 
Immediate  connection  therewith  constituted 
no  reason  for  striking  the  fifth  paragraph 
of  the  petition  or  dismissing  the  whole  case. 
If  the  plaintiff's  case  depended  entirely  upon 
the  averments  In  the  fifth  paragraph,  so  far 
as  the  freedom  from  fault  of  her  husband 
was  concerned,  there  might  be  some  ques- 
tion as  to  whether  a  mere  allegation  that  he 
WAS  free  from  fault  would  be  sufficient  to 
put  the  defendant  on  notice  of  what  facts  it 
was  to  meet  at  the  trial,  which  were  claimed 
to  show  that  the  deceased  was  blameless  in 
the  transaction  which  brought  about  his 
death.  This  court  has  never  made  any  dis- 
tinct ruling  that  in  cases  of  the  character 
now  under  investigation,  a  mere  general  aver- 
ment that  the  employ^  was  without  fault 
would  be  sufficient,  without  an  allegation  of 
the  facts  from  which  this  conclusion  is 
drawn;  and  expressions  used  in  different 
cases  would  indicate  that  the  writers  of  the 
opinions  were  not  entirely  In  accord  with 
each  other  on  this  subject  See  Allen  v.  Fac- 
tory, 82  Qa.  76,  79,  8  S.  E.  68;  Central  R. 
Go.  V.  Hubbard,  86  Oa.  623,  12  S.  E.  1020  (1); 
Seward  v.  Draper,  112  Ga.  673,  37  S.  B.  978; 
Ga.  R.  Co.  V.  Rayford,  115  Ga.  937,  938,  42  S. 
E.  234;  Hopkins,  Per.  InJ.  |  527  et  seq.  In 
neither  the  Hubbard  nor  the  Rayford  Case 
was  there  any  special  demurrer.  In  the  Allen 
Case,  freedom  from  fault  depended  largely 
upon  want  of  knowledge,  and  it  was  said 
that  this  could  have  been  made  the  subject 
of  a  distinct  allegation.  In  the  present  case 
want  of  knowledge  as  to  the  existence  of  the' 
defects  is  distinctly  alleged. 

2.  That  ground  of  the  demurrer  which  ob- 
jected to  the  petition  on  the  ground  that  It 
failed  to  give  the  names  of  the  alleged  neg- 
ligent officers,  agents,  and  employes  of  the 
defendant  was  sustained  by  the  Judge.  We 
do  not  think  this  was  a  sufficient  reason 
for  dismissing  the  case.  In  a  case  like  the 
present  the  negligent  acts  of  the  officers, 
servants,  and  agents  of  the  company,  and 
the  time  and  place  of  their  commission,  are 
all  that  is  necessary  to  put  the  defendant  on 
notice  of  what  it  is  to  meet  with  respect  to 
this  matter.  An  employer  has  greater  fa- 
duties  for  ascertaining  the  names  of  his  em- 


ployte  than  one  who  is  injured  by  the  negli- 
gence of  such  employ^;  and  especially  is 
this  true  where  the  injured  employ^  and  the 
negligent  employd  are  engaged  in  different 
departments  of  work,  as  well  as  in  the  case 
of  a  widow  of  a  deceased  employ^,  who  is 
the  plaintiff  in  a  suit  brought  for  his  homi- 
cide. While  a  railroad  company  operating  a 
long  line  of  railroad  has  necessarily  numer- 
ous employes,  and  often  the  principal  officers 
do  not  know  the  names  of  all  of  such  em- 
ployes, the  facilities  which  they  have  for 
obtaining  information  is  greater  than  that 
which  a  stranger  or  even  an  employ^  would 
have.  And  where  the  time,  place,  and  all 
the  circumstanced  of  the  catastrophe  which 
brought  about  the  injury  or  homicide  are 
alleged  with  great  particularity,  it  should 
be  an  easy  matter  for  the  railroad  company 
to  ascertain  the  names  of  the  employ^  who 
were  responsible,  if  responsibility  existed, 
or  who  were  blameless,  if  the  charge  was 
unfounded.  It  is  certainly  easier  for  it  to 
obtain  this  information  than  it  would  be 
for  the  widow  of  a  deceased  employ^  In 
Augusta  Ry.  Co.  v.  Andrews,  92  Ga.  706,  19 
S.  E.  713,  where. the  right  of  the  plaintiff  to 
recover  depended  upon  the  grant  of  per- 
mission by  the  city  council  of  Augusta  to 
climb  a  fire-alarm  pole,  it  was  held  that  an 
allegation  that  this  permission  had  been 
granted  by  the  "city  council  of  Augusta, 
through  its  duly  authorized  officers  and 
agents,'*  was  sufficient  without  stating  the 
name  of  any  particular  officer  or  agent  of  the 
municipality.  The  question  was  raised  Id 
that  case  by  a  special  demurrer,  as  appears 
from  the  reporter's  statement  on  page  707  of 
92  Ga.,  page  713  of  19  8.  E.,  which  we  have 
verified  by  an  examination  of  the  original 
record.  See^  also,  Woodson  y.  Johnston,  109 
Ga.  454,  34  S.  E.  587  (2);  NashviUe  Ry.  Go. 
y.  Priest  117  Ga.  769,  45  S.  E.  35.  In  Chero- 
kee MUls  V.  Gate  City  Cotton  Mills,  122  Ga. 
— ,  50  S.  E.  82,  which  was  a  suit  for  a 
breach  of  contract  the  plaintiff  alleged  in 
one  paragraph  of  the  petition  that  the  nego- 
tiations were  conducted  "through  its  proper 
officers";  and  in  another  paragraph,  which 
claimed  attorney's  fees  on  account  of  bad 
faith,  it  was  averred  that  the  plaintiff  had 
approached  the  defendant  company,  "through 
its  proper  officers,  to  make  good  said  con- 
tract" It  was  held  that  a  special  demurrer 
alleging  that  the  petition  did  not  set  forth 
the  name  of  the  officers  referred  to  was  well 
taken,  and  that  it  was  neither  unreaaonable 
nor  a  hardship  upon  the  plaintiff  to  give  the 
names  of  its  own  officers,  nor  the  names  of 
the  officers  of  the  defendant  company  with 
whom  its  officers  had  dealt  In  such  a  case 
this  information  was  equally  within  the 
knowledge  of  both  parties,  if  any  transactioD 
took  place.  The  ruling,  so  far  as  it  relates  to 
the  officers  of  the  plaintiff  company,  is  direct- 
ly in  line  with  the  ruling  now  made,  and  that 
part  of  the  decision  which  required  the  plain- 
tiff to  set  forth  the  names  of  the  defendant's 
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officers  wltb  whom  It  dealt  is  not  at  all  in 
conflict  with  the  present  ruling.  If  a  trans* 
action  actually  took  place  between  the  offl^ 
cers  of  the  two  companies,  the  names  of  the 
officers  of  the  defendant  were  equally  with- 
in the  knowledge  of  both  partiea  If  no  such 
transaction  took  place,  then  the  names  of  the 
officers  with  whom  the  transaction  was 
claimed  to  have  taken  place  was  more  with- 
in the  knowledge  of  the  plaintiff  than  of  the 
defendant,  and  the  defendant  was  entitled 
to  know  the  names  of  such  officers. 

8.  The  petition  set  forth  an  extract  from 
a  statute  of  Florida  in  which  a  right  to  re- 
cover is  given  in  case  of  death  from  the 
'Wrongful  act,  negligence,  carelessness,  or 
default  of  any  corporation,  or  by  the  wrong- 
ful act;  carelessness,  negligence,  or  default 
of  any  agent  of  any  corporation,  acting  in 
his  capacity  of  agent  of  such  corporation.** 
The  demurrer  raises  the  objection  not  only 
that  the  petition  did  not  specify  the  names 
of  the  agents  of  the  defendant  for  whose 
wrongful  act  it  is  sought  to  be  held  liable^ 
but  also  that  it  failed  to  allege  facts  showing 
that  such  alleged  agents  were  then  and  there 
acting  in  the  capacity  as  agents  of  the  de- 
fendant, and  within  the  legitimate  scope  of 
their  authority.  That  part  of  the  demurrer 
which  raises  the  objection  In  reference  to 
the  names  of  the  agents  is  disposed  of  by 
what  Is  stated  in  the  preceding  division  of 
this  opinion.  The  Florida  statute,  in  effect, 
makes  a  railroad  company  responsible  for 
tlKe  acts  of  omission  or  commission  of  its 
duly  authorized  agents;  and  the  words  *'act- 
ing  in  his  capacity  of  agent  of  such  corpora- 
tion'* merely  state  the  general  rule  of  law 
making  a  principal  responsible  for  the  acts 
of  his  agent  done  within  the  legitimate  scope 
of  his  authority.  So  construing  the  stat- 
ate,  the  allegations  of  the  petition  were  snf- 
fldent  to  show  that  the  aets  complained  of 
were  the  acts  of  agents  of  the  corporation. 

Judgment  reversed.    All  the  Justices  con- 

CllCi 


(122  Oa.  660) 

MORRISON  V.  HART. 
(Supreme  Court  of  Georgia.    March  27,  1905.) 

NOTS— VALIDITT-^ONSIDEBATION  •— VAILUBB— 
BONA  IIDK  PT7B0HASKB. 

1.  A  note  given  by  one  person  to  pay  another 
a  certain  amount  at  a  fixed  time,  for  the  per- 
formance of  personal  services  In  the  future,  Is 
valid  and  binding  upon  the  maker.  The  prom- 
ise to  pay  and  the  promise  to  perform  the  serv- 
ices are  sufficient  consideration. 


[Ed.   Note. — For  cases  in  point. 
Cent.  Dig.  Bills  and  Notes,  §  190.] 


voL  7, 


2.  A  plea  of  total  failure  of  consideration 
filed  to  an  action  upon  such  note  is  -not  good 
when  the  time  for  the  performance  of  the  serv- 
ices has  not  expired,  although  the  note  has  ma* 
tured. 

8.  To  a  suit  on  the  note  brouffht  by  a  pur* 
chaser  who  bought  before  it  was  doe,  the  maker 
cannot  successfally  defend,  unless  he  shows 
that  the  purchaser  had  notice  of  some  "defect 
or  defense"  at  the  time  he  bought,  or  that  the 


circumstances  were  sufficient  to  "place  a  pru- 
dent man  upon  his  guard.** 

[Ed.  Note. — For  cases  In  point,  see  vol.  7, 
Oent.  Dig.  Bills  and  Notes,  ff  80&-809.] 

4.  An  examination  of  the  record  shows  that 
the  purchaser,  at  t^e  time  he  bought  the  note, 
had  no  notice  of  any  defect  or  defense,  and  that 
there  were  no  circumstances  sufficient  to  put  a 
prudent  man  on  his  guard. 

(Syllabus  by  the  Ourt) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; Geo.  T.  Gann,  Judge. 

Action  by  D.  J.  Morrison  against  Francis 
Hart  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Hitch  &  Denmark  and  Emile  Newman, 
for  plaintiff  In  error.  Osborne  &  Lawrence, 
for  defendant  in  error. 

SIMMONS,  O.  J.  In  the  early  part  of 
1902  the  Sprague  Mercantile  Agency,  of  Chi- 
cago, IIL,  sent  an  agent  to  the  city  of  Sa- 
vannah. It  appears  that  the  business  of  this 
mercantile  agency  was  to  collect  for  mer- 
chants doubtful  and  insolvent  claims.  After 
frequent  visits  and  much  persuasion  the  rep- 
resentative of  this  agency  induced  Hart,  the 
defendant  In  error,  to  enter  into  a  contract 
under  the  terms  of  which  Hart  promised  to 
pay  the  agency  $100,  and  gave  his  note  for 
that  amount,  due  six  months  after  date,  to 
the  agent  The  Sprague  Company,  through 
its  said  agent,  gave  to  Hart  a  written  paper, 
or  certificate,  wherein  it  acknowledged  to 
have  received  a  retainer  fee  of  $100  for  three 
years*  service  from  date,  entitling  the  holder 
to  participate  in  all  the  benefits  and  privi- 
leges of  the  agency  in  "Class  A'*  during  said 
period,  provided  Hart  would  In  good  faith 
perform  the  duties  and  obligations  incident 
to  such  service  by  sending  a  list  of  accounts, 
notes,  etc.,  to  the  "home  ofiSce"  within  sixty 
days.  The  company  further  agreed  to  col- 
lect, over  and  above  the  amount  paid  as  re- 
tainer fee  and  commissions,  at  least  $600  in 
cash  from  the  claims  of  Hart  within  the  time 
specified  (three  years),  and,  if  it  failed  to 
collect  that  amount  within  three  years.  Hart 
should  be  entitled  to  the  full  use  of  its  serv- 
ices until  such  amount  was  collected.  There 
are  other  promises  and  stipulations  In  the 
certificate  which  it  is  not  necessary  to  men- 
tion. Hart  sent  notes  and  accounts  to  the 
agency  amounting  to  over  $1,100,  and,  not 
hearing  from  it,  he  demanded  his  note  re- 
turned. How  long  he  waited  to  hear  from 
the  agency  before  writing  for  his  note  does 
not  appear.  He  testifies  that  in  reply  to 
his  demand  for  the  note  the  ofilcers  of  the 
agency  denied  having  such  a  note.  The  rec- 
ord discloses  that  the  reason  they  did  not 
have  the  note  was  thait,  after  receiving  it 
from  Hart,  the  agent  in  Savannah  sold  it 
to  Morrison,  the  plaintiff  in  error.  When 
the  note  fell  due,  Morrison  deposited  it  in  a 
bank  tar  collection.  Hart  refused  to  pay, 
and  Morrison  brouf^t  his  action  on  the  note 
in  a  Jnstlce^s  court  To  this  action  Hart 
filed  a  plea  that  the  note  was  '^ade  without 
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consideration;  that  It  was  given  to  the 
Sprague  Mercantile  Agency  for  services  to 
be  performed  [by  it];  that  the  Sprague  Mer- 
cantile Agency,  for  the  sum  of  money  named 
in  said  note,  agreed,  for  a  period  of  three 
years,  to  handle  the  collections  of  this  de- 
fendant, and  to  attend  to  the  same  actively, 
honestly,  and  energetically;  that  it  failed  to 
do  so,  and  rendered  the  defendant  no  services 
whatsoever,  and  the  consideration  of  the 
note  has  entirely  and  completely  failed." 
Further,  he  pleaded  that  at  the  time  Morri- 
son purchased  tbe  note  he  had  notice  that 
the  consideration  for  the  note  had  failed, 
and  that  "the  said  note  was  given  for  serv- 
ices to.be  performed,  and  that  the  said  serv- 
ices had  not  been  performed,  and  were  not 
going  to  be  performed."  This  plea  was  filed 
February  7,  1903.  The  magistrate  entered 
Judgment  in  favor  of  the  plaintifT,  and  Hart 
appealed  to  the  superior  court  On  the  trial 
of  the  case  in  that  court  the  Jury  returned 
a  verdict  in  favor  of  Hart  Morrison  made 
a  motion  for  new  trial,  which  was  overruled, 
and  he  excepted.  The  grounds  of  the  motion 
for  a  new  trial  were  that  the  verdict  was 
contrary  to  the  law  and  the  evidence. 

1,  2.  According  to  the  plea  filed  by  Hart, 
he  seems  to  have  relied  upon  the  fact  that 
the  note  was  void  or  invalid  because  it  was 
given  for  services  to  be  rendered  in  the  fu- 
ture. There  can  be  no  doubt,  in  our  opin- 
ion, that  such  a  note  is  valid  and  binding. 
The  promise  of  Hart  to  pay  the  hundred  dol- 
lars as  a  retainer  fee,  and  the  promise  of 
the  mercantile  agency  to  perform  the  serv- 
ices within  three  years,  were  suflicient  con- 
sideration to  bind  Hart  The  mere  failure  of 
the  agency  to  perform  its  part  of  the  con- 
tract within  a  few  weeks  or  a  few  months 
did  not  make  the  consideration  void.  Nor 
could  the  mere  failure  to  produce  results  on 
the  first  batch  of  insolvent  notes  and  papers 
sent  It  by  Hart  render  the  consideration 
void.  We  imagine  It  would  be  quite  a  diffi- 
cult matter  for  the  most  expert  collector  to 
take  a  batch  of  insolvent  notes  and  Judg- 
ments, of  the  face  value  of  $1,100,  and  pro- 
duce results  within  a  few  months.  The  obli- 
gation of  the  agency  was  to  collect  at  least 
$500  for  Hart  out  of  his  insolvent  notes  and 
papers  within  three  years,  provided  Hart 
would  send  it  a  sufficient  amount  of  paper 
from  time  to  time  out  of  which  to  make  such 
collections.  When  Hart  got  no  results  from 
his  first  batch  of  papers,  he  undertook  to 
rescind  the  contract  by  demanding  the  return 
of  his  note.  This,  of  course,  was  too  early 
for  him  to  make  a  rescission,  for  the  time 
had  not  expired  in  which  the  agency  was 
to  collect  the  $500.  In  fact,  a  year  had  not 
elapsed  from  the  time  of  the  giving  of  the 
note  until  this  suit  was  filed.  The  agency 
still  had  over  two  years  to  comply  with  its 
part  of  the  ccMitract  It  may  be  that  the 
mercantile  agency  is  a  swindling  concern,  as 
claimed  by  Hart  The  country  is  frequently 
infested  by  the  agents  of  such  concerns,  who 


shrewdly  work  upon  the  weak  and  eredaloas^ 
get  their  promissory  notes,  and  dispose  of 
them  before  they  are  due;  but  nevertheless 
such  credulous  citizens  have  to  pay  when 
the  notes  are  in  the  hands  of  bona  fide  hold- 
ers. 

3,  4.  We  now  come  to  the  next  point  in  the 
case,  1.  e.,  admitting,  for  the  sake  of  argu- 
ment, that  the  consideration  had  failed, 
whether  Morrison,  who  purchased  the  note 
before  it  was  due,  had  notice  that  Hart  had 
any  defense  or  any  reason  why  he  should  not 
pay  the  note.  We  have  closely  read  the  evi- 
dence twice,  and  can  find  no  proof  going  to 
show  that  when  Morrison  purchased  the  note 
he  knew  either  that  the  consideration  had 
failed,  that  there  was  no  consideration,  or 
that  there  were  circumstances  which  were 
sufficient  to  put  him,  as  a  prudent  man,  upon 
his  guard.  He  purchased  the  note  a  few 
days  after  it  was  signed.  It  is  true  that  be 
had  purchased  others  before  that  but  there 
is  no  evidence  that  he  had  heard  any  com- 
plaint from  the  makers  of  these  other  notes 
before  he  bought  Hart*  s,  or  that  he  knew 
that  the  mercantile  agency  was  not  perform- 
ing its  part  of  the  contract  Hart  contends 
that  Morrison  admitted  to  him  that  the 
agency  was  a  fraud;  but  the  evidence  does 
not  show  that  Morrison  knew  this  fact.  If  It 
Is  a  fact,  when  he  purchased  Hart's  note. 
If  he  was  a  bona  fide  purchaser  at  the 
time  he  took  the  note,  but  learned  subse- 
quently that  it  was  a  fraudulent  scheme,  he 
would  still  be  entitled  to  collect  the  note. 
It  is  unnecessary  to  pursue  this  argument 
further,  because  we  think  we  have  shown 
that  there  was  no  failure  of  consideration 
at  the  time  the  note  was  sued  upon  and  the 
plea  filed,  and  that  it  would  have  been  good, 
even  if  in  the  hands  of  the  mercantile  agencj, 
at  the  time  it  was  sued.  Hart  having  shown 
no  legal  reason  why  he  should  not  pay  the 
note,  we  think  the  verdict  was  without  evi- 
dence to  support  it,  and  that  the  court  be- 
low erred  in  not  setting  it  aside. 

Judgment  reversed.  Ail  the  Justices  con- 
cur. 


(122  Ga.  664) 
WILBNSKT  T.  MORRISON. 
(Supreme  Court  of  Georgia.    March  27,  1905.) 

▲OnON  oil  NOTE— DEFENSES— FAILUBB  OF  CON- 
8IDEBATI0N— REVIEW. 

1.  Where  the  consideration  of  a  negotiable 
promissory  note  was  certain  services  to  be  per- 
formed by  the  payee  to  the  maker,  failure  of 
performance  of  the  services  was  no  defense  to 
an  action  on  the  note  brought  by  a  purchaser 
thereof  for  value  and  before  its  maturi^,  though 
he  knew  of  the  consideration,  but  not  of  its 
failure,  when  he  purchased.  See  Morrison  v. 
Hart  (Qa.)  50  S.  B.  471. 

2.  There  was  no  complaint  that  any  error  of 
law  was  committed  upon  the  triaL  The  evi- 
dence warranted  the  verdict,  and  the  eonrt  did 
not  err  in  refusing  a  new  trial. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Courts  Ohathsm 
County;   Geo.  T.  Cann,  Judge. 
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Action  by  D.  J.  MorriBoii  against  M.  WD* 
ensky.  Judgment  for  plalntUE,  and  defend 
ant  brings  error.    Affirmed. 

Wm.  H.  Boyd,  for  plaintiff  in  error.  Obasi 
y.  Hohenstein,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(122  Ga.  648) 

CENTRAL  OF  GEORGIA  RT.  CO.  t.  AU- 
GUSTA BROKERAGE  CO. 

(Supreme  Court  of  Georgia.,  March  27,  1905.) 

OABBIEBS  —  IIVTBASTATE  COMMBBGB  —  DISOBIIC- 

IRATION— COMMODITIES— PUNin  VS 

DAMAGES— PIJEAOINO. 

1.  The  rale  promulgated  by  the  Railroad  Com- 
mission of  this  state,  that  carriers,  "in  the  con- 
duct of  Uieir  intrastate  business,  shall  afford  to 
ail  persons  egual  facilities  in  the  transportation 
and  delivery  of  freight,"  prohibits  discrimina- 
tion against  shippers,  not  against  commodities. 

(a)  As  to  ifisuiog  through  bills  of  lading,  or 
furnishing  its  cars  to  connecting  carriers,  in 
order  that  shipments  may  be  carried  to  ulti- 
mate destination  without  reloading  at  terminal 
points,  a  carrier  may  discriminate  against  cot- 
ton seed,  provided  all  shippers  of  that  com- 
modity are  treated  alike. 

(b)  That  such  discrimination  is  dictated  by 
the  business  interests  of  the  carrier,  and  really 
affects  but  a  single  shipper,  because  he  is  the 
only  person  at  a  terminal  point  who  is  engaged 
in  shippiDg  cotton  seed  out  of  the  state,  cannot 
alter  the  matter. 

(c)  The  carrier  may  at  any  time  change  its 
policy  as  to  furnishing  shippers  of  a  certain 
commodity  privileges  which,  under  the  law,  it 
is  not  bound  to  extend  to  them. 

(d)  That  a  case  on  trial  has  been  before  the 
Supreme  Court,  and  that  court  has  held  that 
the  plaintiff's  petition  sets  forth  a  cause  of  ac- 
tion, is  of  noi  concern  to  the  jury ;  nor  should 
they  be  instructed  as  to  the  law  upon  abstract 
propositions  wholly  disconnected  with  the  issues 
of  fact  they  are  called  on  to  determine. 

2.  The  operation  of  rule  36  of  the  Railroad 
Commission  of  Georgia  is,  by  its  own  terms, 
limited  to  intrastate  shipments ;  and  unjust  dis- 
crimination against  shippers  engaged  in  inter- 
state commerce,  as  to  the  matter  of  issuing 
through  bills  of  lading  or  furnishing  reshipping 
facilitiea  at  terminal  iMlnts  within  this  state, 
does  not  constitute  a  violation  of  that  rule. 

3.  Where  a  plaintiff  sues  to  recover  punitive 
damages  for  a  particular  wrongful  act,  and  re- 
lies, as  evidencmg  the  animus  with  which  that 
act  was  committed,  upon  the  commission  of  a 
wholly  independent  act,  done  at  a  different  time 
and  place,  the  defendant  should  be  advised  by 
the  plaintiff's  pleadings  of  the  case  he  is  ex- 
pected to  meet. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Richmond  Coun- 
ty;  W.  F.  Eve,  Judge.v 

Action  by  the  Augusta  Brokerage  Com- 
pany against  the  Central  of  Georgia  Railway 
^Company.  Judgment  for  plaintiff,  and  both 
parties  bring  error.  Judgment  on  main  bill 
of  exceptions  reversed,  and  on  cross-bill  af- 
firmed. 

Lawton  &  Cunningham  and  J.  C.  C.  Black, 
for  plaintiff  in  error.  Wm.  H.  Fleming,  for 
defendant  in  error. 


JBVANB,  J.  When  this  case  was  before 
this  conrt  on  a  former  occasion.  It  was  held 
that  the  plaintiff's  petition  set  forth  a  cause 
of  action,  and  that  the  special  demurrers 
urged  against  It  were  not  well  taken.  121 
6a.  48,  48  S.  B.  714.  A  trial  upon  the  merits 
was  had  In  the  court  below,  and  resulted  in 
a  verdict  for  $3,005  in  favor  of  the  plaintiff. 
A  motion  for  a  new  trial,  presented  In  be- 
half of  the  defendant  railway  company,  was 
overruled,  and  it  excepted.  By  a  cross-bill 
of  exceptions  the  plaintiff  brings  under  re- 
view Tarlous  rulings  made  during  the  prog- 
ress of  the  trial  wlilch  were  adverse  to  it 

1.  The  gravamen  of  the  brokerage  com- 
pany's complaint  was  that  the  railway  com- 
pany had,  in  violation  of  a  rule  promulgat- 
ed by  the  Railroad  Commission  of  this  state, 
providing  that  carriers,  "in  the  conduct  of 
their  intrastate  business,  shall  afford  to  all 
person^  equal  facilities  in  the  transportation 
and  delivery  of  freight,'*  wrongfully  refused 
to  place  a  car  loaded  with  cotton  seed  on  a 
side  track  In  the  rear  of  its  warehouse,  re- 
fused to  allow  reshipment  of  Its  cars  at  Au- 
gusta, and  that  the  company's  refusal  so  to 
do  was  In  pursuance  of  a  predetermined  plan 
to  drive  the  plaintiff  out  of  the  business  of 
buying  cotton  seed  at  points  along  the  rail- 
way company's  line  of  road.  As  evidencing 
that  such  was  the  purpose  of  the  railway 
company,  the  plaintiff  alleged  that  it  had 
also  refused  to  issue  through  bills  of  lading 
from  a  station  in  Burke  county  to  points  be- 
yond its  line,  notwithstanding  the  commou 
practice  of  the  railway  company  was  to  issue 
such  bills  of  lading  to  other  patrons.  The 
evidence,  however,  disclosed  that  the  rail- 
way company,  while  issuing  through  bills 
of  lading  on  shipments  of  general  merchan- 
dise, declined  to  do  so  on  shipments  of  cot- 
ton seed,  and  fii  this  respect  there  was  no 
discrimination  against  the  plaintiff.  It  fur- 
ther appeared  that  although  the  plaintiff  had 
asked  that  a  through  bill  of  lading  on  a 
shipment  of  cotton  seed  at  the  Burke  county 
station  should  be  issued  to  one  of  two  points 
in  Georgia  beyond  the  railway  company's 
line,  the  request  was  not  made  in  good  faith, 
and  the  plaintiff  would  not  have  accepted  the 
bills  of  lading  If  the  railway  company  had 
signified  its  willingness  to  issue  them.  The 
trial  Judge  nevertheless  Instructed  the  jury 
that,  should  they  believe  the  defendant  com- 
pany discriminated  against  the  plaintiff  as 
to  Issuing  through  bills  of  lading  on  intra- 
state shipments,  this  would  be  a  violation 
of  rule  36  of  the  Railroad  Commission,  and 
the  plaintiff  would  be  entitled  to  recover 
such  damages  as  resulted,  and  the  jury  could 
visit  upon  the  railway  company  exemplary 
damages  if  they  found  its  refusal  to  issue  to 
the  plaintiff  through  bills  of  lading  was  will- 
ful. The  court  further  instructed  the  Jury 
as  follows:  "If  it  is  the  common  practice 
of  a  railroad  company  to  allow  reshipping 
privileges  or  through  bills  of  lading  for  all 
classes  of  merchandise  generally.  It  cannot 
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arbitrarily  select  any  one  class  of  mer- 
cbandise,  and  refnse  such  privileges  to  deal- 
ers in  that  class  of  merchandise.  In  order 
to  justify  such  discrimination,  there  would 
have  to  be  differences  in  the  circumstances 
and  conditions  of  shipment"  These  and  oth- 
er instructions  of  similar  import  are  excepted 
to  on  the  ground  that  they  were  not  author- 
ized either  by  the  law  or  the  evidence,  and 
were  highly  prejudicial  to  the  railway  com- 
pany. 

The  first  of  these  instructions  certainly 
ought  not  to  have  been  given.  The  plain- 
tiff was  not  suing  for  damages  resulting 
from  the  refusal  of  the  railway  company  to 
issue  a  through  bill  of  lading  from  the  sta- 
tion in  Burke  county.  The  plaintiff  could 
not,  in  the  city  court  of  Richmond  county, 
recover  damages  for  a  tort  committed  in 
Burke  county;  and,  moreover,  had  the  plain- 
tiff sued  in  the  latter  county,  no  recovery  of 
damages  because  of  such  refusal  would  have 
been  authorized,  for  the  evidence  shows  that 
the  application  for  a  through  bill  of  lading 
on  an  intrastate  shipment  was  not  bona 
fide.  The  plaintiff  really  wanted  a  through 
bill  of  lading  to  some  South  Carolina  point 
Had  the  railway  company  issued  through  bills 
of  lading  to  other  shippers  of  cotton  seed 
at  the  Burke  county  station,  but  declined  to 
accord  like  privileges  to  the  plaintiff,  this 
fact  would,  as  was  held  when  this  case 
was  here  before,  afford  competent  evidence 
touching  the  alleged  purpose  of  the  railway 
company  to  break  up  the  plaintlff*a  busi- 
ness. However,  the  plaintiff  failed  to  es- 
tablish any  such  unjust  discrimination,  and 
therefore  what  occurred  at  that  station  really 
had  no  bearing  on  the  case,  unless  the  court 
was  right  in  the  view  of  the  law  expressed 
in  the  charge  which  we  have  above  quoted* 

The  rule  of  the  BaUroad  Ck^mmlssion  al- 
leged to  have  been  violated  prohibits  discrim- 
ination against  shippers,  not  against  com- 
modities. All  shippers  of  a  given  commodity 
must  be  treated  alike,  but  the  carrier  is  not 
bound  to  have  fixed  and  unvarying  rules  ap- 
plicable alike  to  each  and  all  kinds  of  freight, 
or  to  any  given  class  of  freight  when  shipped 
in  car-load  lots.  In  the  firat  place,  it  was 
optional  vdth  the  railway  company  whether 
or  not  it  would  adopt  the  custom  of  issuing 
.any  through  bills  of  lading  or  delivering  its 
cars  at  Augusta  to  connecting  carriers  in 
order  that  freight  might  without  reloading 
on  can  furnished  by  them,  be  reshipped  In 
bulk.  Coles  v.  Central  Bailroad,  86  Oa.  251, 
12  S.  B.  749.  It  could,  without  committing 
Itself  to  any  duty  of  so  handling  raw  com- 
modities, issue  through  bills  of  lading,  or 
afford  such  reshipplng  facilities  to  shippera 
of  manufactured  articles  or  any  other  kind 
of  freight  it  might  choose  to  handle  in  that 
way.  In  the  absence  of  any  duty  imposed 
by  law,  it  could  even  arbitrarily  so  conduct 
its  business  in  this  respect  as  to  discriminate 
between  cotton  seed  and  grain,  lumber,  or 
other  products.   Counsel  for  the  railway  com- 


pany very  frankly  concede  that  it  had  a 
"policy''  which  governed  its  decision  in  not 
issuing  through  bills  of  lading  on  shipments 
of  cotton  seed  from  points  along  its  line  or 
allowing  facilities  at  Augusta  for  the  reship- 
ment  of  that  product  in  bulk  over  competing 
lines.     This  policy  was  doubtless  a  purely 
selfish  one,  inasmuch  as  the  railway  com- 
pany looked  to  its  own  material  business  in- 
terests, rather  than  to  those  of  the  plaintiff 
or  other  brokers  engaged  in  handling  cotton 
seed.    But  the  plaintiff  also  had  a  "policy." 
It  was  not  a  philanthropic  one.   The  situation 
may  thus  be  summarized:     The  oilmills  at 
Augusta  depended  largely  for  a  supply  of 
cotton  seed  upon  the  territory  through  which 
ran  the  defendant  railway  company's  line. 
They   delivered   to    it    their    manufactured 
products  for  shipment,  so  the  railway  com- 
pany got  a  short  haul  on  the  raw  cotton 
seed,  and  also  a  long  haul  on  the  reshipments 
made  over  its  line  of  the  manufactured  prod- 
ucts.   It  was  not  to  the  business  interests 
of  the  railway   company  that  cotton  seed 
grown  at  local  stations  on  its  Augusta  & 
Savannah  Branch  should  be  shipped  to  oil- 
mills  located  in  South  Carolina,  for  none  of 
the  manufactured  products  could  then  be  se- 
cured for  resbipment,  at  a  high  rate,  over  its 
road.    Its  interests  dictated  that  the  cotton 
seed  should  stop  at  Augusta,  and  be  manu- 
factured into  oil  and  by-products  by  the  mills 
located  at  that  point    The  railway  company 
therefore  determined  that  it  would  not,  by 
voluntarily    granting    facilities   to   shippers 
which  it  was  under  no  legal  duty  to  afford, 
supply  the  means  of  diverting  from  its  road 
profitable    shipments    which    it    otherwise 
would  receive.    On  the  other  hand,  the  ma- 
terial business  interests  of  the   brokerage 
company  demanded  that  it  should  be  granted 
such  facilities.  .It  was  a  free  lance,  in  open 
competition  with  the  oilmills  at  Augusta  in 
the  buying  of  cotton  seed  at  the  lowest  price 
possible,  and  all  the  seed  purchased  by  tt 
was  shipped  from  Augusta  over  the  Southern 
Railway  to  South  Carolina  mills.    To  reload 
shipments  at  Augusta  for  the  South  Oaro- 
lina  trip  w&B  expensive.     To  get  through 
bills  of  lading,  or  to  secure  the  consent  of 
the  defendant  company  that  its  loaded  cars 
be   delivered  to  the  Southern   Railway   at 
Augusta,  so  that  the  seed  might  be  carried 
to  its  ultimate  destination  without  reloading, 
would  render  the  business  of  the  brokerage 
company  profitable,  the  business  of  the  Au- 
gusta oilmills  less  remunerative.    Their  in- 
terests and  those  of  the  defendant  railway 
company  were  coincident    Its  interests  and 
those  of  the  brokerage  company  conflicted. 
The  railway  company  acted  as  the  average 
business  man  would  have  done;   that  is  alL 
In  declining  to  grant  the  privileges  which 
the  brokerage  company  wished  to  enjoy,  the 
railway  company  merely  adopted  a   policy 
which  was  within  its  legal  rights  as  a  car- 
rier.   State  V.  Raihroad  Co.,  104  Oa.  437,  80 
S.  E.  89L    That  the  brokerage  company  may 
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baye  been  the  only  broker  in  Augusta  or 
elsewhere  affected  by  this  policy  cannot  alter 
tbe  case.  As  a  shipper,  it  was  not  diserim- 
inated  against,  though  one  of  the  com  modi* 
ties  it  handled  was,  incidentally.  The  rail-, 
way  company  had  the  undoubted  right  to 
refuse  to  make  through  shipments  of  any 
freight,  or  to  permit  its  cars  to  leave  its 
line  of  road,  however  they  might  be  loaded. 
To  compel  it  to  adopt  a  policy  whereby  no 
discrimination  against  a  particular  commod- 
ity would  result  would  not  necessarily  ben- 
efit the  brokerage  company,  but  might  react 
to  its  disadvantage,  and  be  inimical  to  the 
Interests  of  shippers  of  other  commodities, 
for  it  would  then  be  within  the  power  of 
the  carrier  to  decline  to  deliver  its  cars  for 
carriage  over  other  lines  under  any  circum- 
stances. It  may  be  that  for  this  reason  our 
Railroad  Commission  has  not  deemed  it  wise 
to  attempt  to  prohibit  any  discrimination  be- 
tween different  commodities  belonging  to  a 
general  class  of  freight 

If,  as  the  evidence  discloses,  none  of  the 
patrons  of  the  defendant  company  were 
granted  the  privilege,  at  Augusta,  of  hav- 
ing shipments  of  cotton  seed  In  its  cars 
turned  over  to  connecting  lines  for  trans- 
portation in  bulk  without  reloading,  then 
the  plaintiff  is  not  entitled  to  recover  dam- 
ages because  of  the  railway  company's  re- 
fusal to  accord  it  this  privilege,  and  the  evi- 
dence bearing  upon  the  '*policy*'  of  the  car- 
rier in  this  regard  was  not  competent  for 
the  purpose  of  sustaining  the  plaintiff's  con- 
tention that  the  purpose  of  the  defendant 
was  to  drive  it  out  of  business.  Animus  can- 
not be  inferred  from  what  one  does  while 
acting  strictly  within  his  legal  rights.  That 
during  the  previous  cotton  season  the  car- 
rier had  granted  the  privilege  sought  by  the 
brokerage  company  cannot  affect  the  matter 
at  fill.  The  carrier  could  change  its  policy 
at  any  time  it  saw  fit  and  the  plaintiff  had 
timely  notice  of  its  intention  to  withdraw 
this  privilege  at  the  dose  of  that  season. 

What  is  said  above  disposes  of  a  number 
of  assignments  of  error  made  upon  the 
charge  of  the  court  and  also  of  exceptions 
taken  to  the  refusal  of  the  court  to  give  In 
charge  pertinent  requests  which  were  in  ac- 
cord with  the  law  as  herein  announced. 
The  only  contention  of  the  plaintiff  which 
the  evidence  tended  to  sustain  was  that  the 
defendant  had  wrongfully  refused  to  place 
a  car  loaded  with  cotton  seed  on  the  side 
track  in  the  rear  of  plaintiff's  warehouse, 
and  that  the  purpose  of  the  railway  company 
in  refusing  to  do  so  was  to  put  the  plaintiff 
to  unnecessary  expense  in  reloading  at  a 
different  place,  and  thus  discourage  its  en- 
gaging in  the  buying  and  shipping  of  cotton 
seed.  There  was  proof  of  aggravating  cir- 
cumstances attending  this  discrimination 
against  the  plaintiff  and  in  favor  of  the  local 
oilmills,  and  the  Jury  were  warranted  in 
reaching  the  conclusion  that  the  conduct  of 
the  railway  company  was  willful,  and  in  pur- 


suance of  a  predetermined  plan  to  throw 
every  obstacle  in  the  way  of  the  plaintiff  to 
prevent  shipment  of  seed  into  South  Caro- 
lina. But  the  case  was  not  fairly  or  cor- 
rectly presented  to  the  Jury,  and  a  new  trial 
must  result 

At  the  request  of  plaintlfrs  counsel,  the 
court  informed  the  Jury  that  in  a  decision  on 
one  branch  of  this  case  the  Supreme  Court 
had  settled  the  law  of  it  in  favor  of  the 
plaintiff,  holding  that  it  the  plaintiff  sus^ 
tained  by  evidence  the  allegations  of  the 
declaration  as  to  the  conduct  of  the  railway 
company  with  regard  to  Intrastate  business, 
the  plaintiff  would  be  entitled  to  recover. 
Complaint  is  made  of  this  instruction  on  the 
ground  that  It  was  prejudicial  to  the  de- 
fendant iu  that  it  conveyed  the  impression 
to  the  Jury  that  the  Supreme  Court  had  prac- 
tically decided  the  case  against  the  defend- 
ant and  it  had  no  valid  defense.  Sufilce  it 
to  say  that  the  charge  was  at  least  irrele- 
vant to  any  issue  before  the  Jury,  and  could 
serve  no  legitimate  purpose  in  their  deter- 
mination of  the  case. .  Two  other  instructions 
are  Justly  complained  of  as  being  inapplica- 
ble to  the  facts  of  the  case,  and  therefore  In- 
appropriate and  misleading.  One  was  to  the 
effect  that,  while  it  was  no  proper  business 
of  a  common  carrier  to  facilitate  particular 
enterprises  or  to  build  up  new  industries, 
yet  as  the  carrier  depended  for  its  very  ex- 
istence upon  the  will  of  the  people,  it  was 
bound  to  deal  fairly  with  the  public,  furnish 
reasonable  transportation  facilities,  and  to 
put  all  of  its  patrons  upon  an  absolute  equal- 
ity. The  other  instruction  was  as  follows: 
"A  railroad  company  cannot  discriminate  In 
favor  of  a  shipper  who  is  able  to  furnish  a 
large  amount  of  freight  over  one  engaged  in 
the  same  business  who  is  unable  to  furnish 
the  same  quantity;  at  least,  where  both  ship 
in  car-load  lots." 

2.  Another  question  presented  for  deter- 
mination, both  by  the  main  bill  and  the 
cross-bill  of  exceptions,  is  whether  or  not 
the  court  correctly  interpreted  and  presented 
to  the  Jury  the  meaning  and  effect  of  rule 
86  of  the  Railroad  Commission,  in  so  far  as 
interstate  shipments  were  concerned.  The 
operation  of  that  rule  is,  by  its  own  terms, 
limited  to  intrastate  shipments^  and  there- 
fore cannot  be  held  to  apply  to  shipments 
originating  in  this  state  but  destined  for 
points  beyond  its  borders.  A  bill  of  lading 
issued  from  a  station  in  Georgia  to  one  in 
South  Carolina  would  evidence  an  interstate 
shipment  whether  it  was  to  be  carried  all 
the  way  by  the  initial  carrier  or  was  to  be 
delivered  by  it  at  some  intermediate  point  to 
a  connecting  carrier  for  transportation  to  ul- 
timate destination.  The  ultimate  destination 
of  a  shipment  intended  to  take  one  continn- 
ous  Journey  would  determine  its  character 
in  this  respect  Facilities  afforded  for  car- 
rying through  a  cargo  in  bulk,  without  re- 
loading at  an  intermediate  point  would  at* 
tacb^  according  to  the  circumstances^  to  el- 
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ther  Interstate  or  to  Intrastate  commerce.  A 
failure  to  afford  equal  facUities  to  all  shigr 
pers  engaged  In  Interstate  commerce  would 
not  be  a  violation  of  rule  36.  The  Instruc- 
tions of  the  court  to  this  effect  were  correct, 
but  might  properly  have  been  more  ape- 
clflcally  applied  to  the  facts  by  giving  the 
request  to  charge  on  this  subject  present- 
ed by  counsel  for  the  railway  company.  The 
plaintiff  appears  to  have  been  engaged  alto- 
gether In  making  Interstate  shipments  of 
cotton  seed,  no  delivery  being  made  to  the 
plaintiff  In  Augusta  except  for  the  purpose  of 
reloading  on  Southern  Railway  cars,  In  or- 
der that  the  seed  might  make  one  continu- 
ous journey  from  Georgia  Into  South  Caro- 
lina. 

3.  The  plaintiff,  in  Its  petition,  complained 
of  a  refusal  by  the  railway  company,  on 
December  9,  1903,  to  deliver  one  car  of  cot- 
ton seed  on  a  side  track  In  the  rear  of  the 
plaintiff's  warehouse,  and  for  this  alleged  tort 
both  actual  and  punitive  damages  were  claim- 
ed. At  the  trial  the  plaintiff  offered  to  prove 
that  shortly  before  and  shortly  after  that 
date  the  defendant  refused  to  deliver  other 
car-load  lots  of  cotton  seed  on  that  side 
track;  the  evidence  being  offered,  counsel 
announced,  for  the  purpose  of  proving  plain- 
tilTs  contention  that  the  defendant  had  a 
predetermined  plan  to  drive  plaintiff  out  of 
the  cotton  seed  business,  and  for  the  further 
purpose  of  showing  aggravating  circum- 
stances. Upon  the  objection  of  the  railway 
company  that  the  plaintiff  had  not  alleged 
any  of  these  matters  of  aggravation,  the 
court  excluded  the  evidence.  The  plaintiff 
also  offered  to  prove  by  a  witness  that  about 
January  12,  1904,  he  had  seen  certain  bills 
of  lading  covering  shipments  of  cotton  seed 
from  Mldville,  Ga.,  to  Manning,  8.  G.,  Issued 
by  the  defendant  to  Allan  W.  Jones,  in  whose 
name  the  shipments  bad  been  made,  although 
the  seed  was  the  property  of  the  brokerage 
company.  On  the  ground  that  the  bills  of 
lading  were^the  best  evidence  of  what  were 
their  contents,  this  testimony  was  excluded. 
Plaintiff  then  attempted  to  prove  by  the 
same  witness  that  these  shipments  came 
through  Augusta,  and  witness  knew  of  his 
own  knowledge  that  the  cotton  seed  was  not 
there  reshipped  or  transferred  to  other  cars, 
and  had  duly  reached  Manning,  8.  0.  Coun- 
sel stated  that  the  purpose  of  this  testimony 
was  to  show  that  through  bills  of  lading 
must  have  been  issued,  for  otherwise  the 
shipments  could  not,  without  reshipment  at 
Augusta,  have  reached  Manning,  S.  O.  The 
defendant  objected  to  the  introduction  of  this 
testimony,  and  the  court  excluded  It  on  the 
ground  that  If  related  to  transactions  which 
took  place  after  the  filing  of  the  suit  To 
all  of  these  rulings  exception  is  taken  In 
the  cross-bill.  Each  of  them  was,  we  think, 
correct 

*The  assessment  of  damages  is  usually 
governed  by  the  situation  or  condition  of 
affairs  existing  at  the  time  the  action  Is 


brought"  13  Cyc.  177.  The  general  rule 
as  to  the  recovery  of  special  damages  is, 
where  they  are  not  such  as  naturally  flow 
from  the  wrongful  act  complained  of,  that 
"It  Is  necessary,  in  order  to  prevent  surprise 
to  the  defendant,  that  the  declaration  state 
specifically  and  in  detail  the  damages  sought 
to  be  recovered,"  which  involves  making  a 
statement  of  the  facts  upon  which  the  plain- 
tiff relies  for  a  recovery  thereof.  Id.  170. 
Where  **a  willful  wrong  is  committed,  evi- 
dence of  matters  tending  to  aggravate  the 
damages,  when  necessarily  or  legally  arising 
from  the  act  complained  of,  is  admissible 
without  special  averment."  Id.  175,  176. 
But  it  is  apparent  that,  where  a  plaintiff 
sues  for  a  given  wrongful  act,  and  relies, 
as  evidencing  the  motive  with  which  that 
act  was  committed,  upon  another  wholly  In- 
dependent act,  done  at  a  diff^ient  time  and 
place,  the  defendant  should  be  advised  by 
the  plaintifTs  pleadings  of  the  case  he  is 
expected  to  meet  A  case  bearing  directly 
upon  this  proposition  is  that  of  Leavitt  v. 
Cutler,  37  Wis.  46^  which  was  a  suit  for 
damages  because  of  a  breach  of  a  jM>ntract 
of  marriage.  The  court  held:  ''In  such  an 
action  the  fact  that  the  plaintiff  has  been 
seduced  by  defendant  by  means  of  the  al- 
leged promise  of  marriage  may  be  shown 
to  enhance  the  damages.  If  it  is  alleged  in 
the  complaint,  but  not  otl^erwise."  See,  also, 
Klopfer  V.  Bromme,  26  Wis.  872,  376.  In 
the  present  case  the  defendant  company 
could  hardly  have  been  expected  to  be  pre- 
pared to  meet  charges  that,  after  suit  was 
commenced,  it  had  committed  certain  spe- 
cific acts  which  were  wrongful,  and  which 
tended  to  prove  that  the  acts  complained  of 
in  the  petition  were  willfully  committed; 
nor  was  the  defendant  put  upon  notice  that 
the  plaintiff  would  attempt  to  prove,  as 
an  aggi'avating  circumstance,  that  on  given 
occasions  prior  to  the  commencement  of  the 
action  the  defendant  had  wrongfully  refus- 
ed to  place  on  plaintiff's  side  track  cars  oth- 
er than  the  one  described  by  number  in  the 
petition.  Had  the  plaintiff  undertaken  to 
amend  its  pleadings,  the  defendant  oould 
have  claimed  surprise;  Certainly,  the  tes- 
timony offered  was  not  admissible  under  the 
pleadings  as  they  stood. 

Judgment  on  main  bill  of  exceptions  r^ 
versed;  on  cross-bill  affirmed.  All  the  Jq» 
tlces  concur. 

(itt  Ga.  644) 
BOWLES  V.  WICKER. 
(Supreme  Court  of  Georgia.    March  27,  1905.) 

▲PPBAIr— REVIEW— INSTBUOTIONS. 

1.  The  portion  of  the  charge  excepted  to  stat- 
ed a  correct,  abstract  proposition  of  law.  This 
beine  true,  this  court,  as  has  been  frequently 
ruled,  will  not,  under  a  mere  general  assign- 
ment of  error,  inquire  whether  the  charge  except- 
ed to  was  or  waa  not  adjusted  to  tbye  facts  of 
the  particular  case. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  8» 
Cent  Dig.  Appeal  and  Error,  §{  8013>d0ie.] 
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2.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  refusing  to  grant  a  new 
trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  J.  0.  Wicker,  for  nse,  against 
J.  L.  Bowlea  Judgment  for  plaintlfT,  and  de- 
fendant brings  error.    Affirmed. 

Julian  J.  Zachry,  for  plaintiff  in  error. 
Sam  F.  Garllngton,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(122  Oa.  666) 

COLLINS,  ORAYSON  &  CO.  T.  SAVANNAH, 
F.  &  W.  RY.  CO. 

(Supreme  Court  of  Georgia.    March  27,  1906.) 

INDEMNITT— DELTVEBT    BT    GABBIER— ACTIOH— 
EVIDENCB—DAICAOBS— OABNIBHMSNT. 

1.  Where  a  consignee,  without  possession  of 
a  bill  of  lading,  obtains  possession  of  goods  by 

I^iyins  the  carrier  a  bond  to  indemnify  it  against 
068,  In  a  suit  on  the  bond  it  would  be  necessary 
to  prove  that  the  carrier  had  paid  a  proper 
amount  to  the  proper  person  presenting  the  bill 
of  lading. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  27„ 
Cent.  Dig.  Indemnity,  8S  21-25.] 

2.  If,  in  such  a  suit,  it  appeared  that  the 
obligee  in  the  bond  had  yielded  to  an  improper 
demand,  or  paid  more  than  the  value  of  the 
goods  to  a  preceding  carrier,  who  was  not  liable 
for  the  misdelivery,  the  obligor  woald  not  be 
liable  for  the  amount  thas  improperly  paid. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  27, 
Cent.  Dig.  Indemnity,  U  16,  £2.] 

3.  But  where  the  holder  of  the  bill  of  lading 
made  demand  for  the  value  of  the  goods  on  a 
preceding  carrier,  and  the  latter  thereupon  made 
demand  npon  the  delivering  carrier,  and  these 
facts  are  communicated  to  the  obligors  in  the 
indemnifying  bond,  and  they  yield  Uiereto,  and 

Say  the  nH>ney  to  the  delivering  carrier  to  in- 
emnify  it  against  the  claim,  the  money  thus 
paid  is  the  property  of  the  obligee,  and  not  the 
money  of  the  holder  of  the  bill  of  lading. 

4.  On  the  admitted  facts  the  garnishee  had 
in  its  possession  no  money,  property,  or  effects 
belonging  to  the  holder  of  the  bill  of  lading, 
nor  was  it  indebted  to  him. 

(SyUabus  by  the  Court) 

EIrror  from  City  Court  of  Savannah;  T. 
If.  Norwood,  Judge. 

Action  by  Collins,  Grayson  ft  Co.  against 
B.  F.  Blackford.  The  Savannah,  Florida  ft 
Western  Railway  Company  was  garnishee. 
Judgment  for  garnishee,  and  plaintiff  ap- 
peals.   Affirmed. 

Collins,  Grayson  ft  Co.  began  suit  by  at- 
tachment against  E.  F.  Blackford  as  a  non- 
resident Summons  of  garnishment  was 
served  upon  the  Savannah,  Florida  ft  West- 
em  Railway  Company.  It  answered  that 
it  was  not  indebted,  and  had  no  money,  proi>- 
erty,  or  effects  in  its  possession  belonging  to 
Blackford.  The  answer  was  traversed.  The 
case  was  submitted  to  the  Judge  without  the 
Intervention  of  a  Jury,  and  upon  an  agreed 
statement  of  facts,  from  which  it  appeared 


that  on  October  3, 1900,  E.  F.  Blackford  ship- 
ped from  Adams  Basin,  N.  Y.,  a  car  load  of 
apples  by  rail  to  Savannah,  Ga.,  and  receiv- 
ed from  the  initia]  carrier,  the  New  York 
Central  ft  Hudson  River  Railroad  Company, 
a  through  bill  of  lading,  which  stated  that 
the  apples  were  shipped  to  Savannah,  Ga., 
consigned  to  the  "order  of  E.  F.  Blackford, 
notify  Collins,  Grayson  ft  Company."  The 
apples  were  transported  to  Savannah,  Ga., 
by  the  Pennsylvania  Railroad  Company  and 
other  railroad  companies  upon  a  through-rate 
charge  made  by  the  initial  carrier.  The  ap- 
ples were  brought  to  Savannah  by  the  gar- 
nishee, which  was  the  last  carrier,  and  by  it 
delivered  to  the  plaintiffs  upon  their  request, 
not  upon  the  order  of  Blackford,  and  not  up- 
on the  surrender  of  the  bill  of  lading,  but  up- 
on the  giving  of  a  bond  by  the  plaintiffs  to 
the  garnishee,  wherein  they  covenanted  to 
hold  it  harmless  from  any  loss  or  damage 
accruing  to  it  by  reason  of  the  delivery  of  the 
apples  to  them  without  the  order  of  Black- 
ford, and  without  the  surrender  of  the  bill 
of  lading.  The  original  bill  of  lading,  prop- 
erly Indorsed  by  Blackford  to  the  oider  of 
the  plaintiffs,  with  a  draft  of  Blackford  up- 
on the  plaintiffs  for  $113.36,  the  value  of  the 
apples,  was  presented  to  the  plaintiffs  by  a 
bank  in  Savannah,  and,  the  draft  being  un- 
paid, the  bill  of  lading  and  draft  were  re- 
turned to  Blackford,  who  thereupon  made 
claim  in  New  York  upon  the  Pennsylvania 
Railroad  Company  for  $118.36,  the  value  of 
the  apples,  claiming  that  this  value  had  been 
lost  to  him  by  reason  of  the  delivery  by  the 
garnishee  to  the  plaintiffs  without  his  order 
and  without  the  surrender  of  the  bill  of  lad- 
ing. '  The  Pennsylvania  Railroad  Company 
in  turn  made  claim  on  the  garnishee  com- 
pany, and  this  company  thereupon  notified 
the  plaintiffs  thereof,  and  required  them  to 
indemnify  it  against  loss,  as  stipulated  in 
the  bond.  The  plaintiffs  then  paid  to  the 
garnishee  $113.36,  and  it  returned  the  bond 
to  the  plaintiffs.  Immediately  after  this 
payment  was  made  the  summons  of  garnish- 
ment was  Issued.  On  September  8,  1901, 
Blackford  brought  suit  in  New  York  against 
the  Pennsylvania  Railroad  Company  for  the 
value  of  the  apples,  $113.36,  besides  interest 
and  cost  The  defendant  to  that  suit  advised 
the  garnishee  in  the  present  case  that  suit 
had  been  brought  against  it  and  in  June, 
1902,  the  present  garnishee  paid  to  the  Penn- 
sylvania Company  $113.86  as  the  value  of 
the  ap]>Ies  and  $16.60  as  court  costs  for  which 
the  Pennsylvania  Company  was  liable  on  ac- 
count of  said  suit  against  it  The  bill  of 
lading  provided  that  no  carrier  should  be 
liable  for  loss  or  damage  not  occurring  on  its 
own  line,  and  that,  if  the  word  "order"  were 
vnrltten  thereon  immediately  before  or  after 
the  name  of  the  party  to  whose  order  the 
property  was  consigned^  the  surrender  of  the 
bill  of  lading  properly  indorsed  should  be  re- 
quired by  the  deliverer  of  property  at  desti- 
nation.   The  plaintiffs  introduced  evldencs 
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to  the  effect  that  under  the  laws  of  New 
York,  in  the  absence  of  fraud  or  conceal- 
ment or  improper  practice,  the  party  receiv- 
ing the  bill  of  lading  is  presumed  to  have  as- 
sented to  all  its  stipulations,  not  unusual  and 
unreasonable,  limiting  its  common-law  liabil- 
ity as  a  carrier."  On  the  bill  of  lading  it 
appeared  that  the  goods  were  routed  "Via 
A.  C.  L.  Dispatch  and  C.  By.  of  Ga."  The 
garnishee  was  not  named  on  the  bill  of  lad- 
ing as  one  of  the  connecting  carriers.  It 
does  not  appear  how  the  car  came  into  its 
possession.  The  Judge  found  in  favor  of  the 
garnishee  and  against  the  traverse.  The 
plaintiffs  excepted. 

Osborne  &  Lawrence,  for  plaintiffs  in  error. 
W.  li.  Clay  and  Shelby  Myrick,  for  defendant 
in  error. 

LAMAR,  J.  (after  stating  the  facts).  It 
may  be  that,  in  view  of  the  terms  of  the  bill 
of  lading  and  the  law  of  New  York,  where 
it  was  issued,  each  carrier  was  responsible 
only  for  its  own  acts,  and  that  for  this  rea- 
son Blackford  may  not  have  had  a  good 
cause  of  action  against  the  Pennsylvania 
Railroad  Company  for  a  conversion  by  a 
Georgia  railway  company.  If,  yielding  to  an 
Improper  demand,  the  Savannah,  Florida  & 
Western  had  paid  the  money  and  sued  on 
the  bond  for  indemnity,  it  could  not  have  re- 
covered. In  an  action  on  the  bond  it  would 
have  been  necessary  to  prove  that  it  had 
paid  the  proper  amount  to  the  person  holding 
the  bill  of  lading.  But  Collins,  Grayson  & 
Co.  dispensed  with  the  necessity  of  a  suit  on 
the  bond.  They  knew  that  the  Pennsylvania 
Company  had  made  a  demand  upon  the  Sa- 
vannah. Florida  &  Western  for  $113.86^ 
They  knew  that  the  Savannah,  Florida  & 
Western  treated  this  as  a  valid  claim;  that 
the  payment  thereof  would  be  damage  or 
harm  to  it  against  which  the  bond  was  given 
as  indenmity.  When,  therefore,  Collins,  Gray- 
son &  Co.  yielded  to  the  Savannah,  Florida 
&  Western  Company's  demand,  and  paid  over 
the  amount  called  for  by  the  indemnifying 
bond,  the  money  was  in  satisfaction  of  a  debt 
due  from  Collins,  Grayson  &  Co.  to  the  Sa- 
vannah, Florida  &  Western  Company.  It 
was  a  voluntary  payment  It  was  not  paid 
as  money  due  to  Blackford,  but  as  money 
due  the  Savannah,  Florida  A  Western.  It 
was  paid  with  the  expectation  that  it  should 
be  held,  not  as  the  money  of  Blackford,  but 
in  satisfaction  of  what  the  Savannah,  Flor- 
ida 4  Western  and  Collins,  Grayson  &  Co. 
both  treated  as  a  valid  claim  by  the  Penn- 
sylvania Company.  In  no  sense  was  the 
$118.96  money  In  the  hands  of  the  Savane- 
nah,  Florida  &  Western  Co.  belonging  to 
Blackford.  Nor  was  the  Savannah,  Florida 
&  Western  in  possession  of  any  property  be- 
longing to  Blackford.  The  apples  had  been 
delivered  to  the  plaintiffs  at  their  request, 
and  could  not  therefore  be  considered  as 
property  in  the  possession  of  the  garnishee. 
Blackford  might  have  had  a  cause  of  action 


against  the  Savannah.  Florida  &  Western 
Company  for  the  conversion.  But  he  brought 
no  such  claim.  Instead  thereof  he  Instiluted 
an  action  against  one  of  the  former  connec- 
Ing  carriers,  which  paid  him  the  amount  of 
his  recovery.  Blackford  having  been  paid 
for  the  value  of  his  property,  the  equitable 
interest  In  the  bill  of  lading  vested  in  the 
Pennsylvania  Company.  Its  interest  there- 
under was  satisfied  when  the  Savannah, 
Florida  &  Western  paid  the  amount  of  its 
claim.  On  the  admitted  facts  the  court  prop- 
erly sustained  the  ajiswer  of  the  garnishee, 
and  overruled  the  traverse. 

Judgment  affirmed.    All  the  Josticea  con- 
cur. 


(122  Oa.  &47) 

GEORGIA  BY.  &  BLECTRIC  00.  v.  WAL- 
LACE &  CO. 

(Supreme  Court  of  Georgia.    March  27,  1905.) 

■VIDBNOE— OOMPBOIOSB  —  8TBEST  11AIIJK>ADB— 
INJX7BT  TO  ANIMALS— DAMAGES. 

1.  Evidence  of  compromise  is  excluded,  be- 
cause inherently  harmful,  and  calculated  to 
leave  the  impression  on  the  minds  of  the  jury 
that  the  settlement  was  an  admission  of  re- 
sponsibility, even  though  coupled  with  a  denial 
Of  liability. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  f I  745-753.  767,  76a 

2.  The  rule  which  excludes  propositions  of 
compromise  between  the  parties  aLo  excludes 
evidence  of  compromise  between  the  defendant 
and  third  persons  damaged  in  the  same  casualty. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  f  76a] 

3.  The  error  in  admitting  incompetent  evi- 
dence as  to  a  settlement  was  not  cured  by  the 
fact  that  the  defendant  itself  offered  £he  writ- 
ing in  evidence  to  show  that  it  contained  a  de- 
nial of  liability. 

4.  The  charge  as  to  the  right  to  recover  for 
the  hire  of  the  animals  injured,  while  abstract- 
ly correct,  was  harmful  to  the  defendant,  in 
that  the  jury  were  not  instructed  that  they 
could  not  in  any  event  allow  more  for  injury 
and  loss  of  hire  than  the  sound  value  of  thie 
horses  at  the  time  of  the  injury. 

[EkL  Note. — For  cases  in  point,  see  voL  Ifi^ 
Cent  Dig.  Damages,  |  280.] 

(Byllabas  by  the  Oonrt) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  hy  Wallace  &  Co.  agalngt  the  Geor- 
gia Railway  &  Electric  Company.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Reversed. 

Wallace  &  Co.  saed  the  Georgia  Hallway 
ft  Blectrle  Company  for  damages  to  a  lan- 
dau, a  pair  of  horses,  and  harness.  For  the 
plaintiffs.  It  appeared  that  the  company  ran 
two  cars  very  rapidly  along  the  road  from 
Bast  Point  to  Atlanta,  the  first  car  having 
a  headlight  and  ringing  a  gong;  that  the  car 
Immediately  following  had  no  headlight  and 
rang  no  gong;  that  after  the  first  car  passed, 
the  driver  of  the  landau  tamed  to  the  right 
in  order  to  let  a  wagon  pass,  and  just  as  he 
got  on  the  track  he  wag  hit  fa|y  the  second 
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car.  It  was  claimed  that  he  did  not  hear 
It;  that  the  absence  of  the  headlight  and  the 
failure  to  ring  the  gong  was  the  cause  of  the 
driver's  being  ignorant  of  its  approach.  For 
the  defendant,  there  were  sereral  witnesses 
who  testified  that  the  driver  was  drunk;  that 
there  waa  no  wagon  approaching;  that  there 
was  no  necessity  for  turning  to  the  right; 
that  the  car  was  running  at  the  usual  speed; 
and  that  the  injury  was  occasioned  by  the 
driver's  suddenly  turning  to  the  right,  and 
when  the  car  was  so  close  upon  the  carriage 
it  was  impossible  to  stop.  It  appears  that 
the  defendant  company  paid  the  driver  $25 
in  settlement  of  any  claim  he  might  have 
for  personal  injuries  received  at  the  time  of 
the  collision.  While  the  driver  was  on  the 
stand,  the  plaintiffs  asked  him  if  he  had  been 
settled  with,  and  he  replied  that  the  defend- 
ant paid  him  $25.  The  defendant  objected 
to  this  evidence,  and  the  court  promptly  ex- 
cluded It  The  defendant  moved  for  a  mis- 
trial. The  motion  was  overruled,  and  the 
company  excepted.  The  court  Instructed  the 
jury  that  the  compromise  was  no  evidence 
of  liability,  and  that  the  jury  would  disre- 
gard it  But  the  defendant  insists  that,  after 
such  evidence  had  been  once  admitted,  it 
was  impossible  to  remove  the  effect  thereof 
from  the  minds  of  the  jury.  While  the  driv- 
er was  on  the  stand  the  company  laid  the 
foundation  for  his  impeachment,  and  intro- 
duced an  affidavit,  signed  by  him  eight  days 
after  the  collision,  in  which  he  admitted  that 
he  was  drunk,  and  was  reckless  in  his  driv« 
ing,  and  that  the  company  was  free  from 
fault  In  rebuttal,  the  driver  denied  the  ex- 
ecution of  such  an  affidavit,  and,  over  the  ob- 
jection of  the  defendant  that  the  same  was 
Irrelevant  was  allowed  to  testify  that  he 
signed  no  paper  in  connection  with  the  col- 
lision, except  a  receipt  for  $25,  which  was 
paid  him  by  the  defendant  The  defendant 
excepted.  In  its  charge  the  court  instructed 
the  jury  that  the  receipt  was  only  to  be  con- 
sidered in  its  character  as  impeaching  testi- 
mony. The  receipt  among  other  things,  con- 
tained a  statement  that  the  payment  of  $25 
is  not  to  be  construed  as  an  admission  on 
the  part  of  the  company  of  any  liability 
whatever  in  consequence  of  such  action.  It 
was  dated  October  10,  1902.  The  affidavit 
admitting  that  he  was  drunk,  that  he  pulled 
the  team  directly  in  front  of  the  street  car, 
and  on  account  of  the  closeness  to  the  car 
the  motorman  could  not  stop  before  striking 
him,  was  dated  October  8, 1902. 

There  was  evidence  that  the  landau,  when 
new,  cost  a  thousand  dollars;  that  the  plaln- 
tilfs  bought  it  at  secondhand  for  $200;  that 
they  paid  $70  for  one  horse,  and  about  $200 
in  a  trade  for  the  other.  The  horses  were  in 
good  shape.  They  were  easily  worth  $300. 
The  horses  were  hurt  50  per  cent  Both 
horses  were  of  alx>ut  the  same  value  before 
Injury.  For  hiring  they  were  worth  from  $1 
to  $3  a  day,  "ought  to  make  a  dollar  and  a 
half  apiece  a  day,  or  a  dollar— anywhere 


from  a  dollar  to  three  dollars."  The  harness 
were  worth  $50  to  $75;  damaged  15  to  20 
per  cent  after  being  repaired.  It  cost  In 
the  neighborhood  of  $200  to  repair  landau. 
It  was  worth  anywhere  from  five  to  seven 
hundred  dollars;  after  being  repaired,  still 
worth  about  30  per  cent  less.  The  petition 
averred  that  the  landau  was  reasonably 
worth  $800,  and  was  rendered  entirely  value- 
less by  the  collision;  that  the  harness  was 
worth  $150,  and  had  been  rendered  wholly 
valueless;  that  the  horses  were  reasonably 
worth  $450,  and  were  rendered  entirely  use- 
less for  life.  Taking  the  evidence  most  fa- 
vorably for  the  plaintiffs,  the  damage  was  as 
follows: 

50%  damage  to  the  horses $150  00 

Loss  of  hire  of  horses 240  00 

Repah*  to  landan  worth  $700 200  00 

80%   depreciatioQ  notwithstanding  re- 
pair         210  00 

20%  damage  to  harness 15  00 

$815  00 

Taking  the  evidence  most  unfavorably  to 

the  plaintiffs,  the  damage  was: 

50%   damage  to  horses $150  00 

Loss  of  hire  of  horses 240  00 

Repair  of  carriage  (worth  $500) 200  00 

30%  of  $500,  notwithstanding  repair. .  150  00 
15%  of  $50  harness 7  50 

$747  50 
By  an  amendment  the  plaintiffs  alleged 
that  both  horses  were  rendered  useless  for  a 
period  of  four  months;  that  each  was  worth 
to  the  plaintiffs  at  the  time  of  injury  $1  a 
day;  that  on  account  of  the  injuries  the 
plaintiffs  had  been  damaged,  on  account  of 
the  loss  of  their  services,  $240;  and  that  they 
have  not  and  will  never  be,  worth  what  they 
were  worth  prior  to  the  injury,  by  at  least 
one-half.  This  amendment  waa  demurred  to 
on  the  ground  that  it  set  up  an  improper  and 
Illegal  measure  of  damages,  and  that  the  evi- 
dence already  offered  showed  that  the  total 
value  of  both  was  only  $300,  that  they  had 
been  Injured  50  per  cent,  and  that  to  be  al- 
lowed to  recover  the  damages  claimed  in  the 
amendment  would  enable  the  plaintiffs  to  get 
more  than  the  horses  were  worth  before  they 
were  injured.  The  amendment  was  allowed, 
and  the  plaintiffs  offered  evidence  in  support 
thereof.  Error  is  assigned  because  the  court 
charged:  "In  addition  to  the  actual  injury 
to  the  property,  the  plaintiffs  allege  that  dur- 
ing a  period  of  four  months  they  were  en- 
gaged in  an  effort  to  cure  the  horses  and  re- 
store them  to  soundness,  and  that  during 
that  period  they  actually  lost  a  dollar  a  day, 
the  total  sum  being  $240.  You  will  look  to 
the  evidence  and  ascertain  what  the  truth  la 
in  regard  to  that  specification  of  damages; 
if  it  is  sustained  by  the  evidence,  it  would 
be  a  legitimate  item  to  be  allowed  in  their 
favor."  The  jury  found  a  verdict  for  the 
plaintiffs  for  $422.81. 

Rosser  ft  Brandon,  W.  T.  Colquitt  and  B. 
J.  Conyers,  for  plaintiff  in  error.  Andrews 
&  Skeen,  for  defendants  in  error. 
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LAMAR,  J.  (after  stating  the  facts).  It 
costs  time,  trouble,  and  money  to  defend 
even  an  unfounded  claim.  Parties  have  a 
right  to  purchase  their  peace.  The  fact  that 
they  have  entered  into  negotiations  to  se- 
cure that  end,  admissions,  or  propositions 
made  with  a  view  to  a  compromise  are  not 
admissible  in  evidence  for  or  against  either 
litigant,  in  the  event  there  is  a  failure  to  ad- 
just and  a  suit  follows.  For  a  much  stronger 
reason,  evidence  of  a  settlement  with  a  third 
person  injured  in  the  same  casualty  ought  to 
be  excluded.  The  court  therefore  properly 
held  that,  in  a  suit  for  the  recovery  of  dam- 
ages to  a  carriage  and  horses,  it  was  in- 
competent to  show  that  the  defendant  had 
settled  with  the  driver  for  any  claim  that  he 
might  have  for  personal  injury  received  in 
the  same  collision.  If  such  evidence  was  in- 
admissible on  the  direct  examination,  it  was 
likewise  inadmissible  on  the  redirect  to  al- 
low the  witness  to  testify  that  he  had  not 
signed  "any  paper  in  connection  with  the 
collision,  except  a  receipt  for  $25,  which  was 
paid  him  by  the  defendant"  The  founda- 
tion of  the  impeachment  was  the  affidavit. 
The  redirect  examination  should  have  been 
confined  to  an  inquiry  as  to  whether  he  sign- 
ed it  The  witness  could  have  denied  or  ex- 
plained his  signature.  But  as  the  receipt  tt- 
self  could  not  have  been  offered  against  the 
defendant,  it  was  doubly  incompetent  for 
the  witness  to  state  its  contents,  when  the 
contents  themselves  were  inadmissible,  be- 
cause showing  that  a  settlement  had  been 
made.  Nor  was  this  error  cured  because  the 
defendant  endeavored  to  meet  the  necessity 
thus  improperly  imposed.  It  offered  the  re- 
ceipt to  lessen  the  injurious  consequences  of 
the  adverse  decision  by  showing  that  it  con- 
tained a  statement  that  the  company  did  not 
admit  liability  for  the  collision.  It  was  an 
attempt  though  necessarily  an  unavailing  at- 
tempt, to  remove  from  the  minds  of  the  jury 
the  impression  that  the  payment  to  the  driv- 
er was  a  settlement  of  an  admitted  liability. 
.  Nor  was  the  error  in  the  admission  of  the 
evidence  of  the  witness  cured  by  instructing 
them  that  the  evidence  as  to  the  settlement 
could  only  be  considered  for  the  purposes  of 
impeachment  The  rule  against  allowing 
evidence  of  compromise  is  founded  upon  rec- 
ognition of  the  fact  that  such  testimony  is 
inherently  harmful,  for  the  jury  will  draw 
conclusions  therefrom  in  spite  of  anything 
said  by  the  parties  at  the  time  of  discussing 
the  compromise,  and  in  spite  of  anything 
which  may  be  said  by  the  judge  in  instruct- 
ing them  as  to  the  weight  to  be  given  such 
evidence. 

The  charge  as  to  the  right  to  recover  for 
the  loss  of  hire  during  the  period  the  horses 
were  idle  because  of  the  injury  stated  a  cor- 
rect principle.  But  as  given,  it  was  harmful 
to  the  defendant  It  did  not  instruct  the 
jury  that  they  could  not  in  any  event  allow 
more  for  injury  and  loss  of  service  than  the 
sound  value  of  the  animals.    Atlanta  Cow  t« 


Hudson,  62  6a.  683  (2);  Telfair  Go.  v.  Webb, 
119  6a.  916,  47  S.  E.  218*  (2).  Excluding  the 
price  originally  paid,  but  which  the  jury  had 
a  right  to  consider  (Baker  v.  Richmond,  105 
6a.  225,  81  S.  E.  426),  and  taking  the  evi- 
dence most  favorably  for  the  plaintiffs,  it 
appeared  that  their  sound  value  was  $300; 
that  after  the  injury  they  were  only  worth 
$150^  and  therefore  only  $150  was  recover- 
able for  loss  of  hire.  Yet  under  the  charge, 
the  Jury  could  have  allowed  $150  for  dam- 
ages and  $240  for  loss  of  hire.  This  was  an 
error  of  $90  against  the  defendant  The  ver- 
dict was  for  $422.81,  which  was  less  than 
the  minimum  damage  to  carriage,  harness, 
and  horses  proved  by  the  plaintiffs  under  any 
theory  of  the  case.  From  this  it  must  be 
concluded  that  the  Jury  found  that  the  driver 
was  guilty  of  contributory  negligence.  But 
there  was  no  basis  for  the  trial  Judge  or  this 
court  to  make  a  calculation  by  which  to  cure 
the  verdict  by  writing  off  the  $90  in  excess 
recoverable  under  the  charge  as  given.  If, 
because  of  contributory  negligence,  the  Jury 
made  a  deduction  in  other  items,  they  may 
likewise  have  made  a  deduction  of  this  item. 
Without  passing  upon  the  other  grounds  of 
the  motion,  the  charge  as  to  damages,  and 
the  admission  of  evidence  as  to  a  settlement 
require  the  grant  of  a  new  trial,  and  the 
Judgment  is  reversed.  All  the  Justices  con- 
cur. 


(122  Ga.  528) 
SMITH  T.  OLARK,  Sheriff. 
(Supreme  Ck>urt  of  6eorgis.    March  27,  190&) 

TAXATION— €0N8TITXm0NAt   LAW— INTER- 
STATE  BUSINESS— DISOBIMINATION 
— PACKING   HOUSE   AGENT. 

1.  In  80  far  as  the  petition  attacked  the  ooii- 
stitationality  of  paragraph  21  of  section  2  of 
the  tax  act  of  IOO22P.  24,  the  case  is  controlled 
by  the  decision  in  Kehrer  v.  Stewart,  44  S.  B. 
854,  117  Ga.  060. 

2.  If,  after  the  amendment  striUng  the  prin- 
cipal as  a  party  plaintiff,  the  agent  had  any 
right  to  be  beard  as  to  the  inequality  in  the 
Operation  of  the  act,  the  pleadings  set  up  no 
fact  entitling  him  to  relief. 

3.  The  statute  was  uniform  in  Its  operation 
upon  all  persons  coming  within  the  terms  of 
the  act,  and  there  was  no  suggestion  of  any 
facts  wnereby  the  petitioner  was  deprived  of  the 
equal  protection  of  the  laws. 

(Syllabus  by  the  Oonrt.) 

Brror  from  Superior  Oourt,  Richmond 
County;   H.  O.  Hammond,  Judge. 

Action  by  H.  IL  Smith  against  J.  W.  Clark, 
sheriff.  Judgment  for  defendant  PlaintUf 
brings  error.    Affirmed. 

C.  B.  Dunbar  and  Felder  ft  Bountree,  for 
plaintiff  in  error.  J.  S.  Reynolds,  SoL  Gtea, 
and  Salem  Dutcher,  for  defendant  In  error. 

LAMAR^  J.  Smith,  as  an  ag^it  of  a 
packing  house,  was  engaged  at  the  same 
time  in  two  classes  of  business,  one  taxable^ 
the  other  nontaxable.  The  state  statute 
could  not  operate  to  impose  a  tax  upon  him 
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for  the  interstate  buaine88»  and  the  inter- 
state  clause  of  the  GoDStltutlon  of  the  United 
States  did  not  operate  to  relieve  him  from 
liability  for  tax  on  the  intrastate  business. 
On  this  branch  of  the  case,  allegations  of 
the  petition  were  substantially  the  same  as 
tbose  passed  upon  in  Kehrer  y.  Stewart,  117 
6a.  969,  44  S.  B.  854.  It  affirmatively  ap- 
pears  that  meats  stored  in  the  warehouse 
in  Augusta  were  sold  in  large  quantities  to 
customers  in  Oeorgia.  This  was  intrastate 
business,  and  when  he  engaged  therein 
Smith  became  subject  to  the  tax  imposed  by 
paragraph  21  of  section  2  of  the  tax  act  of 
1902,  p.  24.  He  could  not  relieve  himself  of 
tills  liability  because  he  also  sold  goods  to 
customers  in  South  Carolina. 

In  the  petition  as  originally  drafted  there 
was  complaint  that  Sawtell,  who  was  a  com- 
petitor of  the  Armour  Packing  Company, 
was  exempt  from  this  tax,  because  he  sold 
directly  to  customers,  commission  merchants, 
or  brokers.  As  the  petition  is  framed,  most, 
if  not  all,  of  these  allegations  as  to  dis- 
crimination and  inequality  probably  went  out 
of  the  case  when  the  Armour  Company  was 
stricken  as  a  party.  Smith,  the  agent,  had 
no  right  to  litigate  that  question  for  his 
principal,  the  Armour  Company.  But  as- 
Buniiing  that  after  the  amendment  there  was 
enough  left  to  authorize  Smith  to  be  heard 
on  that  branch  of  the  case,  his  allegations 
do  not  entitle  him  to  relief  from  the  tax  as- 
sessed by  a  valid  and  constitutional  act  of 
the  General  Assembly.  The  statute  makes 
no  discrimination  between  resident  and  non- 
resident agents.  It  imposes  no  burden  uiK)n 
one  that  is  not  imposed  upon  all  others  sim* 
ilarly  situated,  but  acts  uniformly  upon  all 
persons  coming  within  its  terms.  In  the 
pleadings  there  is  not  the  remotest  sugges- 
tion of  *'any  evil  or  discriminating  adminis- 
tration" whereby  he  is  deprived  of  the  equal 
protection  of  the  law.  Williams  v.  Missis* 
sippi,  170  U.  S.  222,  225^  18  Sup.  Ct  583,  42 
li.  Ed.  1012. 

Judgment  affirmed.    All  the  Justices  oon- 
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TOWN  OF  ADEL  v.  WOODALL. 
(Supreme  Court  of  Oeorgia.    March  27,  1905.) 

APPBAIr-BEVIBW— BULINGS  ON  BVIDBNCB— Ilf- 
JTJNCrriON— SUBMISSION  OF  AFFIDAVITS— PBO- 
DUOnON  OF  BOOKS— PABTISS — BES  JUDICATA 
— BAILBOAD    AID. 

1.  If  the  record  shows  safficient  and  compe- 
tent evidence  to  support  the  finding,  or  if  that 
excluded  would  not  probably  have  changed  the 
result,  the  reviewing  court  will  not  pass  upon 
assignments  of  error  relating  to  the  admission 
or  rejection  of  evidence  on  an  interlocutory 
hearing  of  an  application  for  Injunction. 

2.  The  order  requiring  that  each  party  sub- 
mit to  the  other  affidavits  before  the  hearing 
did  not  apply  to  documentary  evidence,  and  it 
was  not  error  to  receive  the  deed  showing  that 
the  plaintiff  was  a  taxpayer. 

8.  The  chancellor  did  not  err  in  requiring  the 
defendant   to   produce   its  books.     Besides,  In 
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view  of  the  admissions  contained  in  the  answer, 
their  ezcluslon  could  not  have  changed  the  r^ 
suit 

4.  Neither  the  agents  of  the  city  through 
whom  the  donation  was  to  be  paid,  nor  the 
beneficiary  of  the  proposed  illegal  gift,  were 
necessary  parties  defendant. 

5.  The  former  suit  against  the  officers  alone 
did  not  operate  as  a  bar  to  the  present  proceed- 
ing; nor  could  the  defendant  insist  that  the 
cost  therein  should  be  paid  as  a  condition  to 
the  right  to  institute  the  present  action  against 
the  town  itself. 

d.  The  prohibition  against  making  a  donation 
directly  to  the  railroad  likewise  prevents  the 
city  from  indirectly  making  such  donation  by 
compensating  citizens  who  have  already  paid 
over  the  money  to  the  corporation. 

7.  The  fact  that  the  note  referred  to  In  the 
petition  had  been  satisfied  would  not  prevent 
the  chancellor  from  enjoining  the  payment  of  a 
renewal  thereof. 

8.  In  view  of  the  admissions  In  the  answer, 
there  was  no  error  in  granting  an  injunction 
against  paying  off  the  note  or  the  renewal 
thereof,  or  the  debt  in  whatever  form  it  might 
exist. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Berrien  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  J.  W.  F.  Woodall  against  the 
town  of  Adel.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

J.  W.  F.  Woodall,  alleging  himself  to  be 
a  resident  and  taxpayer  of  the  town  of  Adel, 
averred  and  proved  that  certain  citizens  of 
the  town  had  signed  a  note,  and  on  it  bor- 
rowed from  the  Bank  of  Adel  a  sum  of 
money,  which  they  had  given  to  the  South 
Georgia  &  West  Coast  Railway  Company,  in 
order  to  induce  it  to  bring  its  line  and  locate 
its  terminals  in  the  town  of  Adel;  that  the 
town  had  already  made  one  payment  to  the 
bank  as  a  credit  on  this  note,  and  had  re- 
cently levied  an  extraordinary  tax,  the  pro- 
ceeds of  which  the  city  authorities  proposed 
to  use  in  payment  of  this  note  signed  by  the 
dtizena  The  prayer  was  for  process  against 
the  town  of  Adel,  and  that  the  town  and  its 
officers  *'be  restrained  and  perpetually  en- 
joined from  paying  out  any  of  the  public 
moneys  belonging  to  the  said  municipality 
upon  the  said  aforesaid  indebtedness,  includ- 
ing said  note  or  any  renewal  thereof,  or  upon 
any  private  or  individual  indebtedness  of 
any  person  whomsoever."  The  bill  was  sanc- 
tioned on  December  21^  1004.  On  the  same 
day  an  order  requiring  affidavits  to  be  ex- 
hibited to  the  opposite  party  was  signed. 
The  rule  to  show  cause  was  made  returnable 
Januaiy  8,  1905.  The  petition  was  served 
on  the  town  of  Adel.  It  demurred  generally 
and  specially.  It  filed  a  motion  in  the  na- 
ture of  a  plea  in  abatement  on  the  ground 
that  the  plaintiff  had  previously  brought 
another  suit  for  the  same  subject-matter; 
that  the  same  had  been  dismissed,  but  that 
the  costs  had  not  been  paid  before  the  filing 
of  the  present  petition.  The  record  in  the 
previous  suit  was  introduced,  from  which  it 
appeared  that  the  town  of  Adel  was  not  a 
party,  but  that  the  same  had  been  served 
only  upon  those  who  constituted  the  mayor 
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and  council  of  the  town.  Subject  to  the  de- 
murrer and  this  plea  in  abatement,  the  town 
of  Adel  answered,  and  admitted  the  execu- 
tion of  the  note,  but  contended  that  a  meet- 
ing had  been  held  of  practically  all  the  tax- 
payers of  the  town,  and  that  it  was  the  unan- 
imous sense  of  the  taxpayers  that  the  citi- 
sens  should  make  the  donation,  and  it  was 
agreed  that  the  town  itself  should,  as  it  was 
able,  pay  off  the  debt.  There  were  many 
affidavits  of  yarious  citizens,  confirming  the 
answer,  and  setting  forth  at  length  the  great 
benefit  that  had  resulted  to  the  town  from 
making  the  subscription  and  securing  the 
road.  It  was  shown  that  the  taxable  value 
of  the  town  had  largely  Increased,  and  that 
it  was  solely  due  to  the  building  of  the  rail- 
road, and  that  its  presence  had  been  secured 
by  the  making  of  the  subscription.  The  an- 
swer filed  on  the  return  of  the  rule  admit- 
ted that  the  plaintiff  was  a  resident,  but  de- 
nied that  he  was  a  taxpayer.  From  the  tax- 
books  it  appeared  that  the  plalntifT,  as  trus- 
tee, was  a  taxpayer;  and  he  also  offered  in 
evidence  a  deed  to  a  lot  of  land  made  to  him 
individually,  and  recorded  on  June  17,  1904. 
The  defendants  objected  to  the  introduction 
of  this  deed,  because  they  had  not  been  no- 
tified that  the  plaintiff  intended  to  use  the 
same,  and  the  restraining  order  provided  that 
affidavits  intended  to  be  used  should  be 
served  upon  opposing  counsel  at  least  three 
days  before  the  bearing.  The  defendant  also 
objected  to  the  introduction  of  the  book  of 
minutes  and  books  of  account  produced  under 
notice;  it  being  claimed  that  the  notice  was 
not  served  ten  days  before  the  hearing,  that 
it  was  not  verified,  and  that  the  plaintiff's 
counsel  did  not  make  the  statement  required 
by  the  Code.  The  defendant's  answer  set 
up  that  "the  note  referred  to  in  the  plain- 
tiff's petition  has  been  fully  paid  off  and  sat- 
isfied before  the  bringing  of  plalntlfTs  peti- 
tion, and  that  neither  the  town  nor  its  offi- 
cers were  preparing  to  pay  or  attempting 
to  pay  off  said  note,  and  that  the  same  has 
been  paid  off  and  discharged."  After  con- 
sideration of  the  pleadings  and  affidavits,  the 
court  enjoined  the  town  and  its  authorities, 
until  the  final  hearing,  "from  paying  any  of 
the  public  funds  of  said  municipality  upon 
the  note  mentioned  in  the  petition,  or  any 
renewal  thereof,  or  upon  the  debt  of  any  pri- 
vate individual,  as  set  out  in  the  prayer  of 
the  petition." 

B.  A.  Hendricks,  for  plaintiff  in  error.  W. 
H.  Griffin  and  J.  Z.  Jackson,  for  defendant 
in  error. 

LAMAR,  J.  1.  On  the  hearing  of  an  ap- 
plication for  the  grant  of  an  interlocutory 
injunction  or  for  the  appointment  of  a  re- 
ceiver, there  is  a  radical  departure  from 
some  of  the  elementary  principles  relating 
to  the  admission  of  evidence.  Affidavits  are 
received.  The  opposite  party  is  not  allowed 
the  right  of  cross-examination.  This  em- 
phasizes the  necessity  of  receiving  only  com- 


petent testimony.  In  the  reviewing  court, 
however,  the  question  is  whether  the  chan- 
cellor abused  his  discretion  in  granting  or 
refusing  the  prayer  for  extraordinary  relief. 
If  the  record  shows  sufficient  and  competent 
evidence  to  support  his  findings,  or  if  that  ex- 
cluded would  not  probably  have  changed  the 
result,  the  reviewing  court  will  not  pass  upon 
assignments  of  error  relating  to  the  admis- 
sion or  rejection  of  evidence. 

2.  The  petition  sought  to  enjoin  the  col- 
lection of  the  tax,  and  also  to  restrain  tfae 
city  from  using  the  public  funds  to  make  a 
donation.  Whether  such  a  bill  could  be 
maintained  by  a  resident,  or  by  a  taxpayer 
only,  need  not  be  discussed,  because  it  ap- 
peared that  Woodall  made  the  tax  return  as 
trustee.  2  Oooley  on  Taxation  <3d  Ed.)  1434- 
14S7;  Blanton  v.  Merry,  116  Ga.  290,  42  S. 
E.  211;  Hudson  v.  Marietta,  64  Ga.  288.  If 
"trustee**  is  treated  not  as  descriptio  p»- 
some,  he  further  offered  a  deed  showing  that 
he  was  the  owner  of  real  estate  in  the  town. 
This  deed  was  properly  admitted.  The  or- 
der requiring  each  party  to  submit  affidavits 
to  the  other  did  not  apply  to  documentary 
evidence.  And  if  it  had,  the  answer  of  the 
defendant  denying  that  the  petitioner  was  a 
taxpayer  was  not  filed  before  the  hearing. 
Until  then  there  was  no  issue  on  that  point 
It  was  competent  then  for  him  to  offer  the 
evidence  of  his  ownership  of  land  in  the 
town.  There  was  no  claim  of  surprise,  and 
no  request  for  a  continuance.  The  chancel- 
lor did  not  err  in  permitting  the  deed  to  be 
introduced. 

S.  The  time  between  the  sanction  of  the 
bill  and  the  return  of  the  rule  was  less  than 
10  days.  It  was  therefore  impossible  to  give 
notice  to  produce  the  length  of  time  usually 
required.  But  the  defendant  made  no  show- 
ing that  it  was  impossible  to  produce  the 
books,  nor  was  there  any  motion  for  a  con- 
tinuance. The  books  were  accessible.  The 
chancellor  did  not  err  in  requiring  them  to 
be  produced.  Had  the  defendant  refused  to 
comply,  and  stood  upon  its  right  to  10  days' 
notice,  the  court  would,  no  doubt,  have 
granted  time.    Civ.  Code  1895,  8  6249. 

4.  An  injunction  against  a  corporation  is 
effective  to  bind  its  officers  and  agents,  al- 
though they  be  not  parties  to  the  record. 
Neither  the  agent  of  the  dty  nor  the  bene- 
ficiary of  the  proposed  illegal  donation  are 
necessary  parties  defendant. 

5.  The  former  proceeding  to  enjoin  the 
making  of  a  donation  was  not  against  the 
town  of  Adel  in  its  corporate  capacity,  but 
against  those  who  were  its  officers.  It  was 
dismissed.  But  the  town  of  Adel  could  not 
rely  upon  the  Judgment  between  different 
parties  as  a  bar  to  the  present  action,  nor 
could  it  take  any  advantage  of  the  fact  that 
the  plaintiff  had  not  paid  the  costs  in  that 
separate  and  distinct  suit 

6.  The  agreement  to  pay  the  note,  wheth- 
er to  the  railroad  directiy,  or  by  way  of  com- 
pensating citizens  who  had  already  paid  the 
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railroad,  was  absolutely  Told.  Nor  would 
the  fact  that  the  taxpayers  unanimously  as- 
sented to  this  arrangement  make  valid  what 
the  Constitution  made  void.  Nor  would  it 
preclude  one  who  subsequently  moved  into 
the  city  from  filing  a  bill  to  prevent  the  pub- 
lic money  from  being  used  for  the  purposes 
forbidden  by  the  Constitution.  Civ.  Code 
1885,  S  5891;  Covington  R.  Co.  ▼.  Athens*  86 
6a.  367,  11  S.  B.  663. 

7,  8.  Indeed,  in  view  of  the  evidence  prop- 
erly  received  and  the  admission  in  the  an« 
Bwer,  the  only  question  before  the  court  was 
whether  there  was  anything  to  enjoin.  The 
defendant  contended  "that  the  note  referred 
to  in  the  plaintiff's  petition  has  been  fully 
paid  off  and  satisfied."  But  it  did  not  claim 
that  the  debt  had  been  paid,  nor  does  It 
negative  the  possibility  insisted  upon  by  the 
defendant  in  error — that  a  renewal  note  had 
been  substituted  for  the  original.  The  court 
properly  restrained  the  town  and  its  ofllcers 
"from  paying  any  of  the  public  funds  *  *  * 
upon  the  note  mentioned  in  the  petition,  or 
any  renewal  thereof,  or  upon  the  debt  of  any 
private  individual,  as  set  forth  in  the  prayer 
of  the  petition." 

Judgment  affirmed.  All  the  Justices  con- 
cor. 


(122  Ga.  640) 

UNION  COMPRESS  CO.  v.  A.  LBFFLER 

&  SON. 

(Supreme  Conrt  of  Georgia.    March  27,  1905.) 

JUDO]fSNTS--SEmNO     ASIDK— MOTION— ABBEST 
or   JUDOMSNT—AHENDMBNT. 

1.  In  a  proper  proceeding  by  petition,  with 
mle  nisi  or  process,  and  service  upon  the  neces- 
sary parties,  the  courts  of  this  state  may  exer- 
cise tne  jurisdiction,  which  obtained  at  common 
law,  to  set  aside  Judgments  for  irregularities 
not  appearing  on  the  face  of  the  record. 

2.  Judgments  can  be  arrested  or  set  aside  on 
motion  only  for  defects  appearing  on  the  face 
of  the  record. 

8.  The  original  motion  in  arrest  of  the  judg- 
ment agalDSt  the  garnishee  was  insufficient  be- 
cause it  sought  to  take  advantage  of  defects 
appearing  on  the  face  of  the  separate  and  dis- 
tmct  record  in  the  case  against  the  main  de- 
fendant. 

4.  Rule  44  (Civ.  Code  1895,  8  5675).  requiring 
all  grounds  in  a  motion  in  arrest  to  be  insisted 
upon  at  once,  does  not  interfere  with  the  right 
ox  the  movant  to  amend  at  any  time  prior  to 
final  decision. 

5.  If  the  motion  !s  once  granted  for  any  rea- 
son, and  the  judgment  thereon  is  set  aside,  the 
motion  is  still  pending,  with  the  right  of  the 
movant  to  amend,  as  in  the  first  instance. 

6.  Where  a  motion  in  arrest  was  granted  by 
the  trial  court,  and  that  judgment  was  reversed 
by  the  Supreme  Court,  until  the  remittitur  was 
entered  the  motion  in  arrest  was  still  so  far 
pending  as  to  be  enough  to  amend  by. 

7.  There  was  no  demurrer,  nor  does  the  rec- 
ord disclose  what  oral  objections  were  urged 
against  the  allowance  of  the  amendment  It 
was  in  time,  and  should  have  been  allowed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  A.  Leffler  &  Son  against  Jones 
Bros.    The  Union  Obmpress  Company  was 


garnishee.  From  an  order  refusing  an 
amendment  to  a  motion  in  arrest  of  a  Judg- 
ment against  it;  the  garnishee  brings  error. 
Reversed. 

The  attachment  affidavit  was  against  W 
O.  Jones.  The  attachment  bond  was  made 
payable  to  W.  O.  Jones.  The  writ  of  at- 
tachment was  against  Jones  Bros.  The  re- 
turn of  this  writ  shows  that  garnishment 
thereunder  was  served  upon  the  Union  Com- 
press Company.  The  garnishee  failed  to 
answer.  A  default  judgment  thereupon  is- 
sued against  the  garnishee  for  $329.48  prin- 
cipal, $149.42  interest;  and  costs.  At  the 
same  term  of  the  court  the  Union  Compress 
Company  moved  in  arrest  of  the  judgment 
rendered  against  it  as  garnishee,  on  the 
groimd  that  it  appears  on  the  face  of  the  rec- 
ord that  the  judgment  rendered  against  the 
defendants  was  void  for  reasons  set  out  in 
Leffler  v.  Union  (Compress  <>>.,  121  Ga.  40, 
48  S.  B.  710,  all  of  which  related  to  the  in- 
validity of  the  judgment  in  the  main  case 
against  W.  O.  Jones  as  a  member  of  the  firm 
of  Jones  Brosf  This  motion  in  arrest  was 
sustained.  The  order  of  the  court  arresting 
the  judgment  was  reversed  on  the  ground 
that  the  judgment  in  the  main  case  was  not 
a  part  of  the  record  in  the  garnishment  case, 
of  which  the  garnishee  could  avail  itself. 
Leffler  v.  Union  Compress  Co.,  121  Qa.  40, 
48  S.  E.  710.  On  the  return  of  the  remit- 
titur, and  before  it  was  entered  in  the  court 
below,  the  garnishee  offered  a  written 
amendmenti  wherein  it  alleged  that  the  judg- 
ment in  the  garnishment  case  was  void  be- 
cause the  record  therein  disclosed  that  the 
affidavit  upon  ivhich  both  the  attachment 
and  the  garnishment  were  predicated  alleged 
that  W.  O.  Jones  as  an  individual  was  in* 
debted  to  the  plaintiff  and  the  bond  was  pay- 
able to  W.  O.  Jones,  while  the  attachment 
was  issued  against  Jones  Bros.,  and  the  sum- 
mons of  garnishment  called  upon  the  gar- 
nishee to  answer  what  it  was  indebted  to 
Jones  Bros.;  because  from  the  face  of  the 
judgment  against  the  garnishee  it  was  re* 
cited  and  appeared  that  the  plaintiffs  had 
obtained  a  judgment  against  W.  O.  Jones, 
instead  of  against  Jones  Bros.,  and  that  un- 
til they  had  obtained  a  judgment  against 
Jones  Bros,  they  were  not  entitled  to  a  Judg- 
ment against  the  garnishee  for  what  it  might 
be  indebted  to  that  firm.  On  the  presenta- 
tion of  this  amendment  the  court  granted 
leave  to  file  the  same,  and  ordered  a  hearing 
thereon  on  the  motion,  after  notice  to  the 
plaintiffs,  before  the  remittitur  was  entered. 
On  November  12, 1004,  said  motion  to  amend 
came  on  to  be  heard,  and  counsel  for  the 
Union  Compress  Company,  garnishee,  urged 
its  motion  to  amend  the  original  motion  in 
arrest  of  Judgment.  After  argument  the 
Judge  passed  the  following  order:  "The  with- 
in and  foregoing  amendments  are  refused." 
He  thereupon  entered  judgment  in  favor  of 
Leffler  &  Son  against  the  compress  company 
for  $478.90,  ''being  the  principal  and  inter- 
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est  and  costs  of  court  recovered  by  LeflEler  & 
Son  against  Jones  Bhml,  a  firm  composed  of 
W.  O.  and  F.  N.  Jonea^  and  the  further  sum 
of  $18.88,  Interest  on  the  principal,  and  $32.70 
cost  incurred  in  carrying  the  case  to  the  Su- 
preme Court**  The  garnishee  excepted  to 
the  ruling  refusing  the  amendment  offered 
by  it  to  the  original  motion  in  arrest  of 
Judgment,  and  to  the  order  admitting  the  re- 
mittitur to  record  without  allowing  the 
amendment,  and  to  the  Judgment  then  en- 
tered up  against  the  garnishee. 

Wm.  H.  Fleming,  for  plaintiff  in  error. 
Brooks  &  Flcquet,  Johnson  &  Young,  and 
Jacob  Oasau,  for  defendant  in  error. 

T.AMAR^  J.  (after  stating  the  foregoing 
facts).  The  judgments  of  every  court  of 
record  may  for  good  cause  be  opened,  va- 
cated, or  amended  during  the  term.  It  may 
be  that  the  ground  of  the  attack  on  the 
judgment  is  such  that  the  complaining  party 
can  obtain  relief  only  in  a  court  of  equity. 
Or  it  may  be  that  relief  may  be  had  at  law 
and  in  the  court  which  rendefbd  the  original 
judgment.  And  while  the  remedy  by  motion 
is  limited  by  Civ.  Code  1895,  f  6362,  to  cases 
where  the  defect  appears  on  the  face  of  the 
record,  the  court  is  not  deprived  of  the  juris- 
diction to  grant  relief  against  judgments  ir- 
regularly or  improperly  obtained.  If  the  ir- 
regularities are  of  a  nature  which  could  have 
been  taken  advantage  of  by  motion  at  com- 
mon law  (Fannin  v.  Durdin,  64  Ga.  479),  the 
same  relief  can  now  be  obtained  in  this  state 
by  petition,  to  which  all  necessary  parties 
have  been  made,  and  where  either  a  rule  to 
show  cause  or  regular  process  has  been  at> 
tached  and  duly  served.  Turner  v.  Jordan, 
67  Ga.  604;  Dugan  v.  McGlann,  60  Ga.  353; 
Regopoulas  ▼.  State,  116  Ga.  597,  42  S.  B. 
1014. 

8.  Here  the  garnishee  proceeded  by  motion 
In  arrest  It  could  not,  therefore,  take  ad- 
vantage of  defects  appearing  In  the  separate 
and  Independent  record  wherein  the  judg- 
ment was  obtained  against  the  main  defend- 
ant For  this  reason  the  original  motion  was 
improperly  sustained.  Leffler  v.  Union  Oom« 
press  Co.,  121  Ga.  40,  48  S.  E.  710. 

4.  But  when  the  remittitur  ordering  a  re- 
versal was  transmitted  to  the  lower  court, 
there  was  something  to  amend  by.  The 
garnishee  could  add  a  good  ground  to  those 
which  had  been  held  insufficient  There  was 
no  demurrer,  general  or  special,  to  the 
amendment  offered  after  the  remittitur  was 
returned,  but  before  it  was  filed.  The  ground 
of  oral  objection  does  not  appear  in  the  rec- 
ord. From  the  argument  we  are  led  to  con- 
clude that  Leffler  &  Son  objected  thereto, 
for  the  reason  that  rule  44  (Civ.  0>de  1895, 
I  5675)  declares  *that  all  grounds  of  motion 
for  nonsuit,  in  arrest  of  judgment,  for  con- 
tinuance, all  objections  to  testimony,  and  all 
exceptions  to  declarations  must  be  urged  and 
insisted  upon  at  once;  and  after  a  decision 
upon  one  or  more  grounds,  no  others  after- 


wards urged  shall  be  heard  by  the  court" 
While  the  rule  itself  may  be  varied  to  pre> 
vent  injustice  (Parris  v.  Hightower,  76  Ga. 
631),  it  does  not  apply  to  a  case  like  the  pres- 
ent It  was  intended  to  avoid  delay,  and  to 
prevent  counsel  from  speculating  with  the 
court  by  making  one  point,  and,  when  that 
was  overruled,  making  another,  and,  if  tliat 
was  disallowed,  still  another,  and  so  on  un- 
til the  movant  had  exhausted  his  objections 
and  the  patience  of  the  judge.  One  motion 
and  one  decision  was  to  be  an  end  of  the 
matter.  But  until  there  was  a  decision  the 
rule  did  not  apply  so  as  to  deprive  a  party  of 
his  right  to  amend.  After  there  has  been  a 
ruling,  the  movant  is  precluded  by  the  de- 
cision, both  by  the  operation  of  rule  44,  and 
the  general  provision  that  a  party  is  bound 
not  only  by  what  he  has  pleaded,  but  by 
what  he  could  have  pleaded  before  tlie  judg- 
ment was  entered.  So,  here,  if  the  decision 
on  the  original  motion  in  arrest  had  been 
adverse  to  the  garnishee^  he  could  not  there- 
after have  urged  any  additional  grounds 
therefor.  If  that  decision  had  been  affirmed, 
there  would  have  been  nothing  to  amend  by 
(Harp  V.  Southern  By.  Co.,  119  Ga.  930,  47 
a  E.  206»  100  Am.  St  Rep.  212),  and  neither 
before  nor  after  the  remittitur  was  received 
could  additional  grounds  have  been  urged 
for  arresting  the  judgment  But  the  decision 
was  in  favor  of  the  garnishee.  When  that 
judgment  was  reversed,  the  motion  in  ar- 
rest was  still  so  far  pending  as  to  enable  the 
garnishee  to  exercise  any  right  of  amend- 
ment, certainly  up  to  the  time  that  the  re- 
mittitur was  made  the  judgment  of  the  court 
below.  So  far  as  appears,  there  was  no  ob- 
jection that  the  amendment  was  too  late, 
or  that  it  set  up  a  new  cause  of  action,  or 
that  it  did  not  allege  matter  entitling  the 
garnishee  to  the  relief  prayed.  The  amend- 
ment was  germane  to  the  purposes  of  the 
original  motion,  which  sought  to  set  aside  the 
judgment  against  the  garnishee.  The 
grounds  of  the  original  motion  were  bad. 
Those  in  the  amendment  were  not  attacked 
as  insufficient,  and  should  have  been  allowed. 
Judgment  reversed.  All  the  Justices  con- 
cur. 


(122  Qa.  635) 

STILES  V.  CUMAHNGS. 
(Supreme  Court  of  Creorgia.    March  27,  1905.) 

bSBOS  ~  OONSTBUCTION  —  NATUBB  OT  E8TAXS  — 

LIFE   TENANT— EJECTMENT   BT 

BEMAINDEBHAN. 

A  trust  deed  contained  the  following  clause: 
^In  trust,  nevertheless,  and  to  and  for  the  sole 
use,  benefit  and  behoof  of  the  said  Nellie  Ann, 
my  wife  as  aforesaid,  during  her  natural  life 
and  my  four  children,  to- wit,  Lawrence,  aged 
10  years,  Albert,  7  years,  Talbot  aged  4  years, 
and  Homer  H.  aged  two  years  and  any  future 
children  I  may  have  by  my  said  wife."  It  was 
further  provided  in  the  deed  that,  in  the  event 
of  the  death  of  the  grantor  and  remarriage  of 
his  wife,  the  property  was  "to  become  the  sole 
property  of  my  [his]  children  then  in  life  or 
their  survivors,   to  be  divided   amongst   them 
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■hare  and  shard  alike  when  the  Tooaaeat  at- 
tains his  or  her  majority";  and  also  that,  in 
the  erent  the  wife  did  not  remarry,  "the  said 
property  to  be  a  home  for  herself  and  [the 
crantors]  children  during  her  life  and  after  her 
death  If  *  *  *  said  children  can  be  kept  to- 
gether." Held :  (1)  That  the  children  named  In 
the  deed  took  as  a  class,  and  not  as  individuals. 
(2)  That  a  child  bom  after  the  execution  of 
the  deed  was  entitled  to  share  equally  with  the 
other  children  then  in  life.  (3)  That  the  wife 
took  an  estate  during  life  or  widowhood,  and 
the  children  a  legal  remainder  in  fee.  (4)  That 
the  provision  for  a  home  for  the  childroi  meant 
simply  an  abode,  and  not  a  support,  and  con- 
veyed no  interest  which  could  be  enforced  in  an 
action  of  ejectment.  (6)  That  an  action  by  a 
child  bom  after  the  execution  of  Uie  deed  to 
recover  his  interest  from  one  holding  under  a 
deed  from  his  mother  and  brothers  cannot  be 
maintained  until  after  the  mother's  death. 

(Syllabus  1^  the  Court) 

Brror  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  Frank  Cnmmings  against  R.  M. 
Stiles.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Beversed. 

F.  W.  Capers,  for  plaintiff  in  error.  D.  Q. 
Fogarty,  for  defendant  in  error. 

COBB,  J.  In  1876  Alexander  Cummings, 
Jr.,  executed  a  deed  to  land,  "In  trust,  never- 
theless, and  to  and  for  the  sole  use,  benefit 
and  behoof  of  the  said  Nellie  Ann,  my  wife 
as  aforesaid,  during  her  natural  life  and  my 
four  children,  to-wit,  Lawrence,  aged  10 
years,  Albert,  7  years,  Talbot  aged  4  years, 
and  Homer  H.  aged  two  years  and  any  fu- 
ture children  I  may  have  by  my  said  wife." 
It  was  further  provided  that,  in  the  event 
of  the  death  of  the  grantor  and  remarriage 
of  bis  wife,  the  prox>erty  was  *^  become  the 
sole  property  of  my  children  then  in  life  or 
their  survivors,  to  be  divided  amongst  them 
share  and  share  alike  when  the  youngest  at- 
tains his  or  her  majority";  and  also  that,  in 
the  event  his  wife  did  not  remarry,  "the 
said  property  to  be  a  home  for  herself  and 
my  children  during  her  life  and  after  her 
death  if  my  said  children  can  be  kept  to- 
gether." The  trustee  was  given  a  power  of 
sale,  subject  to  the  consent  of  the  grantor*s 
wife.  One  of  the  sons  named  in  the  deed 
died,  and  the  mother  and  three  other  sons 
conveyed  their  Interests  in  the  property  to 
Stiles.  The  plaintiff  is  a  son  of  the  grantor 
and  his  wife,  bom  after  the  execution  of  the 
deed.  He  sues  In  ejectment  to  recover  from 
Stiles  an  Interest  in  the  land,  which  he  al- 
leges passed  to  him  under  the  deed.  The  pe- 
tition does  not  expressly  so  allege,  but  it  is 
to  be  Inferred  from  the  allegations  that  the 
grantor  is  dead.  The  court  overruled  a  gen- 
eral demurrer  to  the  petition,  and  the  de- 
fendant excepted. 

The  defendant  contends  that  the  designa- 
tion by  name  of  the  four  children  who  were 
to  take  as  grantees  conclusively  evidences  an 
intention  on  the  part  of  the  grantor  to  pro- 
vide for  these  particular  children  as  indlvld- 
nals,  and  not  for  bis  children  as  a  class; 
that  these  four  children  designated  by  name 


took,  with  their  mother,  the  entire  interest 
of  the  grantor  in  the  land  as  tenants  in  com- 
mon, the  mother's  Interest  being  an  estate  for 
life  or  widowhood;  and  that  nothing  was  left 
for  any  future  bom  child  or  children  to  take. 
The  general  rule  undoubtedly  is  that,  wher& 
children  are  designated  by  name  or  otherwise 
definitely  described  as  individuals,  vrith  no 
suptf  added  words  to  show  a  contrary  inten- 
tion, they  take^  not  as  a  class,  but  as  indi- 
viduals. Frost  y.  Courtis,  167  Mass.  251,  45 
N.  B.  687;  Stedman  ▼.  Priest,  103  Mass.  293; 
Rockwell  y.  Bradshaw,  67  Conn.  8,  34  Atl. 
758;  Moffett  y.  Blmendorff,  152  N.  Y.  476,  46 
K.  E.  845,  57  Am.  St  Rep.  529;  Church  y. 
Church,  15  R.  I.  188,  23  AtL  302;  Bain  y. 
Lescher,  2  Sim.  897;  Jones  y.  Hunt,  96  Tenn. 
369,  874,  34  S.  W.  693;  Stansfield  y.  Stans- 
field,  L,  R.  49  Ch.  Diy.  750;  In  re  Smith's 
Trusts,  li.  R.  9  Ch.  Diy.  117;  Dildlne  y.  DU- 
dlne,  82  N.  J.  Eq.  78,  80.  Mere  designation 
by  name  does  not,  howeyer,  in  all  cases  show 
that  the  persons  were  dealt  with  as  indiyid- 
uals,  and  not  as  a  class.  The  intention  of 
the  grantor  or  testator  must  be  gaithered  from 
the  whole  instrument,  and,  if  there  are  other 
words  used  which  show  that  he  had  the  per- 
sons named  in  mind  as  a  class,  this  intention 
will  be  allowed  to  control.  Where  persons 
are  designated  by  name,  and  language  is  also 
used  which  indicates  that  the  maker  of  the 
instrument  liad  them  in  mind,  not  as  in- 
diyiduals,  but  as  members  of  a  class,  it  must 
be  determined  which  idea  was  uppermost  or 
controlling  in  his  mind.  Thus,  in  Springer 
y.  Congleton,  30  Ga.  976,  a  testator  devised 
property  to  "be  divided  betwen  my  two  sis- 
ters' children,  Elizabeth  Joice  and  Martha 
Lilly,  to-wit,"  naming  the  children;  and  it 
was  held  that,  considering  the  language  used 
and  the  motive  which  prompted  the  legacy, 
the  leading  idea  in  the  testator's  mind  was 
provision  for  his  sisters'  children  as  a  class, 
and  not  the  individual  children  named.  See, 
also,  in  this  connection,  Talcott  v.  Talcott,  89 
Conn.  186;  Rlxey  y.  Stuckey,  129  Mo.  377, 
31  S.  W.  770;  Swallow  y.  Swallow,  166  Mass. 
241,  44  N.  E.  132.  In  the  present  case  the 
grantor  began  by  designating  the  children  by 
name.  If  he  had  stopped  there,  they  would 
.have  taken  as  individuals.  But  he  superadds 
the  words,  "and  ,any  future  children  I  may 
have  by  my  said  wife."  The  grantor  must 
have  Intended  these  words  to  mean  some- 
thing. They  certainly  ought  not  to  be  re- 
jected if  any  construction  can  be  admitted 
which  will  give  effect  to  them  as  well  as  to 
the  other  provisions  of  the  deed.  In  our 
opinion,  the  proper  construction  of  the  deed 
is  that,  while  the  grantor  began  the  clause 
under  consideration  by  dealing  with  certain 
named  children  as  individuals,  the  use  of  the 
words  thereafter  added  shows  an  intention  to 
depart  from  this  scheme  and  to  deal  with 
them  as  a  class.  If  he  had  used  merely  the 
general  word  "children/  without  naming  any 
child,  following  the  rule  in  Wild's  Case,  un- 
born children  would  not  have  been  included. 
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Baird  y.  Brookln,  86  Oa.  700,  12  S.  B.  081,  12 
L.  R.  A.  157.  But  be  names  four  children, 
and  expressly  refers  to  unborn  children;  and 
It  would  be  doing  violence  to  the  language 
used,  and  to  the  expressed  Intention  of  the 
grantor,  to  exclude  a  child  bom  after  the 
execution  of  the  deed.  In  Be  Jackson,  Lu  B. 
25  Ch.  DlT.  162,  li.  B.  63  Gh.  DIt.  (N.  S.)  180, 
a  testator  bequeathed  the  residue  of  his  es- 
tate In  trust  for  a  named  son  and  four  named 
daughters,  *'and  such  of  my  child  or  children. 
If  any,  hereafter  to  be  bom  as  shall  attain 
the  age  of  twenty-one  years  or  marry,  In 
equal  shares  as  tenants  In  common."  It  was 
held  that  the  five  named  children  took  as  a 
class,  and  not  as  Individuals,  and  that  the 
whole  of  the  residue  was  divisible  among 
three  of  them  who  survived  the  testator. 
In  that  case  the  testator  failed  to  name  one 
of  his  children,  and  It  was  held  that  the  ex- 
clusion of  this  child  did  not  alter  the  rule. 
In  Downes  v.  Long,  70  Md.  382,  20  Atl.  827, 
It  was  held  that  under  a  devise  "to  the  wife 
and  children  of  my  son,  William  Thomas 
Long,  now  living,  and  to  any  other  legitimate 
child  or  children  which  may  hereafter  be 
bom  to  him,"  the  wife  took  an  estate  for 
life,  and  the  children  of  the  testator's  son  a 
vested  remainder  In  fee,  which  would  open  to 
take  In  an  after-bom  child.  In  Williams  v. 
Nefl,  52  Pa.  826,  a  contrary  construction 
seems  to  have  been  given  to  language  similar 
to  that  under  consideration  In  the  present 
case;  but  the  decision  was  based  In  part  upon 
the  fact  that  there  were  no  after-bom  chil- 
dren. This  fact  also  appeared  in  the  Eng- 
lish case  above  cited.  In  the  present  case 
there  was  an  after-bom  child,  and  therefore 
we  are  not  called  upon  to  say  what  would 
have  been  our  decision  had  there  been  none; 
still  we  are  unable  to  see  how  the  fact  that 
no  child  was  afterwards  bom  could  alter  the 
conclusion  as  to  what  was  the  intention  of 
the  grantor  as  indicated  by  the  language 
used. 

It  does  not  however,  follow  from  what 
has  been  said  above  that  the  plaintiff  has  a 
present  right  to  sue  for  and  recover  any  In- 
terest in  the  property.  The  deed  provides 
that  the  property  shall  be  for  the  "sole  use, 
benefit  and  behoof  of  the  wife  "during  her 
natural  life."  It  also  provides  that.  In  the 
event  of  the  death  of  the  grantor  and  the  re- 
marriage of  the  wife,  the  property  "is  to  be- 
come the  sole  property  of*  the  children  then 
in  life;  and  also  that,  "in  the  event  the  wife 
remains  single,  "the  said  property  to  be 
a  home  for  herself  and  my  children  during 
her  life  and  after  her  death  if  my  said  chil- 
dren can  be  kept  together.*'  A  grant  or  de- 
vise to  a  parent  and  her  children  then  in  life 
creates  an  absolute  estate  In  the  parent  and 
children  as  tenants  in  common.  McCord  v. 
Whitehead,  08  6a.  885,  25  S.  B.  767,  and  cit 
But  while  there  may  be  a  tenancy  in  common 
between  one  holding  for  life  and  one  holding 
the  fee  (1  Wash.  Real.  Prop.  (6th  Ed.]  §  876), 
It  has  been  expressly  held  that  a  grant  In 


trust  to  a  wife  for  life  and  to  her  children 
creates  a  life  estate  in  the  wife,  with  re- 
mainder over  to  the  children.  Fletcher  ▼. 
Home,  75  6a.  134  (2).  See,  also,  in  this  con- 
nection, Bozeman  v.  Bishop,  04  6a.  450,  20 
S.  E.  11.  The  same  result  would  follow  If 
the  grant  were  to  the  wife  generally,  and  at 
her  death  to  her  children.  6oodrich  v. 
Pearce,  83  6a.  781,  10  S.  E.  451;  Burnett  v. 
Summerlin,  110  6a.  340,  35  S.  E.  655.  This 
construction  is  strengthened  by  the  use  of  the 
words  "for  the  sole  use,  benefit  and  behoof." 
See,  In  this  connection.  Small  v.  Field  (Mo. 
Sup.)  14  S.  W.  815. 

Is  this  construction  of  the  deed  altered 
by  the  further  provisions  therein?  Under 
the  decision  above  dted,  the  wife  acquired 
by  the  deed  an  estate  during  life  or  widow- 
hood, and  the  children  took  the  fee  in  re- 
mainder. Without  other  provisions  showing 
a  contrary  Intention,  the  children  then  in  life 
or  bom  afterwards  would  have  no  right  to 
the  possession  of  the  property  until  the  death 
of  their  mother.  But  the  deed  provides  that, 
in  case  the  wife  remains  single,  the  children 
are  to  have  a  home  in  the  property.  A  pro- 
vision In  a  will  for  a  home  for  certain  per- 
sons is  very  uncertain  in  meaning.  It  may 
mean  simply  a  place  of  abode,  or  it  may 
mean  an  abode  coupled  with  a  support,  or 
an  abode  together  with  the  actual  necessities 
of  life.  1  Underbill  on  Wills,  §  318.  See, 
also,  in  this  connection,  Bonner  v.  Hastey, 
00  6a.  208,  15  S.  E.  777.  The  intention  of 
the  testator  depends  much  on  the  situation 
of  the  parties,  their  ages,  and  all  the  exist- 
ing circumstances.  From  the  language  used 
in  this  deed,  our  opinion  is  that  the  grantor 
intended  simply  to  provide  a  place  of  abode 
for  his  children.  He  provided  that  the  prop- 
erty should  be  a  home  for  the  mother  and 
children  if  the  mother  remained  single,  and, 
if  she  should  marry,  the  place  was  to  be- 
come the  sole  property  of  the  children,  but 
not  to  be  divided  among  them  until  the 
youngest  child  became  of  age.  In  addition 
to  this,  it  is  provided  that  the  place  is  still 
to  be  a  home  for  the  children.  If  they  can  be 
kept  together.  This  provision  also  evidences 
an  intention  that  "home"  was  to  be  used  In 
the  sense  of  "abode"  merely,  because  the 
grantor  would  hardly  have  made  a  support 
dependent  upon  the  children  being  kept  to- 
gether. Viewing  the  provisions  of  the  deed 
as  a  whole,  our  opinion  is  that  the  grantor 
intended  the  wife  to  have  an  estate  during 
life  or  widowhood;  that  the  children  born 
and  to  be  bom,  were  to  take  the  fee  In  re- 
mainder; and  that  the  estate  of  the  mother 
was  to  be  charged  with  a  home  for  the  chil- 
dren, in  the  event  she  did  not  remarry.  If 
the  plaintiff  has  been  wrongfully  deprived 
of  a  home  by  the  Joint  act  of  bis  mother, 
his  brothers,  and  the  defendant,  he  might  be 
entitled  to  claim  compensation  for  the  wrong 
done  him,  or  he  might  have  some  relief  In 
equity,  but  he  cannot  maintain  an  action  of 
ejectment  against  the  defendant  during  his 
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mother's  life  or  widowhood*  See  Addison  r. 
Bowleg  6  Bland,  Ch.  (Md.)  606,  626^627. 

The  effect  of  the  trust  proYislons  In  the 
deed  is  settled  by  the  former  decisions  of 
this  court  Where  there  Is  no  remainder  to 
protect  and  nothing  for  the  trustee  to  do,  a 
conyeyance,  since  1866,  to  a  married  woman 
In  trust,  operates  to  Test  the  title  immedl- 
ately  In  her.  City  of  Rome  ▼.  Shropshire, 
112  Ga.  03,  87  &  B.  16&  The  effect  of  the 
deed  In  this  case  was  an  attempt  to  create  a 
trust  for  the  wife,  but  no  trust  was  Intended 
to  be  created  for  the  remaindermen.  Over- 
street  T.  Sulllyan,  113  Ga.  891,  39  S.  B.  431; 
TUlman  y.  Banks,  116  Ga.  250,  42  S.  B.  517 
and  clL  The  remainder  created  was  there- 
fore a  legal  remainder.  But  under  the  de- 
cision In  Heath  y.  Miller,  117  Ga.  854,  44  S. 
E.  13,  the  trustee  haying  a  power  of  sale,  the 
trust  subsisted  for  this  purpose.  See,  also, 
Ck>leman  y.  Cabanlss,  121  Ga.  281,  48  S.  B. 
927*  So  far  as  appears,  the  trustee  has  nev- 
er exercised  this  power.  He  did  not  join  In 
the  deed  firom  Mrs.  Cummlngs  and  her  four 
children.  Ck)nsequently  the  Interest  of  the 
plaintiff  was  not  affected  by  that  deed,  and 
nothing  need  be  said  as  to  what  effect  a  sale 
now  by  the  trustee  would  have.  The  de- 
murrer should  have  been  sustained. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


a22  Ga.  68S) 

WRIGHT  et  al.  v.  OVBRSTRBBT  et  al. 
(Supreme*  Court  of  Georgia.     March  27,  1905.) 

OIXr—IHCOBPORATION—POWEBa— STATUTES- 
TUCK  OF  TAKING  EFFECT. 

1. ''Where  a  town  was  reincorporated  as  a 
dty  by  an  act  which  repealed  all  conflicting 
laws,  the  territory  embraced  within  the  town 
thereafter  became  a  city,  notwithstanding  the 
fact  that  the  act  granting  a  charter  to  the  town 
had  not  been  expressly  repealed.  The  effect  of 
the  act  incorporating  the  city  was  to  repeal  bv 
necessary  implication  the  charter  of  the  town.^' 
Mattox  V.  State,  41  S.  B.  709,  115  Ga.  212  (4). 

2.  It  is  within  the  power  of  the  General  As- 
sembly to  confer  upon  the  city  all  the  powers 
granted  to  the  town  in  its  charter  by  a  simple 
enactment  to  the  effect  that  all  laws  and  ordi- 
nances* of  force  at  the  time  of  the  passage  of 
the  act,  and  all  powers  belonging  to  the  to'wn 
corporation,  are  to  belong  to  the  city  as  pro- 
vided by  the  town  charter. 

3.  As  a  genera]  role,  acts  of  the  General  As- 
sembly take  effect  from  the  date  of  their  ap- 
proval by  the  Governor:  and  where  two  bills 
were  passed  by  the  liegislature,  one  dei)endent 
for  its  validity  opon  the  prior  enactment  of  the 
other,  it  is  immaterial  in  what  order  they  were 
introduced  or  put  apon  their  final  passage,  so 
long  as  executive  approval  of  the  two  bills  was 
had  in  such  an  order  of  priority  as  to  make 
them  both  effective. 

4.  For  none  of  the  reasons  urged  was  It  error 
to  refuse  an  injunction. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Screven  Coun- 
ty; A.  F.  Daley,  Judge. 

Action  by  A.  C.  Wright  and  others,  as  ad- 
ministrators, against  J.  W.  Overstreet  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.    Affirmed. 


A.  O.  Wright,  for  plaintiffs  in  error.  J. 
W.  Overstreet  and  SL  K.  Overstreet,  for  de- 
fendants in  error. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(122  Qa.  644) 

ATKINS  et  al.  v.  WINTER  et  aL 
(Supreme  Court  of  Georgia.    March  27,  1905.) 

▲PPSAI/— EEVISW— DIBECTina     VBRDIC1>— DB- 
OBEl}— VABIANOS. 

1.  Where,  on  the  trial  of  an  equity  case,  a 
verdict  is  directed  by  the  judge,  and  no  motion 
for  a  new  trial  is  made,  and  there  is  nothing 
in  the  bill  of  exceptions  or  the  transcript  of 
the  record  properly  calling  in  question  the  cor- 
rectness of  the  verdict  directed,  this  court  will 
not  consider  assignments  of  error  to  a  decree 
of  the  trial  court  based  on  the  verdict  and  sub- 
stantially following  it 

2.  Givmg  the  verdict  a  reasonable  intendment, 
and  construing  It  in  the  light  of  the  pleadings, 
there  was  no  material  variance  between  it  ana 
the  decree. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Richmond 
County;  H.  0.  Hammond*  Judge. 

Action  by  L.  A.  Winter  and  others  against 
L.  M.  Atkins  and  othera  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

F.  W.  Capers,  for  plaintiffs  in  error.  Ham- 
ilton Phlnlzy,  for  defendants  in  error. 

CANDLER,  J.  This  was  an  equitable  pe- 
tition to  construe  a  will  and  for  injunction 
and  receiver.  The  case  was  tried  before  a 
Jury  in  the  superior  court,  and  a  verdict 
was  directed  for  the  plaintiff.  No  motion 
for  a  new  trial  appears  to  have  been  made. 
The  case  was  brought  to  this  court  by  direct 
bill  of  exceptions,  and  the  writ  of  error  was 
dismissed.  See  Atkins  v.  Winter,  121  Ga. 
75,  48  S.  E.  717.  The  present  bill  of  ex- 
ceptions assigns  error  upon  the  decree  en- 
tered on  the  verdict,  which  was  directed  by 
the  trial  Judge.  With  one  exception,  these 
assignments  are  largely  in  the  nature  of 
grounds  of  demurrer  to  the  petition,  and 
cannot  be  considered;  for  it  U  apparent  on 
their  face  that  In  the  matters  complained  of 
the  decree  merely  followed  the  verdict,  the 
correctness  of  which  it  is  now  too  late  to 
question.  The  only  assignment  of  error 
which  we  can  consider  is  that  which  com- 
plains that  "the  decree  does  not  follow  the 
verdict,  in  that  the  verdict  finds  that  the  ex- 
ecutors  should  execute  the  will  of  the  testa- 
tor, whereas  the  decree  substitutes  for  said 
executors  the  appointees  of  the  court."  It 
is  an  elementary  principle  that  verdicts  are 
to  be  given  a  reasonable  intendment,  and 
are  to  be  construed  in  the  light  of  the  plead- 
ings. Jesse  French  Co.  v.  Gardwell,  114  Ga. 
345,  40  S.  E.  292.  The  petition  in  the  pres- 
ent case  alleged  that  the  executors  9nd  trus- 
tees under  the  will  of  the  plaintiffs'  decedent 
were,  for  reasons  stated,  not  fit  and  proper 
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persons  to  execute  the  trust  with  which  they 
were  clothed,  and  prayed  for  the  appointment 
of  commissioners  to  partition  the  property 
which  was  the  subject-matter  of  the  litiga- 
tion. The  yerdict  provided  that  the  land  in 
controversy  be  divided  into  two  parts  of 
equal  value,  the  division  to  be  made  in  a 
manner  specified  In  the  verdict,  and  that  the 
land,  after  being  divided,  be  held  as  provided 
In  the  will.  No  provision  was  made  for  the 
appointment  of  commissioners;  but  In  view 
of  the  allegations  and  prayers  of  the  petition, 
and  of  the  fact  that  the  finding  generally 
was  for  the  plaintiffs,  a  decree  based  on  this 
verdict  appointing  commissioners  to  make 
the  partition.  Instead  of  having  it  done  by 
the  executors,  cannot  be  held  Illegal  as  fall- 
ing to  follow  the  verdict 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(122  Qa.  670) 

JOHNSON  V.  A.  LEFFLEB  CO. 
(Supreme  Court  of  Georgia.    March  27,  1905.) 

ICABBIEU  WOMAN  '^  SEPABATB  ESTATE  —  CON- 
TRACTS—MOBTG  AGE— DUBBSS  —  INOTBUCTIONS 
—EVIDENCE— NEW  TBIAI/—ia8TAKE  OT  WIT- 
NESS. 

1.  While  a  wife  cannot  bind  her  separate  es- 
tate by  any  contract  of  suretyship,  nor  by  any 
assumption  of  the  debts  of  her  husband,  nor 
sell  her  property  in  extinguishment  of  his  in- 
debtedness, she  may,  nevertneleas,  upon  her  own 
responsibility  and  voluntarily,  enter  into  a  con- 
tract for  borrowing  money,  and  give  her  note 
therefor,  and  a  mortgage  upon  her  property  to 
secure  its  payment,  and  such  a  contract  will 
be  binding  on  her,  though  the  party  with  whom 
she  contracts  may  know  she  intends  to 'use  the 
borrowed  money  lor  her  husband's  benefit  But 
a  contract  based  on  a  mere  colorable  trans- 
action, to  which  the  lender  is  a  party,  the  pur- 
pose of  which  is  to  make  the  wife  her  nusbaud's 
surety,  will  not  be  enforced  against  her.  White 
V.  Stocker,  11  S.  B.  604,  85  (&.  200 ;  McCrory 
V.  Grandy,  18  S.  B.  65.  92  Oa.  319;  Nelms 
V.  Keller,  80  S.  B.  572,  103  6a.  745 ;  Chastain 
V.  Peak,  86  S.  B.  967,  111  Oa.  889;  Hill  v. 
Ooolev,  87  S.  B.  109,  112  Ga.  115.  The  in- 
timation in  the  first  headnote  in  MeCrory  v. 
Grandy,  supra,  that  a  wife  cannot  bind  her  sep- 
arate estate  by  voluntarily  and  in  good  faith 
contracting  to  borrow  money  for  the  use  of  her 
husband,  is  obiter,  as  the  point  was  not  in- 
volved in  that  case.  Moreover,  it  is  not  re- 
ferred to  in  the  opinion. 

2.  The  court  in  the  i>re8ent  case  instructed 
the  jury  in  accordance  with  the  principles  above 
announced. 

3.  Bven  if  the  evidence  were  sufficient  to  au- 
thorize a  finding  that  the  wife  was  coerced  and 
induced  to  execute  the  note  and  mortgage  by 
reason  of  threats  made  to  her  by  her  husband, 
there  was  no  evidence  that  the  payee  and  mort- 
gagee had  notice  of  such  threats  at  the  time  he 
made  the  loan  for  which  the  note  and  mortgage 
were  given.  Therefore,  on  the  issue  as  to  du- 
ress, a  finding  in  his  favor  was  demanded.  See 
Pate  V.  Allison,  40  S.  E.  715,  114  Ga.  651. 

4.  The  license  from  a  municipality  to  the  bus- 
band  to  carry  on  a  business  in  his  own  name, 
issued  three  months  subsequentlv  to  the  making 
of  the  note  and  mortgage  by  his  wife  for  bor- 
rowed money  was  properly  held  to  be  irrelevant 
as  to  any  issue  in  the  case,  and  therefore  in- 
admissible in  evidence. 

5.  The  instructions  to  the  Jury  complained  of 
generally  In  the  seventh  ground  of  the  motion 


for  a  new  trial  contained  two  distinct  propo- 
sitions of  law,  one  of  which  at  least  is  correct 
Accordingly  the  general  assignment  of  error  was 
not  good.  Anderson  v.  Southern  Ry.  Co.,  33 
S.  E.  644,  107  Ga.  500. 

6.  None  of  the  instructions  complained  of 
were  open  to  the  objection  that  they  were  not 
authorized  by  the  evidence,  or  that  the  court 
therein  expressed  or  intimated  an  opinion  as 
to  what  had  or  had  not  been  proved. 

7.  The  court  may  properly  propound  ques- 
tions to  a  witness  on  the  stand  with  a  view  to 
elicit  the  truth  of  the  case;  and  if,  in  sudi 
examination,  the  court  does  not  express  or  in- 
timate an  opinion  as  to  the  credibility  of  the 
witness,  or  as  to  what  has  or  has  not  been 
proved,  the  mere  fact  that  competent  testimony 
of  the  witness  so  elicited  may  oe  detrimental  to 
the  interest  of  a  party  will  not  be  cause  for 
granting  him  a  new  trial.  The  questions  which 
the  court  asked  the  witness,  as  set  out  In  the 
motion  for  a  new  trial  in  the  present  case,  were 
not  calculated  to  impress  the  jury  with  the  idea 
that  the  Judge  believed  the  partv  who  gained 
the  case  in  the  court  below  Aould  prevail. 

8.  The  mistake  of  a  witness  will  not  be  cause 
for  a  new  trial  unless  it  appears  that  a  cor* 
rection  of  it  would  cause  a  different  verdict  to 
be  rendered  at  another  hearing.  A  fortiori,  a 
new  trial  will  not  be  granted  when  it  does  not 
affirmatively  appear  that  the  witness  did  make 
a  mistake.  Davis  v.  Bagley,  25  S.  B.  20,  99 
Ga.  142. 

On  the  trial  of  the  present  case  a  witness  for 
the  prevailing  party  testified  that  the  other 
party  signed  an  affidavit  in  his  presence  to  the 
effect  that  she  was  borrowing  the  money  for 
which  the  note  and  mortgage  in  the  case  were 
given  solely  for  her  own  use;  that  he  officially 
witnessed  the  paper,  and  his  recollection  was 
that  she  read  it  and  swore  to  its  contents.  Sub- 
sequently to  the  trial  this  witness  made  an  affi- 
davit that  he  "is  reasonably  certain  and  sure 
that  he  did  not  administer  an  oath  to  [herl 
when  she  signed  the  paper  or  affidavit;  *  •  • 
and  deponent  cannot  say  that  she  read  said 
paper,  or  had  it  read  to  her,  or  that  she  knew 
the  contents  of  it.'*  Held,  that  the  alleged  mis- 
take of  the  witness  was  not  cause  for  a  new 
trial. 

9.  The  evidence  warranted  the  verdict,  and 
the  court  did  not  err  in  refusing  a  new  trial 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; Geo.  T.  Cann,  Judge. 

Action  by  the  A.  Leffler  Company  against 
C.  T.  Johnson.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

J.  L.  Banks  ton,  for  plaintiff  in  error.  Ja- 
cob Gazan,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  afilrmed.  All  the 
Justices  concur. 


(U3  0flL6H) 

SOUTHBRN  RY.  CO.  v.  BORN  STEEL 

RANGE  CO. 

(Supreme  Court  of  Georgia.    March  27,  1906.) 

MONET     nAD     ANU     BECEIVEU  —  OONVSBSIOH-* 

WAIVER  OF  TOar— ACTION  EX  DELICTC>--JUB- 

TICE    COURT— JTJBISDICTION—APPEAI^ 

1.  The  tort  may  be  waived,  and  the  aggrieved 
party  mav  sue  in  assumpsit,  where  there  has 
been  a  sale  of  the  property  converted;  the  ac- 
tion being  one  for  money  had  and  received  to 
the  plaintiff's  use. 

[Ed,  Note. — For  cases  in  point,  see  voL  39^ 
C^t  Dig.  Money  Received^  t  0.] 
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2.  Bat  where  the  pleadings  do  not  show  that 
the  property  has  been  converted  into  money, 
and  Uie  salt  is  to  recover  the  value  of  the  prop- 
erty* the  action  is  ex  delicto,  and  not  ex  con- 
tractu. 

8.  A  justice's  court  has  no  jurisdiction  to  en- 
tertain an  action  to  recover  property,  or  its 
Talue,  which  has  been  wrongfully  converted. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  81« 
dnL  Dig.  Justices  of  the  Peace,  S  118.] 

4.  The  court  where  the  case  originated  beina 
without  jurisdiction  to  try  it,  no  appeal  could 

Eroperly  be  taken  from  the  judgment  rendered 
I  that  court,  and  all  proceedings  thereunder 
were  void. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  81, 
Gent.  Dig.  Justices  of  the  Peace,  {S  472-474.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Comi- 
ty; Geo.  T.  Cann,  Judge. 

Action  by  the  Bom  Steel  Range  Company 
against  the  Southern  Railway  Company. 
Judgment  for  plalntifr  before  a  Justice  was 
afOrmed  in  the  superior  court,  and  defendant 
brings  error.    Reversed. 

Osborne  ft  Lawrence,  for  plaintilT  In  error. 
O'Connor  O'Byme  ft  Hartridge,  for  defend- 
ant in  error. 

BYANS,  J.  This  suit  originated  in  the  jus- 
tice's court  for  the  Third  District  of  Chatham 
county.  The  copy  of  the  plaintiff's  demand 
attached  to  the  summons  was  amended,  and 
as  amended  set  forth  the  following  cause  of 
action:  On  October  25,  1901,  the  plaintiff 
shipped  by  the  Wheeling  ft  Lake  Brie  Rail- 
road Company,  from  Cleveland,  Ohio,  a 
range,  boiler,  and  certain  attachments,  to  be 
transported  by  that  company  and  its  con- 
necting carriers  to  Savannah,  Ga.  The  con- 
signment was  received  by  the  Southern  Rail- 
way Company,  one  of  the  connecting  carri- 
ers, and  carried  to  its  destination;  arriving 
at  Savannah  on  November  11,  1901.  That 
company,  although  it  claimed  to  be  unable  to 
locate  the  consignee,  one  F.  W.  Foster,  failed 
and  neglected  to  notify  the  plaintiff  of  this 
fact  Upon  ascertaining  through  other 
sources  that  the  consignment  had  not  been 
delivered  to  the  consignee,  and  that  the 
Southern  Railway  Company  was  still  in  pos- 
session thereof,  the  plaintiff  '*requeBted  the 
Southern  Railway  Company  to  return  the 
shipment  to  the  plaintiff,  and  it  failed  and 
refused  to  comply"  with  this  demand,  and 
''in  consequence  of  said  facts  the  said  range" 
and  other  articles  shipped  *'have  been  wholly 
lost  to  the  plaintiff,  to  its  damage  in  the 
sum  of  $74  and  interest"  The  case  was  tried 
In  the  justice's  court,  and  resulted  In  a  ver- 
dict for  the  plaintiff.  An  appeal  was  taken 
to  the  superior  court,  and  there  tried  by  the 
Judge  without  a  jury  upon  an  agreed  state- 
ment of  facts.  He  rendered  judgment  in  fa- 
vor of  the  plaintiff,  and  error  upon  this  judg- 
ment is  assigned  in  the  bill  of  exceptions. 

In  the  view  we  take  of  the  case,  it  is  un- 
necessary to  determine  whether  or  not  the 
agreed  statement  of  facts  authorized  a  re- 
covery by  the  plaintiff,  for  the  reason  tliat 


the  court  where  the  case  originated  was 
without  jurisdiction  to  entertain  the  same. 
The  gravamen  of  the  plalntUTs  complaint 
is  that  there  bad  been  a  conversion  of  the 
property.  It  is  alleged  that  the  carrier  not 
only  failed  to  deliver  the  goods  to  the  con- 
signee, but  also  refused  to  reshlp  them  to 
the  plaintiff  on  its  demand.  It  is  a  well- 
settled  rule  that  a  tort  may  be  waived,  and 
that  the  aggrieved  party  may  sue  in  assump- 
sit, where  there  has  been  a  sale  of  the  prop- 
erty converted;  the  action  being  one  for 
money  had  and  received  to  the  plaintiff's 
use.  Cragg  v.  Arendale,  113  Ga.  181,  88  S. 
B.  899.  But  where  the  property  has  not 
been  converted  into  money,  and  a  suit  is 
instituted  to  recover  the  property  or  its  value, 
the  action  is  ex  delicto,  and  not  ex  contractu, 
and  the  aggrieved  party  is  restricted  to  this 
form  of  action.  118  Ga.  182,  88  S.  B.  399. 
The  jurisdiction  of  a  justice's  court  is  limited 
to  actions  arising  ex  contractu,  and  to  "cases 
of  injuries  or  damages  to  personal  property," 
and  thereforo  it  has  no  jurisdiction  to  enter- 
tain an  action  to  recover  property  which  has 
been  wrongfully  converted.  Blocker  v.  Bos- 
well,  109  Ga.  230,  84  S.  B.  289.  The  plain- 
tiff's demand,  attached  to  the  summons, 
showing  that  the  court  in  which  the  suit 
was  brought  was  without  jurisdiction  to  try 
it,  no  appeal  could  properly  be  taken  from 
the  judgment  rendered  in  that  court,  and  all 
proceedings  thereunder  were  void.  The  only 
proper  disposition  which  the  superior  court 
could  have  made  of  the  appeal  was  to  dis- 
miss the  plaintiff's  action.  McHenry  v. 
Mays,  110  Ga.  299,  84  S.  B.  1010.  The  court 
having  failed  to  do  so,  its  judgment  must 
be  reversed.  Smith  v.  Ferrario,  105  Ga.  58, 
54,  31  S.  B.  38. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(122  Ga.  687)  • 
PATTERSON  v.  STATE.* 
(Supreme  Court  of  Georgia.    March  25,  1905.) 

CBIMINAL  LAW— TRIAIi— BBCALLINO  JUBY— LAB- 
OENT  —  INSTBUCnONS  •— Ilrt)ICTMENT  —  EVI- 
DENCE—BEICABKS  OF  SOLIOITOl^-DISQUALIFI- 
OATION   OF  BAILIFF. 

1.  Of  his  own  'motion,  and  over  the  objection 
of  either  party,  the  judge  may  recall  the  jury 
from  their  room,  and  withdraw  any  instructions 
which  have  been  improperly  given,  or  give  them 
needful  instructions  on  any  matter  which 
through  oversight  was  not  included  in  the  regu- 
lar charge.  , 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §§  2065-2067;  vol.  46, 
Cent  Dig.  Trial,  §S  744^  745.] 

2.  It  was  not  error  to  instruct  the  jury  that, 
under  an  indictment  for  larceny  from  the  house, 
the  defendant  might  be  convicted  of  simple  lar- 
ceny, where  he  was  charged  with  "wrongfully, 
fraudulently,  and  privately  talcing  the  proper^ 
from  the  house  and  carrying  it  away  with  in- 
tent to  steal  the  same." 

[Ed.  Note. — For  cases  in  poinf.  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  S  594.) 
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8.  Th«    property    was    sufficiently    described.  | 
The  fact  of  the  stealing  waa  sufficiently  alleged ; 
tha  indictment  following,  in  substance^  the  lan- 
guage of  Pen.  Code  1885,  $  155. 

[Ed.  Note. — For  cases  in  point,  see  toL  82, 
Cent.  Dig.  Larceny,  $  67.] 

4.  Under  an  indictment  for  stealing  *'one 
double-case  silver  watch/'  the  variance  was  not 
fatal,  where  it  appeared  that  the  accused  took 
from  a  jeweler's  bench  the  case  and  the  works, 
which  had  been  separated  for  the  purpose  of 
repair. 

d.  The  jury  having  found  the  defendant  guilty 
of  simple  larceny,  the  question  of  larceny  from 
the  house  was  out  of  tne  case,  and  the  assign- 
ment relating  to  rulings  on  that  subject  need 
Bot  be  considered. 

[Bd.  Note. — For  cases  in  point,  see  vol.  15, 
Gent  Dig.  Criminal  Law,  S  8100.] 

6w  There  was  nothing  in  the  language  of  the 
Judge,  complained  of,  which  amounted  to  co- 
ercmg^the  jury  into  finding  a  verdict. 

7.  That  ground  of  the  motion  which  complains 
of  the  disqualification  of  the  bailiff  who  was 
in  charge  of  the  jury  fails  to  show  that  the  de- 
fendant and  his  counsel  were  ignorant  thereof, 
and  by  a  note*  of  the  judge  it  is  made  affirma- 
tively to  appear  that  the  jury  was  actually  in 
•charge  of  tne  deputy  sheriff,  and  that  the  bailiff 
•only  served  in  his  presence. 

&The  argument  of  the  solicitor  general  did 
not  afford  ground  for  the  grant  of  a  mistrial; 
nor  should  a  mistrial  have  been  granted  because 
the  court  received  the  verdict  a  moment  l>efore 
one  of  the  jurors  came  into  court ;  it  appearing 
that,  as  soon  as  he  entered,  the  verdict  was  im- 
mediately properly  published  and  received. 

9.  The  evidence  as  to  the  ownership  of  the 
property  and  the  j>osseBsion  of  the  house  sus- 
tained the  allegation  in  the  indictment  The 
charge  to  the  effect  of  the  defendant's  taking 
the  property  under  a  bona  fide  claim  was  cor- 
rect, and  sufficiently  covered  that  branch  of  the 
case  to  make  it  unnecessary  to  give  the  written 
reouest  on  the  same  subject 

10.  The  demurrer  was  properly  overruled.  The 
evidence  sustained  the  verdict,  which  met  the 
approval  of  the  trial  judge.  No  error  of  law 
appears,  and  this  court  will  not  interfere  with 
the  refusal  to  grant  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Americns;  C.  B. 
Crisp,  Judge. 

M.  J.  Patterson  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

By  a  special  presentment  the  grand  jury 
of  Sumter  county  charged  M.  J.  Patterson 
with  the  offenser  of  larceny  from  the  house, 
''for  that"  he  ''did  the  house,  to  wit,  the 
storehouse,  of  Zack  Childera,  In  said  county 
situate,  enter,  and,  having  entered,  one 
double-case  silver  watch,  of  the  personal 
goods  of  said  Zack  Childers,  in  said  house, 
then  and  there  being  found,  and  of  the  value 
of  thirty  dollars,  did  wrongfully,  fraudulent- 
ly, and  privately  take  therefrom  and  carry 
away,  with  intent  to  steal  the  same."  The 
defendant  demurred  on  the  ground  that  the 
indictment  charged  no  offense  against  the 
laws  of  Georgia,  that  it  failed  to  allege  that 
he  "did  steal"  therefrom,  and  that  the  watch 
was  not  sufficiently  described.  From  the 
evidence  it  appears  that  Zack  Childers  was 
in  possession  of  a  storehouse  in  which  was 
a  lot  of  Jewelry  and  silverware,  including  the 
watch  alleged  to  have  been  stolen.  It  fur- 
tlMr  appears  that  Childers  was  selling  the 


stock  at  auction,  and  that  the  defendant, 
Patterson,  had  bought  a  part  of  the  goods. 
Patterson  obtained  permission  to  leave  the 
goods  he  had  bought  in  the  store,  and  Chil- 
ders gave  him  a  key  to  one  of  the  doors  of 
the  phice,  retaining  another  for  his  own  use. 
Childers  retained  control  over  the  other 
goods  in  the  store  which  had  not  been  dis- 
posed of,  and  was  in  possession  of  the  watch 
alleged  to  have  been  stolen.  It  needed  re- 
pair, and  the  works  had  been  removed  from 
the  case.  In  this  condition  it  was  on  a 
bench,  and  later  was  missed.  Some  time 
afterwards,  and  after  something  in  the  na- 
ture of  a  warning,  the  defendant  admitted 
he  knew  where  the  watch  was.  He  subse- 
quently came  into  the  store,  and  when  Chil- 
ders returned  from  another  part  of  the 
building  the  watch  was  found  in  its  original 
position,  except  that  the  works  had  been  put 
in  the  case,  and  the  back  was  screwed  on. 
There  was  some  question  as  to  whether  the 
property  had  been  taken  from  the  store,  or 
concealed  in  a  drawer  under  the  counter. 
It  was  argued,  therefore,  that  larceny  from 
the  house  had  not  been  shown.  There  was 
also  evidence  that  the  defendant  stated  that 
it  was  bankrupt  stock,  and  nobody  would 
lose  anything  by  the  transaction.  In  his 
statement  to  the  Jury  he  set  up  a  claim  to 
the  property.  The  Judge  charged  on  the  sub- 
ject of  larceny  from  the  house,  and  that,  if 
they  found  that  the  property  had  not  been 
removed,  they  might  consider  the  question 
as  to  whether  the  defendant  was  guilty  of 
an  attempt  to  commit  larceny  from  the 
house.  After  the  Jury  had  been  out  for 
some  time,  they  were  called  into  open  court, 
and  upon  inquiry  the  foreman  replied  to  the 
Judge  that  there  was  a  difference  of  opinion 
among  them.  They  did  not  ask  to  be  re- 
charged, but,  at  the  request  of  the  solicitor 
general,  and  over  the  objections  of  the  de- 
fendant, the  judge  did  again  charge  the  Jury, 
and  withdrew  from  them  what  he  had  said 
about  finding  a  verdict  for  an  attempt,  and 
further  charged  them  as  to  the  law  of  simple 
larceny. 

The  jury  retired,  and  soon  thereafter  re- 
turned with  a  verdict  finding  the  defendant 
guilty  of  simple  larceny.  He  made  a  mo- 
tion for  a  new  trial,  in  which  he  assigned 
as  error  the  giving  of  the  second  charge, 
in  which  the  court  instructed  the  jury  as  to 
the  law  of  simple  larceny;  insisting  that  it 
was  confusing,  in  view  of  the  previous  in- 
structions by  the  court,  and  that  it  was 
harmful  to  him.  The  motion  also  assign- 
ed as  error  that  the  evidence  did  not  sus- 
tain the  allegations  as  to  the  ownership  of 
the  house  or  the  ownership  of  the  personal 
property;  that  it  failed  to  show  the  larceny 
of  a  double-case  silver  watch,  but  only  the 
taking  of  works  and  a  case;  that  the  so- 
licitor general  was  allowed  to  ask  leading 
questions;  and  that  certain  witnesses,  whc 
were  officers  of  the  court,  were  not  put  un- 
der the  role  requiring  witnesses  to  be  ex* 
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amined  out  of  the  hearing  ot  each  other.  It 
was  also  complained  that  the  court  should 
haye  declared  a  mistrial  because  of  the  ar- 
gument of  the  solicitor  general  to  the  effect 
that  the  defendant's  plea  was  a  mere  tech- 
nicality; also  that  the  bailiff  in  diarge  of 
the  Jnry  had  not  been  sworn.  As  to  the  last 
two  grounds,  it  appears  from  a  note  of  the 
court  that  the  bailiff  was  not  in  charge  of 
the  Jury,  but  was  under  the  control  <tf  the 
deputy  sherifP,  being  only  an  assistant,  and 
that  the  argument  of  the  solicitor  general 
was  but  in  answer  to  that  previously  made 
by  defendant's  counsel.  The  defendant  fur- 
ther alleged  error  because  the  court  char* 
ged  that  if  the  jury  found  that  the  defend- 
ant moved  the  property  described  in  the  in- 
dictment from  the  place  where  it  was  pla- 
ced, with  intent  to  steal  the  same,  he  would 
be  guilty  of  simple  larceny,  even  though 
It  was  moved  only  a  short  distance;  be- 
cause the  court  charged  that  if  the  de- 
fendant took  the  watch  with  a  bona  claim 
of  ownership,  and  without  Intent  to  steal, 
he  would  not  be  guilty,  but  that  they  were  to 
consider  all  the  other  circumstances  of  the 
case,  the  manner  of  taking,  and  all  his  con- 
duct, to  determine  whether  it  was  a  bona 
fide  claim;  because  the  court  refused  to 
charge,  as  requested,  "If  the  evidence  es- 
tablishes the  fact  that  watch  woii^s  only, 
or  a  single-case  watch,  was  stolen,  then  you 
cannot  find  the  defendant  guilty,  because  the 
Indictment  charges  a  double-case  silver 
watch,"  and,  'If  you  believe  that  the  defend- 
ant took  the  watch  under  a  bona  fide  claim 
of  right,  believing  that  the  same  had  been 
pawned  to  him  by  O.  T.  Sullivan,  and  that 
he  had  the  right  to  hold  it,  then  I  charge 
you  the  defendant  would  not  be  guilty.  I 
charge  you  that  this  might  be  true,  even 
though  defendant  might  not  have  a  title 
superior  to  Mr.  Chllders,  trustee  in  bank- 
ruptcy of  Sullivan;"  and  because  the  court, 
at  the  conclusion  of  the  recharge,  used  the 
following  language:  "I  dislike  to  leave  this 
case  with  you  for  further  consideration,  gen- 
tlemen, but  it  must  be  decided  by,  a  Jury.** 
The  motion  was  overruled,  and  the  defend- 
ant excepted. 

H.  B.  Simmons  and  Shipp  ft  Sheppard,  for 
plaintiff  in  error.  F.  A.  Hooper,  Sol.  Gen., 
for  the  State. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  1.  The  Judge  Is  not  a  mere  umpire 
between  contestants.  He  is  the  constitution- 
al adviser  of  the  Jury  as  to  the  law  of  the 
case.  To  that  end,  he  may  withdraw  from 
them  any  instructions  which  have  been  im- 
properly given,  or,  on  his  own  motion,  and 
over  the  objection  of  either  party,  he  may 
recall  them  from  their  room  and  give  needful 
instructions  on  any  matter  which  through 
oversight  was  not  included  in  the  regular 
charge.  Parker  v.  Ga.  Pac.  Co.,  83  Ga.  539, 
10  8.  E.  233  (8a).  In  these  cases  it  is  more 
what  he  says,  than  when  Hj^  says  it    It  was 


not  error  for  the  Judge,  of  his  own  motion,  to 
withdraw  from  their  consideration  the  law 
as  to  an  attempt,  and  to  supplement  what 
he  had  previously  said  by  giving  in  charge 
to  the  Joiy  the  law  on  the  subject  of  simple 
larceny. 

2.  The  instructions  were  correct  It  has 
been  held  that  on  a  trial  for  larceny  from 
the  house  the  defendant  may  be  convicted  of 
simple  larceny,  where,  as  in  tliis  case,  he 
was  charged  with  "wrongfully,  fraudulent- 
ly, and  privately  taking  the  property  from 
the  house  and  carrying  it  away  with  Intent 
to  steal  the  same.**  Brown  v.  State,  90  6a. 
455,  16  S.  B.  20i. 

8.  There  was  no  error  in  overruling  the 
demurrer.  The  watch  was  sufficiently  de- 
scribed (Powell  V.  State,  88  Ga.  32,  13  S.  B. 
829;  Williams  y.  State,  25  Ind.  150),  and  the 
larceny  was  properly  alleged.  The  indict- 
ment followed  the  language  of  Pen.  Code 
1895,  S  155. 

4.  It  was  charged  that  the  defendant  stole 
"one  double-case  silver  watch."  The  evi- 
dence showed  that  the  watch  was  being  re- 
paired, that  the  works  had  been  taken  from 
the  case,  and  that  the  defendant  removed 
both  the  works  and  the  case.  It  is  not  nec- 
essary to  enter  into  any  metaphysical  dis- 
cussion as  to  how  much  of  the  whole  had  to- 
be  removed  before  what  was  left  ceased  to 
be  a  watch,  for  in  the  present  instance  the 
defendant  took  all.  Under  such  evidence 
there  was  no  variance  between  the  allegata 
and  probata.  State  v.  Sansom,  3  Brev.  (S.  C.) 
6  (hot);  Crawford  ▼.  State,  94  Ga.  772,  21 
S.  B.  992  (2), 

5.  The  Jury  having  found  the  defendant 
guilty  of  simple  larceny,  the  question  of  lar- 
ceny from  the  house  was  out  of  the  case.  It 
therefore  becomes  unnecessary  to  consider 
several  of  the  assignments  complaining  of 
the  ruling  of  the  Judge  on  that  subject 

0.  The  Jury  had  been  out  for  some  time^ 
though  there  was  no  statement  that  they 
were  unlikely  to  agree.  At  the  end  of  the 
supplemental  charge  the  Judge  stated  that 
he  disliked  to  leave  the  case  with  them  for 
further  consideration,  but  It  "must  be  de- 
cided by  a  Jury.'*  The  expression  of  regret 
was  clearly  susceptible  of  the  construction- 
that  the  court  would  have  been  glad  to  re- 
lieve them  from  further  service,  but,  as  the 
issue  was  a  matter  which  could  not  be  passed 
upon  by  a  Judge,  he  was  obliged  to  leave  It  to 
a  Jury.  There  was  no  tlureat  that  he  would 
detain  them  until  they  did  agree,  and  noth- 
ing coercive  in  the  language  used.  White  v. 
Fulton,  68  Ga.  511  (3). 

7.  Hudson,  one  of  the  acting  bailiffs,  was 
not  sworn  in  at  the  opening  of  the  court  He 
was  offered  as  witness  for  the  state  during 
the  trial  of  the  case  now  under  review.  The 
Jury  was  in  charge  of  the  deputy  sheriff,  and 
when  they  were  taken  to  dinner  he  requesteil 
this  bailiff  to  go  with  him  on  attendance  up- 
on the  Jury.  It  would  have  been  far  better 
to  have  selected  some  person  who  was  not 
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In  any  way  connected  wltb  tlie  case  to  act 
under  these  clrcnmstanceB.  The  record,  how- 
ever, fails  to  suggest  that  the  defendant  or 
his  counsel  were  Ignorant  of  the  fact  that 
Hudson  had  not  heen  sworn  as  a  haillff.  It 
fails  to  allege  that  they  did  not  know  that 
he  was  called  upon  to  assist  the  deputy  sher- 
iff, and  it  fails  to  allege  that  any  objection 
was  made  to  his  serving.  From  a  note  of 
the  judge  it  affirmatively  appears  that  the 
bailiff  was  never  with  the  jury,  except  In  the 
presence  of  the  deputy  sheriff.  There  is  no 
bint  that  any  communication  took  place  be- 
tween him  and  the  jury,  and  the  facts  as 
stated  do  not  demand  the  grant  of  a  new 
trial. 

8-10.  The  foregoing  deals  with  the  assign- 
ments of  error  which  were  mainly  relied  on 
in  the  argument  here.  It  is  not  necessary  to 
consider  at  length  the  other  points  made  by 
the  record  and  Insisted  upon  in  the  brief. 
The  failure  to  put  officers  of  court  under  the 
rule,  and  permitting  the  state's  coansel  to 
&sk  a  leading  question,  were  matters  within 
the  discretion  of  the  trial  judge,  and  this 
court  will  not  for  that  reason  grant  a  new 
trial  unless  it  was  made  to  appear  that  there 
had  been  an  abuse  of  discretion.  Nor  was 
there  error  in  refusing  to  grant  a  mistrial 
because  of  the  argument  of  the  solicitor  gen- 
eral. Whether  it  was  sound  or  unsound,  it 
was  within  the  limits  of  debate,  and  not  with- 
in the  rule  prohibiting  the  counsel  from  mak- 
ing statements  of  prejudicial  matters  which 
were  not  in  evidence.  Oiv.  Ck>de  1895,  S  4419. 
The  charge  as  to  the  effect  of  the  defendant's 
taking  the  watch  under  a  bona  fide  claim  was 
correct,  and  so  far  covered  that  point  as  to 
make  it  unnecessary  to  give  the  requested 
charge  on  the  same  subject  Nor  did  the  fact 
that  the  court  received  the  verdict  In  igno- 
rance that  one  of  the  jurors  had  stopped  in 
the  closet  furnish  ground  for  declaring  a 
mistrial  or  refusal  to  receive  the  verdict. 
Within  a  moment  after  the  verdict  was  read, 
the  attention  of  the  judge  was  called  to  the 
absence  of  one  juror.  He  almost  immediate- 
ly took  his  seat  The  verdict  was  again  read 
and  properly  received.  The  evidence  as  to 
the  ownership  of  the  personal  property  and 
the  possession  of  the  house  sustained  the  al- 
legations. 

The  testimony  warranted  the  verdict,  and, 
no  cause  having  been  shown  why  a  new  trial 
should  be  granted,  the  judgment  is  affirmed. 
All  the  Justices  concur. 


a22  Ga.  539) 
WETMAN  et  aL  v.  CITY  OP  ATLANTA. 
(Supreme  Court  of  Georgia.    March  27,  1905.) 

CLOUn  ON   TITLE— ACTION  TO   BEAfOVE— POSSES- 
SION—PLEADING — DEMUBBEB. 

1.  While  the  law  authorizins  proceedings  to 
remove  clouds  on  title  should  oe  liberally  con- 
strued, no  one  except  the  true  owner  of  the 
property  can  maintam  such  an  action. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  41, 
Gent.  Dig.  Quieting  Title;  {{  36-38.] 


2.  Ekcept  in  the  case  of  wild  lands.  It  most 
appear  that  the  petitioner  was  in  possession; 
and  he  must  state  facts,  and  not  mere  conclu- 
sions, showing  that  he  has  title  to  the  property. 

3.  From  the  face  of  the  petition  it  appeared 
that  the  city  lot  was  vacant ;  that  the  petition- 
ers were  not  in  possession ;  there  was  no  show- 
ing that  they  had  perfect  title  to  the  land ;  and 
it  affirmatively  appeared  that  the  defendant  in 
good  faith  claimed  the  title,  or  a  lien  on  the 
land,  by  virtue  of  an  instrument  executed  in 
pursuance  of  a  tax  sale  junior  to  the  date  of 
the  plaintlfTs  deed.  The  court  did  not  err  in 
sustaining  the  demurrer  to  the  petition. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  S.  T.  Weyman  and  George  W. 
Connors  against  the  city  of  Atlanta.  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

S.  T.  Weyman  and  George  W.  Connors 
brought  a  petition  to  remove  a  cloud  on  the 
title  to  a  vacant  lot  in  the  city  of  Atlanta, 
which  it  was  alleged  belonged  to  petitioners 
in  fee.  They  claimed  that  in  1899  the  land 
had  been  levied  on  as  the  property  of  Mrs. 
Janie  P.  Thompson  for  city  taxes  for  the 
year  1899;  that  it  was  sold  on  December  5, 
1899,  and  bought  in  by  the  city  of  Atlanta* 
under  a  provision  of  its  charter  authorizing 
it  to  bid  the  amount  due  for  taxes;  that  the 
property  was  not  redeemed,  and  on  Febru- 
ary 7,  1901,  the  city  made  a  deed  to  J.  L. 
Edwards;  that  Edwards  conveyed  to  the 
plaintiffs,  and  that  Mrs.  Thompson  in  June^ 
1903,  made  a  quitclaim  deed  to  the  plaintiffs; 
that  notwithstanding  these  facts  the  city  of 
Atlanta  is  setting  up  a  claim  to  the  property 
under  two  tax  deeds — one  dated  December 
4,  1900,  in  pursuance  of  a  marshars  sale  for 
tax  for  the  year  1900,  and  the  other  in  pur- 
suance of  a  deed  dated  April  1,  1902,  under 
a  sale  for  tax  for  the  year  1901;  and  that, 
having  purchased  the  land  at  its  own  mar- 
shars sale  of  December  5,,  1899,  the  city 
could  not  levy  on  the  lot  as  the  property  of 
Mrs.  Thompson  for  the  taxes  which  accrued 
in  1900  and  1901.  By  its  demurrer  the  city 
contended  that  the  tax  sale  of  December  5, 
1899,  conveyed  only  an  inchoate  interest, 
which  could  not  become  perfect  In  the  city 
or  other  purchaser  until  the  expiration  of  the 
redemption  year;  that  during  that  period 
the  property  was  in  the  possession  of  Mrs. 
Thompson,  and  she  was  liable  for  taxes  there^ 
for;  that  her  title,  interest,  or  equity  of  re- 
demption was  properly  sold  on  December  4, 
1900;  that  this  sale  occurred  before  the  ex- 
piration of  the  redemption  year;  that  the 
deeds  from  the  city,  attached  as  exhibits  to 
the  petition,  show  that  the  city  had  not  con- 
veyed to  Edwards  the  fee  to  the  lot,  the  same 
reciting  that  the  city  "doth  release,  remise, 
transfer,  and  quitclaim,  except  as  hereinafter 
excepted,  unto  J.  L.  Edwards.  •  •  •  The 
intention  of  this  quitclaim  deed  is  to  release 
this  property  only  for  taxes  for  the  year 
1899,  and  not  to  release  it  from  any  other 
Hen  in  favor  of  the  city  of  Atlanta  for  taxes 
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mccmlng  for  yean  other  than  for  the  year 
1889,  or  subsequent  thereto,  or  for  street  or 
sidewalk  paying,  or  sewor  assessments,  If 
any,  unpaid.'*  The  city  also  relied  on  the 
ayerment  in  the  petition  that  the  property 
was  "yacant**  It  insisted  that  there  was  no 
sufficient  allegation  that  the  petitioners  had 
a  perfect  title  to  the  pr(H>erty,  they  making 
no  averment  to  show  that  the  property  be- 
longed to  Mrs.  Thompson  at  the  time  it  was 
levied  on  for  the  taxes  for  the  year  1889. 
The  court  sustained  the  demurrer,  and  the 
plaintiffs  excepted. 

Zahner  ft  Logan,  for  plaintiffs  in  error. 
James  L.  Mayson  and  W.  P.  Hill,  for  de- 
fendant in  error. 

LAMAB,  J.  There  Is  some  logical  incon- 
sistency  in  the  rules  relating  to  the  removal 
of  clouds  on  titles.  If  the  defendant's  claim 
Is  valid,  it  cannot  be  canceled.  If  it  is  ab- 
solutely invalid,  some  decisions  hold  that  the 
courts  will  not  deal  with  the  question.  The 
complainant  therefore  can  secure  relief  only 
by  setting  up  a  state  of  facts  between  these 
two  extremes.  Yet  one  may  have  an  abso- 
lutely perfect  title  to  land,  but  an  outstand- 
ing dalm,  be  it  never  so  groundless,  may 
prevent  the  owner  from  selling  his  property. 
The  intending  purchaser  may  even  be  con- 
vinced that  the  claim  does  not  come  within 
the  technical  definition  of  a  "cloud,"  and  be 
willing  to  buy  the  land  and  assume  the  risk« 
He  knows,  however,  that  the  next  purchaser 
may  take  a  different  view,  and  refuse  to  buy 
because,  though  the  title  is  good,  there  is  a 
possibility  of  a  lawsuit  As  a  practical  ques- 
tion, it  is  not  so  much  the  validity  as  the 
existence  of  an  outstanding  claim  that  vexes 
the  owner  by  preventing  a  sale.  The  mar- 
ketable character  of  a  title  may  be  as  ef- 
fectually defeated  by  an  instrument  certainly 
void  as  by  one  which  is  not  so  apparently 
invalid.  Considering  the  object  sought  to  be 
accomplished,  it  would  seem  that  a  bill 
should  be  maintainable  to  remove  anything, 
no  matter  how  void  or  how  invalid,  if  as  a 
fact  it  interferes  with  the  rights  of  a  true 
owner.  Indeed,  the  more  invalid  it  is,  the 
less  right  has  the  defendant  to  allow  it  to 
prejudice  the  owner,  and  the  greater  reason 
why  the  court  should  decree  its  cancellation: 
Considering  again  the  object  sought  to  be  ac- 
complished, it  would  seem  that  the  very  fact 
that  the  defendant  resists  the  removal  of  the 
instrument  is  such  a  reliance  upon  it,  or  such 
an  assertion  of  a  right  under  it,  or  such  a 
covert  threat  to  use  it  in  the  future,  as  to 
make  it  a  cloud,  if  it  were  not  already  such. 
The  only  reason  why  harmless  and  void  in- 
struments should  not  be  ordered  canceled  is 
that  the  Judgment  against  the  defendant 
might  impose  costs  upon  him.  That  he  can 
avoid  by  a  disclaimer.  But  if,  instead  of 
disclaiming,  he  resists  the  cancellation,  the 
coort  should  proceed;  and  if  it  be  found  that, 
in  Uw  and  in  fact,  the  instrument  operates 


to  becloud  the  title,  the  proper  decree  should 
be  entered,  sq  that  the  plaintiff  may  be  un- 
disturbed in  the  right  to  sell — itself  an  in- 
tegral and  essential  incident  to  the  right  of 
property  and  its  enjoyment 

Of  course,  a  mere  verbal  claim  or  an  oral 
assertion  of  ownership  is  not  a  cloud  which 
can  be  removed  by  decree.  Waters  v.  Lewis, 
106  Oa.  758,  32  S.  B.  854.  The  remedy  in 
such  cases  is  by  an  action  for  damages  for 
slander  of  title  (Civ.  Code  1895,  S  8883)  or 
by  injunction.  But  in  view  of  the  law  as 
codified  in  Civ.  Code  1896,  »  4892,  4893,  the 
instrument  may  be  canceled  not  only  when 
it  meets  the  definition  of  a  technical  cloud, 
but  also  when  it  may  be  vexatiously  or  in- 
juriously used  against  the  owner,  or  when 
it  casts  suspicion  upon  his  title,  or  when  it 
subjects  him  to  future  liability  or  present 
annoyance,  and  the  cancellation  is  necessary 
to  his  present  protection.  Names  should  be 
disregarded,  and  relief  should  be  afforded 
against  the  harmful  effect  of  the  instrument 
whether  It  as  a  matter  of  strict  law,  ought 
to  have  that  effect  or  not 

But  this  remedy  is  not  given  to  one  whose 
title  deed  may  itself  prove  to  be  a  cloud. 
The  law  does  not  contemplate  that  after  se- 
curing a  decree  of  cancellation  against  some 
one  else,  the  claimant  should  himself  then 
be  in  a  position  where  his  title  deed  can  be 
removed  at  the  instance  of  still  another 
claimant  of  the  land.  The  remedy  is  given 
to  the  "true  owner."  His  petition  should 
contain,  not  mere  conclusions,  but  statements 
of  facts  showing  that  he  is  the  true  owner, 
and  that  he  has  a  perfect  title.  Bxcept  in 
cases  relating  to  wild  land,  the  petition 
should  aver  that  the  complainant  is  in  pos- 
session. For  these  equitable  proceedings  are 
not  intended  to  be  a  substitute  for  an  action 
of  ejectment  nor  to  try  title  or  the  right  of 
possession,  nor  to  determine  to  what  extent 
an  Instrument  which.  If  not  a  deed,  as  a  lien 
can  subject  the  property  in  controversy. 
Here  the  petition  averred  that  the  city  lot 
was  vacant  It  failed  to  set  out  facts  show- 
ing that  the  plaintiff  had  a  good  title.  It  re- 
lied on  the  fact  that  both  parties  claimed 
under  a  common  grantor,  but  at  the  same 
time  showed  that  the  city,  by  its  deed  to 
the  plaintiff's  grantor,  expressly  reserved  the 
right  to  proceed  against  the  property  for  the 
taxes  of  any  year  other  than  that  in  which 
the  sale  was  made.  The  present  claim  of 
the  city  is  under  such  subsequent  sale.  The 
title  then  acquired  did  not,  therefore,  under 
Civ.  Code  1895,  S  8609,  inure  to  the  benefit 
of  the  former  grantee.  The  court  did  not  err 
in  sustaining  the  demurrer  to  the  petition. 
If,  in  an  action  of  ejectment  the  city  dis- 
claims, the  plaintiffs  will  secure  all  the  re- 
lief they  require.  On  the  other  hand,  if  the 
dty  relies  on  the  deed,  the  action  of  eject- 
ment is  the  proper  remedy  to  determine 
which  has  a  better  title.  If,  as  argued,  tbs 
dty  claims  that  the  Instrument  gave  it  n 
lien  on  the  land  to  the  extent  of  the  taxes. 
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tbat  qnestioii  mnst  be  decided  In  the  ap- 
propriate action,  and  not  in  a  proceeding  to 
remoTe  as  a  cloud  an  Instmment  which  may 
give  to  the  city,  substantially,  rights  in  the 
land  claimed  by  the  petitioners. 

Judgment  affirmed.    All  the  Justices  con- 
cur* 


(122  G«L  638) 

SCHWARZ,  Sheriff,  ▼.   NATIONAL  PACK- 
ING 00.  et  al. 

(Supreme  Court  of  Georgia.    March  27,  1905.) 

IHJUNCTION— LEVY  OF  TAX. 

There  was  no  abase  of  discretion  in  grant- 
ing the  injunction  and  restraining  the  levy  un- 
til there  could  be  a  fuller  inyestigation  of  the 
questions  involTed,  and  an  opportunity  for  each 
party  to  cross-examine  the  witnesses  of  the  op- 
posite party. 
(Syllabus  by  the  Court) 

Error  from  Superior  0)urt/  Chatham  Coun- 
ty; Geo.  T.  Cann,  Judge. 

Bill  by  the  National  Packing  Company  and 
othors  against  John  Schwarz,  sheriff.  Judg- 
ment tor  plaintlffls,  and  defendant  brings  er- 
ror.   Affirmed. 

John  C.  Hart,  Atty.  Gen.,  and  W.  W. 
Osborne,  Sol.  Gen.,  for  plaintiff  in  error. 
Felder  &  Rountree  and  J.  Ferris  Cann,  for 
defendants  in  error. 

LAMAR,  J.  The  plaintiffs  insist  that  the 
National  Packing  Company  was  a  merchant 
doing  business  in  this  state,  and  that  Ballew 
was  the  agent  of  a  merchant,  and  not  the 
"agent  of  a  packing  house  doing  business  in 
this  state."  Acts  1902,  p.  24,  par.  21.  The 
sheriff  insists  that  the  charter  and  the  name 
of  the  principal  show  that  it  was  a  packing 
company,  and  that  the  agent  was  doing  busi- 
ness in  Georgia,  and  is  therefore  subject  to 
the  tax.  We  have  not  before  us  the  charter. 
There  was  certainly  no  abuse  of  discretion  in 
granting  the  injunction  and  restraining  the 
leyy  until  after  the  matter  could  be  deter- 
mined on  a  fuller  hearing,  with  opportunity 
for  both  parties  to  cross-examine  the  witness- 
es of  the  other. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(122  Oe.  662) 

ALLEN  et  al.  ▼.  GRANT  et  at 
(Supreme  Court  of  Georgia.    March  27,  1905.) 

BANKBUFTCT— ACTION  BT  TBUSTEB— INSOLVENT 

COBPOBATION— UNPAID  SXTBSCBEPTIONS 

— LIABUJTT  OF  STOCKnOLDEBS. 

1.  The  trastee  in  bankruptcy  of  an  Insolyent 
corporation  may  sue  for  the  recovery  of  nnpald 
8ui)8cription,  not  only  where  the  subscription 
was  payable  in  cash,  but  also  where  it  was  ex- 
pressly made  payable  in  specifics  fraudulently 
overvalued. 

2.  A  subscription  to  stock,  made  payable  in 
specifics  worth  not  more  than  10  per  cent  of 
the  face  of  the  shares,  is  a  legal  frand  upon 
Bubseotient  creditors   of   the   corporation,   who 


have  the  right  to  look  to  the  authorized  capital 
stock  as  a  trust  fund  for  the  payment  of  their 
debts. 

3.  A  transferee  who  takes  such  shares  with 
knowledge  that  they  have  been  improperly  is- 
sued as  fully  paid-up  becomes  liable  for  the  un- 
paid subscription. 

4.  The  order  of  the  bankrupt  court  directing 
the  trustee  to  bring  suit  for  the  recovery  of  the 
unpaid  subscriptions  was  sufiiciently  in  the  na- 
ture of  a  call  or  assessment  to  perfect  the 
cause  of  action,  and  to  authorise  the  mainte- 
nance of  the  suit  against  the  stockholders  as 
for  unpaid  subscription. 

5.  The  demurrer  to  the  petition  was  properly 
overruled. 

(Syllabus  by  the  Oourt) 

Error  from  Superior  Ck>urt,  Fulton  County; 
J,  H.  Lumpkin,  Judge. 

Action  by  P.  G.  Grant,  trustee,  and  others, 
against  Bona  Allen  and  others.  Judgment 
for  plaintifrs,  and  defendants  bring  error. 
Afilrmed. 

On  June  26,  1903,  Peter  G.  Grant  was  ap- 
pointed trustee  in  bankruptcy  for  the  Allen- 
Miles  Ck>mpany.  On  February  18,  1904,  he 
was  granted  permission  to  institute  suit  to 
enforce  stockholders'  liability,  and  thereup- 
on filed  an  equitable  petition  against  B.  0. 
Miles  and  0.  L.  Allen,  residents  of  Fulton 
county,  Bona  Allen,  Bona  Allen,  Jr.,  and 
John  Q.  Allen,  residents  of  Gwinnett  county. 
The  charter  is  not  attached  as  an  exhibit . 
but  from  the  petition  it  appears  that  the  de- 
fendants were  the  incorporators  of  the  Allen- 
Miles  Company,  which  was  chartered  by  the 
superior  court  of  Fulton  county  on  October 
16,  1902;  that  on  October  28,  1902,  they  met 
accepted  the  charter,  and  opened  books,  and 
the  following  subscriptions  were  made: 
Bona  Allen,  $60,000;  Bona  Allen.  Jr.,  $35.- 
000;  John  Q.  Allen,  $30,000;  B.  O.  Mfles. 
$109,900;  C.  L.  Allen,  $164,900.  It  is  alleged 
that  the  subscriptions  by  Bona  Allen,  Bona 
Allen,  Jr.,  and  J.  Q.  Allen  were  in  the  or> 
dinary  form;  that  nothing  was  paid  thereon 
by  either  of  the  subscribers;  that,  while  the 
trustee  found  that  certain  notes  had  been  giv- 
en by  them,  the  defendants  claimed  that  they 
did  not  represent  any  liability  for  the  stock 
subscribed,  but  they  had  been  left  with  the 
company  as  accommodation  paper.  By  the 
contract  of  subscription  it  is  alleged  Miles 
agreed  to  take  and  pay  for  1,099  shares,  "and 
in  payment  of  said  stock  he  agreed  to  trans- 
fer the  property  of  Edward  O.  Miles  ft  Co.. 
subject  to  certain  debts  of  said  company.'* 
It  is  alleged  that  this  property  was  not  worth 
$109,900,  but,  on  the  contrary,  that  the  same 
was  not  worth  exceeding  10  per  cent  of  said 
sum,  and  that  the  transfer  of  said  property 
in  payment  of  $109,900  of  Its  capital  stock 
was  a  fraud  on  the  Allen-Miles  Company  and 
its  creditors;  that  each  of  the  defendants 
knew  the  property  taken  In  payment  of  the 
subscription  was  not  worth  more  than  10  per 
cent  of  the  face  of  the  stock;  and  that  the 
property,  being  grossly  overvalued,  was  not 
a  payment  of  the  subscription,  and  Mill's  be- 
came liable  to  pay  the  balance  thereo'  u 
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tbe  creditors  in  the  event  of  the  company's 
insolvency.  Similar  allegations  were  made 
In  reference  to  the  subscription  by  0.  L.  Al- 
len for  l,d4d  shares  of  stock,'  in  payment  of 
which  he  was^  to  transfer  the  assets  of  O.  L. 
Allen  ft  Ck>.  These  assets  were  alleged  not 
to  have  been  worth  more  than  10  per  cent,  of 
the  face  of  the  stock  subscribed,  and  this 
was  so  known  by  the  other  defendants,  and 
by  reason  of  the  overvalnation  O.  L.  Allen 
became  liable  to  pay  the  full  amount  of  his 
subscription  in  the  event  of  insolvency.  The 
petition  then  alleges  that  after  these  sub- 
scriptions O.  L.  Allen  was  elected  president, 
with  a  salary  of  $10,000,  B.  O.  Miles  was 
elected  secretary  at  a  salary  of  $7,500,  and 
th^  were  also  elected  directors,  and  put  in 
complete  charge  of  the  business;  that  by 
reason  of  the  representation  that  the  com- 
pany had  a  capital  stock  of  $400,000  fully 
paid  in  it  acquired  large  credit,  borrowed 
large  sums  of  money,  and  bought  large  quan- 
titles  of  supplies  on  credit  from  various  per^ 
sons;  that  on  June  6,  1903,  Bona  Allen 
agreed  with  B.  O.  Miles  and  G.  L.^  Allen  to 
take  charge  of  the  corporation  and  pay  its 
debts  and  continue  it  as  a  going  concern,  if 
B.  O.  Miles  and  0.  L.  Allen  would  transfer 
to  him  certain  shares  of  the  stock  standing 
in  their  names  on  the  books,  which  had  been 
subscribed  for  by  them  as  aforesaid;  that 
accordingly  B.  O.  Miles  transferred  to  Bona 
Allen,  Sr.,  999  shares,  and  0.  L.  All^n  trans^ 
ferred  1,648  shares,  and  certificates  for  $264,- 
700  were'thereupon  Issued  to  Bona  Allen,  Sr., 
who  knew  at  the  time  that  not  more  than  10 
per  cent  of  the  value  of  the  certificates  had 
been  paid  in  by  those  making  the  original 
subscription,  and  by  reason  thereof  said  Bona 
Allen,  Sr.,  became  bound  to  pay  the  unpaid 
balance  due  on  the  stock  so  transferred  to 
him  by  B.  O.  Miles  and  0.  L.  Allen,  amount- 
ing to  $238,230;  that  on  demand  therefor 
Bona  Allen  has  refused  to  pay  anything 
thereon,  and  denies  all  liability;  that  Bona 
Allen,  after  the  transfer,  assumed  control  of 
the  stock,  and  on  the  26th  of  June,  1903,  the 
company  was  adjudicated  a  bankrupt;  that 
at  the  time  of  the  adjudication  the  debts  of 
the  company  amounted  to  more  than  $380,- 
000,  and,  exclusive  of  the  unpaid  subscrip- 
tions, its  total  assets  amounted  to  less  than 
one-half  of  that  sum,  practically  all  of  the 
assets  having  been  paid  in  by  the  company's 
creditors,  who,  in  addition,  had,  in  effect, 
paid  the  salaries  of  B.  O.  Miles  and  C'  L. 
Allen;  that  at  the  time  of  filing  the  present 
suit  the  claimants  filed  with  the  referee  debts 
due  by  the  corporation  amounting  to  $257,- 
400;  that  some  of  the  defendants  are  solvent 
and  others  are  insolvent;  that  the  property 
transferred  by  B.  O.  Miles  and  C.  L.  Allen 
in  payment  of  their  original  subscriptions  is 
all  that  has  been  paid  in  by  any  of  the  sub- 
scribers; that  the  others  have  paid  nothing 
whatever;  that  at  the  time  of  the  filing  of 
the  suit  0.  L.  Allen  held  1  share  of  stock, 
B.  O.  Miles  held  101  shares.  Bona  Allen,  Jr.» 


900  shares,  J.  Q.  Allen,  240  shares,  and  Bona 

Allen,  Sr., shares;   that  owing  to  the 

inequality  of  the  payments  made,  and  the 
fact  that  some  of  the  defendants  are  solvent 
and  others  insolvent,  and  in  order  to  ascer- 
tain the  percentage  necessary  to  be  paid  in 
by  each  stockholder,  and  to  avoid  a  multi- 
plicity of  suits,  and  to  save  the  bankrupt  es- 
tate the  expense  incident  thereto,  it  is  neces- 
sary that  the  controversy  should  be  deter- 
mined in  one  suit,  and  in  a  court  of  equity. 
The  petition  therefore  prays  for  an  account- 
ing to  determine  the  indebtedness  of  the  cor- 
poration and  the  amount  necessary  to  be  paid 
by  each  of  the  defendants  in  order  to  dis- 
charge the  debts  of  the  corporation;  for  a 
Judgment  against  Bona  Allen,  Sr.,  Bona  Al- 
len, Jr.,  and  John  Q.  Allen  on  their  original 
subscriptions;  for  a  Judgment  against  B.  O. 
Miles  and  G.  L.  Allen  for  the  stock  remain- 
ing on  the  books  in  their  name,  less  the  10 
per  cent  credit  thereon  because  of  the  trans- 
fer of  the  property  referred  to  in  the  peti- 
tion; and  that  Judgment  be  rendered  against 
Bona  Allen,  Sr.,  for  $264,700  on  account  of 
the  stock  transferred  to  him  by  B.  O.  Miles 
and  G.  L.  Allen,  less  the  10  per  cent  paid 
thereon  by  the  transfer  of  the  property  to 
the  corporation  when  the  subscription  was 
made  by  Miles  and  Allen.  Not  waiving  the 
plea  to  the  Jurisdiction,  Bona  Allen,  Sr.,  Bona 
Allen,  Jr.,  and  John  Q.  Allen  demurred  on 
the  grounds  that  the  petition  set  out  no  cause 
of  action  against  them,  that  there  was  a  mis- 
Joinder  of  parties  and  a  misjoinder  of  ac- 
tions, and  that  the  petition  was  multifarious. 
Bona  Allen,  Sr.,  specially  demurred  to  so 
much  of  the  petition  as  seeks  to  recover  any- 
thing of  him  on  account  of  the  stock  trans- 
ferred by  B.  O.  Miles  and  0.  L.  Allen,  which 
it  is  alleged  were  paid  for  by  property  which 
had  been  overvalued,  for  that  said  allega- 
tions set  out  no  cause  of  action  against  said 
Bona  Allen,  Sr.,  on  account  of  the  alleged 
ownership  of  said  shares.  The  court  over- 
ruled the  demurrer,  and  the  three  named  de- 
fendants excepted. 

Gited  for  plaihtiff  in  error:  The  trustee 
in  bankruptcy  cannot  maintain  the  suit: 
Gook  on  Gorp.  18,  19,  21,  38,  46,  208;  16  Am. 
&  Bug.  Enc.  L.  740,  721;  5  Gyc  341,  342; 
2  Thomp.  Gorp.  S|  1676,  2091,  2935,  2933, 
2953,  and  cit;  Scovill  v.  Thayer,  105  U.  S. 
143,  153,  23  L.  Ed.  968;  Ft  Madison  Bank 
v.  Alden,  129  U.  S.  372,  9  Sup.  Gt  332,  32  L. 
Bd.  725;  Goit  v.  Gold  Amalgamating  Go., 
119  U.  S.  843,  7  Sup.  Gt  231,  30  L.  Bd.  420; 
Lloyd  V.  Preston,  146  U.  S.  630,  13  Sup.  Gt 
131,  36  L.  Ed.  1111;  Hutchinson  A  South^n 
E.  Go.  V.  Fox  (Kan.)  28  Pac.  1078,  15  L.  B. 
A.  407,  30  Am.  St  Rep.  273;  Northwestern 
Mut  Life  Ins.  Go.  v.  Gotten  Ex.  Real  Estate 
Go.  (O.  G.)  70  Fed.  158;  Smith  v.  Prior,  68 
Minn.  247,  59  N.  W.  1016;  State  ex  rel. 
Mount  V.  Bourn,  75  Mo.  474;  10  Cyc  656» 
728,  732;  Lane  v.  Morris,  8  Oa.  468;  Branch 
V,  Baker,  53  Ga.  502;  Broston  &  Go.  ▼•  Down- 
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iDg,  05  6a.  505,  22  S.  E.  277;  Commercial 
Bank  v.  Warthen,  119  Ga.  994,  47  S.  E.  536; 
8  De  G.  J.  &  S.  367;  Coffin  y.  Ransdell,  110 
Ind.  417,  11  N.  B.  20;  Kennebec  A  P.  R.  Co. 
▼.  Portland  &  K«  R.  Co.,  59  Me.  1;  Bickley 
T.  Schlag,  46  N.  J.  Eq.  533,  20  AU.  250. 

Cited  for  defendant  in  error:  Trustee  can 
bring  tbe  suit:  Webster  v.  Upton,  91  U.  S. 
65,  23  L.  Ed.  384;  Sanger  T.  Upton,  91  U. 
S.  56,  23  L.  Ed.  220;  Upton  v.  Tribilcock, 
91  U.  S.  45,  23  L.  Ed.  203 ;  Carver  v.  Upton, 
91  U.  S.  64,  23  L.  Ed.  224 ;  Cbubb  ▼.  Upton, 
95  U.  S.  665,  24  L.  Ed.  523 ;  Jones  v.  United 
States,  96  U.  S.  28,  24  L.  Ed.  644;  Hawley 
V.  Upton,  102  U.  S.  314,  26  L.  Ed.  179; 
Hill  v.  Silvey,  81  Ga.  500,,  8  S.  E.  808,  8  L. 
R.  A.  150;  Moore  t.  Ripley,  106  Ga.  556,  32 
S.  E.  647 ;  Flinn  v.  Bagley  (D.  C.)  7  Fed.  785 ; 
ScovUl  V.  Tbayer,  105  U.  S.  156,  23  L.  Ed. 
968;  Commercial  Bank  ▼.  Wartben,  119  Ga. 
990.  47  S.  E.  536;  10  Cyc.  382;  Morgan  ▼. 
Gibian,  115  Ga.  145,  41  S.  E.  495;  Falco  ▼. 
Kaupiscb  Co.  (Or.)  70  Pac  286.  Stockhold- 
er liable  because  of  tbe  overvaluation:  Ely- 
ton  Land  Co.  v.  Elevator  Co.  (Ala.)  9  South. 
129,  12  L.  R.  A.  307,  25  Am.  St  Rep.  65; 
Gogebic  Inv.  Co.  v.  Iron  Min.  Co.  (Wis.)  47 
N.  W.  726,  23  Am.  St  Rep.  417;  10  Cyc 
472;  Van  Cleve  v.  Berkley  (Mo.)  44  S.  W. 
743,  42  L.  R.  A.  593-^1;  Yelser  v.  United 
States  Board  &  Paper  Co.,  107  Fed.  840,  46 
C.  C5.  A.  567,  52  L.  R.  A.  728;  Vermont  Mar- 
ble Co.  V.  Declez  Granite  Co.  (Cal.)  67  Pac 
1057,  56  li.  R.  A.  728,  87  Am.  St  Rep.  143; 
Wallace  v.  Carpenter  Electric  Heating  Mfg. 
Co.  (Minn.)  73  N.  W.  189,  68  Am.  St  Rep.  530; 
Pond  &  Hasey  Co.  v.  O'Connor  (Minn.)  57  N. 
W.  160;  Clayton  Ore  Knob  Copper  Co.  (N. 
C.)  14  S.  B.  86;  National  Tube  Works  Co. 
▼.  Glimian  (N.  T.)  26  N.  B.  538;  2  Tbomp. 
Corp.  1665-1676;  Camden  r.  Stuart,  144  U. 
S.  104,  12  Sup.  Ct  585,  86  Ii.  Bd.  863;  Lloyd 
▼.  Preston,  146  U.  8.  642,  13  Sup.  Ct  181, 
86  L.  Ed.  IIIL  Transferee  with  notice  liable: 
Fouche  &  Fouche  t.  Merchants*  Nat  Bank, 
110  Ga.  827,  86  &  B.  256;  Jones  r.  United 
States,  96  U.  S.  28,  24  L.  Ed.  644;  10  Cyc 
483.  Call  sufficient:  Colorado  Cent  ConsoL 
Min.  Ca  T.  Turck,  150  U.  S.  144,  14  Sup.  Ct 
85,  37  L.  Ed.  1030;  Delacy  v.  Hurst  Purnell 
*  Go.,  83  Ga.  223,  8  S.  B.  1052.  Rescission 
for  fraud  not  necessary  before  suit:  Mor. 
Corp.  589 ;  Jackson  v.  Traer  (Iowa)  20  N.  W. 
764;  Clayton  v.  Copper  Co.  (N.  C.)  14  S. 
B.  36;  Marshall  Foundry  Ck>.  v.  Killian,  99 
N.  C.  501,  6  S.  B.  680,  6  Am.  St  Rep.  539; 
Sawyer  v.  Hoag,  17  Wall.  610,  21  L.  Ed.  731 ; 
National  Tube-Works  Co.  r.  GllfiUan  (N.  T.) 
26  N.  B.  688;  Elyton  Land  Co.  v.  Elevator 
Co.,  92  Ala.  407,  9  South.  129,  12  L.  R.  A. 
807,  25  Am.  St  Rep.  65.  Trust  fund:  10 
Cyc.  460-477 ;  Hightower  v.  Thornton,  8  Ga. 
486,  52  Am.  Dec  412;  Vermont  Marble  Co. 
T.  Declez  Granite  Co.  (Cal.)  67  Pac  1057,  56 
L.  R.  A.  728,  87  Am.  St  Rep.  147;  Reld  ▼. 
flatonton  Mfg.  Co.,  40  Ga.  98, 2  Am.  Rep.  563 ; 
Beck  V.  Henderson,  76  Ga.  360.  Petition  not 
mulUfurious:    Cook,  Corp.  199,  204,  208. 


Anderson,  Anderson  ft  Thomas,  for  plain- 
tiffs in  error.  Abbott  ft  Goree,  Slaton  ft 
Phillips,  Rosser  ft  Brandon,  King,  Spalding 
ft  Little,  and  E.  V.  Carter,  for  defendants  in 
error. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  Tlie  plaintiffs  in  error  insist  that 
whatever  might  be  the  right  of  an  individual 
creditor,  the  trustee  in  bankruptcy  has  no 
cause  of  action  on  a  subscription  which  was 
expressly  made  payable  in  speciUcs,  the  value 
of  which  was  known  to  the  corporation  when 
It  accepted  a  conveyance  of  the  property  and 
issued  the  certificate.  And  this  might  be  a 
complete  defense  in  jurisdictions  where,  as 
in  England,  the  contract  of  subscription  is 
an  entirety.  There  it  is  either  good  or  it  is 
bad.  If  void,  there  is  no  contract  of  sub- 
scription, and  consequently  no  liability  there- 
on. If  good,  it  is  good  according  to  its  terms, 
and  the  company  cannot  receive  the  subscrip- 
tion payable  In  specifics,  and  afterwards  by 
itself,  creditors,  or  liquidator  hold  the  sub- 
scriber for  the  difference  between  the  value 
of  the  property  and  the  face  of  the  shares. 
But  tbe  American  doctrine  is  that  a  subscrib- 
er must  pay  before  be  can  be  relieved  from 
liability  to  the  creditors  of  the  corporation. 
There  is,  however,  some  difference  in  the 
method  of  determining  what  is  payment  where 
other  than  money  is  the  medium.  In  those 
states  which  adopt  the  "true  value*'  rule,  mo- 
tive, intent  and  good  faith  are  disregarded. 
In  order  for  a  subscriber  to  relieve  himself, 
he  must  show  that  the  property  conveyed  in 
satisfaction  of  the  subscription  was  its  equiv- 
alent in  money,  and  was  worth  in  dollars  the 
face  of  the  shares.  In  those  states  which 
adopt  the  "good  faith"  rule  it  is  recognized 
that  value  is  a  matter  about  which  men  may 
honestly  differ.  In  them  it  is  therefore  held 
that,  if  the  parties  fairly  and  in  good  faith 
value  the  property  conv^ed  in  payment  of 
the  subscription,  the  courts  will  not  go  be- 
hind their  assessment  But  under  either  rule 
there  must  be  payment,  and  if  it  Is  not  made 
the  subscriber  remains  liable  as  for  an  unpaid 
subscription.  This  record  does  not  call  for  a 
determination  of  the  question  as  to  whether 
in  (Georgia  the  liability  of  a  subscriber  is  to 
be  measured  by  the  **true  value*'  rule  or  the 
''good  faith"  rule;  for  here  the  defendants 
by  their  demurrer  admit  that  when  the  sub- 
scription was  made  and  the  certificates  were 
issued  both  parties  to  the  transaction  knew 
that  the  property  was  worth  not  more  than 
10  per  cent  of  the  stock.  Under  no  rule 
would  this  be  considered  payment  and  the 
trustee  in  bankruptcy  could  maintain  a  salt 
whether  it  be  treated  as  based  on  the  con- 
tract or  arising  out  of  a  fraudulent  valua- 
tion. 

The  cause  of  action  is  for  the  unpaid  sub- 
scription. To  the  creditors  it  makes  no  differ- 
ence whether  the  failure  to  pay  was  the  re- 
sult of  an  express  contract  or  the  result  of 
fraud.  If  there  could  be  difference  in  tbe 
Tights  of  the  trustee,  it  would  seem  that  hre 
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ongbt  to  be  more  bound  by  a  contract  than  by 
fraud.  And  if  the  contract  to  receive  less  in 
money  than  the  face  of  the  stock  will  not 
defeat  his  right  to  recover,  neither  shonld 
it  be  defeated  by  a  fraudulent  agreement  to 
receive  less  in  property.  Compare  1  Cook  on 
Stockholders,  S  47,  with  Elyton  Land  Co.  v. 
Birmingham  Co.,  92  Ala.  407,  9  South.  129, 
12  L.  R.  A  307,  25  Am.  St  Rep.  79.  For  it 
has  long  been  held  in  this  state  that  capital 
stock  is  a  trust  fund  for  the  payment  of 
debts.  Hightower  v.  Thornton,  8  Ga.  486, 
62  Am.  Dec.  412.  The  liability  on  the  part 
of  the  stockholder  to  pay  his  subscription 
In  money  or  in  money's  worth  arises  out  of 
his  relation  to  that  trust  fund,  and  is  im- 
posed by  law.  The  obligation  is  in  part  for 
the  benefit  of  the  company's  creditors.  Nei- 
ther the  corporation  nor  the  subscriber  nor 
the  two  together  can  defeat  the  creditors' 
rights.  They  cannot  do  so  by  an  express  con- 
tract to  issue  nonassessable,  fully  paid-up 
stock  for  any  number  of  dollars  less  than 
the  amount  of  the  subscription.  Neither  can 
they  bring  about  such  a  result  by  agreeing 
to  receive  property  whose  value  is  less  than 
the  amount  of  the  subscription.  Whatever 
may  be  the  rights  and  remedies  between  the 
parties,  when  the  interests  of  creditors  are 
concerned  the  law  only  looks  to  so  much  of 
the  contract  as  made  the  subscription,  and 
disregards  every  stipulatton  therein  by  which 
anything  lees  can  be  received  as  a  discharge. 
This  liability  can  be  enforced  by  the  trus- 
tee in  bankruptcy,  for  while  he  represents  the 
corporation  in  a  se^se,  he  also  represents  the 
creditors.  Inasmuch  as  all  the  subscribers 
who  have  not  paid  in  full  can  be  Joined  as 
defendants  in  one  suit  (Dalton  Co.  v.  Mc- 
Daniel,  56  Ga.  195  [1] ;  Moore  v.  Ripley,  106 
Ga.  556,  82  8.  E.  647  [1] ;  1  Cook,  Corp.  S 
206),  it  is  manifestly  to  their  interest,  to  that 
of  the  creditors,  and  to  that  of  the  estate  that 
the  trustee,  should  be  permitted  to  be  the 
plaintiff  in  that  action.  It  avoids  a  multi- 
plicity of  suits.  Civ.  Code  1895,  §  8989. 
Compare  sections  4842,  4846.  It  permits  the 
court  to  pass  upon  the  rights  of  the  several 
creditors,  and  to  determine  whether  any  are 
precluded  from  the  right  to  share  in  the  fund 
when  realized.  It  also  enables  the  court  in 
one  action  to  have  an  accounting,  to  deter- 
mine the  varying  rights  of  each  creditor, 
whether  any  of  the  subscribers  are  insolvent, 
to  mold  a  decree  Accordingly,  and  to  do  com- 
plete equity  in  one  proceeding.  That  the 
trustee  in  bankruptcy  is  the  proper  party 
plaintiff  to  maintain  such  a  suit  against  the 
stockholders  who  made  their  subscriptions 
payable  in  specifics  was  in  terms  decided  in 
Falco  V.  Kauplsch  Co.  (Or.)  70  Pac.  286. 
The  same  principle  was.  In  effect,  recognized 
in  Commercial  Bank  v.  Warthen,  119  Ga. 
990,  47  S.  E.  536.  even  though  it  does  not 
appear  that  the  subscription  was  payable  in 
other  than  cash.  When  the  defendant  Bona 
Allen,  with  full  knowledge  thnt  the  stock 
had  been  isued  in  consideration  of  specific 
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property  thus  overvalued,  acquired  the  rights, 
be  became  subject  to  the  liabilities  of  a 
stockholder.  Fguchd  v.  Merchants'  Bank,  110 
Ga.  836,  36  &  B.  256. 

There  was  a  demand  by  the  trustee  and  t 
refusal  to  pay  by  the  defendants.  10  Cyc. 
496  (111).  If  this  was  not  sufficient,  the 
petition  presented  to  the  bankrupt  court  by 
the  trustee  set  forth  the  debts  and  assets  of 
the  corporation,  the  amount  of  the  capital 
stock  and  the  sums  paid  in  on  account  there- 
of, the  amount  due  on  account  of  subscrip- 
tions^  the  necessity  of  proceeding  to  collect 
the  unpaid  subscriptions,  and  prayed  for  an 
order  authorizing  him  to  institute  such  pro- 
ceedings as  might  be  necessary  to  recover  the 
sums  due.  The  order  of  the  bankrupt  court 
permitting  the  trustee  to  sue  was  a  sufiident 
judicial  call  or  assessment  to  entitle  him  to 
institute  and  maintain  the  present  proceed- 
ing.   1  Cook,  (}orp.  f  207. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(70  S.  C.  568) 

WILLIAM  MULHERIN  SONS  &  CO.  v. 
STANSELL  et  al. 

(Supreme  Court  of  South  Carolina.     March  6, 

1905.) 

PAYMENT— APPLICATIOW— EVIDENCE— INTEBESIV 

1.  Where  a  debtor  wrote  to  a  creditor  on  the 
day  that  he  expressed  money  to  him  a  letter 
directing  the  application  of  the  payment,  which 
the  creditor  did  not  receive,  and  the  debtor,  on 
receiviog  a  receipt  from  the  creditor  applying 
the  payment  otherwise  than  as  directed,  return- 
ed ft  to  the  creditor,  with  a  letter  directing 
payment  Us  stated  in  the  lost  letter,  a  finding 
that  tilie  debtor  did  not  direct  application  of  the 
payment  was  erroneous. 

2.  Where  a  mortgage  securing  an  open  ac- 
count provided  that  on  sale  of  the  mortgaged 
proper^  the  proceeds  should  be  applied  to  the 
discharge  of  the  debt,  with  Interest  and  costs, 
the  account  drew  interest  from  the  date  it  was 
due. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County. 

Action  by  William  Mulherin  Sons  &  Co. 
against  Emma  H.  Stansell  and  John  J. 
Kirksey.  From  circuit  decree,  defendants 
appeal.    Modified. 

Croft  &  Sblley,  for  appellants.  Henderson 
ft  Henderson,  for  respondents. 

JONES,  J.  This  action  was  to  foreclose 
a  chattel  mortgage  given  by  defendant  to 
plaintiff  September  6,  1896,  to  secure  three 
promissory  notes — one  for  $145.92,  dated 
December  7,  1896,  due  March  1,  1897;  one 
for  $260,  dated  November  20,  1896,  and  due 
November  1,  1897;  and  the  third  for  $260, 
dated  November  20,  1896,  and  due  Novem- 
ber 1,  1898;  each  bearing  interest  from  date 
at  8  per  cent  The  mortgage  further  secured 
''a  line  of  credit  with  William  Mulherin 
Sons  &  Co.  of  $200."  The  circuit  court,  al- 
lowing credits  for  certain  payments,  ad- 
Judged  that  the  sum  of  $156.63  was  due  upon 
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the  mortgage,  Including  Interest,  and  gave 
decree  of  foreclosure  for  that  amount  The 
ttzcepttons  raise  two  questlqns: 

1.  Whether  the  mortgage  de)>tB  should 
be  credited  with  a  payment  of  $100  made 
January  3,  1899,  which  plaintiff  applied  to 
the  account  not  secured  by  the  mortgage. 
The  circuit  court  held  that  the  defendant 
made  no  direction  as  to  the  application 
of  the  payment  at  the  time  made,  and  tliat 
plaintiff  had  the  right  to  ai^ly  to  the  unse- 
cured debt,  and  therefore  disallowed  the 
credit  The  rule  of  law  is  well  settled  that 
if  a  debtor,  at  the  time  of  making  a  pay* 
ment,  does  not  direct  to  which  of  seyeral 
accounts  on  which  he  is  indebted  the  pay- 
ment shall  be  applied,  the  creditor  is  entitled 
to  make  the  application  at  any  time  before 
Judgment  or  yerdict  Heilbron  y.  Bissell, 
Bailey,  Eq.  430;  Brice  ▼.  Hamilton,  12  S.  C. 
37.  We  are  constrained,  however,  after  a 
careful  examination  of  the  testimony,  to 
disagree  with  the  circuit  court's  finding  of 
fact  that  the  defendant  made  no  direction 
as  to  the  application  at  the  time  of  payment 
The  plaintiffs  live  and  do  business  in  Au- 
gusta, Ga.,  and  the  defendants  reside  at 
Sallys,  In  Aiken  county,  S.  C.  The  $100 
was  expressed  to  plaintiff  on  January  3, 
1899,  and  was  received  by  plaintiff.  Plain- 
tiff testified  that  no  letter  or  word  directing 
the  application  was  received  either  before 
or  at  the  time  of  remittance,  and  that  he 
applied  the  payment  to  the  unsecured  ac- 
count, and  sent  defendant  a  receipt  therefor. 
J.  C.  Stansell,  who  managed  defendant's 
business,  testified  that  on  the  3d  day  of  Jan- 
uary, 1^,  the  same  day  on  whi^h  he  for- 
warded the  $100  by  express,  he  mailed  a  let- 
ter to  plaintiff,  directing  application  of  mon- 
ey to  the  unpaid  note  secured  by  the  mort- 
gage. The  express  agent  A.  Q.  Shealy,  cor- 
roborates this  to  the  extent  of  saying  that 
he  read  a  letter  of  that  import  by  defend- 
ant to  plaintiff,  but  that  it  did  not  accom- 
pany the  express  package,  and  that  he  did 
not  see  it  mailed.  It  is  undisputed  that  de- 
fendant returned  to  plaintiff  the  receipt 
showing  application  of  payment  to  account 
with  the  following  letter:  "Sallys,  S.  0.,  Jan, 
6th,  1899.  Mess.  Wm.  Mulherln  Sons  &  Co., 
Augusta,  6a.  Dear  Sirs:  I  return  you  the 
receipt  for  $100  you  sent  me.  You  will 
please  send  me  receipt  against  the  note  of 
$150,  balance  due  November  4th,  1898,  as 
I  wrote  you  in  my  letter  the  same  day  as 
money  was  sent  Be  kind  enough  to  send 
me  receipt,  as  requested,  by  next  mail.  Re- 
spectfully, B.  H.  Stansell.**  The  evidence 
showed  that  both  parties  knew  their  legal 
rights  with  reference  to  the  application  of 
payment,  and  both  knew  that  the  circum- 
stances rendered  it  important  to  plaintiff  to 
make  application  to  the  unsecured  account, 
•Ad  important  to  defendant  to  liave  the  ap- 


plication made  to  the  mortgage  debt  There 
was  a  second  chattel  mortgage  on  defend- 
ant's stock  of  merchandise,  and  there  was  a 
strong  prospect  that' plaintiff  would  foreclose. 
Under  these  circumstances,  it  is  extremely 
probable  that  any  one  in  defendant's  cir- 
cumstances would  have  mailed  such  a  letter 
directing  application  of  payment  so  as  to  re- 
lieve defendant's  stock  of  merchandise,  and 
there  is  nothing  to  contradict  J.  O.  Stansell's 
positive  testimony  that  he  did  mail  such 
letter  on  January  8,  1899.  Accepting  plain- 
tiff's statement  that  no  such  letter  was  re- 
ceived by  him,  still  defendant  should  not 
be  deprived  of  her  legal  right  to  direct  the 
application,  when  she  used  the  means  ordi- 
narily deemed  adequate  for  such  communica- 
tions, and  was  prompt  to  inform  plaintiff  of 
her  wishes  when  she  heard  h^  letter  had 
not  been  received,  and  in  repudiating  the 
application  made  by  plaintiff  contrary  to  de- 
fendant's intentions.  Plaintiff  having  made 
all  reasonable  effort  to  direct  application  at 
the  time  of  paymmt  she  should  not  be  de- 
prived of  her  legal  right  merely  because  there 
was  a  miscarriage  of  her  letter,  without  fault 
or  negligence  on  her  part 

(2)  The  second  question  is  whether  the 
court  erred  in  allowing  interest  on  the  line 
of  credit  of  $200.  We  think  the  court  did 
not  err  in  this.  The  chattel  mortgage  was 
given  to  secure  a  line  of  credit  of  $200.  A 
condition  of  the  mortgage  was  that  "mort- 
gagor shall  pay  to  the  mortgagee  the  sum 
of  her  several  promissory  notes,  as  well  as 
such  sums  as  may  be  d^e  on  open  account 
under  the  line  of  credit  herein  provided  for. 
when  the  tame  shall  become  due^  (emphasis 
ours);  and  the  mortgage  further  provided 
that  the  proceeds  of  said  sale  shall  be  ap- 
plied '*to  the  discharge  of  said  debt  and  in- 
terest and  expenses."  We  think  the  word 
"interest"  is  as  broad  in  its  application  as 
the  word  "debt"  and  refers  to  the  whole 
Indebtedness  sought  to  be  secured  by  the 
mortgage.  We  therefore  have  an  agreement 
on  the  part  of  defendant  to  pay  interest  on 
the  account  to  the  extent  of  the  credit, 
$200.  The  circuit  court  has  found  that  this 
amount  was  due  January  5,  1899,  and  we 
see  no  reason  for  disturbing  that  conclu- 
sion of  fact  AS  the  plaintiff  testified  that 
when  the  $100  payment  was  made,  on  Janu- 
ary 3,  1899,  the  account  was  due,  and  there 
was  nothing  shown  by  defendant  to  the  con- 
trary. 

It  is  therefore  adjudged  that  the  decree 
of  the  circuit  court  be  modified  so  as  to  al- 
low a  credit  of  $100  upon  the  mortgage 
debt  as  of  the  date  of  payment  January 
3,  1899,  and  the  case  is  remanded  for  correc- 
tion of  the  judgment  in  this  particular 

GARY,  A.  J.,  did  not  sit  ha  this  cas^  on 
account  of  illness. 
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(70  S.  C.  572) 

INDEPENDENT  STEAM  FIRE  ENGINE 

CO.  ▼.  RICHLAND  LODGE,  NO. 

89,  A.  F.  M.,  et  aL 

(Supreme  Court  of  South  Carolina.    March  8, 

1905.) 

IfANDLOBD   AND   TENANT— IMFBOPSB   USE   OV 

BUILDING. 

Where  plaintiff  leased  to  defendants  the 
third  story  of  a  building  for  use  as  a  Masonic 
hall,  a  complaint  alleging  that  defendants  had 
used  it  for  other  purposes  is  not  subject  to  de- 
murrer, as  plaintiff  Is  entitled  to  some  relief 
therein,  either  legal  or  equitable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent.  Dig.  Landlord  and  Tenant,  S§  482-486.] 

Appeal  from  Common  Pleas  Clictilt  Court 
of  Richland  County;  Gary,  Judge. 

Action  by  the  Independent  Steam  Fire  En- 
gine Company  y.  Richland  Lodge,  No.  89, 
A.  F.  Ml,  and  others.  From  an  order  orer- 
mllng  a  demurrer  to  the  complaint,  defend- 
ants appeal.    Affirmed. 

The  following  is  the  complaint: 

"(1)  That  the  plaintiff  is  now,  and  was  at 
the  times  hereinafter  mentioned,  a  corpora- 
tion under  the  laws  of  the  state  of  South 
Carolina,  having  first  been  incorporated  as 
the  Columbia  Independent  Fire  Engine  Com- 
pany, on  the  20th  day  of  December,  1837, 
but  last  as  Independent  Steam  Fire  Engine 
Company. 

*'(2)  That  the  defendant  Richland  Lodge, 
No.  39,  A.  F.  M.,  is  a  corporation  duly  cre- 
ated under  and  by  the  laws  of  this  state, 
as  well  as  a  constituent  subordinate  lodge 
and  member  of  the  most  worsliipful  Grand 
Lodge  of  Ancient  Free  Masons  of  South  Car- 
olina, which  is  a  corporation  under  the  laws 
of  said  state,  and  has  legal  capacity  as  such 
to  sue  and  be  sued,  and  T.  T.  Talley  is  the 
presiding  and  warrant  officer  of  said  lodge. 

"(3)  That  the  defendant  Acacia  Lodge,  No. 
94,  A.  F.  M.,  is  a  constituent  subordinate 
lodge  and  member  of  the  most  worshipful 
Lodge  of  Ancient  Free  Masons  of  South  Car- 
olina, which  is  a  corporation  under  the  laws 
of  the  state  of  South  Carolina,  and  has  legal 
capacity  to  sue  and  be  sued,  and  J.  W.  Mc- 
Cormick  is  the  presiding  and  a  warrant  of- 
ficer of  said  lodge. 

•*(4)  That  the  defendant  Columbia  Royal 
Arch  Chapter,  No.  5,  Is  a  constituent  subor- 
dinate chapter  and  a  member  of  the  most 
excellent  Grand  Royal  Arch  Chapter  of  South 
Carolina,  a  corporation  under  the  laws  of 
said  state,  and  has  legal  capacity  to  sue  and 
be  sued,  and  Julian  P.  Selby  is  the  presiding 
and  a  warrant  officer  of  said  chapter. 

''(5)  That  the  plaintiff  is  seised  in  fee,  and 
has  been  for  more  than  thirty  years,  of  tbte 
following  described  premises:  All  that  piece, 
parcel,  or  lot  of  land  in  the  dty  of  Colum- 
bia, county  and  state  aforesaid,  on  the  north 
side  of  Washington  street,  between  Main 
and  Assembly  streets,  in  said  city,  measur- 
ing 48  feet  on  Washington  street,  and  run- 
ning back  a  depth  of  105  feet  6  inches,  be- 


ing in  shape  a  rectangular  parallelogram, 
and  bounded  as  follows,  to  wit:  On  the 
south  by  Washington  street,  on  the  east  by 
an  alley  separating  it  from  the  property 
formerly  known  as  the  'City  Hall,'  north  by 
lot  of  Carolina  National  Bank,  and  west  by 
property  now  or  formerly  of  J.  L.  Mim- 
naugh.  And  that  the  plaintiff  is  now  and 
has  been  in  actual  possession  of  said  prem- 
ises and  the  building  thereon,  except  the 
third  story  of  the  said  building,  for  more 
than  thirty  years.  That  plaintiff's  title 
thereto  was  recognized  and  confirmed  by  act 
of  the  Legislature  on  the  13th  day  of  Feb- 
ruary, 1900. 

"(6)  That  the  defendants  claim  an  inter- 
est In  said  premises  by  reason  of  having  con- 
tributed certain  money  for  the  erection  of 
the  aforesaid  building,  under  and  by  virtue 
of  a  certain  written  agreement  with  the 
plaintiff,  of  which  the  following  is  a  copy, 
to  wit: 

'"State  of  South  Carolina,  Richland  Dis- 
trict 

'''This  indenture  made  and  entered  into 
this  27th  day  of  August,  Anno  Domini  1867, 
between  J.  J.  Mackey,  Lewis  Levy,  John  O. 
Sutphen,  G.  T.  Berg  and  John  Green,  a  board 
of  trustees  elected  by  the  Independent  Fire 
Engine  Company  of  Columbia,  S.  C.,  with 
full  power  and  authority  to  act  in  this  be- 
half for,  and  in  stead  of,  the  said  company, 
parties  of  the  first  part:  and  John  McKen- 
sie,  master  of  Richland  Lodge,  No.  39;  John 
Harrison,  master  of  True  Brotherhood  Lodge, 
No.  84;  Louis  T.  Sllllman,  senior  warden  of 
Acacia  Lodge,  No.  94;  Joseph  Mendel,  mas- 
ter of  Columbia  Lodge,  No.  108,  and  Robert 
McDougal,  high  priest  of  Columbia  Chap- 
ter, No.  5;  constituted  a  board  of  trustees 
of  the  fraternity  of  Ancient  and  Accepted 
Masons  of  Columbia,  S.  C,  with  the  like 
power  and  authority  to  act  in  behalf  of  and 
in  stead  of  the  said  masonic  fraternity,  par- 
ties of  the  second  part, 

'• 'Wltnesseth,  That  the  aforesaid  parties 
of  the  first  and  second  part,  hereby  mutual- 
ly and  jointly  agree  "to  erect"  in  the  dty  of 
Columbia,  on  Washington  street  between 
Richardson  and  Assembly  streets,  on  the 
lot  formerly  occupied  by  the  Jail,  and  cor. 
veyed  to  the  said  company  by  the  city  coun- 
cil of  Columbia,  in  exchange  for  the  Interest 
of  said  company  in  the  lot  formerly  occu- 
pied by  said  company  on  Richardson  street — 

"•A  three  story  brick  building:  To  be 
erected  and  constructed  in  accordance  with 
the  plans  and  specifications  of  G.  T.  Berg, 
the  architect,  and  of  such  dimensions  as  are 
in  such  plans  prescribed;  and  it  is  hereby 
mutually  agreed,  that  the  above  named  board 
of  trustees  of  the  masonic  fraternity  of  the 
second  part,  or  their  successors  in  office,  will 
advance  and  pay  from  time  to  time,  in  cur- 
rent funds,  to  G.  T.  Berg,  the  architect,  or 
his  successor  in  office,  or  to  his  order,  such 
amounts  as  may  be  drawn  for.  towards  the 
erection  of  the  above  named  building  (as  is 
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elsewhere  understood),  until  the  sum  of  $4,- 
250  ha9  been  advanced  and  paid. 

***And  that,  upon  the  completion  of  said 
building,  in  accordance  with  the  aforesaid 
plans  and  specifications,  the  above  named 
board  of  trustees  of  the  first  part,  or  their 
successors  in  office,  will  deliver  possession  of 
the  third  story  thereof  to  the  board  of  trus- 
tees of  the  second  part,  or  their  successors  in 
office;  and  by  these  presents  do  grant,  con- 
vey and  secure  to  them,  for  the  uses  of  the 
masonic  fraternity  aforesaid,  the  right  to 
have,  hold,  occupy  and  enjoy  the  same  as  a 
'•Masonic  Hall,"  with  coiivenlent  access  there- 
to from  Washington  street,  and  to  hold  and 
enjoy  the  same  free  from  any  charge  or  lia- 
bility for  rent  so  long  as  the  said  building 
shall  stand. 

'**And  it  is  further  agreed  between  the 
above  named  parties,  that  the  said  building 
shall  be  under  the  joint  supervision  and  con- 
trol of  the  said  boards  of  trustees,  or  their 
successors  in  office,  and  that  the  same  shall 
be  kept  in  repair  at  their  joint  expense  on 
the  outside.  And  in  the  inside  at  the  expense 
of  the  party  occupying  the  rooms  requiring 
such  repairs. 

**'Each  party,  however,  reserve  the  right 
to  manage,  arrange,  furnish,  adorn  and  adapt 
to  their  purposes  the  rooms  occupied  by 
them  respectively.  And  it  is  further  mutu- 
ally agreed  between  the  aforesaid  parties 
to  the  first  and  second  part,  that  if  the  said 
building  should  be  destroyed  by  fire,  or  other 
accident,  that  this  indenture,  and  all  the 
clauses  herein  contained,  shall  thereafter 
cease  and  determine,  and  that  the  parties  of 
the  first  part  shall  be  forever  released  from 
all  the  clauses  and  agreements  in  said  in- 
denture contained. 

"  'It  is  hereby  further  understood  that  to- 
wards the  erection  of  the  aforesaid  building, 
the  trustees  of  the  Independent  Fire  Engine 
CJompany  of  the  first  part,  do  hereby  ad- 
vance the  lot  fronting  on  Washington  street 
forty-eight  feet,  and  running  back  to  the 
depth  of  106  feet,  and  valued  at  $2,000,  also 
a  lot  of  bricks  valued  at  $1,000,  together  with 
an  amount  in  cash  of  $1,400,  to  make  up  the 
amount  of  the  contract  of  G.  W.  Davis,  the 
builder,  of  $6,600,  for  which  the  trustees  of 
the  Independent  Fire  Engine  Company  are  to 
receive  their  portion  (the  first  and  second 
story)  of  said  building  unfinished;  and  the 
trustees  of  the  masonic  fraternity  are  to  re- 
ceive their  portion,  which  is  the  third  story, 
finished,  together  with  access  thereto,  in  ac- 
cordance with  the  aforenamed  plans  and 
specifications. 

"•It  is  further  and  jointly  agreed,  that  In 
case  of  the  destruction  of  the  afcHresald  build- 
ing by  fire,  or  other  accident,  that  the  above 
named  board  of  trustees  of  the  masonic  fra- 
ternity, or  their  successors  in  office,  shall  be 
entitled  to  one-half  of  the  materials  of  which 
said  building  is  constructed. 

**  'In  conclusion,  it  Is  mutually  understood, 
-agreed  and  desir^  between  the  within  con- 


tracting parties,  that  all  the  clauses  and 
agreements  in  this  indenture  expressed  are 
to  be  faithfully,  honorably  and  perpetually 
carried  out,  In  the  spirit,  intent  and  meaning 
thereof,  between  themselves  and  their  suc- 
cessors in  office. 

"  *In  witness  whereof,  we  have  hereunto 
affixed  our  hands,  the  day  and  date  above 
written.  J.  J.  Mackey  [L.  S.],  L.  Levy  [L. 
S.],  J.  a  Sutphen  [L.  S.],  G.  T.  Berg  [U  S.1, 
John  Green  [L.  S.],  Board  of  Trustees  of  the 
Independent  Fire  Engine  Co.  Witnessed  in 
presence  of  W.  T.  Walter,  T.  W.  Berry. 
[Stamped.]  John  McEenzie  IL.  S.],  John 
Harrison  [L.  S.],  L.  T.  Silllman  [L.  S.],  J. 
Mendel  [L.  S.],  Robert  McDougal  [L.  S.], 
Board  df  Trustees  of  the  Masonic  Fraternity. 
[Stamped.]' 

"(7)  That,  upon  the  completion  of  the  said 
three-story  brick  building  on  said  premises, 
the  possession  of  the  third  story  thereof  was 
turned  over  to  the  trustees  named  therein  for 
the  use  of  the  Masonic  fraternity  of  Columbia 
as  a  Masonic  hall,  and  for  no  other  purpose 
whatever,  and  that  the  said  Masonic  fraternity 
used  the  said  third  story  as  a  Masonic  hall, 
and  for  no  other  purpose  whatever,  until  on  or 
about  the  15th  day  of  January,  1900,  when 
the  defendants  and  the  entire  Masonic  fra- 
ternity, including  the  officers  and  trustees  of 
the  defendants^  vacated  and  entirely  ceased 
to  use  said  story  as  a  Masonic  hall,  and  mov- 
ed into  another  building,  wherein  is  kept  and 
maintained  their  Masonic  hall,  which  is  now 
the  only  Masonic  hall  used  as  such  by  the 
Masons  of  Columbia.  That  upon  the  said 
evacuation  and  abandonment  of  said  third 
story  as  a  Masonic  hall  by  the  entire  Masonic 
fraternity,  on  or  about  the  15th  day  of  Janu- 
ary, 1900,  the  aforesaid  written  agreement,  of 
date  27th  day  of  August,  1867,  ceased  to  bind 
the  plaintiff,  or  to  give  any  further  right  or 
interest  in  said  building  to  the  successors  of 
those  named  as  trustees  for  the  Masonic  fra- 
ternity in  said  agreement,  or  to  the  defend- 
ants, or  to  the  Masonic  fraternity,  and  all 
easements  and  personal  rights  theretofore 
held  or  enjoyed  by  the  Masonic  fraternity 
ceased  and  determined  forever. 

"(8)  That  the  two  lodges  referred  to  In  the 
aforesaid  written  agreement  of  27th  Au- 
gust, 1867,  as  True  Brotherhood  Lodge,  No. 
84,  and  Columbia  Lodge  No.  108,  and  as  con- 
tributing in  part  to  the  erection  of  said 
building,  have  long  since  become  defunct  and 
ceased  to  exist  in  law  or  fact.  That  all  of 
the  parties  named  in  said  agreement  as  trus- 
tees on  behalf  of  said  Masonic  bodies  or  fra- 
ternity have  departed  this  life,  and  there 
aire  no  successors  of  the  same  now  claiming 
any  interest  in  said  property,  nor  is  the  Ma- 
sonic fraternity  claiming  any  interest  there- 
in. 

"(9)  That  notwithstanding  the  facts  here- 
inabove alleged,  and  the  Masonic  fraternity 
never  had  any  further  interest  in  said  prop- 
erty than  as  tenants,  without  rent,  of  third 
story,  so  long  as  they  used  the  same  for  a 
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Masonic  ball,  the  defendants  wrongfully  claim 
an  interest  in  the  entire  property,  and  the 
right  of  renting  and  nsing  said  story  for  oth- 
er and  entirely  different  purposes  than  that 
mentioned  in  the  aforesaid  agreement,  and 
Mye  actually  rented  the  said  third  story 
to  a  labor  union  in  no  way  connected  with 
the  Masonic  fraternity,  and  are  causing  said 
hall  to  be  used  exclusively  otherwise  than 
as  a  Masonic  hall. 

"(10)  That  the  claim  of  the  defendants  to 
an  interest  in  the  property,  and  the  wrong- 
ful use  of  the  third  story  thereof,  is  a  cloud 
upon  the  title  of  the  plaintiff. 

"(11)  That  the  plaintiff  objects  to  the  afore- 
said use  or  renting  of  the  said  third  story, 
and  desires  to  effect  a  sale  of  its  property, 
but  is. unable  to  do  so  at  a  reasonable  and 
fair  price  on  account  of  the  claim  and  con- 
duct of  the  defendants,  and  the  cloud  there- 
by cast  upon  the  property  and  the  plaintiff's 
title  thereto. 

"Wherefore  the  plaintiff  demands  Judg- 
ment: 

"(1)  That  the  defendants  be  adjudged  to 
have  forfeited  any  and  all  rights  under  the 
agreement  set  out  in  paragraph  5  hereof,  and. 
to  have  no  present  interest  in  the  premises 
described  in  the  complaint 

"(2)  For  such  other  and  further  relief  as 
to  the  court  may  seem  Just  and  proper.'* 

The  defendants  demurred  because  it  ap- 
pears upon  the  face  thereof  that  the  same 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  in  that: 

"(1)  The  complaint  shows  that  the  defend- 
ants, or  the  trustees  on  their  behalf,  have 
in  the  building  and  premises  therein  men- 
tioned a  fee-simple  Interest  or  estate,  de- 
feasible only  upon  the  fall  or  destruction  of 
said  building — an  event  which  has  not  oc- 
curred. 

"(2)  The  complaint  fails  to  state  facts 
which  show  or  from  which  It  can  be  legally 
Inferred  that  defendants  have  abandoned, 
forfeited,  or  in  any  manner  become  divested 
of  their  rights  and  interest  in  said  building 
and  premises. 

"(3)  The  complaint  shows  that.  If  it  be  true 
that  the  defendants'  rights  in  said  building 
and  premises  are  held  upon  condition  that 
the  third  story  of  said  building  be  used  as 
a  Masonic  hall,  nevertheless  said  condition 
has  been  fulfilled,  or,  if  broken,  plaintiff  has 
made  neither  entry  upon  the  same,  nor  claim 
therefor. 

"(4)  The  complaint  shows  that  defendants 
are  in  possession  and  enjoyment  of  the  third 
story  of  said  building,  with  appurtenant 
rights,  and  the  plaintiff  has  an  adequate 
<*emedy  at  law  for  the  establishment  of  its 
rights  and  recovery  of  said  premises." 

Melton  &  Belser,  for  appellants.  Barron 
A  Ray,  for  respondent 

GARY,  A.  J.  This  is  an  appeal  trom  an 
order  overruling  a  demurrer  to  tiie  complaint 


It  will  therefore  be  necessary  to  set  out  the 
complaint  in  the  report  of  the  case.  The 
main  question  in  the  case  is  whether  his 
honor  the  circuit  judge  erred  in  ruling  that, 
"under  the  written  agreement  set  out  in  the 
complaint,  the  defendants  cannot  lawfully 
use  the  premises  described  in  said  agreement, 
except  as  a  Masonic  hall  or  for  Masonic  pur- 
poses." The  construction  placed  upon  the 
agreement  by  the  circuit  judge  gives  effect 
to  all  the  terms  of  the  agreement,  while  that 
for  which  the  appellants  contend  would  ren- 
der inoperative  and  ineffectual  the  words 
"as  a  Masonic  hall,"  which  are  plain  and 
unambiguous.  The  allegations  of  the  com- 
plaint show  an  invasion  of  the  plaintiff's 
rights.  It  Is  therefore  entitled  to  some  re- 
lief, either  legal  or  equitable,  and  the  com- 
plaint is  not  subject  to  demurrer,  when  the 
plaintiff  is  entitled  to  any  relief  whatever. 
These  views  render  speculative  the  other 
questions  in  the  case. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(70  S.  C.  561) 

LEB  V.  CHAPLIN  et  al. 

(Supreme  Court  of  South  Carolina.    March  6, 

1905.) 

TBESPASSEB—ACTION     TO     EJECT— JUBISDICTION 
OF    MAGISTRATE— NOTICE— EVIDENCfB. 

1.  Under  Civ.  Ode  1902,  S  2972,  providing 
that  if  a  trespajBser,  on  service  of  notice  to  quit, 
fails  80  to  do  for  five  days,  a  magistrate  may 
issue  a  warrant  to  forthwith  eject  him,  unless 
he  enters  into  a  bond  for  payment  of  costs  and 
expenses  to  the  person  claiming  to  be  the  owner 
of  the  land,  a  notice  to  quit.  In  the  form  of  a 
rule  to  show  cause  why  he  should  not  be  eject- 
ed, gives  jurisdiction  to  the  magistrate. 

2.  Where  a  trespasser,  being  served  with  a 
rule  to  show  cause  why  he  should  not  be  eject- 
ed from  certain  land,  appears  and  objects  to  the 
jurisdiction  of  the  magistrate  because  he  bad 
not  been  served  with  notice  to  quit,  and,  on  the 
overruling  of  the  objection,  files  a  return,  juris- 
diction of  his  person  is  thereby  acquired. 

8.  In  proceedings  to  eject  a  trespasser,  un- 
der Civ.  Code  1902,  S  2972,  evidence  held  to 
sustain  a  finding  that  claim  of  right  of  posses- 
sion by  defendant  was  not  sustained. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lee  County;   Purdy,  Judge. 

Action  by  A.  M.  Lee  against  Caleb  B. 
Chaplin,  Patsy  Chaplin,  and  Curtis  Fields. 
Judgment  for  plaintiff  before  a  magistrate, 
and,  from  an  order  of  the  circuit  court  sus- 
taining the  judgment*  defendants  appeal.  Af- 
firmed. 

Defendants  appeal  on  the  following  excep- 
tions: 

"(1)  Because,  It  Is  respectfully  submitted, 
his  honor  should  have  held,  as  contended  by 
defendants  on  the  appeal  from  the  magis- 
trate, that  the  magistrate  was  without  juris- 
diction, and  he  erred  in  not  so  holding: 
First  Because  the  notice  or  order  to  show 
cause  was  never  served  upon  the  defendant 
Patsy  Chaplin,  and  yet  by  the  judgment  of 
the  magistrate  she  was  ordered  to  b«  eject- 
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ed  from  the  premises.  Second.  Because  the 
said  notice  or  order  to  show  cause  served  up- 
on the  other  defendants  utterly  failed  to  con- 
form to  the  requirements  of  section  2972 
of  the  Code  of  Laws  of  1902,  in  that  the 
said  notice  or  order  to  show  cause  required 
the  defendants  to  show  cause  before  the 
magistrate  by  what  right  they  claimed  pos- 
session of  the  premises,  and  why  they  should 
not  be  ejected  therefrom,  instead  of  a  notice 
to  quit  the  premises,  at  required  and  proTld- 
ed  by  the  said  act;  the  same  being  the 
only  act  in  this  state  providing  for  the  sum- 
mary ejectment  of  trespassers.  Third.  Be- 
cause the  said  notice  or  order  to  show  cause 
failed  to  conform  to  the  requirement  of  any 
other  act  or  acts  in  this  state  providing  for 
the  summary  ejectment  of  persons  in  the 
possession  of  real  estate,  in  that  the  said 
paper  and  the  affidavit  attached  to  it  de- 
clared that  defendants  had  gone  into  plain- 
tiff's lands  without  warrant  or  authority  of 
law  and  without  his  consent,  and  the  de- 
fendants were  not  advised,  from  the  said 
paper,  and  affidavit  thereto  annexed,  upon 
what  statute  the  said  proceeding  was  based. 
Fourth.  Because  the  said  notice  or  order  to 
show  cause,  and  the  affidavit  attached,  ut- 
terly failed  to  state  a  case  falling  under  the 
terms  and  provisions  of  any  act  in  this  state 
providing  for  the  summary  ejectment  of 
persons  in  possession  of  real  estate,  which 
it  was  necessary  that  said  paper  should  do, 
in  order  to  give  the  magistrate  jurisdiction. 

"(2)  Because,  if  said  proceeding  was  based 
upon  section  2972  of  the  Code  of  Laws  of 
1902,  it  is  respectfully  submitted  that  his 
honor  should  have  held  that  defendants  had 
shown  bona  fide  color  of  claim  to  the  pos- 
session of  the  said  premises,  and  stood 
ready  to  enter  into  bond  as  required  by  .law, 
and  he  erred  in  not  so  holding  and  reversing 
the  judgment  of  the  magistrate  accordingly. 

"(3)  Because  his  honor  should  have  held 
that  defendants  were  not  only  in  posses- 
sion of  said  land  under  a  bona  fide  color  of 
claim  to  the  possession  thereof,  but  were 
also  claiming  title  in  themselves;  and  he 
erred  In  not  so  holding,  and  reversing  the 
judgment  of  the  magistrate  accordingly.'* 

Woods  &  MacFarlan,  for  appellants. 
Spears  &  Dennis,  for  respondent 

POPE,  O.  J.  The  plaintiff,  under  proceed- 
ings instituted  in  the  magistrate  court  of 
J.  P.  Moslngo,  Sr.,  as  magistrate,  under  sec- 
tion 2972,  Giv.  Oode  1902,  sought  to  eject, 
as  trespassers  upon  his  lands,  to  wit,  that 
tract  of  land  In  Lee  county,  containing  199 
acres,  more  or  less,  within  certain  bounda- 
ries, the  defendants  and  appellants,  Caleb 
Chaplin,  Patsy  Chaplin,  and  Curtis  Fields. 
The  following  notice  was  served  upon  the 
defendants: 

"Take  Notice. — Whereas,  A.  M.  Lee  has 
on  this  first  day  of  January,  A.  D.  1904, 
made  oath  before  me  that  you  are  in  posses- 


sion of  lands  and  tenements  of  his,  the  said 
A.  M.  Lee,  situated  in  the  aforesaid  county 
and  State,  and  described  in  the  affidavit  here- 
to attached,  without  warrant  or  authority  of 
law,  and  that  you  refuse  to  yield  posses- 
sion of  the  same.  You  are  hereby  required 
to  show  cause  before  me,  if  you  can,  at  my 
office  at  Stokes'  Bridge,  S.  O.,  on  the  7th 
day  of  January,  1904,  at  12  M.,  by  what  right 
you  claim  possession  of  the  premises,  and 
why  you  should  not  l>e  ejected  from  the 
said  premises;  and  unless  you  shall  appear 
before  me  on  or  before  or  by  the  time  here- 
in fixed  and  show  sufficient  cause  why  you 
should  not  be  ejected,  I  shall  issue  my  war- 
rant requiring  the  sheriff  or  my  constable 
to  forthwith  eject  you  from  said  premises. 

"Given  under  my  hand  and  seal,  this  the 
the  first  day  of  January,  A.  D.  1904.  J.  P. 
Moslngo,  Sr.  [L.  S.],  Magistrate." 

Attached  to  this  notice  was  an  affidavit 
of  A.  M.  Lee,  which  set  forth  the  action 
of  the  defendants  hereinbefore  complained 
of,  and  established  that  they  had  gone  Into 
possession  of  llinds  and  tenements  of  his  (the 
said  A.  M.  Lee)  containing  199  acres,  more 
or  less,  with  a  further  description  of  the 
boundaries  of  the  said  lands;  that  such  en- 
try of  the  defendants  was  without  his  con- 
sent and  without  warrant  or  authority  of 
law;  and  that  they  refused  to  quit  the  prem- 
ises or  yield  possession  of  the  same  to  this 
deponent 

At  the  time  fixed  for  the  hearing,  to  wit 
the  7th  day  of  January,  1904,  the  defendants 
appeared  in  the  said  magistrate  court  for  the 
sole  purpose,  at  first  of  objecting  to  the  juris- 
diction of  the  court,  to  wit: 

"(1)  Because  the  said  notice  had  never 
been  served  upon  the  defendant  Patsy  Chap- 
lin, and  hence  said  magistrate  had  acquired 
no  jurisdiction  of  her  person. 

"(2)  Because  the  said  notice  utterly  failed 
to  conform  to  the  requirements  of  section 
2972  of  the  Code  of  Laws  of  1902  of  this 
state,  in  that  the  said  notice  required  the 
defendants  to  show  cause  before  the  magis- 
trate for  what  right  they  claim  possession 
of  the  premises  in  question,  instead  of  a 
notice  to  quit  the  premises,  as  required  and 
provided  by  said  act  the  same  being  the  on- 
ly act  in  this  state  providing  for  the  sum- 
mary ejectment  of  trespassers;  and  because 
the  said  notice  failed  to  conform  to  the  re- 
quirements of  any  other  act  or  acts  in  this 
state  providing  for  the  summary  ejectment 
of  persons  in  the  possession  of  real  estate, 
in  that  the  said  notice  and  the  affidavit  at- 
tached to  it  declared  that  defendants  had 
gone  into  plaintiff's  lands  without  warrant 
or  authority  of  law  and  without  his  consent, 
and  the  defendants  were  not  advised,  from 
an  inspection  of  the  said  notice  and  the 
affidavit  annexed,  upon  what  act  the  said 
proceeding  was  based. 

*'(3)  Because  it  was  necessary  that  said 
notice  or  affidavit  or  both,  should  state  a 
case  falling  under  the  terms  and  oroviisions 
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of  one  of  tbe  acts  of  this  state  proyidlng 
for  the  summary  ejectment  of  persons  in 
possession  of  real  estate,  which  both  this 
notice  and  the  affidavit,  separately  and  joint- 
ly considered,  failed  to  do.*' 

These  grounds  were  oTerruled  by  the  mag- 
istrate, and  his  decision  was  supported  by 
the  circuit  Judge.  These  matters  were  made 
matters  of  appeal.  In  these  conclusions  we 
agree  with  both  the  magistrate  and  the 
circuit  judge.  The  case  of  Sires  v.  Moseley, 
60  S.  C.  504,  39  9.  E.  7,  Is  authority  for  hold- 
ing that  the  notice  and  affidavit  were  suffi- 
cient, in  form  and  substance,  to  give  the  mag- 
istrate jurisdiction.  Section  2972  of  our  Civil 
Code  of  1902  reads  as  follows:  "Sec.  2972. 
If  any  person  shall  have  gone  Into  or  shall 
hereafter  go  into  possession  of  any  lands  or 
tenements  of  another  without  his  consent  or 
without  warrant  of  law,  it  shall  be  lawful 
for  the  owner  of  the  land  so  trespassed  upon 
to  apply  to  any  magistrate  to  serve  a  notice 
on  such  trespasser  to  quit  the  premises;  and 
if  after  the  expiration  of  five  days  from  the 
personal  service  of  such  notice,  such  tres- 
passer refuses  or  neglects  to  quit,  it  shall 
then  be  the  duty  of  such  magistrate  to  Issue 
his  warrant  to  any  sherlfT  or  constable,  re- 
quiring him  to  forthwith  eject  such  tres- 
passer, using  such  force  as  may  be  neces- 
sary: provided,  however,  that  if  the  person 
in  possession  shall,  before  the  expiration  of 
the  said  five  days,  appear  before  such  mag- 
istrate and  satisfy  him  that  he  has  a  bona 
fide  color  of  claim  to  the  possession  of  such 
premises,  and  enter  into  bond  to  the  person 
claiming  the  land,  with  good  and  sufficient 
security,  to  be  approved  by  the  magistrate, 
conditioned  for  the  payment  of  all  costs  and 
expenses  as  the  person  claiming  to  be  the 
owner  of  the  land  may  incur  in  the  success- 
ful establishment  of  his  claim  by  any  of  the 
modes  of  proceeding  now  provided  by  law, 
the  said  magistrate  shall  not  issue  his  war- 
rant  as    aforesaid." 

But  the  proposition  that  Mrs.  Patsy  Chap- 
lin was  not  served  with  the  same,  and  there- 
by the  Jurisdiction  of  the  magistrate  over 
her  was  ousted,  cannot  be  sustained,  because 
she  answered  to  the  merits. 

We  have  thus  disposed  of  all  questions  as 
to  the  jurisdiction  of  the  magistrate,  but 
the  more  serious  question  remains  to  be  dis- 
posed of — as  to  whether  the  magistrate's  de- 
cision Is  correct,  when  he  held  that  the  de- 
fendants did  not  show  that  they  had  a  bona 
fide  color  of  claim  to  the  possession  of  the 
premises.  In  that  they  did  not  produce  any 
deed  therefor,  nor  did  they  show  that  they 
had  any  authority  to  represent  the  children 
of  Martha  G.  Plummer.  A  brief  recital  of 
the  facts,  as  well  as  the  law  bearing  upon 
the  same,  may  be  here  given.  The  plain- 
tiff, at  the  hearing  before  the  magistrate, 
Introduced  the  possession  of  Martha  G. 
PInmmer  of  the  premises  from  the  year  1850 
to  the  time  or  times  at  which  she  made  deeds 
of  conveyance  to  the  premises.    She  grant- 


ed to  Manuel  Marco  74  acres  of  land  on  De- 
cember 13,  1880,  and  then  she  granted  by 
deed  dated  September  15,  1883,  125  acres 
of  land  to  L.  S.  Fate  &  Co.  L.  S.  Pate 
granted  to  his  partner,  Manuel  Marco,  his 
half  Interest  in  the  125  acres  on  the  14th 
day  of  January,  1884,  and  Manuel  Marco, 
by  his  deed,  granted  to  the  plaintiff,  A.  M. 
Lee,  the  199  acres  on  January  30,  1891;  and 
the  said  A.  M.  Lee  had  been  In  the  exclusive 
and  notorious  possession  of  the  said  199 
acres  from  January,  1891,  to  January,  1904, 
a  period  of  nearly  13  years,  except  as  affect- 
ed'with  the  alleged  tortious  entry  of  these 
defendants.  When  the  defendants  came  to 
an  exhibition  of  their  color  of  claim  to  the 
possession,  they  could  not  show  any  paper 
title  to  any  one  of  them,  or  the  persons  they 
claimed  to  represent,  but  claimed  that  in 
1850  one  Thomas  Atkinson  placed  his  daugh- 
ter Martha  G.  Plummer  in  possession  of  the 
199  acres,  under  an  arrangement  as  they 
contended,  that  Thomas  Atkinson  made  a 
deed  to  a  trustee  of  the  199  acres,  to  hold 
the  same  for  the  said  Martha  G.  Plummer 
for  and  during  her  natural  life,  and  at  her 
death  to  her  children.  The  defendant  Patsy 
Chaplin  was  one  of  those  children.  The 
other  defendants  were  not.  This  alleged 
deed  to  the  trustee  was  not  produced,  nor 
was  there  any  proof  that  a  search  had  been 
made  for  the  same,  or  that  the  same  had 
any  existence.  Now  the  question  has  come 
np  as  to  the  effect  of  such  testimony.  It 
should  have  been  stated,  however,  in  log- 
ical order,  that  in  a  proceeding  in  the  court 
of  equity  of  Darlington  county,  in  this 
state,  by  some  certain  creditors  of  Thomas 
Atkinson,  a  bill  was  filed  to  subject  said 
lands  and  certain  negroes  to  the  payment 
of  the  debts  of  Thomas  Atkinson,  upon  the 
ground  that  his  disposition  of  said  lands 
was  a  fraud  upon  his  creditors.  The  ifn- 
swers  of  Thomas  Atkinson  and  Mrs.  Martha 
G.  Plummer  denied  all  fraud,  but  admitted 
that  the  possession  of  said  lands  from  1850 
was  in  Mrs.  Plummer,  and  claimed  that  a 
deed  therefor  had  been  made  by  the  said 
Thomas  Atkinson  to  a  trustee  for  the  ben- 
efit of  Mrs.  Martha  G.  Plummer,  a  married 
woman,  during  her  natural  life,  and  at  her 
death  the  same  to  vest  in  her  children.  The 
magistrate  and  circuit  judge  both  held  that 
this  showing  did  not  establish  that  a  color 
of  title  was  devolved  thereby  upon  the  de- 
fendants Caleb  Chaplin  and  Curtis  Fields, 
because  they  were  not  children  of  Mrs.  Mar- 
tha G.  Plummer,  and  that  Mrs.  Patsy  Chap- 
lin, having  been  adjudged  not  to  be  in  pos- 
session of  these  lands  now,  or  at  the  time 
of  the  beginning  of  this  proceeding,  could 
not  claim  any  benefit  therefrom.  We  have 
deemed  it,  upon  reflection,  better,  or  the 
safest  course  for  us  to  pursue,  havtog  a  due 
regard  to  the  right  of  persons  not  now  in 
court,  to  be  careful  not  to  pass  upon  the 
rights  of  the  children  of  Mrs.  Martha  G. 
Plummer,  or  their  children.    8o  f ar  as  the 
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testimony  from  the  court  of  equity  or  other 
testimony  may  be  concerned  herein,  we  are 
obliged  to  sustain  the  holding  of  the  circuit 
Judge  on  this  branch  of  the  case,  to  wit, 
that  the  color  of  right  of  possession  cannot 
be  sustained.  These  last  propositions  cover 
the  second  and  third  grounds  of  appeal.  The 
report  of  the  case  must  contain  all  the 
grounds  of  appeal  from  the  circuit  Judg- 
ment. 

It  Is  the  Judgment  of  this  court,  that  the 
judgment  of  the  circuit  court  be  affirmed* 


(70  S.  C.  564) 

JAMES  V.  NORTHWESTERN  R.  CX>. 

(Supreme  Court  of  South  Carolina.    March  4 

1905.) 

APPEAL— REVIEW— FINDINGS  OP  FACT. 

The  Supreme  Court  cannot  review  findings 
of  fact  of  the  circuit  court  on  appeal  from  a 
magistrate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  §§  4322-4352.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  Gary,  Judge. 

Action  by  Walter  James  against  the  North- 
western Railroad  Company.  From  circuit  or- 
der reversing  Judgment  of  magistrate  court* 
plaintlft  appeals.    Affirmed. 

Molse  &   Clifton,   for   appellant     Lee  & 
Moise,  for  respondent 

WOODS,  J.  The  plaintiff  recovered  Judg- 
ment in  a  magistrate  court  for  $25  damages 
for  failure  of  defendant's  passenger  train  to 
stop  at  a  flag  station  and  take  the  plaintiff 
on  as  a  passenger  In  response  to  his  signal. 
Upon  appeal  the  circuit  Judge  reversed  the 
Judgment  on  the  ground  that  there  was  no 
evidence  of  either  actual  or  punitive  dam- 
ages upon  which  the  Judgment  could  be  sup- 
ported. It  Is  well  established  that  this  court 
cannot  review  the  circuit  court's  findings  of 
fact  in  a  case  before  that  court  on  appeal 
from  a  magistrate  court 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(70  3.  C.  566) 

SNIDER  V.  SNIDEB. 

(Supreme  Court  of  South  Carolina.    March  4 

1905.) 

WILL—CHABITABLE     BEQUEST— UNIWCOBPOBAT- 

ED  80CIETT. 

A  bequest  to  an  institution,  which  took  ef- 
fect during  the  time  between  tne  expiration  of 
its  charter  and  its  renewal,  is  not  mvalid  be- 
cause at  such  time  it  was  an  unincorporated  so- 
ciety, the  name  of  tfhe  legatee  clearly  indicat- 
ing the  work  in  which  it  was  engaged  and  the 
purpose  in  making  the  bequest 

• 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;    Dantzler,  Judge. 

Action  by  Jane  E.  Snider,  executrix,  and 
Earle  H.  Snider,  executor,  of  the  will  of 
William  J.  Snider,  against  the  legatees,  devi- 
see, and  heirs  at  law  of  William  J.  Snider. 


From  the  circuit  decree  certain  heirs  at  law 
of  testator  and  the  legatees  Furman  Univer- 
sity, Southern  Baptist  Seminary,  and  For- 
eign Mission  Board  at  Richmond  appeal. 
Affirmed  In  part  and  reversed  in  part 

Miller  &  Whaley,  for  Furman  University, 
Southern  Baptist  Seminary,  and  Foreign  Mis- 
sion Board.  Raysor  &  Summers,  for  certain 
of  the  heirs  at  law.  Wolfe  &  Berry,  for  cer- 
tain of  the  heirs  at  law.  Izlar  Bros,  and 
Bates  &  Simms,  for  executors. 

WOODS,  J.  This  action  was  brought  by 
the  executors  of  the  will  of  William  J.  Snider 
to  obtain  the  Judgment  of  the  court  as  to 
the  construction  of  the  will.  The  decree  of 
the  circuit  Judge  makes  quite  clear  the  sound- 
ness of  his  conclusion  as  to  the  proportion 
in  which  the  testator  intended  the  bene- 
ficiaries to  take,  and  it  is  unnecessary  to 
add  anything  to  what  he  has  said  on  that 
subject 

The  most  serious  question  involved  in  the 
appeal  Is  the  validity  of  the  bequests  made  in 
the  third  clause  of  the  will  to  the  ''Furman 
University,"  the  ••Southern  Baptist  Theolog- 
ical Seminary  at  Louisville,  Kentucky,"  and 
the  "Foreign  Mission  Board,  now  at  Rich- 
mond, Virginia."  The  circuit  Judge  held  all 
these  bequests  void  for  uncertainty  and  in- 
deflniteness.  Furman  University  was  char- 
tered for  14  years  by  act  of  the  General  As- 
sembly, December  20,  1850,  and  the  act  by 
its  terms  was  made  a  public  act  12  St  at 
Large,  p.  37.  By  act  of  December  20,  1866, 
the  original  act  of  incorporation  was  con- 
tinued in'  force  for  80  years.  13  St  at  Large, 
p.  49b.  After  the  expiration  of  80  years,  oo 
February  16,  1898,  the  charter  was  again  re- 
newed for  30  years.  The  will  took  effect  on 
the  death  of  the  testator,  December  10,  1897, 
between  the  date  of  tlie  expiration  of  the 
charter  in  1896  and  its  renewal  in  1898.  It 
is  true,  the  act  of  1898  provided:  "That  all 
acts  of  said  corporation,  and  of  its  authorized 
agents,  done  and  performed  at  any  time  since 
the  expiration  of  its  charter,  and  consistent 
therewith,  shall  be  held,  and  the  same  is  here- 
by declared,  legal  and  valid"  (22  St  at  Large, 
p.  956),  but  this  did  not  prevent  the  lapsing 
of  the  corporation  from  1896  to  189a  If  the 
charter  of  Furman  Univ^sity  had  been  in 
force  at  the  death  of  the  testator,  there  could 
not  be  the  slightest  doubt  the  bequest  to  it 
would  have  been  valid.  American  Bible  8o> 
ciety  v..  Noble^  11  Rich.  Eq.  156.  But  the  char- 
ter having  lapsed  when  the  will  took  effect, 
there  is  no  escape  from  regarding  the  univer- 
sity at  that  time  an  unincorporated  society. 
No  evidence  was  before  the  court  as  to  the  in- 
corporation of  tbe  ••Southern  Baptist  Theo- 
logical Seminary  at  Louisville,  Kentucky,**  or 
the  '^Foreign  Mission  Board,  now  at  Rich- 
mond, Virginia."  The  question,  therefore, 
pres^ted  is  whether  the  bequests  to  these 
unincorporated  societies  are  void  for  uncer- 
tainty, no  trustees  being  named  and  no  spe- 
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cillc  purpose  being  .mentioned  to  whldi  tbs 
fond  was  to  be  applied.  There  is,  perhaps, 
no  question  of  law  on  which  the  authorities 
are  more  at  variance.  The  general  proposi- 
tion that  a  devise  or  bequest  to  an  unincor- 
porated society  is  good  is  established  in  this 
state,  and  sustained  by  very  high  authority 
elsewhere.  Dye  v.  Beaver  Greek  Church,  48 
S.  C.  444,  26  S.  E.  717,  59  Am.  St  Rep.  724; 
Attorney  General  v.  Jolly,  1  Rich.  Bq.  09, 
42  Am.  Dec.  849;  Bates  v.  Taylor,  28  S.  a 
478,  6  S.  E.  327;  Wright  v.  Trustees,  HoflC 
Cb.  (N.  Y.)  202.  In  these  cases,  however, 
the  bequest  was  either  to  trustees  for  the  benr 
efit  of  the  unincorporated  society,  or  directly 
to  the  society  with  a  direction  as  to  the 
spedflc  purpose  for  which  the  fund  was  to  be 
usedL  A  bequest  to  such  a  society  by  its 
name  is  taken  by  the  individuals  composing 
it  as  natural  persons  (Attorney  General  v. 
Jolly,  supra),  and  it  has  been  often  argued 
from  this  principle  that  there  is  no  criterion 
by  which  courts  may  limit  and  control  the 
purposes  and  undertakings  of  such  individu- 
als, which,  it  is  said,  may  be  one  thing  to-day 
and  another  to-morrow,  and  so  the  court  of 
equity  would  be  powerless  to  prevent  the  di- 
version of  the  bounty  of  the  testator  to  a  pur- 
pose entirely  foreign  to  his  intention.  Owens 
▼.  Missionary  Society  (N.  Y.)  67  Am.  Dec 
180.  This  argument  has  never  received  in- 
dorsement in  this  state,  and  it  seems  neither 
convincing  nor  consistent  As  we  have  seen, 
It  is  generally  conceded,  if  the  gift  be  to  trus- 
tees for  such  a  society  without  any  specific 
mention  of  the  purpose  to  which  it  is  to  be 
applied,  the  gift  is  valid,  and  the  court,  of 
equity  will  enforce  the  trust  It  is  not  per- 
ceived that  any  different  principle  is  appli- 
cable when  the  bequest  is  direct  to  the  so* 
ciety.  If  the  court  can  discern  the  will  of 
the  testator  with  sufficient  deflniteness  to 
prevent  the  diversion  of  the  funds  in  the 
bands  of  a  trustee,  it  would  know  his  inten- 
tion with  equal  deflniteness  when  the  bequest 
is  direct  to  the  society.  The  question  in  each 
case  is,  has  the  testator  made  plain  the  ob- 
ject of  his  bounty,  so  that  the  courts  may 
enforce  the  application  of  the  fund  as  he  in- 
tended? When  this  is  the  case,  as  said  by 
Chancellor  Harper  in  Attorney  General  v. 
Jolly,  supra,  the  members  of  the  society  take 
as  trustees.  If,  for  instance,  the  bequest  is 
direct  to  a  society  engaged  in  the  promotion 
of  education,  upon  the  clearest  reason  the 
testator  should  be  regarded  as  having  in  view 
the  special  ends  of  the  particular  society, 
as  indicated  by  its  name,  its  constitution,  by- 
laws, or  articles  of  agreement,  and  its  his- 
tory. These  often  indicate  the,  limitations 
of  the  benevolent  enterprise  of  the  society 
with  even  more  deflniteness  than  the  char- 
ter of  an  incorporated  society. 

Consider  in  this  view  the  bequest  to  Fur- 
man  University.  The  testator  pointed  out 
by  the  terms  used  an  institution  of  learn- 
ing in  actual  existence  as  a  distinct  uni- 
versity, and  this  implies  an  organization  with 


a  board  of  trustees,  or  other  managers,  con- 
ducting its  affairs  under  some  definite  plan. 
A  degree  of  vagueness  is  allowable  in  char- 
itable bequests,  and  the  courts  would  not 
interfere  with  changes  in  the  institution  so 
long  as  its  general  purposes  were  kept  in 
view  by  those  in  control;  but  it  cannot  be 
doubted  they  would  have  full  power  to  in- 
terfere to  prevent  the  application  of  funds, 
bequeathed  while  the  institution  was  un- 
chartered, to  enterprises  altogether  foreign 
to  the  purposes  it  was  engaged  in  promoting 
when  the  bequest  was  made.  The  bequest 
to  the  ''Southern  Baptist  Theological  Semi- 
nary at  Louisville,  Kentucky,"  is  even  more 
definite,  because  the  name  indicates  more 
clearly  the  nature  of  the  institution  and  the 
work  in  which  it  is  engaged.  As  such  terms 
are  understood  throughout  Christendom,  in 
the  use  of  the  words  the  "Foreign  Mission 
Board  now  at  Richmond,  Virginia,"  the  tes- 
tator meant  to  point  out  that  there  was  an 
association  or  organization  of  that  name  in 
the  city  of  Richmond  engaged  in  Christian 
missionary  work  in  foreign  lands,  and  that 
he  wished  his  bequest  to  go  to  that  associa- 
tion, to  be  used  for  that  purpose  in  accord- 
ance with  its  general  plans,  and  in  conso- 
nance with  the  particular  creed  of  the 
branch  of  the  church  it  represented.  In 
making  these  bequests  the  testator  asserted 
the  institutions  he  named  were  in  existence, 
having  the  definite  characters  and  purposes 
to  which  we  have  alluded.  If  he  was  mis- 
taken, and  such  organizations  do  not  exist, 
or  if  their  charitable  purposes  are  so  vague 
and  uncertain  that  there  would  be  no  ground 
upon  which  a  court  of  equity  could  control 
the  administration  of  the  trust  reposed  In 
the  members  of  such  organizations,  it  was 
Incumbent  upon  those  who  assailed  the  be- 
quests .to  prove  these  facts.  The  court  will 
no  more  assume  such  a  state  of  facts  against 
the  assertion  of  the  testator  than  it  would 
assume  a  particular  individual  to  whom 
a  bequest  had  been  made  not  to  be  in  exist- 
ence, or  that  a  proper  name  used  in  a  be- 
quest did  not  identify  a  particular  individual 
because  of  the  great  number  who  bore  it 
Such  facts  are  not  presumed,  but  must  be 
established  by  evidence.  Upon  principle, 
therefore,  the  bequests  are  good. 

While  the  authorities  on  the  subject  are 
divided,  the  conclusion  we  have  reached  is 
well  supported.  Burr  v.  Smith  (Vt)  29  Am. 
Dec.  154;  Hombeck's  Executor  v.  American 
Bible  Society,  2  Sandf.  Gh.  146;  Hadden  v. 
Methodist  Society,  82  L.  R.  A.  625,  note. 
This  view,  we  think,  Is  also  supported  by 
the  case  of  Gibson  v.  McCall,  1  Rich.  Law, 
174.  There  the  bequest  was  direct  to  the 
''M^ethodist  Church  at  Darlington  Court 
House,  the  Preachers  of  the  said  Circuit,  and 
the  Peedee  Mission."  It  is  true,  it  was  to 
be  distributed  by  trustees,  but  there  was  no 
more  definite  instruction  to  them  than  that 
the  distribution  of  the  interest  should  be  *'aT5- 
cording  to  the  necessities  of   said  church, 
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preachers,  and  mission.**  It  Is  urged,  how- 
ever, that  a  bequest  made  direct  to  an  unin- 
corporated society,  without  the  appointment 
of  a  trustee  to  hold  it,  can  only  take  effect 
and  be  recognized  as  within  the  equitable 
jurisdiction  of  the  courts  in  those  states 
where  the  statute  43  Eliz.  c.  4,  is  in  force. 
Before  the  argument  and  decision  of  Yidal 
V.  Girard's  Executors,  2  How.  127,  11  L.  Ed. 
205.  it  was  supposed  this  statute  enlarged 
the  substantive  law  of  charitable  uses,  and 
that  it  was  the  origin  of  the  Jurisdiction  of 
courts  of  equity  over  charities.  It  Is  held 
now  to  have  had  little,  If  any,  effect  In  ei- 
ther regard,  as  charitable  uses  and  the  ju- 
risdiction of  courts  of  equity  over  them  were 
fully  and  amply  established  before  the  pas- 
sage of  the  statute.  It  is  therefore  of  no 
consequence  whether  the  statute  is  held  to 
be  in  force  in  this  state  or  not  Attorney 
General  v.  Jolly,  supra;  2  Perry  on  Trusts, 
§  693,  et  seq. 

The  judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  affirmed,  ex- 
cept as  to  the  bequests  to  Purman  Universi- 
ty, the  Southern  Baptist  Theological  Semi- 
nary at  Louisville,  KentudJ:y,  and  the  For- 
eign Mission  Board  now  at  Blchmond,  Vir- 
ginia, and  that  as  to  these  bequests  It  be 
reversed,  and  that  the  cause  be  remanded  for 
such  farther  proceedings  as  may  be  neces- 
sary. 

(138  N.  c. 

STATE  V.  BABBBTT. 

(Supreme  Court  of  North  Carolina.    April  11, 

1905.) 

INTOXICATING  LIQX70B8  —  UNLAWFUL  BALES^ 
STATUTES — CO  N8T ITUTION  ALITY— PRIM  A  FAOIS 
EVIDENCE —•  PRESUMPTION  OF  INNOCENCE  — 
POSSESSION  OF  LIQUOR— BELATION  TO  INTENT 
TO  SELL— LOOAL  STATUTES. 

LLawa  N.  C.  1903,  p.  749,  c.  434. 'making 
it  unlawful  for  any  person,  etc.^  otner  than 
licensed  retail  dealers,  to  sell  or  dispose  of,  for 
gain,  or  to  keep  for  sale,  within  the  county  of 
Union,  any  spirituous,  vinous,  malt,  or  intoxi- 
cating liquor,  etc.,  ana  providing  that  the  keep- 
ing by  any  person  in  his  possession  of  liquor  to 
the  quantity  of  more  than  one  quart,  within 
such  county,  shall  be  prima  facie  evidence  of 
his  keeping  it  for  sale,  within  the  meaning  of 
the  act,  is  not  unconstitutional,  as  an  invasion 
by  the  legislative  of  the  judicial  department  of 
the  government. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  §  w.] 

2.  Nor  is  it  unconstitutional  as  depriving  the 
accused  of  the  presumption  of  innocence. 

8.  Said  statute  is  within  the  legislative  power 
to  change  the  rules  of  evidence,  and  declare  that 
certain  facts  or  conditions,  when  shown,  shall 
constitute  prima  facie  evidence  of  guilt 

4.  The  statute  is  not  void  because  it  arbitrari- 
ly makes  an  act  lawful  in  itself  prinm  facie 
evidence  of  a  guilty  intent 

5.  It  cannot  be  said,  as  a  matter  of  law.  that 
the  keeping  of  more  than  one  quart  of  liquor 
in  one's  possession  has  no  relation  to  an  intent 
to  sell. 

6.  The  Legislature  has  power  to  pass  statutes 
of  local  application  governing  the  liquor  traffic, 
and  to  declare  a  misdemeanor  the  keeping  of 
spirituous  liquors  with  intent  to  sell  in  a  cer- 
tain county  of  the  state. 


7.  The  statute  does  not  violate  Const  D.  S. 
art  14,  §  1,  prohibiting  any  state  from  making 
or  enforcing  any  law  which  denies  to  any  per- 
son within  its  jurisdiction  equal  protection  of 
the  law. 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Union  Coun- 
ty;   M.  H.  Justice,  Judge. 

Sampson  Barrett  was  convicted  of  violat- 
ing the  liquor  law,  and  appeals.     Affirmed. 

Defendant  was  charged  with  unlawfully 
and  willfully  keeping  for  sale,  etc,  spiritu- 
ous liquors,  contrary  to  the  form  of  the  stat- 
ute, etc.  Upon  a  plea  of  not  guilty,  the  state 
introduced  one  J.  A.  Williams,  who  testified 
that  on  the  night  in  question  witness  and 
Mr.  Bivens  went  up  the  road  to  see  If  they 
could  head  the  defendant  oft;  that  about  a 
mile  or  two  from  town  they  met  him.  He 
had  two  five-gallon  kegs  of  com  whisky,  a 
one-half  gallon  jug,  and  one  pint  in  a  bot- 
tie,  a  little  over  a  mile  from  town.  He  went 
on  the  public  road  in  a  top  buggy.  Whisky 
was  covered  over  with  a  lap  robe.  Said  he 
got  It  up  the  country  from  a  colored  man, 
whom  he  did  not  Imow.  Said  it  did  not  belong 
to  him;  It  belonged  to  some  other  people; 
that  he  would  tell  who  It  belonged  to  when 
it  was  necessary  to  do  8o;  that  he  would 
prove  It  up.  There  was  other  testimony  of 
the  same  character.  It  was  admitted  that 
the  defendant  had  no  license  to  sell  liquor. 
He  Introduced  no  testimony.  Defendant  re- 
quested the  court,  in  writing,  to  charge  the 
Jury  "that,  upon  the  whole  evidence,  you 
cannot  find  the  defendant  guilty.  The  ver- 
dict should  be  not  guilty."  This  was  refus- 
ed. Defendant  excepted.  The  court  charged 
the  Jury,  among  other  things,  as  follows: 
''Under  the  rules  of  evidence,  In  all  caset 
where  defendant  is  charged  with  crime.  It 
18  the  duty  of  the  state  to  satisfy  the  Jury 
beyond  a  reasonable  doubt  of  the  defend- 
ant's guilt  The  statute  under  which  the  de- 
fendant is  Indicted  provides  that  If  any  per- 
son, other  than  licensed  retail  dealers  under 
state  laws,  shall  keep  in  his  possession  liq- 
uors to  the  quantity  of  more  than  one  quart 
within  said  county.  It  shall  be  prima  facie 
evidence  of  his  keeping  It  for  sale,  within  the 
meaning  of  this  act  The  state  insists  that 
it  has  shown  to  you  that  the  defendant  had 
more  than  one  quart  of  liquor  in  his  posses- 
sion in  said  county  of  Union.  The  state  in- 
sists that  makes  a  prima  facie  case  of  guilt 
against  the  defendant,  and  that  therefore  it 
has  shown  to  you,  under  the  rules  of  evi- 
dence prescribed  by  this  statute,  that  the  de- 
fendant is  guilty.  The  law  is  that  it  is  pre- 
sumed, or,  rather,  it  is  a.  prim  a  fade  case 
— that  Is,  a  case  upon  first  impression  made 
out — nothing  else  appearing,  that  the  defend- 
ant had  it  for  sale,  if  he  is  shown  to  have 
kept  more  than  one  quart  of  liquor  In  his 
possession  within  the  county  at  one  time. 
That  is  what  the  state  insists  upon.  It  in- 
sists that  it  has  shown  you  that  the  defend- 
ant had  the  liquor,  and  that  this  statute  is 
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applicable^  and  that  It  is  your  duty  to  find 
him  {^llty.  The  defendant  contends  that, 
at  the  time  the  prosecuting  witness  met  him, 
that  he  stated  that  the  liquor  was  not  his; 
that  he  gare  no  account  of  it,  further  than 
to  say  that  it  belonged  to  some  other  par- 
ties.  The  state  does  not  rely  upon  his  con- 
fession for  a  conviction  in  this  case,  but  up- 
on the  fact  that  the  liquor  was  found  in  his 
possession,  and  upon  the  statute.  Taking 
this,  and  applying  this  rule  of  evidence,  if 
you  find  beyond  a  reasonable  doubt  that  he 
had  the  liquor  and  kept  it  for  sale,  you  will 
return  a  verdict  of  not  guilty;  If  the  state, 
has  not  satisfied  you  upon  all  of  the  testi- 
mony, you  will  return  a  verdict  of  not  guilty." 
To  this  charge  the  defendant  excepted^  A 
verdict  of  guilty.  Motion  for  new  trial.  Mo- 
tLoa  denied.    Judgment  and  appeal 

Redwine  &  Stack,  for  appellant  The  At- 
torney General,  for  the  State, 

CONNOR,  J.  (after  stating  the  facts).  The 
defendant  is  indicted  for  violating  the  pro- 
visions of  chapter  434,  p.  749,  Laws  1903, 
which  provides  that  it  shall  be  unlawful  for 
any  person,  etc.,  other  than  licensed  retail 
dealers,  to  sell,  exchange,  barter,  or  dispose 
of,  for  gain,  or  to  keep  for  sale,  within  the 
county  of  Union,  any  spirituous,  vinous, 
malt,  and  intoxicating  liquors,  etc.;  that  if 
any  person  other  than  licensed  retail  deal- 
ers, under  state  laws,  shall  keep  in  his  pos- 
session liquor  to  the  quantity  of  more  than 
one  quart  within  this  county,  it  shall  be  pri- 
ma facie  evidence  of  his  keeping  it  for  sale, 
within  the  meaning  of  this  act 

The  defendant  contends  that  the  section 
of  the  statute  under  which  he  was  convicted 
(s  unconstitutional  and  void,  for  that  (1)  it 
is  an  invasion  by  the  legislative  of  the  Ju- 
dicial department  of  the  government;  (2) 
that  it  deprives  the  defendant  of  the  pre- 
sumption of  innocence,  and  puts  upon  him 
the  burden  of  showing  that  he  is  not  guilty. 

There  can  be  no  serious  doubt  of  the  pow- 
er of  the  Legislature  to  change  the  rules  of 
evidence,  and  to  prescribe  different  rules  in 
dilferent  classes  of  cases,  subject  to  well- 
defined  limitations,  'Xaws  which  prescribe 
the  evidential  force  of  certain  facts  by  en- 
acting that  upon  proof  of  such  facts  a  given 
presumption  shall  arise,  or  which  determine 
what  facts  shall  constitute  a  prima  facie 
case  against  the  accused,  casting  the  burden 
of  proof  upon  him  of  disproving  or  rebutting 
the  presumption,  are  not  generally  regarded 
as  unconstitutional,  even  though  they  may 
destroy  the  presumption  of  innocence.  An 
accused  person  has  no  vested  right  in  this 
or  any  other  presumption  or  law  of  evidence 
or  procedure  that  the  lawmaking  power  can- 
not, within  constitutional  limits,  deprive  him 
of.  The  existing  rules  of  evidence  may  be 
f hanged  at  any  time  by  legislative  enact- 
ment But  the  legislative  power  must  be 
exercised   within  constitutional   limitations, 


so  that  no  constitutional  right  or  privilege  of 
the  accused  is  destroyed.  He  cannot  be  de- 
prived of  a  fair  and  impartial  trial  by  a  Ju- 
ry of  his  peers  according  to  the  law  of  the 
land."  McLain,  Grim.  Law,  S  16;  Com.  v. 
Smith,  166  Mass.  370,  44  N.  B.  503 ;  State  v. 
Cunningham,  25  Conn.  195.  Discussing  a 
statute  in  some  respects  similar  to  ours,  the 
Supreme  Court  of  Massachusetts,  in  Com. 
r.  Williams,  6  Gray  (72  Mass.)  1,  says:  "Nor 
does  it  appear  that  the  establishment  of  this 
new  rule  of  evidence  is  In  any  degree  the 
result  of  Judicial  Instead  of  legislative  ac- 
tion, or  that  it  does  in  any  way  infringe  up- 
on the  indisputable  right  of  the  accused  to 
have  his  guilt  or  Innocence  ascertained,  and 
the  charge  made  against  him  passed  upon, 
by  a  Jury.  The  statute  only  prescribes,  to 
a  certain  extent,  and  under  particular  cir- 
cumstances, what  legal  effect  shall  be  given 
to  a  particular  species  of  evidence,  if  it 
stands  entirely  alone  and  is  left  wholly  un- 
explained. This  neither  conclusively  deter- 
mines the  guilt  or  innocence  of  the  party 
who  is  accused,  nor  withdraws  from  the  Ju- 
ry the  right  and  duty  of  passing  upon  and 
determining  the  issue  to  be  tried.  The  bur- 
den of  proof  remains  continually  upon  the 
government  to  establish  the  accusation  which 
it  makes.  •  ^  •  The  only  purpose  and 
effect  of  the  particular  clause  of  the  statute 
objected  to  are  to  give  a  certain  degree  of 
artificial  force  to  a  designated  fact  until  such 
explanations  are  afforded  as  to  show  that  it 
is  at  least  doubtful  whether  the  proposed 
statutory  effect  ought  to  be  attributed  to  it, 
but  the  fact  Itself  is  still  to  be  shown  and 
established  by  proof  sufficient  to  convince 
and  satisfy  the  minds  of  the  Jurors.  •  •  * 
Making  out  a  prima  facie  does  not  change 
the  burden  of  proof.  •  •  •  But  if  the 
government,  in  proving  the  delivery  of  any 
quantity  of  spirituous  liquor,  in  support  of 
a  prosecution  for  an  alleged  violation  of  the 
law,  prove  also,  as  It  must  almost  necessar- 
ily do,  as  a  part  of  the  transaction,  the  cir- 
cumstances attending  It,  then  those  circum- 
stances Immediately  become  evidence  in  the 
case,  to  be  weighed  and  considered  by  the 
Jury ;  and  although  the  naked  delivery  w;ould 
be  prima  facie  evidence  of  the  sale,  and  so, 
Indirectly,  of  the  guilt  of  the  accused,  yet, 
this  proof  being  accompanied  by  evidence  of 
the  manner  in  which  the  delivery  occurred, 
and  of  the  surrounding  circumstances,  he  is 
not  to  be  convicted,  unless,  upon  Just  con- 
sideration of  all  the  facts  thus  disclosed,  and 
placed  before  the  Jury,  they  are  satisfied  be- 
yond a  reasonable  doubt  of  his  guilt"  Board 
of  Excise  V.  Merchant  103  N.  T.  143,  8  N. 
E.  484,  57  Am.  Rep.  705;  People  r.  Cannon, 
139  N.  T.  82,  34  N.  B.  759,  36  Am.  St  Rep. 
668;  Voght  v.  State,  124  Ind.  358,  24  N.  BL 
680;  Lincohi  y.  Smith,  27  Vt  328;  Santo 
V.  State,  2  Iowa,  165,  63  Am.  Dec.  4^; 
Black  on  Intox.  Llq.  60.  The  Legislature  of 
this,  and  we  presume  every  other  state,  has 
frequently   changed  the  rules  of  evidence. 
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and  declared  that  certain  facts  or  conditlonB, 
when  shown,  shall  constitute  prima  fade  ev* 
idence  of  guilt  The  power  to  do  so  has  al- 
ways been  sustained.  By  section  983  of  the 
Gode  it  is  made  a  "high  misdemeanor/'  pun- 
ishable by  imprisonment  in  the  penitentiary 
not  less  than  five  years,  to  sell  liquor  "found 
to  contain  any  foreign  properties  or  ingredi- 
ents poisonous  to  the  human  system."  If 
such  liquors  are  found,  upon  analysis  of 
"some  known  competent  chemist,"  to  con- 
tain any  poisonous  matter,  "it  shall  be  pri- 
ma facie  evidence  against  the  party  making 
this  sale."  By  section  1005,  prohibiting  the 
carrying  of  concealed  weapons  ofT  one's  own 
premises,  it  is  declared  that,  if  any  person 
shall  have  about  his  person  any  such  weap- 
on, such  possession  shall  be  prima  facie  ev- 
idence of  concealment.  The  construction  of 
this  statute  has  been  frequently  before  this 
court,  but  the  power  of  the  Cegislature  has 
not  in  any  case  been  questioned  to  prescribe 
the  rule  of  evidence,  although  the  effect  of 
It  has  been  frequently  decided,  as  in  State 
V.  Gilbert,  87  N.  C.  527,  42  Am.  Bep.  518, 
wherein  Buffin,  J.,  says:  "The  statute  de- 
clares that  the  having  of  a  deadly  weapon 
upon  one's  person  shall  be  prima  fade  evi- 
dence of  its  concealment,  and  this  of  itself 
seems  necessarily  to  imply  that  It  may  be 
done  under  such  circumstances  as  will  not 
amount  to  an  offense."  In  this  and  other 
cases  this  court  has  held  that,  upon  all  of 
the  facts  brought  out  by  the  state,  the  pre- 
sumption was  rebutted  and  the  defendant 
acquitted.  By  section  1077  it  is  made  a  mis- 
demeanor for  any  dealer  to  sell,  etc.,  liquor 
to  any  minor,  etc,  knowing  the  said  person 
to  be  a  minor,  "provided  that  said  sale  or 
giving  away  shall  be  prima  fade  evidence 
of  such  knowledge."  Section  1089,  declaring 
it  to  be  a  misdemeanor  to  sell  mortgaged 
property,  makes  the  failure  of  the  sheriff, 
etc.,  to  And  the  property,  prima  fade  evi- 
dence of  a  sale  with  intent  to  hinder,  defeat, 
etc.,  the  rights  of  the  mortgagee.  Section 
1109  makes  it  a  misdemeanor  to  secrete  or 
harbor  any  seaman  who  has  deserted,  know- 
ing of  such  desertion;  declaring  that  the 
concealment  shall  be  deemed  prima  facie  ev- 
idence of  knowledge.  These  and  other  stat-  - 
utes  not  necessary  to  dte  show  the  course 
of  our  legislation  in  this  state  on  this  sub- 
ject 

The  author  of  the  latest  work  on  the  Law 
of  Evidence,  in  discussing  the  subject,  says: 
"A  rule  of  presumption  is  simply  a  rule 
changing  the  burden  of  proof;  L  e.,  declar- 
ing that  the  main  fact  will  be  inferred'  or 
assumed  from  some  other  fact  until  evidence 
to  the  contrary  Is  introduced.  There  Is  not 
the  least  doubt,  on  principle,  that  the  Leg- 
islature has  the  entire  control  over  such 
rules,  as  it  has  over  all  other  rules  of  pro- 
cedure in  general,  and  evidence  in  particu- 
lar, subject  only  to  the  limitations  of  evi- 
dence expressly  enshrined  In  the  Constitu- 
\ion,     •     #     •     Yet  this  elementary  truth 


has  been  repeatedly  questioned,  and  courts 
have  repeatedly  vouchsafed  an  unmerited  at- 
tention to  the  question,  chiefly  through  a 
hesitation  in  appreciating  the  true  nature  of 
a  presumption,  and  a  tendency  to  associate 
in  some  indefinite  manner  the  notion  Of  con- 
clusively shutting  out  all  evidence,  and  that 
of  merely  shifting  the  duty  of  producing  it 
Fortunately,  sound  principle  has  almost  ev- 
erywhere prevailed,  though  at  an  unneces- 
sary expense  of  argument  and  hesitation." 
Wigmore  on  Evidence,  1864.  "With  what  in- 
tent a  person  keeps  intoxicating  liquors  is 
always  a  question  of  fact  for  the  Jury,  to 
be  determined  upon  a  view  of  all  the  evi- 
dence. And  in  disposing  of  that  question 
they  are  required  by  the  statute  to  consider 
the  keeping  of  the  articles  in  the  manner 
specified  in  the  statute  as  presumptive  evi- 
dence of  an  unlawful  Intent  But  that  evi- 
dence may  be  rebutted  and  controlled  by  the 
drcumstances,  as  would  be  the  case  in  the 
instances  of  the  sexton  and  carman  alluded 
to,  as  well  as  by  other  evidence  in  the  case, 
whether  shown  by  the  accused  In  bis  de- 
fense, or  by  the  state  in  connection  with  the 
evidence  proving  the  possession.  With  such 
evidence,  the  jury  may  also  take  into  con- 
sideration the  presumption  of  the  innocence 
of  the  accused."  State  v.  Cunningham,  su- 
pra. The  defendant  says  that,  conceding  this 
to  be  true,  the  statute  is  void,  for  that  it  ar- 
bitrarily makes  an  act  lawful  in  itself  pri- 
ma facie  evidence  of  a  guilty  intent  This 
criticism  would  apply  to  almost  every  case 
in  which  an  act  is  made  prima  facie  evidence 
of  guilt  As  Illustrating  this,  carrying  a 
weapon  off  one's  own  premises  is  entirely 
lawful,  and  the  right  to  do  so,  it  has  been 
said,  is  secured  by  the  Constitution.  Const 
art  1,  S  24.  It  has  been  expressly  held  that 
the  act  in  this  respect  is  constitutionaL  In 
State  V.  Cunningham,  supra,  the  court  says: 
"It  has  been  said  that  the  keeping  of  spirit- 
uous liquors  is  a  lawful  act,  and,  being  such, 
the  Legislature  has  no  constitutional  power 
to  make  It  evidence  of  an  unlawful  act 
Many  acts  at  common  law  are  lawful,  and 
yet  the  performance  of  them  is  prohibited 
by  the  Legislature,  in  the  legitimate  exer- 
dse  of  their  sovereign  power.  Even  the  sale 
of  such  liquors  is  not  by  the  common  law  un- 
lawful It  is  only  made  so  by  statute.  And 
if  the  Legislature  can  constitutionally  pro- 
hibit such  sale,  we  see  not  why  they  may 
not  properly  prescribe  what  acts  shall  be  con- 
sidered as  evidence  of  an  intent  to  make  the 
sale."  The  slightest  reflection  will  show 
that,  if  this  objection  to  the  statute  could  be 
sustained,  the  power  of  the  Legislature  would 
be  practically  denied. 

The  defendant  next  calls  into  question  the 
validity  of  the  statute  because  he  says  the 
fact  made  prima  fade  evidence  of  the  guilty 
Intent  has  no  relation  to  the  criminal  act, 
and  does  not  tend  to  prove  it,  first,  because 
the  possession  of  liquor  does  not  tend  to 
show  an  intent  to  sell  it;  and,  second,  the 
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possession  of  a  quantity  more  than  one  quart 
is  entirely  consistent  with  such  possession 
for  personal  or  domestic  use.  It  must  be 
conceded  that  some  of  the  courts  have  placed 
this  limitation  upon  the  legislative  power. 
Peckham,  J.,  in  People  y.  Gannon,  supra, 
says:  "The  limitations  are  that  the  fact  upon 
which  the  presumption  is  to  rest  must  have 
some  fair  relation  to,  or  natural  connection 
with,  the  main  fact.  The  inference  of  the 
existence  of  the  main  fact»  because  of  the 
existence  of  the  fact  actually  proved,  must 
not  be  merely  and  purely  arbitrary,  or  whol- 
ly unreasonable,  unnatural,  or  extraordinary; 
and  the  accused  must  have  in  each  case  a 
fair  opportunity  to  make  his  defense,  and  to 
submit  the  whole  case  to  the  jury,  to  be  de- 
cided by  It  after  it  has  weighed  all  the  evi- 
dence, and  given  such  weight  to  the  pre- 
sumption as  to  it  shall  seem  proper."  State 
V.  Beswick,  18  B.  I.  211,  48  Am.  Bep.  28. 
This  case  has  been  criticised  in  the  follow- 
ing language:  'The  opinion  discloses  con- 
fused notions  as  to  the  nature  of'presump> 
tlons  and  burden  of  proof.  It  has  occasion- 
ally been  suggested  that  these  legislative 
rules  of  presumption  or  any  legislative  rules 
of  evidence  must  be  tested  by  the  standard 
of  rationality,  and  are  invalid  if  they  fall 
short  of  It.  But  this  cannot  be  conceded. 
If  the  Legislature  can  make  a  rule  of  evi- 
dence at  all,  it  cannot  be  controlled  by  a 
judicial  standard  of  rationality,  any  more 
than  its  economic  fallacies  can  be  Invalidated 
by  the  judicial  conceptions  of  economic  truth. 
Apart  from  the  Constitution,  the  Legislature 
is  not  obliged  to  obey  either  the  axioms  of 
rational  evidence  or  the  axioms  of  economic 
science.  All  that  the  Legislature  does  in 
such  an*  event  is  either  to  render  admissible 
a  fact  which  was  before  inadmissible,  or  to 
place  the  burden  of  producing  evidence  on 
the  opposite  party.  When  this  has  been 
done,  the  jury  is  free  to  decide,  or,  so  far  at 
it  is  not,  this  is  because  the  party  has  volun- 
tarily failed  to  adduce  contrary  evidence. 
There  is  here  nothing  conclusive,  nothing 
prohibitive.  So  long  as  the  party  may  exer- 
cise his  freedom  to  introduce  evidence,  and 
the  jurors  may  exercise  their  freedom  to 
weigh  it  rationally,  no  amount  of  irrational 
legislation  can  change  the  result**  Wlgmore 
on  Bvidence,  §  1354. 

We  think  that  a  full  recognition  of  the 
limitation  does  not  invalidate  the  statute  un- 
der discussion.  Certainly  the  Legislature 
has  the  power  to  prohibit  the  keeping  of 
liquor  with  Intent  to  sell.  Black  on  Intox. 
Liq.  387.  It  is  equally  clear  that,  without 
any  statutory  rule  of  evidence,  the  keep- 
ing Is  an  essential  fact  to  be  proved,  and 
necessarily  relevant.  The  quantity,  place, 
circumstances,  etc.,  in  and  under  which  it  is 
kept,  are  to  be  considered  by  the  jury  in 
passing  upon  the  Intent.  Black  on  Intox. 
Liq.  525.  This  for  the  manifest  reason  that 
they  have  a  relation  to  the  offense  charged, 
to    ¥rit;   the   keeping   with   Intent   to  tell. 


Therefore,  when  the  Legislarture  gives  an 
additional  intensity  to  the  proof  of  the  fact 
which  is,  without  any  statute,  relevant  as 
tending  to  prove  the  fact  in  Issue,  we  are 
unable  to  see  how  it  can  be  said  that  it  ex- 
ceeds its  constitutional  limitation  in  this  re- 
spect. The  defendant,  however,  contends 
that  the  quantity  named,  to  wit,  "more  than 
a  quart,"  has  no  relation  to,  and  does  not 
tend  to  prove,  the  offense.  The  power  being 
conceded,  it  is  difficult  to  conceive  how  the 
court  could  undertake  to  fix  the  limit  in  re- 
spect to  the  quantity  prescribed,  as  the  basis 
of  the  presumption.  It  will  be  observed  that 
it  is  not  the  keeping  of  a  quart,  or  any  fixed 
quantity  beyond  a  quart,  which  is  made  a 
prima  fade  case,  but  "more  than  a  quart" 
Of  course,  the  prima  facie  case  would  be 
stronger  or  weaker  according  to  the  quantity 
kept  in  excess  of  a  quart.  We  would  find  it 
exceedingly  difficult  to  prescribe  any  limit  to 
the  power  of  the  Legislature  in  this  respect 
We  must  ever  keep  in  mind  the  fundamental 
principle  that  courts  must  not  call  into  ques- 
tion the  validity  of  statutes  because  they 
may  not  think  them  wise  or  wholesome.  To 
do  so  would  be  to  Introduce  untold  confusion 
and  uncertainty  into  our  jurisprudence.  It 
has  been  so  frequently  and  forcibly  said 
that  within  the  sphere  of  its  power  the 
Legislature  is  supreme,  that  it  does  not  need 
the  citation  of  authority  or  extended  reason- 
ing to  sustain  it  As  enforcing  this  truth,  we 
quote:  "Whether  the  Legislature  acted  wise- 
ly or  not  is  a  question  with  which  we  have 
nothing  to  do.  The  power  being  admitted, 
its  abuse  cannot  affect  it  That  must  be  for 
the  legislative  consideration.  It  is  sufficient 
that  the  judiciary  claim  to  sit  in  judgment 
upon  the  constitutional  power  of  the  Legis- 
lature to  act  in  a  given  case.  It  would  be 
rank  usurpation  for  us  to  inquire  into  the 
wisdom  or  propriety  of  the  act"  Nash,  0. 
J.,  in  Taylor  v.  Oom'rs,  55  N.  C.  141,  64  Am. 
Dec.  566.  "It  wUl  not  throw  much  light  on 
a  question  like  this  to  put  extreme  cases 
of  abuse  of  the  power  to  test  the  existence 
of  the  power  itself."-  Shaw,  C.  J.,  in  Nor- 
wich V.  Oom'rs,  13  Pick.  60.  "There  is  no 
shadow  of  reason  for  supposing  that  the  mere 
abuse  of  power  was  meant  to  be  corrected  by 
the  judiciary."  Black,  C.  J.,  in  Sharpless  v. 
Mayor,  21  Pa.  147,  59  Am.  Dec.  759.  See, 
also,  Iredell,  J.,  in  Calder  v.  Bull,  3  Dall. 
386,  1  L.  Bd.  648.  In  Cunningham's  Case, 
supra,  the  act  provided  that  the  finding  of 
spirituous  liquor  In  possession  of  a  person, 
except  in  his  dwelling  house,  should  con- 
stitute prima  fade  evidence  that  it  was  kept 
for  sale.  In  Williams'  Case,  supra,  the  stat- 
ute provided  that  the  delivery  of  liquor  in 
any  other  place  than  a  dwelling  house  should 
constitute  prima  fade  evidence.  In  Mer- 
chant's Case,  supra,  the  act  provided  that 
where  the  person  is  seen  to  drink  Intoxicat- 
ing liquors  on  the  premises  of  one  who  had 
license  to  sell  liquor  not  to  be  drunk  on  the 
premises,  it  should  constitute  prima  facir 
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eyldence  of  giUIt  In  Gannon's  Gase»  supra, 
tlie  act  made  the  possession  of  a  Junk  seller 
of  secondhand  bottles  and  kegs  presumptive 
evidence  of  the  unlawful  use.  In  Santo's 
Case,  supra,  the  statute  made  the  keeping  of 
liquor  in  any  other  place  than  the  dwelling 
or  its  dependencies  prima  facie  evidence  of 
keeping  liquor  with  intent  to  sell.  These 
acts  were  all  sustained.  See,  also,  Lincoln 
V.  Smith,  supra;  Am.  Fur  Co.  v.  U.  S.,  2  Pet 
358^  7  L.  Ed.  450.  Notwithstanding  the  de- 
cision in  Beswick's  Oase,  supra,  we  find  the 
Supreme  Court  of  Rhode  Island  at  the  same 
term,  in  State  v.  Mellor,  13  R.  I.  666,  holding 
that  a  statute  providing  that  evidence  of  the 
sale  or  keeping  of  intoxicating  liquors  for 
sale  shall  be  evidence  that  the  sale  or  keep- 
ing is  Illegal,  was  valid;  the  court  saying: 
''This  inference  or  presumption,  without  the 
aid  of  the  statute,  would  not  be  available  as 
legal  evidence,  but  we  think  that  it  was  in 
the  power  of  tiie  General  Assembly  to  make 
it  so;  and,  when  it  once  becomes  evidence, 
it  is  for  the  jury,  not  the  court,  to  say  wheth- 
er or  not  it  is  sufficient  to  prove  the  fact,  for 
the  proof  of  which  it  is  adduced."  We  know 
of  no  role  based  upon  sufficiently  general  ob- 
servatiOD  or  experience  which  would  enable 
this  court  to  say,  as  matter  of  law,  that  the 
keeping  of  more  than  a  quart  of  liquor  In 
one's  possession  has  no  relation  to  an  Intent 
to  selL  It  will  be  observed  that  this  is  a 
local  statute,  applying  only  to  the  county  of 
Union.  Upon  what  basis  the  Legislature 
adopted  the  standard,  we  are  not  informed. 
There  is  no  evidence  before  us  how  much 
liquor  is  usually  kept  for  private  or  domestic 
use  by  citizens  of  that  county.  The  evidence 
in  this  case  is  the  extent  of  our  information. 
Certainly  there  is  nothing  here  to  bring  us 
to  the  conclusion  that  the  standard  fixed  Is 
so  unreasonable  and  arbitrary  as  to  have  no 
relation  to  the  offense  charged.  An  exam- 
ination of  a  large  number  of  cases  from 
those  states  which  have  enacted  repressive 
legislation  in  regard  to  the  liquor  traffic 
shows  that  It  has  been  found  necessary  to 
incorporate  this  and  similar  provisions  In 
their  statutes,  and  the  courts  of  such  states 
have,  with  the  exception  of  the  one  case 
in  Rhode  Island,  uniformly  sustained  them. 
That  court  has  sustained  statutes  similar  to 
the  one  before  us.  If  we  should  say  that 
the  keeping  of  "more  than  a  quart"  has  no 
relation  to  the  offense,  what  standard  shall 
we  set?  Upon  what  more  rational  basis 
cotdd  we  fix  the  limit — at  a  gallon  or  any 
other  quantity?  It  is  not  our  province  or 
duty  to  supervise  the  legislative  mind  In 
this  regard.  To  the  suggestion  that  this  law 
may  be  abused  in  its  execution,  and  the  per- 
sonal and  property  rights  of  the  citizen  in- 
vaded, it  Is  sufficient  to  say  that  human  wis- 
dom has  never  yet  devised  any  system  of 
legislation  or  Jurisprudence  to  which  the  same 
objection  may  not  be  urged.  It  would  be 
difficult  to  find  any  principle  of  the  common 
law  or  any  statutory  law  whidi  does  not 


contain  within  itself  the  germ  from  which 
an  oppressive  administration  may  not  de- 
velop. After  all  that  can  be  said  and  done, 
the  safety  of  the  citizen  is  dependent  upon 
the  observance  and  enforcement  of  his  con- 
stitutional rights,  as  interpreted  and  enforced 
by  officers  of  his  own  selection.  As  was  said 
by  a  great  jurist  and  statesman,  whose  life 
was  devoted  to  the  defense  of  constitutional 
liberty,'  "There  is  nothing  more  easy  than 
to  Imagine  a  thousand  tyrannical  things 
which  the  Legislature  may  do  If  its  members 
forget  all  their  duties,  disregard  utterly  the 
obligations  they  owe  to  their  constltuentB, 
and  recklessly  determine  to  trample  upon 
right  and  justice."  Black,  J.,  in  Sharpless 
V.  Mayor,  supra.  While  we  are  to  keep  a 
watchful  eye,  clear  mind,  and  firm  hand  upon 
every  threatened  Invasion  of  the  constitu- 
tional guaranties  of  the  citizen,  we  are  to 
accord  to  the  several  departments  of  the  gov- 
ernment, and  those  who  may  administer 
them,  the  same  jealous  regard  in  that  re- 
spect which  we  ourselves  exercise. 

As  Indicating  the  purpose  of  the  General 
Assembly,  in  its  desire  to  suppress  the  liqu<»- 
traffic  in  the  county  of  Union,  In  response,  as 
we  must  assume,  to  the  wishes  of  the  citizens 
of  that  county,  we  note  that  it  has  carefully 
guarded  the  sanctity  of  the  dwelling  by  re- 
quiring any  person  applying  for  a  warrant 
to  search  suspected  premises  to  file  an  af- 
fidavit setting  forth  that  the  affiant  has  rea- 
son to  believe  that  the  owner  of  such  prem- 
ises is  keeping  for  sale  liquors  as  prohibited 
by  this  act,  which  reasons  shall  be  set  forth 
in  the  affidavit,  and,  if  the  justice  of  the 
peace  shall  deem  such  reasons  sufficient,  be 
shall  issue  his  warrant.  It  will  thus  be  seen 
that  no  citizen  may  be  disturbed  In  his 
premises,  under  this  statute,  until  a  judicial 
officer  shall  determine,  upon  sworn  evidence, 
that  sufficient  reason  exists  therefor.  While 
the  statute  may  be  open  to  criticism  In  re- 
spect to  its  rigid  provisions,  such  criticism 
must  be  addressed  to  the  legislative  depart- 
ment of  the  government,  which  i^epresents 
and  gives  expression  to  'the  state's  collected 
will,"  rather  than  to  us,  who  are  confined 
to  the  question  of  its  validity,  measured  by 
the  Oonstitution  of  the  state. 

The  defendant  next  suggests  that  the  stat- 
ute violates  the  Constitution,  in  that  it  pre- 
scribes a  rule  of  evidence  applicable  only  to 
the  citizens  of  Union  county,  and  not  to  oth- 
er counties  in  the  state.  The  force  of  this 
contention  depends  upon  the  power  of  the 
Legislature  to  declare  that  the  keeping  of 
spirituous  liquors  with  intent  to  sell  in  Un- 
ion county  is  a  misdemeanor,  or,  in  other 
words,  to  pass  statutes  of  local  application 
upon  the  subject  This  power  has  been  so 
long  recognized  by  the  court  and  exercised 
by  the  Legislature  that  we  do  not  deem  it 
necessary  to  re-examine  the  foundations  up- 
on which  it  rests.  In  State  v.  Muse,  20  N. 
0.  463,  Ruffin,  G.  J.,  says:  "There  can  be  no 
doubt  that  the  Legislature  hath  powar,  and 
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that  tbere  Is  an  obligation  In  sound  morals 
and  true  policy  on  that  body,  to  protect  the 
decency  of  divine  worship  by  prohibiting 
any  actual  interruption  of  those  engaged  in 
worship,  or  any  practices  at  or  near  the  place 
in  which  the  Legislature  may  see  a  tendency 
to  produce  such  interruptions."  The  act  re- 
ferred to  prohibited  the  sale  of  spirituous 
liquors  near  a  church.  This  court,  in  State 
y.  Joyner,  Si  N.  0.  587,  says:  '*Nor  is  the 
competency  of  the  Legislature  to  pass  local 
acts  such  as  the  present  now  open  to  ques- 
tion. The  power  has  been  so  long  and  so 
often  exercised  and  recognized  in  cases  com« 
ing  before  this  and  other  courts  that  its  ex- 
istence must  be  considered  as  settled." 
State  r.  Stovall,  103  N.  G.  416,  8  S.  E.  900; 
Black  on  Intoxicating  Liquor,  8  40.  The 
power  to  pass  the  law  of  local  application 
being  conceded,  we  are  unable  to  perceive 
any  reason  why  the  Legislature  may  not 
prescribe  rules  of  evidence,  within  the  lim- 
itations fixed,  applicable  to  charges  for  its 
violation;  nor  are  we  cited  to  any  ai^ithori- 
ties  to  the  contrary. 

The  defendant  suggests  that  the  statute 
violates  article  14,  §  1,  of  the  federal  Oonsti- 
tutlon,  which  prohibits  any  state  from  mak- 
ing or  enforcing  any  law  which  denies  to 
any  person  within  its  Jurisdiction  equal  pro- 
tection of  the  law.  The  question,  viewed 
from  this  standpoint,  has  been  so  thoroughly 
and  ably  discussed  and  settied  by  the  Su- 
preme Ck>urt  of  the  United  States  in  Mugler 
V.  Kansas,  l28  U.  8.  623,  8  Sup.  Gt  273,  31 
L.  Ed.  205,  that  we  do  not  deem  it  necessary 
to  do  more  than  refer  to  that  case. 

It  is  seriously  insisted,  however,  that  to 
sustain  this  act  would  be  to  overrule  State 
V.  Divine,  ©8  N.  G.  778,  4  S.  E.  477.  We  have 
carefully  examined  the  opinion  of  the  chief 
justice  in  that  case,  and  find  nothing  In  the 
question  decided  which  conflicts  with  the 
conclusion  at  which  we  have  arrived.  The 
defendant  was  indicted  under  a  statute  con- 
taining very  peculiar  provisions,  the  only  one 
of  which  it  is  necessary  to  be  considered 
here  is  that  declaring  that,  when  any  live 
stock  should  be  killed,  or  injured  by  any  car 
or  engine  running  on  a  railroad  in  certain 
enumerated  counties,  such  injury  should  be 
a  misdemeanor;  that  the  president,  super- 
intendent, engineer,  or  conductor  may  be  in- 
dicted therefor.  It  was  further  provided 
that,  when  any  stock  was  killed  or  Injured 
In  such  counties,  it  would  be  prima  facie 
evidence  of  negligence.  The  defendant  (su- 
perintendent of  the  road)  was  Indicted  under 
the  statute.  The  jury  found  that  the  defend- 
ant was  not  upon  the  train  or  engine  when 
the  stock  was  Injured,  and  in  no  way  con- 
nected therewith.  The  eminent  counsel  for 
the  defendant  insisted,  among  other  mani- 
fest reasons,  that  the  statute  was  invalid  for 
that  it  rendered  the  act  criminal  in  one  lo- 
cality which  was  not  so  in  another,  and  rais- 
ed out  of  an  act  done  by  one  employ^  a  pre- 
sumption of  guUt  against  another  employ6» 


who  did  not  in  any  way  participate  in  it. 
This  court  sustained  the  objection.  The  dis- 
tinction between  the  statute  then  under  con- 
sideration and  the  one  before  us  is  manifest 
The  act  which  was  made  the  prima  facie 
evidence  of  guilt  in  our  case  can  be  commit- 
ted only  by  the  person  accused.  The  "keep- 
ing" made  prima  facie  evidence  must  be  the 
personal  act  of  the  defendant 

We  have  given  to  the  questions  discussed 
by  the  defendant's  able  and  zealous  counsel 
more  than  usual  consideration.  His  honor 
carefully  guarded  the  right  of  the  defendant 
to  be  tried  by  a  jury  of  his  county,  and  c(m- 
victed  only  when  they  were  satisfied  beyond 
a  reasonable  doubt,  upon  the  whole  of  the  evi- 
dence, that  he  kept  liquor  for  sale;  expressly 
stating  to  the  jury  that.  If  the  state  had  not 
thus  satisfied  them  upon  all  the  testimony, 
they  should  return  a  verdict  of  not  guilty.  It 
would  seem  that,  in  the  light  of  the  testi- 
mony, no  other  conclusion  could  have  been 
reached. 

No  error. 

WALKER,  J.  (concurring  in  result). .  Hav- 
ing with  him  so  large  a  quantity  of  liquor, 
in  packages  of  different  size,  and  covered 
over  with  a  lap  robe,  was  sufiScient  of  Itself 
to  constitute  prima  fade  evidence  of  the  de- 
fendant's guilty  possession.  When  proof  of 
a  certain  fact  is  made  prima  facie  evidence 
of  the  main  fact  to  be  established,  the  law 
does  not  mean  that  there  is  any  presumption 
of  guilt  thereby  created,  but  that  there  is 
sufiiclent  evidence  to  go  to  the  jury,  and  up- 
on which  they  may  convict,  if  there  is  no 
countervailing  testimony.  It  does  not  shift 
the  burden  of  proof,  but  the  state  is  still 
required  to  prove  its  case  beyond  a  reason- 
able doubt  Wig.  Bv.  S  2494  (2);  Womble 
V.  Grocery  Co.,  135  N.  G.  474,  47  S.  E.  493. 
The  case  was  submitted  to  the  jury  In  this 
view  of  the  law,  and  I  am  unable  to  see  how 
any  substantial  error  was  committed  by  the 
court  when  the  jury  were  permitted  to  con- 
sider all  of  the  evidence.  The  mere  fact 
that  reference  was  made  to  the  statute  did 
not  prejudice  the  defendant  when  his  pos- 
session, under  the  circmnstances  clearly 
shown  by  the  evidence,  and  not  disputed,  was 
sufficient  to  carry  the  case  to  the  jury.  He 
had  the  full  benefit  of  the  doctrine  of  reason- 
able doubt  upon  the  whole  evidence,  which 
was  submitted  to  the  jury,  and  the  case  was 
fairly  tried. 

BROWN,  J.  (dissenting).  I  dissent  from  so 
much  of  the  opinion  of  the  court  as  under- 
takes to  sustain  the  constitutionality  of  sec- 
tion 3,  c.  434,  p.  450,  Pub.  Laws  1903,  relat- 
ing to  the  citizens  of  Union  county,  to  wit 
**That  If  any  person  other  than  licensed  re- 
tail dealers  imder  said  laws  shall  keep  In  his 
possession  liquors  to  the  quantity  of  more 
than  a  quart  within  said  county  it  shall  be 
prima  facie  evidence  of  his  keeping  it  fo? 
sale  within  the  meaning  of  this  act''    The 
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eyldence  of  giUlt  In  Gannon's  Case,  supra, 
the  act  made  the  possession  of  a  junk  seller 
of  secondhand  bottles  and  kegs  presumptive 
evidence  of  the  unlawful  use.  In  Santo's 
Case,  supra,  the  statute  made  the  keeping  of 
liquor  in  any  other  place  than  the  dwelling 
or  Its  dependencies  prima  facie  evidence  of 
keeping  liquor  with  intent  to  sell.  These 
acts  were  all  sustained.  See,  also,  Lincoln 
V.  Smith,  supra;  Am.  Fur  Co.  v.  U.  S.,  2  Pet 
358^  7  L.  Ed.  460.  Notwithstanding  the  de- 
cision In  Beswick's  Oase,  supra,  we  find  the 
Supreme  Court  of  Rhode  Island  at  the  same 
term,  in  State  v.  Mellor,  18  R.  I.  666,  holding 
that  a  statute  providing  that  evidence  of  the 
sale  or  keeping  of  intoxicating  liquors  for 
sale  shall  be  evidence  that  the  sale  or  keep- 
ing is  illegal,  was  valid;  the  court  saying: 
''This  inference  or  presumption,  without  the 
aid  of  the  statute,  would  not  be  available  as 
legal  evidence,  but  we  think  that  it  was  in 
the  power  of  tiie  General  Assembly  to  make 
It 'so;  and,  when  it  once  becomes  evidence^ 
it  Is  for  the  jury,  not  the  court,  to  say  wheth- 
er or  not  It  is  sufficient  to  prove  the  fact,  for 
the  proof  of  which  it  is  adduced."  We  know 
of  no  rule  based  upon  sufficiently  general  ob- 
servation or  experience  which  would  enable 
this  court  to  say,  as  matter  of  law,  that  the 
keeping  of  more  than  a  quart  of  liquor  in 
one's  possession  has  no  relation  to  an  Intent 
to  sell.  It  will  be  observed  that  this  is  a 
local  statute,  applying  only  to  the  county  of 
Union.  Upon  what  basis  the  Legislature 
adopted  the  standard,  we  are  not  informed. 
There  Is  no  evidence  before  us  how  much 
liquor  Is  usually  kept  for  private  or  domestic 
use  by  citizens  of  that  county.  The  evidence 
in  this  case  is  the  extent  of  our  Information. 
Certainly  there  is  nothing  here  to  bring  us 
to  the  conclusion  that  the  standard  fixed  is 
so  unreasonable  and  arbitrary  as  to  have  no 
relation  to  the  offense  charged.  An  exam- 
ination of  a  large  number  of  cases  from 
those  states  which  have  enacted  repressive 
legislation  in  regard  to  the  liquor  traffic 
shows  that  it  has  been  foimd  necessary  to 
incorporate  this  and  similar  provisions  in 
their  statutes,  and  the  courts  of  such  states 
have,  with  the  exception  of  the  one  case 
in  Rhode  Island,  uniformly  sustained  them. 
That  court  has  sustained  statutes  similar  to 
the  one  before  us.  If  we  should  say  that 
the  keeping  of  "more  than  a  quart"  has  no 
relation  to  the  offense,  what  standard  shall 
we  set?  Upon  what  more  rational  basis 
could  we  fix  the  limit — at  a  gallon  or  any 
other  quantity?  It  is  not  our  province  or 
duty  to  supervise  the  legislative  mind  In 
this  regard.  To  the  suggestion  that  this  law 
may  be  abused  In  its  execution,  and  the  per- 
sonal and  property  rights  of  the  citizen  in- 
vaded. It  Is  sufficient  to  say  that  human  wis- 
dom has  never  yet  devised  any  system  of 
legislation  or  Jurisprudence  to  which  the  same 
objection  may  not  be  urged.  It  would  be 
difficult  to  find  any  principle  of  the  common 
law  or  any  statutory  law  whldi  does  not 


contain  within  itself  the  germ  from  which 
an  oppressive  administration  may  not  de- 
velop. After  all  that  can  be  said  and  done, 
the  safety  of  the  citizen  is  dependent  upon 
the  observance  and  enforcement  of  his  con- 
stitutional rights,  as  interpreted  and  enforced 
by  officers  of  his  own  selection.  As  was  said 
by  a  great  jurist  and  statesman,  whose  life 
was  devoted  to  the  defense  of  constitutional 
liberty,'  "There  is  nothing  more  easy  than 
to  Imagine  a  thousand  tyrannical  things 
which  the  Legislature  may  do  if  its  members 
forget  all  their  duties,  disregard  utterly  the 
obligations  they  owe  to  their  constituents, 
and  recklessly  determine  to  trample  upon 
right  and  justice."  Black,  J.,  in  Sharpless 
V.  Mayor,  supra.  While  we  are  to  keep  a 
watchful  eye,  clear  mind,  and  firm  hand  upon 
every  threatened  Invasion  of  the  constitu- 
tional guaranties  of  the  citizen,  we  are  to 
accord  to  the  several  departments  of  the  gov- 
ernment, and  those  who  may  administer 
them,  the  same  Jealous  regard  in  that  re- 
spect which  we  ourselves  exercise. 

As  Indicating  the  purpose  of  the  General 
Assembly,  in  Its  desire  to  suppress  the  liquor 
traffic  In  the  county  of  Union,  In  response,  as 
we  must  assume,  to  the  wishes  of  the  citizens 
of  that  county,  we  note  that  it  has  carefully 
guarded  the  sanctity  of  the  dwelling  by  re- 
quiring any  person  applying  for  a  warrant 
to  search  suspected  premises  to  file  an  af- 
fidavit setting  forth  that  the  affiant  has  rea- 
son to  believe  that  the  owner  of  such  prem- 
ises is  keeping  for  sale  liquors  as  prohibited 
by  this  act,  which  reasons  shall  be  set  forth 
in  the  affidavit,  and,  if  the  Justice  of  the 
peace  shall  deem  such  reasons  sufficient,  he 
shall  issue  his  warrant.  It  will  thus  be  seen 
that  no  citizen  may  be  disturbed  In  his 
premises,  under  this  statute,  until  a  Judicial 
officer  shall  determine,  upon  sworn  evidence, 
that  sufficient  reason  exists  therefor.  While 
the  statute  may  be  open  to  criticism  In  re- 
spect to  its  rigid  provisions,  such  criticism 
must  be  addressed  to  the  legislative  depart- 
ment of  the  government,  which  Represents 
and  gives  expression  to  "the  state's  collected 
will,"  rather  than  to  us,  who  are  confined 
to  the  question  of  its  validity,  measured  by 
the  Constitution  of  the  state. 

The  defendant  next  suggests  that  the  stat- 
ute violates  the  Constitution,  in  that  it  pre- 
scribes a  rule  of  evidence  applicable  only  to 
the  citizens  of  Union  county,  and  not  to  oth- 
er counties  in  the  state.  The  force  of  this 
contention  depends  upon  the  power  of  the 
Legislature  to  declare  that  the  keeping  of 
spirituous  liquors  with  Intent  to  sell  in  Un- 
ion county  is  a  misdemeanor,  or,  in  other 
words,  to  pass  statutes  of  local  application 
upon  the  subject  This  power  has  been  so 
long  recognized  by  the  court  and  exercised 
by  the  Legislature  that  we  do  not  deem  it 
necessary  to  re-examine  the  foundations  up- 
on which  it  rests.  In  State  v.  Muse,  20  N. 
C.  463,  Ruffin,  0.  J.,  says:  "There  can  be  no 
doubt  that  the  Legislature  hath  powar,  and 
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that  there  is  an  obligation  tn  sound  morals 
and  true  policy  on  that  body,  to  protect  the 
decency  of  divine  worship  by  prohibiting 
any  actual  Interniption  of  those  engaged  in 
worship,  or  any  practices  at  or  near  the  place 
in  which  the  Legislature  may  see  a  tendency 
to  produce  such  interruptions."  The  act  re- 
ferred to  prohibited  the  sale  of  spirituous 
liquors  near  a  church.  This  court,  in  State 
y.  Joyner,  Si  N.  C.  587,  says:  "Nor  is  the 
competency  of  the  Legislature  to  pass  local 
acts  such  as  the  present  now  open  to  ques- 
tion. The  power  has  been  so  long  and  so 
often  exercised  and  recognized  in  cases  com« 
ing  before  this  and  other  courts  that  its  ex- 
istence must  be  considered  as  settled." 
State  r.  Stovall,  103  N.  0.  416,  8  S.  B.  900; 
Black  on  Intoxicating  Liquor,  i  40.  The 
power  to  pass  the  law  of  local  application 
being  conceded,  we  are  unable  to  perceive 
any  reason  why  the  Legislature  may  not 
prescribe  rules  of  evidence,  within  the  11m- 
ItatiODB  fixed,  applicable  to  charges  for  its 
violation;  nor  are  we  dted  to  any  authori- 
ties to  the  contrary. 

The  defendant  suggests  that  the  statute 
violates  article  14,  i  1,  of  the  federal  Oonsti- 
tntlon,  which  prohibits  any  state  from  mak- 
ing or  enforcing  any  law  which  denies  to 
any  person  within  its  Jurisdiction  equal  pro- 
tection of  the  law.  The  question,  viewed 
from  this  standpoint,  has  been  so  thoroughly 
and  ably  discussed  and  settled  by  the  Su- 
preme Gourt  of  the  United  States  in  Mugler 
V.  Kansas,  l28  U.  8.  623,  8  Sup.  Gt  273,  31 
L.  Bd.  205,  that  we  do  not  deem  it  necessary 
to  do  more  than  refer  to  that  case. 

It  is  seriously  insisted,  however,  that  to 
sustain  this  act  would  be  to  overrule  State 
V.  Divine,  98  N.  0.  778,  4  S.  B.  477.  We  have 
carefully  examined  the  opinion  of  the  chief 
justice  in  that  case,  and  find  nothing  in  the 
question  decided  which  conflicts  with  the 
conclusion  at  which  we  have  arrived.  The 
defendant  was  indicted  under  a  statute  con- 
taining very  peculiar  provisions,  the  only  one 
of  which  it  is  necessary  to  be  considered 
here  Is  that  declaring  that,  when  any  live 
stock  should  be  killed,  or  Injured  by  any  car 
or  engine  running  on  a  railroad  in  certain 
enumerated  counties,  such  injury  should  be 
a  misdemeanor;  that  the  president,  super- 
intendent, engineer,  or  conductor  may  be  in- 
dicted therefor.  It  was  further  provided 
that,  when  any  stock  was  killed  or  injured 
In  such  counties,  it  would  be  prima  facie 
evidence  of  negligence.  The  defendant  (su- 
perintendent of  the  road)  was  Indicted  under 
the  statute.  The  Jury  found  that  the  defend- 
ant was  not  upon  the  train  or  engine  when 
the  stock  was  injured,  and  In  no  way  con- 
nected therewith.  The  eminent  counsel  for 
the  defendant  insisted,  among  other  mani- 
fest reasons,  that  the  statute  was  Invalid  for 
that  it  rendered  the  act  criminal  In  one  lo- 
cality which  was  not  so  in  another,  and  rais- 
ed out  of  an  act  done  by  one  employ^  a  pre- 
sumption of  guUt  against  another  employ6» 


who  did  not  in  any  way  participate  in  it. 
This  court  sustained  the  objection.  The  dis- 
tinction between  the  statute  then  under  con- 
sideration and  the  one  before  us  is  manifest 
The  act  which  was  made  the  prima  facie 
evidence  of  guilt  in  our  case  can  be  commit- 
ted only  by  the  person  accused.  The  "keep- 
ing" made  prima  facie  evidence  must  be  the 
personal  act  of  the  defendant 

We  have  given  to  the  questions  discussed 
by  the  defendant's  able  and  zealous  counsel 
more  than  usual  consideration.  His  honor 
carefully  guarded  the  right  of  the  defendant 
to  be  tried  by  a  Jury  of  his  county,  and  con- 
victed only  when  they  were  satisfied  beyond 
a  reasonable  doubt  upon  the  whole  of  the  evi- 
dence, that  he  kept  liquor  for  sale;  expressly 
stating  to  the  Jury  tliat,  if  the  state  had  not 
thus  satisfied  them  upon  all  the  testimony, 
they  should  return  a  verdict  of  not  guilty.  It 
would  seem  that,  in  the  light  of  the  testi- 
mony, no  other  conclusion  could  have  been 
reached. 

No  error. 

WALKER,  J.  (concurring  in  result). .  Hav- 
ing with  him  so  large  a  quantity  of  liquor, 
in  packages  of  different  size,  and  covered 
over  with  a  lap  robe,  was  sufficient  of  itself 
to  constitute  prima  fade  evidence  of  the  de- 
fendant's guilty  possession.  When  proof  of 
a  certain  fact  Is  made  prima  facie  evidence 
of  the  main  fact  to  be  established,  the  law 
does  not  mean  that  there  is  any  presumption 
of  guilt  thereby  created,  but  that  there  is 
sufiicient  evidence  to  go  to  the  Jury,  and  up- 
on which  they  may  convict,  if  there  is  no 
countervailing  testimony.  It  does  not  shift 
the  burden  of  proof,  but  the  state  is  still 
required  to  prove  its  case  beyond  a  reason- 
able doubt  Wig.  Bv.  S  2494  (2);  Womble 
V.  Grocery  Ca,  135  N.  C.  474,  47  S.  B.  493. 
The  case  was  submitted  to  the  Jury  in  this 
view  of  the  law,  ^nd  I  am  unable  to  see  how 
any  substantial  error  was  committed  by  the 
court  when  the  Jury  were  permitted  to  con- 
sider all  of  the  evidence.  The  mere  fact 
that  reference  was  made  to  the  statute  did 
not  prejudice  the  defendant  when  his  pos- 
session, under  the  circumstances  clearly 
shown  by  the  evidence,  and  not  disputed,  was 
sufficient  to  carry  the  case  to  the  Jury.  He 
had  the  full  benefit  of  the  doctrine  of  reason- 
able doubt  upon  the  whole  evidence,  which 
was  submitted  to  the  Jury,  and  the  case  was 
fairly  tried. 

BROWN,  J.  (dissenting).  I  dissent  from  so 
much  of  the  opinion  of  the  court  as  under- 
takes to  sustain  the  constitutionality  of  sec- 
tion 3,  c.  434,  p.  450,  Pub.  Laws  1903,  relat- 
ing to  the  citizens  of  Union  county,  to  wit 
"That  if  any  person  other  than  licensed  re- 
tail dealers  under  said  laws  shall  keep  in  his 
possession  liquors  to  the  quantity  of  more 
than  a  quart  within  said  county  it  shall  be 
prima  facie  evidence  of  his  keeping  it  tot 
sale  within  the  meaning  of  this  act"    The 
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provisions  of  this  act  make  it  an  indictable 
offense  to  keep  liquor  in  one's  possession 
with  intent  to  sell  it,  and  at  the  same  time 
prohibit  the  sale  of  intoxicating  liquors  with- 
in the  county  of  Union.  Irrespective  of  the 
provisions  of  the  act,  I  am  of  opinion  that 
there  was  sufficient  testimony  to  be  submits 
ted  to  the  Jury  that  the  defendant  did  have 
in  his  possession  liquor  with  intent  to  sell  it 
But  inasmuch  as  his  honor,  in  charging  the 
jury,  gave  force  and  effect  to  the  prima  facie 
case  contemplated  by  the  statute,  I  think  a 
new  trial  should  be  granted,  because  it  is 
impossible  for  us  to  determine  upon  what 
view  of  the  evidence  the  jury  rendered 
their  verdict  I  am  of  opinion  that  the  Leg- 
islature has  no  power  to  declare  that  the 
mere  possession  of  more  than  a  quart  of  liq- 
uor shall  be  prima  facie  evidence  that  the 
possessor  intends  to  sell  it,  and  thereby  sub- 
ject himself  to  the  penalties  and  pains  of  a 
criminal  prosecution.  The  Legislature  has 
not  seen  fit  even  if  it  had  the  power  to  do  so, 
to  prohibit  the  use  and  possession  of  intox- 
icating liquors  within  Union  county.  It  has 
only  prohibited  the  keeping  in  possession  of 
intoxicating  liquors  with  Intent  to  sell.  The 
possession  and  use  of  intoxicating  liquors  are 
lawful  acts,  which  any  citizen  of  that  county 
may  do  with  impunity.  The  Legislature  has 
very  extensive  powers  In  respect  to  fixing, 
changing,  or  modifying  the  rules  of  evidence 
to  be  applied  by  the  courts;  but  the  exercise 
of  this  power  in  relation  to  criminal  proceed- 
ings is  subject  to  very  important  limitations 
prescribed  by  the  organic  law  of  the  country, 
which  Legislatures,  courts,  and  all  others  in 
authority  must  respect  Among  other  limita- 
tions, the  Legislature  cannot  deprive  any  cit- 
izen of  Union  county  of  that  equal  protection 
of  the  laws  of  the  land  which  is  guarantied 
by  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States;  nor  can  it  de- 
prive such  citizen  of  the  protection  of  that 
fundamental  principle  which  declares  him  to 
be  innocent  until  he  is  proven  guilty  to  the 
full  satisfaction  of  a  jury  of  his  peers.  This 
presumption  of  innocence  is  thrown  around 
the  accused,  and  he  is  entitled  to  it  at  every 
stage  of  the  legal  proceedings  instituted 
against  him.  In  prosecutions  under  the  liq- 
uor laws,  there  have  been  many  legislative 
provisions  in  the  different  states  tending  to 
facilitate  the  conviction  of  offenders  by  ad- 
mitting presumptive  or  indirect  proof  of  cer- 
tain facts,  and  generally  these  acts  have 
been  so  framed  as  to  meet  with  no  valid  con- 
stitutional objection,  but  there  is  one  under- 
lying principle  which  has  been  observed  in 
the  preparation  of  all  such  acts  except  the 
one  now  under  consideration.  "In  criminal 
cases  the  limitation  has  been  imposed  that 
the  acts  declared  prima  facie  evidence  of  the 
crime  must  have  some  relation  to  the  crim- 
inal act  and  tend  to  prove  the  crime."  Jones 
on  Evidence,  vol.  1,  §  1^4,  and  cases  cited. 

One  of  the  most  sacred  rights  which  guard 
th«  liberty  of  the  citizen  in  this  and  all  other 


states  of  this  Union  Is  the  presumption  of 
innocence  which  the  law  throws  around  him. 
While  the  Legislature  may  make  certain  acts 
of  the  individual,  and  certain  facts  con- 
nected with  him,  prima  facie  evidence  of 
guilt,  yet  it  is  everywhere  conceded  that  the 
act  is  obnoxious  to  the  organic  law  unless 
the  facts  have  some  tendency  to  prove  guilt 
In  other  words,  the  Legislature  cannot  by  its 
arbitrary  will  give  to  a  perfectly  lawful  and 
innocent  act  an  unlawful  and  criminal  effect 
or  draw  from  acts  warranted  by  law,  and 
which  every  one  may  rightfully  do,  an  un- 
lawful, improper,  and  criminal  intent  By 
this  act  the  Legislature  has  withdrawn  from 
the  citizens  of  Union  county  the  equal  pro- 
tection of  the  law  which  is  given  to  the  other 
citizens  of  the  state.  In  no  other  county  in 
North  Carolina  is  the  citizen  so  situated  that 
he  may  perform  a  perfectly  lawful  act  and 
enjoy  a  legal  right  and  at  the  same  time, 
by  the  mere  force  of  an  arbitrary  statute, 
have  inferred  from  it  a  wrongful  and  crim- 
inal intent  The  question  as  to  what  Is  a 
denial  of  the  equal  protection  of  the  laws  is 
one  which  has  been  before  the  Supreme 
Court  of  the  United  States  in  a  great  many 
cases.  The  decisions  of  the  highest  courts  of 
the  states  will  show  that  it  is  one  not  easily 
determined.  No  rule  can  be  formulated  that 
will  cover  every  case,  but  it  has  been  gener- 
ally said  that  no  person  or  class  of  persons 
shall  be  denied  the  same  protection  of  the 
laws  which  is  enjoyed  by  other  persons  or 
other  classes  in  the  same  jurisdiction  and 
in  like  circumstances.  Missouri  v.  Lewis, 
101  U.  S.  31,  25  L.  Ed.  989.  Justice  Field 
says  in  Barbier  v.  Connolly,  113  U.  S.  27,  5 
Sup.  Ct  357,  28  L.  Ed.  928,  that  '*the  fouz^ 
teenth  amendment  means  that  equal  protee^ 
tion  and  security  shall  be  given  to  all  per- 
sons under  like  circumstances  In  the  enjoy* 
ment  of  their  personal  and  civil  rights." 
**Due  process  of  law  and  the  equal  protection 
of  the  laws  are  secured  if  the  laws  operate 
on  all  alike,  and  do  not  subject  individuals 
to  an  arbitrary  exercise  of  the  powers  of 
government*'  Duncan  v.  Missouri,  152  U.  S. 
377,  14  Sup.  Ct  670,  88  L.  Ed.  486.  No  duty 
rests  more  imperatively  upon  the  courts  than 
the  enforcement  of  these  fundamental  pro- 
visions intended  to  secure  with  equality  the 
rights  which  are  the  foundation  of  all  free 
government  It  doubtless  conduces  greatly 
to  the  peace,  happiness,  and  morality  of  a 
community  to  prohibit  the  illicit  sale  of  In- 
toxicating liquors;  but  in  doing  so  It  is  of 
equal,  If  not  greater,  importance  that  the 
fundamental  rights  of  the  citizen  under  our 
organic  law  should  not  be  ruthlessly  de- 
stroyed. "The  state  has  undoubtedly  the 
power,  by  proper  legislation,  to  protect  the 
public  morals,  the  public  health,  and  the  pub- 
lic safety;  but  If  by  their  necessary  opera- 
tion its  regulations  looking  to  either  of  these 
ends  amount  to  a  denial  to  persons  within  its 
jurisdiction  of  the  equal  protection  of  the 
laws,  they  must  be  deemed  unconstituttonal 
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and  YoliL"  Connolly  r.  Sewer  Pipe  Oo.,  184 
U.  S.  558,  22  Sup.  Ct  439,  46  L.  Ed.  679. 

I  do  not  question  the  right  of  the  Liegisla- 
ture  to  make  the  possession  of  intoxicating 
liquors  with  Intent  to  sell  an  indictable  of- 
fense, any  more  than  I  question  iti  right  to 
prohibit  the  sale  of  it  entirely  within  the  en- 
tire state,  or  any  county  or  township  in  it; 
but  I  do  deny  its  right,  in  the  prosecution  of 
crime  under  such  laws,  to  take  away  from 
the  citizen  the  fundamental  rights  which 
are  thrown  around  him  to  protect  him  from 
the  penalties  and  pains  of  a  criminal  prose- 
cution. 

It  will  be  seen  by  an  examination  of  the 
cases,  I  think,  that  there  is  absolutely  no  au- 
thority against  the  position  I  hare  taken,  al- 
though innumerable  cases  can  be  found  in 
which  the  Legislature  has  made  the  posses- 
sion of  Intoxicating  liquors  in  certain  cases, 
and  under  certain  circumstances,  prima  facie 
evidence  of  an  intent  to  sell.  But  I  do  not 
think  my  Brethren  can  find  any  statute 
where  the  mere  fact  of  the  possession  of 
three  pints  of  intoxicating  liquors  under  any 
and  all  circumstances  has  ever  been  made 
prima  facie  evidence  of  a  criminal  intent  to 
sell,  or  where  any  such  statute  has  ever  been 
upheld  by  any  court  in  this  country.  I  refer 
to  a  number  of  cases:  State  v.  Cunningham, 
25  Conn.  195;  State  ▼.  Morgan,  40  Conn.  44; 
Commonwealth  y.  Wallace^  7  Gray  (Mass.) 
222;  Black  on  Intoxicating  Liquors,  S  60.  In 
most  of  these'  cases  the  statutes  under  con- 
sideration relate  to  certain  houses  wherein 
liquor  is  found.  Some  of  them  provide  that, 
where  liquor  is  delivered  in  certain  quanti- 
ties, such  delivery  shall  be  sufficient  evidence 
of  sale.  State  v.  Hurley,  64  Me.  562.  Other 
statutes  provide  that,  where  persons  are  seen 
drinking  intoxicating  liquor  on  certain  prem- 
ises, it  shall  be  prima  facie  evidence  that  It 
was  sold  by  the  occupant  of  such  premises 
with  intent  to  be  drunk  thereon.  Statutes 
have  been  upheld  which  provided  that  proof 
of  the  finding  of  liquor  in  the  possession  of 
the  accused  under  certain  circumstances 
specified  in  the  act  shall  be  received  and  act- 
ed upon  by  the  court  as  presumptive  evidence 
that  such  liquor  was  kept  or  held  for  sale 
contrary  to  law.  Again,  the  notorious  char> 
acter  of  certain  premises,  when  proven,  has 
been  held  to  be  prima  fade  evidence  of  cer^ 
tain  facts.  The  statutes  are  too  numerous  to 
set  out  or  comment  upon  at  length.  Suffice  it 
to  say  that  all  of  them  contain  specific  dr- 
-cumstances  or  relate  to  cei-tain  premises,  and 
none  of  them  provide  that  the  mere  fact  of 
the  possession  of  a  quantity  of  liquor  exceed- 
ing a  quart,  without  any  exception  whatever, 
shall  be  prima  facie  evidence  of  crime. 

In  Commissioners  v.  Merchant,  103  N.  Y. 
148,  8  N.  E.  485,  Judge  Earle  says:  "It 
would  not  be  possible  to  uphold  a  law  which 
made  an  act  prima  fade  evidence  of  crime 
which  had  no  relation  to  a  criminal  act 
and  no  tendency  whatever  by  itself  to  prove 
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a  criminal  act  ^  •  •  But  such  Is  not  the 
effect  of  declaring  any  circumstance  or  any 
evidence,  however  alight  prima  facie  evi- 
dence of,  a  fact  to  be  established,  leaving 
the  adverse  party  at  liberty  to  rebut  it  Here 
the  act  which  is  made  prima  fade  evidence 
of  an  illegal  sale  takes  place  upon  the  prem- 
ises of  the  person  charged.  It  has  some  rela- 
tion to,  and  furnishes  some  evidence  of,  an 
illegal  sale,  and  occurs  in  a  place  where  liq- 
uors are  authoriased  to  be  kept  and  sold." 
Judge  Peckham,  now  of  the  Supreme  Court 
of  the  United  States,  in  People  v.  Cannon, 
139  N.  Y.  43,  84  N.  E.  762,  86  Am.  St  Rep. 
668,  says:  ''It  cannot  be  disputed  that  the 
courts  of  this  and  other  states  are  commit- 
ted to  the  general  prindple  that  even  in 
criminal  prosecutions  the  Legislature  may, 
with  certain  limitationB,  enact  that  where 
certain  facts  have  been  proved  they  shall  be 
prima  fade  evidence  of  the  existence  of  the 
main  fact  in  question.  The  limitations  are 
that  the  fact  upon  which  the  presumption  is 
to  rest  must  have  some  fair  relation  to,  oe 
natural  connection  with,  the  main  fact  The 
Inference  of  the  existence  of  the  main  fact 
because  of  the  existence  of  the  fact  actually 
proved,  must  not  be  merely  and  inirely  arbi- 
trary." In  State  v.  Shank,  74  Iowa,  652,  38 
N.  W.  525,  it  is  said:  **The  defendant  being 
authorized  to  keep  liquors  for  lawful  pur- 
poses, no  presumption  arises  against  him 
that  they  are  kept  for  unlawful  purposes. 
The  law  will  presume,  in  the  absence  of 
proof  to  the  contrary,  that  the  defendant 
kept  them  for  lawful  purposes,  for  men  are 
presumed  to  act  in  obedience  to  the  law 
where  their  acts  are  not  shown  to  be  unlaw- 
fuL"  The  Supreme  Court  of  Indiana  says: 
''We  should  unhesitatingly  declare  a  stat- 
ute void  which  attempted  to  enact  that  a  per- 
son should  be  convicted  of  an  offense  upon 
proof  of  facts  which  might  be  consistent  with 
innocence,  yet  it  has  often  been  held  that 
the  Legislature,  In  defining  a  crime,  may  also 
enact  that  proof  of  facts  which  are  univer- 
sally recognized  as  indicating  guilt  shall  be 
suffldent  prima  fade  evidence  of  the  commis- 
sion of  the  offense  defined  by  statute." 
Voght  V.  State,  124  Ind.  361,  24  N.  E.  681. 
In  the  case  of  People  v.  Lyon,  27  Hun  (N.  Y.) 
180,  Judge  Lamed  says:  "In  the  present 
case  the  defendant  is  charged  with  having 
sold  liquor  with  intent  that  it  should  be 
drunk  on  the  premises.  It  is  right  to  have 
the  question  tried  by  jury.  That  means  that 
the  jury  are  to  determine  from  their  own 
Judgment  upon  the  facts  legally  given  in  evi- 
dence whether  or  not  the  defendant  is  guilty. 
If  the  Legislature  can  declare  that  a  certain 
fact  is  prima  fade  evidence  of  the  defend- 
ant's guilt  such  a  declaration  means  that  the 
jury  must  convict  unless  the  defendant  ex- 
plains away  this  evidence."  In  giving  a  num- 
ber of  pertinent  illustrations,  the  learned 
Judge  says:  "If  the  Legislature  can  legally 
enact  such  a  dause^  they  might  enact  that 
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if  a  dead  body  were  found  In  any  house,  that 
should  be  XMrlma  facie  evidence  that  the  occu- 
pant of  the  house  had  murdered  the  deceas- 
ed, because  the  legislative  enactment  is  pure- 
ly arbitrary,  and  need  have  no  regard  to  the 
connection  or  want  of  connection  between 
the  evidence  and  the  conclusion  which  Is  to 
be  proved."  In  State  v.  Beswick,  13  R.  L 
218,  48  Am.  Rep.  26,  the  court  says:  "It  will 
be  observed  that  the  statute  makes  proof  of 
the  facts  mentioned  in  It  not  only  evidence 
against  the  accused,  but  prima  facie  evidence 
of  his  guilt,  so  that  upon  proof  of  that  it  is 
the  duty  ol  the  Jury  to  convict  unless  the 
presumption  is  rebutted  by  other  evidence. 
•  •  •  We  have  carefully  considered  the 
question,  and  have  come  to  the  conclusion 
that  the  statute  Is  not  constitutional.  It  vir- 
tually strips  the  accused  of  the  protection  of 
the  common-law  maxim  that  every  person  is 
to  be  presumed  Innocent  until  he  is  proved 
guilty,  which  is  recognized  in  the  Constitu- 
tion as  a  fundamental  principle  of  Jurispru- 
dence. •  •  •  Certainly  the  accused  does 
not  have  the  Judgment  of  a  Jury  if  the  Jury 
is  compelled  by  an  artificial  rule  to  convict 
him  upon  proof  of  a  fact  which  is  consistent 
with  his  innocence.  •  •  •  Suppose  the 
General  Assembly  were  to  enact  that,  if  any 
person  was  generally  reputed  to  be  guilty  of 
murder,  it  should  be  prima  facie  evidence  of 
his  guilt  Could  it  be  said  that  his  life  or 
liberty  had  been  taken  from  him  by  the  Judg- 
ment of  his  peers?  •  •  •  Indeed,  to  hold 
that  a  Legislature  can  create  artificial  pre- 
sumptions of  guilt  from  facts  which  are  con- 
sistent with  innocence  is  to  hold  that  it  has 
the  power  to  take  away  from  the  Judicial 
trial  the  very  element  which  makes  it  Judi- 
cial. *  *  ^  It  is  true  the  accused  has  the 
right  of  defense,  and,  if  he  can  adduce  sat- 
isfactory evidence,  he  may  rebut  the  statuto- 
ry presumption,  but  the  production  of  such 
evidence  is  not  always  easy,  even  with  the 
right  to  testify  in  his  own  behalf."  In  State 
V.  Beach  (Ind.  Sup.)  43  N.  B.  951,  it  is  said: 
"A  law  which  makes  an  act  prima  fade  evi- 
dence of  crime,  which  has  no  tendency  what- 
ever to  establish  a  criminal  act,  is  unconsti- 
tutional and  void." 

The  right  of  which  the  Legislature  de- 
prives the  citizens  of  Union  county  is  proba- 
bly the  most  sacred  and  valuable  of  all  the 
rights  guarantied  to  the  citizens  of  this  coun- 
try in  our  national  and  state  Constitutions. 
The  words  "due  process  of  law"  and  "equal 
protection  of  the  laws^"  as  used  in  the  four- 
teenth amendment,  mean  practically  one  and 
the  same  thing.  The  words  "the  law  of  the 
land"  were  borrowed  from  Magna  Charta, 
and  have  a  recognized  significance.  Judge 
Cpoley,  in  his  work  on  Constitutional  Limita- 
tions, §  355,  cites  with  approval  a  definition 
by  Judge  Edwards  in  Westervelt  v.  Qregg,  12 
N.  Y.  202,  62  Auk  Dec.  160:  "Due  process 
of  law  uxidoubtedly  means  in  the  due  course 
of  legal  proceedings,  according  to  those  rules 
and  forms  which  have  been  established  for 


the  protection  of  private  rights.**  The  effect 
in  criminal  prosecutions  is  to  secure  to  the 
accused  a  Judicial  trial  according  to  the  gen- 
eral principles  of  the  common  law,  and  not 
in  violation  of  those  fundamental  rules  which 
have  been  established  by  the  common  law  for 
the  protection  of  the  citizen.  Among  these 
rules  there  is  none  which  is  more  fundamen- 
tal than  the  rule  that  every  i)erson  shall  be 
presumed  innocent  until  he  is  proven  guilty. 
"This  rule."  said  Judge  Selden  in  People  v. 
Toynbee,  2  Parker,  Cr.  R.  490,  "will  be  found 
incorporated  into  many  of  our  state  Constitu- 
tions, and  is  one  of  those  rules  which  in  our 
Constitutions  are  compressed  into  the  brief 
but  significant  phrase,  'due  process  of  law.*  ** 
In  the  case  of  State  r.  Divine,  98  N.  C.  783. 
4  S.  E.  483,  Chief  Justice  Smith  quotes  with 
approval  from  Judge  Cooley's  Constitution- 
al Limitations,  p.  309:  "The  mode  of  in- 
vestigating the  facts,  however,  is  the  same 
in  all,  and  this  is  through  a  trial  by  Jury 
surrounded  by  certain  safeguards,  which  are 
a  well-understood  part  of  the  system,  and 
which  the  government  cannot  dispense  with/' 
"Meaning,  as  we  understand,"  says  Judge 
Smith,  "that  the  charge  must  go  bef<»e  the 
Jury,  and  the  guilt  of  the  accused  proved  to 
them,  with  the  presumption  of  innocence  un- 
til this  is  done."  In  Cummings  v.  Missouri, 
4  WaU.  328,  18  L.  Bd.  356»  Mr.  Justice  Field 
says:  "The  clauses  in  question  subvert 
the  presumption  of  innocence,  and  alter  the 
rules  of  evidence  which  heretofore,  under  the 
universally  recognized  principles  of  the  com- 
mon law,  have  been  supposed  to  be  funda- 
mental and  unchangeable."  In  Wynehamer 
V.  People,  18  N.  Y.  446,  the  court  says  that 
"the  Legislature  cannot  subvert  that  f  unda- 
ment«fl  rule  of  Justice  which  holds  that  every 
one  shall  be  presumed  Innocent  until  he  is 
proved  guilty."  In  San  Mateo  v.  Railroad 
(C.  C.)  13  Fed.  T22,  the  Supreme  Court  of  the 
United  States  says:  "Whatever  the  state 
may  do,  it  cannot  deprive  any  one  within  its 
Jurisdiction  of  the  equal  protection  of  the 
laws;  and  by  'equal  protection'  is  meant 
equal  security  under  them  by  every  one,  on 
similar  terms,  in  his  life,  his  liberty,  and  in 
the  pursuit  of  happiness." 

Subjecting  the  statute  under  consideration 
to  the  test  as  laid  down  by  these  autboritieB, 
the  conclusion  to  my  mind  is  irresistible  that 
it  is  obnoxious  to  our  organic  law,  both  fed- 
eral and  state.  What  is  the  fact  to  be  proven 
which  constitutes  the  gravamen  of  the  of- 
fense? It  is  certainly  not  the  mere  pos- 
session of  more  than  one  quart  of  liquor. 
That  is  a  perfectly  lawful  act,  not  only  in 
Union  county,  but  in  every  other  county  in 
North  Carolina.  It  is  the  intent  to  sell  which 
constitutes  the  crime.  Does  the  possession 
of  three  pints  of  liquor  under  any  and  all  cir- 
cumstances, tend  to  prove  that  the  possessor 
intends  to  sell  it?  If  it  does,  the  act  is  con- 
stitutional. It  it  does  not,  it  is  violative  of 
the  organic  law  of  the  land,  if  the  authori- 
ties   I    have    quoted   are    worth   anything. 
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What  l8  there  In  the  mere  possession  of  three 
pints  of  liquor  which  would  tend  In  the  least 
degree  to  Indicate  that  the  owner  of  it  kept 
it  for  sale  or  ever  Intended  to  sell  it?  There 
are  five  thousand  indlvfduals  in  this  country 
who  purchase  liquor  for  their  own  consump- 
tion to  one  who  purchases  it  for  sale.  To 
give  the  act  the  effect  contended  for,  it  must 
be  construed  with  reference  to  the  purpose  of 
the  one,  without  having  any  regard  whatever 
to  the  puri>ose  of  the  five  thousand.  The  act 
must  not  be  tested  by  the  evidence  in  this 
case.  Independent  of  the  act,  I  am  willing 
to  admit  that  the  evidence  was  amply  suffi- 
cient to  support  a  conviction.  But  the  act 
in  question  is  purely  arbitrary,  and  it  has 
been  given  that  effect  It  does  not,  as  the 
cases  I  have  referred  to,  give  any  specified 
circumstances  under  which  the  presumption 
shall  arise.  It  applies  to  the  possession  of 
three  pints  of  wine  with  as  much  force  as 
to  the  possession  of  three  barrels  of  whisky. 
A  lady  who  places  on  her  dinner  table  for 
the  entertainment  of  her  guests  three  pints 
of  claret  is  as  much  a  prima  facie  criminal 
as  the  peddler  who  hauls  around  in  his  cov- 
ered wagon  a  barrel  of  "untaxed  com,"  with 
his  pint  pot  tied  to  the  spigot  The  latter 
might  justly  and  legally  constitute  a  prima 
facie  case  of  'Intent  to  sell,"  but  it  would  be 
impossible  to  infer  such  an  intent  from  the 
former.  The  possession  of  three  pints  of 
liquor  in  ninety-nine  cases  out  of  a  hundred 
Is  far  more  indicative  of  an  Intent  to  drink 
than  of  an  Intent  to  sell.  Yet  the  stat- 
ute makes  no  distinction.  It  "feeds  all  out 
of  the  same  spoon/'  and  Invests  all  persons 
with  equal  criminality  In  the  eyes  of  the 
law,  regardless  of  circumstances  or  surround- 
ings, reason  or  logic.  The  individual  In  Un- 
ion county  who  dares  to  have  in  his  resi- 
dence three  pints  of  scuppemong  wine,  pre- 
scribed as  a  tonic  for  his  ailing  wife,  is  in 
danger  of  having  his  liberty  taken  from  him, 
and  sent  to  break  rock  upon  the  county 
roads,  by  virtue  of  a  few  little  words  in  this 
statute.  It  will  not  do  to  say  that  no  Jury 
would  convict  a  man  under  such  circumstan- 
ces. He  is  placed  on  the  defensive.  The 
shield  and  panoply  of  innocence  is  stripped 
from  him,  and  he  is  at  the  mercy  of  12  men. 
Fanaticism  has  done  worse  things  than  con- 
victing a  man  under  such  circumstances,  how- 
ever unjustifiable  we  think  It  may  be.  This 
protection  is  given  to  the  citizen  not  to  pre- 
vent his  conviction  alone  when  charged  with 
crime,  but  it  is  given  him  to  protect  him  from 
unjust,  improper,  mortifying,  and  expensive 
criminal  prosecutions,  and  it  is  the  most 
valuable  and  priceless  possession  the  individ- 
ual has.  The  citizens  of  Union  county  are  as 
much  entitled  to  it  as  any  other  citizens  of 
North  Carolina  or  the  United  States. 

The  court  does  not  undertake  to  explain 
how  the  possession  of  more  than  a  quart  of 
liquor  can  possibly  be  significant  of  a  pur- 
pose to  sell,  and  I  am  at  a  loss  to  know. 
The  mere  possession  of  three  pints  of  liq- 


uor is  no  more  Indicative  of  the  owner's  pur- 
pose and  Intent  in  delation  to  it  than  is  the 
possession  of  three  pints  of  flour,  meal,  or 
anything  else.  Men  sell  liquor,  it  is  true, 
and  so  they  do  other  things;  but.  Inasmuch 
as  the  vast  majority  are  buyers  of  such  arti- 
cles, and  not  sellers,  I  fail  to  see  how  mere 
possession  of  so  small  a  quantity  indicates 
an  Intent  to  sell  as  strongly  as  it  does  a 
purpose  to  consume.  Unless  the  court  can 
show  that  the  possession  of  such  a  quantity 
of  liquor  Indicates  a  purpose  to  sell,  it 
must  hold  that  the  Legislature  can  by  ar- 
bitrary enactment  make  a  perfectly  innocent 
and  lawful  act  evidence  of  a  criminal  intent 
although  such  act  has  no  tendency  to  prove 
guilt  And  such  is  really  the  effect  of  the 
decision  in  this  case. 

I  have  cited  from  the  opinions  in  a  few  of 
the  leading  precedents  referred  to  in  the 
judgment  of  the  court  and  the  citations  sus- 
tain fully  my  contention.  All  the  statutes 
referred  to  in  the  opinion  of  the  court  or  in 
the  cases  cited  therein,  make  certain  acts 
which  tend  to  prove  guilt  prima  fade  evi- 
dence of  it  None  of  them  undertake  to 
make  a  purely  lawful  act  from  which  no 
lawful  intent  and  purpose  can  be  reasonably 
inferred,  evidence  of  crime.  But  all  the 
cases,  without  an  exception,  so  far  as  I 
can  discover,  declare  that  cannot  be  law- 
fully done.  Space  will  not  permit  me  to 
comment  on  all  these  statutes,  but  I  will 
dte  our  own  statute  against  carrying  conceal- 
ed weapons  as  an  illustration.  The  statute 
makes  the  possession  of  the  weapons  named 
in  it  (pistols,  bowle  knives,  etc.)  off  one's 
premises  prima  fade  evidence  of  conceal- 
ment That  act  is  plainly  constitutional. 
Why?  Because  the  weapons  named  in  the 
act  may  be,  and  commonly  are,  carried  in 
the  pocket  and  concealed  from  view.  When 
the  weapon  is  seen  in  the  hand  of  the  owner 
off  his  premises,  it  is  a  fact  tending  to  prove 
that  he  took  it  from  his  pocket,  and  there- 
by had  it  concealed  on  his  person.  If  I  had 
space,  I  could  point  out  the  true  significance 
of  every  act  of  the  Legislature  mentioned  by 
the  court  and  easily  show  that  the  facts 
declared  to  be  prima  fade  evidence  of  crime 
have  some  tendency  to  prove  it  while  the 
fact  stated  in  the  act  under  consideration 
has  no  such  tendency.  The  General  Assem- 
bly, in  my  opinion,  has  just  as  much  right 
to  declare  that,  in  all  indictments  in  Union 
county  for  having  liquor  in  possession  with 
intent  to  sell,  the  defendant  shall  be  pre- 
sumed to  be  guilty,  and  shall  be  required  to 
establish  his  innocence,  as  it  had  to  enact 
the  statute  in  question,  wherein,  by  mere  ar- 
bitrary words,  a  perfectly  lawful  and  inno- 
cent act  is  declared  to  be  prima  fade  evi- 
dence of  a  guilty  Intent  There  are  some 
things  the  General  Assembly  cannot  do.  It 
may  declare  that  hereafter  "black  shall  be 
white,"  but  it  cannot  make  it  so.  Nor  can 
It  lawfully,  by  the  exercise. of  its  arbitrary 
will,  turn  innocence  into  prima  fade  guilt 
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It  has  Just  as  much  right  to  declare  that 
the  possession  of  a  gun  shall  be  prima  fade 
erldence  of  an  Intent  to  kill. 

The  court  declares  that  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  8  Sup.  Ct  273,  31  L.  Ed. 
206,  is  a  plain  authority  that  the  act  under 
consideration  does  not  violate  the  fourteenth 
amendment  to  the  federal  Constitution. 
With  the  utmost  respect  for  the  opinion  of 
my  Brethren,  I  am  constrained  to  say  that 
the  case  has  no  bearing  whatever  on  the 
question  at  Issue  in  this  appeal.  In  Mugler 
v.  Kansas  it  is  decided  (1)  that  the  state  of 
Kansas  had  the  right  to  prohibit  the  manu- 
facture and  sale  of  intoxicating  liquors  with- 
in the  state;  (2)  that  Mugler  could  not  re- 
cdver  the  value  of  his  brewery;  (3)  that,  in 
prosecutions  under  the  Kansas  act,  it  is  not 
necessary  for  the  state  to  affirmatively  prove 
that  the  defendant  did  not  have  a  permit  to 
sell  intoxicating  liquors.  I  do  not  contro- 
vert anything  decided  in  that  case.  The 
third  proposition  has  always  been  the  law  in 
North  Carolina  in  indictments  for  selling  in- 
toxicating liquors  without  license.  The  pos> 
session  of  the  license  is  matter  of  defense. 
The  utter  lack  of  pertinency  of  the  Mugler 
Case  to  the  one  at  bar  can  be  seen  from  the 
following  quotation:  'It  is  only  a  declara- 
tion that  when  the  state  has  proven  that 
the  place  Is  kept  for  the  manufacture  of  in- 
toxicating liquors  (such  manufacture  or  sale 
being  unlawful  except  for  specified  pur- 
poses, and  then  only  under  a  permit),  the 
prosecution  need  not  prove  a  negative,  viz., 
that  the  defendant  has  not  the  required  li- 
cense. If  the  defendant  has  such  permit,  he 
can  easily  produce  it,  and  thus  overthrow 
the  prima  facie  case  established  by  the 
state,"  How  very  different  is  the  act  we 
are  considering!  Under  it  the  state  can 
prove  the  possession  of  three  pints  of  wine 
in  a  citizens'  private  dining  room,  who  is 
not  engaged  in  any  business  connected  with 
intoxicating  liquors,  and  rest  its  prosecution 
upon  the  prima  facie  case  thus  made  out  un- 
der the  statute,  whereby  a  lawful  and  inno- 
cent act  Is  arbitrarily  converted  into  evi- 
dence of  a  criminal  intent  If  the  Jury 
should,  from  prejudice  or  fanaticism,  refuse 
to  believe  the  defendant's  explanation,  he  is 
helpless.  Why?  Because  the  statute  has 
robbed  him  of  the  greatest  protection  the 
citizen  has  against  unwarranted  prosecution, 
viz.,  the  presumption  of  innocence  thrown 
around  him  by  the  fundamental  law.  The 
court  would  have  done  well  to  quote  some  of 
the  forcible  utterances  of  Judge  Harlan  in 
the  Mugler  Case.  He  says:  "It  does  not  at 
all  follow  that  every  statute  enacted  osten- 
sibly for  the  promotion  of  these  ends  is  to 
be  accepted  as  a  legitimate  exertion  of  the 
police  powers  of  the  state.  There  are,  of 
necessity,  limits  beyond  which  legislation 
cannot  rightfully  go,"  And  again:  "Un- 
doubtedly the  state,  when  providing  by  leg- 
islation for  the  protection  of  the  public 
health,  the  public  morals,  or  the  public  safe- 


ty, is  subject  to  the  paramount  authority  of 
the  Constitution  of  the  United  States^  and 
may  not  violate  rights  secured  or  guarantied 
by  that  instrument." 

In  conclusion,  I  will  say  that  I  sympathize 
deeply  with  all  legislative  eflcnts  to  extirpate 
illicit  traffic  in  Intoxicating  liquors,  and  will 
be  found  sustaining  all  such  laws,  when 
within  the  legislative  power.  But  I  cannot 
conscientiously  assist  in  laying  the  judi- 
cial ax  to  the  most  valuable  and  sacred  of  all 
the  fundamental  rights  of  dvil  liberty,  viz., 
the  legal  right  to  he  adjudged  by  the  court 
innocent  unless  the  state  has  ofTered  evi- 
dence tending  to  prove  the  commission  of 
a  crime.  The  citizens  of  Union  county  are 
as  much  entitled  to  the  protection  of  this 
organic  law  in  the  prosecution  of  any  and  all 
ofTenses  as  are  the  other  citizens  of  the  state, 
and,  when  it  is  denied  to  them,  as  it  is  by 
this  statute,  they  are  denied  the  equal  pro- 
tection of  the  law  of  the  land,  and  are  at 
the  mercy  of  capricious  and  uncertain  Ju- 
rors. 

For  the  reasons  I  have  attempted  to  give,  I 
think  there  should  be  a  new  trial,  and  the 
court  below  directed  to  submit  the  case  to 
the  jury  upon  the  evidence,  without  refer- 
ence to  any  prima  facie  case  under  the  stat- 
ute. 


(128  N.  0.  56) 

GRIFFIN  V.    SEABOARD  AIR   LINE   RY. 

CO. 

(Supreme  Court  of  North  Carolina.    April  11, 

1005.) 

BAILBOADS— INJt7BIES    TO    TBBSPASSEBS— IH- 

STBUCTION8. 

1.  Defendant  cannot  complain  of  a  chaife 
which  was  substantially  responsive  to  a  prayer 
offered  by  defendant  on  the  same  phase  of  the 
cajse. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  f  3602.] 

2.  A  charge  that  if  the  jary  shoald  find  that 
plain tifiTs  intestate,  although  killed  by  a  moving 
train  of  defendant,  saw  the  approaching  train, 
and  "was  conscious  of  the  danger/'  and  had  the 
time  and  ability  to  remove  himself  from  his  po- 
sition of  peril,  and  failed  to  do  so,  plaintiff 
could  not  recover.  Is  not  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41« 
Cent  Dig.  Railroads,  §  1294.] 

Appeal  from  Superior  Court,  Ansop  Coun- 
ty. 
Action  by  Anna  M.  Griffin,  administratrix, 

against  the  Seaboard  Air  Line  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed  without  opinion  at 
the  fall  term,  1904.  On  petition  for  rehear- 
ing.   Dismissed. 

The  following  statement  is  taken  from  the 
petition  for  rehearing,  and  presents  the  facts 
necessary  to  an  understanding  of  the  opin- 
ion: 

"This  action  was  brought  for  the  recovery  of 
damages  for  the  killing  of  the  plaintiff^s  intes- 
tate, who  was  run  over  by  defendant's  train 
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while  lying  on  the  roadbed  of  the  defendant 
company.  The  chief  question  before  the  Jury 
was  whether  the  engineer  exercised  due  or  or- 
dinary care  In  keeping  a  proper  lookout  upon 
the^  track;  and  whether,  if  he  liad  kept  a 
proper  lookout,  he  could  have  discovered  the 
Intestate  in  an  apparently  helpless  condition 
In  time  to  have  stopped  the  train  and  avoided 
the  injury.  W.  A.  Horton,  the  engineer,  in- 
troduced by  defendant,  after  testifying  as  to 
the  proper  equipment  of  the  train  and  other 
particulars  of  the  accident,  testified  as  fol- 
lows: *Q.  As  you  approached  the  station  of 
Peachland,  were  you  keeping  a  lookout?  A« 
Yes,  sir;  I  was  looking  right  in  the  track. 
Q.  What  kind  of  lookout  were  you  keeping? 
A.  A  careful  one,  watching  the  track  all  the 
time.  Q.  As  you  passed  from  Peacbland 
keeping  a  lookout,  did  you  discover  anything? 
If  so,  when  and  where?  A.  Well,  after  I 
passed  that  mall  crane  there,  about  midway 
between  that  and  the  crossing,  I  saw  the 
deceased's  face.  Q.  You  saw  his  head?  A. 
Yes,  sir.  I  saw  his  face  up  near  the  rail.  I 
think  I  was  about  one  hundred  yards  from 
him,  as  best  I  could  tell,  from  the  telegraph 
poles.  It  was  about  half  way  between  the 
mail  crane  and  the  top  of  the  hill.  Q.  As 
you  approached  the  station  of  Peachland, 
how-  is  the  grade?  A.  As  you  come  up  to 
the  station  it  is  upgrade  to  a  point  nearly 
opposite  the  warehouse.  Q.  After  you  leave 
the  station,  how  is  it?  A.  Then  it  begins  to 
go  down.  Q.  Which  is  the  steepest?  A. 
The  grade  on  the  east  side  of  the  depot  is 
greater  than  on  the  west  side;  that  is,  it  is 
steeper,  but  It  goes  down  from  the  station  as 
you  go  in.  Q.  Did  you  discover  any  portion 
of  his  body?  A.  No,  sir;  I  did  not  see  any- 
thing of  his  body  until  I  got  right  over  him. 
Q.  Was  his  head  on  the  rail  or  adjplning  the 
rail?  A.  The  back  part  of  his  head  was 
up  against  the  rail.  His  head  was  not  on 
the  rail  at  all.  Q.  Was  It  oh  the  cross-ties? 
A.  I  am  not  positive  about  that  I  really 
believe  when  we  got  back  there  that  his  head 
was  leaning  on  the  cross-ties.  Q.  You  are 
not  certain  how  it  was  before?  A.  No,  sir. 
Q.  When  you  discovered  that  face  of  a  man, 
what  did  you  do?  A.  I  applied  the  brakes  i 
so  as  to  stop.  Q.  What  kind  of  brakes?  A. 
Air  brakes.  I  throwed  them  In  the  emer- 
gency application,  and  stopped  the  train  as 
quick  as  possible.  Q.  Gould  you  have  stop- 
ped any  sooner  by  any  means  that  yon  have 
that  you  did  not  use  then?  A.  No,  sir.  Q. 
How  do  you  apply  emergency  brakes?  A. 
Well,  the  brake  valve  is  right  in  front  of  you. 
Q.  What  means  did  you  have  to  use  In  mak- 
ing the  stop?  A.  The  brake  valve  right  in 
front  of  me,  and  the  sand  blower.  They  are 
right  together  there.  Q.  Did  you  use  both 
of  them?  A.  I  am  not  positive  about  the 
sand.  Q.  Give  me  your  best  impression.  A. 
I  cannot  say  positively  I  used  the  sand.  My 
impression  is  that  I  did  do  it.  '  Q.  How  far 
did  your  train  run  before  it  was  stopped?  A. 
From  the  time  I  put  on  the  brakes  to  where 


It  stopped  was  something  like  1,200  feet  Q. 
How  far  beyond  the  place  where  the  man 
was  did  you  go?  A.  It  looked  like  about  a 
train  length  from  the  rear  end  of  the  train 
to  where  we  went  back  to  him.  It  was  in 
the  night  Since  then,  I  know  where'  I  stop- 
ped at,  and  I  know  it  was  about  that  dis- 
tance. Q.  State  whether  or  not  this  face 
could  have  been  discovered  by  a  person  on 
an  engine  at  a  greater  distance  than  it  was 
discovered  by  you  that  night?  A.  No,  shr; 
I  do  not  tlilnk  it  could.  Q.  Oould  a  train 
have  stopped  at  that  place,  traveling  46  miles 
an  hour,  in  a  shorter  distance  than  it  was 
stopped  by  you  that  night?  A.  No,  sir;  I  do 
not  ttdnk  It  could.  Q.  How  long  have  you 
been  an  engineer  over  this  particular  road? 
A.  Ten  or  twelve  years.  Q.  Have  you  looked 
to  see,  at  this  particular  point,  where  this 
person  was  since  this  accident?  A.  Oh,  yes, 
sir;  I  look  at  it  every  other  day.  I  come 
by  there  every  other  morning.  Q.  Have  you 
had  occasion  to  look  at  it  with  a  good  head- 
light, to  see  in  what  distance  he  could  be 
seen?  A.  Yes,  sir;  I  have  been  up  there 
several  times.  Q.  What  do  you  say  now  as 
to  what  distance  he  could  have  been  seen? 
A.  One  hundred  yards  is  about  the  furthest 
distance  anybody  would  be  able  to  see  him. 
Q.  I  mean  you.  A.  That  is  as  near  as  I 
have  ever  been  able  to  see  him."  On  cross- 
examination  this  witness,  W.  A.  Horton, 
questioned  by  plaintiff,  answered  as  follows: 
*'Q.  Did  not  you  tell  Mr.  Bailes  that  night 
that  your  plow  struck  him?  (Defendant  ob- 
jected. Overruled,  and  exception.)  A.  No, 
I  did  not  Q.  Did  not  you  tell  Mr.  Bailes 
also  that  you  saw  the  man  in  time  tp  stop, 
but  that  you  thought  that  it  was  a  piece  of 
paper,  or  something  of  that  kind?  (Defend- 
ant objected.  Overruled,  and  exception.)  A. 
No,  sir.  Q.  You  had  a  conversation  with 
Mr.  Bailes  that  night?  (Defendant  objected. 
Overruled,  and  exception.)  A.  I  did  not  Q. 
Did  not  you  say  in  Bailes'  presence  that 
night  that  your  plow  struck  him?  (Defend- 
ant objected.  Overruled,  and  exception.)  A. 
No,  sir;  I  did  not  Q.  Did  you  not,  in  Mr. 
Bailes'  presence  that  night,  say  that  you  saw 
the  body  In  time  to  have  stopped  the  train, 
but  you  thought  it  was  a  piece  of  paper  or 
something,  and  you  did  not  stop?  (Defend- 
ant objected.  Overruled,  and  exception.)  A. 
I  did  not  Q.  Did  not  you  say  in  Mr.  Bailes' 
presence,  or  to  Mr.  Bailes,  that  night,  that 
you  did  not  discover  it  was  a  man  until  you 
got  to  the  frog  of  the  switch?  (Defendant 
objected.  Overruled,  and  exception.)  A.  I 
did  not."  Mr.  J.  T.  Bailes  was  examined 
on  behalf  of  plaintiff,  and,  among  other 
things,  testified  as  follows:  "Q.  Did  you 
have  any  conversation  with  Engineer  Horton 
the  night  Mr.  Griffin  was  killed?  A.  I  did. 
Q.  Did  Mr.  Horton  tell  you  that  night,  while 
you  were  standing  there  over  or  near  the 
body  of  Mr.  Griffin,  that  the  plow  struck  him? 
(Defendant  objected.  Overruled,  and  ex- 
ception.)   A.  He  did.    Q.  Did  he  tell  you,  or 
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saj  in  your  presence,  that  he  saw  the  man 
in  time  to  stop,  but  that  he  thought  it  was 
a  piece  of  paper  until  he  got  near  to  him  or 
over  him?  (Defendant  objected.  Overruled^ 
and  exception.)  A.  He  did.  Q.  Did  he  state 
to  you,  or  In  your  presence,  that  his  head  was 
lying  on  the  rail,  and  his  plow  struck  him? 
(Defendant  objected.  Oyerruled,  and  excep- 
tion.) A.  He  did."  The  defendant  asked 
the  court  to  Instruct  the  Jury  as  follows: 
"That  if  the  Jury  find  from  the  greater 
weight  of  the  evidence  that  the  plaintiff's 
intestate  could  see  the  train  approaching 
while  he  was  in  a  place  of  danger  with  his 
head  near  the  rail  or  on  the  rail,  and  was 
neither  In  an  unconscious  or  helpless  condi- 
tion, and  failed  to  get  out  of  the  way  of 
the  train,  but  remained  stationary,  you  will 
answer  the  first  Issue  'No.' "  Refused,  and 
defendant  excepted.  The  court  charged  the 
Jury  as  follows:  "If  the  Jury  should  find  that 
the  Intestate^  although  killed  by  the  moving 
train  of  the  defendant,  saw  the  approaching 
train,  and  was  conscious  of  the  danger,  and 
had  the  time  and  ability  to  remove  himself 
from  the  position  of  peril,  and  failed  to  do 
so,  then  the  plaintiff  would  not  be  entitled  to 
recover,  and  the  Jury  would  answer  the  first 
issue  'No/  and  they  need  not  consider  the 
other  issues."    Defendant  excepted. 

J.  D.  Shaw  and  Shepherd  &  Shepherd,  for 
appellant  Lockhart  &  Son,  Robinson  & 
Caudle,  and  Redwine  &  Stack,  for  appellee. 

PER  CURIAM.  We  have  given  this  case 
a  careful  examination,  and  find  no  new  point 
presented  and  no  authority  cited  which  was 
not  considered  by  us  at  the  last  term.  The 
instruction  of  the  court  to  the  Jury,  which 
is  assigned  as  error,  was  substantially  re- 
sponsive to  the  defendant's  prayer  relating 
to  the  same  phase  of  the  case,  and  there  la 
therefore  no  cause  to  complain  of  it  Thomp- 
son V.  Telegraph  Co.,  107  N.  C.  449,  12  S. 
B.  427;  Qreenleaf  v.  Railroad,  91  N.  C.  33. 
We  do  not  see  that  the  Instruction,  when 
properly  construed,  was  Inherently  wrong. 
The  other  point  made  as  to  the  failure  of 
the  Judge  to  explain  to  the  Jury  the  use  that 
could  be  made  by  them  of  the  testimony  of 
the  witness  Bailes,  who  is  alleged  to  have 
contradicted  the  defendant's  witness  Horton, 
cannot  be  sustained.  We  do  not  think  there 
was  any  misunderstanding  by  the  Jury  of 
the  nature  and  effect  of  this  evidence,  and 
there  certainly  has  not  been  any  real  mis- 
carriage of  Justice.  The  parties  themselves 
did  not  seem  to  attach  much,  if  any,  import- 
ance to  the  alleged  omission  to  charge  upon 
this  point  Assuming,  for  the  sake  of  argu- 
ment, that  there  was  an  omission  in  this  re- 
spect, it  was  not  so  grave,  under  the  facts 
and  circumstances  of  this  case  appearing  in 
the  transcript,  as  to  constitute  reversible  er- 
ror. We  do  not  mean  to  intimate  that  there 
was  any  error  at  all,  but,  if  there  was,  it  was 
very  slight,  and  no  substantial  prejudice  to 


the  defendant  has  resulted  therefrom.  2 
Enc  of  PL  &  Pr.  499  et  seq.,  and  notes.  It 
l8  unnecessary  to  discuss  the  assignment 
more  in  detail,  as  by  reason  of  the  recent 
rule  of  this  court  upon  the  subject  this  case 
cannot  become  a  precedent.  The  case  seems 
to  have  been  fairly  tried  on  the  merits,  and 
the  verdict  and  Judgment  should  not  be  dis- 
turbed. 
Petition  dismissed. 


(1S8  N.  C.  77) 
CLARK   V.    DURHAM   TRACTION   CO. 

(Supreme  Court  of  North  Carolina.    April  11, 

1905.) 

OABBIEBS  —  BTBEET  BAILBOADS  —  INJX7BIK8  TO 
PASSENOEBS  —  FBEMATUBE  START  —  NEGU- 
OENCB— DUTY  OF  CONDUCTOR— DAMAQBS. 

1.  Plaintiff  alighted  from  a  street  car,  on 
which  he  had  paid  his  fare,  and  received  a  trans- 
fer to  a  connecting  line.  As  he  attempted  to 
board  the  connecting  car  at  the  osual  place  for 
the  transfer  of  passengers,  he  was  thrown  to 
the  street  and  injured  by  the  sudden  start  of  the 
car  when  he  had  one  foot  on  the  step  and  the 
other  on  the  ground.  HM,  that  plaintiff  was  a 
passenger  at  the  time  he  was  injured. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  f  989.] 

2.  Where  plaintiff  was  injured  by  the  sudden 
starting  of  a  street  car  before  he  nad  sncceeded 
in  boarding  it  at  a  regular  stopping  place,  and 
it  appeared  that  at  the  time  the  conductor  was 
not  at  his  post  of  duty  controlling  the  movements 
of  the  car,  an  instruction  that  such  facts,  if 
believed,  were  sufficient  to  establish  the  street 
car  company's  negligence  was  not  error. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  f  1159.] 

8.  It  is  the  duty  of  a  street  car  conductor  to 
be  at  his  station  on  the  platform  where  passen: 
gers  are  in  the  habit  of  boarding  the  car,  and 
to  give  them  such  assistance  ss  is  necessary, 
and  see  that  the  motorman  is  not  si^aled  to 
start  until  reasonable  time  has  been  given  pas- 
sengers assembled,  who  manifested  an  intention 
to  get  on  the  car,  to  do  so. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  f  1159.] 

4.  In  an  action  for  injuries  to  a  passenger  by 
the  premature  starting  of  a  street  car,  an  in- 
struction authorizing  a  recovery  of  damages 
for  actual  nursing,  medical  expenses,  and  '*Ios9 
of  time,  or  loss  from  inability  to  perform  ordi- 
nary labor  or  capacity  to  earn  money,"  was 
proper. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  15, 
Cent.  Dig.  Damages,  f§  237-254,  548,  553,  554.] 

Appeal  from  Superior  Court,  Durham  Coun- 
ty;  Bryan,  Judge. 

Action  by  W.  T.  Clark  against  Durham 
Traction  Company.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.  Affirm- 
ed. 

This  la  a  dvU  action  tried  before  his  hon- 
or Judge  Bryan  In  the  superior  court  of  Dur- 
ham county  for  the  recovery  of  damages  for 
Injury  by  the  negligence  of  the  defendant 
The  court  submitted  the  following  Issues: 
''(I)  Was  the  plaintiff  Injured  by  the  negli- 
gence of  the  defendant,  as  alleged  in  the 
complaint?  Ans.  Yes.  (2)  If  so,  did  the 
plaintiff,  by  negligence  on  his  part,  contribute 
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to  said  injury?  Ana.  No.  (8)  What  dam- 
ageSy  if  any,  is  plaintiff  entitled  to  recover? 
Ans.  $500."  From  the  Judgment  rendered,  the 
defendant  appealed. 

Manning  &  Foushee,  for  appellant  Win- 
ston &  Bryant,  for  appellee. 

BROWN,  J.  The  first  proposition  which  is 
presented  by  several  of  the  exceptions  of  the 
defendant  brings  up  the  question  as  to  wheth- 
er or  not  the  plaintifl  was  a  passenger  on 
the  defendant's  line  at  the  time  of  the  in- 
Jury  sustained  by  him.  The  court  charged 
the  Jury,  if  they  believed  the  evidence  in  the 
case  to  be  true,  to  find  that  the  plaintiff  was 
a  passenger.  In  this  instruction  we  see  no 
error.  The  only  testimony  upon  this  point  is 
that  of  the  plaintiff  himself  and  the  testi- 
mony of  the  defendant's  witness  SorrelL 
We  see  nothing  in  the  testimony  of  the  latter 
tending  to  contradict  the  statement  of  the 
plaintiff  as  to  his  relation  to  the  defendant 
company  at  the  time  of  the  injury.  The 
plaintiff  stated  that  he  boarded  the  street 
car  of  the  defendant  in  East  Durham,  paid 
his  fare,  received  a  transfer  for  the  Main 
Street  Line,  and  was  brought  to  the  Mangum 
street  connection;  got  off  at  the  crossing  of 
Main  and  Mangum  streets  for  the  purpose  of 
boarding  the  other  car,  and  attempted  to  do 
BO.  The  car  stopped  at  the  usual  place  for  the 
transfer  of  passengers.  Two  men  preceded 
him,  and  boarded  the  car  successfully.  Plain- 
tiff followed  immediately  behind,  got  hold  of 
the  rod  on  the  west  side  of  the  vestibule  at 
the  end  of  the  car  with  his  right  hand,  and 
put  his  foot  on  the  steps  of  the  car.  Before 
he  got  bis  weight  entirely  on  the.  car,  it 
started.  At  that  time  he  had  his  right  foot 
on  the  steps  of  the  car  and  his  right  hand  on 
the  vestibule  rod.  No  warning  was  given. 
The  conductor  was  not  present  at  that  end 
of  the  car.  Plaintiff  says  he  saw  the  con- 
ductor sitting  close  to  a  young  lady.  No  one 
helped  him  on  the  car.  The  car  started  sud- 
denly, and  Jerked  the  plaintiff  down  on  the 
pavement  These  uncontradicted  facts,  we 
think.  Justify  the  court  in  charging  the  Jury 
that  if  they  believed  them  to  be  true,  plain- 
tiff was  a  passenger  on  the  defendant's  line. 
It  is  the  settled  law  in  this  state,  so  far 
as  steam  railroads  are  concerned,  that  when 
a  person  comes  upon  the  premises  of  a  rail- 
road company  at  the  station,  and  has  a  tick- 
et or  with  the  purpose  of  purchasing  one, 
he  becomes  thereby  a  passenger  of  the  com- 
pany. Tlllett  V.  Railroad,  115  N.  C.  665,  20 
S.  E.  480;  Sea  well  v.  Railroad,  132  N.  G. 
859,  44  S.  E.  610.  The  authorities  in  other 
states,  where  electric  lines  are  more  ex- 
tensively operated  than  in  this,  all  go  to  show 
that  the  same  principle  Is  applied  to  the  op- 
eration of  surface  railroads  whether  oper- 
ated by  steam  or  electricity.  The  plaintiff 
had  purchased  a  ticket — that  is  to  say,  he 
had  paid  his  fare,  and  had  boarded  defend- 
ant's line  in  Bast  Durham — and  while  on  the 
car  had  received  a  transfer  from  one  por* 


tion  of  the  line  to  another.  He  got  off  at  the 
usual  place  where  passengers  alight  for  the 
purpose  of  boarding  the  other  car.  The  Man- 
gum street  car,  which  the  plaintiff  desired  to 
board,  stopped  for  the  purpose  of  taking  on 
passengers.  Plaintiff,  with  his .  transfer  in 
his  pocket  approached  the  car  with  two  oth- 
er passengers,  and  at  the  time  of  the  injury 
had  one  foot  upon  the  steps  of  the  car  and 
his  right  hand  hold  of  the  rod.  These  facts 
plainly  make  him  a  passenger.  Bir.  Joyce, 
in  his  work  on  Electric  Law,  §  528,  says:  "A 
passenger  on  a  street  railway  is  a  person 
whom  the  company  has  undertaken  to  carry 
by  virtue  of  a  contract  express  or  implied. 
To  create  the  relation  of  carrier  and  passen- 
ger it  is  not  necesssary  for  one  to  have 
entered  the  car,  but  the  relation  may  exist 
before  a  person  has  actually  boarded  a  car." 
It  has  been  held  in  several  cases  where  a  per- 
son had  obtained  a  transfer  ticket  from  one 
car  which  entitled  him  to  ride  on  another 
car  of  the  defendant  company,  and  he  had 
approached  the  car,  standing  to  receive  pas- 
sengers, when  the  car  started,  and  he  was 
thrown  to  the  ground,  that  such  person  is  a 
passenger.  Washington  &  G.  Ry.  Co.  v.  Pat- 
terson, 9  App.  D.  G.  423;  St  Ry.  Co.  v. 
Kaspers,  85  111.  App.  816;  Keator  v.  Trac- 
tion Co.,  191  Pa.  102,  43  Ati.  86,  44  L.  R.  A. 
546,  71  Am.  St  Rep.  75&  The  person,  in 
transferring  from  one  car  to  the  other,  is  still 
a  passenger ;  the  transfer  being  but  a  part  of 
the  trip,  for  the  whole  of  which  the  company 
agrees  to  convey  in  safety. 

Was  the  defendant  company  guilty  of  neg- 
ligence? His  honor  instructed  the  Jury  if 
they  believed  the  evidence  to  answer  that  Is- 
sue "Yes."  In  this  Instruction  we  are  like- 
wise unable  to  discover  any  error.  The  evi- 
dence in  the  case  was  practically  undisputed, 
and  we  do  not  see  how  any  reasonable  mind 
can  draw  more  than  one  inference  from  it 
In  addition  to  what  we  have  already  quoted 
from  the  plaintiff's  testimony,  he  testified  that 
when  he  put  his  right  foot  on  the  steps  of 
the  car,  and  before  he  got  his  weight  on  his 
foot  the  car  started.  No  warning  was  given. 
He  was  Jerked  on  the  pavement.  His  should- 
er was  hurt  his  leg  was  twisted  and  knee 
hurt  anfi  he  was  dragged  8  or  10  feet  before 
he  got  loose.  The  car  then  ran  50  or  100 
feet,  and  then  came  back.  No  one  helped  him 
on  the  car.  The  conductor  was  not  on  the 
platform.  After  he  was  hui^t  he  took  the  car, 
and  went  on  to  his  destination.  After  he 
reached  home  he  went  to  bed,  and  stayed  four 
or  five  weeks.  He  suffered  great  pain,  and 
has  used  crutches  ever  since.  Sent  for  the 
doctor.  He  further  testified  that  before  he 
was  hurt  his  condition  was  as  good  as  most 
men  of  his  age.  That  he  is  84  years  old. 
That  he  did  not  use  crutches  before  his  in- 
Jury,  but  had  walked  with  a  cane  for  25  or 
80  years.  That  he  was  on  the  west  side  when 
the  car  came  up,  and  motioned  his  hand  to 
the  motorman.  Did  not  hear  any  bell.  As 
he  took  hold  of  the  handle  of  the  car,  it 
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started.  He  testified  that  Mangum  street  Is 
a  regular  stopping  place  for  the  transfer  of 
passengers.  We  see  nothing  in  any  of  the 
testimony  for  the  defendant  which  at  all 
tends  to  contradict  or  modify  In  any  way  the 
plalntlfTs  testimony.  Inasmuch  as  only  one 
inference  can  be  drawn  therefrom,  it  was 
plainly  the  duty  of  the  Judge  to  instruct  the 
jury  as  he  did.  Clark's  Ck>de  (3d  Ed.)  531; 
Ghesson  t.  Lumber  Co.,  118  N.  C.  67,  23  S. 
E.  925.  When  the  car  stopped  for  the  pur- 
pose of  receiving  passengers  either  from  the 
street  or  those  transferred  from  other  cars, 
it  was  plainly  the  duty  of  the  conductor  to 
be  at  his  station  on  the  platform  where  pas- 
sengers are  in  the  habit  of  boarding  the  car. 
It  was  hlB  duty  to  give  them  such  assist- 
ance as  was  necessary  in  getting  on~  and  ofT 
the  car,  and  to  see  to  it  that  the  motorman 
was  not  signaled  and  the  car  not  started  un- 
til reasonable  time  had  been  given  the  pas- 
sengers there  assembled,  who  manifested  an 
intention,  to  get  on  the  car.  The  authorities 
show  that  if  a  street  car  has  stopped  for  the 
reception  of  passengers,  or  if  an  intending 
passenger  has  signaled  it  to  stop,  and  has 
put  his  foot,  upon  the  step  of  the  car  in  the 
act  of  getting  on,  and  is  injured  by  a  sud- 
den starting,  he  will  have  the  right  to  dam- 
ages for  his  injury,  whether  the  servants  who 
started  the  car  knew  that  he  was  in  the  act 
of  getting  on  or  not.  Such  person  is  entitled 
to  the  care  due  a  passenger,  and  it  is  the 
conductor's  duty  to  know  before  he  starts 
his  car  whether  any  person  is  in  the  act  of 
getting  on  or  not  If  the  conductor  is  busy,  it 
is  not  enough  for  him  to  wait  a  reasonable 
time  for  passengers  to  board  the  car,  but  it  is 
his  plain  duty  to  look  and  see  that  intending 
passengers  are  safely  on  board  before  sig- 
naling the  motorman  to  start  Thompson's 
Law  of  Negligence,  §  3514;  Clark's  Street 
Railway  Accident  Law,  page  64;  Cohen  v. 
By.  Co.,  60  Fed.  688,  9  C.  C.  A.  223.  In  the 
latter  case  it  is  said:  "The  conductor  of 
street  cars  is  bound  to  know,  when  he  starts 
his  car  suddenly  and  with  full  force,  that 
no  person  attempting  to  embark  is  at  that 
moment  with  one  foot  on  the  platform  and 
the  other  on  the  ground,  and  with  his  hand 
upon  the  railing,  In  the  act  of  getting  on 
board,  or  is  otherwise  in  a  position  of  dan- 
ger." The  adjudicated  cases  fully  support 
the  views  of  the  eminent  text-writers  above 
cited.  Dudley  v.  Cable  Co.  (C.  C.)  73  Fed. 
129;  Terminal  Co.  v.  Morris  (Va.)  44  S.  B. 
720;  Akersloot  v.  Ry.  Co.  (N.  Y.)  SO  N.  B. 
195,  15  L.  R.  A.  489.  In  Akersloot  v.  Ry.  Co., 
supra,  the  New  York  court  says:  'TChe  con- 
ductor of  a  street  car  must  see  that  a  pas- 
senger entering  the  car  is  in  a  place  of  safety 
before  be  gives  the  signal  to  proceed,  and 
the  passenger  is  entitled  to  damages  if  he 


is  thrown  down  and  Injured  by  the  premature 
starting  of  the  car."  '*It  is  the  duty  of  a 
conductor,  before  giving  the  signal  to  start 
to  look  around  and  see  that  all  passengers 
to  take  passage  at  that  place  are  safely  on 
board,  and  failure  so  to  do  is  not  excused  by 
the  fact  that  be  does  not  see  an  intending 
passenger.  The  passenger  has  a  right  to  rely 
upon  the  care  and  protection  of  the  compa- 
ny's employes,  and  he  is  not  bound  to  pre- 
pare for,  or  even  anticipate,  a  sudden  and  un- 
expected start  of  the  car  which  may  throw 
him  upon  the  ground."  Nellis  on  Street  Sur- 
face Railways,  p.  461.  The  authorities  are 
all  to  the  effect  that  a  degree  of  attention 
beyond  that  due  to  ordinary  passengers 
should  be  bestowed  on  those  affected  with  a 
disability  by  which  the  hazards  of  travel 
are  increased.  The  sick,  the  lame,  children, 
and  aged  persons  are  entitled  to  more  care 
and  attention  from  those  in  charge  of  a  car 
than  those  in  full  possession  of  their  strength 
and  faculties.  They  should  be  allowed  more 
time  in  which  to  get  on  and  off  the  car  and 
to  secure  a  safe  position  therein.  Sheridan 
V.  Ry.  Co.,  36  N.  Y.  39,  93  Am.  Dec.  490; 
Wardle  v.  Ry.  Co.,  35  La.  Ann.  202;  Booth 
on  Street  Railways,  §  330.  These  authorities 
seem  to  settle  the  question  beyond  any  doubt 
that  the  plaintiff  was  not  only  a  passenger 
upon  the  defendant's  line,  but  that  if  the 
evidence  is  believed  to  be  true,  he  was  Injured 
by  the  negligence  of  the  defendant's  employes, 
and  therefore  is  entitled  to  recover  damages 
for  his  Injury. 

His  honor  instructed  the  Jury  that:  "In 
this  class  of  cases  the  plaintiff  is  entitled  to 
recover  its  damages  one  compensation  for  all 
injuries,  past  and  prospective,  in  consequence 
of  the  defendant's  wrongful  or  negligent  acts. 
These  are  understood  to  embrace  indemnity 
for  actual  nursing  and  medical  expenses  and 
loss  of  time  or  loss  ftom  inability  to  per- 
form ordinary  labor,  or  capacity  to  earn 
money.  Plaintiff  is  to  have  a  reasonable  sat- 
isfaction for  loss  of  both  bodily  and  mental 
powers,  or  for  actual  suffering,  both  of  body 
and  mind,  which  are  the  Immediate  and  nec- 
essary consequences  of  the  injury."  The  de- 
fendant excepted  to  the  words,  "these  are 
understood  to  embrace  loss  of  time  or  loss 
from  inability  to  perform  ordinary  labor  or 
capacity  to  earn  money."  This  instruction 
seems  to  be  a  verbatim  quotation  from  Suth- 
erland on  Damages,  vol.  3,  p.  261,  and  is  ful- 
ly sustained  by  the  numerous  authorities 
there  cited.  It  is  also  approved  in  totldem 
verbis  in  Wallace  v.  Railroad,  104  N.  C.  452, 
10  S.  B.  552. 

Upon  a  review  of  the  whole  case  and  all 
of  the  exceptions,  we  are  of  opinion  that 
there  Is  no  error,  and  that  the  Judgment  should 
be  affirmed. 
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GUYANDOTTB  VALLEY  RY.  CO.  T.  BUS- 
KIRK et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  21,  1905.) 

XICINENT  DOMAIN  —  COMPENSATION  —  MABB.ET 
VALUK— OPINION   BVIDBNCE— NBW  TRIAL. 

1.  In  a  condemnation  proceeding  by  a  rail- 
road company  to  take  the  whole  of  a  lot  of  land 
for  the  purposes  of  its  roadbed  and  station 
bnildings,  the  compensation  to  be  allowed  the 
defendant  for  such  land  is,  ordinarily,  its  mar- 
ket value  at  the  time  of  its  appropriation,  with- 
out any  deduction  for  benefits  or  appreciation 
in  value,  general  and  common  to  the  community 
In  which  the  land  is,  shared  in  by  all  property 
along  the  line  of  the  road,  and  due  to  the  pros- 
pect of  its  construction. 

2.  The  market  value  in  such  case  is  the  price 
for  which  the  land  could  be  sold  in  the  market 
by  a  person  desirous  of  selling:  to  a  person  wish- 
ing to  buy,  both  freely  exercising  prudence  and 
intelligent  judgment  as  to  its  value,  and  unaf- 
fected by  compulsion  of  any  kind. 

3.  Such  value  is  to  be  determined  by  the  same 
considerations  that  enter  into  a  sale  between 
private  parties,  namely,  the  availability  of  the 
land  for  all  valuable  uses  to  which  it  is  adapted, 
having  regard  to  the  existing  business  or  wants 
of  the  community,  or  such  as  may  be  reason- 
ably expected  in  the  immediate  future. 

4.  What  is  termed  the  market  value  of  prop- 
erty in  the  law  of  eminent  domain  is  not  a  val- 
ue fixed  by  consensus  of  opinion  in  the  com- 
munity in  which  the  land  is,  or  among  business 
men  or  dealers  in  real  estate  who  are  familiar 
with  it,  but  18  a  value  to  be  fixed  by  the  jury, 
upon  consideration  of  all  the  evidence  in  the 
case,  including  the  knowledge  of  the  property 
which  they  have  acquired  by  their  view  of  it 

5.  The  opinions  or  persons  residing  near  die 
property,  and  who  have  known  it  for  a  consid- 
erable period  of  time,  though  not  dealers  in 
real  estate,  nor  specially  informed  as  to  prices, 
are  admissible  evidence  on  the  question  of  its 
value. 

6.  The  price  paid  fo;:  the  land  by  the  defend- 
ant is  admissible  evidence  of  its  value,  provided 
the  purchase  was  not  remote  from  the  appro- 
priation in  point  of  time. 

7.  A  trial  court  may,  in  its  discretion,  refuse 
to  set  aside  a  verdict  and  grant  a  new  trial, 
when  the  application  is  based  onlv  on  the  desire 
of  the  parties  to  have  another  trial. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Gent.  Dig.  New  Trial,  f  9.] 

(Syllabus  by  the  OoxaU 

Brrcw  to  Oirciilt  CloTirt,  Logan  Ck)ant7:  El 
8.  Dooltttie,  Judge. 

Ck)ndemnation  proceedings  by  the  Gnyan- 
dotte  Vall^  Railway  Company  against 
George  R.  Busklrk  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Reversed. 

McGomas  Sc  Northcott,  for  plaintiffs  in  er- 
ror. Simms  &  Enslow  and  J.  B.  Wilkinson, 
for  defendant  in  error. 

POFFENBARGER,  J.  Charging  error  in 
the  rulings  of  the  court  as  to  the  admission 
and  rejection  of  evidence  and  the  giving 
and  refusing  of  instructions  concerning  the 
measure  and  amount  of  compensation  in  a 
proceeding  for  the  condemnation  of  real 
estate  for  railroad  purposes,  the  defendants 
complain  of  a  judgment  of  the  circuit  court 
of  Logan  county  awarding  them  $3,000  as 
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Just  and  full  compensation  for  two  adjoining 
lots  owned  by  them  and  wholly  taken  for  the 
purposes  of  the  applicant's  right  of  way  for 
the  road  and  station  buildings.  These  lots 
had  been  purchased  by  the  defendant  George 
R.  Buskirk  at  a  judicial  sale  a  few  days- 
before  the  5th  day  of  May,  1903,  for  the 
sum  of  $1,826.  Pursuant  to  notice,  the  peti- 
tion of  the  Guyandotte  Valley  Railway  Com- 
pany for  the  condemnation  of  the  property 
was  filed,  and  commissioners  appointed,  on 
the  27th  day  of  July,  1903,  and  the  commis- 
sioners fixed  the  amount  of  the  compensation 
at  $3,600,  and  returned  their  report  on  the 
28th  day  of  July,  1903.  Thereupon  the  ap- 
plicant paid  said  sum  into  court  and  except- 
ed to  the  report,  and,  together  with  the  de- 
fendants, demanded  that  the  amount  of 
compensation  be  ascertained  by  a  jury.  At 
the  jury  trial,  which  occurred  on  the  24tb 
day  of  November,  1903»  numerous  witnesses 
were  introduced  and  examined  in  support 
of  the  contentions  of  both  the  applicant  and 
the  defendants. 

Two  inconsistent  theories  respecting  the 
measure  of  compensation  and  the  methods 
of  applying  the  standi^rd  were  presented  to 
the  court  in  the  offerings  of  and  objections 
made  to  evidence,  and  in  the  requests  for 
and  objections  made  to  instructions— one  by 
the  applicant,  and  the  other  by  the  defend- 
ants. That  of  the  applicant  was  adopted 
and  applied.  As  all  the  rulings  complained 
of  spring  out  of  this  proposition  or  theory, 
the  application  of  a  few  general  principles 
of  law  will  suffice  to  dispose  of  all  the  as- 
signments of  error.  All  the  instructions  re- 
quested by  the  defendants  were  refused. 
They  read  as  follows:  "(1)  The  court  in- 
gtrncts  the  jury  that  if  they  find,  from  all 
the  evidence,  facts  and  circumstances  be- 
fore them  in  this  proceeding,  that  the  land 
mentioned  and  described  in  the  notice,  ap- 
plication, and  commissioners'  report  herein 
sought  to  be  taken  in  this  proceeding  is 
within  the  corporate  limits  of  the  town  of 
Aracoma,  and  at  the  time  of  the  proposed 
taking  thereof  by  the  applicant  had  a  mar- 
ket value,  then  such  market  value,  together 
with  the  view  of  the  premises,  would  be  the 
proper  measure  of  compensation  to  be  al- 
lowed by  the  jury  to  the  defendants  for  the 
same.  (2)  The  court  further  instructs  the 
jury  that,  in  ascertaining  what  would  be  a 
just  compensation  to  the  defendants  for  the 
land  proposed  to  be  taken  by  the  applicant, 
the  Guyandotte  Valley  Railway  Company,  as 
set  forth  in  the  notice,  application,  and  com- 
missioners' report  in  this  proceeding,  such 
general  and  intangible  benefits  as  have  ac- 
crued to  this  property  in  common  with  all 
other  property  in  the  community  where  it  is 
situate,  by  reason  of  the  proposed  building 
by  the  Guyandotte  Valley  Railway  Compa- 
ny of  its  road  into  said  community,  cannot 
be  deducted  from  its  fair  market  value,  if 
they  find  it  had  such  value,  at  the  time  same 
was  proposed  to  be  taken  by  said  railway 
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company.  (3)  The  court  further  instructs 
cue  jury  that  if  they  find,  from  all  the  evi- 
dence»  facts,  and  circumstances  in  this  pro- 
ceeding before  them,  that  the  property  de- 
scribed in  the  notice,  application,  and  com- 
missioners' report  in  this  proceeding,  propos- 
ed to  be  taken  by  the  Guyandotte  Valley 
Railway  Company,  had,  at  the  time  of  the 
proposed  taking  thereof  by  said  company,  a 
market  value,  then  it  would  be  improper 
for  them  to  take  into  consideration,  in  as- 
certaining a  Just  compensation  to  be  paid 
for  said  property,  the  price  paid  therefor  by 
the  defendants  George  R.  Buskirk  and  U.  B. 
Buskirk."  The  different  theory  of  the  appli- 
cant was  embodied  in  two  instructions,  giv- 
en over  the  objection  Qf  the  defendants, 
which  read  as  follows:  "(1)  The  court  in- 
structs the  Jury  that,  in  ascertaining  what 
would  be  a  just  compensation  to  the  owners 
for  the  land  taken  by  the  railway  company 
in  this  proceeding  for  the  uses  and  pur- 
poses of  its  road,  they  must  ascertain,  from 
all  the  evidence  in  this  case  as  well  as  of 
their  view  of  the  land,  the  actual  value  of 
the  land  at  the  time  when  taken,  without 
reference  to  any  increased  or  enhanced  value 
to  said  land  and  common  to  other  landown- 
ers along  the  line  of  the  road,  by  reason  of 
the  prospective  construction  of  the  railway 
company's  road  through  such  land.  (2)  The 
court  further  instructs  the  jury  that,  al- 
though the  owners  of  the  land  taken  by  the 
railway  company  in  this  case  are  entitled 
to  recover  as  a  just  compensation  therefor 
tbp  actual  market  value  of  the  land  at  the 
time  it  was  taken  by  the  railway  company, 
yet,  in  ascertaining  what  the  actual  market 
value  was  at  the  time  the  land  was  so  taken, 
the  jury  cannot  include  in  their  verdict  any 
Increased  or  enhanced  value  to  said  land 
common  to  other  landowners  along  the  line  of 
the  road,  by  reason  of  the  prospective  con- 
struction of  the  railway  company's  road 
through  such  lands,  and,  in  ascertaining  the 
market  value  of  said  land  so  taken,  the  jury 
must  take  into  consideration  their  view  of 
the  land,  together  with  all  the  facts  and 
circnmstances  now  in  evidence  in  the  case." 
As  the  whole  of  the  property  Is  taken  by 
the  applicant,  leaving  no  residue  to  be  dam- 
aged or  benefited,  the  principles  governing 
the  ascertainment  of  damages,  as  contradis- 
tinguished from  the  value  of  the  land  actual- 
ly taken,  have  no  application  and  are  not  to 
be  considered,  except  by  way  of  elaboration 
in  the  discussion  of  the  rules  and  principles 
which  govern  the  ascertainment  of  the  value 
of  land  taken,  to  the  end  that  no  inconsistent 
position  may  be  assumed.  Benefits,  whether 
general  and  common  to  all  property  affected 
by  the  work  of  improvement,  or  peculiar  to 
it,  when  material,  can  obviously  be  consider- 
ed for  but  one  purpose,  namely,  deduction 
from  the  damages  to  the  property.  It  would 
be  absurd  to  say  they  can  be  added  either  to 
the  value  of  the  land  taken  or  to  the  dam- 
ages to  tho  residue.    The  landowner  is  not 


entitled  to  recover  for  benefits  conferred  up- 
on him.    He  cannot  assert  as  the  basis  of  a 
claim  for  damages  that  which  is  a  benefit 
conferred  upon  him.    They  are  to  be  sepa- 
rately considered  only  for  the  purpose  of  de- 
duction from  the  amount  he  would  other- 
wise be  entitled  to  recover.    Therefore,  when 
benefits  are  excluded  from  the  consideration 
of  the  jury  in  estimating  the  damages,  it  Is 
because  the  landowner  is  entitled  to  them, 
and  not  required  to  give  them  up  by  suffering 
an  abatement  of  their  amount  from  his  dam- 
ages.   Railroad  Go.  v.  Dic^erson,  17  B.  Mob. 
(Ky.)  173,  66  Am.  Dec.  148;  Railroad  Ck>.  v. 
McComb,  60  Me.  290;    Packard  v.  Railroad 
Ck).,  54  N.  J.  Law,  553,  25  Ati.  506;    State  v. 
Miller,  23  N.  J.   Law,  383;    Williamson  v. 
Am  well,  28  N.  J.  Law,  270;   Swayze  v.  Rail- 
road Co.,  36  N.  J.  Law,  295.    Our  decisions 
import  that  in  estimating  damages  to  land 
not  taken  the  owner  is  to  be  charged  with 
all  benefits.    They  say,  if  the  market  value 
of  the  residue  after  the  taking  is  equal  to  or 
greater  than  its  value   before  the  taking, 
there  is  no   damage.    Stewart  v.   Railroad 
Co.,  38  W.  Va.  438,  18  S.  E.  604;    Blair  v. 
Charleston,  43  W.  Va.  62,  26  S.  E.  341,  35  L. 
R.  A.  862,  64  Am.   St  Rep.  837;    Rowe  v. 
Pulp  Co.,  42  W.  Va.  551,  26  S.  E.  320,  57  Am. 
St.  Rep.  870;    Board  of  Education  v.  Rail- 
way Co.,  44  W.  Va.  71,  29  S.  E.  503.    Literal- 
ly enforced,  this  rule  would  plainly  charge 
the  landowners  with  all  benefits,  general  as 
well  as  special  and  peculiar.    Though  this 
proposition  is  asserted  by  many  courts,  it  ia 
to  be  doubted  whether  it  is  anything  more 
than  a  mere  rule  by  which  to  charge  the 
owner  with  peculiar  benefits.    The  value  im- 
mediately before  and  the  value  immediately 
after  part  of  the  land  is  taken,  or  the  im- 
provement made,  are  compared  instantane- 
ously, so  that  no  time  is  allowed  for  geieral 
appreciation  in  the  value  of  property  in  the 
community  between  the  two  points  of  time 
taken  for  the  comparison.    Upon  this  theory 
there  would  be,  in  fact,  but  one  point,  an 
instant,  within  which  the  work  is  deemed  to 
have  been  done  and  the  comparison  made, 
thus  necessarily  limiting  the  benefits  to  those 
which  are  merely  peculiar  and  special.    The 
increase  from  prospective  improvement  has 
already  entered  into  the  value  of  the  proper- 
ty before  the  comparison  is  made.    This  in- 
terpretation of  the  rule  accords  with  the 
following  views  expressed  by  Chief  Justice 
Shaw   in   Parks   v.    Boston,    15   Pick.   198: 
"This  proceeding  [for  acquiring  the  title]  is 
not,  strictly  speaking,  an  action  for  dam- 
ages, but  rather  a  valuation  or  appraisement 
of  an  incumbrance  created  on  the  plaintiffs' 
estate  for  the  use  of  the  public.    It  is  the 
purchase  of  a  public  easement,  the  considera- 
tion of  which  is  settled  by  such  appraisement 
only  because  the  parties  are  unable  to  agree 
upon  it    The  true  rule  would  be,  as  in  the 
case  of  other  purchases,  that  the  price  is  due 
and  ought  to  be  paid  at  the  moment  that  the 
purchase  is  made,  when  credit  is  not  «peclal- 
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ly  agreed  on.  And  If  a  ^\e  poudre'  court  f 
could  be  called  on  the  Instant  and  on  the 
spot,  the  true  rule  of  justice  for  the  public 
would  be  to^  pay  the  compensation  with  one 
hand  while  they  apply  the  ax  with  the  other; 
and  this  rule  Is  departed  from  only  because 
some  time  Is  necessary  by  the  forms  of  law 
to  conduct  the  Inquiry.  •  •  •  It  being 
quite  clear,  then,  that  the  award  would  n^ 
essarily  havQ  been  predicated  of  the  market 
value  of  the  condemned  property  at  the  time 
of  the  location — that  Is,  of  the  filing  of  the 
map — there  was  no  basis  for  speculation/' 
See  full  discussion  of  the  subject  in  Matter 
of  Department  of  Public  Works,  53  Hun,  280, 
at  page  289,  6  N.  Y.  Supp.  750,  at  page  753. 
et  seq.,  and  the  numerous  authorities  there 
cited. 

This  is  merely  a  suggestion  In  response  to 
the  intimation,  conveyed  by  the  instructions 
given,  that  the  landowner  is  in  no  case  to 
have  benefits  from  an  improvement  with- 
out paying  for  them.  Our  cases  above  re- 
ferred to  may  not  have  such  effect  Our 
statute  mentions  only  pecuUar  benefits  as 
proper  matter  of  deduction.  However  this 
may  be,  there  is  probably  a  difference  be- 
tween the  rules  applicable  to  land  actually 
taken  and  land  left  in  the  hands  of  the  own- 
er, as  regards  benefits,  whether  general  or 
special.  Enhancement  of  value  accruing  to 
a  residue  is  a  benefit  to  the  landowner;  but 
enhancement  in  the  value  of  th^  land  taken 
does  him  no  good.  It  benefits  the  railroad 
company  or  other  condemnor,  if  anybody. 
To  the  landowner  there  can  be  no  increase 
of  value  in  it  immediately  after  the  taking, 
for  it  ceases  to  be  his  property.  Any  ante- 
cedent enhancement,  in  view  of  the  probable 
construction  of  the  work  through  the  com- 
munity for  which  the  land  is  required,  is 
either  extinguished  by  the  appropriation,  or 
passes  with  the  property  to  the  appropriator. 
This  is  palpably  true  when  the  whole  of  a 
tract  or  lot  is  taken.  There  Is  no  residuum 
to  which  benefits  can  adhere.  Such  case 
presents  the  direct  question  whether  the  de- 
fendant or  the  applicant  is  to  have  the  in- 
crease in  value  arising  from  the  prospective 
construction  of  the  proposed  improvement 
One  or  the  other  must  take  it  or  it  must  be 
held  that  there  is  none,  or  can  be  none.  To 
bold  that  the  defendant  cannot  have  the 
benefit  of  such  increase  would  confiict  not 
only  with  decisions  of  this  court  and  the 
early  Virginia  decisions,  but  with  the  great 
weight  of  authority  as  welL  Railroad  Oo. 
V.  Foreman,  24  W.  Va.  662,  expressly  holds 
that  advantages  of  a  general  character, 
which  may  be  or  are  derived  in  common  by 
the  owners  of  land  along  the  line  of  im- 
provement or  benefits  derived  by  the  coun- 
try at  large,  are  not  to  be  excluded  from  the 
estimate.  This  means  that  they  are  not  to 
be  excluded  from  the  estimate  of  damages 
by  deducting  them  from  the  damages — ^not 
to  be  taken  away  from  the  owner.  Hence  it 
most  mean  that  in  the  sense  of  not  noticing 


them,  they  are  to  be  excluded,  wholly  ex- 
cluded, from  consideration  in  making  up  the 
estimate.  That  was  a  proceeding  to  take  a 
right  of  way  through  a  tract  of  land,  by 
which  land  would  be  taken  and  a  residue 
left  afTected  by  the  improvement  The  same 
rule  was  declared  in  Bailroad  Co.  v.  Tyree, ' 

7  W.  Va.  693.  As  given  in  the  syllabus  of 
that  case  it  is  obscure,  but  the  opinion,  at 
page  699,  states  it  clearly.  In  James  River, 
etc.,  Co.  V.  Turner,  9  Leigh,  313,  the  court 
inserted  the  following  clear  statement  in  the 
syllabus:  *'Held,  that  the  advantages  to  be 
derived  to  the  owner  of  the  land  condemned 
for  the  company's  use,  from  the  improve- 
ment to  which  the  charter  requires  the  as- 
sessors to  have  regard,  are  such  advantages 
as  particularly  and  exclusively  affect  the  par- 
ticular tract  or  parcel  of  land  whereof  a  por- 
tion is  condemned — ^not  advantages  of  a  gen- 
eral character,  which  may  be  derived  to  the 
owner  in  common  with  the  country  at  large 
from  the  improvement  And  it  seems  that 
if  the  charter  had  provided  that  advantages 
of  a  general  character,  which  the  owner  of 
the  land  condemned  may  derive  from  the 
improvement  in  common  with  the  country  at 
large,  should  be  set  off  against  the  actual 
value  of  the  land  condenmed  and  the  actual 
damages  sustained  by  the  owner,  such  a  pro- 
vision would  have  been  unconstitutional.*' 
The  rule  thus  declared  was  the  conclusi9n 
arrived  at  after  very  thorough  discussion  by 
Judges  Parker  and  Tucker,  and  has  ever 
since  been  followed  in  Virginia.  Muire  v. 
Falconer,  10  Grat  12;  Mitchell  v.  Thornton, 
21  Grat  17&  It  is  still  the  law  of  this  state, 
unless  qualified  by  Stewart  v.  Railroad  Co., 
38  W.  Va.  438^  18  S.  E.  604,  Blair  v.  Charles- 
ton, 43  W.  Va.  62,  26  S.  B.  341,  35  L.  B.  A. 
852,  64  Am.  St  Rep.  837,  and  other  late  .cases, 
as  has  been  shown  by  reference  to  the  earlier 
cases.  If  such  qualiflcatlop  has  been  made, 
it  is  only  in  respect  to  deduction  of  benefits 
from  the  damages  to  the  residue,  when  there 
Is  one,  and  not  to  any  such  deduction  from 
the  value  of  land  actually  taken. 

This  is  apparent  from  the  terms  of  the 
universal  rule  by  which  the  amount  of  com- 
pensation for  land  taken  Is  determined, 
namely,  the  market  value  at  the  time  of  the 
taking  thereof.  As  to  the  time  at  which  the 
land  shall  be  deemed  to  have  been  taken, 
there  is  great  diversity  in  the  decisions.  15 
Cyc.  719.  But  practically  all  agree  on  the 
standard  by  which  the  value  is  to  be  deter- 
mined.   Railway  Co.  v.  Vance,  115  Pa.  325, 

8  Atl.  764;  Railroad  v.  Braham,  79  Pa.  447; 
Low  V.  Railroad  Co.,  63  N.  H.  657,  3  Atl. 
739;  Gregg  v.  Railroad  Co.,  67  N.  H.  452,  41 
Atl.  271;  Tedens  v.  Chicago,  149  111.  87,  36 
N.  E.  1033;  Brown  v.  Railway  Co.,  125  111. 
600,  18  N.  E.  283;  Canal  Co.  v.  Archer,  9 
Gill  &  J.  479;  County  v.  Bridge  Co.,  110  Pa. 
54,  20  Atl.  407;  Railway  Co.  v.  Woodruff,  49 
Ark.  381,  saw.  792,  4  Am.  St  Rep.  51; 
Railway  Co.  v.  Boeder,  30  Wash.  244,  70 
Pac.  498,  94  Am.  St  Rep.  864;  Each  v.  Rail- 
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way  Co.,  72  Wis.  229,  39  N.  W.  129;  MuHer 
V.  Railway  Ck).,  83  Cal.  240.  23  Pac.  265; 
Boom  Co.  V.  Patterson,  98  U.  S.  403,  25  U 
Ed.  206;  Railway  Co.  v.  Whalen,  11  Neb. 
585,  10  N.  W.  491;  Railway  Co.  t.  Porter, 
112  Mo.  361,  20  S.  W.  568;  Dickenson  ▼. 
Fitchbtirg,  13  Gray,  546;  Ligare  v.  Railroad 
Co.,  166  111.  249,  46  N.  E.  803;  Dupuis  y.  Rail- 
way Co.,  115  111.  97,  3  N.  E.  720;  Railway 
Co.  ▼.  Swinney,  59  Ind.  100.  It  must  be  per- 
fectly manifest  that  In  every  case  of  a  pro- 
jected railroad  tbere  is  an  appreciation  in 
yalnes  of  real  estate  all  along  the  proposed 
line  before  any  condemnation  proceedings 
are  instituted,  and,  since  the  market  value 
at  or  near  the  date  of  the  institution  of  such 
proceeding  is  the  measure  of  compensation, 
the  enhancement  due  to  the  prospect  of  the 
construction  of  the  railroad  must  have  en- 
tered into  the  market  value  of  the  land,  and 
the  landowner  obtains  it,  because  he  takes 
the  market  value  at  that  time,  not  at  a  date 
prior  to  the  announcement  of  the  intent  tQ 
construct  the  road. 

It  is  unnecessary,  however,  to  rely  for 
this  upon  mere  argument  from  a  rule  of 
practice  as  a  premise.  Direct  authority  of 
bigh  character  for  the  proposition  that  the 
landowner  Is  entitled  to  general  benefits 
arising  from  the  prospective  construction  of 
the  work  for  which  the  land  is  appropriated 
Is  at  hand.  In  Kerr  v.  South  Park  Oom'rs, 
117  U.  S.  379,  6  Sup.  Ct  801,  29  U  Ed.  924, 
the  foUowlng  charge,  delivered  by  the  trial 
court  to  the  jury,  was  approved:  "A  number 
of  witnesses  testified  that  the  agitation  of 
the  park  project,  the  anticipation  that  the 
Legii^ature  would  authorize  the  appropria- 
tion of  lands  to  establish  a  park  In  the  vicin- 
ity of  the  present  South  Park,  and  the  In- 
troduction of  the  bill  into  the  Legislature, 

which  finally  became  a  law  on  the  

day  of  February,  1869,  mfiterlally  enhanced 
the  value  of  lands  embraced  In  the  present 
park  lines,  as  well  as  the  lands  adjacent 
thereto  in  that  vicinity.  Any  resulting  ben- 
efits to  the  lands  within  the  proposed  park 
from  this  and  other  causes,  such  as  the 
growth  and  prosperity,  or  the  anticipated 
growth  and  prosperity,  of  the  dty  of  Chica- 
go, you  should  take  in  account  in  determin- 
ing the  amount  that  will  fairly  compensate 
the  owner."  The  court  also  approved  the 
principles  announced  in  Cook  v.  South  Park 
Com'rs,  61  111.  115,  In  the  syllabus  of  which 
the  following  is  found:  '*In  assessing  the 
damages,  the  value  at  the  time  of  the 
condemnation  should  be  considered;  the  own- 
er being  entitled  to  the  benefit  of  an  advance 
caused  by  the  proEq;)ective  establishment  of  a 
public  park."  These  were  cases  in  which 
the  whole  of  the  property  was  taken,  just  as 
in  this  case.  In  San  Diego,  etc,  Co.  v.  Neale^ 
78  Cal.  t)3,  20  Pac.  372,  3  L.  R.  A.  83,  the 
court  refused  to  apply  the  rule,  because  of 
the  peculiar  character  of  the  land  and  the 
fact  that  it  had  no  market  value,  but  admit- 
ted the  soundness  of  the  principle.    Cobb  y. 


Boston,  112  Mass.  181,  holds  that  such  pro* 
spectlve  benefits  enter  into  the  market  val- 
ue, but  that  the  facts  as  to  what  improve- 
ments have  been  made  or  are  contemplated 
are  not  admissible  as  independent  evidence; 
nor  should  the  jury,  in  estimating  value, 
treat  such  enhancement  as  an  Independent 
element  of  value.  They  must  find  the  value 
at  the  time  of  the  appropriation,  considering, 
for  that  purpose,  all  proper  eviden'ice  thereof. 
Including  the  prospective  construction  of  the 
Improvement  In  Cobb  v.  Boston,  Wells,  J., 
said:  'The  question  to  be  determined  in 
each  Issue  was  the  market  value  of  the  land 
at  the  time  it  was  taken  by  the  city.  The 
petitioner,  Cobb,  was  not  entitled  to  the  ad- 
vantages, whether  real  or  speculative,  which 
might  result  from  Improvements  to  be  made 
by  the  city  after  taking  the  land.  Neither 
the  fact  that  such  improvements  were  aft- 
erwards made,  nor  that  they  were  contem- 
plated before  the  land  was  actually  taken, 
was  competent,  as  independent  evidence,  to 
show  what  the  market  value  was.  So  far  as 
the  market  value  was  in  fact  afTected  by  the 
knowledge  of  what  was  to  be  done,  or  of 
what  was  contemplated,  the  petitioner, 
Cobb,  was  allowed  the  full  benefit  of  it  His 
witnesses  took  it  into  consideration  in  mak- 
ing their  estimate  of  value,  to  which  they 
testified,  and  were  also  allowed  to  state  it 
as  a  reason  for  such  estimate.  This  was  all 
he  was  entitled  to."  Collateral  or  concomi- 
tant elements  of  value  in  the  property  are  . 
not  to  be  separately  considered  in  arriving 
at  its  value.  In  re  Department  of  Parks,  53 
Hun  (N.  Y.)  280,  6  N.  Y.  Supp.  750;  Railway 
Co.  V.  Swinney,  59  Ind.  100. 

An  Inspection  of  Instructions  Nob.  1  and 
2,  given  at  the  instance  of  the  applicant,  in 
the  light  of  the  principles  just  announced, 
will  reveal  their  incorrectness.  They  in  ef- 
fect required  the  jury  to  scale  down,  in  di- 
rect violation  of  law,  the  value  of  the  land 
at  the  time  of  its  appropriation,  by  deduct- 
ing therefrom  the  amount  of  such  apprecia- 
tion in  value  as  had  accrued  by  reason  of 
the  prospect  of  the  building  of  the  railroad 
through  the  town  of  Aracoma  and  that  sec- 
tion of  the  country.  This  error  in  the  instruc- 
tions is  so  grave  in  character  as  to  call  for 
a  new  trial,  though  it  may  not  have  preju- 
diced the  defendants  in  point  of  fact 
Whether  it  did  or  not  it  is  impossible  to  say, 
but  an  erroneous  instruction  raises  a  pre- 
sumption of  injury.  These  two  instructiona 
are  objectionable  for  another  reason  of  less 
gravity.  They  misrepresent  the  status  of 
the  matters  involved,  by  assuming  that  the 
road  is  to  be  constructed  through  the  lands 
proceeded  against  In  one  view  the  assump- 
tion accords  with  the  truth,  but  in  another  it 
does  not  The  road  will  not  be  constructed 
through  the  land  as  the  land  of  the  defend- 
ants, as  in  most  cases,  but  through  it  as  the 
applicant's  land.  More  accurately  stated, 
howeVer,  the  fact  is  that  the  railroad  takes 
all  the  land  for  Its  purposes^  absorbs  or  con- 
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cumes  the  uae  of  it,  and  doeB  not  merely 
pass  through  it  Whether  for  this  a  new  tri- 
al would  be  allowed  it  is  unnecessary  to  say; 
but  It  is  deemed  expedient  to  observe,  tn 
view  of  It,  that  instructions  should  be  clear 
and  free  from  inconsistency.  That  the  mar- 
ket value  of  the  land  in  July,  1903,  is  the 
amount  to  which  the  defendants  are  entitled 
has  not  been  denied.  For  the  applicant  it 
has  been  insisted  that  the  market  value  does 
not  include  general  enhancement  In  view 
of  the  probable  construction  of  the  road. 
But  the  defendants  seem  to  think  the  term 
"market  value*'  has  some  peculiar  meaning 
or  significance  which  precludes  the  Introduc- 
tion of  certain  kinds  of  evidence  and  directs 
Inquiry  by  the  jury  to  some  value  other  than 
that  which,  upon  consideration  of  all  the  ev- 
idence bearing  upon  the  question  of  value, 
they  think  is  the  actual  value  of  the  proper- 
ty. This  necessitates  an  Inquiry  Into  the 
meaning  and  purpose  of  the  market  value 
rule. 

The  true  Import  of  the  terms  "market  val- 
ue," "actual  cash  market  value,"  and  "fair 
cash  market  value,"  which  are  generally  re- 
garded as  convertible,  Is  partially  reflected 
by  the  nature  of  certain  other  values  some- 
times sought  to  be  recovered,  in  view  of 
which  these  terms  were  adopted  as  expres- 
sive of  the  standard  or  measure  of  compen- 
sation. EfPorts  have  been  made  to  obtain 
the  value  of  property  In  view  of  a  particular 
use  to  which  th^  owner  has  devoted  it,  such 
as  mercantile  trade,  which  cannot  be  per- 
mitted. San  Diego,  etc.,  Oa  v.  Neale,  78  Cal. 
63,  67,  20  Pac.  372,  3  L.  R.  A.  83.  Thus,  in 
Bsch  V.  Railway,  72  Wis.  229,  39  N.  W.  129, 
a  charge  that  the  law  did  not  provide  for 
compensating  the  owner  of  the  lot  for  losses 
in  his  business  was  approved.  In  U.  S.  v. 
Honolulu  Co.,  122  Fed.  581,  58  0.  a  A.  279, 
the  court  said:  "The  compensation  to  be 
made  for  land  taken  for  public  use  In  the 
exercise  of  the  right  of  eminent  domain  Is 
measured  by  its  market  value  at  the  time  of 
the  taking,  and  evidence  is  inadmissible  to 
show  that  it  has  a  peculiar  and  enhanced 
value  to  the  defendant"  See^  also,  Junction 
Ry.  V.  Woodruff,  49  Ark.  381,  5  8.  W.  792,  4 
Am.  St  Rep.  51;  Brown  v.  Railroad  Co., 
125  III.  600,  18  N.  B.  283;  Shano  y.  Bridge 
Ck>.,  189  Pa.  245,  42  Atl.  128,  69  Am.  St  Rep. 
806;  Railroad  Co.  y.  Eaton,  136  XIL  9,  26  N. 
B.  575;  Munkwlts  v.  Railroad  Co.,  64  Wis. 
408,  25  N.  W.  438;  RaUroad  Co.  v.  Todd,  39 
Neb.  813,  58  N.  W.  289;  In  re  Railroad  Co.« 
98  N.  Y.  447.  It  was  said  hi  Re  Furman  St, 
17  Wend.  649:  "The  use  to  which  the  owner 
has  applied  his  property  is  of  no  importance, 
beyond  its  influence  upon  the  present  value. 
If  highly  cultivated,  it  will  be  worth  more 
than  if  suffered  to  run  to  waste.  •  •  • 
What  price  will  it  bring  in  the  market? 
That  is  the  proper  inquiry  in  a  proceeding 
of  this  kind.  As  between  individuals  the 
ownw  may  demand  any  price,  however  ex- 
orbitant, for  his  property;    but  when  it  Is 


taken  for  public  purposes  he  can  only  de- 
mand its  real  value.  That  value  cannot 
depend  in  any  degree  on  his  own  will.  To 
allow  either  his  judgment  or  his  fancy  in 
relation  to  the  proper  use  of  the  property 
to  influence  the  question  would  be  to  make 
the  estate  eithef  more  or  less  valuable,  as 
it  might  happen  to  be  possessed  by  one  in- 
dividual or  another."  Another  value  which 
it  would  be  obviously  unjust  to  adopt  is  the 
value  to  the  appropriator  for  the  purpose 
for  which  it  is  taken,  another  special  utility 
value,  instead  of  the  value  for  all  purposes 
to  which  the  property  Is  adapted.  If  this 
were  permitted,  a  city,  town,  county  court, 
school  board,  or  railroad  company  might 
be  made  to  pay  many  times  the  actual  value 
of  a  piece  of  property  Indispensable  to  its 
purposes.  Another  kind  of  value  guarded 
against  by  this  rule  is  the  speculative  value. 
Muller  y.  Railway  Co.,  88  Cal.  240,  23  Pac. 
266. 

The  rule  is  founded  upon  the  assumption 
that  all  real  estate  has  a  market  value,  and 
this  is  practically  true,  although  these  values 
are  not  so  well  defined  and  easily  ascertain-, 
able  as  are  the  market  values  of  wheat 
oats,  rye,  com,  hay,  potatoes,  bacon,  beef, 
cattle,  hogs,  lumber,  coal,  and  the  numerous 
commodities  found  in  commerce.  Occasion- 
ally there  is  an  exception  to  this  rule,  owing 
to  the  peculiar  nature  of  the  property.  In 
a  few  rare  instances  courts  have  said  the 
property  involved  had  no  market  value.  The 
property  of  the  Monongahela  Navigation  Com- 
pany taken  by  the  United  States  by  the  pro- 
ceeding reported  in  148  U.  S.  312, 13  Sup.  Ct. 
622,  37  L.  Bd.  463,  consisting  of  its  locks  and 
dams,  franchise,  and  right  to  take  tolls, 
seems  to  have  been  so  regarded  and  treated, 
since  the  value  was  determined  by  the  use 
In  which  the  propertj^  was  employed;  but 
such  proceedings  bear  little  analogy  to  a 
simple  action  to  condemn  a  small  piece  of 
land.  Owing  to  peculiarity  of  situation  and 
other  circumstances,  sales  of  land  may  be  In- 
frequent and  prices  of  it  seldom  discussed; 
but  the  value  must  nevertheless  be  deter- 
mined by  practically  the  same  methods  as 
those  employed  in  settled  communities  in 
which  sales  are  frequently  made.  For  this, 
see  San  Diego,  etc.,  Co.  y.  Neale,  78  Cal. 
63,  20  Pac.  372;  3  Ia  R.  A.  83,  in  which  the 
court  declared  that  "when  there  Is  no  cur- 
rent rate  of  price,  and  where  In  consequence 
the  court  must  arrive  at  the  value  from  a 
consideration  of  the  uses  to  wldch  the  prop- 
erty may  be  put,  the  enhancement  in  value 
by  reason  of  the  proposed  Improvement  can- 
not be  considered.  Sueh  a  value  is  too  re- 
mote and  speculative." 

In  view  of  what  has  been  said  on  the 
subject  of  market  value,  it  is  perfectly  man- 
ifest that  the  property  involved  here  has  a 
market  value.  All  parties  admit  that,  if 
offered  for  sale  in  the  open  market,  it  would 
bring  a  price.  It  had  been  sold  only  a  short 
time  before  the  application  for  its  condemns- 
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tion  was  made  for  $1,825  at  a  public  Judicial 
■ale.  It  clearly  has  that  which  falls  within 
the  definition  of  market  value,  namely,  "the 
price  which  it  will  bring  when  it  is  offered 
for  sale  by  one  who  desires,  but  is  not  obli- 
ged, to  sell,  and  ia  bought  by  one  who  is  un- 
der no  necessity  of  having  it"  Stewart  ▼. 
Railroad  Co.,  88  W.  Va.  438,  18  S.  E.  604; 
Lewis,  Em.  Dom.  478;  Railway  Co.  y.  Vance, 
115  Pa.  325,  8  Atl.  764;  Lawrence  v.  Boston, 
110  Mass.  126;  Railway  Co.  v.  Woodruff,  40 
Ark.  381,  5  S.  W.  702,  4  Am.  St  Rep.  51. 
See  long  list  of  cases  cited  in  that  most 
excellent  new  work,  "Words  and  Phrases," 
vol.  5,  p.  4383.  It  Is  equally  apparent  that 
the  market  value  of  this  property,  at  the 
time  it  was  taken,  had  not  a  fixed  or  readily 
ascertainable  value,  such  as  many  kinds  of 
personal  property  hAve,  but  only  a  value 
determinable  by  the  opinion  of  the  jury  up- 
on consideration  of  all  the  evidence  bearing 
on  that  question.  This  Is  shown  by  the 
rules  prescribed  by  the  courts  for  ascertain- 
ing the  value.  In  Boom  Co.  v.  Patterson,  08 
U.  S.  403,  25  L.  Ed.  206,  the  court  held  that: 
"In  determining  the  value  of  lands  appro- 
priated for  public  purposes,  the  same  consid- 
erations are  to  be  regarded  as  In  a  sale  be- 
tween private  parties;  the  inquiry  In  such 
cases  being,  what,  from  their  availability 
for  valuable  uses,  are  they  worth  in  the 
market?  As  a  general  rule,  compensation  to 
the  owner  is  to  be  estimated  by  reference  to 
the  uses  for  which  the  appropriated  lands 
are  suitable,  having  regard  to  the  existing 
business  or  wants  of  the  community,  or  such 
as  may  be  reasonably  expected  in  the  im- 
mediate future."  In  Low  v.  Railroad  Co., 
63  N.  H.  557,  3  Atl.  730,  the  court  said:  "In 
assessing  the  plalntifTs  damages,  the  ques- 
tion was,  what  was  the  fair  market  value 
of  the  land  at  the  time  when  it  was  taken 
by  the  defendants?  *  In  determining  that 
question,  whatever  in  its  location,  surround- 
ings, and  appurtenances  contributed  to  the 
availability  of  the  land  for  valuable  uses  was 
proper  evidence  to  be  considered  by  the  jury 
in  estimating  its  salable  character,  and  as- 
certaining its  market  value."  To  the  same 
general  import,  see  Santa  Ana  v.  Harlln,  00 
Cal.  538,  34  Paa  224;  In  re  Department, 
etc.,  Co.,  53  Hun,  280,  6  N.  Y.  Supp.  750;  Li- 
gare  v.  Railroad  Co.,  166  111.  263,  46  N.  B. 
803;  Dupuis  v.  Railroad  Co.,  115  111.  07,  3  N. 
B.  720;  Brown  v.  Railway  Co.,  125  111.  600, 
18  N.  B.  283;  Kierman  v.  Railway  Co.,  123 
111.  188,  14  N.  B.  18.  Such  latitude  Is  allow- 
ed. In  seekihg  the  value,  that  opinion  evi- 
dence is  freely  admitted  and  given  a  wide 
range.  Railroad  Co.  v.  Foreman,  24  W.  Va. 
662,  674;  Beck  v.  Railroad  Co.,  148  Pa.  271, 
28  Atl.  000,  83  Am.  St  Rep.  822;  Cochrane 
V.  Com.,  175  Mass.  200,  56  N.  B.  610,  78  Am. 
St  Rep.  401. 

On  the  question  of  value  the  jury  may  rest 
the  verdict  largely  upon  their  own  knowledge, 
derived  from  a  view  of  the  premises.  Thus, 
ki  Kierman  v.  Railway  Co.,  123  III  188,  14 


I  N.  B.  18,  the  court  held  as  follows:  *rrhe 
result  of  a  jury's  personal  view  of  the  land 
over  which  a  railroad  is  sought  to  be  laid  is 
evidence  proper  to  be  acted  upon  by  them; 
and  if  they  believe,  from  the  whole  evidence, 
that  they  have,  from  such  view,  arrived  at  a 
more  accurate  judgment  as  to  the  value  of 
the  premises  sought  to  be  taken,  an^  of  the 
damages,  than  that  shown  by  the  evidence 
in  open  court,  they  may,  upon  the  evidence, 
rightfully  fix  the  value  of  the  land  taken, 
and  the  damages,  at  the  amount  so  approv- 
ed by  their  judgment,  formed  from  the  per- 
sonal examination,  even  though  it  differed 
from  the  amount  testified  to,  and  the  weight 
of  testimony  given  by  witnesses  In  open 
court"  Whether  this  court  would  be  willing 
to  go  so  far  as  that  it  is  unnecessary  to  say, 
but  it  could  not  repudiate  the  general  rule 
that  verdicts  in  such  cases  will  rarely  be 
set  aside,  in  the  absence  of  error  in  the 
rulings  of  the  court  Such  verdicts  have 
a  peculiar  Immunity  from  disturbance,  for 
the  very  reason  that  the  amount  of  compen- 
sation is  so  largely  a  matter  of  opinion  and 
judgment  on  the  part  of  the  jury,  resting 
in  part  upon  the  opinions  of  witnesses.  All 
this  clearly  points  to  the  absence  of  any  re- 
sort to  a  supposed  fixed  market  value,  estab- 
lished by  consensus  of  opinion  In  the  com- 
munity, or  otherwise,  like  the  value  of  com- 
mercial articles,  for  which  the  jury  must 
inqulBe,  and  on  which.  If  found,  together 
with  their  knowledge  of  the  premises  de- 
rived from  their  view  of  the  same,  they  must 
base  their  verdict,  disregarding  all  other  evi- 
dence. 

As  each  of  the  three  Instructions  proposed 
by  the  defendants  contains  a  direction  to  the 
jury  to  inquire  as  to  whether  the  property 
had  a  market  Value,  and,  if  so,  to  rest  the 
verdict  on  that  and  their  view  of  the  prem- 
ises. Instead  of  directing  them  to  ascertain 
the  market  value  of  the  property,  using  for 
that  purpose,  as  evidence,  the  knowledge  ac- 
quired by  their  view,  and  all  other  evidence, 
facts,  and  circumstances  In  the  case,  includ- 
ing any  market  value  it  ml^rht  have  by  con- 
sensus of  opinion  among  those  who  were 
familiar  with  real  estate  values,  as  a  mere 
fact  in  evidence,  to  be  considered  with  all 
other  evidence,  if,  indeed,  such  fact  is  com- 
petent evidence,  it  being  In  the  nature  of 
hearsay  information,  I  regard  them  as  bad« 
and  as  having  been  properly  refused;  but  a 
majority  of  the  court  are  of  a  different  oito- 
lon,  and  think  the  court  erred  in  refusing  to 
give  instructions  Nos.  land  2.  My  associates 
fully  concur  in  my  statement  of  prindpies 
applicable  to  the  subject,  but  differ  from  me 
in  construing  the  instructions.  They  think 
the  instructions,  properly  interpreted,  direct 
the  jury  to  ascertain,  from  all  the  evidence 
in  the  case,  the  value  of  the  property,  and 
do  not  hamper  their  action  by  an  Inquiry  for. 
and  adoption  of,  a  supposed  market  value, 
other  than  that  to  be  fixed  by  themselves. 
We  are  of  the  unanimous  opinion,  however. 
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that  Instractlon  No.  8,  requested  by  tbe  de- 
fendants, was  properly  refused,  because' it 
excludes  the  purchase  price  of  the  property 
from  consideration  as  evidence.  The  price 
paid  for  the  land,  if  not  too  remote  in  time. 
Is  admissible  evidence  in  such  case.  In  re 
Department  etc.,  Co.,  53  Hun,  280,  6  N.  T. 
Supp.  750.  This  property  was  purchased  on- 
ly about  three  months  prior  to  the  com- 
mencement of  this  action. 

The  rulings  on  the -admission  and  rejec- 
tion of  evidence  need  not  be  noticed  in  de- 
tail, since  they  are  all  clearly  covered  by 
the  principles  above  stated.  One  of  them 
related  to  the  purchase  price  of  the  prop- 
erty, and  has  been  disposed  of.  The  others 
may  all  be  grouped  under  the  objection  to 
the  competency  of  witnesses  to  testify  to 
their  opinions  as  to  the  value  of  the  property 
because  of  lack  of  knowledge  of  the  sup- 
posed market  value  of  the  land,  although  all 
of  them  knew  the  property  well.  One  of 
them,  J.  S.  Miller,  had  resided  in  the  little 
town  of  500  inhabitants  23  years,  still  re- 
sided there,  had  bought  the  property  itself 
three  times,  and  had  lived  In  the  house  on  it 
for  22  years.  W.  A.  De  Jamette  lived  two 
miles  from  the  town  at  the  time  and  had  pre- 
viously resided  in  it  for  about  30  years.  Wal- 
ter Cary  had  known  the  property  for  about 
14  years  and  had  resided  in  the  town  about 
the  same  length  of  time.  0.  V.  White  had 
resided  in  the  town  for  nearly  32  years. 
Bruce  Holland  lived  In  the  town  and  had 
known  the  property  for  5  years.  J.  Cary 
Alderson  knew  the  property  and  had  resided 
in  the  town  for  13  years.  Simpson  Ellis,  a 
farmer  and  blacksmith,  lived  within  three 
miles  of  the  town,  and  had  run  his  black- 
smith shop  in  it  for  10  years,  knew  the  prop- 
erty in  question,  and  had  once  owned  it  and 
resided  in  the  house  on  it  Nothing  but  the 
erroneous  assimiption  of  counsel  for  defend- 
ants as  to  the  market  value  theory  could 
have  led  them  to  urge  against  such  witness 
the  objection  of  incompetency.  All  the  rul- 
ings of  the  court  respecting  this  evidence 
were  correct 

It  is  urged  that  the  court  erred  in  refus- 
ing a  new  trial  on  the  application  of  both 
plaintiflF  and  defendants,  without  regard  to 
the  question  of  error  in  the  rulings  of  the 
court  or  the  verdict  Absence  of  any  author- 
ity on  the  subject  necessitates  the  adoption 
of  a  rule,  and,  in  view  of  the  discretion  al- 
ways accorded  to  trial  courts  concerning  the 
matter  of  new  trials,  we  hold  that  the  ex- 
ercise of  such  discretion,  in  refusing  to  set 
aside  a  verdict  on  the  sole  ground  of  a  re- 
quest by  both  parties  for  such  action,  is  not 
an  abuse  of  it  aud  is,  therefore,  not  review- 
able. Such  an  application  is  not  analogous 
to  one  for  the  setting  aside  of  a  consent  de- 
cree, which  partakes  largely  of  the  nature 
of  a  rescission  of  an  agreement  Here  there 
has  been  a  full  trial,  in  which  the  parties 
have  agreed  to  nothing,  but  have  fought  each 
other  to  the  end.    If  a  trial  court  were  bound 


to  grant  new  trials  on  such  ground,  the  work 
of  the  courts  might  become  greatly  increased, 
to  the  prejudice  of  suitors,  who,  never  having 
had  a  trial,  would  be  delayed  by  those  who 
had  had,  perhaps,  several.  When  the  law 
has  given  a  man  one  fair  trial,  it  owes  him 
no  further  duty.  lUustrationB  of  this  prin* 
ciple  are  numerous. 

For  the  error  noted,  the  Judgment  must  b^ 
reversed,  the  verdict  set  aside,  and  the  case 
remanded  for  a  new  trial  according  to  law 
and  the  principles  herein  stated. 


(87  W.  Va.  43») 
SHAW  V.  CITY  OF  CHARLESTON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  21,  1905.) 

HUNICIPAL   C0BP0BATI0N&— UABILITIBB— PBI8- 

0N»— UNSANriABT     CONDITIONS— 

WBONGFDL  DEATH. 

1.  A  municipal  corporatioD  is  not  liable  for 
injurieg  to  a  person  occasioned  by  the  unsani- 
tary condition  of  its  prison  while  he  is  con- 
fined therein  for  violation  of  a  city  ordinance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent  Dig.  Manidpal  Corporations,  f  1804.] 

2.  The  maintenance  of  a  prison  is  the  exercise 
of  a  pnrely  governmental  power,  and  a  munici- 
pal corporation  is  not  liable  for  Injuries  caused 
by  negligence  or  omission  of  dnty  on  the  part 
of  its  officers  and  agents  respecting  Its  prison 
or  persons  confined  therein. 

[Ed.  Note. — For  cases  in  point,  see  «?ol.  86, 
Cent.  Dig.  Municipal  Corporations,  fS  156&* 
1570,  15TO.] 

3.  A  father  cannot  maintain  an  action  in  his 
own  right  for  damages  on  account  of  the  negli- 
gent killing  of  his  daild. 

(Syllabus  by  the  Court.) 

Brror  to  Circnit  Court,  Kanawha  Oounty; 
Wm.  G.  Mathews,  Special  Jndge. 

Action  by  C.  H.  Shaw  against  the  city  of 
Charleston.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Afitaned. 

Jas.  P.  Ferguson,  for  plaintiff  in  error.  H. 
D.  Rummell,  for  defendant  in  error. 

POFFENBARGBR,  J.  The  drcnlt  court 
of  Kanawha  county  sustained  a  demurrer  to 
a  declaration  in  an  action  of  trespass  on  the 
case  brought  by  G.  H.  Shaw  against  the  city 
of  Charleston,  charging  that,  by  reason  of 
the  wrongful  and  negligent  acts  of  said  dty, 
it  had  caused  the  death  of  the  plaintiff's  aon, 
a  child  about  seven  years  old,  by  causing  him 
to  be  Incarcerated  in  its  filthy  and  unsani- 
tary city  prison.  To  the  Judgment  dismiss- 
ing the  action  the  plaintiff,  Shaw,  obtained 
a  writ  of  error. 

The  case  is  ruled  by  the  general  principles 
of  law  announced  by  this  court  in  the  cases 
of  Brown's  Adm'r  v.  Town  of  Guyandotte, 
34  W.  Va.  299,  12  S.  B.  707,  11  L.  R.  A.  121; 
Gibson  v.  Huntington,  38  W.  Va.  177,  18  S> 
R  447,  22  L.  R.  A.  561,  45  Am.  St  Rep. 
853,  and  Bartiett  v.  Town  of  Clarksburg,  46 
W.  Va.  398,  31  S.  B.  918,  43  L.  R.  A.  296, 
72  Am.  St  Rep.  817.  In  Gibson  v.  Hunting- 
ton the  classes  of  cases  in  which  municipal 
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corporations  are  liable  for  injuries  are  sum- 
marized as  follows:  First,  failure  to  keep  its 
streets,  alleys,  sidewalks,  roads,  and  bridges 
in  repair;  second,  injuries  inflicted  in  the 
discharge  of  purely  ministerial  duties,  not 
governmental  or  discretionary  in  character; 
third,  injuries  caused  by  the  negligent  man- 
agement of  Its  corporate  property.  In  the 
same  case  it  is  held  that  ''a  municipal  cor- 
poration is  not  liable  for  injuries  caused  by 
the  negligence  of  its  agents  and  officers  in 
the  discharge  of  or  omission  to  discharge  du- 
ties which  are  purely  governmental  or  dis- 
cretionary." In  Bartlett  v.  Town  of  Clarks- 
burg the  court  said:  "As  to  the  powers  and 
functions  of  an  incorporated  town  of  a  pub- 
lic governmental  character,  it  is  not  liable 
for  damages  caused  by  the  wrongful  acts  or 
negligence  of  its  officers  or  agents  therein/' 
Brown's  Adm'r  ▼.  Town  of  Guyandotte  is  a 
case  exactly  in  point,  holding  that  "a  town 
is  not  liable  for  damages  for  the  death  of  a 
person  caused  by  the  burning  of  its  Jail  while 
such  person  was  confined  therein  by  town 
authority  for  a  violation  of  its  ordinances, 
though  such  fire  was  attributable  to  the 
wrongful  act  or  negligence  of  the  officers  or 
agents  of  the  town."  Richmond  v.  Long's 
Adm'rs,  17  Orat  375,  94  Am.  Dec.  461,  held 
the  city  of  Richmond  not  liable  for  the  loss 
of  a  slave  admitted  into  the  city  hospital  as 
a  smallpox  patient,  whose  death  resulted 
from  the  negligence  of  the  agent  of  the  city 
in  allowing  him  to  escape  and  freeze  to 
death.  The  principles  announced  in  these 
last  two  cases,  directly  applicable  to  the  case 
in  band,  are  so  well  supported  by  reason  and 
authority  that  it  is  deemed  useless  to  con- 
sume time  in  a  re-examination  of  them. 
They  are  supported  by  the  great  weight  of 
authority.  Some  cases  holding  a  contrary 
doctrine  will  be  found  in  the  Reports,  but  the 
reasons  assigned  for  it  are  wholly  unsatis- 
factory. Such  is  the  case  of  Edwards  v. 
Pocahontas  (G.  G.)  47  Fed.  268,  which  at- 
tempts to  mark  a  distinction  in  this  respect 
between  cities  and  towns,  on  the  one  hand, 
and  counties,  on  the  other,  in  respect  to  lia- 
bility, on  the  ground  that  cities  and  towns 
voluntarily  assume  legislative  power,  while 
counties  do  not  How  a  difference  in  the 
method  by  which  the  two  classes  of  corpo- 
rations obtain  the  legislative  power  vested 
in  them  can  change  the  character  of  that 
power,  and  impose  liability  for  its  negligent 
exercise,  when  the  Legislature  has  not  ex- 
pressly provided  for  such  liability,  is  not 
apparent  aa  the  face  of  the  proposition,  and 
the  reasons  assigned  in  the  few  isolated  cases 
asserting  the  doctrine  are  wholly  unsatisfac- 
tory. The  right  of  action  for  injuries  occa- 
sioned by  defects  in  streets,  sidewalks,  al- 
leys, and  bridges,  recognized  by  the  courts, 
in  no  manner  argues  the  existence  of  liabil- 
ity for  injuries  resulting  from  the  unsani- 
tary condition  of  a  prison.  In  respect  to 
these  the  statute  goes  far  beyond  a  simple 
requirement  that  they  be  kept  in  good  con- 


dition, and  provides  that  any  person  who 
sustains  an  injury  to  his  person  or  property 
by  reason  of  a  defect  in  any  public  road, 
street,  sidewalk,  bridge,  etc.,  may  recover 
damages  therefor,  whether  the  highway  be  a 
county  road  or  a  city  street.  But  the  cases 
are  in  no  sense  analogous.  Highways  are,  in 
a  sense,  works  of  improvement  maintained 
for  the  benefit  of  the  people,  as  to  which 
municipal  corporations  have  large  discretion- 
ary powers.  A  prison  is  an  instrumentality 
or  agency  essential  to  the  exercise  of  the 
purely  governmental  function  of  enforcing 
the  criminal  law.  In  North  Carolina  the  rule 
of  liability  in  such  cases  was  broadly  laid 
down  in  the  case  of  Lewis  v.  Raleigh,  77  N. 
G.  229,  decided  in  1877,  based  upon  the  pe- 
culiar provisions  of  the  Constitution  and 
statutes  of  that  state.  It  is  still  upheld  by 
that  court,  but  has  been  in  the  later  cases 
narrowed  in  its  operation  and  effect  so  as  to 
impose  upon  the  city  only  the  duty  of  prop- 
erly constructing  and  furnishing  the  prison, 
and  exercising  ordinary  care  In  providing 
necessaries  for  the  prisoners,  and  supervising 
subordinates  in  charge  of  the  prison.  It  is 
not  liable  for  injuries  resulting  from  the 
negligence  of  policemen  or  keeper  of  the 
prison  in  failing  to  make  use  of  the  improve- 
ments and  appliances  furnished,  unless  the 
municipal  authorities  have  had  notice  of  such 
negligence,  and  failed  to  remedy  the  evil. 
Goley  V.  StatesviUe,  121  N.  C.  301,  28  S.  E. 
482.  In  no  other. state  does  the  doctrine  of 
municipal  liability  for  injuries  resulting  from 
imprisonment  in  unsanitary  places  seem  to 
have  been  adopted. 

Another  insuperable  defect  in  the  case  is 
the  character  in  which  the  plaintiff  sues. 
Instead  of  qualifying  as  administrator  of  his 
son,  and  suing  in  that  capacity,  he  has 
brought  the  action  in  his  individual  capacity. 
The  common-law  ,rule  forbidding  such  an 
action,  under  the  maxim,  "Actio  personalis 
moritur  cum  persona,"  has  often  been  criti- 
cised and  condemned  as  being  technical  and 
unsupported  by  sound  reas(m;  but  with  the 
single  exceptions  of  Sullivan  v.  Railroad  Co., 
3  Dill.  (U.  S.)  334,  Fed.  Gas.  No.  13,599,  and 
Shields  V.  Yonge,  15  Qa.  349,  60  Am.  Dec. 
698,  it  has  been  observed  and  enforced  ev- 
erywhere as  law  too  well  settled  to  be  dis- 
turbed. Sullivan  V.  Railroad  Co.  was  Itself 
finally  disposed  of'  under  the  general  rule, 
and  is  no  longer  considered  an  authority 
against  it  Sullivan  v.  Railroad  Co.,  1  Mc- 
Crary  (U.  8.)  301,  2  Fed.  447.  Gases  en- 
forcing the  principle  could  be  cited  by  scores 
from  practically  every  state  in  the  Union. 
8  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  854;  13 
Cyc.  310.  It  cannot  be  overthrown  dh  the 
queere  put  in  Cook  v.  Darby,  4  Munf.  444, 
6  Am.  Dec.  529,  as  to  whether  or  not  the 
right  of  action  for  a  civil  injury  is  merged 
in  the  felony  which  occasioned  it;  and  the 
statement  by  Judge  Green  in  Allison  v.  Bank, 
6  Rand.  204,  that  the  felonious  character  of 
an  act  is  not  a  bar  to,  or  a  suspension  of. 


W.Va.) 


LOQAN  ▼.  PBOVIDBNT  SAV.  LIFB  ASSUB.  80a 


S29 


tbe  cItII  remedy  for  an  Injury  remilting  from 
tt  However  plausible  the  reason  urged 
against  the  rule  may  be,  this  court  must 
make  the  same  reply  that  so  many  others 
hare  given.  It  Is  too  firmly  established  to 
be  altered  upon  any  speculation  as  to  what 
the  reason  upon  which  it  was  originally  bas- 
ed was,  and  whether  it  has  ceased. 

An  efTort  is  made  to  sustain  the  declara- 
tion on  the  allegation  of  plaintiff's  loss  of 
his  son's  services,  and  his  outlay  In  paying 
the  expenses  incident  to  his  sickness — a  right 
of  action  accruing  to  the  plaintiff  himself — 
but,  as  the  act  from  which  this  injury  re- 
sults is  one  for  which  the  dty  cannot  be  held 
liable  In  damages,  the  claim  for  expenses 
and  loss  of  services  Is  as  groundless  as  the 
other. 

If  the  averments  of  the  declaration  are 
true,  a  most  grievous  wrong  has  been  done 
the  plaintiff.  It  is  difficult  to  conceive  of 
conditions  and  circumstances  in  an  American 
dty  which  might  result  in  the  infliction  of 
soch  barbarous  and  inhuman  treatment  as 
is  alleged  to  Have  befallen  this  little  child, 
but  the  hardship  of  the  case  cannot  be  per- 
mitted to  overthrow  fundamental  principles 
of  law. 

Theso  conclusions  render  further  discus- 
sion of  the  declaration  and  ruling  of  the 
court  unnecessary.  The  Judgment  must  be 
affirmed. 


(B7  W.  Yft.  884) 

LOGAN  V.  PROVIDENT  SAV.  LIFB  ASSUB. 
SOC.  OF  NEW  YORK. 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

March  21,  1905.) 

UfS    nraUBANOB— APPLICATION— €OMSTBnC- 

TION   or  POLIOT— PLEADINO—BT7B- 

DEN  OF  PROOF. 

1.  Where  a  life  ixisnrance  policy  provides  that 
the  application  for  the  insurance  shall  be  a  part 
of  the  policy*  then  the  policy  and  the  applica- 
tion should  be  construed  together,  atid»  if  there 
la  a  conflict  between  the  policy  and  the  applica- 
tion, the  provisions  of  the  policy  should  control. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  f  808.] 

2.  A  life  Insurance  policy  should  be  strictly 
construed  against  the  insurer,  and  if  It  contains 
contradictory  terms,  or  is  so  framed  as  to  leave 
room  for  construction,  rendering  it  doubtful 
whether  the  parties  intended  the  answers  of  the 
assured  to  the  questions  propounded  in  the  ap- 
plication to  be  warranties  or  representations, 
the  court  should  lean  against  that  construction 
which  imposes  the  obligation  of  a  warranty 
upon  the  assured,  and  hold  the  answers  to  be 
representa  tions. 

[EkL  Note. — For  cases  In  point,  see  vol.  28^ 
Gent.  Dig.  Insurance,  §§  292,  295.] 

8.  When  an  action  is  brought  upon  a  life  in- 
eoranoe  policy,  which  provides  that  the  appli- 
cation shall  be  made  a  part  of  the  policy,  and 
the  declaration  Is  filed  under  section  61,  c.  125, 
of  the  Code  of  1899,  and  the  defendant  files  a 
statement  of  defense  under  section  64  of  said 
chapter,  alleging  that  the  assured  made  false 
and  fraudulent  answers  to  certain  questions 
propounded  to  him  in  the  application,  and  the 

E lain  tiff   replies  generally   thereto,   the   burden 
(  upon  the  defendant  to  prove  the  allegations  of 
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its  statement  of  defense  by  a  prepondarance  of 
the  evidence. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Oonrt,  Wood  Countj;  L. 
N.  Tavenner,  Judge. 

Action  by  Annie  Logan  against  the  Provi- 
dent Savings  Life  Assurance  Society  of  New 
York.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Afilrmed. 

y.  B.  Archer  and  William  Beard,  for  plain- 
tiff in  error.  Van  Winkle  ft  Ambler,  for  de- 
fendant in  error. 

SANDBRS,  J.  On  the  20th  day  of  March, 
1895,  Arthur  Logan  made  application  to  the 
defendant  for  a  life  insurance  policy  for  |2,- 
000  fbr  the  benefit  of  the  plaintiff.  Upon 
the  filing  of  this  application  with  the  de- 
fendant, and  the  payment  of  the  premium 
agreed  upon,  it  issued  to  the  applicant  the 
policy,  payable  on  the  death  of  Arthur  Lo- 
gan, to  his  daughter,  the  plaintiff;  and  on 
August  29,  1901,  Arthur  Logan  died,  where- 
upon the  plaintiff  furnished  the  proofs  of 
death  of  said  Arthur  Logan  to  the  company, 
as  required  by  the  policy,  and  demanded  the 
payment  thereof,  which  was  refused  by  the 
company,  and  thereupon  the  plaintiff  insti- 
tuted her  action  in  the  circuit  court  of 
Wood  county  upon  said  policy,  and  filed  her 
declaration,  as  provided  for  in  section  61  of 
chapter  125  of  the  Code  of  1899,  and  the  de- 
fendant, as  provided  in  section  64  of  the 
same  chapter,  filed  its  statement  in  writing, 
setting  up  that  the  insured  made  false  and 
fraudulent  answers  to  questions  16,  19,  20, 
and  21,  of  part  2  of  said  application,  which 
will  be  hereafter  more  particularly  men- 
tioned. The  plaintiff  replied  generally  to  the 
matters  of  defense  filed  by  the  defendant, 
and  also  filed  a  statement  In  writing  in  re- 
ply thereto,  to  which  last  statement  of  the 
plaintiff  the  defendant  filed  a  special  reply 
in  writing.  Upon  these  issues  the  case  was 
tried,  and  the  Jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  the  sum  of  $2,240, 
upon  which  the  court  rendered  Judgment; 
and  this  Judgment  is  now  here  for  review. 

An  Important  question  involved  in  this 
controversy  is  whether  or  not  the  answers 
to  the  questions  propounded  to  the  appli- 
cant in  part  2  of  said  application  should  be 
construed  as  warranties  or  as  representa- 
tions. The  application  consists  of  three 
parts.  The  first  part  is  denominated  '*Appll- 
cation  to  the  Provident  Savings  Life  Assur- 
ance Society  of  New  York,"  and  propounds 
questions  other  than  those  which  affect  the 
habits,  health,  and  physical  condition  of  the 
applicant;  and,  inasmuch  as  there  is  no  con- 
troversy as  fo  any  of  the  answers  therein 
contained,  it  is  unnecessary  to  refer  to  them, 
but  in  this  part  of  the  application  we  find 
the  following  stipulation,  which  is  signed  by 
the  assured:  "It  is  hereby  further  declared 
and  warranted  that  all  the  statements  and 
representations  contained  tn  part  1  and  part 
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2  of  this  applicatton,  or  In  any  certificate  of 
health  hereinafter  given  to  the  society  to  se- 
cure restoration  or  reinstatement  of  said  pol-  * 
icy,  by  whomsoever  they  be  written,  are  ma- 
terial, and  are  and  shall  be  true,  and  with 
the  stipulated  premiums  shall  be  the  sole 
consideration  of  the  contract  with  the  soci- 
ety, if  a  policy  be  issued  or  renewed  there- 
on; and  that  if  any  concealment  or  fraudn- 
lent  or  untrue  statement  or  representation 
be  made,  or  if  at  any  time  any  covenant  or 
agreement  herein  made  shall  be  violated, 
said  policy  and  insurance  shall  be  null  and 
void,  and  all  payments  made  or  accepted 
thereon  shall  be  forfeited  to  the  society,  ex- 
cept as  provided  therein."  Part  2  of  said  ap- 
plication is  denominated  "Statement  to  the 
Medical  Examiner,"  and  the  questions  and 
the  answers  thereto,  about  which  the  de- 
fendant complains,  are  these:  ''(lO)  Have 
you  now  or  have  you  ever  had  any  of  the  fol- 
lowing? Answer  Tes*  or  'No'  as  to  each. 
If  'Yes'  In  any  case,  give  particulars  under 
18  below.  Apoplexy?  No.  Asthma?  Na 
Bronchitis?  No.  Cancer  or  Tumor?  No.  Col- 
ics? No.  Diabetes?  No.  Disease  of  Brain? 
Na  Disease  of  Heart?  No.  Disease  of 
B:idneys?  No.  Disease  of  Bladder?  No. 
Disease  of  Liver?  No.  Disease  of  Lungs? 
No.  Disease  of  Skin?  No.  Disease  of  Spine? 
No.  Disease  of  Spleen?  No.  Disease  of  Sex- 
ual Organs?  No.  Delirium  Tremens?  No. 
Diasziness  or  Vertigo?  No.  Diarrhoea  (Chron- 
ic)? No.  Dyspepsia?  No.  Epilepsy?  No. 
Erysipelas?  No.  Fistula?  No.  Fits  or  Con- 
vulsions? No.  General  Debility?  No.  Her- 
nia? No.'  If  so,  will  you  always  wear  a 
truss?  Gout?  No.  Gravel?  No.  Habitual 
Headache?  No.  Insanity?  No.  Insomnia? 
Na  Jaundice?  No.  Neuralgia?  No.  Otor- 
rhoea  or  Otitis?  No.  Palpitation?  No.  Pa- 
ralysis? No.  Physical  Injury?  No.  Piles? 
No.  Pleurisy?  No.  Pneumonia?  No.  Bheu- 
matism?  No.  Sciatica?  No.  Sunstroke?  No. 
Surgical  Operation?  Na  Swelled  Limbs  or 
Face?  No.  Scrofula?  No.  Syphilis?  No.  Ty- 
phoid Fever?  Na  Unconsciousness?  No. 
Varicose  Veins?  No.  Yellow  Fever?  No. 
♦  ♦  ♦  (19)  Have  you  ever  had  any  sick- 
ness, injury,  or  infirmity  whatever,  not  al- 
ready named?  If  so,  state  the  number  of  at- 
tacks, and  the  date,  location,  and  duration  of 
each.  Ans.  No.  (20)  Give  the  name  and 
residence  of  your  usual  medical  attendant. 
I  don't  have  any  regular  medical  attendant 
Don't  need  any.  Never  sick.  (21)  When 
and  by  what  physician  were  you  last  attend- 
ed and  for  what  complaint?  (Answer  fully 
and  specifically).  Have  not  been  sick."  And 
we  find  that  part  2  of  said  application  con- 
cludes as  follows:  ''I  hereby  declare  that  I 
have  read  and  understand  all  the  above  ques- 
tions and  the  answers  thereto,  and  they  are 
hereby  made  part  of  my  application  for  in- 
surance by  the  Provident  Savings  Life  As- 
surance Society  of  New  York;  and  I  hereby 
warrant  said  answers,  as  written,  to  be  true, 


and  that  I  am  tfie  person  described  above 
and  in  part  1  of  this  aiq;>Ucation,  signed  by 


me." 

The  policy  and  the  ai^llcatlon  are  to  be 
construed  together,  and,  if  the  stipulations 
contained  in  the  application  are  not  In  ac- 
cord with  the  provisions  of  the  policy,  then 
the  policy  must  control,  and  we  find  contain- 
ed in  the  policy  these  words:    "In  consider- 
ation of  the  stipulations  and  agreements  in 
the  application  herefor,  and  also  upon  the 
next  page  of  this  policy,  all  oi  which  are 
hereby  made  parts  of  this  contract"    There- 
fore it  will  be  seen  that  nowhere  in  the  pol- 
icy, the  only  paper  which  came  Into  the  pos- 
session of  the  applicant  undtf  the  contract, 
Is  the  word  *^irarranty"  used*  but,  instead, 
the  defendant  contented  Itself,  in  the  prep- 
aration thereof,  with  .using  the  words  ''stipii- 
latlons  and  agreements."    It  is  true  the  pol- 
icy makes  the  application  a  part  of  it,  and 
when  this  is  done  we  find  that  part  2  of  the 
application  warrants  the  statements  made  in 
the  answers  of  the  applicant,  thereby  making 
a  direct  and  patent  conflict  between  the  ap- 
plication and  the  policy;  and  when  tills  is 
so  we  must,  under  the  rules  laid  down  for 
the  construction  of  contracts  of  this  charac- 
ter, lean  to  that  construction  which  makes 
the  answers  of  the  applicant  representations 
and  statements,  and  not  warranties.    In  con- 
struing contracts  of  this  dass,  the  courts  all 
agree  that,  if  they  are  of  a  doubtful  mean- 
ing, that  construction  should  be  placed  upon 
them  which  classes  them  as  representations, 
rather  than  as  warranties,  and  also,  where 
there  is  a  conflict  or  inconsistency  between 
the  policy  and  the  stipulations  contained  hi 
the  application  therefor,  that  the  provisions 
of  the  policy  should  control.     Therefore  it 
will  be  observed  that  upon  the  face  of  the 
policy  the  word  "warranty**  does  not  appear. 
So,  if  the  iHX)vislons  of  the  application  should 
be  construed  to  be  warranties,  yet,  as  they 
are  inconsistent  with  and  repugnant  to  the 
provisions  of  the  policy,  they  most  yield, 
and  the  contract  be  so  construed  as  to  make 
the  answers  to  the  questions  propounded  in 
the  application  representations  and  not  war- 
ranties. 

This  view  is  fully  sustained  by  the  well- 
considered  cases  of  Moulor  v.  American  Life 
Ins.  Co.,  Ill  n.  S.  842,  4  Sup.  Ct  466,  28  L. 
Ed.  447;  Schwarzbach  v.  Protective  Union, 
25  W.  Va.  G22,  62  Am.  Rep.  227;  McClain  t. 
Provident  Sav.  Life  Assur.  Soc,  110  Fed.  80, 
49  C.  G.  A«  31.  In  the  last-mentioned  case 
application  was  made  to  the  Supreme  Court 
of  the  United  States  for  a  writ  of  certiorari, 
which  was  denied.  Justice  Harlan,  in  de- 
livering the  opinion  of  the  court  in  the  case 
of  Moulor  V.  American  Life  Ins.  Ck>.,  says: 
*'The  policy  upon  its  face  characterizes  the 
statements  of  the  insured  as  representa- 
tions. Thus  we  have  one  part  of  the  con- 
tract apparently  stipulating  for  a  warranty, 
while  another  part  describes  the  statements 
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of  the  assared  as  representationa.  The  doubt 
as  to  the  intention  of  the  parties  must,  ac- 
cording to  the  settled  principles  of  the  law 
of  insurance  recognized  in  ail  the  adjudged 
cases,  be  resolved  against  the  party  whose 
language  it  becomes  necessary  to  interpret. 
The  construction  must  therefore  prevail 
wliich  protects  the  insured  against  the  obli- 
gations arising  from  a  strict  warranty." 
The  construction  which  we  have  placed  upon 
this  contract  is  supiwrted  by  the  case  of  Mc^ 
Olaln  ▼.  Provident  Sav.  Life  Assur.  Soc* 
wherein  the  court  construed  the  same  con- 
tract as  is  involved  in  this  case.  Judge 
Gray,  in  delivering  the  opinion  of  the  court, 
says:  "The  policy  was  Issued  after  the  ap- 
plication, and  states  that  it  was  granted  in 
consideration  of  the  'statements  and  agree- 
ments' in  the  written  and  printed  applica- 
tion. It  is  difficult  to  arrive  at  any  other  con- 
clusion than  that  the  policy  has  reference, 
not  to  the  warranty,  but  to  the  fraudulent 
and  untrue  statement  or  the  violation  of  the 
covenant  or  agreement  mentioned  in  this 
last  clause  of  the  application."  And  also 
Judge  Gray  says  that  part  1  and  part  2  of 
the  application  must  be  construed  together, 
and  that  when  so  done,  the  answers  should 
be  held  to  be  representations  and  not  war- 
ranties. First  Nat  Bank  of  Kansas  v.  Hart- 
ford Fire  Ins.  Co.,  95  U.  S.  673,  24  L.  Ed. 
568;  Schwarzbach  v.  Protective  Union;  Mou- 
lor  V.  American  Life  Ina  Co.;  Insurance  Co. 
V.  Raddin,  120  U.  S.  183,  7  Sup.  Ot  500,  30 
L.  Ed.  644;  Brady  v.  Association,  60  Fed. 
727,  9  O.  G.  A.  253.  For  the  foregoing  rea- 
sons, we  must  conclude  that  the  answers  to 
the  questions  asked  the  applicant  are  repre- 
sentations, and  not  warranties. 

Since  we  hold  that  the  answers  to  the 
questions  propounded  to  the  insured  in  the 
application  are  to  be  construed  as  represen- 
tations, it  is  important  to  determine  what 
effect  the  answers  of  the  assured  will  have 
upon  the  policy,  if  they  were  false,  as  claim- 
ed by  the  defendant  In  the  case  of  Schwarz- 
bach V.  Protective  Union,  it  is  held,  although 
the  policy  be  construed  as  not  warranting 
the  truth  of  the  answers,  yet  if  the  answers 
made  to  specific  questions  are  misrepresenta- 
tions, the  policy  will  be  avoided,  whether 
the  court  or  Jury  regarded  the  answers  as 
material  or  not,  for  the  parties,  by  putting 
and  answering  the  questions,  regarded  them 
as  material.  But  this  is  subject  to  the  quali- 
fication that  in  order  to  be  such  a  misrepre- 
sentation as  will  avoid  the  policy,  it  must  be 
fraudulently  false;  that  is,  in  making  the 
answer,  the  assured  must  be  guilty  of  actual 
fraud  or  legal  fraud.  It  is  true  that  ques- 
tions 19,  20,  and  21,  propounded  to  the  as- 
sured, are  specific  questions,  and  call  for 
true  and  specific  answers;  for  the  inquiries 
made  by  these  questions  were  such  as  the 
assured  within  his  own  personal  knowledge 
cnew,  and  was,  therefore,  compelled  to  know, 
and  did  know,  if  he  made  a  false  answer 


thereto.  Therefore^  if  the  evidence  shows 
that  the  assured  made  false  answers  to  these 
questions,  or  to  either  of  them,  they  must 
be  considered  to  have  been  fraudulently 
made. 

The  defendant  and  plaintiff  in  error  con- 
tends that  in  an  action  upon  an  insurance 
policy  under  the  form  prescribed  by  section 
61  of  chapter  125  of  the  Code  of  1899,  where 
the  defense  is  the  failure  of  the  assured  to 
comply  with,  or  his  violation  of,  any  clause 
or  condition  or  warranty,  and  where  the  de- 
fendant files  the  statement  required  by  sec- 
tion 64  of  said  chapter,  specifying  the  clause, 
condition,  or  warranty  not  kept  or  violated, 
then  the  burden  of  proof  is  upon  the  plain- 
tiff, and  cites  the  case  of  Bosenthal  Clothing 
&  Dry  Goods  Co.  v.  Scottish  Union  &  Na- 
tional Ins.  Co.  (W.  Va.)  46  S.  E.  1061.  Upon 
an  examination  of  this  authority,  it  will  be 
found  that  it  does  not  support  the  contention 
of  the  defendant  The  court  held  in  that 
case  that  where  the  statement  of  defense 
was  filed  as  aforesaid,  the  burden  of  proof 
to  show  compliance  with  the  clause,  condi- 
tion, or  warranty,  specifying  it  if  a  condition 
precedent  to  recovery,  is  upon  the  plaintiff; 
but  in  this  case  it  certainly  cannot  be  con- 
tended, with  any  degree  of  plausibility,  that 
it  was  a  condition  precedent  to  recovery  that 
the  plaintiff  should  prove  the  truthfulness  of 
his  answers  to  the  questions  he  is  claimed  to 
have  made  false  and  fraudulent  answers  to. 
When  the  plaintiff  shows  the  issuance  of  the 
policy,  that  the  payments  of  the  premiums 
have  been  regularly  made  up  to  the  time  of 
the  death  of  the  assured,  and  that  after  the 
death  of  the  assured  proof  of  his  death  had 
been  furnished  to  the  company  as  stipulated 
by  the  policy,  then  this  makes  a  prima  facie 
case;  and  if  the  defendant  relies  upon  a 
breach  of  warranty  or  false  representation 
to  avoid  said  policy,  and  to  release  it  from 
the  payment  thereof,  it  must  establish  its 
case  by  a  preponderance  of  the  testimony. 
In  the  case  of  Rosenthal  Clothing  &  Dry 
Goods  Co.  V.  Scottish  Union  &  National  Ins. 
Co.,  it  was  one  of  the  express  conditions  and 
warranties  of  the  policy  that  it  should  not 
go  into  effect  until  the  insured  had  made  an 
inventory  of  the  stock  of  goods  and  should 
keep  books  of  account  correctly  detailing  tiie 
purchases  and  sales.  This  is  clearly  a  con- 
dition precedent  to  recovery,  and  where  the 
statutory  declaration  is  filed  and  the  state- 
ment of  defense  prescribed  by  section  64  of 
chapter  125,  then,  of  course,  the  burden  of 
proof  would  be  upon  the  plaintiff  to  prove  a 
compliance  with  these  conditions.  For  in- 
stance, in  the  case  at  hand  it  is  one  of  the 
conditions  precedent  to  recovery  that  proofs 
of  the  death  of  the  assured  shall  be  furnished 
to  the  company.  This  is  a  condition  prece- 
dent and,  before  any  recovery  could  be  had 
upon  this  policy,  proof  must  be  furnished,  as 
stipulated  by  its  terms,  of  the  death  of  the 
assiured,    or    some   good   and   legal    excuse 
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shown  why  It  was  not  done.  The  defendant, 
by  Its  statement  of  defense,  puts  In  question 
the  answers  of  the  defendant  to  question  15, 
and  in  answering  this  question  itiis  neces- 
sary for  the  defendant  to  state  whether  or 
not  he  had  ever  had  any  of  the  diseases 
therein  enumerated,  about  50  in  number. 
This,  of  course,  would  be  an  absolute  and 
utter  impossibility,  from  the  very  character 
of  the  diseases  enumerated  in  that  question; 
for  any  statement  that  the  assured  would 
make  would  be  purely  a  matter  of  opinion, 
and  the  insurer  would  be  bound  to  know 
this.  The  authorities  are  abundant  to  sus- 
tain the  yiew  that  in  a  case  of  this  kind  the 
burden  of  proof  is  upon  the  defendant 
Piedmont  &  A.  Ins.  Co.  ▼.  Ewlng,  02  U.  S. 
377,  23  L.  Ed.  610;  Chambers  ▼.  N.  W.  Mut 
Life  Ins.  Co.,  64  Minn.  495,  67  N.  W.  367, 
58  Am.  St  Rep.  549;  Meadows  ▼.  Pac.  Ins. 
Co.  (Mo.  Sup.)  31  8.  W.  578,  60  Am.  St  Rep. 
427. 

Haying  determined  that  the  burden  of 
proof  is  upon  the  defendant  to  prove  its 
statement  of  defense,  the  question  now  is 
whether  or  not  the  answers-  to  questions  15, 
19,  20,  and  21,  or  either  of  them,  are  false 
in  fact  The  defendant  almost  exclusively, 
if  not  entirely  so,  relies  upon  the  testimony 
of  Dr.  Frame,  and  the  affidavit  of  proof  of 
death  of  Dr.  Williamson,  which  was  filed 
with  the  defendant  company  before  the  in- 
stitution of  this  suit  Dr.  Frame,  in  his  tes- 
timony, shows  that  he  was  the  physician  who 
filled  out  part  2  of  the  assured's  application, 
and  the  same  physician  who  filled  up  and 
signed  the  medical  examiner's  report  being 
part  3  of  the  application.  In  the  medical 
examiner's  report  after  having  answered 
all  the  questions  favorable  to  the  assured,  he 
was  asked,  "Do  you  unqualifiedly  recommend 
the  risk?'  to  which  he  answered,  "Yes." 
And  again,  to  the  question,  under  the  classi- 
fication on  the  opposite  page,  "How  do  you 
consider  the  party?"  he  answered,  "Class 
A."  And  it  will  be  seen  from  bis  evidence 
and  the  indorsements  upon  the  policy  that 
"class  A**  is  regarded  "a  good  risk."  He 
says  that  he  wrote  "class  A,"  and  believed 
It  and  from  his  evidence  it  Is  shown  that 
for  several  years  prior  to  the  making  of  the 
application  for  the  insurance  policy  issued 
to  him  by  the  defendant  Arthur  Logan 
would  call  at  his  office  for  some  littie  ailment 
stomach  ache,  indigestion,  or  something  of 
that  kind,  and  that  he  would  give  him  a  lit- 
tie something  for  it,  and  probably  in  the 
course  of  six  months  or  more  he  would  call 
at  his  office  again  and  say  that  he  had  a 
littie  headache  or  sore  throat  and  that  he 
would  probably  give  him  something  for  that, 
and  that  he  never  was  called  to  see  him  at 
his  house,  and  never  treated  him  at  his 
home.  This  is  practically  all  the  evidence 
of  this  witness,  and  in  the  affidavit  of  Dr. 
J.  A.  Williamson,  above  referred  to,  the  fol- 
lowing questions  were  asked,  and  answers 


given:  ''Since  when  had  you  been  his  medi- 
cal adviser  or  attendant?  Give  date  of  first 
attendance  for  any  cause.  Can't  give  exact 
date.  About  twenty  years  ago.  No  special 
sickness."  "For  what  diseases  or  Injuries 
did  you  ever  treat  or  advise  him  prior  to  that 
producing  death?  Give  dates,  duration,  and 
result  of  each.  I  treated  him  for  stomach 
trouble  occasionally,  but  can't  give  dates." 
"Did  you  attend  deceased  during  any  part 
of  his  last  illness,  and,  if  so,  was  it  as  phy- 
sician in  chief  or  as  consultant?  I  attended 
him  until  last  sickness  as  physician  in  chief." 
And  he  states  that  the  remote  or  contributing 
cause  of  the  death  of  the  assured  was  tuber- 
cular disease  of  the  lungs  and  bowels,  and 
that  the  immediate  cause  of  his  death  was 
tubercular  consumption.  Now,  this  Is  the 
evidence  upon  which  the  defendant  asks  the 
jury  to  flild  that  Arthur  Logan  fraudulentiy 
falsified  in  making  the  answers  to  the  ques- 
tions set  forth  in  the  defendant's  statement 
of  defense.  Mrs.  Virginia  Logan  testified  on 
the  trial,  but  there  was  nothing  in  her  testi- 
mony that  we  can  see  that  in  the  slightest  af- 
fects the  plaintiff's  case,  and  the  same  may 
be  said  of  the  other  witnesses. 

Special  interrogatories  were  submitted  to 
the  jury,  which  are  as  follows:  "First  Had 
Arthur  Logan,  prior  to  the  time  of  making 
the  application  on  which  the  policy  in  contro- 
versy in  this  suit  issued,  ever  had  any  sick- 
ness? Answer.  We,  the  jury,  find  nothing 
serious.  Second.  Had  Arthur  Logan,  prior  to 
the  making  of  said  application  on  which  said 
policy  issued,  ever  had  a  medical  attendant? 
Answer.  Not  from  the  evidence.  Third.  Was 
the  answer  of  Arthur  Logan  to  said  ques- 
tion No.  20  in  said  application  true,  when  he 
answered:  'I  don't  have  any  regular  medical 
attendant  Don't  need  any.  Never  sick'? 
Answer.  Yes.  Fourth.  Was  the  answer  of 
Arthur  Logan  to  question  21  which  reads: 
'When  and  by  what  physician  were  you  last 
attended  and  for  what  complaint?  (Answer 
fully  and  specifically)'  true  when  he  answer- 
ed:* 'Have  not  been  sick'?  Answer.  Yes. 
Fifth.  Had  Arthur  Logan,  prior  to  the  time 
of  making  said  application  on  which  said 
policy  was  issued,  ever  been  treated  or  at- 
tended by  a  physician?  Answer.  No."  After 
the  Jury  returned  their  verdict  the  court  in- 
structed them  to  return  to  the  room  and  re- 
turn a  positive  answer  to  the  first  interroga- 
tory. After  they  were  returned  twice,  they 
answered,  "No." 

It  is  certainly  not  within  the  meaning  of 
the  insurance  law  that  the  answers  of  the 
assured  to  the  questions  propounded  to  him 
in  the  application  shall  be  literally  true,  but 
that  if  they  are  substantially  true,  the  in- 
surer cannot  thereby  avoid  the  pajrment  of 
the  policy.  "What  is  meant  by.the  words 
true'  and  'untrue*  answers?  In  one  sense 
that  only  Is  true  which  is  conformable  to  the 
actual  state  of  things.  In  that  sense  a  state- 
ment is  unti'ue  which  does  not  express  things 
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exactly  as  they  are.  But  in  another  and 
broads  sense  the  word  'true'  Is  often  used  aa 
a  synonym  of  honest,  sincere,  not  fraudu- 
lent." Moulor  ▼.  American  Life  Ins.  Ck>., 
supra.  Joyce  on  Insurance,  $  1848,  speaking 
of  a  question  and  answer  practically  similar 
to  one  propounded  in  this  case,  and  about 
which  the  defendant  complains,  says  ''that 
where,  in  addition  to  specifically  named  dis- 
eases, the  insured  was  asked  whether  he 
had  had  any  sickness  within  ten  years,  to 
which  he  answered  'No,*  and  it  was  proven 
that  within  that  period  he  had  had  pharyn- 
gitis, it  was  held  a  question  properly  for  the 
Jury  whether  such  an  inflammation  of  the 
throat  was  a  'sickness'  within  the  intent  of 
the  inquiry;  and  the  court  remarked  on  the 
appeal  decision  that,  if  it  could  be  held  as  a 
matter  of  law  that  the  policy  was  thereby 
aroided,  then  It  was  a  mere  device  on  the 
part  of  insurance  companies  to  obtain  money 
without  rendering  themselves  liable  under 
the  policy.  ^  *  ^  And  a  concealment  of 
the  fact  that  one  has  dyspepsia  in  its  milder 
forms  is  not  a  fatal  concealment*'  And  then 
again  in  the  same  book  (section  1849)  we 
find:  'The  decisions  seem  to  agree  that  the 
terms  'sickness'  and  'disease*  do  not  mean  a 
trifling  illness,  nor  an  occasional  physical 
disturbance  resulting  from  accidental  causes 
not  permanent  in  their  effects,  nor  a  tem- 
porary illness,  which  readily  yields  to  pro- 
fessional treatment  and  leaves  no  permanent 
physical  injury  or  disorder  calculated  or  hav- 
ing a  tendency  to  shorten  life."  And  this 
view  Is  supported  by  Penn  Mut  Life  Ins.  Go. 
T.  Mechanics*  Sav.  Bank  &  Trust  Co.,  37  U. 
&  App.  G92,  72  Fed.  413,  19  0.  G.  A.  286,  88 
li.  R.  A.  33;  Insurance  Go.  v.  Trefz,  101  U. 
8. 197,  26  L.  Ed.  708.  Therefore,  as  the  jury 
passed  upon  all  these  questions,  and,  In  addi- 
tion to  the  general  verdict,  found  favorable 
answers  for  the  plaintiff  to  the  special  in- 
terrogatories, and  the  verdict  having  been  ap- 
proved by  the  court,  this  court  will  not  dis- 
turb its  findings;  and,  moreover,  we  are  of 
the  opinion  that,  from  the  evidence,  the  find- 
ings of  the  Jury  were  clearly  right  and  sus- 
tained by  the  authorities. 

Entertaining  the  views  we  do  In  this  case. 
It  Is  Immaterial  to  pass  upon  the  question  as 
to  whether  the  circuit  court  erred  In  per- 
mitting the  plaintiff's  special  reply  to  be  filed 
to  the  statement  of  defense  of  the  defendant 
setting  up  that  Dr.  Frame  was  the  agent  of 
the  compliny,  and  that,  if  the  statements 
were  false,  he  had  knowledge  of  it,  and  that 
his  knowledge  was  the  knowledge  of  the  com- 
pany. Neither  is  it  material  to  pass  upon  the 
instruction  covering  the  same  point;  and, 
the  other  instruction  being  upon  the  ques- 
tion of  the  burden  of  proof,  and  we  having 
decided  that  the  burden  of  proof  Is  upon  the 
defendant,  that  disposes  of  the  objection  to 
that  instruction. 

Upon  the  whole  case,  we  are  of  the  opin- 
ion that  the  Judgment  Is  right,  and  we  affirm 
the  same* 


(67  W.  Va.  437) 
MILLEB  V.  MONUMENTAL  SAVINGS  & 
LOAN  ASS'N  et  al. 

(Supreme  Goort  of  Appeals  of  West  Virginia. 

March  21,  1905.) 

BUII^DINO    AND    LOAN    ASSOCIATIONS— OON- 

TBACT8  WUH  70BEION  COMPANIES 

— U8UBV. 

LA  corporation  claiming  to  be  a  building 
and  loan  association  incorporated  under  the 
laws  of  another  state,  taking  contracts  of  loan 
in  this  state  without  havine  complied  with  the 
statutes  of  this  state  relatme  to  building  and 
loan  associations,  and  providing  In  such  con- 
tracts that,  in  addition  to  the  dues  on  the- stock 
issued  to  the  borrower  and  interest  on  its  loans, 
there  shall  be  paid  premiums  in  monthly  pay- 
ments, such  contracts  are  usurious,  and  must  be 
held  to  be  straight  loans,  to  be  repaid  with  legal 
interest,  and  all  payments  of  dues,  premiums, 
and  fines  which  may  have  been  made  shall  be 
apniied  as  partial  payments  on  such  loans. 

2.  Syllabus  in  Gray  v.  Baltimore  Building  ft 
Loan  Association,  87  S.  B.  583,  48  W.  Va.  104, 
64  L.  R.  A.  217.  86  Am.  St  Bep.  64^  approved. 

(Syllabus  by  the  Gourt) 

Appeal  ftom  Gircuit  Gourt,  Mineral  Goun- 
ty;  R.  W.  Dailey,  Jr.,  Judge. 

Action  by  John  Miller  against  the  Monu 
mental  Savings  &  Loan  Association  and  oth- 
ers.   Decree  (of  plaintUf,  and  defendant  loan 
association  appeals.    Affirmed. 

^.  G.  Reynolds,  for  appellant  Wm.  Mac- 
Donald,  for  appellee. 


McWHORTER,  J.  8.  Y.  McDonald  sub- 
scrihed  for  five  shares  of  stock,  of  the  par 
value  of  $100  a  share,  in  the  Monumental 
Savings  &  Loan  Association  of  Baltimore 
Glty,  a  corporation '  under  the  laws  of  the 
state  of  Maryland,  and  on  the  20th  day  of 
December,  1894,  said  association  advanced 
to  him  upon  said  shares  the  sum  of  $450. 
On  the  same  day,  S.  Y.  McDonald  and  Laura 
McDonald,  his  wife,  conveyed  to  F.  G.  Reyn- 
olds and  B.  J.  Bond,  trustees,  lot  No.  3,  situ- 
ated on  New  creek,  in  John  Hughes'  addi- 
tion, in  the  town  of  Keyser,  In  Mineral  coun- 
ty, in  trust  to  secure  the  said  association  the 
said  sum  of  $460,  evidenced  by  the  hond  of 
said  McDonald  and  wife,  bearing  even  date 
with  said  deed  of  trust  executed  to  said  as- 
sociation, for  the  said  loan  on  the  five  shares 
of  the  "B"  series  of  stock  of  said  associa- 
tion, and  further  to  secure  the  strict  per- 
formance of  the  conditions  of  said  bond  and 
the  covenants  and  stipulations  of  said  deed, 
and  all  of  the  obligations  incumhent  <m  said 
McDonald  as  a  member  of  and  borrower 
from  said  association  under  Its  charter,  by- 
laws, rules,  and  regulations  then  existing  or 
which  might  thereafter  lawfully  be  made,  al- 
tered, or  amended;  and  on  the  21st  day  of 
February,  1890,  the  said  McDonald  subscrib- 
ed for  another  share  of  stock  in  said  associa- 
tion, and  borrowed  $100  from  said  associa- 
tion, and  executed  a  like  deed  of  trust  on 
said  property  to  the  same  trustees  to  secure 
the  balance  thereof,  which,  like  the  former, 
was  to  be  paid  in  dues,  interest,  premiums, 
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fines,  etc,  as  provided  by  the  by-laws  of  the 
said  association.  On  tbe  said  20th  of  De- 
cember, 1894,  said  McDonald  and  wife  exe- 
cuted a  deed  of  trust  on  the  same  property 
to  F.  O.  Reynolds,  trustee,  to  secure  the  pay- 
ment to  John  Miller  of  three  certain  promis- 
sory notes  for  $116.66%  each,  with  Interest, 
payable  one,  two,  and  three  years  after  date. 

At  the  February  rules,  1901,  John  Miller 
filed  In  the  clerk's  office  of  the  county  court 
of  Mineral  county  his  bill  In  chancery  against 
S.  X.  McDonald,  the  Monumental  Savings  & 
Loan  Association,  F.  G.  Reynolds,  trustee,  SI 
J.  Bond,  trustee,  J.  H.  Markwood,  and  Geo. 
S.  Frederick,  setting  out  the  liens  on  said 
property  by  the  two  said  deeds  of  trust  in 
favor  of  the  defendant  association,  his  own 
deed  of  trust,  and  Judgments  by  Markwood 
and  Frederick  that  had  been  rendered 
against  the  defendant  8.  Y.  McDonald  and 
recorded  In  the  clerk's  office  of  the  county 
court  of  Mineral  county,  In  the  order  of  their 
priorities,  alleging,  among  ot;her  things,  that 
all  payments  made  by  said  S.  Y.  McDonald 
to  the  defendant  association  as  dues,  premi- 
ums, interest,  and  fines  should  be  credited  to 
tbe  principal  and  legal  Interest  of  tbe  debt 
secured  by  its  deed  of  trust, 'and,  if  not  so 
applied,  such  premiums  made  and  constitut- 
ed usiury,  and  were  void  and  uncollectible, 
and  operated  to  hinder  and  delay  plaintiff  in 
enforcing  his  lien  of  his  deed  of  trust,  as 
well  as  other  creditors  having  a  lien  against 
said  property,  and  that  said  deed  of  trust  to 
the  defendant  corporation  was  a  fraud  upon 
them,  and  prayed  that  said  premiums  be  de- 
clared null  and  void,  and  of  no  effect,  and 
that  the  amount  credited  to  premiums  be 
credited  in  whole  or  in  part,  as  the  case 
might  be,  on  the  principal  of  said  bond,  that 
the  cause  be  referred  to  one  of  the  commis- 
sioners of  said  court  to  ascertain  and  report 
the  liens  on  tbe  property  mentioned  in  the 
bill,  with  their  amounts  and  priority,  and 
the  amount  yet  due  on  each  separate  lien, 
the  value  of  the  property,  both  annual  and 
actual,  and  whether  or  not  the  rental  thereof 
would  pay  off  said  liens  and  costs  of  said  suit 
in  five  years,  and  for  decree  of  sale  of  said 
property  to  be  made  in  said  plaintiff's  favor, 
and  for  general  relief. 

The  defendant  S.  Y.  McDonald  filed  his 
answer  and  cross-bill  admitting  the  borrow- 
ing of  the  $450  and  the  $100  upon  six  shares 
of  stock  subscribed  by  him,  as.  set  out  in  the 
bill,  and  averring  that  the  payments  made 
by  him  on  account  of  the  said  loans  should 
be  credited  upon  the  principal  and  interest 
of  the  amount  borrowed  by  him,  and  that  the 
premiums  charged  by  the  defendant  associa- 
tion, which  was  another  interest  of  6  per 
cent  on  the  amount  borrowed,  and  consti- 
tuted usurious  interest,  and  alleged  that  the 
defendant  association  was  a  foreign  corpora- 
tion incorporated  under  tbe  laws  of  the  state 
of  Maryland,  had  not  complied  with  sections 
25  to  30,  Inclusive,  of  chapter  54  of  the  Oode 
of  1899,  to  entitle  it  to  do  business  In  the 


state  of  West  Virginia,  and  asked  that,  if 
It  had  done  so,  it  be  required  to  show  that 
it  had  brought  itself  within  the  law,  and  that 
the  premium  of  $2.25  per  month  on  the  first 
loan,  and  the  charge  of  50  cents  per  month 
on  said  second  or  additional  loan,  in  addition 
to  the  interest  charged  on  the  loans,  were 
usurious,  and  that  defendant  was  entitled  to 
have  amount  so  paid,  with  the  Interest  there- 
on, applied  to  the  principal  of  said  loan,  and 
prayed  that  his  answer  be  taken  as  a  cross- 
bill against  said  defendant  association,  and 
that  it  be  required  to  make  a  full  answer 
thereto,  that  the  contract  contained  in  the 
said  deeds  of  trust  made  by  him  to  the  asso- 
ciation be  declared  usurious,  null,  and  void, 
and  that  he  be  relieved  from  the  payment 
of  said  premiums,  and  that  he  be  given  credit 
on  the  principal  of  said  loan  with  said  pre- 
miums, and  the  Interest  thereon  from  date  of 
each  payment  of  premiums,  that  said  asso- 
ciation be  required  to  ffie  with  its  answer  a 
statement  of  its  account  to  the  respondent, 
showing  what  amount  of  money  he  had  paid 
it,  and  how  the  same  had  been  credited,  item 
by  item,  giving  the  amount  credited  as  in- 
terest, as  premiums,  as  dues,  and  as  fines, 
and  that  the  cause  be  referred  to  a  commis- 
sioner to  settle  and  adjust  the  account  be- 
tween them,  and  for  general  relief. 

The  Monumental  Savings  &  Loan  Associa- 
tion filed  its  answer,  alleging  that  it  had 
complied  with  all  the  provisions  of  the  laws 
of  West  Vhrglnia  relating  to  corporations 
chartered  in  other  states,  and  was  duly  au- 
thorized to  do  business  in  this  state,  prior  to 
the  20th  day  of  December,  1894,  and  claimed 
that  it  had  a  right  to  collect  the  balance  due 
from  S.  Y.  McDonald  on  the  two  loans  of 
$450  and  $100,  and  filed  with  its  answer  a 
paper,  marked  "Monumental  Savings  &  Loan 
Association  Statement  No.  1,"  showing  the 
payments  made  by  McDonald,  showing  tbe 
true  balance  to  be  owing  to  it  by  him  to  be 
the  sum  of  $354.67,  if  a  settlement  were  to 
be  made  at  that  time  under  the  rules  and 
regulations  of  the  association,  agreed  to  by 
McDonald  when  he  became  a  member  of  and 
borrower  from  said  association.  It  denied 
that  the  charges  of  dues,  premiums,  and  in- 
terest were  usurious  under  the  laws  of 
Maryland  and  of  West  Vhrginia  relating  to 
building  and  loan  associations,  and  alleged 
that  it  was  authorized  to  charge  such  dues, 
interest,  and  premiums,  and  denied  each  and 
every  allegation  "of  the  so-called  cross-bill 
of  the  defendant  S.  Y.  McDonald,  and  says 
that  any  statement  in  said  cross-bill  or  an- 
swer of  S.  Y.  McDonald  which  conflicts  with 
the  allegations  of  this  answer  is  untrue." 
It  alleged  that  it  has  legitimately  conducted 
its  business  under  the  laws  of  the  state  of 
West  Virginia  and  the  state  of  Maryland, 
and  made  no  improper  charge  of  fines,  daes, 
interest,  or  premiums  against  said  McDon- 
ald; that  it  is  entitled  to  receive  payments 
as  contemplated  by  both  parties  according 
to  tbe  deed  of  trust  and  its  by-laws. 
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The  defendant  McDonald  excepted  to  the 
answer  of  the  defendant  association,  "be- 
cause said  answer  and  the  exhibits  filed  with 
it  utterly  fall  to  show  the  value  of  the  one- 
lialf  share  of  unpledged  stock  set  up  in  the 
answer  of  said  McDonald,  and  because  said 
answer  does  not  show,  as  required  by  the 
laws  of  this  state,  that  said  association  has 
complied  with  the  conditions  imposed  on 
such  associations  by  sections  25  to  80,  in- 
clusive, of  chapter  54  of  the  Code  [of  1889]; 
said  association  being  a  foreign  corpora- 
tion." 

On  the  20th  day  of  April,  1901,  the  cause 
waa  referred  to  one  of  the  commissioners  of 
the  court,  who  was  *'dhrected  to  ascertain  the 
actual  and  rental  value  of  the  real  estate 
mentioned  in  the  bill  and  exhibits  In  this 
cause,  and  whether  or  not  the  rents  thereof 
will  be  sufficient  in  five  years  to  pay  the  liens 
of  said  real  estate  and  the  costs  of  this 
causes  and  the  amount  of  said  liens,  with 
balance  due  thereon,  with  their  priorities;  to 
audit  and  state  the  account  between  8.  X. 
McDonald  and  the  Monumental  Savings  & 
Loan  Association;  to  ascertain  the  amount 
of  dues,  interest,  premiums  and  fines  paid  to 
said  association  by  said  8.  Y.  McDonald,  and 
the  proper  amount  due  said  McDonald  from 
said  association  on  the  one-half  unpledged 
share  of  stock  of  said  association  and  from 
the  earnings  and  profits  of  said  association; 
he  shall  also  audit  and  state  an  account  be- 
tween said  McDonald  and  the  other  lien- 
holders,  and  take  all  proper  evidence  offered 
by  any  of  the  parties  in  interest;  and  to  re- 
pcMTt  upon  all  matters  deemed  pertinent  by 
him  or  required  by  any  of  the  parties  in  in- 
terest" On  the  29th  of  June,  1901,  the  de- 
fendant association  demurred  to  the  bill,  and 
plaintiff  excepted  to  the  answer  of  the  as- 
sociation, and  the  association  excepted  to 
the  answer  and  cross-bill  of  the  defendant 
McDonald,  and  the  court  t/>ok  time  to  con- 
sider of  the  demurrer  to  the  bill,  the  excep- 
tion of  plaintiff  to  the  answer  of  the  associa- 
tion, and  the  exception  of  the  association  to 
the  answer  of  McDonald.  On  the  21st  of 
April,  1902,  the  cause  was  finally  heard  upon 
the  demurrer  of  the  defendant  association, 
the  answer  of  said  association,  and  the  ex* 
ceptions  in  writing  of  the  defendant  McDon- 
ald to  said  answer,  and  the  exceptions  of 
the  association  to  the  answer  of  McDonald, 
and  the  report  of  Ck>mmlssloner  B.  A.  Welch 
filed  at  September  term,  1901,  and  the  ex- 
ceptions taken  to  said  report  by  said  S.  Y. 
McDonald,  because  the  commissioner  did  not 
ascertain  and  report  the  value  of  the  one- 
balf  share  of  stock  set  up  in  said  McDonald's 
answer,  and  the  exceptions  of  said  associa- 
tion Nos.  1  and  2  to  said  report  for  failure  to 
allow  an  attorney's  fee,  and  to  allow  said 
association  the  full  amount  of  its  claim  as 
set  up  in  its  exception  No.  2,  and  sustained 
the  exception  of  said  McDonald  to  the  an- 
swer of  said  association,  and  overruled  and 
rejected  his  exception  to  the  r^ort  of  the 


commissioner,  except  as  to  the  Judgment  re- 
ported as  to  G.  S.  Frederick  (it  appearing 
that  said  Judgment  had  been  paid).  In  all 
other  respects  the  commissioner's  report  was 
approved  and  confirmed.  The  court  estab- 
lished the  liens  and  their  priorities  as  fol- 
lows: (1)  ^2.45  due  the  defendant  associa- 
tion under  its  deed  of  trust  of  December  20, 
1894;  (2)  the  sum  of  $197.41  to  plaintiff,  John 
Miller,  under  his  trust  lien  of  December  20, 
1894;  (3)  the  sum  of  H4.43  due  J.  H.  Mark- 
wood,  amount  of  Judgment  and  costs  in  his 
favor;  (4)  the  sum  of  181.03  due  the  defend- 
ant association  under  its  trust  lien  of  Feb- 
ruary 21,  1899— with  interest  on  all  of  said 
sums  from  the  4th  day  of  September,  1901; 
and  the  court  held  that  "the  said  charges  of 
premium,  interest,  and  fines  as  provided  for 
in  said  deed  of  trust  of  said  association  are 
held  to  be  usurious,  null,  and  void  in  so  fiir 
as  the  same  are  in  excess  of  the  legal  rate 
of  interest  charged  on  the  principal  amount 
of  said  deeds  of  trust";  and  the  court,  in  sus- 
taining the  exception  No.  1  of  the  associa- 
tion, allowed  F.  O.  Reynolds  as  attorney  for 
said  association,  a  fee  of  $30,  as  provided  in 
said  deed  of  trust,  and  decreed  that  Wm. 
McDonald  and  F.  O.  Reynolds,  who  were  ap- 
pointed special  commissioners  for  that  pur- 
pose, should  make  sale  of  the  property  in  the 
bill  and  proceedings  mentioned  to  pay  off 
said  liens.  From  this  decree,  the  Monu- 
mental Savings  &  Loan  Association  appeal- 
ed, assigning  as  error  the  overruling  of  its 
demurrer  to  the  bill,  because  plaintiff  had  a 
second  deed  of  trust  on  the  property,  and  had 
no  right  to  ask  a  court  of  equity  to  sell  any- 
thing but  the  equity  of  redemption;  that  the 
bill  on  its  face  showed  no  reason  for  apply- 
ing to  a  court  of  equity  to  have  the  deed  of 
trust  enforced. 

The  appellant  filed  no  brief  tn  the  cause, 
and  gives  no  reason  for  the  alleged  error  in 
overruling  its  demurrer,  except  that  stated 
in  the  assignment  of  error.  There  were  two 
other  deeds  of  trust  upon  the  property  be- 
sides that  of  plaintiff — one  of  same  date, 
but  prior  lien  by  the  consent  of  the  parties, 
and  one  subsequent;  also  several  liens  by 
recorded  Judgments.  The  right  to  apply  to 
court  of  equity  to  enforce  a  deed  of  trust 
exists  for  many  reasons,  as,  for  Instance, 
where  there  are  various  deeds  of  trust  or 
other  incumbrances.  Horton  v.  Bond,  28 
Grat  815;  Cole  v.  McRae,  6  Rand.  644;  Ros- 
sett  V.  Fisher,  11  Grat.  492;  Hogan  v.  Duke, 
20  Grat  244;  "while  the  constantly  increas- 
ing use  of  powers  of  sale  in  mortgages  has 
relieved  courts  of  equity  from  much  labor, 
they  have  refused  to  be  ousted  of  their  long- 
established  Jurisdiction  by  the  existence  of 
the  new  remedy;  and  the  doctrine  unani- 
mously prevails  that  the  insertion  of  a  pow- 
er of  sale  in  a  mortgage  merely  gives  to  the 
mortgagee  an  additional  or  cumulative  reme- 
dy, which,  if  he  desires,  he  may  disregard, 
and  maintain  a  suit  for  foreclosure  in  the 
usual  way.**    26  A.  &  B.  B.  U  a^t  Bd.)  881, 
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and  authorities  cited;  Spencer  y.  Lee,  19  W. 
Va.  179-188;  Wilkins  v.  Gordon,  11  Leigh. 
547.  It  is  true  that,  "where  the  amount  of 
the  prior  liens  is  certain  and  ascertained,  the 
sale  of  the  equity  of  redemption  is  proper." 
Curry  v.  Hill,  18  W.  Va.  370.  But  it  was  not 
so  in  case  at  bar.  The  true  amount  of  the 
first  lien,  that  of  the  first  deed  of  trust  of 
the  defendant,  was  not  certain,  not  having 
been  ascertained;  and  the  same  was  true, 
also,  as  to  its  second  deed  of  trust  debt 
'*When  the  court  has  for  any  purpose  proper- 
ly taken  jurisdiction  of  such  case,  it  should 
proceed  to  have  the  trusts  executed  under 
its  direction,  and  with  its  sanction,  when 
the  Interests  and  rights  of  any  party  mani- 
festly require  it"  Hartman  v.  Brans,  88 
W.  Ya.  669,  18  S.  B.  810.  The  demurrer  was 
properly  overruled. 

The  second,  third,  and  fourth  assignments 
of  error  are  all  based  upon  the  charge  of 
usury  in  the  bill,  as  well  as^  in  the  cross-biU 
of  8.  X.  McDonald,  and  which  is  sustained 
by  the  decree  of  the  court  It  is  claimed 
that  the  pleadings  in  the  cause  do  not  suffi- 
ciently aver  the  usury  in  said  contract  in 
said  deeds  of  trust,  and  that  no  usury  Is 
proven  by  the  testimony  or  exhibits  in  said 
cause,  and  no  ground  for  equitable  relief 
shown  in  pleadings  or  by  the  evidence.  In 
Hogg's  Equity  Prin.  {  425,  it  is  said:  ''If 
the  defense  of  usury  is  raised  by  plea  or 
answer,  the  general  averment  that  interest 
at  a  greater  rate  than  that  allowed  by  law 
was  charged  in  the  debt,  or  an  allegation 
substantially  to  this  effect,  is  sufficient" 
Kelley  v.  Lewis,  4  W.  Va.  456;  Hooff  v. 
Bollins,  5  W.  Va.  540.  Section  6,  c.  96,  Code 
1899,  provides:  "Any  defendant  may  plead 
in  general  terms  that  the  contract  or  assur- 
ance on  which  the  action  is  brought  was  for 
the  payment  of  interest  at  a  greater  rate 
than  is  allowed  by  law,  to  which  plea  the 
defendant  should  reply  generally,  but  may 
give  in  evidence,  upon  the  issue  made  up 
thereon,  any  matter  which  could  be  given 
in  evidence  under  a  special  replication." 
Barbour  t.  Tompkins*  81  W.  Va.  410,  7  8. 
B.  1. 

Appellant  complains  of  the  overruling  of 
its  exception  to  the  answer  or  cross-bill  of 
McDonald,  as  it  is  alleged  "this  answer  show- 
ed upon  the  face  of  it  that  the  contract  of 
S.  Y.  McDonald  with  the  association  was  not 
usurious,  and  that  there  was  no  ground  upon 
which  the  said  8.  Y.  McDonald  could  seek 
affirmative  relief  against  this  association." 
There  is  nothing  appearing  in  the  record 
to  show  what  the  exception  was  taken  by 
the  association  to  the  said  answ^.  "The 
object  of  exceptions  is  to  direct  the  atten- 
tion of  the  court  to  the  points  excepted  to, 
and  to  take  its  opinion  thereon,  before  fur- 
ther proceedings  are  had,  to  the  end,  if  the 
answer  is  insufficient,  a  better  answer  may 
be  compelled,  or,  if  scandalous  or  imperti- 
nent that  the  scandalous  or  impertinent  mat- 
ter may  be  expunged,  or,  if  improperly  veri- 


fied, that  the  affidavit  or  Jurat  may  be  cor- 
rected." Arnold  v.  Slaughter,  36  W.  Va. 
589,  15  8.  B.  250;  Bichardson  v.  Donehoo, 
16  W.  Va.  685.  In  1  Hogg's  Bq.  Pro.  {  41^ 
in  treating  of  exceptions  to  answers,  the  au- 
thor says:  **The  specific  point  of  objection 
ought  to  be  made  matter  of  record,  either 
in  an  order  in  which  the  objection  appears, 
or  by  an  indorsement  on  the  answer  itself 
or  by  a  writing  distinctly  annexed  to  the  an- 
swer, so  as  to  properly  bring  the  specific 
matter  of  objection  under  review  in  an  appel- 
late tribunal,  if  either  party  should*  so  desire." 
Sogers  V.  Verlander,  30  W.  Va.  619,  SEE. 
847.  It  is  conceded  by  appellant  that  it  is 
a  corporation  organized  under  the  laws  of 
the  state  of  Maryland,  and,  while  it  allegea 
in  its  answer  that  it  had  in  all  things  com- 
plied with  the  statutes  of  West  Virginia,  yet 
it  ffies  none  of  the  evidences  of  having  so 
complied,  although  its  averment  that  it  had 
done  so  was  denied  by  the  answer  of  Mc- 
Donald, and  the  proof  of  such  compliance 
demanded.  Section  30,  c.  54,  €k>de  1899,  is 
clear  and  distinct  in  its  provisions,  specifying 
what  such  corporation  shall  do  in  order  to 
entitle  it  to  transact  business  in  this  state. 
Said  section  provides:  "Any  corporation 
duly  incorporated  by  the  laws  of  any  state 
or  territory  of  the  United  States,  or  of  the 
District  of  Columbia,  or  of  any  foreign  coun- 
try, may,  unless  it  be  otherwise  expressly 
provided,  hold  property  and  transact  busi- 
ness in  this  state,  upon  complying  with  the 
requirements  of  this  section,  and  not  other- 
wise. Such  corporation  so  complying  shall 
have  the  same  rights,  powers,  and  privileges, 
and  be  subject  to  the  same  regulations,  re^ 
strictions,  and  liabilities,  that  are  conferred 
and  imposed  by  this  and  the  fifty-second  and 
fifty-third  chapters  of  this  CSode,  and  by 
chapter  twenty  of  the  Acts  of  1885,  on  cor- 
porations chartered  under  the  laws  of  this 
state."  It  will  be  seen  that  the  exception 
taken  to  the  answer  of  the  defendant  associa- 
tion is  that  it  fails  to  show  that  it  had  com- 
plied with  the  conditions  imposed  upon  such 
associations  by  sections  25  to  80,  inclusive^ 
of  chapter  54  of  the  Code  of  1899;  and,  the 
answer  not  showing  such  compliance  was 
insufficient  the  exception  was  properly  sus- 
tained. Not  having  complied' with  the  stat- 
ute relating  to  building  and  loan  associa- 
tions, this  association  was  not  entitled  to  do 
business  in  this  state  as  a  building  and  loan 
association.  "Foreign  corporations  doing 
business  in  this  state  are  placed  on  an  equal- 
ity with  domestic  coi-porations  to  the  extent 
that  they  shall  exercise  no  greater  or  differ- 
ent powers,  and  are  made  subject  to  the 
same  regulations  and  restrictions,  and  gov- 
erned by  the  same  rules  of  law  in  these  re- 
spects." Association  v.  Lloyd,  145  111.  620, 
34  N.  B.  142.  It  will  hardly  be  contended 
that  domestic  corporations  or  associations 
organized  for  the  purpose  of  carrying  on  the 
business  of  building  and  loan  associations 
would  be  permitted  to  have  the  q^edal  priv- 
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Ueges  accorded  to  such  associations,  without 
complying  with  the  statutes  embodied  in 
sections  25  to  SO,  inclusive,  c  54,  Oode  1809; 
and,  without  so  complying,  contracts  made 
by  them,  such  as  are  authorized  to  be  made 
by  such  associations  which  have  compiled, 
providing  for  premiums,  fines,  etc.,  would  be 
usurious,  and  loans  made  by  such  domestic 
corporations  not  having  so  complied  with  the 
statute  would  be  treated  as  straight  loans, 
to  be  repaid  with  6  per  cent  interest;  and 
florely  foreign  corporations  would  not  be 
entitled  to  more. 

In  section  31  of  by-laws  of  the  association 
ft  Is  provided  that  '*on  all  loans  made  by 
this  association  to  a  shareholder  said  share- 
holder shall  pay  an  interest  of  6  per  cent 
per  annum,  and  also  a  premium  of  6  per  cent 
per  annum  on  said  loan.  Payments  of  Inter- 
est and  premiums  shall  be  made  monthly, 
on  the  first  day  of  each  month."  When  are 
these  payments  to  end?  The  0  per  cent  in- 
terest and  6  per  cent  premium  are  presum- 
ably to  be  paid  until  the  stock  is  matured  by 
the  payment  of  dues  thereon  and  its  earnings. 
Nothing  to  indicate  that  the  6  per  cent  pre- 
mium is  not  to  be  paid  as  long  as  the  inter- 
est is  payable,  and  that  is  payable  until  the 
maturity  of  the  stock.  The  certificate  of 
stock  Issued  to  McDonald  for  the  five  shares 
upou  which  he  borrowed  the  $450  December 
20,  18&4,  provided:  **Thls  certificate  will  be 
fully  paid  up,  and  the  said  Monumental  Sav- 
ings &  Loan  Association  agrees  to  pay  said 
shareholder,  his  heirs,  executors,  administra- 
tors or  assigns,  the  sum  of  $100  for  each  of 
said  shares,  due  and  payable  8  years  after 
date  thereof,  or  at  such  a  time  as  the  pur- 
chase price  hereof,  together  with  the  divi- 
dends declared  thereon,  shall  equal  the  par 
value  of  shares  herein  described.^  'The  time 
of  the  maturity  of  the  stock  being  Indefinite 
and  uncertain  rendered  the  amount  of  the 
premium  to  be  paid  uncertain,  and  thereby 
monthly  payments  of  premium  were  required 
to  be  paid  for  an  indefinite  period,  and  so 
rendered  Illegal,  making  the  contract  usuri- 
ous." Prince  v.  Holston  Natl.  Bldg.  &  L. 
Ass'n,  65  W.  Va.  — ,  46  S.  B.  708;  Archer 
V.  Building  Association,  45  W.  Va.  37,  30  S. 
E.  241;  Gray  v.  Bldg.  Association,  48  W.  Va. 
164,  87  S.  B.  633,  54  L.  R.  A.  217;  Floyd  v. 
Loan  A  Investment  Co.,  49  W.  Va.  327,  38 
S.  B.  663,  54  L.  R.  A.  536*  87  Am.  St  Rep. 
806;  McConnell  v.  Cox,  50  W.  Va.  460,  40 
S.  B.  340. 

There  is  no  error  in  the  decree,  and  the 
same  is  afiSrmed. 

in  s.  c.  ») 

CAPERS  V.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.    March  7, 

1905.) 

TELSOBAIC— -DELAY   IN    DELI  VEST— MENTAL   AN- 

G  UISH— D  AM  AQES. 

1.  In  order  to  recover  damages  from  a  tele- 
graph company  for  delay  In  delivery  of  a  tele- 


gram, It  is  essential,  where  a  recovery  Is  based 
on  its  special  nature,  that  knowledge  of  its 
special  importance  should  appear  from  the  las- 
auage  of  the  telegram,  or  that  it  be  alleged  that 
defendant  was  otherwise  informed  of  Its  spe- 
cial importance. 

[E}d.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Telegraphs  and  Telephones,  ff  33, 
65,60.] 

2.  In  an  action  to  recover  for  dela^jr  in  deliv- 
ery of  a  telesram  to  deposit  money  in  a  bank 
to  pay  a  check,  it  must  be  alleged  that  the  mon- 
ey would  bave  been  delivered  by  the  addressee 
to  the  person  designated  to  convey  it  to  the 
bank  in  time,  and  that  such  person  would  have 
deposited  it  in  time. 

3.  Civ.  Code  1902,  t  2223,  authorizing  recov- 
ery of  damages  for  mental  anguish  in  transmit- 
ting or  delivering  telegrams,  does  not  authorise 
recovery  for  vexation  caused  the  sender  of  the 
telegram  because  of  dishonor  of  check  for  fail- 
ure to  deliver  the  telegram  in  time. 

Appeal  from  Common  Pleas  Oircnit  Court 
of  Beaufort  County. 

Action  by  W.  B.  Capers  against  the  West- 
em  Union  Telegraph  Company.  From  an  or- 
d^  refusing  to  strike  out  certain  parts  of 
the  complaint,  defendant  appeals.    Beversed. 

Smythe,  Lee  &  Frost  and  Geo.  H.  Fearons, 
for  appellant    C.  C.  Tracy,  for  respondent 

WOODS,  J.  This  appeal  is  from  an  order 
of  the  circuit  Judge  refusing  a  motion  to 
make  the  complaint  more  definite  and  cer- 
tain, and  to  strike  out  an  allegation  of  the 
complaint  as  to  mental  anguish.  The  com- 
plaint is  founded  on  the  alleged  negligence 
of  the  defendant  in  falling  to  deliver  the 
following  telegram: 

"Beaufort,  S.  C,  2/29,  1904.  To  C.  W. 
Butler.  No  letter  received.  Send  to  Yemas- 
aee  conductor  in  morning.    W.  E.  Capers.*' 

Obviously  the  telegram  gave  no  intimation 
of  what  was  to  be  sent  to  the  conductor  by 
the  addressee,  and  in  what  respect  it  was 
specially  Important  It  is  essential  to  a  re- 
covery based  on  the  special  nature  of  the  tel- 
egram that  knowledge  by  the  defendant  of 
its  special  Importance  should  appear  from 
the  words  of  the  message  Itself,  or  that  it 
be  alleged  and  proved  that  defendant  was 
otherwise  Informed  of  the  special  impor- 
tance. The  only  allegation  as  to  knowledge 
of  the  defendant  is  found  In  the  fifth  para' 
graph: 

"That  this  defendant,  well  knowing  the 
importance  of  delivering  such  message  or  tel- 
egram before  the  train  went  over  the  Atlan- 
tic Coast  Line  Railroad  to  Yemassee,  so  will- 
fully, wantonly,  and  carelessly  neglected  its 
duty  in  that  behalf  that  it  did  not  deliver 
such  electric  message  or  telegram  to  the  said 
C.  W.  Butler  until  11  o'clock  in  the  forenoon 
of  the  said  1st  day  of  March,  1904,  when  it 
was  too  late  to  send  to  Yemassee  conductor." 

In  the  general  sense  here  alleged,  the  de- 
fendant is,  of  course,  charged  with  the 
knowledge  of  the  Importance  of  the  prompt 
delivery  of  all  telegrams.  There  is  no  al- 
legation of  knowledge  of  the  significance  of 
this  telegram,  or  the  special  Importance  of 
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Its  prompt  deliyery,  except  the  general 
knowledge  that  it  was  important  to  deliver 
it  before  the  conductor  left  The  motion  to 
make  the  allegations  on  this  point  more  d^- 
nlte  and  certain  should  have  been  granted. 
Mood  y.  Tel.  Co.,  40  S.  G.  524,  19  S.  B.  67; 
21  Bncy.  P.  &  P.  516;  Primrose  v.  Tel.  Co., 
154  U.  a  1,  14  Sup.  Ct  1098,  38  L.  Ed.  883. 

Byen  if  the  plaintiff  had  expressly  alleged 
that  the  message  meant  a  direction  to  C.  W. 
Butler  to  send  a  certain  sum  of  money  by 
the  conductor  to  the  Beaufort  Bank,  to  pre- 
vent a  dishonor  of  plainturs  check  drawn 
on  that  institution,  it  is  evident  the  plain- 
tiff would  have  stated  no  cause  of  action 
against  the  defendant  for  the  injury  result- 
ing from  the  dishonor  of  his  check,  without 
an  allegation  that  Butler  would  have  sent  the 
money  to  the  bank  by  the  conductor,  and  he 
would  have  undertaken  to  deliver  it,  if  the 
telegram  had  been  delivered  in  time.  The 
principle  is  covered  by  Wallace  v.  R.  Co., 
84  S.  C.  62,  12  S.  B.  815.  If  this  allegation 
is  made  at  all,  it  is  made  only  in  an  infer- 
ential and  very  indefinite  form  in  the  sixth 
paragraph  of  the  complaint,  which  is  as  fol- 
lows: 

"That  in  consequence  of  the  delay  In  the 
delivery  of  said  message  to  the  said  C.  W. 
Butler,  caused  by  the  willful,  negligent,  and 
careless  conduct  of  the  defendant,  a  check 
given  by  the  said  plaintiff  on  the  Beaufort 
Bank  was  dishonored  for  lack  of  funds  to 
meet  the  same;  the  said  telegram  referring 
to  a  deposit  to  be  made  by  the  said  C.  W. 
Butler  to  the  credit  of  plaintiff,  which  depos- 
it was  made,  but  too  late  to  prevent  such 
dishonor." 

The  clause,  "referring  to  a  deposit  to  be 
made  by  the  said  C.  W.  Butler  to  the  credit 
of  plaintiff,  which  deposit  was  made,  but 
too  late  to  prevent  such  dishonor,"  is  far 
from  a  direct  allegation  that  Butler  would 
have  sent  the  money  by  the  conductor  in  re- 
sponse to  the  message.  Material  allegations 
should  be  made  by  direct  averment,  and  not 
by  inference.  6  Bncy.  P.  &  P.  269.  A  par- 
ty is  aggrieved  and  entitled  to  have  the 
pleading  made  more  definite  and  certain 
when  he  is  not  informed  by  direct  allega- 
tions what  case  he  must  prepare  to  meet 
The  application  to  make  the  complaint  more 
definite  and  certain  in  the  particulars  stat- 
ed in  the  notice  of  motion  should  have  been 
granted. 

The  remaining  question  is  whether  the 
plaintiff's  allegation  "that  he  suffered  there- 
by great  mental  anguish  and  distress*'  should 
be  stricken  out  as  irrelevant  As  we  under- 
stand, the  action  is  to  recover  both  actual 
and  punitive  damages  for  failure  to  prompt- 
ly transmit  and  deliver  a  telegram  ordering 
money  to  be  sent  to  protect  plaintiff's  check, 
which  in  consequence  of  the  delay  was  dis- 
honored. This  was  a  breach  of  duty  from 
which  direct  pecuniary  Injury  would  or- 
dinarily flow,  and  the  question  is  whether 
the  mental  anguish  statute  was  intended  to 


authorize  a  recovery  for  the  feeling  of  disap- 
pointment, annoyance,  and  vexation  which 
the  sender  or  addressee  would  naturally  fe^ 
because  of  the  dishonor  of  his  check,  or  oth- 
er business  disappointment  8o  far  as  we 
can  discover,  when  this  question  has  arisen 
before  the  courts  which  sustain  recoveries 
f<^  mental  anguish  independent  of  statute, 
every  decision  has  been  to  the  effect  that 
such  recoveries  must  be  restricted  to  failure 
to  deliver  telegrams  relating  to  social  mat- 
ters. Robinson  v.  Tel.  Co.  (Ky.)  68  S.  W. 
656,  57  L.  R.  A.  611;  De  Voegler  v.  Tel.  Ca 
(Tex.  Civ.  App.)  30  S.  W.  1107;  Ricketts  v. 
Tel.  Co.,  Id.  1105;  2  Shearman  &  Redfield  on 
Negligence  (5th  Bd.)  S  756.  Indeed,  the  doc- 
trine of  mental  anguish  in  telegraph  cases 
seems  to  have  had  its  origin  in  the  following 
paragraph  from  Shearman  &  Redfield  on 
Negligence  (3d  Bd.)  $  606,  In  which  such 
damages  are  suggested,  but  to  be  limited  to 
personal  or  domestic  matters  not  connected 
with  business: 

"In  case  of  delay  or  total  failure  of  mes- 
sages relating  to  matters  not  connected  with 
business,  such  as  personal  or  domestic  mat- 
ters, we  do  not  think  that  the  company  in 
fault  ought  to  escape  with  mere  nominal 
damages  on  account  of  the  want  of  strict 
commercial  value  in  such  messages.  Delay 
in  the  announcement  of  a  death,  an  arrival, 
the  straying  or  recovery  of  a  child,  and  the 
like,  may  often  be  productive  of  an  injury  to 
the  feelings,  which  cannot  easily  be  esti- 
mated in  money,  but  for  which  a  Jury  should 
be  at  liberty  to  award  fair  damages." 

It  is  true,  the  doctrine  in  this  state  It 
based  on  a  statute  very  broad  in  Its  gen 
eral  terms: 

"All  telegraph  companies  doing  business 
in  this  state  shall  be  liable  in  damages  for 
mental  anguish  or  suffering,  even  in  the  ab- 
sence of  bodily  injury,  for  negligence  in  re- 
ceiving, transmitting  or  ddiverlng  messages. 
Nothing  contained  in  this  section  shall 
abridge  the  rights  or  remedies  now  provided 
by  law  against  telegraph  companies,  and  the 
rights  and  remedies  provided  for  by  this 
section  shall  be  in  addition  to  those  now  ex- 
isting. In  all  actions  under  this  section  the 
Jury  may  award  such  damages  as  they  con- 
clude resulted  from  negligence  of  said  tele- 
graph companies."  Civ.  Code,  1902,  vol.  1,  i 
2223. 

If  the  meaning  of  the  statute  is  clear,  the 
courts  have  nothing  to  do  with  the  conse- 
quences of  enforcing  it  In  the  construc- 
tion of  this  statute,  however,  we  have  to  in- 
terpret the  expression  "mental  anguish"  as 
a  legal  term,  and  endeavor  to  ascertain  its 
signification^  and  the  limitation  of  its  mean- 
ing in  a  legal  sense,  as  used  in  this  stat- 
ute, as  distinguished  from  the  meaning  it 
might  have  in  the  refinements  of  etymology. 
Manifestly  the  statute  was  remedial.  The 
courts  of  several  states  of  the  Union  had 
adopted  in  telegraph  cases  the  doctrine  of 
damages  for  mental  anguish  as  to  social  and 
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personal  matters,  as  distinguished  from  busi- 
ness transactions.  A  contrary  view  had  been 
taken  by  the  courts  of  a  number  of  other 
states.  In  Lewis  v.  Tel.  Ck).,  57  8.  C.  325, 
35  S.  E.  556,  the  question  was  squarely  pre- 
sented to  this  court,  and,  upon  the  coosld- 
eration  of  the  authorities  on  both  sides,  it 
was  decided  th4t  the  new  doctrine  should  be 
rejected.  The  opinion  in  this  case  was  filed 
April  11,  1900.  In  December,  1901,  the  act 
now  under  consideration  was  passed;  and  it 
cannot  be  doubted  that  the  statute  was  in- 
tended to  change  the  law  of  the  state  as 
laid  down  in  Lewis  v.  Tel.  Ga,  and  to  es- 
tablish the  doctrine  of  damages  for  mental 
anguish  in  telegraph  cases,  with  Its  limita- 
tions, as  it  had  been  established  by  the 
courts  of  other  states.  When  the  statute 
was  passed,  wherever  in  text-book  or  Judi- 
cial utterance  ''mental  anguish"  was  recog- 
nized as  a  ground  of  action  against  a  tele- 
graph company,  the  term  was  limited  to 
apply  to  social  and  personal  matters,  and  not 
extended  to  business  affairs.  This  was  the 
scope  and  limitation  of  the  legal  meaning 
of  the  term,  and  there  is  the  strongest  pre- 
sumption that  the  General  Assembly  in- 
tended the  term  to  have  the  same  meaning 
and  limitation  in  this  state.  The  second 
clause  of  the  act  does  not  affect  the  question. 
It  only  means  that  where  mental  anguish. 
In  the  sense  in  which  the  expression  is  used 
in  the  statute,  has  resulted  from  the  negli- 
gence of  a  telegraph  company  in  receiving, 
transmitting,  or  delivering  a  message,  then 
there  may  be  a  recovery  for  such  mental 
anguish,  in  addition  to  the  use  of  any  other 
remedy  or  the  enforcement  of  any  other 
right  recognized  before  the  passage  of  the 
act;  but  it  does  not  attempt  to  define  the  le- 
gal meaning  of  "mental  anguish,"  or  indicate 
the  limits  of  its  application.  The  decision 
in  Willis  V.  Teh  Co.,  69  S.  0.  531,  48  S.  B. 
538,  does  not  affect  this  question.  There  the 
court  only  refused  to  sanction  a  distinction 
of  the  utmost  refinement  between  anxiety 
and  other  kinds  of  mental  suffering,  and  be- 
tween negligence  which  prolongs  suffering 
and  that  which  originates  it 

But  there  is  another  view  which  is  still 
more  conclusive.  When  doubtful  questions 
of  construction  arise,  it  is  the  duty  of  courts 
to  give  to  statutes  an  interpretation  which 
accords  with  the  Constitution,  in  preference 
to  one  that  would  be  in  violation  of  It  The 
statute  now  under  consideration  was  held 
constitutional  In  Simmons  v.  Tel.  Co.,  63  S. 
C.  425,  41  S.  E.  521,  57  L.  R.  A.  607,  which 
was  an  action  for  damages  for  failure  to 
promptly  deliver  a  telegram  to  the  plaintiff 
concerning  the  Illness  of  her  husband.  If 
the  statute  is  limited  in  its  application  to 
cases  of  that  and  similar  character,  there 
Is  a  clear  ground  of  classification  dlstin- 
gnishlng  telegraph  companies  from  all  other 
common  carriers,  including  even  tel^hone 
companies.  The  question  whether  the  stat- 
ute would  be  constitutional  if  construed  to 


embrace  mental  suffering  for  business  dis- 
appointments did  not  arise  and  was  not  con- 
sidered in  that  case.  If  the  statute  should 
be  held  to  cover  mental  suffering  for  business 
miscarriages,  we  can  see  no  ground  for  dis- 
tinction between  telegraph  companies  and 
other  common  carriers  or  agencies  for  the 
transmission  of  money  or  goods.  When  an 
express  company,  for  example,  fails  to  trans- 
mit money  delivered  to  it  in  pursuance  of  a 
telegram,  well  knowing  that  it  was  sent  to 
prevent  the  dishonor  of  a  check,  upon  what 
principle  of  fair  classification  could  it  be 
exempted  from  liability  for  damages  for  the 
mental  suffering  or  vexation  consequent  upon 
the  dishonor  of  the  paper,  while  the  telegraph 
company  is  held  liable  to  pay  for  such  suf- 
fering arising  from  its  failure  to  deliver 
the  telegram  in  time?  It  seems  clear,  if  the 
unlimited  meaning  for  which  the  plaintiff 
contends  is  given  to  the  terms  used,  it  would 
render  the  constitutionality  of  the  law,  to 
say  the  very  least,  extremely  doubtful,  and 
this  is  a  very  cogent  reason  for  rejecting 
such  meaning.  To  accept  it  would  be  to 
impute  to  the  General  Assembly  the  purpose 
to  annul  the  rules  established  for  centuries 
as  to  the  measure  of  damages  for  violation 
of  duty  producing  financial  loss  from  simple 
negligence,  and  establish  another  rule, 
which  would  disturb  business  relations  and 
bring  disaster  to  business  enterprise,  and  to 
single  out  one  particular  kind  of  business 
to  the  exemption  of  all  others  for  the  ap- 
plication of  the  ruinous  and  startling  innova- 
tion. We  have  endeavored  to  show  the  court 
is  not  forced  to  this  conclusion,  and  that  the 
statute  has  no  application  to  the  breach  of 
duty  here  alleged.  The  words  "he  suffered 
thereby  great  mental  anguish  and  distress" 
should  therefore  have  been  stricken  tram 
the  complaint 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed. 

GARY,  A.  J.,  did  not  sit  in  this  case,  on 
account  of  illness. 


(71  8.  C.  17) 

MIDDLETON  v.  STOKES. 

(Supreme  Court  of  South  Carolina.    March  6, 

1905.) 

INFAZlta— SXBVIOB   OF   PBOCESS— QUABDIAIT    AD 
LITEM— JUDGMENT. 

1.  Though  proof  of  service  on  an  Infant  does 
not  state  the  place  of  service,  it  will  not  be  set 
aside  If  it  can  be  inferred  from  the  record  that 
she  resided  within  the  jurisdiction  of  the  court. 

2.  Where  the  clerk  of  court  appointed  a  guar- 
dian ad  litem  for  an  infant  in  a  case  in  which 
he  had  no  authority  to  do  so,  the  judgment  in  the 
case  will  not  be  set  aside  where  there  was  no 
evidence  of  substantial  injury  to  infant,  when 
interest  of  subsequent  purchasers  had  become 
Involved. 

8.  That  a  case  was  heard  at  chambers  on  con- 
sent of  the  guardian  ad  litem  of  an  infant  ir- 
regularly appointed  will  not  invalidate  the  judg- 
ment where  no  prejudice  is  shown. 
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Appea!  from  Gommoii  Pleas  Circuit  Oourt 
of  Hampton  County;  Dantzler,  Judge. 

Action  by  Sallie  C.  Middleton  against  An- 
nie C.  Stokes.  Motion  by  defendant  to  set 
aside  Judgment  denied,  and  from  such  order 
defendant  appeals.    Affirmed. 

W.  S.  Tillinghast  and  Bellinger  &  Town- 
send,  for  appellant.  W.  B.  S.  Smith  and  W. 
B.  De  Loach,  for  respondent  Peeples.  James 
W.  Moore,  for  respondent  Seaboard  Air  line 
Ry.  Elliott  &  Thomas,  for  respondent  Lef- 
lier  &  Sons. 

WOODS,  J.  This  action  was  commenced 
to  perfect  the  title  of  the  plaintiff  as  against 
the  defendant,  her  infant  daughter,  to  a 
tract  of  land  by  procuring  a  conveyance  to 
be  made  under  the  order  of  the  court.  It  ap- 
pears from  the  complaint  that  Seth  D.  Stokes 
died  in  1887,  Intestate,  leaving  as  his  only 
heirs  his  wife,  the  plaintiff,  and  his  daughter, 
the  defendant;  that  he  owned  a  tract  of  land 
of  236  acres,  subject  to  a  mortgage;  that  the 
plaintiff  paid  the  holder  of  the  mortgage.  In 
1891,  $655.68,  the  amount  then  due  on  the 
mortgage,  and  took  from  the  mortgagee  **a 
title  to  the  said  tract  of  land."  It  was  al- 
leged in  the  complaint  that  the  title  so  made 
by  the  mortgagee  was  insufficient  and  that 
the  amount  paid  to  him  was  the  full  value 
of  the  land.  The  court  was  asked  to  order 
the  clerk  to  make  a  title  to  the  plaintiff.  The 
prayer  of  the  complaint  was  granted,  and  the 
title  was  made  by  the  clerk  to  the  plaintiff 
under  the  decree  of  the  court  Subsequently, 
A.  Leffier  Sc  Son,  M.  L.  Peeples,  and  Seaboard 
Air  Line  Railway  Company  acquired  title 
through  the  plaintiff  to  portions  of  the  tract 
of  land.  The  plaintiff  died  after  the  execu- 
tion of  the  title  to  her,  and  the  defendant 
now  Annie  C.  Ellncaid,  and  J.  K.  Kincaid, 
her  husband,  are  executrix  and  executor  of 
her  will.  The  defendant  who  is  now  22 
years  of  age,  moved  in  April,  1904,  to  vacate 
and  set  aside  the  decree  under  which  the 
land  was  conveyed  by  the  clerk  on  several 
grounds  mentioned  In  the  notice.  The  cir- 
cuit Judge  refused  the  motion. 

The  first  question  involved  in  the  appeal 
is  whether  the  proof  of  service  of  the  sum- 
mons on  the  infant  is  so  fatally  defective  in 
not  stating  the  place  of  service  that  the  de- 
cree is  void.  The  proof  of  service  is  as  fol- 
lows: 

"South  Carolina,  Hampton  County.  Per- 
sonally appeared  Andrew  P.  Lawton,  who, 
being  duly  sworn,  says:  That  he  did,  on  the 
15th  day  of  June,  A.  D.  1891,  serve  a  copy  of 
the  within  simiimons  and  complaint  on  the  in- 
fant defendant  Annie  C.  Stokes,  by  deliveiv 
Ing  the  same  to  her  in  person,  and  that  he 
has  no  Interest  whatsoever  in  said  suit  A. 
P.  Lawton. 

''Sworn  to  before  me  this  22d  day  of  June, 
A.  D.  1891.  John  A.  Tison  [L.  S.]  Notary 
Public." 

The  motion  was  based  entirely  on  the  rec- 


ord as  it  stands,  no  allegation  or  proof  hav- 
ing been  offered  that  the  defendant  was  not 
a  resident  of  Hampton  county  and  served 
therein.  It  is  said  in  1  Waifs  Practice,  544: 
"While  it  is  a  substantial  compliance  with 
the  requirements  of  the  statute  as  to  the 
manner  of  the  service  of  the  summons  that 
gives  to  the  court  Jurisdiction  in  a  cause  and 
a  right  to  control  all  subsequient  proceedings, 
the  mode  of  proof  of  such  service  is  a  mere 
question  of  practice,  and  is  incidental  and 
subordinate  to  the  Jurisdictional  fact  that 
such  service  was  duly  made."  It  Is  the  ac- 
tual service  and  the  actual  residence  that  de- 
termines the  Jurisdiction  of  the  person,  not 
the  proof  by  which  these  conditions  of  Juris- 
diction are  made  to  appear.  The  purpose  of 
the  statutory  requirement  that  the  proof  of 
service  should  state  the  place  of  service  is 
to  inform  the  court  as  to  Its  Jurisdiction,  Just 
as  the  requirement  that  the  time  should  be 
stated  is  to  inform  the  court  whether  the  de- 
fendant has  had  the  required  time  to  answer. 
If  the  proof  fails  to  show  the  time  of  service, 
it  would  hardly  be  contended  that  the  Judg- 
ment should  be  avoided  without  any  showing 
that  the  time  had  not  actually  expired  when 
the  decree  was  made.  But  aside  from  this 
view,  the  record  affords  at  least  some  evi- 
dence that  the  service  was  made  in  Hamp- 
ton county.  The  land  was  in  that  county. 
The  action  was  brought  there.  The  proof  of 
service  was  made  In  Hampton  county  before 
a  nbtary  public,  who  was  an  attorney  prac- 
ticing there.  The  summons  was  dated  May 
1,  1891,  and  the  mother  of  the  defendant 
with  whom  she  was  presumably  residing,  be- 
ing then  only  nine  years  old,  accepted  service 
the  next  day;  and  this  would  seem  to  indi- 
cate she  was  at  least  a  resident  of  the  state. 
Service  by  one  other  than  an  officer  Is  not 
confined  to  any  particular  county.  The  case 
on  this  question  falls  within  the  principle  of 
Lyies  V.  Haskell,  35  S.  C.  391,  14  S.  B.  829. 
For  these  reasons  the  motion  cannot  be  sus- 
tained on  these  grounds. 

The  defendant  next  insists  the  Judgment 
should  be  set  aside  because  a  guardian  ad 
litem  was  appointed  by  the  clerk  at  a  time 
when  the  clerk  had  no  authority  to  make 
such  appointment  except  in  cases  of  parti- 
tion. On  this  point  the  case  of  Robertson  v. 
Blair,  56  S.  C.  96, 108,  34  S.  £.  11,  76  Am.  St 
Rep.  543,  is  conclusive  against  the  defend- 
ant's contention.  There  no  guardian  ad  litem 
was  appointed,  the  plaintiff  sui^osing  the 
defendant  to  be  an  adult.  The  court  quotes 
with  approval  this  language  taken  from  Syme 
V.  Trice  (N.  C.)  1  S.  E.  480:  "While  the  court 
will  always  be  careful  of  the  rights  of  in- 
fants, it  will  not  in  all  cases  set  aside  Irregu- 
lar Judgments  against  them  as  of  course.  It 
will  not  do  so  where  it  appears  from  the 
record  or  otherwise  that  the  Infant  suffered 
no  substantial  injustice;  especially  it  will  not 
when  the  rights  of  third  parties  without  no- 
tice have  supervened."  Here,  as  we  have 
seen,  the  court  had  acquired  Jurisdiction  of 
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the  infftnt  It  entered  into  an  inquiry  at  to  j 
the  Yalne  of  the  land,  in  order  that  the  inter- 
ests of  the  infant  might  not  be  sacrificed, 
and  upon  the  evidence  taken  and  the  report 
of  the  referee  to  the  effect  that  the  land  was 
worth  less  than  the  mortgage  debt  adjudged 
that  the  title  to  the  land  should  be  made  in 
satisfaction  of  the  debt  For  a  mere  irregu- 
larity in  the  appointment  of  the  guardian  ad 
litem  the  court  will  not  in  such  a  case  set 
aside  the  decree  without  proof  that  the  in- 
fant defendant  suffered  substantial  injustice, 
especially  where,  as  in  this  case,  the  inter- 
ests of  subsequent  purchasers  have  become 
involved.  In  this  case  no  attempt  was  made 
to  show  that  the  interests  of  the  infant  de- 
fendant were  not  completely  safeguarded  in 
the  decree. 

It  la  next  insisted  Judge  Norton  made  the 
decree  at  chambers  on  July  15,  1801,  when 
he  liad  no  Jurisdiction.  There  is  in  the  rec- 
ord a  written  consent  "that  the  case  be  heardl 
and  determined  out  of  the  county  of  Hamp- 
ton." But  tliis  does  not  prove  it  was  in  fact 
heard  out  of  that  county,  and  the  decree  it- 
self gives  no  indication  that  it  was  made  at 
chambers.  It  is  true  the  statute  did  not  pro- 
vide for  a  regular  term  of  the  court  of  com- 
mon pleas  for  Hampton  at  that  time,  but  it 
cannot  be  presumed  in  the  face  of  the  ap- 
parent regularity  of  the  record  that  there  was 
not  a  special  term  of  the  court  then  in  prog- 
ress. But  assuming  that  the  order  was  grant- 
ed at  chambers,  this  was  not  fatal.  Judge 
Norton  had  Jurisdiction  to  hear  the  cause  at 
chambers  with  the  consent  of  the  guardian' 
ad  litem,  and  the  guardian  ad  litem  whom 
the  clerk  attempted  to  appoint  did  consent 
There  is  a  difference  between  an  entire  ab- 
sence of  consent  and  the  consent  of  a  guard- 
ian ad  litem  irregularly  appointed,  but  ap- 
pearing in  the  cause,  with  a  recognition  of  his 
appointment  by  a  Judge  who  himself  had 
power  to  appoint  In  such  case  the  consent 
will  not  be  treated  as  a  nullity,  having  no 
effect  in  supporting  the  Jurisdiction  at  chamr 
bera,  but  as  an  irregularity,  sufficient  to 
avoid  the  Judgment  upon  a  proper  showing 
of  prejudice  to  the  infant  and  of  diligence  in 
moving  to  set  the  Judgment  aside. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 

6ART,  A.  J.,  did  not  sit  in  this  case  on  ac- 
count of  illness. 
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SAMB  V.  LEAKE  et  al. 

(Supreme  Court  of  South  Carolina.    March  7, 

1905.) 

MimiCIPAL  COBPOaATIONB— VIOLATION  OF  OB- 
nrNANCK-^miAL  —  JUSISDICTIOIV-'WABBANT 
~A88AUL<r--TXIAL   BT  JXTBT. 

1.  Under  20  St.  at  Large,  p.  912,  the  mayor 
of  the  town  of  Clinton,  if  he  deems  advisable, 
majr  call  to  Us  aid  the  wardens  of  such  town  in 


the  trial  of  any  offender  charged  with  violating 
the  ordinances  of  the  town. 

2.  A  warrant  that  defendant  willfally  stmck 
and  abused  one  C.  on  the  streets  of  the  town, 
withoat  provocation  and  in  violation  of  the  or- 
dinances of  the  town,  sufficiently  sets  forth  the 
offense. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  86, 
Coit.  Dig.  Municipal  Corporations,  (  1406.] 

3.  A  warrant  charging  that  defendant  willfully 
abused  and  shot  at  a  person  named  on  the 
streets  of  the  town  named,  without  provocation 
sufficiently  charges  the  offense. 

[Ed.  Note. — ^For  cases  in  point,  ^ee  vol.  86, 
Coit  Dig.  Municipal  Corporations,  $  1406.] 

4.  A  warrant  charging  that  defendant  will- 
fully cut  a  person  named  with  a  knife,  and 
otherwise  abtuMd  him  on  the  streets  of  the  town 
named,  in  violation  of  its  ordinances,  sufficient- 
ly charges  an  offense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  $  1406.] 

5.  Where,  on  appeal  from  the  conviction  be- 
fore a  town  coundl,  the  record  fails  to  show 
that  defendants  damanded  a  trial  by  jnry,  and 
no  exceptions  to  the  sessions  court  raises  that 
iraue,  it  is  error  to  reverse  the  judmient  of 
the  town  council  on  the  ground  that  defendant 
had  been  practically  denied  a  trial  by  jury. 

[Bd.  Note. — ^For  cases  in  point,  see  voL  81, 
Cent  Dig.  Jury,  M  197-208.] 

Appeal  ftt)zn  General  Sessions  Oireult 
Court  of  lisurens  County;  Frank  B.  Gary, 
Special  Judge. 

Ross  Leake  was  indicted  for  violation  of 
an  ordinance  of  the  town  of  Clinton,  and 
Tom  Leake  and  Wright  Simpson  were  also 
indicted  for  the  same  ofTense.  From  orders 
on  circuit  reversing  the  judgment  of  the 
town  council,  the  town  appeals.    Reversed. 

T.  S.  Sease,  Sol.,  and  W.  R.  Richey,  for  ap* 
pellant.  Simpson  &  Cooper  and  Babb  & 
E^night,  for  respondents. 

POPE,  C.  J.  The  defendant  Ross  Leake 
was  arrested  upon  affidavit  and  warrant  for 
that  he  did  willfully  abuse  and  shoot  at  Curl 
Wilson  with  a  pistol  on  the  streets  of  the 
town  of  Clinton,  S.  C,  without  provocation, 
against  the  peace  and  dignity  of  the  state, 
and  in  violation  of  the  ordinances  of  the 
town  of  Clinton  as  made  and  provided  in 
such  case,  on  the  23d  day  of  April,  1904. 
The  defendant  Tom  Leake  was  charged  that 
ho  did  willfully  strike  and  otherwise  abuse 
Curl  Wilson  on  the  streets  of  the  town  of 
Clinton,  S.  C,  without  provocation,  against 
the  peace  and  dignity  of  the  state,  and  in  vio- 
lation of  the  ordinances  of  the  town  of  Clin- 
ton, S.  C,  as  made  and  provided  In  such 
case,  on  the  23d  day  of  April,  1904.  And  the 
said  Wright  Simpson  did  willfully  cut  Curl 
W^ilson  with  a  knife,  and  otherwise  abuse 
him,  on  the  streets  of  the  town  of  Clinton, 
S.  G.,  against  the  peace  and  dignity  of  the 
state,  and  in  violation  of  the  ordinances  of 
the  town  of  Clinton,  S.  C,  as  made  and  pro- 
vided in  such  case.  Each  of  these  defend- 
ants was  arrested  on  a  warrant  issued  by 
W.  A.  Shands,  under  his  hand  and  seal,  as 
intendant  of  the  town  of  Clinton,  S.  C.  On 
the  29th  day  of  April,  1904,  the  defendants 
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were  tried  before  the  town  council  of  Clinton* 
the  members  of  the  council  having  been  call- 
ed together  for  that  purpose  by  the  mayor 
of  the  town,  W.  A.  Shands,  Bsq.  The  de- 
fendant Ross  Leake  was  tried  first,  conyict- 
ed  and  sentenced  to  pay  a  fine  of  $80,  or  be 
imprisoned  90  days.  The  defendants  Tom 
Leake  and  Wright  Simpson  agreed  to  be 
tried  together,  and  were  so  tried  and  con- 
victed. Said  defendant  Tom  Leake  was  sen- 
tenced to  pay  a  fine  of  $10,  or  to  30  days* 
Imprisonment  Said  defendant  Wright  Simp- 
son was  fined  $25,  or  to  90  days*  imprison- 
ment Said  defendants  appealed  from  said 
sentences  to  the  court  of  general  sessions  for 
Laurens  county.  These  appeals  were  tried 
at  the  summer  term  of  the  court  of  general 
sessions  for  Laurens  county  by  his  honor 
Frank  B.  Gary,  Special  Judge,  on  the  follow- 
ing grounds  of  appeal  by  Ross  Leake: 

**(1)  Because  the  said  town  council  was 
without  Jurisdiction  to  hear  and  try  the  said 
case,  there  having  been  no  previous  trial 
thereof  before  the  mayor  of  the  town  of 
Clinton,  and  there  being  no  appeal  to  the  said 
town  council  from  a  decision  on  said  case  by 
the  mayor  of  the  town  of  Clinton,  and  there 
being  no  request  from  the  said  defendant  for 
a  trial  of  said  case  by  the  said  town  council. 

"(2)  Because  the  said  town  council  was 
without  jurisdiction  to  try  the  said  action 
against  the  defendant,  the  mayor,  W.  A. 
Shands,  being  related  to  the  defendant  by 
affinity  within  the  sixth  degree,  his  wife's 
father  being  the  brother  of  the  defendant's 
grandmother;  J.  L  Copeland,  a  member  of 
the  said  town  council,  being  related  to  the  de- 
fendant by  consanguinity  within  the  sixth 
degree,  his  father  being  the  brother  of  de- 
fendant's grandmother;  B.  C.  Briggs,  a  mem- 
ber of  the  said  town  council*  being  related  to 
the  defendant  by  afflniey  within  the  sixth 
degree,  his  wife  being  the  first  cousin  of  the 
defendant's  grandmother;  J.  W.  Copeland, 
Jr.,  a  member  of  the  said  town  council  being 
related  to  defendant  by  consanguinity  within 
the  sixth  degree,  his  grandfather  being  the 
brother  ot  defendant's  grandmother. 

"(3)  Because  the  said  town  council  erred 
in  finding  the  defendant  guilty,  the  proof  be- 
ing that  the  defendant  did  not  commit  the 
offense  charged. 

"(4)  Because  the  warrant  or  information 
on  which  the  defendant  was  tried  does  not 
sufficiently  describe  the  offense  charged." 

The  defendants  Tom  Leake  and  Wright 
Simpson  appealed  on  the  following  grounds: 

*'(1)  Because  the  said  town  council  was 
without  jurisdiction  to  hear  and  try  the  said 
case,  there  having  been  no  previous  trial 
thereof  before  the  mayor  of  the  town  of 
Clinton,  and  there  being  no  appeal  to  the  said 
town  council  from  a  decision  of  the  mayor  of 
the  town  of  Clinton  therein,  and  the  said 
defendants  not  having  asked  to  be  tried  by 
the  said  town  council  of  the  town  of  Clinton. 

"(2)  Because  the  said  town  council  of  Clla- 
tOB  was  without  jurisdiction  to  try  the  said 


defendants,  the  mayor,  W.  A.  Shands,  be- 
ing related  to  the  defendant  T.  J.  Leake  by 
afSlnity  within  the  sixth  degree,  the  father 
of  the  said  mayor's  wife  being  the  brother  of 
the  defendant's  grandmother;  and  because 
J.  I.  Copeland,  a  member  of  the  said  town 
council  of  the  town  of  Clinton,  is. related  to 
the  defendant  T.  J.  Leake  within  the  sixth 
degree  by  consanguinity,  the  father  of  the 
said  J.  L  Copeland  being  the  brother  of  the 
said  defendant's  grandmother;   and  because 

B.  C  Briggs,  a  member  of  the  town  coundl 
of  the  town  of  Clinton,  is  within  the  sixth 
degree  of  relationship  to  the  defendant  T. 
J.  Leake  by  affinity,  the  wife  of  the  said  B. 

C.  Briggs  being  the  first  cousin  of  the  said 
defendant's  grandmother;  because  J.  W. 
Copeland,  Jr.,  a  member  of  the  town  council 
of  the  town  of  Clinton,  is  related  to  the  de- 
fendant T.  J.  Leake  within  the  sixth  degree 
of  consanguinity,  his  grandfather  b^ng  the 
brother  of  the  defendant's  grandmother. 

**(3)  Because  the  said  town  council  erred 
in  trying  the  two  defendants  together,  there 
being  separate  warrants  or  Information 
against  each,  and  the  offenses  charged 
against  them  being  separate  and  distinct 

"(4)  Because  the  said  town  council  of  the 
town  of  Clinton  erred  in  finding  defendants 
guilty,  there  being  proof  to  the  effect  that 
the  defendants  did  not  commit  the  offenses 
charged. 

"(5)  Because  the  warrants  or  Information 
on  which  the  defendants  were  tried  do  not 
sufficiently  describe  the  offenses  charged." 

After  the  hearing,  the  presiding  judge  held 
that  the  defendants  had  been  practically  de- 
nied the  right  of  trial  by  jury,  reversed  the 
judgment  of  the  town  council  of  Clinton,  and 
remanded  the  cases  for  new  trials  according 
to  law.  The  following  grounds  of  appeal 
were  taken  by  the  town  council  of  Clinton: 

'*(!)  Because  his  honor  erred  in  holding 
that  the  defendant  Ross  Leake,  named 
above,  had  been  practically  denied  the  right 
of  a  trial  by  jury  by  his  having  been  tried 
by  the  town  council  of  the  town  of  Clinton, 
without  having  been  given  an  opportunity 
for  a  jury  trial,  when  (a)  there  was  nothing 
in  the  record  to  show  that  said  defendant 
had  been  denied  the  right  of  a  trial  by  jury; 
(b)  there  was  nothing  in  the  record  to  show 
that  the  defendant  had  demanded  a  trial  by 
jury;  (c)  there  was  nothing  in  the  record 
to  show  that  the  defendant  had  not  been 
given  an  opportunity  for  a  Jury  trial;  (d)  the 
record  showed  that  the  said  defendant  con- 
sented to  be  tried  by  the  town  council  of 
the  town  of  Clinton;  (e)  the  defendant  had 
not  appealed  from  the  judgment  and  sen- 
tence of  the  town  council  of  the  town  of 
Clinton  upon  the  grounds  that  he  had  been 
denied  the  right  of  trial  by  jury. 

''(2)  His  honor  erred  in  reversing  the  judg- 
ment of  the  town  council  of  the  town  of 
Clinton,  and  in  remanding  the  case  to  the 
mayor  of  the  town  of  Clinton  for  such  trial 
as  is  according  to  law.** 
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The  same  exceptions  were  made  In  the 
case  against  Tom  Leake  and  Wright  Simp- 
son, except  that  subdlylslon  ''c"  of  exception 
1  in  the  Ross  Leake  case  was  omitted. 

But  the  defendants,  now  respondents,  gave 
notice  of  the  following  gromids  to  sustain 
the  drcnit  jndgment: 

"(1)  The  said  town  council  of  Clinton  was 
without  Jurisdiction  to  hear  and  try  said 
case,  there  having  heen  no  appeal  to  the 
town  council  from  a  decision  of  the  mayor, 
and  the  said  defendants  not  having  asked  to 
be  tried  by  the  said  town  council. 

"(2)  Because  the  warrants  or  information 
on  which  the  defendants  were  tried  do  not 
sufficiently  describe  the  offenses  charged.*' 

We  will  first  pass  upon  the  grounds  sub- 
mitted by  the  defendants  to  sustain  the 
Judgment  of  the  presiding  Judge. 

1.  We  cannot  sustain  this  objection  of  de- 
fendants, relating,  as  it  does,  to  the  want  of 
power  of  the  town  council  of  the  town  of 
Clinton  to  try  the  offenders,  the  defendants, 
there  having  been  no  previous  trial  before 
the  mayor,  and  there  having  been  no  appeal 
to  the  town  council  from  the  decision  of  the 
mayor,  and  the  said  defendants  not  having 
been  asked  to  be  tried  by  the  said  town  coun- 
cil, because  section  13  of  the  act  of  Legisla- 
ture of  this  state,  approved  December  24, 
1890,  20  St  at  Large,  p.  012,  especially  em- 
powers the  mayor.  If  he  deem  It  advisable, 
to  call  to  his  aid  the  wardens  of  said  town  in 
the  trial  of  any  offender,  and  the  right  of 
appeal  to  the  court  of  general  sessions  hav- 
ing beed  reserved.  This  disposes  of  the  first 
of  said  defendants'  grounds. 

2.  The  affidavit  and  warrant  in  each  case 
are  fully  set  out  in  the  record,  and  from 
them  it  is  manifest  that  the  defendants 
could  gain  nothing  by  this  allegation  of  er- 
ror. 

It  remains  now,  therefore,  for  this  court 
to  pass  upon  the  grounds  of  appeal  set  forth 
by  the  appellant  itself.  In  this  case  the  pre- 
siding Judge  appears  to  have  paid  no  regard 
to  the  grounds  of  appeal  as  set  up  by  the 
defendants  in  their  appeal  from  the  Judg- 
ment of  the  Intendant  and  wardens  of  the 
town  of  Clinton,  but  contented  himself  by 
holding  that  each  defendant  had  been  prac- 
tically denied  the  right  to  a  trial  by  Jury. 
We  must  say  that  the  defendants  would 
have  had  the  right  to  a  Jury  trial  if  the  same 
had  been  demanded  by  the  accused,  as  is 
provided  in  section  2003,  vol.  1,  Code  of  Laws 
of  1902,  whose  language  is  as  follows:  "Sea 
2003.  The  Intendants  or  mayors  of  the  cities 
and  towns  of  this  state  *  *  ^  shall  es- 
pecially have  the  power  and  authority  to 
speedily  try  all  offenders  against  the  ordi- 
nances of  said  town  in  a  summary  manner 
and  without  a  Jury,  unless  demanded  by  the 
accused.  ♦  ♦  ♦  When  the  accused  shall 
demand  a  Jury,  the  same  shall  be  drawn  in 
the  same  manner  as  is  provided  for  in  the 
courts  of  magistratesL'*    As  before  remarked. 


the  record  shows  that  there  was  no  demand 
made  for  a  Jury,  and  it  also  shows  that  the 
trial  was  continued,  on  the  motion  of  the  de- 
fendants, for  several  days,  in  order  to  allow 
them  a  full  preparation  for  trial.  The  rec- 
ord shows  that  they  consented  to  a  trial  by 
the  town  council,  and  that  the  two  defend- 
ants Tom  L.  Leake  and  Wright  Simpson  re- 
quested that  they  might  be  tried  together, 
and  such  request  was  granted.  The  record 
shows  that  no  objection  on  account  of  con- 
sanguinity or  affinity  of  the  defendants  to 
certain  of  the  intendant  and  wardens  of  said 
town  council  of  the  town  of  Clinton  was 
made;  indeed,  the  only  reference  to  that 
subject  appears  in  the  grounds  of  appeal 
taken  from  the  Judgment  of  the  intendant 
and  wardens  of  the  town  of  Clinton.  If  per- 
sons will  persist  in  being  their  own  lawyers, 
they  must  take  upon  themselves  the  full 
responsibility  of  any  failure  to  appeal 'for 
protection  to  any  particular  law,  and  cer- 
tainly must  see  to  it  that  the  record  of  "case 
for  appeal"  shall  disclose  facts  relied  upon 
to  sustain  grounds  of  appea^.  We  are  obli- 
ged, therefore,  to  hold  that  the  intendant 
and  wardens  of  the  town  of  Clinton  have 
sustained  their  appeal  by  an  allegation  of 
sufficient  error  to  upset  the  circuit  Judgment. 
It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  in  each  of  the 
cases  heard  together  on  this  appeal  be  re- 
versed, and  that  each  case  shall  be  remanded 
to  the  court  of  general  sessions  for  Laurens 
county  in  order  to  carry  out  these  views. 
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ROACH  V.  HAILB  GOLD  MINING  CO. 

(Sapreme  Court  of  South  Carolina.    March  9, 

1905.) 

INJtTBT    TO    EMFLOTfi— DEFEOTIVB    APPUANOXS 
—QUESTION  FOB  JUBT. 

In  an  action  by  an  employ^  for  personal  in- 
juries, where  there  was  evidence  that  defend- 
ant had  adopted  a  "skip  car**  to  transport  its 
employ^,  and  that  It  was  defective,  to  the 
knowledge  of  plaintiff,  who  did  not  report  such 
fact  to  defendant,  and  plaintiff  was  injured 
while  riding  on  it,  the  question  of  defendant's 
negligence  was  for  the  Jury. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County ;  Gage,  Judge. 

Action  by  Charlie  W.  Roach  against  the 
Halle  Gold  Mining  Company.  Judgment  for 
plaintiff.     Defendant  appeals.    Affirmed. 

Williams  &  Williams,  for  appellant  J. 
Harry  Foster,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dam-, 
ages  alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  of  the  de- 
fendant in  failing  to  provide  suitable  and 
safe  appliances.  The  Jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  $500.  The  de- 
fendant appealed  upon  the  following  excep- 
tions; 
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"(1)  That  the  presiding  judge  erred  in  re- 
fusing defendant's  motion  for  a  nonsuit,  the 
undisputed  evidence  being  such  as  to  be 
capable  of  but  one  inference,  to  wit,  that 
the  plaintiff  li^new  of  the  alleged  defects  in 
the  skip  car,  tracks,  and  other  appliances, 
and  the  dangers  involTed,  on  account  of  said 
defects,  in  riding  upon  said  skip  car,  and 
that  said  skip  car  was  used  by  liim  with  full 
knowledge  of  said  defects,  and  the  dangers 
incident  thereto,  and  that  he  gave  no  notice 
of  such  defects  and  incident  dangers  to  the 
defendant  and  thereby  assumed  all  risk  of  in- 
jury to  himself  when  he  rode  upon  said  cars. 

''(2)  That  the  plaintUT  having  testified  that 
he  knew  of  the  defects  in  the  defendant's 
skip  car,  skip  car  track,  and  other  applian- 
ces, and  the  dangers  of  riding  on  said  skip 
car,  it  appearing  that  he  gave  no  notice  of 
sudi  defects  and  incident  dangers,  to  the  de- 
fendant, but  entered  upon  and  rode  upon 
said  car  with  full  knowledge  of  said  defects 
and  dangers,  the  presiding  judge  should  have 
held  that  the  plaintiff,  when  he  entered  up- 
on said  car,  assumed  all  risk  of  injury  to  his 
person  by  riding  thereon,  and  that  he  could 
not  recover  damages  from  the  defendant  for 
his  said  injuries. 

"(3)  The  presiding  judge  should  have  held 
that  the  plaintiff  had  full  knowledge  of  the 
defects  in  the  defendant's  skip  car,  skip  car 
tracks,  and  other  appliances,  and  of  the  dan- 
ger and  risk  of  riding  upon  said  skip  car, 
and,  with  this  knowledge  and  without  giving 
any  notice  of  such  defect  to  the  defendant, 
entered  upon  and  rode  upon  said  skip  car, 
and  that  in  so  doing  the  plaintiff  assumed 
all  risk  and  hazard  incident  to  riding  upon 
said  skip  car,  and  was  not  entitled  to  re- 
cover any  damages  of  the  defendant  for  in- 
juries rec^ved  Awhile  riding  upon  said  car, 
and  should  have  granted  defendant's  motion 
for  a  nonsuit  made  upon  these  grounds." 

It  Is  one  of  the  primary  duties  resting  on 
the  master  to  furnish  safe  and  suitable  ap- 
pliances for  his  servants,  and,  when  a  serv- 
ant sustains  injury  from  a  defect  in  the  ma- 
chinery, there  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  master.  The 
servant  is  not  required  to  give  notice  to  the 
master  that  the  appliances  are  defective. 
There  was  testimony  tending  to  show  that 
the  skip  car  was  adopted  by  the  defendant 
as  one  of  the  appliances  for  transporting  its 
employ^.  The  fkct  that  the  plaintiff  had 
knowledge  of  the  defective  condition  of  the 
skip  car  does  not  necessarily  show  that  he 
was  not  entitled  to  recover  damages.  The 
inference, to  be  drawn  from  such  fact  is  usu- 
ally to  be  determined  by  the  jury.  The  court 
can  only  pass  upon  the  facts  when  but  one 
inference  is  to  be  drawn  from  the  testimony. 
The  testimony  In  this  case  was  susceptible 
of  more  than  one  inference.  The  exceptions 
are  therefore  ovrruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  afllrmedL 


(71  8.  C.  1) 
TITTLE  V.  KENNEDY  et  al. 

(Supreme  Court  of  South  Carolina.     March  6, 

1905.) 

CLAIM    JLJXD    UELIVEBT  —  PUNinVC    DAMAOBft— 

PLEADINGS—DEMXTBIUEB— TITLS  TO 

OBOPB— FOBEGLOSURE. 

1.  Code  Civ.  Proc.  f  283.  provides  that  in  an 
action  for  recovery  of  specific  property  the  jury 
may  assess  the  value  of  the  property  and  assess 
damages,  if  any  claimed,  which  the  prevailing 
party  has  sustained  by  reason  of  the  withhold- 
ing of  the  same.  Section  289  provides  that  in 
an  action  to  recover  personalty  judgment  may 
be  for  possession,  or  recovery  of  possession,  or 
the  value  thereof  if  delivery  cannot  be  had,  antl 
damages  for  detention.    Held  not  to  authorize 

Sunitive  damages  in  an  action  for  claim  and 
elivery. 

2.  miere  a  complaint  mingles,  with  aUega- 
tions  proper  to  state  a  cause  of  action,  irrele^ 
vant  matter,  the  proper  remedy  is  by  motion  to 
strike,  and  not  by  demurror. 

3.  Where .  a  foreclosure  is  commenced  and  lis 
pendens  filed,  a  subsequent  renter  of  the  mort- 
gaged property  is  not  entitled  to  a  crop  planted 
by  him,  and  standing  on  the  land  on  the  day  of 
sale.\ 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County ;  Klugh,  Judge. 

Action  by  Julia  I.  Tittle  against  Archibald 
C.  and  Charles  L.  Kennedy.  Judgment  for 
plaintiff,  and  defendants  appeal.    Reversed. 

F.  Barron  Grier,  J.  B.  Parks,  and  Frank 
B.  Gary,  for  appellants.  Graydon  &  Rich- 
ardson, for  respondent.    . 

WOODS,  J.  The  plaintiff  In  this  action  of 
claim  and  delivery  recovered  the  following 
verdict:  *'We  find  for  the  plaintiff  the  oats 
described'  in  the  complaint,  or  their  value; 
which  we  fix  at  one  hundred  and  nineteen 
dollars  and  forty  cents,  and  also  actual  and 
punitive  damages  fifty  dollars."  The  verdict, 
as  appears  by  its  terms,  was  responsive  to  the 
following  instruction  of  the  circuit  Judge, 
which  was  given  after  stating  the  law  on  the 
subject  of  actual  damages:  *'And  in  addition, 
under  the  laws  of  this  state,  if  one  takes  or 
wrongfully  withholds  the  property  from  an- 
other, and  there  are  such  circamstanoes  or 
facts  that  would  render  the  defendant  liable 
to  punitive  or  vindictive  damages,  then  the 
owner  of  the  property  would  have  the  right, 
not  only  to  recover  the  value  of  the  property, 
but  the  damages  also,  if  the  party  acted  In 
a  willful  or  malicious  manner — ^wanton  or  a 
malicious  disregard  of  the  rights  of  the  own- 
er of  the  property;  and  that  is  what  the 
plaintiff  sues  for  here." 

The  exceptions  as  to  this  portion  of  the 
charge  raise  the  important  question  whether 
punitive  damages  may  be  recovered  in  an 
action  of  claim  and  delivery.  The  action  of 
claim  and  delivery  partakes  of  the  natore  of 
the  old  action  of  replevin,  in  that  it  con- 
templates the  recovery  of  the  specific  prop- 
erty claimed  wheia  possible,  and  of  the  action 
of  trover,  in  that  it  allows  the  recovery  of 
the  value  when  delivery  of  the  property  is 


S.G.) 


TITTLE  V.  KENNEDY. 


646 


not  poBsIbles.  In  the  action  of  replevin,  along 
with  the  specific  property,  punitive  damage* 
were  recoverable  as  in  an  action  of  trespass. 
Lander  v.  Ware,  1  8trob.  16;  24  A.  &  B. 
Shicy.  Law,  515.  In  actions  of  trover,  puni- 
tive damages  were  mniformly  denied,  the  re- 
covery being  limited  to  the  value  of  the  prop- 
erty, and  the  actual  damages  for  its  deten- 
tion. MurdOidL  V.  McDowell,  1  Nott  &  McO. 
237,  9  Am.  Dec.  684.  It  would  have  been 
obviously  absurd  for  the  court  to  endeavor 
to  apply  both  rules  in  actions  for  claim  and 
delivery,  by  allowing  punitive  damages,  as 
in  replevin,  when  the  property  could  be  ac- 
tually delivered,  and  denying  them,  as  in 
trover,  when  only  the  value  could  be  obtain- 
ed. In  the  effort  to  follow  the  analogies  of 
the  old  practice  and  preserve  the  distinctions 
made  between  trover  and  replevin,  it  was 
therefore  necessary  to  regard  the  new  action 
of  claim  and  delivery  as  more  assimilated 
either  to  trover  or  to  replevin,  as  distinguish- 
ed the  one  from  the  other.  The  Supreme 
Ck>urt  of  the  United  States,  in  Vance  v.  Van- 
dercook,  170  U.  S.  468»  18  Sup.  Ct  645,  42 
L.  Ed.  1111,  after  the  consideration  of  our 
statute  relating  to  claim  and  delivery,  and 
an  elaborate  review  of  the  authorities  in 
this  state,  held  that  the  rule  on  this  subject 
followed  in  actions  of  trover  should  govern, 
and  therefore  that  punitive  damages  could 
not  be  recovered.  It  is  true,  even  the  views 
of  that  great  tribunal  are  not  binding  on  this 
court  in  matters  involving  the.  construction 
of  the  statutes  of  the  state,  but  they  are  en- 
titled to  the  utmost  respect,  and  should  be 
adopted  when  the  construction  is  doubtful. 
A  careful  review  of  the  utterances  of  this 
court  on  tiie  subject  tends  to  support  the 
opinion  expressed  in  Vance  v.  Vandercook. 
In  Sullivan  v.  Sullivan,  20  S.  0.  512,  the 
court  says:  "The  action  below  was  an  action 
for  the  recovery  of  personal  property  and 
damages  for  Its  detention.  It  was  an  action 
in  the  nature  of  the  old  action  of  trover.  It 
will  not  be  denied  that  in  actions  of  that  kind, 
under  the  former  practice  (as  a  general  rule), 
damages  for  detention  beyond  the  property 
Itself  cocad  be  and  were  uniformly  recovered, 
snch  damages  being  measured  by  different 
rules,  according  to  the  character  of  the  prop- 
erty and  the  circumstances  of  each  case.  See 
case  of  Murdock  v.  McDowell,  1  Nott  &  McO. 
237,  9  Am.  Dec.  684,  where  the  court  said: 
It  has  lately  been  determined  by  this  court. 
In  several  cases,  that  a  Jury  cannot  give 
vindictive  damages  In  an  action  of  trover. 
The  value  of  the  property,  with  snch  dam- 
ages as  must  necessarily  be  supposed  to  flow 
from  the  conversion,  is  the  true  measure; 
such,  for  instance,  as  the  work  and  labor  of 
the  negroes;  interest  on  the  value  of  dead 
property/"  While  this  precise  point  was 
not  Involved  in  Lipscomb  v.  Tanner,  31  S.  C. 
4B,  9  S.  B.  738,  the  court  seemed  to  regard 
the  rules  as  to  actions  of  trover  applicable, 
for  the  decision  as  to  whether  evidence  of 
^^edal  damages  was  admissible  in  an  action 
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of  daim  and  delivery  when  no  special  dam- 
ages were  alleged  was  based  on  the  case  of 
Rowand  v.  Bellinger,  3  Strob.  873,  which 
was  an  action  of  trover.  The  decision  in 
Loeb  V.  Mann,  89  S.  G.  465, 18  S.  E.  1,  though 
not  conclusive,  seems  to  be  based  on  some- 
what the  same  view.  The  case  of  Davis  v. 
Ghilders,  45  &  a  183,  22  S.  E.  784^  55  Am. 
St.  Rep.  757,  cannot  be  regarded  authority 
to  the  contrary,  because,  while  the  circuit 
Judge  did  charge  that  punitive  damages  could 
be  recovered  in  that  action,  which  was  one 
of  claim  and  delivery,  and  this  was  made 
one  of  the  grounds  of  appeal,  yet  the  point 
was  not  alluded  to  in  the  opinion  of  the 
court,  because,  as  appears  from  the  opinion. 
It  was  not  one  of  the  points  relied  on  or 
even  submitted  in  the  argument 

The  decision  as  to  the  construction  of  our 
statutes  <m  the  subject  might  be  safely  rest- 
ed here,  but  for  an  apparent  variance  be- 
tween the  provisions  of  sections  283  and  299 
of  the  Code  of  Civil  Procedure  of  1902, 
which  we  have  italicized  below: 

"Sec.  283.  In  an  action  for  the  recovery 
of  specific  personal  property,  if  the  property 
have  not  been  delivered  to  the  plaintiff,  or 
if  it  have,  and  the  defendant,  by  his  answer, 
claim  a  return  thereof,  the  Jury  shall  assess 
the  value  of  the  property,  if  their  verdict  be 
in  favor  of  the  plaintiff,  or  if  they  find  in 
favor  of  the  defendant,  and  that  he  is  en- 
titled to  a  return  there<^f ;  and  may  at  the 
same  time  assess  the  damages^  if  any  are 
claimed  in  tJ^e  complaint  or  answer,  which 
the  prevaiUnff  party  Jias  sustained  Ity  reason 
of  the  detention  or  taking  and  withJiolding 
such  property.    •    •    • 

'^ec.  299.  In  an  action  to  recover  the  pos- 
session of  personal  property.  Judgment  for 
the  plaintiff  may  be  for  the  possession,  or  for 
the  recovery  of  possession,  or  the  value 
thereof,  in  case  a  delivery  cannot  be  had, 
and  of  damages  for  the  detention.  If  the 
property  have  been  delivered  to  the  plaintiff, 
and  the  defendant  claim  a  return  thereof, 
Judgment  for*  the  defendant  may  be  for  a 
return  of  the  property,  or  the  value  thereof, 
in  case  a  return  cannot  be  had,  and  damages 
for  taking  and  witTiholding  the  same,^ 

It  will  be  observed  in  section  299,  the 
plaintiff  is  allowed  damages  not  for  the  tak- 
ing, but  for  the  detention,  while  the  defend- 
ant is  allowed  damages  for  the  taking  and 
withholding,  in  case  the  property  has  been 
taken  from  his  possession  by  the  plaintiff  in 
the  claim  and  delivery  proceeding.  It  has 
been  held  by  the  authorities  above  referred 
to  that  damages  for  detention  merely  pre- 
cludes the  idea  of  punitive  damages,  and 
therefore  the  plaintiff  could  not  recover  such 
damages  under  this  section.  Nor  could  the 
defendant  recover  such  damages  under  sec- 
tion 299,  because  he  is  entitled  to  recover  for 
the  taking  by  an  officer  of  the  law  under 
legal  process,  and  for  the  withholding,  which 
would  also  preclude- the  idea  of  outrage  by 
the  plaintiff  himself  in  the  act  of  taking; 
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and  withholding  is  the  same  as  detention. 
By  a  well-known  rule  of  construction,  for 
the  sake  of  consistency,  the  words  "detention 
or  taking  and  withholding,"  used  In  section 
283,  are  to  be  interpreted  and  applied  as  in 
section  209.  To  be  consistent  with  section 
299,  the  provision  of  section  283  as  to  dam- 
ages to  the  prevailing  party,  "sustained  by 
reason  of  the  detention  or  taking  and  with- 
holding such  property,"  must  be  held  to 
mean  that  when  the  prevailing  party  is  the 
plaintiff  the  Jury  must  assess  the  damages 
for  the  detention,  but  when  the  prevailing 
party  is  the  defendant,  and  the  property  has 
been  taken  in  the  claim  and  delivery  pro- 
ceedings, the  jury  may  assess  for  such  tak- 
ing and  fbr  the  withholding.  As  we  have 
seen,  this  makes  the  two  sections  consistent, 
and  precludes  the  recovery  of  punitive  dam- 
ages by  either  party.  The  act  of  1898  (Code 
Civ.  Proc.  1902,  S  186a)  does  not  affect  the 
question,  for  It  relates  entirely  to  pleading 
and  procedure — allowing  different  good  caus- 
es of  action  to  be  Jumbled  together — and 
does  not  purport  to  enlarge  the  scope  of  the 
special  action  of  claim  and  delivery,  or  to 
create  any  new  kind  of  damages;  therefore, 
although  claim  and  delivery  is  an  ex  delicto 
action,  yet,  being  one  in  which  punitive  dam- 
ages could  not  be  recovered,  the  act  of  1898 
did  not  change  the  rule  and  allow  recovery 
for  such  damages.  We  conclude  the  circuit 
judge  was  in  error  in  charging  that  punitive 
damages  are  recoverable  in  an  action  of 
claim  and  delivery. 

The  complaint  contained  allegations  ap- 
propriate to  an  action  for  punitive  damages, 
and  the  defendants,  in  pursuance  of  notice, 
moved  to  require  the  plaintiff  "to  allege  and 
state  separately  the  several  causes  of  action 
united  in  said  complaint,  to  wit,  a  cause  of 
action  in  claim  and  delivery  of  personal  prop- 
erty and  damages  for  the  alleged  unlawful 
taking  and  detention  of  the  same,  and  (2)  a 
caus«  of  action  for  punitive  damages,"  and 
then  to  require  the  plaintiff  to  elect  upon 
which  cause  of  action  she  would  proceed. 
Failing  in  this  motion,  they  moved  to  strike 
out  from  the  complaint  the  words  "with 
force  and  arms,  unlawfully,  violently,  and  in 
a  high-handed  manner,"  these  words  being 
the  basis  of  the  claim  for  punitive  damages. 
This  motion  was  also  refused.  It  is  not  nec- 
essary to  consider  the  motion  made  to  re- 
quire what  the  defendant  insists  were  two 
causes  of  action  to  be  stated  separately,  be- 
cause it  follows  from  the  conclusion  that 
punitive  damages  are  not  recoverable  in  an 
action  of  this  character  that  the  allegations 
relating  thereto  should  have  been  stricken 
out.  The  case  is  clearly  distinguished  on 
this  question  of  practice  from  Berry  v. 
Moore,  68  S.  C.  817,  48  S.  B.  249.  There  the 
claim  for  punitive  damages  was  stated  as  a 
separate  and  distinct  cause  of  action,  and 
demurrer  to  that  cause  of  action  was  held  to 
be  the  proper  remedy;  here  the  allegations 
At  to  punitive  damages  are  stated  not  as  a 


separate  cause  of  action,  but  along  with  the 
ordinary  allegations  in  claim  and  delivery. 
"A  demurrer  is  not  generally  a  proper  rem- 
edy for  disposing  of  Irrelevant  or  redundant 
matter  contained  in  a  pleading,  but  an  ap- 
plication to  strike  out  is  the  only  proper  rem- 
edy, since  a  demurrer  does  not  lie  to  a  part 
only  of  the  allegations  intended  to  set  forth 
a  single  cause  of  action  or  defense;  nor  is 
Irrelevancy,  redundancy,  or  surplusage  a 
ground  of  demmTcr  to  the  pleading  as  a 
whole.  On  the  other  hand,  where  an  entire 
pleading,  or  part  of  a  pleading,  purporting  to 
set  up  a  separate  cause  of  action  or  defense, 
is  wholly  devoid  of  merit,  and  consists  only 
of  irrelevant  or  superfluous  matter,  a  general 
demurrer  will  lie,  or  the  objection  may  be 
taken  in  some  other  manner  proper  for  de 
termining  its  sufQciency;  but  according  to 
many  authorities  it  may  not  be  stricken  out 
under  a  code  provision,  the  language  of 
which  limits  motions  to  strike  out  to  irrele- 
vant or  redundant  matter  contained  or  in- 
serted in  a  pleading  which  is  otherwise 
good."  21  Ency.  P.  &  P.  234-236.  The  mo- 
tion to  strike  out  should  have  been  granted. 
The  remaining  questions  involve  vitally 
the  merits  of  the  case.  These  facts  seem  to 
be  undisputed.  In  January,  1903,  the  plain- 
tiff purchased  a  tract  of  land  under  a  decree 
made  in  an  action  of  foreclosure  brought  by 
her  against  Margaret  Blum,  and  title  was 
duly  executed  to  her  a  day  or  two  after  the 
sale.  After  the  action  of  foreclosure  bad 
been  commenced  and  the  lis  pendens  filed, 
the  defendants  rented  a  portion  of  the  land 
from  Mrs.  Blum,  the  mortgagor,  and  in  the 
autumn  of  1902  planted  oats  thereon.  The 
defendants  refused  to  rent  the  land  from  the 
plaintiff  after  her  purchase,  and.  disregard- 
ing her  claim  to  the  oats,  cut  and  removed 
them  in  June,  1903.  The  circuit  Judge  char- 
ged the  Jury  to  the  effect  that  crops  planted 
by  a  tenant  of  the  mortgagor,  who  rented  and 
planted  the  mortgaged  land  after  the  onn- 
mencement  of  the  action  for  foreclosure  and 
filing  of  the  lis  pendens,  passed  to  the  pur- 
chaser at  the  foreclosure  sale.  Examination 
of  the  authorities  discloses  a  remarkable  con- 
trariety of  judicial  opinion  as  to  the  rights  of 
mortgagors  and  their  tenants  and  vendees  to 
crops  standing  at  the  time  of  the  foreclosure 
sale.  Some  hold  the  mortgagor  should  have 
the  crop,  because  to  hold  otherwise  might 
result  in  the  land  lying  idle;  other  courts  of 
high  authority  maintain,  if  the  crop  is  ready 
to  be  gathered  at  the  time  of  the  sale,  it  re- 
mains the  property  of  the  mortgagor,  but,  if 
still  unripe,  it  passes  with  the  land;  others 
lay  down  the  rule  that  the  mortgagor  may  not 
himself  claim  the  standing  crop  as  against 
the  purchaser  under  the  mortgage,  yet,  if  the 
mortgagor  sells  the  crop  before  the  sale  of  the 
land,  the  sale  of  the  crop  would  be  a  con- 
structive severance,  and  convey  the  right  to 
it  as  against  the  purchaser  of  the  land  under 
the  mortgage;  still  others  hold  that  the  pur- 
chaser under  the  foreclosure  sale  takes  the 


&a) 


WIBTERS  T.  MAY. 


647 


standing  crops  as  against  the  mortgagor  and 
all  claiming  under  Mm.  Cogent  practical 
objections  conid  be  nrged  to  the  application 
of  any  one  of  these  mles,  and,  if  the  matter 
were  open  in  this  state,  the  whole  subject 
Would  require  much  consideration;  but  the 
tule  applicable  to  the  facts  of  this  case  has 
been  laid  down  in  Hancock  v.  Caskey,  8  S. 
C.  282.  It  Is  there  held  that  the  purchaser 
of  land  at  private  sale  takes  the  growing 
tTops,  unless  they  are  reserved  in  the  sale, 
and  therefore  that  a  party  to  a  Judicial  pro- 
ceeding instituted  for  the  purpose  of  procur- 
ing a  sale  or  partition  cannot,  as  against  the 
purchaser,  have  the  crop  planted  by  him 
growing  on  the  land  at  the  time  of  the  sale, 
unless  it  was  reserved.  In  this  case,  the  lis 
pendens  having  been  filed  before  the  land 
was  rented  or  the  crop  planted,  the  defend- 
ant, in  renting  It  and  planting  his  crop, 
stood  in  the  same  relation  to  the  property, 
and  took  the  same  risks,  as  if  he  had  been  a 
party  to  the  action.  There  was  therefore  no 
error  in  the  charge  of  the  circuit  Judge  on 
this  subject. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  be  remanded  for  a  new  trial. 


(71  s.  c.  9) 

WIETBRS  V.  MAY  et  al.    SAME  v.  GIDEON 
et  al.    SAME  v.  BATEMAN  et  aL 

(Supreme  Court  of  South  Carolina.    March  6^ 

1905.) 

STATE  CONSTABLB— ACTION  ON  BOND. 

Civ.  Code  1902,  §  661,  authorizes  the  Gov- 
ernor to  appoint  state  constables  to  enforce  the 
dispensary  laws,  who  are  required  to  give  bonds. 
Section  505  provides  that  the  bond  of  any  pub- 
lic officer  may  be  sued  on  by  any  person  aggriev- 
ed by  the  misconduct  of  such  officer.  Held,  that 
where  a  state  constable,  while  attempting  to  ex- 
ecute some  duty  under  the  dispensary  law, 
abuses  or  exceeds  bis  authoritv,  he  is  liable  to 
the  person  injured,  on  his  official  bond. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;   Aldrich,  Judge. 

Action  by  Budolph  D.  Wieters  against  J. 
A.  May  and  J.  M.  Polatty,  and  by  the  same 
against  M.  B.  Gideon  and  others^  and  by  the 
same  against  J.  F.  Bateman  and  others. 
From  orders  refusing  to  strike  out  certain 
allegations  of  the  complaint,  defendants 
May,  Gideon,  and  Bateman  appeal.  Affirm- 
ed. 

Bellinger,  Townsend  ft  Haslcell,  for  ap- 
pellants.   J.  K.  P.  Bryan,  for  respondent 

JONES,  J.  The  cases  above  entitled  were 
beard  together,  as  they  involve  the  same 
question.  The  action  in  each  case  is  against 
a  state  constable  under  the  dispensary  law, 
and  his  sureties.  The  appeal  is  from  an  or- 
der of  the  circuit  court  refusing  a  motion 
in  each  case  to  stril^e  out  certain  portions  of 
the  complaint 

The  complaint  in  the  first-named  case, 
after  stating  that  the  plaintiff  was  a  res- 


ident merchant  doing  business  in  the  dty 
of  Charleston,  and  that  defendant  May  at 
the  times  thereinafter  mentioned  was  a  state 
constable  appointed  under  the  dispensary 
law,  in  the  third  and  fourth  paragraphs  al- 
leged as  follows: 

"(3)  That  as  such  state  constable,  the  de- 
fendant J.  A.  May  as  principal,  and  the  other 
said  defendant  as  surety,  gave  bond  to  the 
state  of  South  Carolina  in  the  sum  of  $500 
for  the  faithful  performance  of  the  duties 
of  his  said  office  by  the  said  defendant  J. 
A.  May,  a  copy  of  which  bond  is  hereto 
annexed  and  made  a  part  of  this  complaint 

"(4)  That  the  defendant  J.  A.  May  has 
committed  a  breach  of  said  bond,  and  the 
plaintiff  has  been  aggrieved  thereby,  as  fol- 
lows, to  wit :  That  on  the  night  of  the  22d 
of  August  1908,  in  the  dty  and  county  of 
Charleston,  S.  C,  at  plaintiff's  store,  82  Cal- 
houn street,  the  said  J.  A.  May,  as  such 
state  constable,  entered  upon  the  said  prem- 
ises of  the  plaintiff,  and  then  and  there,  while 
acting  as  such  state  constable,  in  breach  of 
said  bond,  being  armed  with  pistols  and 
clubs,  did  violently  assault  and  set  upon  the 
plaintiff,  and  threaten  to  shoot  and  kill  plain- 
tiff, and  did  strike  plaintiff  with  clubs  and 
pistols  on  his  face  and  head  and  body,  cut- 
ting open  his  head  and  face,  and  seriously 
bruising  plaintiff's  body,  and  injuring  plain- 
tiff internally." 

Attached  to  the  complaint  was  a  copy  of 
the  alleged  bond,  payable  to  the  state,  in  the 
sum  of  $500,  conditioned  that  said  May  '*shall 
faithfully  perform  the  duties  of  said  office 
as  now  or  hereafter  required  by  law,  dur- 
ing the  whole  period  he  may  continue  in 
said  office." 

The  motion  was  to  strike  out  the  whole 
of  the  third  paragraph,  and  the  first  three 
lines  of  the  fourth  paragraph,  down  to  and 
including  the  words  '*to  vrit''  and  also  to 
strike  from  said  paragraph  the  words  '^ 
breach  oi  said  bond."  We  think  the  court 
committed  no  error  in  refusing  the  motion. 
Appellant's  conception  of  his  right  to  strike 
out  is  necessarily  based  upon  his  construc- 
tion of  the  complaint  as  one  ex  delicto  for 
damages  for  an  unlawful  assault  and  bat- 
tery. If  this  were  so,  then  manifestly  the 
motion  should  have  prevailed,  as  the  allega- 
tions concerning  the  bond  and  its  breach 
would  not  be  relevant  But  the  action  is 
undoubtedly  upon  the  bond  for  its  breach, 
and  the  allegations  toaching  the  assault  and 
battery  are  intended  to  show  what  was  don^ 
in  breach  of  the  bond.  The  allegatlonit 
sought  to  be  stricken  out  are  not  only  en- 
tirely relevant  but  in  the  main,  are  es- 
sential to  the  cause  of  action  attempted  to 
be  stated. 

Counsel  on  both  sides  have  argued  with 
learning  and  ability  whether  an  assault  and 
battery  or  other  unlawful  violence  by  a  state 
constable  can  constitute  a  breach  of  his  offi-' 
dal  bond.  Such  a  question  would  more  prop- 
erly arise  npon  a  demurrer  to  tiKS  <iomplaint 
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for  Insufficiency,  but  none  of  the  defendants 
have  demurred.  Nor  has  there  been  any 
effort  to  have  the  allegations  as  to  the  breach 
of  the  bond  made  definite  and  certain. 
Therefore  there  is  now  no  question  properly 
made  as  to  the  sufficiency  or  deflniteness  of 
the  complaint  in  this  regard.  We  might  for 
that  reason  properly  decline  to  consider  the 
question  made  in  argument  But  inasmuch 
as  it  may  expedite  the  final  disposition  of 
tbese  cases,  we  will  respond  to  the  inquiry 
made. 

An  unlawful  assault  and  battery  may  con- 
stitute a  breach  of  a  constable's  bond,  under 
the  limitations  hereinafter  mentioned.  The 
bond,  like  the  bonds  of  officers  generally  of 
this  state,  is  conditioned  for  a  '^faithful  per- 
formance of  the  duties  of  his  office."  Section 
661,  vol.  1,  Oiv.  Code  1902,  provides:  "The 
Governor  shall  have  authority  to  appoint  one 
or  more  state  constables  *  *  *  to  see 
that  the  dispensary  law  is  enforced.  •  •  • 
Sach  constables  shall,  before  entering  upon 
the  duties  of  their  office,  each  give  bond  to 
the  state  In  the  sum  of  $500,  with  surety  or 
sureties,  to  be  approved  by  the  Attorney 
General,  conditioned  for  the  faithful  per- 
formance of  the  duties  of  his  office;  and,  in 
case  of  a  breach  of  said  bond,  snlt  may  be 
brought  thereon  by  any  person  aggrieved 
thereby.  ,  •  •  ••»  Section  505,  Civ.  Code 
1902,  vol.  1,  provides:  "The  bond  of  any 
public  officer  in  this  state  may,  at  all  times, 
be  sued  on  by  the  public  or  any  corporation 
or  private  person  aggrieved  by  any  miscon- 
duct of  any  sach  public  officer."  One  of  the 
main  duties  of  a  state  constable  is  the  en- 
forcement of  the  dispensary  law.  By  section 
581,  Cr.  Code  1902,  he  Is  authorized  to  seize 
contraband  liquor  without  a  Warrant;  and 
by  section  590,  he  may  arrest  without  war- 
rant any  person  detected  openly  and  in  the 
act  of  violating  any  of  the  provisions  of  the 
dispensary  law.  When  a  suit  is  upon  the 
bond  against  the  constable  and  his  sureties, 
the  extent  of  the  liability  is  to  be  ascertained 
from  the  terms  of  the  bond,  strictly  con- 
strued, so  as  not  to  extend  the  liability  of  a 
surety  by  implication  beyond  its  terms,  but 
also  reasonably  construed,  so  as  not  to  defeat 
the  purpose  of  requiring  sureties  for  the  pro- 
tection of  the  public  against  official  miscon- 
duct The  bond  cannot  cover  any  act  or 
omission  of  a  constable  done  without  any 
authority  of  law  whatever,  or  in  his  private 
or  personal  capacity  as  man  or  citizen,  but 
it  protects  alone  for  what  he  does  or  omits 
to  do  unlawfully  In  the  execution  of  his  office 
or  some  official  duty  imposed  by  law.  This 
is  shown  in  our  cases  with  reference  to  lia- 
bility on  bonds  of  sheriffs  and  ordinaries. 
In  the  case  of  State  v.  White,  10  Rich.  Law, 
442,  sureties  on  bonds  of  an  ordinary  were 
held  not  liable  for  funds  received  by  him  as 
ordinary  without  authority  of  law.  The 
same  rule  was  enforced  in  Elliott  v.  Jeter, 
69  S.  C.  488,  88  S.  B.  124,  wherein  it  was  held 
that  sureties  on  the  official  bond  of  a  probate 


Judge  were  not  liable  for  funds  coming  into 
his  hands  from  sales  in  partition  made  since 
November  27,  1878,  as  a  probate  court  had 
no  Jurisdiction  to  make  such  sales.  In  the 
case  of  Allen  v.  Ramey*  4  Strob.  30,  the 
sureties  of  a  sheriff  were  not  liable  for  print- 
er's fees  which  the  sheriff  collected  or  failed 
to  collect  and  refused  or  neglected  to  pay 
over,  on  the  ground  that  it  was  not  the  offi- 
cial duty  of  a  sheriff  to  collect  such  fees  of 
a  printer;  it  being  a  matter  of  private  con- 
tract between  the  sheriff,  as  an  individual, 
and  the  printer.  In  the  case  of  Treasurers 
V.  Buci^ner,  2  McMul.  323,  the  court  held  the 
sureties  on  a  sheriff's  bond  liable  for  fees 
improperly  collected,  and  in  that  case  the 
court  stated  the  following  rule:  "Whatever, 
in  the  execution  of  his  office  or  in  the  char- 
acter of  a  public  officer  properly  recognized, 
the  sheriff  may  do  or  omit  whereby  damage 
results  to  another,  seems  to  be  a  violation  of 
the  duties  of  his  office,  and  the  damage  prov- 
ed may  be  recovered  under  the  bond."  The 
sheriff  had  authority  to  collect  fees,  but 
abused  or  exceeded  his  authority  by  exacting 
fees  in  excess  of  what  was  allowed  by  law. 
But  in  the  same  case,  entitled  as  Treasurers 
v.  Buckner,  2  McMul.  326^  the  rule  is  more 
fully  stated  as  follows:  ^'Where  a  sheriff 
has  no  process  giving  him  authority  to  re- 
ceive, a  person  who  pays  to  his  deputy  can- 
not look  to  him.  Chiles  v.  HoUoway,  4 
JtfcCord,  164.  And  if  one,  deceived  by  no 
show  of  authority,  should  pay  to  J.  8.  him- 
self, then  being  sheriff,  that  which  a  sheriff 
had  not  authority  to  receive,  his  recourse 
would  be  to  J.  S.  personally,  and  not  to  the 
sheriff's  bond.  But  where  a  sheriff,  having 
writs  which  authorize  him  to  collect,  exacts 
from  the  debtor  more  than  can  lawfully  be 
required,  even  without  levy,  the  payment  is 
not  voluntary.  [Levy  v.  Roberts]  1  HcGord, 
895;  [Murray  v.  Moorer]  Cheves,  113.  And 
the  sheriff,  either  willfully  abuses  his  office, 
or  negligently  or  unskiUfulIy  performs  his 
duty,  so  as  to  violate  the  condition  of  his 
official  bond.^ 

In  considering  this  question — suability  on 
official  bonds — some  courts  have  adopted  a 
distinction  between  acts  virtute  officii  and 
acts  colore  officii;  holding  sureties  on  official 
bonds  liable  in  the  former  case,  and  not  In 
the  latter.  A  definition  of  such,  acts  is  thus 
stated  in  People  v.  Schuyler,  4  N.  Y.  173, 
founded  on  the  common  law:  "Acts  done  vir- 
tute officii  are  where  they  are  within  the 
authority  of  the  officer,  but  in  doing  it  he 
exercises  that  authority  improperly,  or 
abuses  the  confidence  which  the  law  reposes 
in  him,  whilst  acts  done  colore  officii  are 
where  they  are  of  such  nature  that  his  office 
gives  him  no  authority  to  do  them.**  This 
distinction  is  said  to  be  disregarded  In  most 
Jurisdictions.  25  Ency.  Law  (2d  Ed.)  724. 
And  in  a  very  full  and  able  note  in  Feller  v. 
Gates  (Or.)  91  Am.  St  Rep.  511,  Mr.  Free- 
man, the  author,  says,  what  our  investiga- 
tion convinces  us  is  true,  ^*The  distinctlos 
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suggested  has  been  productive  of  anything 
but  harmony  among  the  authorities,  and,  in 
its  attempted  application  to  particular  cases, 
it  has  served  to  confuse  rather  than  clarify. 
It  is  a  distinction  hard  to  make  in  theory, 
and  even  more  difficult  to  apply  in  practice. 
Not  only  do  courts  differ  as  to  liability  of 
sureties  for  acts  colore  officii,  but,  among 
those  authorities  wliich  agree  that  such  acts' 
are  covered  by  the  obligation  of  the  bond, 
the  most  widely  divergent  riewB  are  enter- 
tained as  to  what  constitute  acts  colore  of- 
ficii, within  the  meaning  of  the  definition." 

The  lawful  acts  of  an  officer,  of  course,  can 
create  no  liability  whatever;  but  if  an  offi- 
cer, a  state  constable,  while  attempting  to 
execute  some  duty  of  his  office,  abuses  or 
exceeds  his  authority,  or  executes  it  in  an 
unlawful  manner,  to  the  injury  of  another, 
his  bond  is  liable.  To  illustrate:  If  a  state 
constable,  in  an  attempt  to  discharge  a  duty 
of  his  office,  in  the  seizure  of  contraband  liq- 
uor or  the  arrest  of  one  openly  violating  the 
dispensary  law,  should,  without  just  excuse, 
commit  an  assault  and  battery,  or  if,  in  over- 
coming resistance,  he  should  so  exceed  his 
duty  as  tp  become  the  aggressor  in  an  as- 
sault and  battery,  to  the  injury  of  another, 
then  there  is  liability  upon  his  bond.  But 
an  assault  and  battery  committed  by  a  con- 
stable under  a  bald  assumption  and  usurpa- 
tion of  authority,  without  process  or  author- 
ity of  any  kind,  would  not  be  covered  by 
the  terms  of  his  bond.  These  conclusions  are 
not  only  the  result  of  our  own  cases,  but  are 
supported  by  the  general  trend  of  authority 
in  other  jurisdictions,  among  which  we  cite 
the  following:  Drolesbangh  v.  Hill  (Ohio) 
60  N.  E.  202;  Hawkins  v.  Thomas  (Ind. 
App.)  29  N.  E.  157;  Brown  v.  Weaver  (Miss.) 
23  South.  388,  42  L.  R.  A.  428,  71  Am.  St 
Rep.  512;  Johnson  v.  Williams'  Adm*r  (Ky.) 
63  a  W.  759,  54  L.  R.  A.  220,  98  Am.  St 
Rep.  416;  Clancy  v.  Kenworthy  (Iowa)  35  N. 
W.  427,  7  Am.  St  Rep.  508. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


(71  8.  c.  16) 

HARRINGTON  v.  GIDEON  et  al. 

(Supreme  Court  of  South  Carolina.    March  6» 

1905.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Watts,  Judge. 

Action  by  London  Harrington  against  M. 
B.  Gideon  and  others.  From  an  order  grant- 
ing a  motion  to  strike  out  obtain  allegations 
of  the  complaint,  plaintiff  appeals.  Beversed 
in  part 

Thomas  St  Gibbes,  for  appellant.  Bellin- 
ger, Townsend  ft  Haskell,  for  respondents. 

JONES,  J.  This  Is  an  appeal  from  an  or- 
der of  Judge  Watts  granting  a  motion  to 
vtrike  out  certain  allegations  of  the  com- 
plaint   The  question  presented  and  the  facts 


of  the  case  are  exactly  the  same  as  in 'the 
case  of  Rudolph  H.  Wieters  v.  J.  A.  May  et 
al.  (recently  decided  by  this  court)  50  S.  B. 
547.  For  the  reasons  stated  in  that  case,  the 
order  api>ealed  from  in  this  case  should  be 
reversed  in  so  fftr  as  it  granted  the  motion 
to  strike  out,  but  in  so  far  as  the  said  order 
granted  an  extension  of  time  to  defendant  in 
which  to  plead,  answer,  or  demur,  it  should 
be  affirmed. 

The  Judgment  of  the  circuit  court  is  there- 
fore reversed  in  so  far  as  it  granted  the  mo- 
tion to  strike  out 


C71  S.  C.  82) 
TRAYWIOK  V.  SOUTHERN  RY.  00. 

(Supreme  0>art  of  South  Carolina.    March  11, 

1905.) 

GABBIEB8— DEI.AT    IN    DELIVEBT—DAKAQES. 

In  an  action  to  recover  damages  for  failure 
of  a  carrier  to  deliver  a  rice  huller,  damages  for 
loss  in  milling  rice  carried  by  the  public  to  other 
mills,  because  of  delay  in  delivery,  cannot  be 
recovered  where  no  notice  to  the.  carrier  of  the 
use  for  which  the  machine  was  intended  was 
given  to  it 

[Bd.  Note. — ^For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  ^  452.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  Klugh,  Judge. 

Action  by  J.  B.  Traywidc  against  the 
Southern  Railway  Company.  Judgment  for 
plaintifT.    Defendant  appeals.    Reversed. 

The  question  presented  by  the  exceptions 
require  reference  to  the  complaint,  which  is 
as  follows: 

The  first  pai-agraph  of  the  complaint  al- 
leges the  corporate  existence  of  the  defend- 
ant 

"(2)  That  on  or  about  the  16th  day  of 
October,  1899,  the  plaintiff  ordered  through 
W.  H.  Gibbes  &  Co.,  of  Columbia,  S.  C,  one 
rice  huller,  to  be  shipped  to  him  at  Cope,  S. 
C,  as  early  as  practicable.  That  shortly 
thereafter  plaintiff  received  through  the  said 
W.  H.  Gibbes  &  Co.  the  bill  of  lading  for  said 
rice  huller,  duly  indorsed  to  him,  showing 
that  on  the  said  16th  day  of  October,  1899, 
the  Barnard  &  Leas  Manufacturing  Com- 
pany, of  Moline,  in  the  state  of  Illinois, 
had  delivered  to  the  Chicago,  Burlington  & 
Quincy  Railroad  Company  one  rice  huller, 
knocked  down  and  crated,  two  pieces,  weight 
1,1(X)  pounds,  consigned  to  W.  H.  Gibbes 
&  Co.,  Cope,  S.  C,  and  that  the  said  rice 
huller  had  been  shipped  as  second-class 
freight,  at  the  rate  of  one  dollar  and  forty- 
two  cents  per  hundred. 

"(8)  That  the  said  bill  of  lading  provided, 
among  other  things,  as  follows:  'If  destina- 
tion is  not  on  the  line  of  the  Chicago,  Bur- 
lington and  Quincy  Railroad  Co.,  delivery  to 
be  made  at  any  convenient  station  on  the 
line  of  the  Chicago,  Burlington  and  Quincy 
Railroad  Co.  to  a  connecting  carrier;  where- 
upon all  further  liability  of  the  Chicago, 
Burlington  and  Quincy  Railroad  Co.  shall 
cease.'    That  the  said  Chicago,  Burlington  & 


150 


60  SOUTHEASTERN  REPORTER. 


(S.G. 


Qnincy  Railroad  Company,  in  pursuance  of 
its  said  agreement,  and  for  the  consideration 
therein  named,  did,  witliin  a  reasonable  time 
after  the  receipt  of  the  said  rice  hnller  as 
aforesaid,  transport  and  deliver  the  said  rice 
hnller  to  the  connecting  carrier  at  the  most 
convenient  station  on  its  line,  the  point  of 
destination  (Cope^  S.  C.)  not  being  a  station 
on  its  said  line,  and  that  th^eafter,  and 
within  a  reasonable  time,  the  said  rice  hnll- 
er, the  property  of  the  plaintiff,  of  the 
value  of  ?275,  was  delivered  to  and  received 
by  the  defendant  herein,  to  be  transported 
and  delivered  by  the  defendant  at  some  con- 
venient station  on  its  line  to  the  connecting 
carrier,  to  be  transported  to  the  point  of 
destination  (Cope,  S.  C),  a  station  not  on  de- 
fendant's line. 

"(4)  That  notwithstanding  the  said  rice 
huller  was,  as  plaintiff  is  informed  and  be- 
lieves, delivered  to  and  received  by  the  de- 
fendant in  good  order  from  its  connecting 
carrier,  and  within  reasonable  time  after  Its 
shipment  flrom  Mollne,  in  the  state  of  Illi- 
nois, the  defendant  failed  to  care  for  or  safe- 
ly to  carry  said  rice  huller,  but  so  negligent- 
ly and  carelessly  carried  the  same  that  the 
said  rice  huller  became  broken,  thereby  unfit 
for  use  until  the  broken  parts  could  be  sup- 
plied from  the  manufactory  at  Mollne,  afore- 
said, and  that  after  the  said  rice  huller  had 
been  carried  by  the  defendant  to  the  city  of 
Columbia,  in  the  state  of  South  Carolina,  a 
station  on  the  defendants  line,  it  was  un- 
loaded and  placed  in  its  depot  at  said  point, 
and  was  there,  through  the  negligence  and 
carelessness  of  the  defendant  and  its  serv- 
ants, permitted  to  remain  the  space  of  thir- 
ty days,  and  was  not  carried  forward  until 
the  same  was  traced  up  by  the  said  W.  H. 
Gibbes  &  Co.,  and  ordered  to  be  carried  for- 
ward by  the  defendant,  as  it  had  undertakoi 
and  agreed  to  do. 

^'(5)  That  the  said  rice  huller  did  not,  by 
reason  of  the  negligence  and  carelessness  of 
the  -defendant,  arrive  at  Cope,  S.  C,  the 
point  of  its  destination,  until  the  11th  day  of 
November,  1809,  more  than  thirty  days  after 
it  was  delivered  to  and  received  by  the  de- 
fendant company,  to  be  carried  forward  by 
the  defendant  company  with  care  and  safety, 
and  without  delay,  to  the  point  of  Its  desti- 
nation, and  more  than  sixty  days  after  it 
was  shipped  from  Mollne,  in  the  state  of 
Illinois. 

"(6)  That  the  plaintiif  was  at  the  times 
above  mentioned,  and  is  now,  engaged  in 
the  rice  milling  business,  and  the  delay  caus- 
ed by  the  defendant  in  forwarding  said  rice 
huller,  and  In  having  the  injuries  thereto 
repaired,  deprived  him  of  its  use  during 
nearly  all  the  rice  milling  season,  and  caus- 
ed a  number  of  persons  who  had  engaged  the 
plaintiff  to  hull  their  rice  to  take  it  else- 
where, whereby  he  lost  all  the  profits  which 
would  have  otherwise  accrued  to  him  from 
his  said  business,  which  would  have  amount- 
ed to  a  large  and  considerable  sum.** 


The  seyenth  paragraph  allies  the  dam- 
ages at  $1,000. 

The  defendant  made  a  motion  at  a  previ- 
ous term  of  the  court  to  strike  out  the  words 
"and  caused  a  number  of  persons  who  had 
engaged  the  plaintiff  to  hull  their  rice  to 
take  it  elsewhere,*'  in  paragraph  6  of  the 
complaint,  which  was  refused. 

The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $150.  The  defendant  appeal- 
ed upon  numerous  exceptions. 

B.  Ij.  Abney  and  Jos.  W.  Barnwell,  for 
appellant    Jas.  F.  Izlar,  for  respondent 

QARY,  A.  J.  (after  stating  the  foregoing 
facts).  The  first  question  for  consideration 
is  whether  his  honor  the  presiding  judge  err- 
ed in  allowing  the  plaintiff  to  introduce  tes- 
timony, showing  loss  of  profits  by  reason  of 
the  fact  that  the  public  carried  their  rice 
elsewhere  to  be  hulled  on  account  of  the 
delay  mentioned  in  the  complaint  The  gen- 
eral principles  relating  to  the  recovery  of 
damages  may  be  said  to  have  been  definitely 
settied  since  the  leading  case  of  Hadley  v. 
Baxendale,  9  Exch.  341.  The  dlfiEtculty  arises 
when  it  becomes  necessary  to  apply  the 
general  principles  to  the  facts  of  the  particu- 
lar case.  The  principles  indicated  in  the  case 
of  Hadley  v.  Baxendale  are  thus  sucdnctiy 
stated  in  section  14  of  Wood's  Mayne  on 
Damages:  "First  That  damages  which  may 
fairly  and  reasonably  be  considered  as  nat- 
urally arising  from  a  breach  of  contract,  ac- 
cording to  the  usual  course  of  things,  are  al- 
ways recoverable.  Second.  That  damages 
which  would  not  arise  in  the  usual  course  of 
things  from  a  breach  of  contract,  but  which 
do  arise  from  circumstances  peculiar  to  the 
special  case,  are  not  recoverable  unless  the 
special  circumstances  are  known  to  the  per- 
son who  has  broken  the  contract**  This  lan- 
guage is  quoted  with  approval  in  Sltton  v. 
MacDonald,  26  S.  C.  68,  60  Am.  Rep.  484. 
The  case  of  Mood  t.  TeL  Co.,  40  8.  C.  524, 19 
8.  E.  67,  shows  that  special  damages  are  not 
recoverable  unless  expressly  alleged,  and  that 
those  damages  are  special  that  do  not  neces- 
sarily result  from  the  wrongful  act  In  the 
case  of  Hays  v.  Tel.  Ck>.,  70  S.  C.  16,  48  a  E. 
608,  It  was  decided  that  profits  were  recover- 
able when  they  ^'may  fairly  be  supposed  to 
have  entered  into  the  contemplation  of  the 
parties  when  they  made  the  contract — ^that 
is,  must  be  such  as  might  naturally  be  ex- 
pected to  follow  its  violation — and  they  must 
be  certain,  both  in  their  nature  and  In  re- 
spect to  the  cause  from  which  they  proceed.** 
In  speaking  of  the  notice  disclosed  by  the 
telegram  In  that  case,  the  court  uses  this 
language:  "In  the  case  now  under  consid- 
eration the  telegram  which  defendant  under- 
took to  transmit  Indicated  on  its  face  the 
purpose  to  give  information  of  the  price  of 
live  stock  by  size,  for  the  word  'hand,'  as 
the  term  o<  measurement,  Is  not  usually  ap- 
plied otherwise.    Such  a  message  also  gives 
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notice  that  it  will  be  used  as  a  basis  of  busi- 
ness action  or  nonaction,  and  tbat  loss  or 
profit  Is  liable  to  result  Indeed,  the  sole 
purpose  of  such  telegrams  is  obviouslj  to 
make  profit  by  purchase  and  sale,  and  this 
purpose,  was  witliin  the  understanding  of 
the  plaintiffs  and  the  telegraph  company 
when  it  undertook  to  deliver  the  message." 

We  proceed  to  apply  these  principles  to  the 
facts  of  the  case  under  consideration.  A 
rice  huller  may  be  purchased  for  various 
purposes.  For  instance,  it  might  be  bought 
for  private  use,  or  for  sale,  or  for  making 
profit  by  hulling  rice  for  the  public.  The 
case  of  Hays  v.  Tel.  Co.,  70  S.  C.  16,  48  S. 
E.  608,  decided  that,  when  the  object  is  to 
make  profit,  the  party  committing  the  act  of 
wrong  must  in  some  manner  have  notice  of 
this  fact  This  testimony,  under  the  plead- 
ings, was  therefore  inadmissible,  and  the 
presiding  Judge  erred  in  allowing  it  to  be  in- 
troduced. 

We  will  consider  whether  his  honor  the 
presiding  judge  erred  in  ruling  that  there 
was  evidence  of  notice  on  the  part  of  the 
defendant  His  ruling  was  based  upon  the 
fact  that  the  huller  was  shipped  to  W.  H. 
Gibbes  &  Go.  with  a  bill  of  lading  at  Ck)pes, 
instead  of  Ck)lumbia,  S.  C,  the  usual  place 
of  business  of  said  firm.  His  view  was  that 
the  defendant  was  bound  to  consider  this 
fact  in  determining  the  purpose  for  which 
the  huller  was  to  be  used  by. the  plaintiff, 
as  the  real  party  in  interest,  and  the  trans- 
feree of  the  bill  of  lading.  We  do  think 
this  testimony  tended  to  show  that  the  plain- 
tiff purchased  the  huller  for  the  purpose  of 
making  profit  by  hulling  for  the  public.  This 
ruling  was  likewise  erroneous. 

The  last  question  is  whether  there  was 
error  in  refusing  to  strike  out  the  words 
"and  caused  a  number  of  persons  who  had 
engaged  the  plaintiff  to  hull  their  rice  to  take 
it  elsewhere,"  in  paragraph  6  of  the  com- 
plaint The  object  in  alleging  that  fact 
was  to  enable  the  plaintiff  to  prove  special 
damages.  The  plaintiff  failed  to  allege  no- 
tice of  this  fact  on  the  part  of  the  defend- 
ant Therefore  the  allegation  should  have 
been  struck  out;  as  the  plaintiff  could  derive 
no  benefit  from  It  without  the  further  alle- 
gation of  notice  on  the  part  of  the  defendant 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  trial. 

(71  S.  C.  186) 

STATE  v.  THRAILKILIfc 

(Supreme  Court  of  South  Caroliiuu    March  1S» 

1905.) 

MUBDEB  —  SVIDEnCE— BEPUTATION  Or  DECBA8- 

SD — SEUr-DEFENBE— BEMABKS  OF  JUDGE— 

TEIBEATS— INSTEUCTIONS. 

1.  On  a  trial  for  murder,  evidence  of  facts 
preceding  and  leading  up  to  the  fatal  encounter 
are  admissible. 

.  [ESd.  Note. — ^For  cases  in  point,  see  voL  26. 
Cent  Dig.  Honpidde^  U  841-450.] 


2.  Admission  of  evidence  of  exclamation  of  a 
bystander,  **Rnn;  A.  is  coming  with  his  gun 
and  will  shoot  you,"  with  evidence  that  defend- 
ant actually  raised  his  gun  as  if  to  shoot,  if  er- 
roneous, is  harmless. 

3.  On  trial  for  murder,  general  reputation  of 
deceased  for  violence  may  be  shown. 

[Ed.  Note. — For  cases  in  i>oint,  see  vol.  26, 
Cent.  Dig.  Homicide,  §  391.] 

4.  On  a  trial  for  murder,  where  the  defense 
is  self-defense,  evidence  that  a  third  pei-sou  had 
informed  deceased,  through  his  wife,  tbat  de- 
fendant had  killed  his  brother,  was  admissible. 

6.  It  is  not  a  violation  of  Const.  1895,  art.  5, 
§  26,  providing  that  judges  shall  not  charge 
juries  as  to  matters  of  fact,  for  the  judge,  m 

?iving  Ills  reason  for  a  ruling  on  evidence,  to  re- 
er  to  testimony  alreadv  in  the  case. 

6.  Evidence  that,  a  tew  days  before  deceased 
was  killed,  he  said  that  he  had  taken  a  pistol 
from  one  of  defendant's  servants,  and  that  de- 
fendant had  repeatedly  sent  for  it,  but  that  he 
did  not  intend  he  should  have  it.  Is  not  admis- 
sible as  a  threat. 

7.  Remarks  of  judge  during  the  trial  that  the 
issue  seemed  to  have  been  lost  sight  of.  and  that 
they  were  trying  the  dead  man,  and  not  the 
question  whether  defendant  maliciously  shot 
him,  is  not  an  expression  of  opinion  on  the  facts. 

8.  An  instruction  that  if  defendant  deliberate- 
ly killed  deceased,  with  malice  aforethought,  as 
charged  in  the  indictment,  he  would  be  guilty  of 
murder,  was  proper. 

9.  On  trial  of  a  father  for  murder,  evidence 
that  his  son  bought  cartridges  is  competent 
where  the  son  denied  buying  cartridges,  and 
where  he  was  with  his  father  during  the  fatal 
encounter. 

10.  A  request  emphasizing  the  right  of  the  jury 
to  accept  the  statement  of  defendant  in  prefer- 
ence to  that  of  other  witnesses  is  properly  de- 
nied. 

11.  Where,  on  a  trial  for  murder,  defendant 
pleads  self-defense,  the  absence  of  any  other 
probable  means  of  escape  must  be  shown  by  a 
preponderance  of  evidence. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  S§  607-SX)9.] 

12.  Where,  on  a  trial  for  murder,  there  is  no 
question  as  to  the  right  of  the  participants  to 
use  the  public  streets,  an  instruction  as  to  sucn 
right  is  properly  refused. 

Appeal  from  General  Sessions  Circuit  Court 
of  Saluda  County;    Watts,  Judge. 

Morgan  Thrailkill  was  convicted  of  mur- 
der, and  appeals.    Affirmed. 

J.  N.  O.  Qregory,  Able  &  Blease,  C.  J. 
Ramage,  and  B.  F.  Strother  (D.  8.  Henderson 
and  Johnstone  &  Cromer,  of  counsel),  for  ap- 
pellant. George  Bell  Timmerman,  SoL,  and 
J.  Wm.  Thurmond,  for  the  State. 

WOODS,  J.  The  defendant,  Morgan  W. 
Thrailkill,  shot  and  killed  Benjamin  Burton 
on  27th  day  of  April,  1904,  at  the  town  of 
Monetta,  in  Saluda  county.  On  his  trial  ho 
set  up  the  plea  of  self-defense.  He  was 
convicted  of  murder,  with  a  recommendation 
to  mercy,  and  was  sentenced  to  life  imprls 
onment  The  following  brief  statement  of 
facts  indicating  the  main  issues  made  at  the 
trial  will  be  sufficient  for  an  understanding 
of  the  questions  involved  in  the  appeal:  On 
the  morning  of  April  27,  1904,  the  defendant 
and  his  son,  Clarence  Thrailkill,  drove  to  the 
store  of  Lackey  Burton,  the  brother  of  Ben- 
jamin  Burton,   who  was   killed*   having   a 
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loaded  gun  In  the  baggy,  and  defendant  de- 
manded of  Lackey  Burton  the  return  of  a 
pistol  claimed  by  him,  which  it  seems  had 
been  pawned  with  Lackey  Burton  by  a  ne- 
gro. Lackey  Burton  testified  that,  without 
aggression  on  his  part,  the  defendant  under- 
took to  shoot  him  from  the  buggy  with  the 
shotgun;  that  he  seized  the  gun  to  protect 
himself,  and  while  so  engaged  Clarence 
ThrailkiU  shot  him  with  a  pistol.  The 
Thrailkills  both  swore  that  Lackey  Burton 
refused  to  give  up  the  pawned  pistol,  and 
undertook  to  take  the  gun  from  the  buggy 
by  force,  without  any  act  of  aggression  on 
their  part;  and  Clarence  Thrailklll  testified 
he  shot  in  defense  of  his  father,  because  he 
saw  Lackey  Burton  trying  to  draw  a  pistol 
while  straggling  for  ^e  possession  of  the 
gun.  The  shot  frightened  the  mule  hitched 
to  the  buggy,  and,  while  the  Thrailkills  were 
getting  him  under  control,  Lackey  Burton 
started  to  run  across  the  railroad  to  the  store 
of  Steven  &  Catoe,  75  to  100  yards  distant 
The  defendant  Morgan  Thrailklll,  had  in  the 
meanwhile  gotten  out  of  the  buggy,  and  rap- 
idly followed  Lackey  Burton  with  his  gun, 
in  order,  as  he  said,  that  he  would  be  close 
enough  to  shoot  if  Lackey  Burton  tried  to 
shoot  him.  Lackey  Burton  and  all  the  eye- 
witnesses except  the  Thrailkills  testify  that 
the  defendant  while  pursuing,  raised  his 
gun  at  least  once  as  If  to  shoot  but  another 
person  was  in  line  with  Lackey  Burton,  who 
might  have  been  hit  If  he  had  fired.  The 
court  allowed  witnesses  for  the  state  to  testi- 
fy that  one  of  the  bystanders  (Bud  Gantt)  at 
this  juncture  "hollered"  to  Lackey  Burton* 
"Run;  Morgan  is  coming  with  his  gun  and 
will  shoot  you."  The  evidence  for  the  state 
was  to  the  elfect  that  Morgan  ThrailkiU  was 
prevented  from  entering  the  store  by  Steven, 
one  of  the  proprietors.  This  ended  Lackey 
Burton's  connection  with  the  matter.  Boyce 
Gantt  a  witness  for  the  state,  was  allowed  to 
testify  that  he  went  to  the  h(Hne  of  Benja- 
min Burton,  about  800  yards  distant  to  carry 
a  message  "^about  Lackey  being  shot"  The 
message  was  given  to  Mrs.  Burton,  who 
communicated  it  to  her  husband.  Benjamin 
Burton  then  armed  himself  with  a  gun  and 
pistol,  and  went  to  the  scene  of  the  trouble. 
Upon  Benjamin  Burton's  approach,  he  was 
shot  and  killed  by  the  defendant  without  a 
word  being  exchanged,  from  10  to  20  mln- 
utes  after  the  shooting  of  Lackey  Burton. 
The  witnesses  for  the  state  testified  that  Ben- 
jamin Burton  had  his  gun  under  his  arm, 
in  no  position  to  shoot  and  that  he  not  only 
made  no  effort  to  do  so,  but  did  not  appear 
to  see  defendant  when  he  was  killed.  De- 
fendant and  his  son  Clarence  testified  the 
deceased  was  in  the  act  of  raising  his  gun 
to  shoot  when  the  defendant  fired. 

The  defendant  first  iasists  that  all  evi- 
dence as  to  the  difficulty  between  the  defeod- 
ant  and  Lackey  Burtcm  should  have  been  ex- 
cluded, because  it  occurred  before  the  de- 
oeasedt   Benjamin   Burton,   arrived  on  the 


scene.  It  will  be  observed  that  the  main 
issue  was  whether  the  defendant  killed  In 
self-defense.  Upon  this  point  the  evidence 
for  the  state  and  for  the  defense  was  direct- 
ly opposed.  All  that  had  preceded  and  led 
up  to  the  fatal  encounter  was  therefore  high- 
ly enligbtenlDg  to  the  jury,  as  indicating  the 
state  of  mind  and  the  motives  and  purposes 
which  would  probably  be  operating  on  the 
parties  at  the  time.  Nowhere  have  we  found 
the  trae  rule  better  stated  than  in  State  v. 
Smith,  12  Rich.  Law,  430,  442,  where  Judge 
Johnstone  says:  "The  circumstances  must 
determine  the  intention  and  the  case.  I  do 
not  mean  the  mere  circle  of  facts  immediately 
surrounding  the  parties  at  the  moment  of  the 
fatal  act  but  the  facts,  more  or  less  remote, 
according  to  the  case,  which  may  reasonably 
be  supposed  to  have  been  in  the  minds  or 
contemplation  of  the  parties  at  that  time; 
the  facts  to  which  their  conduct  may  be 
supposed  to  have  tacitly  referred;  the  facts 
which  may  be  reasonably  intended  to  have 
prompted  the  fatal  act  When  the  jury  who 
are  to  decide  on  the  intent  have  these  facts 
before  them,  and  not  till  then,  they  have  the 
means  of  intelligent  and  conscientious  judg- 
ment" See,  also,  State  v.  McDaniel,  68  S. 
G.  304,  47  S.  E.  384.  The  same  principle  ap- 
plies to  the  acts  and  statements  of  Clarence 
ThrailkiU  in  the  presence  of  his  father,  the 
defendant  The  first  third,  and  sixth  ex- 
ceptions are  therefore  overruled. 

The  defendant's  next  position  Is  that  the 
warning  given  by  Bud  Gantt  to  Lackey  Bur- 
ton while  he  was  retreating  from  defendant 
"Run;  Morgan  is  comiag  with  his  gun  and 
will  shoot  you,"  should  have  been  excluded, 
because  It  conveyed  to  the  jury  the  opinion 
of  an  outsider.  The  distance  from  his  own 
store,  where  Lackey  Burton  was  shot  to  the 
store  of  Steven  &  Catoe,  is  not  over  100 
yards;  and  as  Lackey  Burton  was  going 
from  his  store  to  Steven  8c  Catoe's  store,  and 
defendant  was  following  at  a  rapid  pace 
from  almost  the  same  point  in  the  same  di- 
rection, the  distance  from  the  witness,  who 
was  at  the  store  they  were  approaching, 
could  not  have  been  as  much  as  100  yards 
from  the  defendant  It  was  therefore  ex- 
tremely probable  that  defendant  heard  the 
warning,  and  had  opportunity  to  disavow 
any  intention  to  shoot  But  assuming  that 
the  warning  was  an  expression  of  the  wit- 
ness as  to  the  inteution  of  the  defendant  not 
spoken  in  his  presence  or  hearing,  Bud  Gantt 
and  several  other  eyewitnesses  were  sworn, 
and  testified  that  defendant  was  pursuing 
Lackey  Burton,  and  while  doing  so  did  acta- 
ally  raise  his  gun  as  if  to  shoot  him.  Hence 
the  mere  exclamatory  warning  of  Bud  Gantt 
consequent  upon  seeing  the  gun  raised  as  If 
to  shoot  was  made  altogether  Immaterial, 
and  was  swallowed  up  In  his  direct  state- 
ment and  the  statements  of  the  other  wit- 
nesses, in  the  presence  of  the  jury  that  he 
actually  saw  the  defendant  raise  the  gun  as 
if  to  shoot    The  testimony  as  to  the  warn- 
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ing  y.TLB  therefore  of  no  consequence,  and  its 
admission,  even  if  erroneous,  was  harmleM. 
For  these  reasons,  the  second  and  fifth  ex- 
ceptions are  overmled. 

The  fourth  exception  charges  error  in  the 
ruling  that,  while  the  general  reputation  of 
the  deceased  for  turbulence  could  be  proved 
by  the  witness  Perry,  particular  acts  of  vio- 
lence should  be  excluded.  This  ruling  was 
clearly  correct  State  v.  DUl,  48  S.  C.  249, 
26  S.  E.  567.  But  in  no  event  could  the  ex- 
ception be  sustained,  because  the  defendant 
was  allowed  to  bring  out  from  the  witness 
that  he  had  had  trouble  with  the  deceased, 
who  had  drawn  his  pistol  on  him,  and  this 
was  the  only  particular  act  of  violence  about 
which  the  effort  was  made  to  interrogate 
him. 

Whether  the  deceased  knew  at  the  time  he 
»was  killed  of  the  shooting  of  his  brother  by 
Clarence  Thrallkill  was  a  most  important 
inquiry  as  to  a  substantive  fact,  because  such 
knowledge  would  manifestly  powerfully  af- 
fect his  feelings  and  influence  his  conduct. 
Hence  proof  that  he  was  informed  of  the 
shooting  of  his  brother  tended  to  enlighten 
the  Jury  as  to  his  feelings  towards  the 
Thrailkills,  and  to  interpret  his  action. 
Therefore  it  was  not  only  competent  to  prove 
that  Boyce  Gantt  had  informed  him,  through 
his  wife,  of  the  shooting  of  his  brother,  but, 
the  issue  being  whether  the  defendant  killed 
in  self-defense,  it  was  clearly  favorable  to 
lilm  to  prove  that  deceased  had  a  motive  to 
attack  in  revenge  for  the  shooting  of  his 
brother.  The  statement  of  the  circuit  judge, 
In  admitting  this  testimony,  that  it  was  nat- 
nral  for  deceased  to  go  where  his  brother 
had  been  shot,  was  In  no  sense  an  expression 
of  an  opinion  that  deceased  went  on  a  peace- 
ful mission.  This  remark,  moreover,  was 
not  made  in  charging  the  Jury.  The  €k>nsti- 
tntion  provides:  "Judges  shall  not  charge 
Juries  in  respect  to  matters  of  fact,  but  shall 
declare  the  law."  Const  1895,  art.  5,  §  26. 
Manifestly,  it  is  not  a  violation  of  this  con- 
stitutional inhibition  for  the  circuit  Judge  to 
refer  to  the  testimony  already  adduced,  when 
he  deems  it  necessary  to  do  so,  in  giving  his 
reasons  for  rejecting  or  admitting  the  evi- 
dence to  which  objection  is  made.  State  v. 
Marchbanks,  61  S.  C.  17,  89  a  E.  187.  This 
disposes  of  the  seventh  and  eighth  excep- 
tions. 

In  his  ninth  exception,  the  defendant  in- 
sists the  circuit  court  erred  in  striking  out, 
or  instructing  the  Jury  to  disregard  as  hav- 
ing nothing  to  do  with  the  case,  the  state- 
ment made  by  the  witness  Lott,  to  the  effect 
that  on  the  day  before  he  was  killed  Benja- 
min Bnrton  told  him  he  had  taken  a  pistol 
from  a  negro,  one  of  defendant's  hands,  and 
that  defendant  had  repeatedly  sent  for  it, 
but  he  did  not  intend  he  should  have  it.  The 
remarks  made  to  Lott  it  is  quite  clear,  were 
not  threats,  and  they  did  not  necessarily 
show  ill  will.  On  the  contrary,  they  may 
very  reasonably  be  understood  to  mean  mere- 


ly an  intention  to  assert  a  right  to  the  pistol. 
In  State  v.  Sullivan,  43  S.  0.  209,  21  S.  E.  4, 
it  was  proved  the  deceased  said  of  defend- 
ant, *'he  is  not  fit  to  live  in  a  civilized  coun- 
try." Sustaining  the  circuit  court  in  striking 
out  these  words,  this  court  said:  "The  ex- 
pression did  not  amount  to  a  threat,  nor  did 
it  necessarily  show  ill  feeling  on  the  part  of 
the  deceased  toward  the  prisoner."  See,  also. 
State  V.  Wyse,  33  S.  C.  591,  12  S.  B.  556. 

In  referring  to  the  narrative  of  details  of 
former  acts  of  violence  of  the  deceased  to- 
wards others,  the  circuit  Judge  remarked: 
"It  seems  to  me  we  are  losing  sight  of  the 
issue.  We  are  trying  the  question  whether 
the  defendant  maliciously  killed  the  deceas- 
ed. We  are  now  shifted  around  trying  the 
dead  man.  But  go  on."  The  defendant  was 
indulged  beyond  his  legal  rights  in  proving 
specific  violent  acts  of  the  deceased.  This 
remark  was  not  an  expression  of  opinion  on 
the  facts  or  the  merits  of  the  case,  and  was 
not  made  in  charging  the  Jury. 

When  the  witness  Milledge  Holstein  was 
on  the  stand  in  reply,  he  testified  on  cross- 
examination  that  defendant's  reputation  for 
law  and  order  was  excellent  Upon  redirect 
examination  he  was  interrogated  as  to  spe- 
cific acts  of  violence  of  defendant  toward 
Oxner,  a  school-teacher.  The  defendant's 
counsel  insisted  that  the  witness  should  con- 
fine himself  to  matters  within  his  own 
knowledge,  but  made  no  other  objection  to 
the  testimony.  After  it  appeared  the  wit- 
ness knew  nothing  except  that  Oxner  had 
whipped  defendant's  son,  and  that  only  from 
hearsay,  the  attorney  for  the  prosecution 
asked  him  to  tell  what  the  defendant  had 
said  about  the  trouble  with  Oxner.  Here 
the  presiding  Judge  stopped  the  examination, 
saying:  "I  don't  believe  I  will  let  it  come 
out  The  fact  Is  before  the  Jury.  He  went 
up  there  after  him.  I  am  not  going  to  try 
that  case  now."  While,  as  we  have  shown, 
the  circuit  Judge  violated  no  law  in  this  re- 
mark, it  is  perhaps  due  to  him  to  say  that 
the  defendant  himself  had  testified  that  his 
mission  at  Monetta  on  the  day  he  killed  Bur- 
ton was  to  see  Oxner,  and  that  he  carried 
the  gun  to  protect  himself  in  case  of  need. 
In  excluding  what  defendant  had  said  to  the 
witness,  the  circuit  Judge  sustained  the  de- 
fendant's objection.  No  objection  was  made 
to  the  testimony  of  Oxner,  and  hence  the  ex- 
ception as  to  its  admission  is  not  before  the 
court  The  ninth,  tenth,  eleventh,  and  four- 
teenth exceptions  are  overruled. 

The  twelfth,  exception,  as  amended,  is  as 
follows:  "Because  the  presiding  Judge  erred 
in  charging  the  Jxuy  as  follows:  "Now,  if 
the  defendant  made  up  his  mind  to  take  the 
life  of  the  deceased,  and  if  he  made  prepara- 
tion for  that  purpose,  U  he  prepared  for  the 
purpose  of  killing  the  deceased,  and  deter- 
mined to  kill  him,  and  If  in  pursuance  of  that 
deliberation  and  preparation  he  did  kill  the 
deceased,  then  that  would  be  malice,  in  the 
eye  of  the  law,  and  would  be  murder,  unless 
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he  acted  In  self-defense;'  the  same  being 
erroneous  in  that  it  was  a  charge  upon  the 
facts  in  the  case,  and  an  expression  of  opin- 
ion on  a  material  fact  of  the  case."  This 
was  nothing  more  than  an  instruction,  if 
the  jury  found  the  defendant  deliberately 
killed  the  deceased  with  malice  aforethought, 
as  charged  in  the  indictment,  he  would  be 
guilty  of  murder.  The  exception  must  be 
overruled. 

Clarence  ThraiUdll  was  with  his  father, 
the  defendant,  when  Burton  was  killed,  and 
his  pistol  fired  immediately  after  the  fatal 
shot  from  bis  father's  gun.  He  testified  that 
this  was  an  accident,  due  to  excitement.  On 
cross-examination  he  denied  buying  cart- 
ridges that  day.  In  reply  the  state  was  al- 
lowed to  prove  that  he  did  buy  cartridges  be- 
fore the  shooting.  As  the  testimony  tended 
to  show  that  Clarence  and  his  father  came 
together,  and  acted  in  sympathy  with  each 
other  throughout  the  difficulty,  this  testi- 
mony was  competent  The  thirteenth  excep- 
tion, therefore,  cannot  be  sustained. 

The  circuit  judge  was  requested  to  charge: 
"That  where  a  prisoner  is  sworn  in  his  own 
behalf,  the  jury  may  attach  such  importance 
to  his  testimony  as  their  conclusion,  hon- 
estly formed,  may  warrant;  and  they  may 
accept  his  statement  in  his  own  behalf  in 
preference  to  the  sworn  testimony  of  any  or 
all  other  witnesses  sworn  in  the  case.'* 
Without  formally  refusing  the  request,  the 
circuit  judge  charged,  in.  effect,  that  the 
defendant  stood  on  precisely  the  same  ground 
as  any  other  witness.  Manifestly,  it  was 
not  error  of  law  to  decline  to  single  out  the 
defendant  or  any  other  witness  and  em- 
phasize the  right  of  the  jury  to  accept  his 
testimony  in  preference  to  that  of  other  wit- 
nesses. For  this  reason  the  fifteenth  excep- 
tion is  overruled. 

The  .refusal  of  the  following  request  is 
made  the  basis  of  the  sixteenth  exception: 
*'In  reference  to  the  question  as  to  whether 
there  was  a  safe,  reasonable  means  of  es- 
cape for  the  prisoner  at  the  time  of  the 
homicide,  it  is  not  a  circumstance  to  be  es- 
tablished negatively  by  the  preponderance 
of  the  evidence  by  the  defendant,  but  it 
must  be  shown  positively  by  the  state  be- 
yond a  reasonable  doubt  that  there  was  such 
a  safe,  reasonable  means  of  escape  for  the 
prisoner  at  the  time  of  the  homicide."  The 
absence  of  other  probable  means  of  escape 
is  an  essential  element  of  the  plea  of  self- 
defense,  and,  like  its  other  elements,  must  be 
established  by  the  preponderance  of  the  evi- 
dence. The  well-settled  rule  in  this  state  is 
that,  in  order  to  make  out  the  plea  of  self- 
defense,  it  is  necessary  to  show  "(1)  that 
the  accused  believed  it  necessary  to  take 
his  assailant's  life  in  order  to  save  his  own 
life,  or  to  avoid  serious  bodily  harm;  (2)  that 
the  circumstances  were  such  as,  in  the  opin- 
ion of  the  jury,  warranted  such  a  belief  in 
a  person  of  ordinary  firmness  and  prudence 
when  situated  as  the  accused;  (3)  the  accus- 


ed must  be  without  fault  in  bringing  about 
the  difficulty."  State  v.  Whittle,  59  S.  C. 
297,  305,  37  S.  E.  923.  It  is  clear  that  the 
necessity  required  is  not  shown  without 
proof  that  there  was  no  probable  means  of 
escape. 

As  there  was  not  the  slightest  question  of 
the  right  of  the  deceased  and  the  defendant 
to  be  where  they  were  when  the  tragedy  oc- 
curred, we  agree  with  the  circuit  judge  that 
the  law  as  to  the  rights  of  the  public  to  the 
use  of  the  streets  and  roads  was  without  ap- 
plication to  the  case;  and  his  remark  to  that 
effect  in  charging  defendant's  request  on  the 
subject  is  approved.  The  seventeenth  ex- 
ception is  therefore  overruled. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  afilrmedL 


(n  s.  c.  107) 

GREEN  V.  SPIRES.    SAME  v.  TRAYWICK. 
SAME  V.  JENNINGS. 

(Supreme  Court  of  South  Carolina.    March  14, 

1905.) 

HONNBGOTIABIA  NOR. 

A  provision  in  a  note  that  if  it  is  collected 
through  an  attorney  or  by  legal  process  the 
maker  will  pay  all  costs  and  expenses,  indnding 
10  per  cent,  of  amount  collected  as  attorney's 
fees,  renders  it  nonnegotiable. 

[Ed.  Note. — ^For  cases  in  point,  sea  voL  7, 
Cent  Dig.  Bills  and  Notes,  i  408.] 

Jones  and  Woods,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Oonrt 
of  Orangeburg  County;  Townsend,  Judge. 

Actions  by  T.  A.  Green  against  Hairy  8. 
Spires,  by  the  same  against  J.  B.  Tray  wick, 
and  by  the  same  against  A.  8.  JennlngB  and 
others.  The  actions  were  heard  together, 
and  judgment  rendered  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Jno.  R.  Bellinger  and  Moss  ft  lide^  tar 
appellant  Raysor  &  Summers  and  James 
F,  Izlar,  for  respondent. 

GARY,  A.  J.  These  cases  were  heard  to- 
gether and  Involve  the  same  question,  to 
wit,  did  his  honor  the  circolt  judge  err  In 
ruling  that  the  notes  sued  upon  were  mm- 
negotiable?  It  will  only  be  necessary  to 
set  out  a  copy  of  one  of  the  notes,  which  is 
as  follows:  "$84.00  Cope,  S.  C,  Mardi  2d, 
1901.  On  or  before  the  first  day  of  Septem- 
ber, 1901,  next,  I  promise  to  pay  W.  H.  Hurt 
or  order  eighty-four  dollars  for  value  receiv- 
ed with  interest  aft^  maturity  at  eight  per 
cent  per  annum.  In  case  this  note^  or  any 
part  of  it,  is  collected  through  an  attorney 
or  by  legal  proceedings  of  any  kind,  I  prom- 
ise to  pay  all  costs  and  expenses  including 
ten  per  cent  of  amount  collected  for  attor- 
ney's fees.  Negotiable  and  payable  at  Bank 
of  Orangeburg,  Orangeburg,  S.  01  H.  8 
Spires.  [Two  cents  revenue  stamp  cancel* 
ed.]*'  The  note  contemplated  expenses  of 
collection  other  than  attorney's  fees  of  10 
per  cent  on  the  amount  collected.    The  ex- 
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penses  are  not  specified,  and  are  therefore 
uncertain. 

Conceding  that  the  note  had  reference  to 
expenses  incurred  after  the  maturity  thereof, 
it  was,  nevertheless,  nonnegotiable.  In  the 
case  of  Bank  t.  Strother,  28  S.  O.  504,  517, 
6  S.  B.  313,  318,  the  question  was  whether 
a  provision  in  the  note  for  the  payment  "of 
all  counsel  fees  and  expenses  in  collecting 
ihis  note,  if  it  is  sued  or  placed  in  the  hands 
of  counsel  for  collection,"  destroyed  its  nego- 
tiability. The  court  said:  'The  only  uncer- 
tainty as  to  the  amount  arises  after  ma- 
turity and  after  the  paper  would  thereby 
lose  its  negotiability.  •  •  •  But,  inas- 
much as  the  first  requisite  to  the  negotia- 
bility of  the  paper  is  that  It  should  be  a  note, 
anything  that  would  deprive  it  of  that  char- 
acter must  necessarily  deprive  it  of  any  ne- 
gotiability, and  as  a  note  must  be  an  obliga- 
tion for  the  payment  of  a  certain  sum  of 
money  if  the  paper,  in  addition  to  an  ob- 
ligation to  pay  a  specified  sum  of  money, 
contains  also  an  obligation  to  pay  another 
undefined  sum  of  money,  even  upon  a  con- 
tingency, that,  It  seems  to  us,  will  deprive 
It  of  the  character  of  a  note,  under  the  stat- 
ute of  Anne."  This  case  has  not  been  over- 
ruled, and  is  conclusive  of  the  question  un- 
der consideration.  The  appellant  relies  upon 
the  recent  case  of  White  v.  Harris,  69  S.  O. 
65,  48  S.  E.  41,  in  which  the  note  contains 
the  following  provision:  •'We  agree  in  de- 
fault of  payment  after  maturity  to  pay  ten 
per  cent  for  attorney's  fees  for  collection." 
The  court  held  this  agreement  did  not  de- 
stroy the  negotiability  of  the  note.  It  will 
be  observed  that  in  the  note  just  mentioned 
there  was  not  an  agreement  to  pay  undefined 
expenses.  That  case  is,  therefore,  not  an 
authority  on  the  question  under  considera- 
tion. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afitoned. 

POPE,  0.  J.  I  concur  in  the  result  The 
insertion  in  the  notes  of  the  words,  "I  prom- 
is  to  pay  all  costs  and  expenses,"  takes  these 
cases  out  of  the  rule  laid  down  in  White  v. 
Harris,  69  S.  C.  65,  48  S.  B.  41,  by  which  case 
it  would  otherwise  be  governed. 

JONES,  J.  (dissenting).  I  do  not  concur 
in  the  view  expressed  in  the  opinion  of  Mr. 
Justice  GARY  ttiat  the  notes  in  question 
were  nonnegotiable  by  reason  of  the  stipula- 
tions to  pay  '*all  costs  and  expenses,  in- 
cluding ten  per  cent  of  the  amount  so  col- 
lected for  attorney's  fees,"  in  case  of  col- 
lection through  an  attorney  or  by  legal  pro- 
ceedings. There  Is  undoubtedly  great  con- 
flict among  the  authorities  on  this  subject, 
as  may  be  seen  by  reference  to  cases  cited 
in  4  Ency.  Law  (2d  Ed.)  98,  99,  100.  I  prefer 
to  side  with  those  cases  which  hold  the  view 
that  such  a  stipulation  does  not  destroy  the 
negotiability  of  the  note.  The  reasoning 
ujpon  which  this  view  is  based  is  thus  clearly 


stated  by  Mr.  Daniel  in  his  work  on  Nego- 
tiable Instruments  (3d  Ed.)  §  62:  "Such  in- 
struments should,  we  think,  be  upheld  as 
negotiable.  They  are  not  like  contracts  to 
pay  money  and  do  some  other  thing.  They 
are  simply  for  the  payment  of  a  certain  sum 
of  money  at  a  certain  time,  and  the  addi- 
tional stipulations  as  to  attorney's  fees  can 
never  go  into  effect  if  the  terms  of  the  bill  or 
note  are  complied  with.  They  are  therefore 
incidental  and  ancillary  to  the  main  engage- 
ment, intended  to  assure  its  performance,  or 
to  compensate  for  trouble  and  expense  en- 
tailed by  its  breach.  At  maturity  a  nego- 
tiable paper  ceases  to  be  negotiable  in  the 
full  commercial  sense  of  the  term  as  hereto- 
fore explained,  though  it  still  passes  from 
hand  to  hand  by  negotiable  forms  of  trans- 
fer; and  it  seems  paradoxical  to  hold  that 
instruments  evidently  framed  as  bills  and 
notes  are  not  negotiable  during  the  currency, 
because  when  they  cease  to  be  current  they 
contain  a  certain  stipulation  to  defray  all 
expenses  of  collection." 

The  case  of  Bank  v.  Strother,  28  S.  0.  604, 
616,  6  S.  BL  313,  818,  is  supposed  to  be  in  con- 
flict with  this  view.  In  that  case  there  were 
three  stipulations  contained  in  the  note 
which  were  considered  by  the  court:  "(1) 
For  the  payment  of  'all  counsel  fees  and  ex- 
penses in  collecting  this  note  if  it  is  sued  or 
placed  in  the  hands  of  counsel  for  collection.' 
(2)  A  provision  whereby  the  payee  is  invest- 
ed with  *full  power  of  declaring  this  note  due, 
and  take  possession  of  said  engine  and  saw- 
mill at  any  time  they  may  deem  this  note 
insecure,  even  before  the  maturity  of  the 
same.'  (3)  The  promise  to  pay  the  amoimt 
named  'with  exchange  on  New  York.' "  With 
reference  to  the  third  stipulation  the  court 
held  that  it  certainly  rendered  the  note  non- 
negotiable,  under  the  authority  of  Read  v. 
McNulty,  2  Rich.  Law,  445»  78  Am.  Dec.  467. 
The  promise  to  pay  the  sym  definite,  with  an 
undefined  sum  as  exchange,  affected  the  cer- 
tainty of  the  amount  due  at  maturity.  This 
alone  was  sufiScient  to  sustain  the  decision  in 
Bank  v.  Strother.  With  reference  to  the 
second  stipulation  the  court  held  that  it  ren- 
dered the  time  of  payment  altogether  un- 
certain, and  dependent  only  upon  the  option 
of  the  payee,  and  so  deprived  the  paper  of 
its  negotiability.  The  point  decided  in  Bank 
V.  Strother  was  that  the  instrument  In  ques- 
tion was  not  negotiable,  and  this  may  well 
be  rested  upon  the  second  and  third  stipula- 
tions above.  With  respect  to  what  was  said 
by  the  court  in  that  case  with  reference  to 
the  first  stipulation,  in  my  opinion  the  case 
is  not  fairly  reconcilable  with  the  reason- 
ing and  conclusion  of  the  court  in  White  v. 
Harris,  69  S.  O.  65,  48  S.  E.  41.  In  that  case 
the  court  held  that  an  agreement  in  a  note 
to  pay  10  per  cent  attorney's  fees  for  col- 
lection in  default  of  payment  after  maturity 
did  not  render  the  note  nonnegotiable,  and 
the  first  reason  assigned  for  this  conclusion 
was  that  the  10  per  cent  attorney's  fees 
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were  not  to  be  paid  until  after  the  maturity 
of  tbe  note.  The  court  then  proceeds  to 
show  that  there  was  no  element  of  uncer- 
tainty In  the  amount  of  attorney's  fees. 
Nevertheless,  the  effect  of  the  ruling  In 
White  V.  Harris  Is  that  an  Instrument  may 
be  a  negotiable  promissory  note  even  though 
a  specified  amount  of  attorney's  fees  Is  pay- 
able after  maturity  upon  a  contingency,  yiz., 
collection  by  attorney  or  suit  "A  promis- 
sory note  Is  a  written  engagement  by  one 
person  to  pay  another  absolutely  and  uncon- 
ditionally a  certain  sum  of  money  at  a  time 
specified  therein."  2  Bncy.  Law,  314,  ap- 
proved In  White  V.  Harris.  The  definition  Is 
fully  met  by  the  terms  of  the  notes  In  suit 
when  considered  with  reference  to  their  ma- 
turity. But  If  negotiability  Is  to  be  further 
tested  by  stipulations  which  become  effect- 
ive only  after  maturity  and  default  of  pay- 
ment, then  White  v.  Harris  was  wrongly  de- 
cided, because,  while  the  amount  of  the  at- 
torney's fees  was  certain,  still  the  payment 
of  that  amount  was  contingent  and  condi- 
tional upon  the  event  of  collection  through 
an  attorney.  But  I  think  White  v.  Harris 
was  rightly  decided  on  the  broad  ground  that 
such  stipulations  do  not  affect  negotiability, 
since  they  become  effective  upon  a  contin- 
gency after  maturity,  when  the  note  ceases 
to  be  negotiable  under  the  law  merchant. 
The  element  of  uncertainty  In  the  words 
"costs  and  expenses"  does  not,  therefore,  af- 
fect negotiability,  as  It  does  not  affect  the 
certainty  of  the  amount  payable  at  maturity. 
Authors  on  Negotiable  Instruments^  such  as 
Daniel,  Randolph,  Tledeman,  and  Parsons, 
maintain  that  such  stipulations  do  not  af- 
fect negotiability.  See,  also,  the  following 
(luthoritles:  Montgomery  v.  Orossthwalt,  90 
Ala.  553,  8  South.  488,  12  L.  R.  A.  140,  24 
Am.  St  Rep.  832;  Trader  T.  Ghidester,  41 
Ark.  242,  48  Am.  Rep.  88;  Stapleton  v. 
Louisville  Banking  €k>.,  95  Ga.  802,  23  S.  B. 
81;  Dorsey  v.  Wolff,  142  111.  589,  82  N.  B. 
495,  18  li.  R.  A.  428,  34  Am.  St  Rep.  99; 
Shenandoah  Nat  Bank  v.  Marsh,  89  Iowa, 
273,  56  N.  W.  458,  48  Am.  St  Rep.  881; 
Seaton  r.  ScovU,  18  Kan.  433,  21  Am.  Rep. 
212,  note,  26  Am.  Rep.  779;  Garr  v.  Louis- 
ville Banking  Co.,  11  Bush  (Ky.)  180,  21  Am. 
Rep.  209;  Bank  of  Commerce  v.  Fuqua,  11 
Mont  286,  28  Pac  291,  14  L.  R.  A.  588,  28 
Am.  St  Rep.  461;  Stoneman  v.  Pyle^  85  Ind. 
103,  9  Am.  Rep.  637;  Oppenhelmer  v.  Bank 
(Tenn.)  36  S.  W.  706,  33  L.  R.  A.  769,  56 
Am.  St  Rep.  778;  Wright  v.  Morgan  (Tex. 
Civ.  App.)  37  S.  W.  627;  Clifton  v.  Bank 
(Miss.)  23  South.  394;  Salisbury  v.  Stewart 
15  Utah,  308,  49  Paa  777,  62  Am.  St  Rep. 
9@i4;  Farmers'  National  Bank  v.  Sutton  Mfg. 
Co.,  52  Fed.  191,  3  C.  C.  A.  1, 17  L.  R.  A.  595. 
For  these  reasons,  I  think  the  judgment  of 
the  circuit  court  should  be  reversed. 

WOODS,  J.  I  think  the  t*ase  of  Bank  r. 
Strother,  28  S.  C.  504,  6  S.  EL  313,  is  unsound 
in  principle,  and  opposed  to  the  great  weight 


of  authority,  in  so  far  as  it  holds  that  a  note 
which  provides  for  the  payment  of  attor- 
ney's fees  and  expenses  of  collection  which 
cannot  accrue  until  after  maturity  Is  not  ne- 
gotiable. I  think,  therefore,  the  case  should 
be  overruled  to  that  extent  and  for  this  rea- 
son I  concur  In  the  separate  opinion  of  Mr. 
Justice  JOKBS. 


(71  S.  C.  121) 

ROSE  V.  FLORENCE  HARNESS  CO. 

(Supreme  Court  of  South  GaroUna.    March  15, 

1905.) 

MONEY  HA.D  AND  BBCBIVED— APPBAI<— BBVIBW^ 
■NTBT  OF  JUDOlCEnr. 

1.  In  an  action  to  recover  proceeds  of  lien 
cotton  after  notice,  plaintiff  could  only  require 
defendant  to  account  for  the  money  received 
from  the  crop  under  lien. 

2.  A  finding  on  a  disputed  question  of  fact  b 
conclusive  on  appeal. 

8.  Where,  In  an  action  to  recover  proceeds  of 
lien  cotton  bought  after  notice,  defendant  ad- 
mits liability  to  a  certain  amount,  but  judgment 
is  rendered  for  defendant,  the  Judgment  will  be 
reversed  on  appeal,  and  entered  for  plaintiff  for 
the  sum  admitted  to  be  due. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County ;  Townsend,  Judge. 

Action  by  Henry  8.  Rose  against  the  Flor- 
ence Harness  Company.  Judgment  for 
plaintiff  waa  reversed  on  appeal  to  the  court 
of  common  pleas,  and  plaintiff  appeals.  Re- 
versed. 

J.  P.  McNeill,  for  appellant  W.  F.  Clay- 
ton, for  respondent. 

WOODS,  J.  This  statement  of  facts  ap- 
pears In  the  record:  "This  was  an  action 
brought  In  the  court  of  R.  S.  Smith,  magis- 
trate, by  Henry  S.  Rose  against  Florence 
Harness  Co.  to  recover  the  sum  of  forty  and 
^Vioo  dollars,  claimed  as  being  the  proceeds 
of  the  sale  of  certain  cotton  raised  by  one 
Nero  Blain  and  wife,  Julia  Blaln,  upon  lands 
cultivated  by  them  In  the  year  1901.  The 
lands  were  rented  from  one  T.  OL  WlUough- 
by,  trustee,  for  ^HO.  The  said  Nero  and  Julia 
Blaln  procured  advances  from  the  plaintiff. 
Rose,  and  to  secure  the  payment  thereof  gave 
him  an  agricultural  lien  of  date  January  18, 
1901,  upon  all  the  crops  to  be  raised  upon  the 
said  premises.  This  Hen  waa  duly  recorded 
on  the day  of  February,  1901.  There- 
after, to  wit,  the  6th  day  of  March,  1901,  said 
Blain  and  wife  executed  a  similar  agricul- 
tural lien  upon  the  crops  raised  upon  the 
same  lands  In  favor  of  the  defendant,  Flor- 
ence Harness  Co.,  to  secure  advances.  The 
latter  Hen  was  never  recorded.  T.  C  Wll- 
loughby,  trustee,  is  also  the  general  man- 
ager of  the  defendant  corporation,  and  upon 
the  payment  of  the  rent  of  the  lands  In  the 
fall  of  1901  by  the  said  tenants  to  T.  C.Wll- 
loughby,  the  landlord,  they  paid  him  also 
$36.78  in  excess  of  the  rent,  which  excess  he 
turned  over  to  himself  as  general  manager  of 
Florence  Harness  Co.  as  payment  upon  its 
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tfabseqnent  and  tmrecorded  lien  foi  advances. 
Demand  was  promptly  made  upon  the  de- 
fendant for  the  payment  of  the  excess  over 
the  rent  to  the  plaintiff,  which  was  refusedt 
whereupon  this  action  was  brought,  as  be- 
fore stated,  for  money  had  and  receiyed  to 
the  use  of  the  plaintiff,  and  the  magistrate 
rendered  jndgrment  in  favor  of  the  said  plain- 
tiff. The  defendant,  within  the  proper  time, 
appealed  to  the  court  of  common  pleas,  and 
the  appeal  was  heard  at  the  October  term 
thereof  by  the  Honorable  D.  A.  Townsend, 
presiding  judge,  who  reversed  the  judgment 
of  the  magistrate  and  dismissed  the  com- 
plaint*' 

The  following  statement  shows  the  money 
received  by  Willoughby  for  himself  and  the 
defendant  corporation: 

Nero  Blain. 

1901.    Oct  2lBt    By  cash |31  80 

•*    26th.  •*        83  78 

$65  58 
•  •     15th.         •        11  25 

$76  78 

This  shows  an  excess  over  the  rent  of 
$86.78.  The  circuit  judge,  in  his  judgment, 
held,  "There  is  nothing  in  the  evidence  to 
flhow  how  the  $86.78  was  realized."  This 
was  a  finding  on  a  disputed  question  of  fact, 
and  is  conclusive  on  this  court  The  plain- 
tiff could  only  require  defendant  to  account 
for  the  money  derived  from  the  crop  under 
lien,  and  therefore  the  judgment  of  the  cir- 
cuit court  on  this  point  must  be  sustained 
without  respect  to  the  issue  of  notice. 

The  defendant  in  his  answer,  admitted 
his  liability  to  pay  to  the  plaintiff  the  pro- 
ceeds of  500  pounds  of  seed  cotton,  received 
by  him  after  notice  of  the  plalntiiTs  lien, 
yalued  at  2^  cents  per  pound.  This  would 
amount  to  $11.26. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  it  is  adjudged  that  the  plaintiff 
recover  of  the  defendant  the  sum  of  $11.25. 

OABY,  A.  J.,  did  not  sit  in  this  case  be- 
cause  of  illness. 


ciss  N.  a  M) 

ORUTOHFIELD  v.  HUNTER. 

{Supreme  Oonrt  of  North  Carolina.    April  11« 

1905.) 

UEOBIVKBS— AOTIOnS. 

Where  a  receiver  of  a' bank  has  been  ap- 
pointed at  the  Instance  of  creditors,  an  action 
cannot  be  maintained  against  him  to  recover  a 
deposit;  the  remedy  being  by  petition  In  the 
receivership  action. 

Appeal  from  Superior  Court,  Guilford  Coun- 
ty; Shaw,  Judge. 

Action  by  G.  C.  Crutchfield  against  J.  S. 
Hunter,  receiver  of  the  Bank  of  Guilford. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Dismissed. 

Action  to  recover  a  debt  The  plaintiff  sub- 
Qiitted  to  a  nonsuit  upon  an  intimation  of  the 


court  that  the  debt  was  barred  by  the  stat- 
ute of  limitations,  and  appealed. 

B.  J.  Justice,  for  appellant  Scales,  Tay- 
lor &  Scales  and  J.  N.  Wilson,  tor  appellee. 

BROWN,  J.  The  plaintiff  was  a  depositor 
with  the  Bank  of  Guilford,  and  on  the  31st 
day  of  July  deposited  with  it  $290,  and  took 
a  receipt  from  the  cashier  therefor,  on  one 
of  the  deposit  slips  of  the  bank.  He  has 
not  been  given  credit  for  this  deposit  on  his 
account  with  the  bank,  and  never  has  been 
credited  with  it  or  had  it  paid  to  him  in 
any  settlement  with  the  bank  or  in  any  oth- 
er way.  The  bank  failed,  and  on  the  3d 
day  of  January,  1899,  a  receiver  was  ap- 
pointed to  take  charge  of  Its  assets  at  the 
instance  of  a  creditor  in  an  action  brought 
on  behalf  of  himself  and  all  other  creditors. 
This  action  cannot  be  maintained.  The  rem- 
edy of  the  plaintiff  is  to  file  his  petition  in 
the  original  cause  wherein  a  receiver  was  ap- 
pointed. Upon  the  hearing  of  his  petition, 
and  the  answer  of  the  receiver  thereto,  the 
pleas  raised  will  be  adjudicated.  The  case 
of  Dobson  T.  Simonton,  93  N.  G.  268,  is  on 
all  fours,  and  the  opinion  presents  a  full 
discussion  of  the  subject 

Let  this  action  be  dismissed,  without  pr^- 
udlce. 

Dismissed. 


(188  N.  C.  68> 

BVERETT  et  ux.  v.  NORFOLK  ft  8.  R.  CO. 

etaL 

(Supreme  Court  of  North  Carolina.    April  11, 

1906.) 

CABBIEB8-— LOSS    OT   OOOOS— NEGLIOBNOB— UM- 

rriNO  LIABILITT— RBOULATIOn  Or  OOB- 

POBATION  COKiasSIOlT. 

1.  The  presumption,  in  case  of  loss  of  goods 
received  by  a  carrier  for  transportation,  is  that 
it  was  through  Its  negligence. 

[Ed.  Note. — For  cases  in  point  eee  vol.  9, 
Cent  Dig.  Carriers,  I  57a] 

2,  A  regulation  of  the  Coiporation  Commission, 
fixing  a  certain  freight  rate  on  household  goods, 
limited  to  $5  per  hundredweight  in  value  and 
''released,"  is  not  intended  to  fix  the  liability 
of  the  carrier,  for  loss  of  the  goods  through  its 
negligence,  at  less  than  their  value. 

8.  The  Corporation  Commission,  under  its  au- 
thority to  make  just  and  reasonable  rates  on 
freights  cannot  in  consideration  of  a  low  rate, 
limit  tne  liability  of  a  carrier  for  loss  of  goods 
through  its  negligence  to  less  than  their  value. 

Appeal  from  Superior  Court,  Pamlico 
Oounty;   Ferguson,  Judge. 

Action  by  S.  W.  Bverett  and  wife  against 
the  Norfolk  &  Southern  Railroad  Company 
and  another.  From  a  judgment  for  plain- 
tiffs, defendants  appeal.    Afilrmed. 

Appeal  by  the  defendants  from  a  judgment 
in  favor  of  plaintiffs,  rendered  at  spring  term, 
1903,  of  Pamlico  superior  com't,  in  a  cause 
tried  before  Ferguson,  J.  The  plaintiffs 
brought  action  for  damages  sustained  by  fail- 
ure of  the  defendants  to  deliver  certain  pack- 
ages of  freight,  delivered  to  the  defendant 
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tbe  Norfolk  &  Southern  Railroad  Company 
at  Elizabeth  City,  N.  O.,  on  October  22, 1901, 
to  be  transported  for  hire  over  the  lines  of 
the  defendant  Norfolk  &  Southern  Railroad 
Company,  via  Norfolk,  Va.,  to  Thomasville, 
N.  O.,  on  the  Southern  Railway.  The  de- 
fendants did  not  deny  that  certain  parcels 
or  packages  of  freight  delivered  to  the  Nor- 
folk &  Southern  had  not  been  delivered  to 
the  plaintiff  on  demand.  Both  defendants 
admitted  that  under  the  evidence,  as  it 
stood,  each  of  them  was  liable  to  the  plain- 
tiff for  damages,  but  contended  that  the 
amount  was  only  $30.  The  following  facts 
also  appeared  from  the  record:  The  goods 
were  shipped  on  a  released  bill  of  lading, 
wherein  they  were  valued  at  $5  per  hundred 
pounds,  with  a  freight  rate  approved  by  the 
Corporation  Commission.  The  following  were 
the  approved  rates  on  household  goods,  cal- 
culated by  100  pounds,  to  be  carried  100 
miles:  (1)  Unlimited  in  value  and  unreleas- 
ed,  classified  as  double  first-class,  Ate  96 
cents.  (2)  Unlimited  in  value  but  released, 
first-class  rate  48  cents.  (3)  Limited  in  value 
to  $5  per  hundredweight,  but  unreleased, 
first-class  rate  48  cents.  (4)  Limited  to  $5 
in  value  and  released,  fourth-class  rate  24 
cents.  The  goods  were  shipped  under  the 
last-named  classification  and  rate.  The  por- 
tion of  goods  lost  weighed  600  pounds,  whicli, 
according  to  the  valuation  specified  in  the 
bill  of  lading,  would  amount  to  $30.  The 
jury  found  that  the  goods  lost  were  worth 
$250.  The  question  presented  to  the  jury 
on  the  issue  agreed  upon  was,  What  was  the 
actual  value  of  the  goods  lost  by  the  defend- 
ants? The  question  submitted  to  the  court 
under  the  admitted  facts  of  the  case  and  the 
verdict  was,  "Shall  the  plaintiff  recover 
$250,  the  value  of  the  articles  lost  as  found 
by  the  jury,  or  $30,  the  value  of  the  articles 
as  specified  in  the  bill  of  ladingr'  On  the 
verdict,  judgment  was  rendered  in  favor  of 
the  plaintiff  for  $250,  and  the  defendants  ex- 
cepted and  appealed. 

F.  H.  Busbee  &  Son,  for  appellants.  A.  D. 
Wardf  for  appellees. 

HOKE,  J.  (after  stating  the  facts).  It  is 
the  law  of  this  state  that  a  common  car- 
rier may  relieve  itself  from  liability  as 
an  insurer  upon  a  contract  reasonable  in  its 
terms  and  founded  upon  a  valuable  consid- 
eration, but  it  cannot  so  limit  its  responsi- 
bility for  loss  or  damage  resulting  from  its 
negligence.  In  Capehart  v.  Railroad,  81  N. 
C.  438,  81  Am.  Rep.  505,  Ashe,  J.,  comment- 
ing on  several  decisions  as  to  the  right  of 
a  common  carrier  by  contract  to  restrict  its 
liability,  thus  sums  up  the  matter:  "That 
a  common  carrier,  being  an  insurer  against 
all  loss  and  damage  except  those  occurring 
from  the  act  of  God  and  the  public  enemy, 
may,  by  a  special  notice  brought  to  the  knowl- 
edge of  the  owner  of  goods  delivered  for 
transportation  or  hj  express  contract,  re- 


strict its  liability  as  an  insurer  where  there 
is  no  negligence  on  its  part  (2)  That  a  com- 
mon carrier  cannot,  even  by  contract,  limit 
its  responsibility  for  loss  or  damage  resulting 
from  its  want  of  the  due  exercise  of  ordi- 
nary care."  Elsewhere  in  the  opinion  it  is 
held,  as  stated,  that  a  contract  restricting 
liability  as  an  insurer  must  be  for  valuable 
consideration  and  reasonable  in  its  terms. 
The  defendants  having  received  the  goods 
for  transportation  as  a  common  carrier  and 
failed  to  deliver  on  demand,  and  also  admit- 
ting both  loss  and  responsibility,  the  law 
will  presume  such  loss  attributable  to  the 
defendants'  negligence.  Mitchell  v.  Railroad, 
124  N.  C.  236,  82  S.  E.  671,  44  L.  R.  A.  515; 
Hosiery  Go.  v.  Railroad,  131  N.  C.  238,  42 
S.  E.  602;  Parker  v.  Railroad,  133  N.  a  335, 
45  S.  E.  658,  63  L.  R.  A.  827.  This  presump- 
tion of  the  law,  arising  from  the  facts  prov- 
ed and  admitted,  is  confirmed  by  the  state- 
ment that  the  goods  were  shipped  '^released*'; 
that  is,  released  from  liability  against  which 
the  defendants  were  permitted  to  contract 
to  wit  loss  occasioned  otherwise  than  by 
their  negligence. 

We  have  it,  then,  established  that  the 
defendants,  by  their  negligence  as  common 
carriers,  caused  the  loss  of  the  plaintiffs' 
household  goods  delivered  to  them  for  trans* 
porta tion,  to  the  pecuniary  value  of  $250; 
that  by  the  valuation  specified  in  the  bill  of 
lading  the  amount  of  the  loss  is  limited  to 
$30;  and  the  question  presented  to  the  court 
is,  for  which  sum  shall  judgment  be  ren- 
dered? It  is  the  law  of  this  state,  declared 
by  repeated  decisions,  that  common  carriers 
are  not  permitted  to  contract  against  loss 
occasioned  by  their  own  negligence.  They 
can  contract  neither  for  total  nor  for  par- 
tial exemption  from  loss  so  occasioned. 
Capehart  v.  Railroad,  supra;  Gardner  v. 
Railroad,  127  N.  C.  293,  87  S.  B.  328.  The 
same  doctrine  is  very  generally  accepted  in 
other  jurisdictions.*  It  would  be  an  idle 
thing  for  the  courts  to  declare  the  principle 
that  contracts  for  total  exemption  from 
such  loss  are  subversive  of  public  policy  and 
void,  and  at  tbe  same  time  permit  and  up- 
hold a  partial  limitation  which  could  avail 
to  prevent  anything  like  adequate  and  sub- 
stantial recovery  by  the  shipper.  Therefore 
it  is  held  that  any  limitaUon  of  liabUity 
by  contract  designed  for  the  purpose  is  for- 
bidden. Hosiery  Oo.  v.  Railroad,  supra.  In 
Gardner  v.  Railroad,  supra*  it  Is  said:  *1t  is 
a  well-settled  rule  of  law,  practically  of  uni- 
versal acceptance,  that  for  reasons  of  public 
policy  a  common  carrier  is  not  permitted, 
even  by  express  stipulation,  to  exempt  itself 
from  loss  occasioned  by  its  own  negligence** 
siting  Steam  Co.  v.  Phoenix  Ins.  Co.,  129 
U.  S.  397,  9  Sup.  Ot.  469,  82  L.  Ed.  788,  and 
numerous  other  decisions.  It  is  further  said: 
"The  measure  of  such  liability  is  necessarily 
the  amount  of  the  loss,  and  If  the  common 
carrier  is  permitted  to  stipulate  that  it  shall 
be  liable  only  for  *n  amount  greatly  li 
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than  the  ralue  of  the  property  so  lost— 
that  is,  for  a  small  part  of  the  loss— it  is 
thereby  exempted  pro  tanto  from  the  results 
of  its  own  negligence,  finch  a  course,  if  per- 
mitted, would  practically  evade  the  decisions 
of  the  cotuts  and  nullify  the  settled  policy 
of  the  law."  In  Moulton  y.  Railroad,  31  Minn. 
89,  16  N.  W.  407,  47  Am.  Rep.  781,  it  Is 
said:  *The  same  reasons  which  forbid  that 
a  common  carrier  should,  even  by  express 
contract,  be  absolved  from  liability  for  its 
own  negligence,  stands  also  in  the  way  of 
any  arbitrary  preadjustment  of  the  measure 
of  damages  whereby  the  carrier  is  relieved 
from  such  liability.  It  would,  indeed,  be  ab- 
snrd  to  say  that  the  requirement  of  the 
law  as  to  such  responsibility  of  the  carrier 
Is  absolute  and  cannot  be  laid  aside,  even 
by  the  agreement  of  the  parties,  but  that 
one-half  or  three-foiurths  of  this  burden, 
which  the  law  compels  the  carrier  to  bear, 
may  be  laid  aside  by  means  of  a  contract 
limiting  the  recovery  of  damages  to  one-half 
or  one-quarter  of  the  known  value  of  the 
property.  This  would  be  mere  evasion, 
which  would  not  be  tolerated."  In  Express 
Co.  ▼.  Backman,  28  Ohio  3t  156,  it  is  said: 
'To  permit  carriers  to  fix  a  limitation  for 
the  amount  of  their  liability  for  negligence, 
is,  in  effect,  to  permit  them  to  exempt  them- 
selves from  such  liability."  In  Hutchinson 
on  Carriers,  250,  the  doctrine  is  thus  stated: 
*'A  majority  of  the  authorities  in  the  United 
States  hold  that  it  is  contrary  to  public  pol- 
icy to  permit  the  carrier  to  stipulate  for 
exemption  from  the  effects  of  the  negli- 
gence of  himself  or  his  servants;  and  it  is 
also  held  by  a  majority  of  the  courts  that 
a  contract  limiting  the  liability  of  the  car- 
rier to  a  certain  sum  in  case  of  loss — that  la, 
contracts  designed  to  secure  a  partial  ex- 
emption from  liability — ^whlle  valid  and  con- 
clusive where  the  loss  is  occasioned  by  some- 
thing other  than  the  carrier's  negligence^ 
cannot  be  allowed  where  the  loss  was  occa- 
sioned by  ttke  negligence  of  himself  or  his 
servant,  but  that  in  such  case  the  owner 
may  recover  the  full  value  of  the  goods." 

The  defendants  do  not  seriously  contend 
that  such  is  not  the  law  of  this  state,  nor  do 
they  controvert  the  position  that  they  would 
ordinarily  be  responsible  for  the  amount  of 
the  loss  established  by  the  verdict  of  the 
jury.  It  is  claimed  by  the  defendants,  how- 
ever, that  the  amount  of  recovery  against 
them  could  only  be  for  $80,  because  the 
value  to  that  amount  was  fixed  und»  the 
rating  established  and  sanctioned  by  the  Cor- 
poration Commission;  that  the  defendants 
are  compelled  to  take  the  goods  at  that 
rate,  and,  as  they  can  only  charge  the  rate, 
they  should  only  be  held  to  the  valuation 
which  is  made  the  basis  of  the  rate.  This 
position  is  plausible,  but  not  convincing.  In 
the  first  place,  it  is  fair  to  conclude  that  the 
Corporation  Commission  intended  that  this 
regulation  should  be  in  accordance  with  law, 
and  that  the  valuation  should  only  obtain 


in  case  of  loss  not  arising  from  negllgeofje. 
But  if  it  were  otherwise,  the  result  would 
be  the  same.  The  commission  is  authorized 
to  make  just  and  reasonable  rates  of  freight, 
but  it  has  no  power  to  change  the  law,  nor 
to  make  a  rate  based  upon  any  such  idea; 
and  if  this  regulation  has  the  necessary  ef- 
fect of  enabling  the  common  carriers  of  the 
state,  in  shipments  of  this  kino,  to  evade 
their  responsibility  for  negligence,  the  conclu- 
sion is  not  th^t  the  law  is  thereby  changed, 
but  that  the  regulation  itself  is  invalid. 
We  are  satisfied  that  in  this  instance  both 
the  commission  and  the  railroads  were 
prompted  by  a  laudable  motive  to  afford  ship- 
pers of  small  means  a  lower  freight  rate. 
But  we  cannot  allow  such  consideration  in  a 
particular  case  to  change  the  rule  of  law 
that  we  here  uphold.  It  is  one  in  which 
the  entire  public  is  interested  as  well  as 
the  individual  shipper,  established  and  ad- 
hered to  for  grave  and  weighty  reasons,  and 
necessary  for  the  protection  of  the  great 
body  of  shippers.  A  principle  so  vital  to 
the  public  interest  should  not  be  altered  or 
weakened  because,  in  a  given  instance,  the 
motive  is  good  and  the  particular  result  de- 
sirable. If  this  valuation  entered  as  an  es- 
sential element  into  the  rate  here  contend- 
ed for,  and  the  result  would  enable  carriers 
to  evade  the  law,  the  rate  itself  is  invalid, 
and  to  that  extent  is  not  a  binding  regula- 
tion. 

There  is  a  class  of  cases  which  permits  the 
shipper  and  carrier  to  make  an  agreed  valua- 
tion of  goods  delivered  for  transportation, 
and  which,  under  certain  circumstances  in 
case  of  loss,  will  hold  the  shipper  to  the 
agreed  valuation,  though  this  be  less  than 
the  actual  value,  and  though  the  loss  be  oc- 
casioned by  the  carrier's  negligence.  In 
some  jurisdictions,  contracts  of  this  kind  are 
not  sanctioned  in  respect  to  loss  occasioned 
by  negligence.  In  others,  such  agreements 
are  upheld  where,  the  carrier  being  without 
knowledge  or  notice  as  to  the  true  value,  the 
parties  agree  upon  a  valuation  of  the  par- 
ticular goods  shipped,  approximating  the 
average  value  of  ordinary  goods  of  like  kind, 
and  make  such  valuation  the  basis  of  a  just 
and  reasonable  shipping  rate.  In  yet  others, 
such  agreements  would  seem  to  be  upheld 
where  the  agreed  valuation  is  known  to  he 
less  than  the  actual  value,  provided  the  same 
are  fairly  entered  into  and  made  the  basis 
of  the  shipping  rate.  But  in  none  of  these  is 
the  valuation  relied  upon  in  this  bill  of  lading 
sanctioned  or  justified  to  the  extent  here 
claimed  for  it  So  far  as  we  can  discover, 
all  of  them  condemn  an  effort  to  limit  lia- 
bility for  negligence  by  a  uniform  predeta> 
mined  valuation  arbitrarily  fixed,  and  placed 
in  a  printed  bill  of  lading  without  any  refer- 
ence to  the  actual  value  of  the  property,  and 
without  any  estimate  made  or  attempted  to 
value  the  property  of  the  particular  ship- 
ment, more  especially  where  the  difference 
between  the  stipulated  and  actual  value  i» 
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80  pronounced  that  the  evident  purpose  and 
necessary  effect  are  to  practically  deny  re- 
covery for  negligence.  The  better  consider- 
ed authorities,  as  far  as  we  recall,  forbid  and 
condemn  a  limitation  of  liability  for  negli- 
gence under  the  circumstances  here  describ 
ed.  See  Moulton  v.  Railroad,  supra;  Rail- 
road V.  Keener,  93  6a.  806,  21  S.  B.  287; 
Railroad  v.  Wynn,  88  Tenn.  320,  14  S.  W. 
311;  WiUock  V.  Railroad,  166  Pa.  184,  30  Ati. 
948,  27  L.  R.  A.  228,  45  Am.  St  Rep.  674; 
E}xpres8  Ck>.  v.  Backman,  supra.  Railroad 
V.  Keener  was  a  case  very  much  like  the  one 
we  are  now  considering.  In  that  case  Sim- 
mons, J.,  in  delivering  the  opinion  of  the 
court,  said:  ''Where  a  shipper  enters  into 
an  express  contract  with  a  common  carrier 
by  which  he  agrees,  in  consideration  of  a 
reduced  rate  of  freight,  that  the  carrier  shall 
not  be  liable  for  more  than  a  stated  sum  in 
case  the  goods  shipped  are  lost  while  in  the 
carrier's  possession,  the  contract  will  be  up- 
held as  to  loss  not  involving  negligence  on 
the  part  of  the  carrier,  but  carriers  cannot 
by  any  special  contract  exempt  themselves 
from  liability  for  loss  occasioned  by  their 
negligence,  and  this  is  so  as  well  where  the 
contract  provides  for  partial  or  limited  ex- 
emption as  where  it  contemplates  total  ex- 
emption from  liability."  After  stating  that 
under  certain  circumstances  an  agreed  valua- 
tion will  be  upheld,  Judge  Simmons  con- 
tinues: "But  the  principle  which  relieves 
the  carrier  from  liability  for  more  than  the 
agreed  value  does  not  apply  where  the  valua- 
tion is  merely  arbitrary  and  fixed  without 
reference  to  the  real  value  of  the  goods,  and 
this  is  understood  by  the  carrier  as  well  as 
the  shipper.  In  the  present  case  there  is  no 
Inquiry  on  the  part  of  the  carrier  as  to  the 
value  of  the  goods,  and  it  is  clear  that  a 
valuation  of  $5  per  hundred  pounds  for  wear- 
ing apparel  and  household  goods,  indiscrim- 
inately, could  not  have  been  understood  to 
represent  their  actual  value.  The  contract 
in-  question  was  simply  an  attempt  to  limit 
the  liability  of  the  carrier  without  regard  to 
the  actual  value  of  the  property,  and  it  fol- 
lows from  what  we  have  said  that  it  was  in- 
operative for  that  purpose  if  the  loss  was  oc- 
casioned by  negligence  on  the  part  of  the  de- 
fendant There  being  no  explanation  as  to 
how  the  loss  occurred,  the  presumption  is 
that  it  resulted  from  the  defendant's  negli- 
gence." 

It  is  not  claimed  here  that  the  carrier  was 
misled  or  deceived  in  any  way  as  to  the  kind 
or  value  of  these  goods.  There  is  neither 
allegation  nor  issue  addressed  to  any  such 
question,  and,  as  we  understand  it,  the  d^ 
fendants  did  not  intend  or  desire  to  raise  it 
Some  of  the  goods  lost  were  perhaps  not 
correctly  classified  as  household  goods,  but 
the  amount  properly  described  as  household 
goods  was  more  than  sufildent  to  justify  the 
verdict  As  a  matter  of  fact  no  inquiry  was 
made  about  the  value  of  the  goods,  and  no 
statement  made  concerning  them  one  way 


or  the  other.  The  agent  Just  classified  them 
at  the  established  rate  and  uniform  valua- 
tion provided  for  by  the  regulation  and  print- 
ed in  the  bill  of  lading,  and  no  effort  was 
made  to  estimate  or  put  any  value  on  the 
goods  of  this  particular  shipment  The  de- 
fendants rest  their  defense,  and,  as  we  un- 
derstand, desired  to  rest  it  on  the  sole 
ground  that  they  received  the  goods  at  a 
rate  and  on  a  valuation  established  and  sanc- 
tioned by  the  Corporation  Commission,  and 
claim  that  by  virtue  of  such  regulation  the 
recovery  is  limited  to  |5  per  hundred  pounds, 
amounting  in  the  goods  lost  to  $30.  We  de- 
clare our  opinion  to  be  that  the  valuation 
does  not  restrict  the  liability  of  the  carriers 
for  losses  arising  from  their  negligence,  and 
that  the  rules  of  the  Corporation  Commission 
could  give  it  no  such  effect  even  If  so  in- 
tended. The  plaintiff  is  entitled  to  recover 
the  full  amount  of  his  loss  as  declared  by 
the  verdict  of  the  jury. 

The  judgment  of  the  court  below  is  af- 
firmed. 


ass  N.  C.  1JB») 
CTJRRIE  et  a!,  t.  JONES. 

(Supreme  Court  of  North  Carolina.    April  18, 

1905.) 

ACTION  TO  BECOVEB  SHABE8  OF  CORPORATIOIT 
STOCK— INJUNCTION  AGAINST  DISPOSAL  OF 
SHARES  PENDENTE  LIT1>— BQUITT  JUBISDIG- 
TION. 

In  a  suit  to  recover  shares  of  stock  in  a 
corporation,  injunctive  relief  against  the  defend- 
ant's disposal  of  the  shares,  being  more  benefi- 
cial and  complete  than  any  relief  available  at 
law,  is  more  readily  granted  than  in  the  case 
of  ordinary  personal  property. 

[Ed.  Note. — ^For  cases  in  point  see  voL  27, 
Cent  Dig.  Injunction,  S  95.] 

Appeal  from  Superior  Court  of  Montgom- 
ery County;  Justice,  Judge. 

Action  by  J.  A.  Currie)and  others  against 
M.  L.  Jones.  fYom  an  order  dissolving  a  re- 
straining order,  and  denying  plaintiffs'  mo- 
tion to  continue  the  same  till  the  filnal  hear- 
ing, plaintiffs  appeal.    Reversed. 

Adams,  Jerome  Ss  Armfield  and  W.  J.  Ad- 
ams, for  appellants.  B.  B.  Raper  and  C.  W. 
Tillett,  for  appellee. 

PER  CURIAM.  The  plaintiffs  bring  fhfs 
action  for  the  recovery  of  44,454  shares  of 
the  capital  stock  of  the  lola  Mining  Com- 
pany, now  admitted  to  be  in  the  possession 
of  the  defendant  as  well  as  for  an  account- 
ing for  the  dividends  and  profits  accruing 
thereon.  It  appears  that  a  restraining  order 
was  issued,  enjoining  the  defendant  from 
disposing  of  the  shares  of  stock,  which  order 
was  returnable  on  February  13,  1906,  before 
Judge  Justice.  At  the  hearing  he  dissolved 
the  restraining  order,  and  denied  the  motion 
of  the  plaintiffs  to  continue  the  same  till  the 
final  hearing. 

The  subject  of  the  litigation — ^being  shares 
of  stock  in  a  corporation — differs,  in  so  far 
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as  InJunctlTe  relief  to  concerned,  from  •rdl- 
nary  personal  property.  2  Story,  Eq.  907;  2 
Dan.  Gb.  PI.  &  Pr.  1052.  In  relation  to  such 
property  tbe  equitable  remedy  la  more  bene- 
ficial and  complete  than  any  the  law  can 
give.  Osbom  t.  U.  8.  Bank,  22  U.  S.  8i5,  6 
L.  Bd.  204. 

We  are  of  opinion  that  the  present  statoa 
of  the  shares  of  stock  should  be  preserved 
pending  the  trial  of  the  issues  raised  by  the 
pleadings,  so  that,  in  case  of  recovery  by  the 
plaintiffs,  their  victory  may  not  be  a  barren 
one.  After  a  careful  examination  and  con- 
sideration of  the  pleadings  and  of  the  sev- 
eral affidavits  and  exhibits  in  the  record,  we 
are  of  (pinion  that^  in  order  to  fully  protect 
the  rights  and  Interests  of  all  parties,  the 
Injunction  should  be  continned  till  the  final 
hearing,  provided  the  plaintiffs  execute  and 
file  a  good  bond  In  a  sum  sufficient  to  in- 
demnify and  save  harmless  the  defendant 
from  any  damage  accruing  by  reason  of  the 
continuance  In  force  of  the  Injunction  order 
nntU  the  final  hearing.  The  order  should 
provide  further  that  at  any  time,  upon  rea- 
sonable notice  to  the  plaintiffs  or  their  coun- 
sel, the  defendant  shall  have  the  right  to 
have  the  injunction  order  dissolved,  and  the 
stock  released  from  its  operation,  upon  filing 
with  the  clerk  of  the  superior  court  of  Mont- 
gomery county  a  good  and  sufficient  bond, 
In  such  sum  as  the  judge  of  the  superior 
court  may  name,  conditioned  to  pay  such 
sum  as  the  value  of  said  stock  may  be  as- 
certained and  adjudged  to  be,  In  case  the 
plaintiffs  should  recover  the  same,  or  to  de- 
liver said  stock,  and  account  for  any  profits 
or  dividends  accruing  thereon,  and  to  abide 
by  and  fully  perform  and  discharge  the  final 
Judgment  of  the  court  in  this  action. 

The  cause  is  remanded  to  the  superior 
court  of  Montgomery  county,  with  leave  to 
the  parties  to  apply  at  once  to  the  judge  of 
the  superior  court  having  jurisdiction  for  the 
necessary  orders,  in  accordance  with  this 
opinion.  Let  the  costs  of  this  appeal  be  tax- 
ed equally  between  the  plaintiffs  and  the 
defendant 

Reversed  and  remanded. 


02S  N.  C.  169) 

HENDRIX  V.  COOLEEMBB  COTTON 

MILLS. 

(Sapreme  Court  of  North  Carolina.    April  18, 

1905.) 

HASTEB  AND  SERVANT— P1SB80NAL  INJURIES^ 
MINOB  tXPljOTtB  —  DirriBS  OF  HASTBB  — 
FBKTOHT  ELEVATORS  —  NEGLIGENCE— N  BO  LI - 
OENCE  PEB  SB  — BURDEN  OF  PROOF  — EVI- 
DENCE. 

1.  In  an  action  against  an  employer  for  per- 
sonal injuries,  the  burden  of  proving  defend- 
ant's negligrence  was  on  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  §  S95.] 

2.  In  an  action  against  an  employer  for  per- 
sonal injuries,  plaintiff  had  the  burden  of  prov- 

50  S.E.— 36 


ing  not  only  defendant's  negligence,  bnt  also 
that  such  negligence  caused  the  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  H  805,  897, 

8.  In  an  action  against  an  employer  for  per- 
sonal injuries  received  while  on  a  freight  ele- 
vator, all  the  circumstances  attending  the  oc- 
currence were  to  be  considered  in  determining 
whether  or  not  it  resulted  from  actionable  neg- 
ligence on  defendant's  part. 

4.  In  an  action  by  a  mill  hand  against  his 
employer  for  personal  Injuries  received  while 
on  a  freight  elevator,  defendant  held  not  requir- 
ed to  furnish  a  passenger  elevator. 

5.  The  court  cannot  say  that  it  Is  negligence 
per  se  to  send  minor  operatives  in  a  mill  to  car- 
ry small  boxes  of  goods  upstairs  on  a  freight 
elevator  in  good  order,  and  in  charge  of  a 
competent  man. 

a  Plaintiff,  a  mill  hand,  12  years  old,  was  di- 
rected to  take  some  boxes  of  goods  upstairs  on 
a  freight  elevator,  and.  while  ascending,  readi- 
ed out  to  get  his  hat,  which  another  employ^  had 
thrown  on  the  second  floor  of  the  mill,  and 
caught  his  knee,  and  was  injured.  He  had  used 
the  elevator  10  or  12  times  before,  and  on  en- 
tering it  '^squatted  down,"  and  was  in  a  place 
of  safety.  The  elevator  was  in  good  order,  and 
in  charge  of  a  competent  man,  and  there  was  no 
evidence  that  it  was  dangerous.  Held  not  to 
show  actionable  negligence  on  defendant's  part 

Appeal  from  Superior  Court,  Davie  Coun- 
ty ;  Cooke,  Judge. 

Action  by  Leander  Hendrlz  against  the 
Cooleemee  Cotton  Mills.  Judgment  for  plaln- 
tiil,  and  defendant  appeals.    New  trlaL 

The  plaintiff  sued  to  recover  damages  for 
an  Injury  received  while  going  up  on  a  freight 
elevator  of  the  defendant's  mill. 

T.  B.  Bailey,  P.  H.  C.  Cabell,  and  B.  L. 
Gaither,  for  appellant  Watson,  Buxton  A 
Watton  and  Manly  &  Hendren,  for  appellee. 

BROWN,  J.  All  the  evidence  tended  to 
prove  that  the  plaintiff  at  the  time  of  the  in- 
jury was  a  boy  12  years  of  age ;  that  he  was 
a  floor  sweeper  at  the  defendant's  mill,  and 
occasionally  helped  Pink  Foster  take  small 
boxes  of  quills  on  the  freight  elevator  up  to 
the  third  story  spinning  rooms,  and  had  used 
it  10  or  12  times.  The  plaintiff  gives  the 
following  account  of  the  injury:  "The  day 
I  got  hurt,  Pink  Foster  came  to  me  to  help 
him  take  up  the  quills  for  the  weaving  room. 
I  told  him  I  would  do  it  if  the  boss  man  said 
so.  Foster  went  off  to  see  the  boss,  and, 
when  he  came  back,  in  consequence  of  what 
he  said  Foster  and  1  picked  up  the  quills  and 
put  the  box  on  the  elevator.  It  was  not  my 
regular  business  to  take  up  the  quills.  I 
only  went  when  I  had  nothing  else  to  do  or 
when  directed  to  do  so  by  the  boss.  The  tak- 
ing up  the  quills  and  conveying  them  to  the 
spinning  room  was  Pink  Foster's  regular  busi- 
ness. Nobody  ever  gave  me  any  instructions 
about  how  to  do  when  I  went  upon  it  That 
was  the  only  elevator  I  ever  saw.  When  we 
got  on  the  elevator  that  time,  I  squatted  down 
at  the  end  of  the  box  we  were  taking  up. 
The  elevator  was  moving  up.  Jim  Thornton 
was  right  behind  me,  and  he  threw  my  hat 
off  on  the  cardroom  floor.     [Ths^  was  tlie 
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second  floor,  the  spinning  room  being  the 
third  floor.]  I  reached  out  to  get  my  hat  on 
the  cardroom  floor,  and  my  knee  was  caught, 
but  I  do  not  know  how."  There  was  other 
evidence,  but  nothing  that  contradicted  the 
plaintiff's  own  version  of  the  occurrence. 

In  the  view  we  take  of  this  case,  It  is  un- 
necessary to  consider  the  numerous  prayers 
for  instructions  and  the  exceptions  appearing 
in  the  record. 

The  defendant  asked  the  court  to  instruct 
the  Jury,  in  substance,  that  notwithstanding 
the  plaintiff  was  a  minor  about  12  years  of 
age,  and  independent  of  any  questions  of  as- 
sumption of  risk  and  contributory  negligence, 
unless  the  jury  flnd  from  the  evidence  that 
the  negligence  of  the  defendant  was  the  proxi- 
mate cause  of  the  injury,  the  jury  must  flnd 
the  first  issue  "No.''  This  instruction  was 
not  given,  and  the  defendant  excepted.  The 
question  of  proximate  cause  generally  arises 
when  contributory  negligence  is  pleaded,  and 
It  becomes  material  to  ascertain  the  particu- 
lar negligence  which  caused  the  Injury — 
whether  that  of  the  plaintiff  or  the  defend- 
ant. It  has  been  variously  defined,  but  the 
generally  accepted  definition  is  the  one  given 
in  American  &  English  Enc  p.  485  (2d  Ed.): 
*'A  proximate  cause,  In  the  law  of  negligence, 
Is  such  a  cause  as  operates  to  produce  particu- 
lar consequences  without  the  intervention  of 
any  independent  unforeseen  cause,  without 
which  the  injuries  would  not  have  occurred." 
It  is  unnecessary  to  consider  whether  the 
questions  of  contributory  negligence  and  as- 
sumption of  risk  arise  In  this  case.  The 
burden  rests  first  on  the  plaintiff  to  satisfy 
the  jury,  in  all  cases  like  this,  that  the  de- 
fendant committed  some  act  of  negligence,  or 
was  guilty  of  some  omission  of  duty  consti- 
tuting negligence,  and,  further,  that  such 
negligence  was  the  occasion  or  cause  of  the 
injury.  In  Edwards  v.  Ballroad,  129  N.  C 
82,  39  S.  E.  731,  it  is  said  that  ''the  negli- 
gence of  the  defendant,  no  matter  how  great, 
would  not  of  itself  have  rendered  it  liable, 
unless  It  had  contributed  to  the  death  of  the 
plaintiff's  Intestate."  All  the  authorities 
agree  that  all  the  circumstances  attending 
such  an  occurrence  as  is  described  in  the 
record  are  to  be  considered  in  determlnlilg 
whether  it  resulted  from  actionable  negli- 
gence upon  the  part  of  the  defendant,  or  only 
an  accident,  and  hence  not  actionable,  howev- 
er unfortunate  it  may  be. 

The  Injury  to  the  plaintiff  was  not  caused 
by  any  defective  machinery,  nor  was  he 
placed  at  work  upon  dangerous  machinery 
without  proper  Instructions.  He  was  a  floor 
sweeper,  and,  we  presume,  a  boy  of  average 
Intelligence,  as  there  is  no  evidence  to  the  con- 
trary. He  also  occasionally  helped  Pink  Fos- 
ter carry  small  boxes  of  quills  on  the  elevator 
to  the  spinning  room,  on  the  third  floor.  The 
defendant  was  not  required  to  furnish  a  pas- 
senger elevator.  There  is  no  evidence  that 
the  freight  elevator  was  out  of  order  or  dan- 
ferons  for  persons  to  go  od.    On  the  occa- 


sion when  the  plaintiff  was  hurt,  it  was  in 
charge  of  Thomas  Plummer,  a  grown  man.  Mr. 
Shore  was  on  It,  and  also  three  boys,  one  of 
whom  was  the  plaintiff,  on  his  way  with 
Foster,  taking  the  boxes  to  the  spinning  room, 
on  the  third  floor.  When  the  boy  threw  the 
plaintifTs  hat  out  on  the  cardroom  floor  as 
the  elevator  was  passing  it  in  its  ascent,  the 
plaintiff,  doubtless  yielding  to  a  natural  im- 
pulse, reached  out  of  the  ascending  elevator 
to  recover  his  hat,  and  his  leg  was  caught 
and  injured.  The  plaintiff  had  used  this  ele- 
vator 10  or  12  times,  and  was  therefore  ac- 
customed to  it  When  he  got  on  the  elevator, 
the  plaintiff  was  prudent  enough  to  "squat 
dovm,"  and  was  evidently  in  a  place  of  safe- 
ty. Had  not  Thornton  thrown  off  the  plain- 
tiff's hat,  or  had  the  plaintiff  waited  till 
the  elevator  stopped  at  the  third  floor,  and 
then  come  back  for  It,  he  would  not  have  been 
hurt.  We  are  not  prepared  to  say  that  It  is 
negligence  per  se  to  send  minor  operatives 
in  a  mill  to  carry  small  boxes  of  goods  up- 
stairs on  a  freight  elevator  in  good  order,  and 
in  charge  of  a  competent  man.  Such  work  is 
evidently  necessary.  But  assuming  It  was 
negligence,  under  the  facts  of  this  case  as 
testified  to  by  the  plaintiff  and  all  the  wit- 
nesses, it  was  not  the  cause  of  the  Injury. 
In  Gallaher  v.  Ballroad,  87  La.  Ann.  288,  it  is 
said  that  "if  the  accident  happened  from  a 
sudden  and  unanticipated  act,  whl^  Is  the 
result  of  the  thoughtless  Impulse  of  a  child, 
of  which  human  forethought  could  not  be 
prescient,  no  liability  attaches  to  the  em- 
ployer." This  rule  does  not  result  from 
holding  a  child  chargeable  with  contributory 
negligence,  but,  as  Mr.  Bishop  says  in  arti- 
cle 575  of  his  work  on  Noncontract  Law,  from 
the  fact  that  under  such  circumstances  there 
is  no  actionable  negligence  on  the  part  of  the 
person  whose  conduct  is  alleged  to  be  wrong- 
ful. 

We  are  of  opinion  that,  upon  all  the  evi- 
dence, the  injury  to  the  plaintiff  was  '*an 
unforeseen  event  from  a  known  cause,"  and 
was  not  the  result  of  any  actionable  negli- 
gence on  the  part  of  the  defendant 

New  trlaL 


(U8  N.  a  60) 

STEWABT  T.  VAN  DBVBNTEB  GABPET 

CO. 

(Supreme  Court  of  North  Carolina.    April  11, 

1905.) 

HA8TEB    AND     SBBVANT— KUBVATOBS— INBTBUO- 

TIONS— XLIMINATIIVO   KVIDBNCB— BBS 

IPSA  LOQUITUB. 

1.  In  an  action  for  injories  by  an  elevator,  an 
instruction  that  if  the  appliances  in  common 
use  on  elevators  were  not  provided  by  defend- 
ant, ete.»  Is  erroneous,  in  the  absence  of  evi- 
dence that  defendant  had  failed  to  equip  the 
elevator  with  appliances  in  conmion  use. 

2.  In  an  action  for  injuries  by  an  elevator,  an 
instruction  that,  where  the  employer's  negli- 
gence is  continuing,  there  can  be  no  contribu- 
tory negligence  by  the  employ^  which  discharges 
the  employer»  is  erroneous»  as  elimJnsting  evi< 


N.CO 


STEWART  ▼.  VAN  DEVENTER  CARPET  CO. 


S63 


dence  that  plaintiff  was  injured  by  reason  of 
his  disobedience  of  orders  not  to  use  the  eleva- 
tor. 

8.  The  doctrine  of  res  ipsa  loquitur  does  not 
dispense  with  the  requirement  that  the  party 
who  alleges  negligence  must  prove  the  fact,  but 
relates  only  to  the  mode  of  proving  it ;  the  fact 
of  the  accident  furnishing  merely  some  evidence 
for  the  jury,  which  requires  defendant  to  go 
forward  with  his  proof. 

[Bd.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  |S  218.  224,  225.] 

4.  Where,  in  an  action  for  injuries  by  an  ele- 
vator, the  evidence  does  not  disclose  any  distinct 
act  of  negligence  of  defendant,  or  any  specific 
defect  in  the  elevator,  the  jury  should  be  in- 
structed that  their  verdict  must  not  be  founded 
on  mere  conjecture,  but  the  proof  must  fairly 
tend  to  show  that  negligence  in  fact  existed  and 
caused  the  injury. 

Appeal  from  Superior  Court,  GuUford 
County;   Bryan,  Judge. 

Action  by  W.  N.  Stewart  against  the  Van 
Deventer  Carpet  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

This  action  was  brought  to  recover  dam- 
ages for  Injuries  received  by  plaintiff,  an 
employ^  of  the  defendant,  by  the  fall  of  a 
freight  elevator  on  which  at  the  time  he  was 
riding,  as  he  alleges,  In  the  performance  of 
his  duty.  The  evidence  Introduced  by  the 
plaintiff  tended  to  show  that  his  duty  was  to 
carry  filling  and  warps  from  the  first  to  the 
second  floor  of  the  mill.  This  was  done  by 
putting  the  load  on  the  elevator  and  op- 
erating It  himself.  At  the  time  of  the  in- 
Jury  he  had  about  50  pounds  of  filling  and 
warps  on  the  elevator,  which  was  started  by 
pulling  a  rope.  When  the  rope  was  pulled* 
the  brake  was  released,  and  the  elevator 
would  rise;  and,  when  the  rope  was  turned 
loose,  It  would  stop.  The  elevator  was  mov- 
ed up  and  down  by  a  cable  attached  at  one 
of  its  ends  to  the  carriage,  and  at  the  other 
to  a  heavy  weight;  the  cable  winding  over 
a  drum  three  or  four  times.  Plaintiff  had 
been  operating  the  elevator  since  the  Ist  day 
of  February.  In  September,  when  he  was 
hurt,  he  was  carrying  a  load  of  filling  and 
warps  on  the  elevator;  and,  when  he  reached 
the  second  floor,  it  fell  and  injured  him. 
Plaintiff  did  not  know  what  caused  the  falL 
He  denied  that  he  had  been  forbidden  by  the 
superintendent  or  his  assistant  to  use  the  el« 
evator,  and  Instructed  to  use  the  stairway 
Instead;  and  he  also  denied  that  there  was 
any  notice  posted  to  the  effect  that  employ^ 
should  not  use  the  elevator.  Plaintiff  and 
other  employes  were  in  the  habit  of  using 
the  elevator  without  objection.  There  was 
nothing  broken  about  the  elevator  to  plain- 
tiff's knowledge.  It  had  been  operated  by 
him  safely  that  morning,  and  for  some  time 
before  the  day  he  was  injured.  There  were 
no  safety  catches  on  the  elevator.  There 
was  evidence  on  the  part  of  defendant  tend- 
ing to  show  that  the  elevator  was  in  good 
condition,  as  shown  by  an  examination  of  a 
machinist  made  immediately  after  plaintiff 
was  injured.    There  was  evidence  showing 


the  proper  manner  of  operating  the  elevator 
and  of  handling  the  brake  rope;  one  of  the 
defendant's  witnesses  testifying  that  If  the 
operator  h<^d8  onto  the  brake  rope^  and  the , 
elevator  is  descending,  it  will  strike  the  floor,* 
and  the  drum  and  pulley  will  continue  to  un- 
wind the  coll,  and  make  a  slack  In  the  cable; 
that  the  slack  was  not  the  result  of  any  de- 
fect in  the  elevator,  but  of  carelessness  of 
the  operator  in  not  turning  loose  the  brake 
rope.  This  witness  stated  that,  when  he 
went  to  the  elevator  to  examine  it  after  the 
plaintiff  fell,  he  found  that  the  brake  rope 
had  been  taken  off,  the  elevator  had  been  al- 
lowed to  run  too  fast,  and  the  cable  had 
unwound  from  the  drum.  If  the  brake  had 
been  put  on  at  the  proper  time,  this  would 
not  have  happened.  The  witness  also  stated 
that  there  were  no  safety  catches  on  the  el- 
evator; that  he  had  seen  only  one,  and  that 
was  on  a  passenger  elevator.  There  was 
also  evidence  that  the  plaintiff  had  been 
forbidden  to  use  the  elevator,  and  told  to 
use  the  stairway,  and  that  notices  had  been 
posted  giving  lilve  Instructions  to  the  em- 
ployte.  At  the  close  of  the  testimony,  de- 
fendant moved  to  nonsuit  the  plaintiff,  and 
also  asked  for  special  instructions.  This  mo- 
tion and  the  prayers  for  instructions  were 
refused,  and  defendant  excepted,  as  It  did  to 
certain  instructions  given  by  the  court. 
There  was  a  verdict  for  the  plaintiff,  and  a 
motion  for  a  new  trial  by  defendant,  which 
being  overruled,  defendant  again  excepted. 
Judgment  for  plaintiff,  and  appeal  by  de- 
fendant 

King  &  Kimball,  for  appellant  John  A. 
Barrlnger,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  It 
is  unnecessary  to  consider  more  than  two  of 
the  defendant's  exceptions,  which  relate,  re- 
spectively, to  the  first  and  second  issues. 
The  court  charged  the  Jury  as  follows: 

"If  the  Jury  find  that  the  appliances  in 
common  use  upon  elevatora  were  not  provid- 
ed by  the  defendant,  and  that  plaintiff,  in 
discharging  his  duties,  was  injured  thereby^ 
then  you  will  answer  the  first  issue,  Tes.' 

"Where  the  negligence  of  an  employer  Is  a 
continuing  one,  as  the  failure  to  furnish  safe 
appliances  in  general  use,  there  can  be  no 
contributory  negligence  by  the  employ^ 
which  discharges  the  liability  of  the  em- 
ployer." 

The  flrat  of  these  instructions  was  erro- 
neous, because  there  was  no  evidence  that 
the  defendant  had  failed  to  equip  the  ele- 
vator with  appliances  in  common  use.  It  Is 
true  that  the  employer  must  adopt  and  use 
all  approved  appliances  which  are  in  general 
use.  Wltsell  v.  Railroad,  120  N.  C.  557,  27 
S.  B.  125;  Lloyd  v.  Hanes,  126  N.  C.  359,  35 
S.  E.  611;  Dorsett  v.  Mfg.  Co.,  131  N.  C.  262. 
42  S.  B.  612;  Marks  v.  Cotton  Mills.  135  N. 
C.  290,  47  S.  E.  432;  Bottoms  v.  Railroad, 
136  N.  a  472,  40  S.  E.  348.    But  whUe  this 
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Is  so,  there  mast  be  evidence  upon  which  the 
Jury  can  find  that  the  particular  appliance 
which  it  Is  claimed  the  employer  should  have 
(adopted  and  attached  to  his  elevator  was  in 
general  use.  It  Is  error  for  a  judge  to  base 
an  Instruction  upon  a  hypothetical  state  of 
facts,  or  upon  facts  of  which  there  is  no  evi- 
dence In  the  case.  This  Is  a  well-settled 
rule,  and  should  be  carefully  observed,  In  or- 
der that  the  Jury,  In  their  consideration  of 
the  case,  may  be  kept  strictly  within  the  lim- 
its of  the  evidence,  and  decide  the  case  upon 
the  facts,  and  not  upon  mere  conjecture  or 
surmise.  If  their  attention  is  diverted  from 
the  true  questions  involved  in  the  case,  and 
directed  to  irrelevant  matters,  their  conclu- 
sion cannot  be  relied  on  with  safety,  as  de- 
termining the  rights  of  the  parties  according 
to  the  law  and  the  evidence.  The  charge  of 
the  court  must  always  be  applicable  to  the 
facts  of  the  case.  King  v.  Wells,  94  N.  G. 
344;  Burton  v.  Mfg.  Ck).,  132  N.  C.  17,  43  S, 
E.  480;  Joines  v.  Johnson,  133  N.  G.  487,  45 
S.  E.  828.  A  like  reason  underlies  the  rule 
that  it  is  not  error  to  refuse  an  instruction 
asked  to  be  given  to  the  Jury  which  is  not 
supported  by  the  evidence.  Glark*8  Gode 
<3d  Ed.)  p.  535.  If  this  instruction  referred 
to  the  evidence  in  regard  to  safety  catches,  it 
was  erroneous,  as  It  does  not  appear  that 
they  were  generally  used  as  approved  appli- 
ances in  the  equipment  of  elevators.  The 
same  may  be  said  of  the  second  of  the  In- 
structions we  have  mentioned  as  having  been 
given  to  the  Jury.  It  is  assumed  therein  that 
there  had  been  a  failure  to  furnish  safe  ap- 
pliances in  general  use,  when  there  was  no 
evidence  to  support  the  assumption,  as  we 
have  already  shown.  It  may  be  further  said 
of  both  instructions  that  by  them  the  Jury 
were  told  that,  if  appliances  In  common  use 
were  not  provided  by  the  defendant  for  the 
elevator,  and  plaintift,.  while  he  was  in  the 
performance  of  his  duties,  was  injured  there- 
by, they  should  answer  the  first  issue  "Yes,** 
and  that  this  would  be  continuing  negligence^ 
which  would  exclude  plaintiff's  negligence,  if 
any,  from  the  consideration  of  the  Jury.  This 
confined  the  Jury  to  the  consideration  of  the 
defendant's  negligence  in  only  one  respect, 
whereas  there  was  evidence  that  the  plaintiff 
had  deliberately  violated  instructions  to  use 
the  stairway,  in  performing  his  work,  and 
not  the  elevator.  If  at  the  time  he  was  injur- 
ed the  plaintiff  was  doing  what  he  had  been 
forbidden  to  do,  and  using  the  elevator  con- 
trary to  orders,  when  he  should  have  used 
the  stairway,  his  employer  is  not  liable  for 
the  consequent  injury  to  him,  as  decided  by 
this  court  in  Whltson  v.  Wrenn,  134  N.  G. 
86,  46  S.  B.  17.  When  he  chose  to  disregard 
the  instructions  he  had  received,  and  do  the 
work  in  his  own  way,  the  resultant  Injury 
to  himself  will  be  referred  to  his  own  negli- 
gence or  willful  disobedience,  as  its  proxi- 
mate cause,  and  not  to  any  fault  of  his  em- 
ployer. The  master  owes  the  servant  no  duty 
with  respect  to  the  condition  of  machinery 


or  an  implement  which  the  servant  has  been 
positively  forbidden  to  use.  This  is  a  Just 
and  reasonable  principle,  and,  if  any  oth& 
rule  prevailed,  the  master  could  never  know 
at  any  time  the  nature  and  extent  of  his  lia- 
bility. Under  the  charge  of  the  court  as  to 
continuing  negligence,  this  defense  was  en- 
tirely excluded  from  the  consideration  of  the 
Jury.  It  is  true^  there  was  evidence  tending 
to  show  that  the  orders  of  the  defendant  to 
Its  employes  not  to  use  the  elevator  had  been 
continually  and  habitually  violated  by  them. 
This  required  the  court  to  present  to  the  Jury, 
by  proper  instructions^  the  effect  this  evi- 
dence would  have  upon  the  orders  of  the  de- 
fendant to  Its  employ^;  but  it  did  not  de- 
prive the  defendant  altogether  of  the  right  to 
have  its  version  of  the  facts  submitted  to  the 
Jury,  with  directions  as  to  the  law  applica- 
ble thereto,  so  that  the  case  could  be  decided 
under  the  law  according  as  the  Jury  might 
find  the  truth  to  be.  When  the  court,  by  the 
second  instruction,  made  the  question  of  the 
defendant's  negligence  turn  wholly  upon  the 
defectiveness  of  the  elevator,  it  rendered  use- 
less any  attempt  of  the  defendant  to  show 
that  the  plaintiff  was  Injured  not  by  its  negli- 
gence, but  solely  by  reason  of  his  disobedi- 
ence of  orders.  It  therefore  practically  elim- 
inated all  evidence  bearing  upon  that  ques- 
tion from  the  case.  And  yet  it  must  be  con- 
ceded that  if  the  plaintiff  liad  been  forbidden 
to  use  the  elevator,  and  he  and  the  other  em- 
ployte  had  not  habitually  disregarded  the 
order,  the  defendant  owed  him  no  duty  in  re- 
gard to  it,  as  it  was  not  a  machine,  imple- 
ment, or  apparatus  which  had  been  furnish- 
ed to  him  for  the  performance  of  his  work, 
but,  on  the  contrary,  something  which  he  had 
been  told  not  to  use.  It  follows  that  if  the 
Jury  had  taken  the  defendant's  view  of  the 
evidence,  and  found  that  plaintiff  was  at  the 
time  of  his  injury  acting  in  disobedience  of 
orders,  no  negligence  could  be  imputed  to  the 
defendant,  even  if  the  elevator  was  defective, 
as  defendant  omitted  no  duty  to  the  plaintiff 
in  respect  to  its  condition,  as  we  have  said, 
and  the  plaintiff's  own  act  in  disobeying  in- 
structions would,  in  law,  be  regarded  as  the 
proximate,  and.  Indeed,  l^e  only,  cause  of  his 
injury.  The  defendant  was  entitled  to  have 
this  view  of  the  case  submitted  to  the  Jury, 
but  the  charge  of  the  court  excluded  it 

There  was  much  discussion  by  counsel  of 
the  doctrine  of  res  ipsa  loquitur,  and  its  rele- 
vancy to  the  facts  of  this  case.  "The  thing 
speaks  for  itseir'  is  a  principle  applied  by 
the  law  where,  under  the  circumstances 
shown,  the  accident  presumably  would  not 
have  occurred  in  the  use  of  a  machine  if  due 
care  had  been  exercised,  or,,  in  the  case  of  an 
elevator,  when  in  Its  normal  operation  after 
due  inspection.  The  doctrine  does  not  dispense 
with  the  requirement  that  the  party  who  al- 
leges negligence  must  prove  the  fact,  but  re- 
lates only  to  the  mode  of  proving  it  The 
fact  of  the  accident  furnishes  merely  some 
evidence  to  go  to  the  Jury,  which  requires  the 
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defendaat  "to  go  forward  with  his  proof." 
The  rule  of  res  Ipsa  loquitur  does  not  re- 
lieTe  the  plaintifT  of  the  burden  of  showing 
negligence,  nor  does  It  raise  any  presumih 
tion  in  his  favor.  Whether  the  def ndant  In* 
troduces  evidence  or  not,  the  plaintiff  in  this 
case  will  not  be  entitled  to  a  verdict  unless 
he  satisfies  the  Jury  by  the  prexK>nderance  of 
the  evidence  that'  his  Injuries  were  caused 
by  a  defect  in  the  elevator  attributable  to  the 
defendant's  negligence.  The  law  attaches  no 
special  weight,  as  proof,  to  the  fact  of  an 
accident^  but  simply  holds  It  to  be  sufficient 
for  the  consideration  of  the  jury  even  In  the 
absence  of  any  additional  evidence.  Womble 
V.  Grocery  Co.,  135  N.  O.  474,  47  S.  Bl.  403; 
2  Labatt  on  Master  &  Servant,  S  834;  4 
Wlgmore  on  Evidence,  §  2509.  In  all  other 
respects  the  parties  stand  before  the  jury 
Just  as  If  there  was  no  such  rule.  The  judge 
should  carefully  Instruct  the  jury  as  to  the 
application  of  the  principle,  so  that  they  will 
not  give  to  the  fact  of  the  accident  any  great- 
er artificial  weight  than  the  law  imparts  to 
It.  Wlgmore,  In  the  section  just  cited,  says 
the  following  consideration  ought  to  limit  the 
doctrine  of  res  ipsa  loquitur:  (1)  The  ap- 
paratus must  be  such  that  In  the  ordinary  in- 
stance no  Injurious  operation  is  to  be  ex- 
pected, unless  from  a  careless  construction, 
Inspection,  or  user;  (2)  both  inspecflon  and 
user  must  have  been,  at  the  time  of  the  In- 
jury, in  the  control  of  the  party  charged; 
(3)  the  Injurious  occurrence  must  have  hap- 
pened irrespective  of  any  voluntary  action  at 
the  time  by  the  party  injured.  He  says  fur- 
ther that  the  doctrine  Is  to  some  extent 
founded  upon  the  fact  that  the  chief  evidence 
of  the  true  cause  of  the  Injury,  whether 
culpable  or  Innocent,  is  practically  accessible 
to  the  party  charged,  and  perhaps  Inaccessi- 
ble to  the  party  injured.  What  are  the  gen- 
eral limits  of  the  doctrine,  and  what  is  the 
true  reason  for  its  adoption,  we  will  not  now 
undertake  to  decide.  It  Is  established  In  the 
law  as  a  rule  for  our  guidance,  and  must  be 
enforced  whenever  applicable,  and  to  the 
extent  that  It  Is  applicable,  to  the  facts  of 
the  particular  case.  If  the  jury  find  that 
the  fall  of  the  elevator  was  caused  by  the 
plaintiff's  careless  handling  of  the  brake 
rope,  the  rule,  of  course,  would  cease  to  op- 
erate, nothing  else  appearing,  as  that  find- 
ing would  exclude  the  idea  of  any  defect  In 
the  elevator;  and  the  plaintiff  could  not  re- 
cover unless  the  jury  should  also  find  that 
the  elevator  was  not  supplied  with  approved 
appliances  In  general  use,  and  that  the  de- 
fendant's failure  so  to  supply  It  was  the  prox- 
imate cause  of  the  injury  to  the  plaintiff. 

The  proof  In  this  case  does  not  disclose  any 
distinct  act  of  negligence  on  the  part  of  de- 
fendant, nor  does  it  show  any  specific  defect 
in  the  elevator ;  and,  in  view  of  this  state  of 
the  evidence,  the  jury  should  be  instructed 
that  their  verdict  must  not  be  founded  upon 
mere  conjecture  as  to  the  cause  of  the  acci- 
dent, bat  that  the  proof  must  fairly  tend  to 


show,  and  must  satisfy  them,  that  negligence 
In  fact  existed  and  caused  the  injury.  But 
the  evidence  must  be  submitted  to  the  jury, 
because  the  rule  of  res  ipsa  loquitur  gives  the 
plaintiff  the  advantage  of  a  footing  in  the 
case,  or  of  a  basis  for  recovery,  and  calls 
for  proof  ftom  the  defendant;  and,  should 
the  jury  find  against  the  latter  upon  insufli- 
dent  testimony.  Its  only  remedy  will  be  an 
application  to  set  aside  the  verdict  as  being 
against  the  weight  of  the  evidence,  and  the 
presiding  judge  will  assume  the  responsi- 
bility resting  upon  him  in  such  a  case,  as  in 
all  others  of  a  like  kind,  and  grant  the  re- 
lief, if  satisfied  that  a  proper  showing  has 
been  made  for  the  exercise  of  the  power 
lodged  with  him,  and  the  ends  of  justice  de- 
mand that  he  should  do  so. 

Our  conclusion,  then,  is  that  the  court 
erred  In  Its  Instruction  to  the  jury,  and  for 
this  there  must  be  another  trlaL 

New  trlaL 


(1S8  N.  C.  1B6) 

WEST  r.  A.  F.  MESSICK  GROCERY  CO. 

et  al. 

(Supreme  Court  of  North  Carolina.    April  18, 

1905.) 

FALSE  nCPBISONMXNT— ACT  OF  ATTORNBT— AU- 
THOBITY-^BVIDENCB—ADMISSIBILITT— PLEAD- 
IlVaS— 00D1&— CONSTBUCTION. 

1.  Where  an  attorney  was  employed  by  a 
creditor  for  the  specific  purpose  of  attaching  its 
.debtor's  goods,  tne  creditor  was  not  liable  for 
the  unauthorized  act  of  the  attorney  in  causing 
the  debtor's  arrest. 

[Ed.  Note. — For  cases  in  jpoint,  see  vol.  5, 
Cent  Dig.  Attorney  and  Client,  S  91.] 

2.  Any  error  in  the  refusal  to  admit  portions 
of  a  pleading  in  evidence  is  cured  by  the  sub- 
sequent tender  of  the  whole  pleading,  and  its 
admission  by  the  court. 

3.  Under  Code,  {  268,  providing  that  every 
material  allegation  of  the  complaint  not  con- 
troverted by  the  answer  shall,  for  the  purposes 
of  the  action,  be  taken  as  true,  the  question 
whether  certain  allegations  of  the  <!ompIaint 
were  denied  by  the  answer  was  a  matter  of  law 
for  the  court,  and  hence  it  was  not  necessary  to 
put  the  pleadings  In  evidence  to  deteimine  the 
question. 

4.  The  declarations  of  an  attorney  are  inad- 
missible to  show  the  scope  of  his  authority. 

[E5d.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  U  416-419.] 

5.  Where  a  debtor  was  arrested  on  the  com- 

Slaint  of  an  attorney  for  the  creditor,  and  the 
ebtor's  release  from  custody  was  obtained  on 
habeas  corpus,  the  declarations  of  the  judge  in 
the  habeas  corpus  proceedings  were  res  mter 
alios  acta,  and  inadmissible  in  an  action  by  the 
debtor  against  the  creditor  for  false  imprison- 
ment. 

Appeal  from  Superior  Court,  Guilford 
County;   Peebles,  Judge. 

Action  by  J.  H.  West  against  the  A.  F. 
Messick  Grocery  Company  and  another. 
From'  a  judgment  in  favor  of  defendants, 
plaintiff  appeals.    Affirmed. 

E.  J.  Justice,  W.  P.  Bynum,  Jr.,  and  G. 
S.  Ferguson,  Jr.,  for  appellant     Brooks  dc 
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Thompson,  Watson,  Buxton  &  Watson,  and 
D.  H.  Blair,  for  appellees. 

CLARK,  0.  J.  The  defendant  company, 
resident  and  doing  business  In  this  state, 
claimed  that  the  plaintiff,  also  resident  here, 
was  Indebted  to  It  for  a  small  balance  due 
on  open  account.  There  was  an  excursion 
run  to  Norfolk,  Va.,  on  which  the  plalntliC 
went,  carrying  a  stock  of  refreshments.  On 
the  same  train  was  A.  F.  Messick,  president 
of  the  defendant  company,  who  employed  a 
lawyer  in  Norfolk,  and  Instructed  him  to 
bring  action  for  the  said  balance  due  by 
plaintiff,  and  to  attach  aforesaid  stock  of 
plaintiff  to  enforce  collection  of  the  debt 
Being  advised  by  his  attorney  that  it  would 
be  necessary  to  give  bond  for  the  attach- 
ment, Messick  procured  a  friend  to  go  on 
said  bond,  and  left  for  New  York  that  day. 
The  next  day,  the  attorney,  without  any  au- 
thority from  Messick  or  the  defendant  com- 
pany, of  his  own  accord  took  out  proceed- 
ings in  arrest  and  ball,  under  which  the 
plalntiif  was  taken  in  custody,  but  was  soon 
discharged  upon  habeas  corpus.  This  is  an 
action  for  false  Imprisonment 

It  appears  from  the  evidence  that  the  at- 
torney was  employed  for  the  specific  purpose 
of  attaching  the  goods  of  the  plaintiff — a 
proceeding  authorized  by  the  laws  of  Vir- 
ginia, as  Messick  was  advised  by  said  at- 
torney— and  there  is  no  evidence  that  any 
other  process  or  proceeding  was  authorized 
or  discussed,  or  that  the  subsequent  arrest 
of  plaintiff  was  with  the  knowledge,  con- 
sent, procurement,  or  ratification  of  the  said 
Messick.  A  recent  case,  exactly  in  point,  is 
Moore  v.  Cohen,  128  N.  C.  345,  38  S.  E.  919, 
in  which  the  court  held  that  "a  client  is 
bound  by  the  acts  of  his  counsel  in  the  or- 
dinary course  of  procedure  and  In  matters 
pertaining  to  that  action,  such  as  judgments, 
decrees,  and  orders  therein,  but  a  plaintiff 
is  not  responsible  for  any  Illegal  action  tak- 
en or  directed  by  the  attorney  which  the 
plaintiff  did  not  advise,  consent  to,  or  par- 
ticipate in,  and  which  was  not  justified  by 
any  authority  he  had  given."  Citing  Cooley 
on  Torts,  131,  and  Welsh  v.  Cochran,  68  N. 
Y.  181,  20  Am.  Rep.  519,  and  other  cases 
there  mentioned.  To  same  purport  is  Wal- 
lace, v.  Finberg,  46  Tex.  85,  and  many  other 
cases  might  easily  be  added. 

There  are  divers  other  exceptions,  but  they 
do  not  require  discussion.  The  exceptions 
for  refusal  to  admit  certain  segregated  por^ 
tlons  of  the  answers  offered  in  evidence  by 
the  plaintiff  became  immaterial  by  the  sub- 
sequent tender  by  plaintiff  of  the  whole 
paragraph  containing  such  extracts,  and  its 
admission  by  the  court  Cheek  v.  Lumber 
Co.,  134  N.  O.  227,  46  S.  E.  488,  47  S.  E.  400. 
It  was  not  necessary  to  put  the  pleadings  in 
evidence  to  show  that  certain  allegations  In 
the  complaint  were  not  denied  in  the  an- 
swer. That  was  a  matter  of  law  for  the 
court    Code,  i  26& 


The  other  exceptions  are  to  the  exclusion 
of  the  declarations  of  Swlnk,  the  lawyer,  of- 
fered to  enlarge  the  scope  of  his  agency, 
and  are  without  merit  That  an  agency 
must  be  proven  aliunde  the  declarations  of 
the  alleged  agent  is  elementary  law.  Gran- 
dy  V.  Ferebee,  68  N.  C.  362;  Taylor  v.  Hunt, 
118  N.  C.  173,  24  8.  E.  359.  And  this  is 
true  both  as  to  the  establishment  of  the 
agency,  and  the  nature  and  extent  of  the 
authority.  Huff  cut.  Agency,  §  137;  Hatch 
V.  Squires,  11  Mich.  185;  Mitchum  ▼.  Dun- 
lap,  98  Mo.  418,  11  S.  W.  989.  The  declara- 
tions of  the  judge  in  the  habeas  corpus  pco- 
ceedings  were  res  inter  alios  acta,  and  are 
equally  incompetent 

The  demurrer  to  the  evidence  was  prop- 
erly sustained. 

No  error. 


(138  N.  C.  173} 
KENNEDY  v.  PRICE. 

(Supreme  Court  of  North  Carolina.    April  18, 

1905.) 

▲OIION   OIV    ▲CCOUNT— PBIMA   FACIE   CASE— SB- 
BUTT  AL. 

In  an  action  for  the  price  of  certain  lom- 
ber,  plaintiff  offered  his  verified  account,  which, 
under  the  provisions  of  Acts  1897,  p.  659,  c. 
480,  constituted  a  prima  facie  case,  and  there- 
after testified  that  he  sold  trees  to  a  third  per^ 
son  under  a  parol  pledge ;  that  the  buyer  nad 
them  sawed  mto  lumber,  which  he  sold  to  de- 
fendant, without  having  paid  for  the  trees ;  and 
that  he  notified  defendant  of  his  lien  on  the 
lumber,  but  not  until  after  defendant  had 
bought  it  and  given  his  note  for  it.  Held,  thai 
plaintiff's  own  testimony  rebutted  the  prima 
facie  case  made  by  the  introduction  of  the  ac- 
count, and  showed  that  defendant  was  not  lia- 
ble. 

Appeal  from  Superior  Court  Davie  Coim- 
ty;  O.  H.  Allen,  Judge. 

Action  by  P.  B.  Kennedy  against  W.  O. 
Price.  From  a  judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

T.  B.  Bailey  and  Jacob  Stewart,  for  appel- 
lant Watson,  Buxton  &  Watson  and  A.  T. 
Grant,  Jr.,  for  appellee. 

CLARK,  C.  J.  This  is  an  action  to  recov- 
er $189.88  for  lumber,  begun  before  a  Justice 
of  the  peace.  Upon  appeal  the  plaintiff  in 
the  superior  court  offered  his  verified  ac- 
count as  prima  fade  evidence.  Acts  1897,  p. 
659,  c.  480.  But  he  did  not  rest  there.  He 
went  upon  the  stand  and  testified  that  he 
had  sold  the  trees  to  one  Proctor  onder  a 
"parol  pledge";  that  Proctor  had  the  trees 
sawed  into  lumber,  which  he  sold  to  defend- 
ant without  paying  him  for  them;  that  he 
(plaintiff)  notified  defendant's  agent  of  his 
verbal  lien,  but  not  till  after  Price  had 
bought  the  lumber  of  Proctor  and  given  his 
note  for  it;  that  it  was  after  such  notice 
that  the  defendant  moved  the  lumber.  The 
plaintiff  proved  his  debt  against  Proctor  in 
bankruptcy.  Plaintiff  by  his  own  evidence 
negatived  the  prima  fade  effect  of  bis  vert- 
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lied  account,  and  showed  that  there  was  no 
privity  between  himself  and  the  defendant, 
and  that  there  was  no  lien  on  the  lumber  for 
which  the  defendant  was  liable.  The  de- 
fendant could  not  have  more  completely  re- 
butted the  plaintlfTs  prima  facie  case  if  he 
had  put  in  evidence. 

In  dismissing  the  action  there  was  no  er- 
ror. 


(138  N.  C.  124) 

BfftJRDOCK  et  aL  T.  IBBDELL  OOUNTY 

COM'RS. 

(Supreme  Court  of  North  Carolina.    April  18,' 

1905.) 

TAZATI0N--8OLVKIfT  CREDITS— ORDBB  OT  OOUH- 
TT  COMMISSIOMBBS— APPKAll  TO 
SUPEBIOB  COURT. 

1.  Cotton  in  the  hands  of  the  owner  and  un- 
der his  control  and  keeping  on  the  lot  day  of 
June  was  not  listable  for  taxation  purposes  as 
a  solvent  credit  under  Act  1901,  p.  82,  c.  7,  § 
83,  providing  that  the  value  of  cotton  in  the 
hanos  of  commission  merchants  or  agents  shall 
be  deemed  credits  within  the  statute. 

2.  Where  the  county  commissioners  declined  to 
accept  a  tax  return  made  bv  a  taxpayer,  anld 
ordered  the  clerk  of  the  board  to  make  out  a  re- 
ceipt of  the  taxes  in  conformity  with  a  correct- 
ed reti^m,  the  superior  court  had  no  jurisdic- 
tion to  entertain  an  appeal  from  such  order  by 
the  taxpayer  or  to  enter  judgment  in  his  favor 
for  the  amount  of  taxes  paid  by  him,  though 
paid  under  protest. 

Appeal  from  Superior  Court,  Iredell  Coun- 
ty ;   Bryan,  Judge. 

Appeal  by  the  commissioners  of  Iredell 
county  from  a  Judgment  of  the  superior  court 
on  an  appeal  by  R.  K.  Murdock  and  anoth- 
er from  an  order  of  the  board  of  commission- 
ers.   Reversed. 

This  was  an  appeal  from  an  order  of  the 
board  of  commissioners  of  Iredell  county. 
The  issue  submitted  is  as  follows:  ''Are  the 
|»lalntiiXiB  liable  for  the  taxes  assessed  against 
them  on  |10,080  worth  of  cotton?"  The  Jury, 
under  dlx^sction  of  the  Judge,  answered  the  is- 
sue '^Na"  The  defendants  appealed.  The 
plaintiffs^  in  June,  1902,  returned  |10,080 
worth  of  cotton  as  solvent  credit,  asd  at  the 
same  time  deducted  their  indebtedness, 
amounting  to  $10,080  therefrom,  the  said  $10,- 
060  being  the  mon^  used  by  the  appellees  in 
the  purchase  of  the  cotton  returned  ft>r 
taxation. 

H.  P.  Grier  and  W.  O.  Lewis»  for  appellants. 
L.  C  Caldwell,  for  appellees. 

BROWN,  J.  His  honor  Judge  Bryan  In- 
structed the  Jury  upon  the  evidence  to  answer 
the  issue  "No,"  and  gave  Judgment  for  plain- 
tiffs for  $95.61,  the  amount  of  the  tax  which 
plaintiffs  had  paid.  In  this,  we  think,  there 
was  error. 

1.  We  are  of  opinion  that  the  evidence  fail- 
ed to  bring  file  transaction  within  the  terms 
of  Act  1901,  p.  82,  c  7,  S  Sa.  All  the  evi- 
dence, including  that  of  the  plaintiffs  them- 
selves, tended  to  prove  that  tbe  cotton  was 


not  "in  the  hands  of  a  commission  merchant 
or  agent  in  or  out  of  the  state,"  but  was  in 
the  plaintiffs'  own  hands  and  possession  and 
under  their  control  and  keeping;  that  on 
June  1,  1902,  It  was  in  their  warehouse  in 
Statesville,  to  which  they  had  the  keys. 
Therefore  "the  value  of  the  cotton  in  the 
hands  of  a  commission  merchant,"  under  the 
facts  of  this  case,  could  not  very  well  be 
assessed  as  a  solvent  credit,  and  therefore  the 
action  of  the  board  was  legal. 

Z  The  superior  court  had  no  Jurisdiction 
to  render  the  Judgment  set  out  in  the  rec- 
ord. It  is  true  the  case  on  appeal  calls  this 
proceeding  a  dvll  action,  but  the  record  dis- 
closes that  it  is  not,  as  is  shown  by  the  fol- 
lowing extract:  "The  appellant  board  de- 
clined to  accept  the  return  as  made  by  ap- 
pellees, and  ordered  the  clerk  of  its  board,  to 
make  out  a  receipt  of  the  taxes  in  conformity 
to  corrected  tax  return,  from  which  order 
the  appellees  appealed  to  the  superior  court 
in  term.  The  following  is  the  order  of  said 
board:  'Ordered,  that  the  clerk  of  this  board 
make  out  tax  receipt  against  Watt  &  Mur- 
dock for  $10,080,  as  a  corrected  receipt  for 
return  of  1902.'  At  the  meeting  of  the  board 
of  commissioners  in  August  the  following  ap- 
pears of  record:  'The  question  of  taxes 
against  Watt  &  Murdock,  upon  the  motion  to 
reconsider,  motion  overruled,  from  which  de- 
fendants give  notice  of  appeaL'  Notice  of 
appeal  waived  in  open  session.**  It  appears 
from  the  Judgment  of  the  superior  court  that 
the  ad  valorem  tax  of  $95.61  assessed  upon 
the  cotton  was  paid  by  plaintiffs,  and  the 
court  renders  Judgment  in  their  favor  against 
defendants  for  that  sum.  Although  the  point 
was  not  made,  we  feel  It  our  duty  to  notice 
the  defect  of  Jurisdiction  in  the  superior  court 
to  render  the  Judgment  There  is  no  statute 
with  which  we  are  acquainted,  and  none  has 
been  called  to  our  attention,  which  gives 
the  superior  court  Jurisdiction  to  entertain 
such  an  appeal  or  proceeding  as  this,  or  to 
render  a  Judgment  in  it  against  the  defend- 
ants for  the  amount  of  the  tax  paid.  If  the 
plaintiffs  paid  this  tax  in  obedience  to  the  or- 
der of  the  board  of  commlssioneni  under  pro- 
test, the  proper  remedy  to  test  the  legality  of 
the  tax  is  by  an  action  brought  in  a  court 
of  Justice  of  the  peace  to  recover  the  amount 
paid.  Then  the  superior  court  would  have 
appellate  Jurisdiction.  The  proceeding  is  Ir- 
regular. 

Let  the  Judgment  of  the  superior  court  be 
reversed,  and  this  proceeding  dismissed. 


038  N.  G.  84) 
MASSEY  T.  BARBEB  et  ux. 

(Supreme  Court  of  North  Carolina.     April  11, 

1005.) 

CONSENT  JUDGMENT— CONSTRUCTION— USE  OF 

BASEMENT. 

A  consent  judgment  that  a  basement  hall 
shall  be  for  the  common  and  unobstructed  use 


so  BOtJTHBASTEBN  BBPOBTBB. 


<N.a 


e  tberein  used  aa  a. 


•od  that  said  bsaemeiit  hall  and  stairway  Bhall 
be  Qnd  only  tor  btgitaa  and  tgnm  by  plaintiff 
to  Ua  bnU£iic  Bire*  plaintiff  no  right  to  par- 
tldpat*  in  tbe  naa  of  closets  auder  the  stair- 
way, or  to  hBTO  any  chances  made  so  that  light 
can  be  admitted  throofh  windows  to  the  stair- 
way. 

Appeal  from  Bnperhv  Cooirt,  Dnrbani 
Comity ;  Bryan,  Judge. 

Action  by  R.  Masaey  against  W.  R.  Barbee 
and  wife.  Jndsment  for  defendants.  Plain- 
tiff appeals.    Afflnned- 

The  following  la  tbe  map  referred  to  In  tUe 
opinion: 


Tlila  action  was  brongbt  to  haye  declared 
and  enforced  tbe  rlgbts  of  tbe  plaintiff  undet 
a  consent  Judgment  entered  in  a  former  ae- 
tloa  between  tbe  same  parties,  whicb  Jod^ 
ment  Is  aa  follows:  mUs  caose  comlos  on 
to  be  beard  before  Neal.  J.,  It  Is  ordered  and 
adjudged,  botb  plaintiff  and  defendants  in 
open  court  tbrougb  tbeir  coansel  consenting 
tbereto,  tbat  the  defendants  are  tbe  ownert 
of  the  lot,  the  eastern  boundary  ot  wblcb  Is 
tbe  llne'D  to  B  ("plastered  wall')  of  the  plot 
bereto  attached,  projected  to  D  In  front  and 
to  B  m  tbe  dotted  line  L — U  In  rear  of  said 
lot,  which  said  dotted  line  Is  adjudged  to 
be  tbe  sonthera  boundary  of  defendanra  lo^ 
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and  that  the  plaintiff  ia  the  owner  of  the  lot^ 
the  western  boundary  of  which  is  described 
by  the  line  H  to  M  ('brick  wall*)  of  the  plot 
hereto  attached.  Said  defendants  are  entitled 
to  hold  and  possess  the  lot  herein  adjudged 
to  belong  to  them,  and  the  plaintiff  is  entitled 
to  hold  and  possess  the  lot  herein  adjudged  to 
belong  to  him,  respectively,  in  fee  simple. 
And  it  is  further  <Nrdered  and  adjudged  that 
there  shall  be  built  in  the  basement  under  the 
storehouse  of  said  defendants,  on  their  lot 
as  indicated  on  said  plot,  a  partition  wall,  to 
be  constructed  of  wood,  brick,  or  other  mate- 
rial, as  the  said  parties  to  this  action  may 
agree  upon,  and  that  the  said  partition  wall 
shall  be  built  along  said  dotted  line  marked 
on  blue  print  'B  C :  that  said  partition  wall 
and  a  front  and  rear  door  thereto  shall  be 
built  and  maintained  at  the  equal  and  joint 
expense  of  the  parties  hereto,  their  iieirs  and 
assigns.  It  is  further  ordered  that  the  said 
basement  hall  between  the  lines  marked  on 
said  plot  designated  as  'brick  wall,'  and  the 
said  dotted  lines  'B  C  shall  be  for  the  joint 
and  common  use  and  unobstructed  enjoy- 
ment  of  the  said  Rufus  Massey,  his  heirs,  as- 
signs, and  tenants,  and  ot  the  said  W.  B. 
and  Virginia  Barbee,  their  heirs,  assigns,  and 
tenants.  It  is  further  ordered  that  the  space 
between  the  line  *I>— B'  and  the  'brick  wall,' 
which  Is  now  used  as  a  stairway,  shall  be  and 
remain  for  the  joint  and  common  use  and 
onobstructed  enjoyment  of  the  said  plaintiff, 
Rufus  Massey,  his  heirs,  assigns,  and  ten- 
ants, and  the  defendants  W.  R.  and  Virginia 
Barbeer  their  heirs,  assigns,  and  tenants.  It 
is  furthei'  ordered  and  adjudged  that  the 
said  stairway  shall  be  repaired  at  the  joint 
and  common  expense  of  the  parties  hereto, 
their  heirs  and  assigns.  It  is  further  order- 
ed that  the  basement  hall  aforesaid  and  the 
portion  of  said  lot  between  the  line  'D — W 
and  the  line  marked  'brick  wall,'  the  stairway 
aforesaid,  shall  be  used  only  for  ingress  and 
^rees  by  said  plaintiff,  his  heirs,  assigns,  and 
toiants,  to  and  from  their  respective  build- 
ings. It  is  further  ordered  and  adjudged  that 
the  plaintiff  i^id  defendants  pay  their  re- 
spective costs  in  this  action  incurred,  to  be 
taxed  by  the  clerk  of  this  court  It  is  fur- 
ther ordered  that  the  clerk  of  this  court 
have  this  judgment  and  attached  plot  reg- 
istered in  the  ofQce  of  the  register  of  deeds 
of  Durham  county."  The  hearing  in  the  court 
below  was  upon  a  case  agreed,  which  need  not 
be  set  out,  as  facts  sufficient  for  an  under- 
standing of  the  same  are  stated  in  the  opin- 
ion of  this  court  Judgment  was  given 
against  the  plaintiff,  who  excepted  and  ap- 
pealed. 

Manning  &  Fourshee,  for  appellant  Win- 
ston A  Bryant  and  Qraham  &  Graham,  for 
appellees. 

WALKER,  J.  (after  stating  the  facts).  It 
is  stated  in  the  case  agreed  that  there  has 
been  no  change  In  the  building  of  the  plain- 
tiff or  the  building  of  the  defendants,  or  in 


the  stairway  or  other  parts  of  the  qpace  be- 
tween the  brick  wall  and  the  plastered  wall, 
as  shown  on  the  diagram  filed  in  the  case, 
except  in  the  basement,  which  has  been  made 
to  conform  to  the  requirements  of  the  con- 
sent judgment  ascerttiining  and  declaring  the 
rights  of  the  respective  parties  in  the  prem- 
ises. The  plaintiff  claims  and  asks  to  be 
let  into  the  possession  and  enjoyment  of  a 
one-half  interest  in  certain  closets  under  the 
stairway  and  Its  landing,  and  also  asks  for 
the  removal  of  certain  wooden  walls  or  par- 
titions erected  by  the  defendants  to  make 
bedrooms  or  offices,  which  obstruct  the  light 
from  a  window  in  the  front  end  of  the  build- 
ing, and  thereby  darken  the  stairway.  The 
former  judgment  of  the  superior  court  which 
was  entered  by  the  consent  of  the  parties,  and 
under  which  the  plaintiff  makes  his  claim  and 
asks  for  relief,  is  not  very  definite  in  its 
terms;  but  we  caimot  see,  after  a  most 
careful  examination,  that  there  has  been  any 
violation  of  it,  or  any  invasion  of  the  plain- 
tiff's rights  in  the  property  as  declared  there- 
in. He  must  abide  by  that  judgment  as  It 
was  written  with  his  consent  The  court  can- 
not change  it  but  can  only  construe  its  provi- 
sions. The  consent  judgment  provides  with 
some  particularity  for  the  repair  of  the  base- 
ment hall  and  for  its  joint  use  and  occupancy 
by  the  parties,  and  also  for  the  joint  and  un- 
obstructed use  of  the  stairway  in  the  space 
between  the  line  'D  B"  and  the  "brick  wall" 
and  for  the  repair  of  the  stairway  at  the 
joint  and  common  expense  of  the  parties.  It 
is  also  provided  "that  the  basement  hall  and 
the  portion  of  said  lot  between  the  line  *D  E' 
and  the  line  marked  'brick  wall'  (the  stair- 
way aforesaid)  in  said  plot  shall  be  used 
only  for  ingress  and  egress  by  the  plaintiff, 
his  heirs,  assigns,  and  tenants,  to  and  from 
their  respective  buildings."  It  appears,  we 
think,  from  our  recital  of  the  material  parts 
of  the  consent  judgment  that  no  change  in 
the  occupancy  of  the  building,  other  than  that 
set  out  was  contemplated  by  the  parties.  It 
seems  clear  to  us  that  the  provision  as  to 
the  use  of  the  basement  and  the  stairway  by 
the  plaintiff,  and  the  fact  that  reference  is 
made  only  to  those  portions  of  the  building, 
exclude  the  Idea  of  an  intention  by  the  par- 
ties that  the  plaintiff  should  use  or  occupy 
any  other  portion,  such  as  the  closets,  un- 
der the  stairway  and  Its  landing,  or  that  any 
change  should  be  made  in  the  interior  struc- 
ture of  the  building  so  that  light  can  be  ad- 
mitted through  the  windows  to  the  stairway. 
If  such  had  been  the  Intention,  some  provi- 
sion would  certainly  have  been  made  in  the 
consent  judgment  for  effectuating  it,  or  at 
least  some  reference  would  have  been  made  to 
it  We  find  no  expression  in  the  judgment 
indicative  of  such  an  understanding,  and 
there  is  no  rule  of  law  by  which  we  are 
authorized  to  read  it  Into  the  contract  of  the 
parties,  or  by  construction  to  give  the  lattei 
a  meaning  which  its  words  will  not  warrant 
We  have  no   more  right  to  construe   the 
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agreement  of  the  parties  contrary  to  Its 
spirit  and  intent  tba'n  we  have  to  vary  or 
modify  its  terms  without  the  consent  of  the 
parties.  The  rights  of  the  parties  must  be 
determined  solely  by  the  Judgment  to  which 
they  have  assented.  ''The  Judgment,  or, 
as  It  is  termed,  the  decree,  is  by  consent  the 
act  of  the  parties  rather  than  of  the  court, 
and  it  can  only  be  modified  or  changed  by 
the  same  concurring  agencies  that  first  gave 
it  form;  and  whatever  has  been  legitimate^ 
ly  and  in  good  faith  done  in  carrying  out 
its  provisions  must  remain  undisturbed." 
Vaughan  v.  Qooch,  02  N.  O.  524.  And  in  Ed- 
ney  v.  Edney,  81  N.  C.  1,  Dillard,  J.,  says  for 
the  court:  *'A  decree  by  consent  as  such 
must  stand  and  operate  as  an  entirety  or 
be  vacated  altogether,  unless  the  parties  by 
a  like  consent  shall  agree  upon  and  incor- 
porate  into  it  an  alteration  or  modification. 
If  a  clause  be  stricken  out  against  the  will 
of  a  party,  then  it  is  no  longer  a  consent  de- 
cree; nor  is  it  a  decree  of  the  court,  for  the 
court  never  made  it*'  The  law  will  not  even 
inquire  into  the  reason  for  making  the  de- 
cree, it  being  considered  in  truth  the  decree 
of  the  parties,  though  it  be  also  the  decree  of 
the  court,  and  their  will  stands  as  a  suffi- 
cient reason  for  it  Wilcox  v.  Wilcox,  86  N. 
G.  80.  It  must  therefore  be  interpreted  as 
they  have  written  it,  and  not  otherwise,  and, 
thus  construed,  we  cannot  see  that  the  plain- 
tiff has  at  present  any  cause  of  action  against 
the  defendants,  so  far  as  appears  firom  his 
complaint 

We  decide  merely  that  the  plaintiff  cannot 
have  the  relief  he  seeks,  but  that  the  parties 
are  entltleid  to  use  and  enjoy  the  space  be- 
tween the  two  walls  (including  the  basement, 
the  occupancy  of  which  is  specially  provided 
for)  as  they  have  been  accustomed  to  do  since 
the  consent  judgment  was  entered,  and  in  ac- 
cordance with  its  plain  directions.  How  the 
rights  of  the  respective  parties  will  be  af- 
fected by  any  change  in  the  stairway  or  other 
interior  structures,  and  what  right  interest 
or  estate  they  may  have  acquired  by  the  con- 
sent judgment  in  the  land  or  space  between 
the  walls  as  it  is  called  in  the  case,  are  ques- 
tions which  we  leave  undetermined,  as  it  is 
not  necessary  they  should  now  be  decided. 
Our  judgment  Is  therefore  given  without  prej- 
udice to  any  future  consideration  and  deci- 
sion of  those  matters,  or  to  the  assertion  of 
any  right  by  either  party  under  changed  con- 
ditions and  circumstances.  We  do  not  think 
it  will  serve  any  useful  purpose  to  state  more 
fully  the  reasons  which  have  led  us  to  our 
conclusion. 

No  error. 

(138  N.  C.  196) 

CLEMENT  et  al.  v.  IREIiAND  et  a1. 

(Supreme  Ck>urt  of  North  Carolina.    April  18, 

1905.) 

JUDGMENT— MOTION   TO   SET  ASIDE— GROUNDS— 
CONTIBMATION  OF  FOBECLOSURE  SALE. 

1.  After  entry  of  a  decree  confirming  a  fore- 
tiosure  sale  of  land,  the  judge  cannot  set  it 


aside,  except  on  the  ground  of  mistake,  inadf 
vertence,  surprise,  excusable  neglect  or  irregu- 
larity. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  85, 
Cent.  Dig.  Mortgages,  H  1533,  1584,  1537- 
1540.] 

2.  A  decree  confirming  a  foreclosure  sale  of  land 
was  a  final  one,  notwithstanding  the  judge  made 
a  subsequent  order  at  the  same  term  permitting 
additional  pleadings  to  be  filed*  wherein  the 
defendants  sought  to  subject  the  plaintiff  for 
the  rents  and  profits  of  the  land  alleged  to  have 
been  received  by  him  between  the  sale  and  a 
prior  sale  which  had  been  set  aside. 

Appeal  from  Superior  Court,  Davie  Coun- 
ty; W.  R.  Allen,  Judge. 

Action  by  H.  B.  Ireland  and  another 
against  W.  C.  Clement  and  others.  From  an 
order  refusing  to  set  aside  a  decree  con- 
firming a  foreclosure  sale  of  land,  defend- 
ants appeal.    Affirmed. 

In  March,  1004,  a  motion  was  heard  by  his 
honor  W.  R.  Allen  to  set  aside  a  judgment  or 
order  of  confirmation  of  sale  made  in  this 
cause  at  October  term,  1902,  by  his  honor  W. 
H.  Neal,  the  judge  then  presiding  in  the  su- 
perior court  of  Davie  county.  From  the  or» 
der  of  Judge  Allen  refusing  to  set  ^side  the 
decree  of  confirmation  made  by  Judge  Neal, 
the  defendants  appeal  to  this  court 

A.  H.  Eller  and  B.  E.  Raper,  for  appel- 
lants. T.  B.  Bailey  and  Watson,  Buxton  & 
Watson,  for  appellees. 

BROWN,  J.  This  cause  was  before  this 
court  at  August  term,  1901,  and  is  reported 
in  129  N.  C.  220,  39  S.  B.  838.  The  appeal 
then  heard  was  from  an  order  of  Timber^ 
lake,  J.,  setting  aside  a  decree  confirming  a 
foreclosure  sale  of  the  land  described  in  the 
pleadings,  which  had  been  made  by  Robin- 
son, J.  The  decree  was  set  aside  and  the 
judgment  afiirmed  by  this  court  upon  the 
ground  of  excusable  neglect  and  irregularity. 
The  irregularity  consisted  in  the  fact  that 
the  sale  had  been  made  at  the  same  term 
of  court  when  it  was  confirmed,  and  that 
sufficient  time  had  not  elapsed  between  the 
making  of  the  sale  and  Its  confirmation.  The 
present  Chief  Justice,  who  wrote  the  opinion, 
says:  "The  sale  was  made  at  the  noon  re- 
cess of  the  court,  and  was  immediately  re- 
ported, and  confirmed  that  afternoon."  In 
analogy  to  the  provisions  as  to  sales  for  par- 
tition, the  opinion  Intimates  that  as  much  as 
20  days  should  elapse  between  making  a 
sale  and  Its  confirmation,  whether  It  be  done 
under  a  special  proceeding  or  in  a  civil  ac- 
tion. It  appears  that  under  the  original  de- 
cree of  foreclosure,  and  in  pursuance  of  sub- 
sequent orders  in  the  cause,  the  commission- 
ers made  another  sale  of  the  property  on  Sep- 
tember 1,  1902,  after  due  advertisement, 
when  and  where  H.  W.  Fries  became  the 
last  and  highest  bidder,  at  $6,000.  The  com- 
missioners filed  their  report  in  the  clerk's 
office  on  September  1,  1902.  At  fall  term, 
1902,  of  the  superior  court  of  Davie  county, 
which  convened  on  October  8th,  tfoe  judge 
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presiding  (Walter  H.  Neal),  after  a  full  hear-  ] 
Ing,  at  which  the  defendants  appeared  and 
opposed  the  motion  to  confirm,  entered  a  de- 
cree of  confirmation  of  the  sale,  and  or- 
dered title  to  be  executed  to  the  purchaser, 
H.  W.  Fries.  At  the  same  time  he  made 
another  order  allowing  pleas  since  the  last 
continuance  to  be  filed,  wherein  the  defend- 
ants seek  to  charge  H.  W.  Fries  with  the 
rents  and  profits  of  the  land  for  the  time 
between  the  two  sales.  From  the  decree  of 
Judge  Neal,  confirming  the  sale  and  direct- 
ing title  to  be  made,  the  defendants,  being 
present,  prayed  an  appeal,  and  served  due 
notice  thereof.  Nothing  was  done  by  the 
defendants  towards  perfecting  their  appeal, 
but  on  March  20,  1903,  they  served  notice  on 
counsel  for  the  executors  of  H.  W.  Fries  (he 
having  died  shortly  before  that  date,  and 
his  executors  having  made  themselves  par- 
ties to  this  suit)  of  motion  to  set  aside  the 
judgment  of  Judge  Neal  at  October  term, 
1902. 

We  are  of  opinion  that  the  decree  of  con- 
firmation entered  by  Judge  Neal  at  October 
term,  1902,  was  final,  in  so  far  as  it  per- 
fected title  of  the  purchaser  to  the  property 
upon  payment  of  the  purchase  money.  It 
appears  that  pursuant  to  that  decree,  and 
shortly  thereafter,  the  commissioners  exe- 
cuted a  deed  to  the  purchaser.  It  will  be 
observed  that  the  decree  of  confirmation 
made  by  Judge  Robinson  was  set  aside,  and 
the  Judgment  of  Timberlake,  J.,  affirmed,  up- 
on entirely  different  grounds  from  those  pre- 
sented by  this  appeal.  A  final  Judgment  can 
be  set  aside  by  a  motion  in  the  cause  upon 
the  grounds  of  mistake,  inadvertence,  sur^ 
prise,  or  excusable  neglect,  and  may  be  set 
aside  at  any  time  upon  the  ground  of  irregu- 
larity. Clement  v.  Ireland,  supra;  Carter  t. 
Rountree,  109  N.  C.  29,  13  S.  E.  716;  Free- 
man on  Judgments,  S  1(X).  When  the  decree 
of  confirmation  was  entered  by  Judge  Neal, 
the  defendants  were  represented.  They  had 
their  day  In  court,  and,  being  dissatisfied 
with  the  decree,  they  appealed  to  this  court, 
and  fSalled  to  perfect  their  appeal.  No  Judge 
of  the  superior  court,  after  the  entry  of  that 
decree,  has  the  power  to  set  it  aside,  except 
upon  the  grounds  we  have  mentioned.  If 
the  confirmation  of  a  sale  could  be  thus  pre- 
vented, and  any  Judge  of  the  superior  court 
could  set  it  aside  in  his  discretion,  the  con- 
firmation of  a  sale  could  possibly  be  pre- 
vented as  often  as  a  resourceful  defendant 
saw  proper  to  file  an  affidavit. 

In  speaking  of  what  are  final  orders  and 
appealable.  Black,  in  his  work  on  Judgments, 
I  22,  says  that  an  order  vacating  an  arrest 
and  an  order  confirming  a  sale  of  land  are 
final  orders  and  appealable.  See,  also,  Fer- 
tilizer Co.  V.  Grubbs,  114  N.  C.  470,  19  S.  E. 
597;  Edwards  v.  Maupin,  7  Mackey  (D.  C.) 
39.  In  Roulhac  v.  Brown,  87  N.  C.  3,  it  was 
held  that  a  motion  to  vacate  an  order  of  ar- 
rest heard  and  determined  by  a  Judge  of  the 
superior  court  was  final  and  res  Judicata, 


and  that  the  Judge  presiding  at  the  next 
term  properly  refused  to  entertain  a  motion 
to  set  it  aside.  See,  also,  Smith  v.  Fort,  105 
N.  C.  452,  10  S.  B.  914.  The  confirmation  by 
the  court  of  an  administrator's  sale  of  land 
has  been  held  to  be  a  final  Judgment,  from 
which  an  appeal  could  be  taken.  Tutt  v. 
Boyer,  61  Mo.  429. 

The  f&ct  that  Judge  Neal  made  a  subse- 
quent order  at  the  same  term,  permitting  ad- 
ditional pleadings  to  be  filed,  wherein  the 
defendants  seek  to  subject  H.  W.  Fries  for 
the  rents  and  profits  of  the  land  alleged  to 
have  been  received  by  him  between  the  two 
sales,  does  not  make  the  decree  of  confirma- 
tion any  the  less  final.  "A  decree  in  other 
respects  final  is  not  rendered  interlocutory 
by  a  direction  therein  contained  in  aid  of  the 
execution  of  the  decree,  requiring  the  de- 
fendants to  account  concerning  certain  speci- 
fied matters."  Winthrop  v.  Meeker,  109  U. 
S.  180,  3  Sup.  Ct  111,  27  L.  Ed.  898;  Free- 
man on  Judgments,  S  28. 

Nothing  in  this  opinion  is  to  be  construed 
as  in  any  way  preventing  the  trial  of  the  is- 
sues raised  in  the  supplementary  pleadings 
filed  in  pursuance  of  Judge  Neal's  order  at 
fall  term,  1902,  wherein  the  defendants  seek 
to  charge  H.  W.  Fries  with  certain  rents, 
profits,  and  damages  while  in  possession  of 
the  lands  described  in  the  pleadings. 

The  order  of  Judge  Allen  is  affirmed,  and 
the  cause  is  remanded  to  the  superior  court 
of  Davie  county  to  be  proceeded  with  ac- 
cording to  law.   Affirmed. 


(138  N.  C.  174) 
PITTSBURG,  J.,  B.  &  B.  B.  CO.  T.  WAKE- 
FIELD HARDWARE  CO. 

(Supreme  Court  of  North  Carolina.    April  18, 

1905.) 

▲TTAOHVSNT— ABUSB   OF  PB00S8S— KLEMERTB— 

MALICK— WANT  OF  PKOBABLB  CAUSK— TEBlfl- 
NATION  OF  PBOOEXDINGS—PIJBADINOB— DAM- 
AGES. 

1.  In  an  action  for  malicious  prosecution,  it  is 
necessary  to  allege  and  prove  malice,  want  of 
probable  cause,  and  termioation  of  the  prosecu- 
tion. 

(Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent  Dig.  Malicious  Prosecution,  SS  1^76.] 

2.  In  an  action  for  abuse  of  legal  process.  It 
Is  necessary  to  allege  and  prove  a  want  of  prob- 
able cause,  but  It  Is  not  necessary  to  allege  or 
prove  malice,  or  that  the  prosecution  has  ter- 
minated, in  order  to  recover  actual  damages. 

[Ed.  Note. — For  cases  In  point,  see  voL  40, 
Cent  Dig.  Process,  i  257.]       ^ 

8.  In  an  action  for  the  wrongful  seizure  of 
property  under  an  attachment,  allegations  of  the 
complaint  stating  facts  from  which  both  malice 
and  want  of  probable  cause  will  be  inferred  are 
tantamount  to  specific  allegations  of  malice  and 
want  of  probable  cause. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  8» 
Cent  Dig.  Attachment,  S  1858.] 

4.  One  who,  knowing  tbnt  another  is  not  in- 
debted to  him  at  all,  sues  out  an  attachment  and 
levies  it  upon  the  latter's  property,  is  liable  for 
actual  damages  caused  by  his  uti  in  so  doing; 
and  if  he  acts  wantonly,  recklessly,  and  will- 
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fully,  for  the  purpose  of  coercing  the  latter  to 
pay  money  that  he  does  not  owe,  malice  may 
be  Inferred  from  his  acts,  and  he  may  be  mulct- 
ed in  punitive  damages. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  0^ 
Gent  Dig.  Attachment,  S§  1378,  1389.] 

Appeal  from  Superior  Court,  Guilford- 
Oounty;   Bryan,  Judge. 

Action  by  the  Pittsburg,  Johnstown,  Eb- 
ensbnrg  &  Eastern  Railroad  Ck>mp<^ny 
against  the  Wakefield  Hardware  Company 
to  recover  damages  for  Illegal  seizure  of 
plalntiff*8  cars.  From  a  judgment  overruling 
a  demurrer  to  the  complaint,  defendant  ap- 
peal&    Aflirmed. 

Scales,  Taylor  &  Scales,  for  appellant  I^ 
M.  Scott  and  J.  T.  Morehead,  for  appellee. 

BROWN,  J.  When  this  case  was  before 
this  court  at  spring  term,  1904,  It  was  de- 
cided that  there  was  a  misjoinder  of  causes 
of  action.  135  N.  O.  73.  47  S.  E.  234.  The 
plaintiff  Is  now  proceeding  against  the  de- 
fendant company,  not  upon  attachment  bond, 
but  under  the  principles  of  the  common  law* 
to  recover  damages  for  such  alleged  unlaw- 
ful seizure.  The  defendant  demurs  to  the 
new  complaint,  filed  as  a  consequence  of  the 
former  decision  of  the  court,  upon  the  fol- 
lowing grounds:  (1)  The  complaint  does  not 
allege  the  institution  of  the  suit  or  proceed- 
ing by  the  defendant  against  the  plaintiff 
without  probable  cause;  (2)  it  does  not  al- 
lege malice  in  the  institution  of  the  said 
suit  or  proceeding;  (3)  it  does  not  allege  the 
complete  termination  of  said  suit  or  pro- 
ceeding. 

We  concur  with  the  court  below  in  over- 
ruling the  demurrer.  It  is  not  necessary 
to  consider  whether  this  action  is  one  for 
damages  for  malicious  prosecution.  If  the 
facts  in  the  complaint  constitute  a  cause  of 
action,  upon  the  proof  of  which,  to  the 
satisfaction  of  a  jury,  damages  are  allow- 
able, then  the  complaint  is  sufficient  In  this 
view,  it  is  immaterial  whether  it  is  classified 
as  an  action  for  malicious  prosecution,  or 
an  action  for  abuse  of  legal  process.  It 
seems  to  us,  however,  that  it  more  properly 
belongs  under  the  latter  classification.  In 
some  states  the  cause  of  action  set  out  in 
the  complaint  is  called  an  action  for  ma- 
licious attachment  Lovier  v.  Gilpin,  6  Dana 
(Ky.)  321;  Smith  v.  Story,  4  Humph.  (Tenn.) 
169;  and  cases  collected  in  Wait's  Actions 
&  Defenses,  vol.  1,  p.  428. 

A  malicious  prosecution  is  said  to  be  one 
in  which  the  motive  in  suing  out  the  pro- 
cess is  a  wrongful  and  malicious  one;  and 
an  action  for  abuse  of  legal  process  is 
where  the  process  has  been  put  to  a  wrong- 
ful, illegal,  and  unjustifiable  purpose.  Nei- 
ther action  can  be  maintained  unless  there 
is  an  actual  seizure  of  the  property  of  the 
plaintiff,  or  an  arrest  of  his  person.  A  ma- 
lldons  prosecution  has  been  defined  as  ''a 
piMecution  on  some  charge  which  is  willful, 
wantoOt  or  reckless^  or  against  the  prosecu- 


tor's sense  of  duty  and  right,  or  for  ends  he 
knows  or  is  bound  to  know  are  wrong  and 
against  the  dictates  of  public  policy."  19 
A.  &  E.  Encyc.  (2d  Ed.)  650.  In  the  case 
of  Grainger  v.  Hill,  33  E.  C.  L.  333,  Chief 
Justice  Tindal  notes  the  distinction  which  he 
says  exists  between  an  action  for  malicious 
prosecution  or  arrest  and  one  for  ab^Ing 
the  process  of  the  law.  He  says:  ''This 
is  an  action  for  abusing  the  process  of  the 
law  by  applying  it  to  extort  property  or 
money  from  the  plaintiff,  and  not  an  action 
for  a  malicious  prosecution,  in  order  to  sup- 
port which  latter  action  the  termination  of 
the  previous  proceeding  must  be  proved,  and 
the  absence  of  reasonable  and  probable 
cause  be  alleged  as  well  as  proved."  That 
eminent  jndge  again  juiys:  "His  complaint 
being  that  the  process  of  law  has  been  abus- 
ed to  effect  an  object. not  within  the  scope  of 
the  process,  it  is  immaterial  whether  the  suit 
which  that  process  commenced  has  been  de> 
termined  or  not,  or  whether  or  not  it  was 
founded  on  reasonable  and  probable  cause." 
So  the  distinction  seems  to  be  well  taken 
that,  in  an  action  for  wrongful  and  unlaw- 
ful abuse  of  process  of  the  court  it  is  not 
necessary  to  allege  the  termination  of  the 
proceeding.  To  the  same  effect  is  Prough 
▼.  Entriken,  11  Pa.  81.  In  Sneeden  t.  Har- 
ris, 109  N.  0.  354,  13  a  E.  920,  14  L.  R.  A. 
889,  it  Is  held  that,  in  an  action  for  malicious 
abuse  of  process,  it  is  not  necessary  to  jlI- 
lege  the  termination  of  the  proceeding.  The 
case  of  Kirkham  v.  Coe.  46  N.  G.  423,  was 
an  action  on  the  case  for  wrongfully  suing 
out  an  attachment.  In  that  case  Judge 
Pearson  says  that  ''the  action  may  be  main> 
talned  by  showing  a  want  of  probable  cause, 
without  alleging  or  proving  that  the  defend- 
ant was  actuated  by  malice."  The  learned 
chief  justice  does  not  say  that  that  charac- 
ter of  action  can  be  maintained  only  and 
solely  by  showing  a  want  of  probable  causes 
He  says:  ''To  maintain  an  action  like  the 
present  It  is  sufficient  to  show  a  want  of 
probable  cause.  To  maintain  an  action  of 
slander,  it  Is  sufficient  to  show  malice.  To 
maintain  an  acti<m  for  malicious  proeecn- 
tion,  both  a  want  of  probable  cause  and 
malice  must  be  shown."  Again  he  says: 
'*When  one  In  the  assertion  of  a  civil  right 
resorts  to  an  extraordinary  process  without 
probable  cause,  and  thereby  Injures  his 
neighbor,  there  is  no  ground  of  public  pol- 
icy upon  which  to  excuse  him.'*  In  Wil- 
liams V.  Hunter,  10  N.  O.  545,  14>  Am.  Dec 
697,  Taylor,  O.  J.,  states,  in  substance,  that 
if  the  action  \b  brought  to  oppress  tiie  de- 
fendant and  with  knowledge  at  the  time  he 
sued  out  the  process  that  the  plaintiff  had  no 
cause  of  action,  it  would  give  the  injured 
party  a  right  to  sue. 

The  defendant  further  contends  that  the 
plaintiff  must  allege  and  prove  malice  In 
order  to  recover  in  tlUs  action.  We  do  not 
think  that  malice  is  a  necessary  ingredient 
in  an  action  for  damages  for  unlawfully  at* 
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tachlng  the  plalntifTa  property.  In  Klrkman 
T.  Ooe»  sapra,  Judge  Pearson  says:  ''It  Is  a 
matter  between  private  citizens,  and,  if  the 
wrongful  act  of  one  causes  loss  to  another, 
there  is  no  reason  why  compensation  should 
not  be  made.  Whether  In  such  a  case  proof 
of  malice  would  entitle  the  party  not  only 
to  compensation,  but  to  rindictlTe  damages. 
Is  a  question  not  now  before  us.  It  is  suf- 
ficient to  say  malice  need  not  be  proven  in 
order  to  support  the  action,  for  the  damage 
is  the  same  to  the  plaintiff,  and  the  gist  of 
action  Is  that  the  defendant  had  injured  him 
— caused  him  to  sustain  damage  wrongfully 
— by  suing  out  the  process  without  probable 
cause."  We  will  not  undertake  to  reconcile 
the  difference  in  the  language  used  by  Chief 
Justice  Tlndal  and  Chief  Justice  Pearson  in 
regard  to  probable  cause.  We  will,  of  course, 
follow  the  decision  of  our  own  court,  and 
hold  that,  in  an  action  for  damages  for  a 
malicious  prosecution,  it  is  necessary  to  al- 
lege and  prove  malice,  a  want  of  probable 
cause,  and  that  the  prosecution  has  termi- 
nated. In  an  action  for  damages  for  abuse 
of  legal  process  it  is  necessary  to  all^e  and 
prove  a  want  of  probable  cause,  but  not 
necessary  to  allege  or  prove  malice,  or  that 
the  proceeding  has  terminated,  in  order  to 
recover  actual  damages.  Whero  punitive 
damages  are  claimed  in  such  latter  action, 
it  seems  to  be  necessary  to  allege  and  prove 
malice,  or  facts  from  which  the  law  will  in- 
fer malice.  In  the  case  beforo  us  the  facts 
set  forth  In  the  complaint  aro  such  that,  if 
true,  the  law  will  infer  both  malice  and  a 
want  of  probable  cause  from  them,  and  they 
are  tantamount  to  specific  allegations  of 
malice  and  want  of  probable  cause. 

It  appears  from  the  complaint  that  the 
defendant  held  a  debt  against  the  North 
Carolina  Coal  &  Coke  Company  for  9416,  and 
that,  in  order  to  collect  the  said  debt,  the 
defendant,  the  Wakefield  Hardware  Com- 
pany, instituted  an  action  to  recover  it  from 
the  coal  and  coke  company  and  from  this 
plaintiff;  the  defendant  well  knowing  that 
the  plaintiff  did  not  owe  it  a  penny.  The 
plaintiff  further  alleges  that,  in  order  to 
extort  this  money  from  the  plaintiff,  the  de- 
fendant caused  a  warrant  of  attachment  to 
be  issued  in  the  said  proceeding,  and  caused 
the  plaintiff's  cars  to  be  seized  and  held  un- 
til the day  of  April,  190B;  thus  de- 
priving the  plaintiff  of  the  use  of  its  cars 
for  more  than  two  years.  The  plaintiff  fm> 
ther  says  that  at  the  April  term,  1903,  of  the 
Guilford  superior  court,  a  Judgment  of  non- 
suit was  entered  in  said  action  as  to  this 
plaintiff,  and  the  defendant,  the  Wakefield 
Hardware  Company,  obtained  judgment  for 
the  amount  of  its  debt  against  the  North 
Carolina  Coal  &  Coke  Company.  The  com- 
plaint alleges  that  "said  seizuro  of  the  plain- 
tiff*s  cars  was  wanton,  willful,  reckless,  un- 
called for,  and  was  made  for  the  purpose  of 
coeitfing  the  plaintiff  to  pay  this  money, 
which  it  did  not  owe;  the  defendant  believ- 


ing and  hoping  that  this  plaintiff,  to  avoid 
the  expense  of  a  lawsuit  and  the  loss  of  the 
use  of  its  cars,  which  wero  worth  ten  times 
the  amount  pf  the  debt  claimed,  would  pay 
the  debt  ovring  by  the  coal  and  coke  com- 
pany." These  allegations,  as  we  have  said, 
aro  tantamount  to  allegations  both  of  malice 
and  want  of  probable  cause.  There  is  no 
special  virtue  in  that  particular  form  of  ex- 
pression. The  idea  is  clearly  embodied  in 
the  language  employed  in  the  complaint — 
that  the  defendant,  in  suing  out  his  attach"^- 
ment  and  levying  upon  the  plaintiff's  prop- 
erty, knew  he  had  no  ground  for  his  action, 
and  that  It  was  an  indefensible  and  unjusti- 
fiable suit  to  extort  money.  The  words  used 
necessarily  imply  malice,  which,  in  legal  pro- 
ceedings, does  not  necessarily  mean  personal 
ill  will  or  spite.  It  means  a  wrongful  act 
done  intentionally  without  just  cause  or  ex- 
cusa  This  is  the  famous  definition  given  by 
Bailey,  J.,  In  Bromage  v.  Prosser,  10  K  C.  L. 
321,  which  has  been  quoted  in  hundreds  of 
cases,  both  criminal  and  dvil. 

We  hold  that,  if  the  plaintiff  should  prove 
that  the  defendant,  knowing  that  the  plain- 
tiff was  not  indebted  to  it  at  all,  sued  out  an 
attachment,  and  levied  it  upon  the  plaintiff's 
cars,  the  plaintiff  would  be  entitled  to  re- 
cover such  actual  damages  as  it  has  sus- 
tained. 

The  allegation,  and  proof  sustaining  it, 
that  the  defendant  knew  at  the  time  it  caus- 
ed the  attachment  to  issue  that  the  defend- 
ant did  not  owe  it  anything,  is  equivalent  to 
an  allegation  and  proof  of  want  of  probable 
cause,  and  such  proof  would  entitle  tbe  plain- 
tiff to  rocover  actual  damages.  If  the  plain- 
tiff should  go  further,  and  satisfy  the  jury 
that  the  attachment  was  sued  out  by  the 
defendant  wantonly,  recklessly,  and  willfully, 
for  the  purpose  of  coercing  the  plaintiff  to 
pay  money  it  did  not  owe,  that  would  be 
equivalent  to  proof  of  malice,  for  the  law 
would  infer  malice  from  such  facts,  and  the 
plaintiff  would  thereby  lay  the  foundation  to 
recover  punitive  damages,  if  the  jury  should 
find  that  the  attachment  was  maliciously 
sued  out,  and  should  see  fit  to  award  them. 

The  judgment  is  affirmed. 

WALKER,  J.  (concurring).  When  this 
case  was  beforo  us  at  a  former  term,  the 
only  question  presented  was  whether  thero 
had  been  a  misjoinder  of  parties  and  of 
causes  of  action,  and  we  decided  that  thero 
had  been.  It  was  not  necessary  in  that  ap- 
peal to  determine  the  precise  nature  of  the 
cause  of  action  for  the  tort  alleged  In  the 
complaint  By  way  of  illustration  in  the 
discussion  of  the  question  of  misjoinder,  we 
treated  it  as  a  cause  of  action  for  malicious 
prosecution,  as  it  may  be  so  regarded  under 
the  decisions  of  this  court  Ely  v.  Davis,  111 
N.  C.  24,  16  8.  B.  878,  and  cases  cited;  Terry 
V.  Davis,  114  N.  0.  31,  18  8.  E.  943.  Our 
purpose  then  was  to  show  meroly  that  it  was 
a  tort  at  common  law,  as  distinguished  from 
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an  action  upon  the  bond;  it  not  being  ma- 
terial to  Inquire  whether  It  was  a  cause  of 
action  for  mallclouB  prosecution,  or  for  the 
malicious  abuse  of  process,  or  for  mallcloua 
attachment  It  would  seem  that  the  alle- 
gations as  now  made  are  sufficient,  and  even 
as  then  made  were  sufficient,  as  the  state- 
ment of  a  cause  of  action  for  any  one  of  the 
said  wrongs. 

CONNOR,  J^  concurs  in  the  concurring 
opinion. 


(188  N.  C.  127) 

COPPLB  ▼.  COMMISSIONERS  OF  DAVIE 

COUNTY. 

(Supreme  Court  of  North  Carolina.    April  18, 

1905.) 

HEALTH— QUABANTinE—GABB  OF  PATIENT— LIA- 
BILITY OF  COUNTY— COUNTY  SUPEBINTENDENT 
OF  HEALTH— DELEGATION   OF  DITTIES. 

1.  Under  Code,  S  3540,  and  section  707,  subd. 
21,  directing  the  county  commissioners  to  pro- 
vide for  the  maintenance  and  comfort  of  the 
poor,  and  section  3541,  declaring  that  paupers 
who  may  become  chargeable  to  the  county  shall 
be  maintained  at  the  county  poorhouse,  or  at 
such  place  as  the  county  commissioners  may 
agree  upon,  a  county  cannot  be  held  liable  for 
the  care  of  sick  and  indigent  persons  unless 
there  has  been  a  contract  by  the  county  officers, 
or  unless  the  services  are  rendered  by  request, 
and  under  circumstances  from  which  a  contract 
may  be  inferred. 

[Ed.  Note. — For  cases  in  point,  see  voL  38, 
Cent  Dig.  Paupers,  {  216.] 

2.  A  county  superintendent  of  health  cannot 
delegate  the  performance  of  his  official  duties  to 
others,  so  as  to  give  his  employes  the  right  to 
make  their  services  a  county  charge. 

3.  An  insolvent  person  became  afflicted  with 
smallpox,  and,  by  direction  of  the  county  su- 
perintendent of  health,  was  removed  to  a  pri- 
vate pesthouse  established  by  a  corporation  for 
the  use  of  its  employes.  No  immune  person  be- 
ing at  hand  to  care  for  the  invalid,  plaintiff, 
who  was  a  physician,  at  the  request  of  the  su- 

Eerintendent,  did  so.  The  county  had  a  pest- 
ouse  at  a  town  some  miles  distant,  but  it  had 
never  been  used.  Pub.  Laws  1893,  p.  172,  c 
214,  S  9,  provides  that  quarantine  shall  be  under 
the  control  of  the  county  superintendent  of 
health,  and  that  he  shall  have  power  to  isolate 
persons  suffering  from  contagious  diseases,  and 
that  the  expense  of  removal^  and  of  care  after 
removal,  shall,  where  the  patient  is  insolvent,  be 
a  county  charge.  Heldt  that  the  county  was 
liable  to  plaintiff  for  the  reasonable  value  of 
his  services  in  caring  for  the  patient. 

Appeal  from  Superior  Court,  Davie  Coun- 
ty;  Cooke,  Judge. 

Action  hy  T.  M.  Copple  against  the  com- 
missioneni  of  Darie  county.  Judgment  for 
plaintiff  on  appeal  from  a  Justice's  court,  and 
defendants  appeal.    Affirmed. 

The  facts  are  as  follows:  PlaintUf,  hay- 
ing presented .  his  account  to  the  board  of 
commissioners,  the  defendants,  for  services 
rendered  an  insolrent  smallpox  patient,  and 
for  other  items,  and  payment  having  been 
refused,  instituted  this  action  before  a  Jus- 
tice of  the  peace  on  20th  of  March,  1901,  to 
recover  $83.87,  the  amount  demanded.  On 
the  trial  before  the  Justice  the  plaintiff  ob- 


tained Judgment  for  the  amount  On  appeal 
he  recovered  to  the  amount  of  $52,  being  a 
portion  of  his  account  The  items  of  the 
account  as  originally  presented  are  as  fol- 
lows: 

Four  days  at  $1  per  day $  4  00 

Removing  Henry  Dry  to  pesthouse....       5  00 

Twenty-three  days  at  $2  per  day 46  00 

Ten  days  at  $1.75  per  day 17  50 

Thirty-five  vaccmatlons  at  82^40.  each..     11  37 

Total    $83  87 

Dated  May  8,  1900. 
[Signed]  T.  M.  Copple. 

The  defendants  denied  any  indebtedness, 
and  in  their  answer  set  forth  the  defense 
that  the  board  of  commissioners  are  not  lia- 
ble in  any  manner  for  any  part  of  the 
account;  and,  second,  that  the  board  has 
never  at  any  time  employed  the  plaintiff  to 
do  anything,  either  professional  or  other- 
wise, whereby  the  county  of  Davie  should 
in  any  way  be  responsible  to  plaintiff  for 
the  payment  of  any  sum  whatever. 

On  the  trial  In  the  superior  court  the  fol- 
lowing evidence  was  offered:  The  plaintiff, 
in  his  own  behalf,  testified  that  he  was  a 
regular,  practicing  physician  in  the  county 
of  Davie,  and  a  member  of  the  county  board 
of  health,  and  lived  at  Cooleemee,  a  cotton 
mill  village  about  seven  miles  from  the  town 
of  Mocks ville;  that  he  was  called  to  see  one 
Henry  Dry,  who  was  sick,  and,  upon  ex- 
amination, plaintiff  pronounced  his  disease 
smallpox;  that  he  at  once  notified  Dr.  James 
McGulre,  who  was  the  county  superintend- 
ent of  health,  and  who  lived  at  Mocksville; 
that  Dr.  McGulre  came  down  to  Cooleemee, 
and  agreed  with  plaintiff  that  Dry  had  small- 
pox, and  decided  that  he  must  be  removed 
and  isolated.  Dry  was  at  this  time  in  the 
house  of  a  Mr.  Melsenheimer,  who  had  a 
family.  At  the  suggestion  of  some  employ^ 
of  the  Cooleemee  Cotton  BCills  that  the  com- 
pany had  had  a  house  built  on  the  outskirts 
of  the  village  for  a  pesthouse,  and  that  if 
Dr.  McGulre  would  order  the  patient  TemoY- 
ed  there,  and  turn  him  over  to  the  plaintiff 
for  treatment  it  would  be  more  convenient 
and  cheaper  for  the  county,  Dr.  McGulre  re- 
quested plaintiff  to  remove  the  patient  to 
said  house,  and  take  charge  of  the  case  and 
continue  to  treat  him,  which  plaintiff  did; 
that  there  was  no  one  else  to  be  found  who 
was  immune,  and  who  would  remove  and 
wait  on  the  sick  man;  that  plaintiff  took  his 
own  horse  and  buggy  and  removed  Dry  to 
the  pesthouse,  and  visited  and  treated  him 
professionally,  and  carried  his  meals  to  him 
three  times  a  day;  that  Dry  was  insolvent 
and  unable  to  pay  ansrthing,  and  plaintiff 
could  not  procure  any  one  who  was  immune, 
and  who  would  go  and  wait  on  the  smallpox 
patient,  and  plaintiff  had  to  do  so  himself; 
that  the  house  of  Mr.  Melsenheimer  was 
quarantined  by  Dr.  McGulre,  and  afterwards 
all  the  territory  of  Cooleemee,  by  order  of 
the  board  of  commissioners  of  Davie  county, 
which  order  was  shown  from  the  records  of 
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the  defesdaDts,  and  a  copy  of  which  will  be 
attached  as  a  part  of  this  case  (Exhibit  A): 

"North  Carolina— Davie  County.  April  14, 
1904.  Commissioners  met  according  to  ad- 
journment 0.  G.  Bailey,  J.  M.  Cain,  present 
and  acting.  It  being  recommended  by  the 
county  board  of  health,  it  is  hereby  ordered 
by  the  board  that  compulsory  vaccination 
under  Laws  of  1893,  section  23,  be  enforced 
in  all  that  portion  of  Booetown  outside  the 
corporate  limits  of  Mocksvllle,  and  all  that 
territory  on  the  righthand  side  of  the  public 
road  leading  to  Mud  Mill,  thence  down 
Dutchman  creek  to  H[anes  Bridge,  thence 
with  public  road  to  corporate  limits  of  Mocks- 
vllle. The  above  order  applies  to  all  who 
have  been,  or  may  hereafter  be  exposed  to 
smallpox.  In  said  territory.  It  la  further  or- 
dered that  compulsory  vaccination  be  enfor- 
ced upon  all  persons  in  the  limits  of  Coolee- 
mee  who  have  been,  or  may  hereafter  be  ex- 
posed to  smallpox." 

Plaintiff  testified  that  he  performed  the 
services  sued  for  in  his  account,  duly  sworn 
to,  and  that  the  prices  charged  were  reason- 
able, just,  and  usual  for  such  services,  and 
that  no  pari  of  the  same  has  ever  been  paid, 
though  the  account  has  been  presented  to 
the  defendants,  and  payment  asked  by  him. 

Dr.  James  McGuire,  witness  for  the  plain- 
tiff, testified:  That  he  was  superintendent 
of  the  board  of  health  for  the  county  of  Da- 
vie, and,  at  the  time  referred  to  by  plaintiff, 
he  received  a  phone  message  to  come  to 
Cooleemee,  a  distance  of  about  seven  miles 
from  Mocksvllle,  the  county  seat  of  Davie, 
to  see  a  smallpox  patient  That  he  went, 
and  met  Dr.  T.  M.  Copple,  the  plaintiff,  at 
Mr.  Melsenheimer's  house,  and  examined 
Henry  Dry,  and  found  that  he  had  a  genu- 
ine case  of  smallpox.  That  the  situation 
was  discussed.  That  the  defendant  had  a 
pesthouse  built  at  the  county  home,  some 
three  miles  west  of  Mocksvllle,  but  the  same 
had  never  been  used.  It  was  mentioned  by 
some  one — ^perhaps  Mr.  Terrell,  superintend- 
ent of  Cooleemee  Cotton  Mills — ^that  the 
company  had  erected  a  house  on  Its  lands, 
outside  of  the  mill  premises,  for  such  pur- 
poses. That  it  was  necessary,  witness 
thought,  to  quarantine  Mr.  Melsenheimer's 
house,  and  to  have  Henry  Dry  removed  to 
the  pesthouse.  He  concluded  It  would  be 
more  convenient  and  cheaper  to  the  county 
to  have  the  patient  removed  to  the  latter 
pesthouse,  and  requested  the  plaintiff  to  do 
it  and  take  charge  of  the  case,  which  plain- 
tiff did.  Witness  also  testified  that  after  this 
he  made  several  visits  to  said  patient  alone, 
and  also  in  company  with  the  plaintiff,  whose 
services  he  requested,  fumigated  the  Meisen- 
beimer  house,  and  received  pay  from  the  de- 
fendant for  his  services,  but  nothing  for  the 
ii9rvlces  of  plaintiff,  which  were  not  includ- 
ed In  witness'  charges.  That  witness  receiv- 
ed $3.50  for  each  visit  made  by  himself,  be- 
ing 50  cents  a  mile.  The  letter  of  witness  to 
plaintiff  requesting  plaintiff  to  meet  him  at 


Mr.  Melsenheimer's  house  and  help  fumigate 
the  house  was  shown  witness,  and  identified 
by  him,  and  put  In  evidence,  and  a  copy  of 
which  was  attached  to  the  record  as  Exhib- 
it B: 

"Mo<*svllle,  N.  O.  April  2.  1900.  Dr.  T. 
M.  Copple,  Cooleemee,  N.  C. — Dear  Sir:  I 
wish  to  fumigate  the  dwelling  of  Mr.  Meisen- 
heimer  to-morrow,  April  3rd,  and  would 
thank  you  to  have  it  in  readiness,  if  the  day 
is  suitable.  See  pamphlet  on  instructions  for 
quarantine  and  disinfection.  Yours  very 
truly,  James  McGuire." 

Among  other  things,  the  court  charged  the 
jury  as  follows:  '*If  they  believed  the  evi- 
dence, it  was  the  duty  of  the  coimty  to  try 
to  stop  the  spread  of  the  disease  of  small- 
pox, and  to  have  the  house  of  Meisenheimer 
quarantined,  and,  if  necessary,  to  have  Coo- 
leemee territory  quarantined,  and  If  they 
should  find  that  Dr.  McGuire  thought  It  best 
to  have  Henry  Dry  removed  to  the  pest- 
house, and  that  it  would  be  cheaper  and  more 
convenient  to  have  him  removed  to  the  house 
of  the  Cooleemee  Cotton  Mills,  Instead  of  the 
county  pesthouse,  several  miles  away,  as 
was  suggested,  that  the  defendant  would  be 
liable  therefor,  and  that  the  jury  could  allow 
the  plaintiff  whatever  sum  they  might  find 
was  a  fair  and  reasonable  compensation  for 
the  services  rendered.  That  if  they  should 
find  that  there  was  no  one  immune,  or,  from 
any  other  cause,  the  plaintiff  could  not  get 
any  other  person  to  remove  the  patient,  and 
he  had  taken  his  own  horse  and  buggy  and 
carried  the  patient  to  the  pesthouse,  and 
there  cared  for  him  and  treated  him,  and 
carried  his  meals  three  times  a  day  to  him, 
they  could  allow  the  plaintiff  whatever  sum 
they  should  find  was  a  fair  and  reasonable 
compensation  for  such  services  as  he  render- 
ed. That  the  statute,  by  Implication,  gave 
Dr.  McGuire  the  power  and  authority  to 
have  the  patient  removed  and  cared  for,  and 
the  defendant,  in  law,  is  liable  for  a  just 
and  reasonable  sum.  But  as  the  plaintiff 
failed  to  show  that  Mr.  Meisenheimer  was 
not  able  to  pay  for  fumigating  his  house, 
you  will  not  allow  the  plaintiff  anything  for 
that  and  the  defendant  is  not  liable  for  vac- 
cination charges  In  said  account,  and  you 
will  not  allow  the  plaintiff  anything  for 
that.*'  Under  the  charge  on  the  general  Is- 
sue the  jury  answered  that  the  defendants 
were  indebted  to  the  plaintiff  for  the  sum  of 
152.  There  was  judgment  for  this  amount 
and  the  defendants  excepted  and  appealed. 

T.  B.  Bailey  and  A.  T.  Grant,  for  appel- 
lants. Jacob  Stewart  and  B.  L.  Gaither,  for 
appellee. 

HOKE,  J.  (after  stating  the  facts).  So  far 
as  municipal  obligation  is  concerned,  it  is  ac- 
cepted doctrine  that  the  care  and  support 
of  the  indigent  and  infirm  is  a  matter  of 
statutory  provision.  In  Smith  v.  Coleraln, 
9  Mete  4d2,  it  is  said  by  Chlel  Justice  Shaw, 
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"It  has  been  too  often  decided  to  be  now 
questioned  tbat  the  liability  of  towns  to  sup- 
port poor  persons  is  founded  upon  and  lim- 
ited by  statute,  and  is  not  to  be  enlarged  or 
modified  by  any  supposed  moral  obligation.** 
Where  a  statute  imposes  such  duty  on  a 
county  in  general  terms,  leaving  the  method 
and  extent  of  relief  to  the  judgment  and 
discretion  of  local  officers  and  agents,  in  or- 
der to  make  a  binding  pecuniary  obligation 
on  the  county  there  must  be  a  contract  to 
that  effect,  express  in  its  terms,  or  the  serv- 
ice must  be  done  at  the  express  request  of 
the  officer  or  agent  charged  with  the  duty, 
and  having  the  power,  to  make  contracts 
concerning  it  The  statutes  of  our  state  on 
this  subject  are  of  this  character.  By  sec- 
tion 707,  subd.  21,  and  section  3540,  of  the 
Code,  the  county  commissioners  are  directed 
to  provide  for  the  maintenance,  comfort,  and 
well  ordering  of  the  poor.  By  section  3541 
it  is  provided  that  paupers  who  may  become 
chargeable  to  the  county  shall  be  maintained 
at  the  county  poorhouse,  or  at  such  place  or 
places  aa  the  board  of  commissioners  may 
agree  upon.  The  general  duty  is  here  Im- 
posed of  providing  for  the  poor.  The  place, 
method,  and  extent  of  relief  are  vested  in 
the  Judgment  and  discretion  of  the  county 
commissioners.  Although  the  person  may 
be  a  proper  subject  of  county  charge,  any 
one  who  officiously  provides  for  such  person 
cannot  recover  of  the  county  the  amount  of 
his  outlay.  Where  the  county  commission- 
ers have  provided  a  poorhouse,  styled  now 
a  "home  for  the  aged  and  infirm,"  they  have 
the  right  to  require  that  all  persons  who  are 
cared  for  at  their  expense  shall  be  placed  in 
the  house  which  they  have  provided  for  the 
purpose.  Authorities  are  numerous  to  the 
effect  that  counties  cannot  be  held  responsi- 
ble for  obligations  of  this  kind  unless  there 
has  been  a  contract  made  by  the  proper 
county  officers  in  express  terms,  or  unless 
the  services  are  rendered  by  their  request, 
and  under  circumstances  from  which  a  con- 
tract may  be  inferred.  Salsbury  v.  City, 
44  Pa.  308;  O'Keefe  v.  Northampton,  145 
Mass.  116,  13  N.  E.  382;  Patrick  v.  Town, 
109  Wis.  842,  86  N.  W.  274,  53  L.  R.  A.  613. 
In  Salsbury  v.  dty,  in  holding  that  a  claim 
without  such  express  contract  could  not  be 
maintained,  the  court  said,  "To  hold  other- 
wise would  be  to  Impose  unknown  and  un- 
expected claims  In  vast  numbers  on  the 
county  treasury  and  to  allow  the  Jury,  In- 
stead of  the  guardians  of  the  poor,  to  deter- 
mine the  amount  of  public  expenditure.  In 
Patrick  T.  The  Town,  supra,  It  is  held  that 
"where  the  law  imposes  on  a  municipality 
the  duty  of  maintaining  poor  persons,  and 
designates  officers  thereof  to  act  in  Its  be- 
half In  the  performance  of  such  duty,  their 
mere  neglect  will  not  operate  as  an  implied 
request  to  a  private  party  to  supply  the 
needy  person's  wants,  upon  which  such  party 
can  act,  and  bold  the  municipality  liable  as 


upon  an  Implied  contract**  And  further, 
"The  statute  requiring  each  town  to  support 
poor  persons  in  certain  cases,  and  the  super- 
visors to  see  that  such  support  is  furnished, 
does  not  permit  a  private  party  to  aid  or  re- 
lieve such  a  person  at  the  expense  of  the 
town,  without  a  contract  to  that  effect  made 
between  him  and  such  supervisors,  or  a 
majority  of  them." 

The  court  is  also  of  opinion  that  the  coun- 
ty superintendent  of  health  has  no  right  to 
delegate  the  performance  of  his  official  du- 
ties to  others — certainly  not  so  as  to  give  his 
employes  the  right  to  make  their  services  a 
county  charge.  The  office  of  superintendent 
of  health  Is  one  of  trust  and  responsibility. 
Such  superintendent  is  paid  a  salary  pursu- 
ant to  the  statute  at  that  time  fixed  by  the 
board  of  commissioners,  and  they  have  the 
right  to  expect  and  require  that  he  will  per- 
form the  duties  for  which  he  is  paid.  It  la 
not  necessary,  however,  to  question  either  of 
these  wise  and  salutary  principles  In  order 
to  uphold  the  charge  of  the  court  In  the 
present  case,  and  support  the  verdict  and 
Judgment  In  plaintiff's  favor.  This,  we 
think,  is  a  case  of  emergency  expressly  pro- 
vided for  by  iitatute,  giving  the  county  su- 
perintendent of  health  the  power  to  impose 
this  charge  upon  the  county,  as  to  insolvents, 
to  the  extent  here  allowed.  By  the  statute 
of  1893,  p.  172,  c.  214,  |  9,  it  Is  provided  tbat 
quarantine  shall  be  under  the  control  of  the 
county  superintendent  of  health,  who  shall 
see  that  diseases  specially  dangerous,  as 
smallpox,  diphtheria,  etc.,  shall  be  promptly 
quarantined  and  isolated  within  24  hours 
after  the  case  is  brought  to  his  knowledge, 
and  in  case  of  death  or  recovery  there  shall 
be  disinfection,  etc.  The  expense  of  the 
quarantine  shall  be  borne  by  the  householder 
in  whose  house  the  case  occurs,  if  he  Is  able; 
otherwise  by  the  city,  tovm,  or  comity  in 
which  he  resides.  The  failure  of  the  county 
superintendent  of  health  to  perform  the  du- 
ties imposed  in  this  section  shall  be  punish- 
ed, etc.  This  power  of  quarantine,  to  make 
It  efficient  extends  not  only  to  the  liouse, 
but  to  the  removal  and  isolation  of  the  per- 
son suffering  from  the  disease,  and  the  ex- 
pense of  such  removal,  and  the  care  and 
maintenance  of  the  patient  after  the  remov- 
al, to  an  amount  that  is  reasonable  and  nec- 
essary, where  the  patient  Is  insolvent  and 
when  incurred  under  the  contract  of  the  su- 
perintendent of  health,  is  a  legitimate  county 
charge.  This  statute  has  never  been  repeal- 
ed, so  fiir  as  the  court  can  discover.  It  was 
certainly  In  force  when  this  service  was  ren- 
dered, and,  if  the  plaintiff's  right  bad  be- 
come absolute,  no  subsequent  repeal  could 
invalidate  it    Code,  |  3764. 

According  to  the  undisputed  evidence  in 
the  ease,  Henry  Dry  had  a  gmuine  case  of 
smallpox,  and  was  insolvent.  To  prevent 
the  spread  of  the  disease,  in  the  Judgment  of 
the  officer  who  was  given  control  of   tfie 
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matter,  it  was  necessary  to  remove  and  ls»> 
late  the  patient.  This  was  done  by  remoY- 
Ing  him  to  a  pesthonse  already  proYided,  near 
to  the  place,  and  where  an  attendant,  im- 
mune, and  ready  and  willing,  was  at  hand 
to  render  proper  and  necessary  services.  This 
plaintiff  carried  the  patient  to  the  pesthonse 
himeelf,  took  his  meals  to  him  three  times 
a  day,  and  attended  to  him  continually  dur- 
ing his  sickness,  when  no  one  else  could  be 
found  to  do  it,  at  the  request  and  by  the 
direction  of  the  sup^ntendent  of  health. 
This  was  no  delegation  of  that  ofQcer's  du- 
ties. The  superintendent  did  attend  the 
patient  He  was  performing  the  duties  im- 
posed upon  him  by  statute,  and  this  was  a 
case  where  the  employment  of  help  was  nec- 
essarily contemplated  and  authoriised.  Bank 
Y.  Bank,  75  N.  G.  534.  It  cannot  be  sug- 
gested for  a  moment  that  the  power  of  the 
superintendent  was  exhausted  when  he  had 
the  patient  removed,  and  that  the  statute 
contemplated  that  he  was  to  be  left  without 
food  or  attendance.  There  was  np,^  abdica- 
tion of  his  office  by  the  superintendent  On 
the  contrary,  in  providing  for  the  care  and 
attendance  that  officer  was  carrying  out  his 
duty  as  prompted  by  every  instinct  of  hu- 
manity, and  sanctioned  by  the  express  pro- 
vision of  a  wise  and  merciful  law. 

It  will  be  noted  that  the  charge  of  his 
honor  expressly  excludes  from  the  plaintiff's 
account  the  item  for  85  vaccinations  made 
for  the  superintendent  on  other  patients — 
this  being  a  charge  for  work  strictly  pro- 
fessional, and  an  official  duty  incumbent  on 
the  superintendent  tiimself — and  refers  the 
question  for  the  Jury  to  decide  as  to  what 
was  a  fair  and  reasonable  compensation  for 
the  other  service  rendered.  Here,  then,  ex- 
isted every  fact  required  to  make  this  a 
valid  charge  In  accordance  with  the  doctrine 
as  stated — a  duty  Imposed  by  statute,  and 
services  incident  and  necessarily  rendered 
at  the  request  of  the  officer  in  charge  of  the 
matter. 

It  is  steted  that  the  town  had  a  pest- 
house  somewhere  near  Mocksville,  but  it 
was  also  shown  that  no  patient  had  ever 
been  treated  there,  and,  by  fair  and  rea- 
sonable intendment,  it  appears  that  no  care 
or  attendance  was  provided.  The  court  Is 
inclined  to  the  opinion  that  if  conditions  had 
been  different — if  the  county  pesthonse  had 
been  properly  equipped  and  ready,  and- nurses 
and  sustenance  provided — the  county  com- 
missioners might  have  reasonably  required 
that  patients  of  this  character  should  be  re- 
moved into  the  public  pesthonse,  provided 
the  quarantine  could  be  made  effective  that 
way.  This  aspect  of  the  case,  however,  is 
not  presented*  The  county  pesthonse  was 
not  ready,  and  time  was  of  the  essence. 

The  court  holds  that,  under  the  statute, 
and  on  the  facts  of  the  case,  the  superin- 
tendent of  health  had  the  power  to  direct 
this  removal  and  provide  for  the  maintenance 
•C  the  patient  to  the  amount  of  ite  reason- 
60  S.B.— 37 


able  worth;  that  the  question  was  left  to 
the  Jury  under  proper  instructions,  and  that 
the  Judgment  of  the  court  below  be  affirm- 
ed. 
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OUABniANSHIP     BOND— VAUniTT  —  SXJBETIEB— 

X8T0FPBL. 

Where  the  snretieB  signed  a  guardian's 
bond,  from  which  the  penal^  was,  at  the  time 
of  signing,  omitted,  and  intrusted  it  to  another 
for  delivery,  intending  it  to  be  used  as  a  guard- 
ian bond,  they  gave  such  person  implied  au- 
thority to  do  what  was  necessary  to  make  it 
complete,  and.  the  bond  having  been  delivered  to 
the  clerk  witn  the  penalty  inserted,  the  sure- 
ties were  estopped  to  assert  the  invalidity  of 
the  bond  because  of  the  omission  of  the  penalty 
at  the  time  they  signed  it 

[Ed.  Note; — ^For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Alteration  of  Instruments,  H  30,  57- 
60,  66.  153 ;  vol.  37,  Cent  Dig.  Officers,  §i  56, 
220-222.] 

Walker  and  Connor,  JJ.,  dissenting. 

On  rehearing.  Petition  for  rehearing 
granted.  Fwmer  opinion  (49  S.  B).  341)  re- 
versed, and  Judgment  in  favor  of  plaintiff 
affirmed. 

The  action  was  Instituted  by  Thomas  Rol- 
lins, present  guardian  of  James  Blaine 
House,  against  F.  C.  Ebbs,  former  guardian, 
and  the  sureties  on  his  guardian  bond,  to  re- 
cover for  default  of  the  principal.  On  the 
trial  below  at  May  term,  1904,  of  the  superi- 
or court  of  Haywood  county,  there  was-  a 
verdict  of  the  Jury  on  issues  submitted,  and 
Judgment  on  the  verdict  for  the  penalty  of 
the  bond,  to  be  discharged  on  the  payment 
of  $4,666.66%,  with  interest,  the  amount  of 
the  default  On  appeal  to  this  court  a  new 
trial  was  awarded,  the  majority  of  the  court 
holding  that  the  verdict  was  inconsistent  on 
material  issues,  the  Chief  Justice  and  Asso- 
ciate Justice  Douglas  dissenting.  See  137 
N.  C.  855,  49  S.  E.  341.  A  petition  to  rehear 
has  been  formally  allowed,  and  the  case  Is 
again  before  the  court  on  this  order. 

HOKE,  J.  (after  stating  the  facts).  On 
the  trial  below  the  Jury  rendered  the  follow- 
ing verdict:  "<!)  I)id  defendants  L  N.  Ebbs, 
M.  L.  Duckett,  D.  P.  Plemmons,  J.  M.  Rec- 
tor, and  Jasper  Ebbs  make  and  deliver  their 
bond  in  writing  to  the  state  of  North  Caro- 
lina for  the  benefit  of  James  Blaine  House, 
as  alleged  in  paragraph  8  of  the  complaint) 
Yes.  (2)  Did  defendant  F.  C.  Ebbs,  as 
guardian  of  James  Blaine  House,  receive  the 
sum  of  $7,000,  property  of  his  ward,  as  al- 
leged in  paragraph  4  of  the  complaint?  Yes. 
(3)  Did  defendant  F.  C.  Ebbs,  as  guardian 
of  James  Blaine  House,  in  violation  of  and  In 
breach  of  said  bond  use  and  appropriate  to 
his  own  use  the  sum  of  $4,666.66%  of  his 
ward's  money,  as  alleged  In  paragraph  6  of 
the  complaint?    Yes.     (4i  In  what  sum,  if 
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any,  la  the  plaintiff  or  the  relators  damaged 
because  of  said  breach  of  said  bond?  In  the 
smn  of  $4,666.66%,  with  compound  interest 
from  the  8th  day  of  March,  1900,  until  paid. 
(5)  Was  the  paper  writing  or  bond  described 
fai  paragraph  3  of  the  complaint  incomplete 
when  delivered  to  the  clerk  of  the  superior 
court  of  Madison  county  in  that  It  contained 
no  penalty,  and  in  that  the  space  where  the 
penalty  should  have  been  written  was  left 
blank,  as  alleged  in  the  further  defense  con- 
tained in  the  answer?  No.  (7)  Was  the 
penalty,  $13,000,  left  out  of  the  bond  or 
paper  writing  described  in  paragraph  3  of 
the  complaint  because  of  the  mistake  or  in- 
advertence of  the  clerk  of  the  superior  court, 
as  alleged  in  the  reply  of  the  plaintiff?  No." 
"(9)  Was  it  the  purpose  and  intention  of  the 
defendants,  at  the  time  of  signing  the  paper 
writing  introduced  in  evidence,  that  the 
same  should  be  used  and  filed  as  a  guardian 
bond  by  F.  C.  Ebbs  as  guardian  of  James 
Blaine  House?  Yes.  (10)  Was  the  penalty 
Inserted  in  the  paper  writing  purporting  to 
be  a  bond  at  the  time  Jasper  Ebbs  signed 
the  same?  No.  (11)  Was  the  penalty,  $13,- 
000,  inserted  in  the  paper  writing  purporting 
to  be  a  bond  at  the  time  the  defendant  Plem- 
mons  signed  the  same?  No.  (12)  Was  the 
penalty,  $13,000,  inserted  in  the  paper  writ- 
ing at  the  time  M.  L.  Duckett  signed  the 
same?  No.  (13)  Have  the  defendants  Jasper 
Ebbs,  M.  L.  Duckett,  D.  P.  Plemmons,  or 
either  of  them,  since  the  signing  of  the  pa- 
per writing  or  bond,  authorized  any  one  to 
insert  the  penalty,  $13,000,  in  said  bond? 
No.- 

In  the  former  opinion  a  majority  of  the 
court  held  that,  according  to  the  verdict  on 
the  last  four  issues  the  bond  was  void,  and 
that  such  finding  was  inconsistent  with  the 
verdict  on  the  first,  fifth,  seventh,  and  ninth 
Issues,  which,  in  effect,  declared  it  to  be  a 
valid  and  binding  bond.  It  is  .undoubted 
law  that,  if  this  verdict  is  necessarily  in- 
consistent as  to  material  issues,  a  new  trial 
must  be  awarded;  but  a  majority  of  the 
court  are  now  of  opinion,  maintained  by  the 
Chief  Justice  in  his  full  and  forcible  dissent- 
ing opinion,  that  the  verdict  is  not  incon- 
sistent on  any  material  question,  and  that 
the  plaintiff  should  have  a  Judgment  in  his 
favor,  as  heretofore  entered  in  the  court  be- 
low. It  iB  a  settled  principle  that  verdicts 
should  be  taken  In  their  entirety;  that  all 
material  facts  found  should  be  considered, 
and  liberally  and  favorably  construed  with 
a  view  to  sustaining  them,  if  it  can  be  done. 
Thompson  on  Trials,  §  2654.  A  fair  inter- 
pretation of  this  verdict  establishes  the  facts 
that  the  defendants  signed  and  sealed  this 
bond  intending  to  make  It  the  guardian  bond 
of  their  principal,  F.  G.  Ebbs;  that  they 
turned  It  over  to  their  principal,  or  one  of 
their  co-sureties,  or  some  one  intrusted  by 
them  for  the  purpose,  to  be  delivered  as  a 
guardian  bond;  that  the  same  was  complete 
In  all  respects  when  they  signed  it  and  turn- 


ed it  over  for  delivery,  except  as  to  the 
amount  of  the  penalty;  and  that  some  one 
inserted  the  penalty,  and  delivered  the  same 
to  the  clerk  as  a  complete  bond;  and  that 
the  clerk  was  not  aware,  at  the  time  he  re- 
ceived and  approved  the  same,  that  any 
change  in  the  bond  had  been  made.  The 
fact  that  it  was  delivered  by  some  one  to 
whom  they  Gad  intrusted  it  for  delivery 
necessarily  follows  from  the  verdict  of  the 
Jury  on  the  first  and  ninth  issues  that  these 
defendants  had  caused  the  paper  writing  de- 
clared on  to  be  delivered  as  a  guardian  bond, 
and  intended  it  should  be  so  considered  and 
filed  when  they  signed  it.  This  interpreta- 
tion is  confirmed  by  the  testimony,  which 
shows  that  I.  N.  Ebbs,  a  co-surety,  and 
brother  of  the  former  guardian,  and  also  a 
notary  public,  carried  the  bond  to  the  clerk 
complete  in  form,  with  the  penalty  inserted, 
and  acknowledged  and  Justified  before  him- 
self as  a  notary  public  by  the  principal  and 
other  sureties,  and  he  acknowledged  and 
Justified  before  the  clerk.  The  court  does 
not  think  that  there  Is  anything  here  incon- 
sistent with  the  verdict  on  the  last  four  is- 
sues to  the  effect  that  the  penalty  was  not 
in  the  bond  when  the  sureties  signed  it, 
and  that,  since  signing,  they  have  never  au- 
thorized any  one  to  insert  the  penalty. 
When  these  sureties  signed  the  bond,  except 
the  penalty,  and  intrusted  it  to  another  for 
delivery,  intending  it  to  be  used  as  a  guard- 
ian bond,  they  gave  such  person  implied  au- 
thority to  do  what  was  necessary  to  make  it 
a  complete  bond.  They  enabled  their  prin- 
cipal in  this  way  to  qualify  as  guardian,  and 
to  take  charge  of  the  fund,  and,  thla  end 
having  been  accomplished,  and  the  fund 
thereby  obtained  and  dissipated,  when  called 
on  for  a  reckoning  they  will  be  estopped  to 
show  that  it  was  not  their  bond.  There 
was  an  implied  authority  to  fill  oat  the  bond 
and  deliver  it  in  its  completed  form,  and 
when  it  was  so  delivered  and  accepted,  with- 
out notice  or  knowledge  on  the  part  of  the 
clerk  that  any  change  had  been  made  in  it, 
the  sureties  who  signed  the  bond  under  such 
circumstances  will  not  be  heard  now  to 
say  that  they  are  not  bound  by  its  provi- 
sions. It  is  no  answer  to  this  position  to  de- 
clare or  prove  that  since  signing  they  had 
never  given  any  one  authority  to  put  in  a 
penalty.  They  turned  over  the  bond  to  the 
principal,  or  some  one  for  him,  clothed  him 
with  apparent  authority  to  fill  up  the  bond, 
impose  it  on  the  clerk  as  a  completed  instra> 
ment,  and  thereby  obtain  the  fund. 

In  Murfree  on  OfiSdal  Bonds,  168,. the  doc- 
trine as  to  such  instruments  is  stated  as  fol- 
lows: "It  is  a  well-established  general  rule 
that  irregularities  in  the  execution  of  official 
boDds  do  not  affect  their  validity  unless  they 
are  known  to  the  obligee.  Among  other  ir- 
regular practices,  that  of  executing  bonds  in 
blank  by  sureties  falls  within  this  rule.  If  a 
surety  executes  a  bond  of  this  character  in 
blank,  and  trusts  it  to  his  prinr'*4>al,  the  lat- 
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ter  iB  hl8  agent,  and  not  the  agent  of  the 
obligee,  and  the  surety  is  fully  bound  by  the 
acts  and  omissions  of  the  obligor  acting  as 
his  agent.*'  And  the  same  principle  is  set 
forth  in  general  terms  in  the  second  volume 
of  Cyc.  p.  159:  'If  the  party  to  an  Instru- 
ment intrusts  it  to  another  for  use,  with 
blanks  not  filled,  such  Instrument  so  deliver- 
ed carries  on  its  face  an  implied  authority 
to  fill  up  the  blanks  necessary  to  protect  the 
same;  and  as  between  such  party  and  in- 
nocent third  persons  the  person  to  whom  the 
instrument  is  so  intrusted  must  be  deemed 
the  agent  of  the  party  who  committed  the 
Instrument  to  his  authority."  Again,  it  is 
said  in  the  same  volume,  at  page  161:  'This 
implied  authority  to  fill  blanks  is  confined  to 
such  insertions  as  are  necessary  to  make  the 
instrument  perfect  according  to  its  entire 
form  and  Intended  use.*'  '*This  rule  is  found- 
ed," says  the  same  authority,  "not  only  upon 
that  principle  of  general  jurisprudence  which 
casts  the  loss,  when  one  of  the  two  equally 
innocent  persons  must  suffer,  upon  him  who 
has  put  it  in  the  power  of  another  t6  do  the 
injury,  but  also  upon  that  rule  of  the  law  of 
agencies  which  makes  the  principal  liable  for 
the  acts  of  his  agent,  notwithstanding  the 
private  instructions  of  the  principal  have 
been  disregarded,  when  he  has  held  that  the 
agent  had  a  position  of  more  enlarged  author- 
ity.** This  principle  finds  support  in  well- 
considered  adjudications  in  this  state  and 
elsewhere.  Gwyn  v.  Patterson,  72  N.  G.  189; 
Railroad  v.  Kitchin,  91  N.  0.  89;  Humph- 
reys V.  Finch,  97  N.  O.  303,  1  S.  B.  870,  2 
Am.  St  Rep.  293.  In  Railroad  v.  Kitchln  it 
is  said  that:  "Where  the  bond  is  placed  in 
the  hands  of  a  co-obligor  for  delivery  with- 
out condition,  or  instructions,  and  he  subse- 
quently erases  the  name  of  one  of  the  sign- 
ers before  delivering  it  to  the  obligee,  and 
without  his  knowledge  or  consent,  the  bond 
is  not  vitiated.  In  such  case  the  co-obligor 
acts  as  the  trusted  agent  of  his  associate  co- 
obligors,  and  his  abuse  of  the  trust  in  alter- 
ing the  bond  does  not  relieve  them  from  lia- 
bility of  the  same.  Ashe,  J.,  in  delivering 
the  opinion,  adds  that  it  is  sustained  on  an- 
other principle;  that,  where  one  of  two  per- 
sons must  suffer  loss  by  default  or  mistake 
of  a  third  person,  he  who  first  reposed  the 
confidence,  or  by  his  negligent  conduct  made 
it  possible  for  the  loss  to  occur,  must  bear 
the  loss."  In  Humphreys  v.  Finch,  Smith, 
G.  J.,  in  upholding  the  principle  here  declar- 
ed, quotes  with  approval  two  cases  from  the 
Supreme  Gourt  of  the  United  States:  Dalr 
V.  U.  S.,  16  Wall.  1,  21  L.  Ed.  491,  and  But- 
ler v.  U.  S.,  21  Wall.  272,  22  L.  Ed.  614. 
Both  were  cases  of  official  bonds,  and  are  apt 
authorities  for  the  position  we  here  maintain. 
In  Dair's  Gase  some  of  the  sureties  to  an 
official  bond  were  endeavoring  to  set  up  the 
defense  that  it  was  not  to  be  delivered  until 
executed  by  another  surety,  and  it  was  held 
that  such  defense  was  not  permissible  to  the 
surety*     Jostles    Davis,    in   delivering    the 


opinion,  said:  "Sound  poUdj  requires  that 
the  person  who  proceeds  on  the  faith  of  acts 
or  admissions  of  this  character  should  be 
protected  by  estopping  the  party  who  has 
brought  about  this  state  of  things  from  al- 
leging anything  in  opposition  to  the  natural 
consequence  of  his  own  course  of  action.  It 
is  accordingly  established  doctrine  that  when- 
ever an  act  Is  done  or  statement  made  by 
a  party  which  cannot  be  contradicted  with- 
out fraud  on  his  part  and  injury  to  others 
whose  conduct  has  been  infiuenced  by  the 
act  or  admission,  an  estoppel  will  arise." 
And  the  judge  further  says  that  "in  the  ex- 
ecution of  the  bond  the  sureties  declare  to  all 
persons  interested  to  know  that  they  were 
parties  to  the  covenant  and  bound  by  it"  In 
Butler's  Gase  this  decision  was  applied  to  a 
case  where  every  blank  in  an  official  bond 
was  left  in  the  form  of  a  writing  to  be  filled, 
and  was  filled  by  the  principal  in  the  scope 
of  his  apparent  authority;  and  Ghlef  Justice 
Waite,  in  delivering  the  opinion,  said:  "The 
printed  form,  with  its  blank  spaces,  was  sign- 
ed by  Butler  [the  surety]  and  delivered  to 
Emory  [the  principal]  with  authority  to  fill 
the  blanks  and  perfect  the  instrument  as  a 
bond.  By  Inserting  in  proper  places  the 
amount  of  the  penalty,  Butler  could  have 
taken  away  from  Emory  the  power  to  bind 
him  otherwise  than  as  specified.  This,  how- 
ever, he  did  not  do.  Instead  he  relied  upon 
the  good  faith  of  Emory,  and  clothed  him 
with  apparent  power  to  fill  all  the  blanks  in 
the  paper  signed  In  such  appropriate  man- 
ner as  might  be  necessary  to  convert  it  Into 
a  bond  that  would  be  accepted  by  the  govern- 
ment as  security  for  the  performance  of  his 
contemplated  official  duties.  It  is  not  pre- 
tended that  the  acts  of  Emory  are  beyond 
the  scope  of  his  apparent  authority.  The 
bond  was  accepted  in  the  belief  that  it  had 
been  properly  executed.  There  Is  no  claim 
that  the  officer  who  accepted  it  had  any  no- 
tice of  the  private  agreements.  He  acted  in 
good  faith,  and  the  question  now  is,  which 
of  two  Innocent  parties  shall  suffer?  The 
doctrine  of  Dair's  Gase  is  that  it  must  be 
Butler,  because  he  confided  in  Emory  and  the 
government  did  not  He  is  In  law  and  equi- 
ty estopped  by  his  acts  from  claiming,  as 
against  the  government,  the  benefit  of  his 
private  Instructions  as  to  his  agent"  There 
are  many  decisions  in  other  states  to  the 
same  effect  Fullerton  v.  Sturges,  4  Ohio 
St  529;  State  v.  Young,  23  Minn.  551;  Mc- 
Gormlck  v.  Bay  Gity,  23  Mich.  457;  Brown 
V.  Golquitt  73  Ga.  60,  54  Am.  Rep.  867: 
South  Berwick  v.  Huntness,  53  Me.  89,  87 
Am.  Dec.  535;  Ghicago  v.  Gage,  95  111.  593, 
35  Am.  Rep.  182;  White  v.  Duggan,  140 
Mass.  18,  2  N.  E.  110,  54  Am.  Rep.  437;  Rose 
V.  Douglass  Township,  52.  Kan.  451,  34  Pac^ 
1046,  39  Am.  St  Rep.  354.  In  this  last  case 
the  decision  is  as  follows:  "If  a  person  signs 
his  name  as  surety  to  an  official  bond,  whlcb 
is  blank  as  to  the  amount  of  the  penalty,  and 
then  intrusts  such  bond  to  another^  and  Ui« 
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same  is  afterwards  filled  op  and  then  pre- 
sented by  the  principal^  or  any  one  for  him, 
to  the  proper  officers  for  approval,  and  Is  ac- 
cepted as  an  offidal  bond  of  the  principal, 
held  that  such  bond  so  accepted  is  prima 
facie  evidence  that  it  was  filled  up  or  com- 
pleted with  the  authority  of  all  the  parties 
thereto;  and,  further,  that  if  such  bond  was 
afterwards  filled  up  by  inserting  the  amount 
of  penalty  therein  without  the  authority, 
consent,  or  knowledge  of  the  surety,  such 
surety  cannot  complain,  because  by  his  own 
act  or  negligence  he  enabled  the  principal  or 
some  one  for  him  to  have  such  bond  ap- 
proved, accepted,  and  filed  as  an  official 
bond."  In  McCormick  y.  Bay  City,  supra,  it 
is  said  that:  "Where  a  person  signs  his 
name  in  blank  as  surety  to  an  official  bond, 
and  delivers  it  to  his  principal  to  have  it 
completed  and  signed  by  others  and  handed 
over  to  the  proper  authority,  he  makes  that 
person  his  agent  for  the  whole  business,  and 
is  estopped  and  bound  by  his  action  without 
regard  to  any  secret  instructions  as  to  the 
conditions  on  which  it  should  be  completed 
and  filed."  Further:  "Public  officers,  in  re- 
ceiving official  bonds  into  their  custody,  are 
not  bound  to  hunt  up  sureties  and  make  in- 
quiry of  them.  They  have  a  right,  where 
such  action  has  been  had,  to  rely  upon  their 
genuine  signatures,  voluntarily  afiixed  to  a 
regular  document  conforming  to  law." 

There  is  nothing  in  the  principle  here  de- 
clared that  conflicts  with  the  general  doc- 
trine which  obtains  in  this  state  that  an 
agent,  to  bind  a  principal  under  seal,  must 
have  authority  conferred  by  a  writing  under 
seal;  and  a  sealed  instrument  which  is  chan- 
ged by  an  agent,  who  has  no  authority  by 
writing  under  seal,  has  no  force  to  bind  a 
principal.  The  doctrine,  in  these  very  terms, 
was  approved  by  Chief  Justice  Smith  in 
Humphreys  v.  Smith,  supra,  where  he  upheld 
the  instrument  on  the  principle  of  equitable 
estoppel.  Nor  is  there  anything  in  the  de- 
cisions of  this  state  cited  in  the  former, 
opinion,  nor  in  any  the  court  can  find,  which 
forbids  the  application  of  this  principle  to 
the  facts  of  the  case  the  court  is  now  con- 
sidering. In  all  of  these  it  appears  by  ex- 
press statement  or  by  fair  intendment  that 
the  obligee  of  the  sealed  instrument  knew  of 
the  defect  in  Its  execution,  or  they  were  con- 
veyances of  real  estate  where  the  defect  oc- 
curred in  the  line  of  a  grantee's  title,  and 
such  grantee  was  thereby  affected  with  no- 
tice. In  McKee  v.  Hicks,  13  N.  0.  870,  the 
obligee  knew  that  the  bond  was  in  blank,  and 
the  same  was  filled  out  in  his  presence  when 
he  lent  the  money.  Hall,  J.,  in  delivering 
the  opinion,  said  that,  "Whatever  injustice 
may  be  done  to  the  plaintiff  in  this  case  is 
attributable  to  his  own  oversight  in  taking 
a  security  for  a  debt  which  the  law  cannot 
recognize."  In  Davenport  v.  Sleight,  19  N, 
C.  381,  31  Am.  Dec.  420,  the  defendant,  de- 
siring to  buy  a  boat  from  the  plaintiff,  gave 
%  sealed  bond  in  blank  to  his  agent,  and  sent 


the  agent  to  buy  the  boat  The  plaintiff  and 
defendant's  agent  bargained,  and,  having 
reached  an  agreement,  the  blank  was  filled  in 
with  the  amount  (evidently  in  the  pres^ice 
of  the  plaintiff).  The  bond  was  held  void  as 
a  sealed  instrument  on  the  authority  of  Mc- 
Kee V.  Hicks.  In  Graham  v.  Joseph  Holt,  25 
N.  G.  300,  40  Am.  Dec.  408,  the  defendant 
and  one  John  Holt  decided  to  execute  their 
note  to  the  plaintiff  for  the  price  of  certain 
goods.  The  amount  was  contained  in  the 
inventory  at  John  Holt's  house,  and  neither 
of  the  three  could  remember  It  The  three 
being  together,  John  Holt  and  the  defendant 
executed  a  sealed  note  to  the  plaintiff,  leav- 
ing the  amount  blank  for  John  Holt  to  take 
home  and  fill  up  with  the  data  which  he  had. 
This  was  done  by  him,  and  the  bond  deliv- 
ered to  the  plaintiff.  Here,  also,  the  plaintiff 
knew  of  the  defect  In  Blacknall  v.  Parish, 
59  N.  C.  70,  78  Am.  Dec.  239,  the  defendant 
desired  to  sell  some  land,  drew  a  deed,  and 
delivered  it,  signed  and  sealed,  to  an  agent, 
with  the  bargainee  and  the  price  left  blank. 
The  agent  made  a  sale  to  the  plaintiff  at  a 
reasonable  price,  filled  in  the  blank  with  the 
name  of  the  plaintiff  and  the  price,  both  the 
"plaintiff  and  the  agent  supposing  that  the 
instrument  thus  made  was  a  good  deed."  In 
Oadell  V.  Allen,  99  N.  C.  542,  6  S.  R  899,  a 
deed  for  real  estate  was  executed  by  one 
Cuthbertson  under  a  power  of  attorney  from 
Stephen  and  Thomas  Lacy.  The  power  of 
attorney  was  without  seal.  The  defect  was 
one  in  the  line  of  the  grantee's  title,  and  he 
was  affected  with  notice.  In  Bland  v.  O'Ha- 
gan,  ^  N.  C.  471,  it  appears  by  fair  intend- 
ment that  the  grantee  knew  of  the  defect; 
certainly  there  is  nothing  to  show  the  con- 
trary; and  in  Harden  v.  Southerland,  70  N.  C. 
528,  which  cites  this  last  case  as  authority, 
it  appears  by  express  terms  that  the  obligee 
of  the  amount  knew  that  the  amount  was 
filled  in  by  an  agent  acting  under  parol  au- 
thority. The  court  has  thus  far  found  no 
case  in  this  state  which  forbids  the  applica- 
tion of  equitable  estoppel  to  the  facts  estab- 
lished by  this  verdict 

Several  of  the  authorities  cited  in  sup- 
port of  the  present  opinion  go  to  the  extent 
of  holding  that,  where  an  official  bond  has 
been  executed,  knowing  that  there  are  blanks 
in  it  to  be  filled  by  inserting  things  neces- 
sary to  make  it  a  perfect  instrument  the 
person  who  signs  and  seals  under  such  cir- 
cumstances shall  be  considered  as  agreeing 
that  these  blanks  may  be  filled  after  he  has 
executed  the  bond;  and  if  the  surety,  rely- 
ing on  the  good  faith  of  his  principal,  shall 
permit  him  to  have  possession  of  the  bond 
signed  in  blank,  the  surety  will  have  clothed 
the  principal  with  real  authority  to  fill  the 
blanks  at  his  discretion  in  any  proper  man- 
ner consistent  with  the  nature  of  the  obliga- 
tion. And  this  was  no  doubt  in  the  mind  of 
Justice  Douglas  when  he  stated  In  his  di» 
senting  opinion  "that  the  bond  is  binding 
because  it  is  a  statutory  bond,  and,  having 
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been  made  and  delivered  for  tbe  purpose  of 
carrying  oat  tbe  provisions  of  tbe  statute, 
carried  witb  it  tbe  inberent  autbority  to  in- 
sert sucb  amount  of  penalty  as  would  meet 
tbe  statutory  requirement"  So  stated,  tbe 
doctrine  would  upbold  tbe  bond,  even  if  tbe 
penalty  required  by  tbe  statute  bad  been  fill- 
ed in  by  tbe  ofQcer  wbo  took  it  But  tbe 
court  does  not  decide  tbls  question  bere,  as 
tbe  facts  of  tbe  case  do  not  present  it 

Tbe  court  Is  of  opinion  tbat  tbe  defendants 
are  estopped  to  deny  tbeir  obligation  on  tbe 
bond  as  filed  and  accepted  by  tbe  clerk,  tbat 
tbe  verdict  is  not  inconsistent  on  any  ma- 
terial question,  and  tbat  tbe  original  Judg- 
ment of  tbe  court  below  be  affirmed. 

Petition  allowed. 

WALKER,  J.  (dissenting).  Wben  tbls 
case  was  before  us  at  a  former  term,  we  beld 
tbat  tbe  findings  of  tbe  jury  were  inconsist- 
ent, and  tbat  we  could  not  determine  tbe 
rigbts  of  tbe  parties  witbout  a  more  definite 
verdict  Tbe  Jury  found  tbat  tbe  penalty 
was  not  inserted  in  tbe  bond  at  tbe  time  tbe 
sureties  signed  it  and  tbat  tbey  bad  not 
since  autborized  any  one  to  insert  tbe  penalty 
of  113,000,  wbicb  was  in  tbe  bond  wben  it 
was  delivered  to  tbe  clerk.  Tbe  majority  of 
tbe  court  now  tbink  tbat  tbis  finding  does  not 
exclude  tbe  idea  of  an  implied  autbority  to 
insert  tbe  penalty,  in  view  of  tbe  answers  of 
tbe  Jury  to  tbe  otber  issues.  Tbere  is  no 
other  answer  from  wbicb  an  implied  autbor- 
ity may  be  inferred  tbat  would  not  also  and 
Just  as  well  warrant  tbe  inference  of  express 
autbority.  Wben  tbe  Jury  found  tbat  tbe 
sureties  gave  no  autbority,  tbe  law  construes 
tbeir  verdict  to  include  every  kind  of  au- 
tbority, for  tbere  is  notbing  to  restrict  it  to 
one  kind  to  tbe  exclusion  of  anotber.  It  is 
presumed  tbat  tbe  court  instructed  tbe  Jury 
as  to  wbat  would  be  necessary  to  constitute 
autbority  to  fill  tbe  blank  in  tbe  bond,  and 
also  explained  tbe  law  as  to  express  and  im- 
plied autbority;  and  wben  tbe  Jury  respond- 
ed tbat  no  autbority  bad  been  given  tbey 
could  only  mean  tbat  no  autbority  of  any 
kind  known  to  tbe  law  bad  been  given,  and 
tbe  finding,  tberefore  included  botb  express 
and  implied  autbority. 

Tbe  plain  meaning  of  tbe  last  issue  and 
tbe  answer  tbereto  cannot  be  cbanged  by 
drawing  any  inference  from  tbe  answer  to 
tbe  first  issue  as  to  wbat  tbe  Jury  intended 
to  find.  It  would  be  a  more  natural  deduc- 
tion tbat  tbe  Jury  Intended  by  tbe  first  issue 
to  say  tbat  a  paper  writing  in  tbe  form  of 
a  bond  was  actually  delivered  by  Ebbs  to 
tbe  clerk,  and,  in  view  of  tbe  otber  issues 
submitted  and  tbe  answers  tbereto,  tbis  is, 
I  respectfully  tbink,  tbe  only  reasonable  con- 
struction of  tbe  finding.  The  cbarge  was  not 
sent  up,  and  tberefore  we  are  not  informed 
wbat  Instructions  were  given  by  tbe  court  on 
tbe  first  issue;  but  it  is  more  tban  likely 
tbat  tbe  Judge  directed  a  verdict  on  tbat  is- 
•ne,  and  then  submitted  tbe  otber  special 


issues,  in  order  to  ascertain  tbe  facts,  so  that 
tbe  questions  of  law  migbt  be  fairly  pre- 
sented and  tbe  liability  of  tbe  defendants 
determined.  I  can  account  for  tbe  confiict- 
Ing  findings  in  no  otber  way. 

It  is  now  beld  that  there  was  an  implied 
autbority  to  insert  tbe  penalty  and  deliver 
tbe  bond  to  tbe  clerk  In  its  completed  form, 
and  that  if  the  latter  accepted  and  acted 
upon  it  under  those  circumstances,  witbout 
any  knowledge  of  tbe  real  facts,  tbe  sureties 
cannot  be  beard  to  question  tbe  validity  of 
the  bond  under  the  doctrine  of  equitable  es- 
toppel. There  cannot  be  any  implied  author- 
ity to  do  a  thing  in  a  way  positively  for- 
bidden by  tbe  law.  Autbority  to  execute  a 
bond  in  behalf  of  another,  or  to  perfect  one 
in  form  when  essential  parts  have  been  omit- 
ted, and  deliver  it  must  be  given  under  seal. 
Tbis  is  conceded.  How,  then,  can  an  author- 
ity be  implied  to  fill  the  blank  in  a  manner 
contrary  to  this  rule?  What  Is  meant  I 
suppose,  is  that,  if  tbe  paper  writing  was 
Intrusted  to  tbe  principal  obligor,  F.  C. 
Ebbs,  and  be  banded  it  to  some  one  else,  who 
inserted  the  penalty,  and  then  delivered  it 
in  its  completed  form  to  the  clerk,  and  tbe 
latter  bad  no  knowledge  of  the  facts,  but 
received  and  acted  upon  it  as  a  perfect  and 
valid  bond,  it  being  regular  on  Its  face,  tbe 
doctrine  of  equitable  estoppel  applies,  and 
the  defendants  are  bound,  although  Ebbs 
abused  the  trust  and  confidence  reposed  in 
him.  This  is  the  ground  upon  which  tbe 
court  now  rests  its  decision,  but  it  is  clear 
to  me  that  the  doctrine  has  no  application  to 
the  case.  Whether  the  validity  of  the  bond 
is  sustained  upon  tbe  doctrine  of  equitable 
estoppel  or  upon  that  of  agency,  it  is  essen- 
tial to  tbe  application  of  either  doctrine  that 
tbe  party  claiming  tbe  benefit  of  It  should 
have  been  misled  to  bis  prejudice,  and  he 
must  have  been  free  from  negligence.  Dis- 
cussing this  question  in  People  v.  Bostwick, 
32  N.  Y.  452,  tbe  court  says:  "Tbe  principle 
tbat  where  one  of « two  innocent  parties  must 
suffer,  be  wbo  has  put  it  in  tbe  power  of  a 
third  person  to  commit  the  fraud  must  sus- 
tain the  loss,  is  not  one  of  universal  applica- 
tion, if  the  language  be  taken  in  a  proper 
sense.  In  sucb  cases  tbe  one  wbo  claims  tbe 
benefit  of  the  rule  must  not  himself  be  guilty 
of  negligence."  Leading  text-writers  thus 
state  the  rule:  "Tbe  party  relying  on  tbe 
estoppel  must  show  tbat  be  was  ignorant  of 
tbe  facts,  and  tbat  such  ignorance  was  not 
chargeable  to  bis  neglect''  Fetter's  Equity, 
4Sc.  "An  equitable  estoppel  does  not  operate 
in  favor  of  a  person  chargeable  with  fraud, 
misconduct,  or  negligence.''  Eaton's  Eq.  177. 
See,  also,  Beach,  Mod.  Eq.  Jur.  §  1108;  Pom- 
eroy's  Eq.  Jur.  |  810;  Odlln  v.  Gove,  41  N. 
H.  465,  77  Am.  Dec.  773;  Moore  v.  Bowman, 
47  N.  H.  494.  The  same  principle  Is  recog- 
nized and  stated  in  Dahr  v.  U.  S.,  16  Wall. 
1,  21  L.  Ed.  491,  which  is  cited  by  the  court. 
It  Is  there  said  tbat  tbe  party  claiming  tbe 
benefit  of  the  estoppel  must  not  himself  be 
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at  fault.  If  he  neglects  to  make  proper  In- 
quiry when  such  inquiry  would  have  dis- 
closed to  him  the  exact  condition  of  things, 
the  estoppel  will  not  avail  him,  as  in  that 
case  he  would  not  he  an  innocent  party.  In 
Baylies  on  Sur.  &  Guar.  212,  the  principle  is 
stated  in  concrete  form  as  follows:  ''But 
while  the  courts  reco^ize  the  principle  that, 
where  a  fraud  has  heen  perpetrated  from 
which  one  of  two  innocent  parties  must  suf- 
fer, he  who  put  it  in  the  power  of  a  third 
person  to  commit  the  fraud  must  hear  the 
loss,  they  require  that  the  party  invoking 
this  principle  must  be  without  fault  him- 
self; that  where  the  instrument  upon  which 
it  is  sought  to  charge  the  surety  is  an  offi- 
cial bond,  or  a  bond  taken  and  approved  in 
the  course  of  Judicial  proceedings,  the  prin- 
ciple does  not  apply  as  against  the  surety; 
that  the  officer  taking  and  approving  the 
bond  does  not  exercise  due  diligence  unless 
the  bond  is  signed  in  his  presence  and  de- 
livered to  him  by  all  the  obligors,  or  by  some 
one  having  authority  in  writing,  properly  at- 
tested, to  bind  them;  that,  if  such  diligence 
is  not  observed,  the  officer  must  bear  the 
consequences  of  his  neglect;  and  if  the  neg- 
ligence of  the  officer  involves  loss  to  indl- 
vidqals  for  which  the  officer  is  not  able  to 
respond  the  loss  ought  not  to  be  thrown  on 
those  who  have  not  consented  to  bear  it." 
This  view  of  the  law  is  cogently  stated  by 
Brickell,  C.  J.,  for  the  court  in  Guild  v. 
Thomas,  54  Ala.  414,  25  Am.  Rep.  703,  where, 
after  approving  the  doctrine  as  laid  down  in 
Baylies,  supra,  it  is  said:  "The  principle  that 
where  a  fraud  has  been  perpetrated  from 
which  one  of  two  innocent  parties  must  suf- 
fer, he  who  has  put  it  into  the  power  of  a 
third  person  to  commit  the  fraud  must  bear 
the  loss,  is  admitted.  If  it  has  any  just  ap- 
plication in  this  case,  aa  in  all  cases  to  which 
it  is  applied,  the  party  Invoking  it  must  be 
without  fault  himself.  The  appellant  was 
In  fault  In  not  inquiring  into  and  ascertain- 
ing whether  the  principal  was  authorized  to 
make  an  unconditional  delivery  of  the  bond. 
He  trusted  to  the  representations  of  the 
principal,  and  this  misplaced  trust  is  the  im- 
mediate cause  of  the  loss  he  must  bear,  if 
the  principal  cannot  respond  to  his  liability.'* 
If  it  were  not  sustained  by  the  highest  au- 
thority, the  doctrine  that  no  one  who  liai 
himself  been  in  fault  can  avail  himself  of 
an  equitable  estoppel  is  so  plainly  jnsrt  and 
right  that  no  authority  would  be  needed  in 
its.  support.  If  a  party  has  been  negligent 
in  the  performance  of  his  duty,  neither  he 
nor  any  other  person  whom  he  represented 
can  claim  that  he  is  innocent  of  any  wrong, 
and  thereby  visit  the  consequences  of  that 
neglect  upon  another,  although  the  latter 
may  have  put  it  in  the  power  of  a  third  per- 
son to  mislead  him  and  he  was  actually  mis- 
led, the  consequent  injury,  if  any,  being  the 
result  of  his  own  want  of  care  or  of  the 
failure  to  perform  the  duties  enjoined  upon 
bim  by  the  law;     Guild  t.  Thomas,  supra. 


If  these  principles  are  appUed  to  the  facts 
of  this  case,  what  will  be  the  necessary  con- 
clusion? The  penalty  of  a  guardian  bond  is 
not  fixed  at  a  certain  sum,  but  the  statute 
provides  (1)  that  it  shall  be  at  least  double 
the  valu^  of  all  the  personal  property  and 
of  the  rents  and  profits  issuing  from  the  real 
estate  of  the  infant,  which  value  the  clerk 
of  the  superior  court  shall  ascertain  by  the 
examination  of  the  applicant  for  letters  of 
guardianship,  or  of  any  other  person;  (2) 
the  bond  must  be  acknowledged  before  the 
clerk,  and  (3)  it  must  be  approved  by  him. 
Code,  §  1574.  These  requirements  have  an 
important  bearing  upon  the  principle  now 
brought  into  this  case,  and  they  show  most 
clearly  that  it  can  have  no  proper  weight  or 
influence  in  its  decision.  With  reference  to 
the  first  of  these  requirements  it  may  be 
asked,  how  can  any  authority  to  fill  the 
blank  in  the  bond  be  implied  when  the  hold- 
er of  it  could  not,  under  any  circumstances, 
have  such  a  power,  as  it  is  given  to  the 
clerk  alone  to  ascertain  and  fix  the  amount 
of  the  penalty,  and  for  the  very  good  reason 
of  afTording  the  infant  adequate  security  as 
against  the  default  of  his  guardian?  The 
penalty  could  not  be  inserted  in  the  bond 
until  the  clerk  had  first  made  the  prelim- 
inary investigation  and  ascertained  what  the 
amount  should  be. 

Notwithstanding  this  express  provision  of 
the  statute,  it  is  suggested  that  Ebbs  could 
insert  the  penalty  by  virtue  of  implied  au- 
thority to  do  so;  in  other  words,  that  he 
could  exercise  an  authority  conferred  by 
statute  on  some  one  else,  or  could  exercise 
a  statutory  power  in  his  private  capacity. 
The  very  fact  that  he  brought  the  bond  to 
the  clerk  in  an  apparently  completed  form 
was  cogent  proof  to  the  latter,  or  should  have 
been,  that  there  was  something  wrong,  as 
the  clerk  well  knew  that  the  penalty  could 
not  be  inserted  in  the  bond  until  the  amount 
thereof  had  been  ascertained  in  the  manner 
prescribed  by  the  statute,  and  this  was 
enough  to  put  him  on  his  guard. 

Before  passing  to  the  next  point,  it  may 
be  said  also  in  regard  to  this  requirement 
that,  if  the  defendants  even  placed  the  bond 
in  the  hands  of  F.  0.  Ebbs,  their  alleged  prin- 
cipal, or  In  the  possession  of  any  one  else, 
with  the  intent  that  it  should  become  the 
guardian  bond  of  Ebbs,  the  only  authority 
that  could  be  implied  (if  authority  can  be 
given  in  such  a  case  otherwise  than  by  an 
instrument  under  seal)  was  that  the  bond 
should  be  filled  np  according  to  the  law— 
that  is,  by  the  clerk  in  the  manner  provided 
in  the  statute— and  they  had  the  right  to 
suppose  that  this  would  be  understood  by 
everybody,  and  .especially  by  the  clerk,  who 
is  charged  with  the  duty  of  ascertaining  the 
amount  of  the  penalty  to  be  inserted.  How 
can  the  clerk  be  termed  an  innocent  third 
person,  who  was  deceived  by  appearances, 
when  he  must  have  known  that  nobody  pos- 
sessed the  authority  to  fix  the  penalty  but 
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himself?  In  this  respect  our  case  differs 
materially  from  those  cited  in  the  opinion. 
They  will  be  found  on  examination  to  be 
cases  dealing  with  prlrate  bonds,  or  with 
ofQcial  bonds  where  the  penalty  was  fixed 
at  a  sum  certain,  or  with  official  bonds  sign- 
ed with  a  blank  space  left  for  the  name  of 
the  obligor,  which  was  afterwards  filled  by 
some  third  person.  Those  cases  are  mani- 
festly different  from  ours,  as  there  was  noth- 
ing in  them  to  excite  inquiry  on  the  part  of 
the  officer,  and  surely  nothing  of  so  pro- 
nounced a  character  as  the  assumption  by 
another  of  authority  which  belonged  solely 
to  him;  nor  did  it  appear  in  them  that  the 
law  required  him  to  take  the  acknowledg- 
ment of  the  obligors.  The  decision  in  each 
one  of  those  cases  proceeded  upon  the  idea 
that  on  its  face  the  bond  in  question  had 
every  appearance  of  regularity,  and  that,  if 
there  had  been  thereon  anything  indicating 
irregularity,  the  principle  of  equitable  estop- 
pel would  not  have  applied. 

But  this  is  not  all  that  can  be  said  in  this 
connection.  The  statute  further  requires 
that  the  clerk  shall  himself  take  the  ac- 
knowledgment of  the  bond.  He  had  no  right 
to  receiye,  and  certainly  not  to  accept,  it  as 
a  perfect  bond  until  he  had  done  this.  If  he 
had  performed  his  duty  in  this  respect,  what 
would  he  have  discovered?  Why,  of  course, 
that  the  defendants  had  signed  the  paper 
writing  in  blank,  and  that  it  was  not  their 
bond,  as  I.  N.  Ebbs  had  no  authority  to  fill 
the  blank.  How  apt  are  the  authorities  we 
have  cited  when  considered  in  connection 
with  these  requirements  of  the  statute.  They 
hold  that  the  officer  should  require  acknowl- 
edgment, while  our  statute  expressly  pro- 
vides for  it  It  is  not  contended  that  an 
omission  to  comply  with  directory  provi- 
sions will  Invalidate  a  bond,  but  my  sole 
purpose  now  is  to  show  that  the  clerk  is  not 
an  innocent  party,  and  Is  not,  therefore,  with- 
in the  protection  of  the  doctrine  of  equitable 
estoppel.  He  was  negligent  at  every  turn, 
and  acted  in  open  violation  of  the  law. 

The  rule  upon  which  the  decision  of  the 
court  Is  based  has  been  thus  formulated: 
''An  obligee  may  properly  accept,  without 
Inquiry,  an  Instrument  perfect  in  form  and 
execution,  which  comes  to  him  from  the 
person  who  should  have  possession  of  the 
instrument  for  the  purpose  of  such  delivery; 
that  the  surety  who  executed  the  Instrument 
and  placed  it  in  the  usual  channel  for  de- 
livery cannot  limit  the  general  authority  by 
a  condition  of  which  the  obligee  has  no  no- 
tice; that,  if  the  condition  Is  disregarded,  and 
a  fraud  accomplished,  he  who  has  clothed 
his  principal  with  the  semblance  of  a  gen- 
eral authority  to  make  the  delivery  must 
stand  the  hazard  he  has  incurred."  Spitler 
V.  James,  32  Ind.  202,  2  Am.  Rep.  834.  But 
can  it  be  said  that  this  instrument  was 
••perfect  In  form  and  execution"  when  the 
clerk  was  aware  that  he  had  not  fixed  the 
penaltyt  And  that  sureties  had  not  acknowl- 


edged it — ^two  things  which  are  made  by  the 
statute  essential  to  its  perfectness?  Nor  did 
the  Legislature  have  in  view  the  delivery  of 
an  instrument  of  this  kind  by  any  third 
person — that  is,  such  a  delivery  as  is  meant 
in  the  statement  of  the  rule  just  quoted,  and 
which  would  be  sufficient  in  other  cases  to 
make  a  perfect  bond — delivery  being  the 
final  essential  act  or  requisite  In  the  mak- 
ing of  a  good  bond.  This  is  so  for  two  rea- 
sons: First,  because  the  bond  could  not  be 
made  complete  until  the  clerk  had  fixed  the 
penalty;  and,  second,  because  the  presence 
of  the  obligors  themselves  is  contemplated 
by  the  statute,  as  they  must  be  there  to  ac- 
knowledge the  execution  of  the  bond  before 
the  clerk.  This  requirement  of  the  law  war 
intended  to  prevent  just  such  a  controversy 
as  is  now  presented.  It  was  necessaiy  for 
the  obligors  to  be  there,  and  acknowledge  the 
bond,  because  they  could  not  know  the  ex- 
tent of  their  liability  until  the  clerk  had  as- 
certained the  value  of  the  property  and  fixed 
the  amount  of  the  penalty.  It  was  a  provi- 
sion enacted  for  the  benefit  of  the  obligors, 
and  at  the  same  time  for  the  absolute  secu- 
rity of  the  infant* s  estate.  Speaking  of  a 
common  practice  said  to  obtain  for  clerks 
to  take  bonds  in  a  certain  irregular  way,  the 
court,  in  Gilbert  v.  Anthony,  1  Yerg.  69,  24 
Am.  Dec.  439,  said:  "If  such  a  practice  had 
generally  prevailed,  and-  no  injurious  conse- 
quences were  to  be  apprehended  from  Its 
continuance,  it  might,  perhaps,  be  countenan- 
ced; but  It  is  not  only  an  illegal,  but  a  dan- 
gerous, practice,  and  there  will  not  be  a 
more  favorable  time  to  correct  It  than  the 
present  All  officers,  and  especially  those 
concerned  in  the  administration  of  justice, 
would  do  well  to  perform  their  duties  in  the 
manner  which  the  law  has  prescribed,  in- 
stead of  endeavoring  to  discover  one  more 
convenient  and  eligible  In  their  opinion.  By 
so  doing  much  litigation  would  be  prevented, 
much  unnecessary  consumption  of  the  time 
of  the  courts  avoided,  and  the  officers  them- 
selves exempted  from  liabilities  to  which 
they  will  always  be  otherwise  exposed.*' 
The  doctrine  of  equitable  estoppel  requires 
that  both  parties  should  be  equally  innocent 
— as  where  one  against  whom  the  estoppel 
is  set  up  has  by  misplaced  confidence  made 
that  to  appear  which  did  not  in  fact  exist, 
and  the  other,  being  himself  without  fault, 
has  been  misled  by  what  was  thus  made  to* 
appear.  One  of  the  essential  elements  of 
the  estoppel  is  that  the  party  claiming  the 
benefit  of  it  should  not  be  In  fault;  and 
when  this  is  the  case  the  party  who  reposed 
the  confidence  is  bound  by  what  was  done, 
although  he  did  not  authorize  it,  because  he 
relied  upon  the  simple  assurance  that  an- 
other will  do  an  act  which  he  knows  may  be 
defeated  by  various  accidents,  and  he  must 
therefore  take  the  risk  of  such  assurance  be- 
ing fulfilled.  Barnes  v.  l^ewis,  73  N.  G.  133, 
21  Am.  Rep.  461.  While  he  may  not  have 
authorized  the  act^  he  has  put  it  In  his  pow- 
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er  to  do  the  act,  and  for  any  abuse  of  the 
power  which  results  In  misleading  an  Inno- 
cent party  he  must  be  held  liable.  But  he 
will  not  be  held  responsible  for  any  results 
which  the  other  party  could  have  prevented 
by  the  exercise  of  reasonable  care,  and  es- 
pecially by  the  performance  of  a  duty  posi- 
tively imposed  by  statute.  This  would  be 
an  unreasonable  and  unwarranted  extension 
of  the  doctrine,  and  a  departure  from  the 
reason  upon  which  it  is  founded. 

It  was  not  necessary  that  the  clerk  should 
have  had  actual  notice  of  the  facts.  If  he 
omitted  to  do  that  which  would  have  given 
him  notice,  it  is  in  law  the  full  equivalent  of 
actual  notice.  This  court  has  said  that  con- 
structive notice  arises  from  the  means  of 
knowledge,  and  notice  is  presumed  when  the 
party  to  be  affected  by  it  has  such  means  in 
his  possession,  or  they  are  available.  Bunt- 
ing V.  Ricks,  22  N.  0.  130,  32  Am.  Dec.  689; 
Hulburt  V.  Douglas,  94  N.  C.  122;  2  Pomeroy, 
Eq.  Jur.  I  004  et  seq.  If  the  clerk  had  re- 
quired the  obligors  to  acknowledge  the  exe- 
cution of  the  bondt  and  had  otherwise  dis- 
charged his  duty,  the  facts  would  have  been 
fully  disclosed  to  him,  and,  having  failed  to 
do  so,  the  law  Imputes  to  him  knowledge  of 
what  he  might  thus  have  learned.  2  Pome- 
roy,  supra,  610.  Another  element  necessary 
to  create  an  equitable  estoppel  is  that  the 
party  estopped  must  intend,  or  be  in  a  posi- 
tion to  reasonably  anticipate,  that  his  con- 
duct or  representation  will  be  acted  on  by 
the  party  by  or  through  whom  the  estoppel 
is  asserted.  Fetter,  Bq.  48d.  How  could  this 
be  the  case  when  it  was  the  duty  of  the  clerk 
to  fix  the  amount  of  the  penalty  and  to  take 
the  acknowledgment  of  the  obligors?  How 
could  the  defendants  foresee  that  the  clerk 
would  do  what  be  should  not  have  done^  and 
what  he  was  forbidden  by  the  statute  to  do? 

It  la  not  necessary  that  I  should  contro- 
vert the  general  principles  stated  in  the  opin- 
ion of  the  court,  but  only  the  conclusion 
drawn  therefrom,  which  I  have  attempted  to 
show  is  not  warranted,  In  view  of  the  spe- 
cial provisions  of  our  statute  (C3ode,  §  1574), 
which  take  this  case  out  of  the  operation  of 
those  principles.  I  must  think  that  the  ma- 
jority were  Inadvertent  to  the  statutory  re- 
qnirements,  for  nothing  is  better  settled  in 
the  law  than  that  the  injury  must  be  the 
proximate  result  of  the  conduct  depended 
upon  to  create  the  estoppel,  and  that  the 
party  claiming  the  benefit  of  it  must  not  him- 
self have  been  in  fault,  but  in  the  exercise  of 
reasonable  care  and  due  diligence  under  all 
the  circumstances.  Eaton,  Bq.  {  61,  p.  173; 
Bank  t.  Hazard,  80  N.  Y.  230.  In  Bank  v. 
Morgan,  117  U.  S.  109,  6  Sup.  Ct  662,  29  L. 
Ed.  811,  it  is  said:    *1n  respect  to  persons 


equally  innocent,  when  one  is  bound  to  know 
and  act  upon  his  knowledge  and  the  other 
has  no  means  of  knowledge,  there  seems  to 
be  no  reason  for  burdening  the  latter  with 
any  loss  in  exoneration  of  the  former."  In 
our  case  the  clerk  had  at  least  the  "means  of 
knowledge."  It  is  also  said  in  that  case  that 
negligence  will  deprive  a  party  of  the  ben- 
efit of  the  estoppel,  and  In  another  part  of 
the  opinion  the  court  uses  this  language:  "If 
the  defendant's  officers,  upon  paying  the  re- 
turned checks,  could  by  proper  care  and  skiU 
have  detected  the  forgeries,  then  it  cannot 
receive  a  credit  for  the  amount  of  those 
checks,  even  if  the  depositor  omitted  an  ex- 
amination of  his  accounts."  In  that  case 
will  be  found  an  able  exposition  of  the  law 
relating  to  equitable  estoppels  where  there 
has  been  mutual  negligence.  The  require- 
ment that  the  party  who  pleads  the  estop- 
pel should  be  free  firom  fault  applies  more 
strongly  where  the  fault  consists  in  the 
breach  of  an  official  duty  than  it  does  where 
there  Is  merely  negligence. 

While  I  do  not  question  the  correctness  of 
the  principles  stated  by  the  court,  it  must  be 
admitted  the  courts  are  not  by  any  means 
agreed  that  the  doctrine  of  equitable  estop- 
pel applies  to  the  filling  of  blanks  in  bonds, 
some  of  those  who  hold  that  it  does  having 
either  virtually  adopted  the  principle  of  Tex- 
hira  t.  Evans,  1  Anstr.  228,  which  this  court 
has  repudiated,  or  having  applied  to  bonds 
the  rules  concerning  commercial  paper. 
White  V.  Duggan,  140  Mass.  18,  2  N.  B.  110, 
64  Am.  Bep.  437.  The  subject  is  fully  and 
ably  discussed  and  the  authorities  dted  and 
commented  on  in  Walla  Walla  y.  Ping;  1 
Wash.  T.  339. 

I  do  not  think  it  necessary  to  discuss  the 
efPect  of  section  1891  of  the  Code,  as  the 
court  in  its  opinion  does  not  rely  on  it,  or 
even  refer  to  it,  and  it  is  apparent  ftrom  its 
terms  that  it  does  not  apply  to  a  case  like 
this,  but  to  bonds  wherein  the  amount  of 
the  penalty  varies  from  that  fixed  by  the  law, 
being  either  more  or  less  than  that  amount. 

The  plaintiff,  in  my  opinion,  has  a  perfect- 
ly plain  and  adequate  remedy  by  which  to 
recover  what  is  alleged  to  be  due  to  his 
wards  from  their  former  guardian  without 
invoking  the  doctrine  of  equitable  estoppel, 
which  can  have  no  application  to  the  case 
for  reasons  already  stated.  I  do  not  see  how 
he  can  be  injured  by  a  new  finding  of  the 
facts  upon  proper  issues  submitted,  which 
will  not.be  open  to  construction,  and  will  not 
require  a  resort  to  inference  as  to  the  mean- 
ing of  the  Jury. 

GONNOB,  J.,   concurs  in  tne  dissenting 

opinion. 
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(Suprone  Coart  of  North  Carolina.    April  18, 

1905.) 

TKIJ5GRAPHB— DKATH    1CS8SA0B— DKI«AT   IN    DK- 
LIVEBT— MSNTAL  ANGUISH— UABIUTT. 


1.  Delay  In  the  delivery  of  a  message  addr< 
ed  to  a  married  man,  disclosing  no  interest  of 
his  wife  in  the  subject-matter,  does  not  render 
the  telegraph  company  liable  for  damages  for 
mental  anguish  of  the  wife  because  of  her  inabil- 
ity to  attend  the  burial  of  a  grandchild  whose 
death  the  message  announced.  In  the  absence  of 
evidence  that  the  message  was  intended  for  the 
wife's  benefit. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  i5» 
CenL  Dig.  Telegraphs  and  Telephones,  I  87.] 

2.  Where  a  message  was  received  by  the  sen- 
dee announcing  the  death  of  his  grandchild 
in  time  for  him  to  take  the  train  to  attend  the 
burial,  the  fact  that  his  wife  was  prevented  from 
taking  the  trahi  because  of  her  inability  to  place 
her  children  in  the  care  of  a  neighbor  after  the 
receipt  of  the  menage  by  her  husband  would 
not  render  the  telegraph  company  liable  for 
mental  anguish  resulting  from  her  failure  to 
attend  the  hurial. 

Appeal  from  Superior  Court,  Dayidson 
Gonnty;  Bryan,  Judge. 

Action  by  N.  P.  Granford  and  wife  agaioBt 
tlie  Western  Union  Telegraph  Company. 
Prom  a  Judgment  for  defendant,  plaintiffs  ap- 
peal.    Affirmed. 

Emery  E.  Raper,  for  appellants.  Walser 
&  Walser,  Manly  &,  Hendren,  and  F.  H. 
Bnsbee  &  Son,  for  appellee. 

WALKER,  J.  Plaintiffs,  N.  P.  Cranford 
and  bis  wife,  M.  0.  Cranford,  brought  this 
action  to  recover  damages  for  mental  an- 
guish of  the  feme  plaintiff,  which  they  al- 
lege was  caused  by  the  negligence  of  the 
defendant  in  the  transmission  and  delivery 
of  a  telegram  in  the  following  words: 
"China  Grove,  June  ISth  1904.  N.  P.  Cran- 
ford, Lexington,  N.  C.  May  died  today.  Be 
buried  tomorrow.  A.  L.  Cranford.'*  A.  L. 
Cranford  is  the  son  of  the  plaintiffs,  and 
May,  who  is  mentioned  in  the  telegram,  was 
the  child  of  Mrs.  Ludwick,  who  is  the  sister 
of  A.  L.  Cranford  and  the  daughter  of  the 
plaintiffs.  The  message  was  filed  with  the 
operator  of  the  defendant  at  China  Grove 
between  7  and  8  o'clock  p.  m.,  and  vras  de- 
livered to  N.  P.  Cranford  at  6  o'clock  the 
next  morning.  Plaintiffs  live  about  one-half 
of  a  mile  ftom  the  depot  at  Lexington.  N. 
P.  Cranford  took  the  train  that  morning,  and 
arrived  in  time  for  the  funeral,  though  he 
was  not  met  at  Glass,  the  nearest  station  on 
the  defendant's  line,  and  had  to  walk  to  the 
place  of  burial.  Mrs.  Cranford  did  not  go. 
She  testified  that  she  had  several  children, 
one  of  whom  was  afflicted,  and  that  she 
could  not  get  ready  in  time  to  take  the  train, 
as  she  was  nnable  to  place  her  children  in  the 
care  of  any  of  her  neighbors.  Plaintiffs' 
counsel  did  not  claim  any  right  to  damages 
for  N.  P.  Cranford,  but  insisted  that  Mrs. 
Cranford  was  entitled  to  recover  any  dam- 


ages she  had  suffered  by  reason  of  the  de- 
fendant's negligent  delay  in  sending  and  de- 
livering the  message.  The  court,  on  motion 
of  the  defendant's  counsel,  directed  judgment 
of  nonsuit  to  be  entered.  Plaintiffs  excepted 
and  appealed. 

The  face  of  the  message  before  us  did  not 
inform  the  defendant  that  it  was  intended 
for  the  benefit  of  the  feme  plaintiff,  or  that 
■he  bad  any  interest  in  its  prompt  transmis- 
sion and  delivery.  It  does  not  appear  that 
the  company  was  informed,  either  in  terms 
or  by  the  tenor  of  the  message,  that  a  failure 
to  transmit  and  deliver  it  with  promptness 
would  result  in  damage  to  the  feme  plaintiff. 
So  far  as  the  message  discloses,  it  was  sent 
solely  for  the  benefit  of  N.  P.  Cranford. 
The  mere  fact  that  he  happened  to  be  her 
husband  does  not  give  her  any  right  to  dam- 
ages for  the  defendant's  default  to  which 
she  would  not  otherwise  be  entitled.  We 
do  not  hold  that,  in  order  to  recover  damages 
for  a  breach  of  duty  by  the  defendant  in 
transmitting  and  delivering  a  telegram,  it  is 
necessary  the  interest  of  the  plaintiff  in  the 
message  should  appear  on  its  face,  because 
it  is  quite  sufficient  to  sustain  an  action 
against  the  defendant  for  any  negligence 
in  the  performance  of  its  duty  to  sender  or 
sendee  if  it  appears  either  from  the  message 
itself  or  the  fact  is  otherwise  brought  to  the 
knowledge  of  the  company  at  the  time  it 
undertakes  the  service  in  respect  to  which 
the  default  occurs.  This  is  enough  to  ap- 
prise the  defendant  of  the  nature  and  extent 
of  its  liability  and  the  probable  measure  of 
damages  in  the  particular  case  if  it  should 
fall  short  of  performing  its  duty.  Kennon  v. 
Telegraph  Ca,  126  N.  C.  232,  86  S.  E.  468; 
Williams  V.  Tel.  Co.,  136  N.  C.  82,  48  S.  E. 
558.  But  the  interest  of  the  plaintiff  in  the 
message  must  in  some  wbj  appear.  In  our 
case  there  was  nothing  in  the  terms  of  the 
message  to  inform  the  defendant  that  Mrs. 
Cranford  had  any  interest  in  it,  or  that  it 
was  sent  for  her  use  and  benefit,  or  that 
she  was  expected  to  act  upon  it  in  any  way, 
or  to  direct  her  muvements  by  it ;  nor  does  It 
appear  that  any  one  of  said  facts  was  brought 
to  the  attention  of  the  company  by  the  send- 
er at  the  time  he  filed  the  message  for  trans- 
mission; nor  is  it  shown  that  the  defend- 
ant even  knew  that  such  a  person  as  the 
feme  plaintiff  existed;  nor  is  there  any  evi- 
dence that  the  message  was  in  fact  intended 
for  the  benefit  of  the  feme  plaintiff.  The 
defect  in  the  proof  last  mentioned  is  suffi- 
cient of  itself  to  defeat  the  plaintifTs  re- 
covery. We  do  not  mean  to  say  that  any 
contractual  relation  should  exist  between  the 
plaintiff  and  the  company  to  give  the  former 
a  cause  of  action  for  a  breach  of  duty  by 
the  latter,  as  it  is  not  necessary  that  we 
should  80  declare  in  this  case;  but  what  we 
do  decide  is  that  there  can  be  no  recovery 
of  damages  for  delay  in  transmission  and 
delivery  when  it  does  not  in  any  way  ap- 
pear that  the  plaintiff  was  an  Intended  ben- 
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eficlary  of  the  message.  We  could  not  well 
liold  otherwise  without  subJectiDg  the  de- 
fendant to  liability  for  damages  alleged  to 
have  been  sustained  by  those  who  are  stran- 
gers to  its  contracts,  and  to  whom  it  owed 
no  duty  whatever.  The  mental  anguish  suf- 
fered by  the  feme  plaintiff  cannot  under  the 
facts  and  circumstances  of  this  case,  be 
traced  to  any  wrong  committed  by  the  de- 
fendant There  Is  no  causal  connection 
between  the  breach  of  the  duty  owed  by  the 
defendant  to  N.  P.  Cranford  and  the  an- 
guish of  his  wife,  which  resulted  from  her 
failure  to  be  present  at  the  funeral  of  her 
grandchild,  and  for  it,  therefore,  the  law 
awards  no  compensation.  It  is  not  every 
one  incidentally  suilering  a  loss  from  the 
negligence  of  another  who  can  maintain  an 
action  upon  that  ground.  It  has  been  said 
that  there  would  be  no  bounds  to  litigation 
if  the  ill  effects  of  the  negligence  of  men 
may  be  followed  down  the  chain  of  results  to 
their  final  attenuated  effect  9  Cyc.  372. 
See,  also»  7  Am.  &  Eng.  Enc.  (2d  Ed.)  110. 
The  plaintiffs'  counsel  cited  Cashion  v.  Tel. 
Co.,  123  N.  0.  267,  81  S.  E.  493,  same  case, 
124  N.  G.  469,  32  S.  B.  746,  46  U  R.  A.  160, 
and  Landie  v.  Tel.  Go.,  124  N.  G.  528,  32  S. 
E.  886,  as  authorities  sustaining  his  conten- 
tion. In  each  of  those  cases  we  need  only 
say,  without  discussing  the  principle  upon 
which  they  rest  there  was  abundant  evi- 
dence to  show  that  the  message  was  sent  for 
the  benefit  of  the  plaintiff,  the  sender  mere- 
ly acting  as  her  agent;  while  in  this  case 
there  is  no  such  evidence.  We  are  unable  to 
see  that  the  defendant  owed  Mrsi  Cranford 
any  duty  in  respect  to  the  message  in  ques- 
tion for  a  breach  of  which  she  can  recover 
damages. 

But  apart  from  these  considerations,  It 
appears  that  her  husband  received  the  mes- 
sage in  time  to  take  the  train.  The  fact 
that  she  was  prevented  from  doing  so  be- 
cause she  did  not  succeed  in  placing  her 
children  in  the  care  of  her  neighbor  was 
something  not  chargeable  to  any  neglect  of 
the  defendant  and  for  which  it  should  not 
be  held  liable  in  damages.  We  do  not  think 
the  plaintiff  made  out  a  case  in  any  view  of 
the  evidence,  and  the  court  was  right  In  dis- 
missing her  action. 

No  error. 


(138  N.  C.  105) 

HUGHES  et  aL  V.  KNOTT  et  aL 

(Supreme  Court  of  North  Carolina.    April  18, 

1903.) 

SAIAS—DELIVEBT— PAYMENT     OF    PEIC1S— ABIL- 

rrr  to  pat-^endeb  —  waivee  —  delivebt 

F.    O.    B.    CABS— DUTT   TO    SPECIFY    DE8TINA- 

noR. 

1.  Where  a  contract  for  the  sale  of  tobacco 
provided  that  it  should  be  delivered  on  a  cer- 
tain date  f.  o.  b.  cars  at  a  certain  point  it  was 
the  duty  of  tiie  buyer  to  specify  to  what  carrier 
the  tobacco  should  be  delivered,  or  to  what  point 
(t  should  be  shipped ;  and,  in  the  absence  of  such 


direction,  failure  of  the  seller  to  deliver  on  cars 
at  the  specified  time  was  not  a  breach  of  the 
contract. 

[Ed.  Note. — ^For  cases  in  point  Me  fol.  48^ 
Cent  Dig.  Sales,  H  366,  483.] 

2.  Where  tobacco  was  sold  with  no  stipula- 
tion as  to  the  time  of  payment  title  did  not 
pass  until  payment  of  the  price. 

8.  Where  the  seller  in  an  executory  contract 
of  sale  refused  to  deliver  the  property,  tender 
of  the  price  was  waived. 

4.  Where,  in  an  action  by  the  buyer  for  breach 
of  a  contract  of  sale  of  tobacco,  which  provided 
that  the  property  should  be  delivered  at  a 
certain  date,  the  seller  contended  that  the 
buyer  was  not  at  that  date  able  to  perform,  be- 
cause unable  to  pay  the  price  in  cash,  evidence 
of  a  custom  in  the  tobacco  trade  to  accept 
checks  was  admissible. 

5.  Where  a  large  quantity  of  tobacco  was 
sold,  to  be  delivered  on  a  certain  date,  and  the 
buyer  was  present  upon  that  date,  provided  with 
a  check  and  collateral  upon  which  he  could 
readily  obtain  currency,  and  was  unable  during 
the  greater  part  of  the  day  to  find  the  sellers, 
who,  upon  being  found,  refused  to  deliver  the 
tobacco,  it  was  not  the  buyer's  duty,  after  his 
failure  to  find  the  sellers  at  their  place  of  busi- 
ness, to  convert  his  checks  into  currency,  but 
he  was  entitled  to  a  reasonable  time  after  the 
refusal  to  deliver  to  convert  his  funds  into  cur- 
rency; and,  if  they  were  available  for  that 
purpose,  a  finding  that  he  was  ready  and  able 
to  perform  the  contract  was  justified. 

Appeal  from  Superior  Court  Wake  Coun- 
ty; Long,  Judge. 

Action  by  W.  T.  Hughes  and  others  against 
R.  H.  Knott  and  another.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.    Reversed. 

The  plaintiflTs  sue  for  the  possession  of  a 
lot  of  tobacco  described  tn  the  complaint 
They  allege  that  they  are  the  owners  and 
entitled  to  the  immediate  possession  thereof, 
setting  forth  the  facts  upon  wtiich  their  daim 
of  ownership  is  based.  The  defendants  deny 
the  plaintiffs'  title.  It  appeared  that  on  the 
20th  day  of  January,  1904,  the  plalntifls  and 
defendants  entered  into  a  contract  in  writ- 
ing by  the  terms  of  which  the  i^aintlffs 
"bought  of  the  defendants  two  lots  or  par- 
cels of  scrap  tobacco  now  In  their  ware- 
house in  the  dty  of  Raleigh  upon  the  follow- 
ing terms  and  conditions."  Plaintiffs  agree 
"that  they  will  pay  for  first  lot  of  bright 
scrap  of  about  25000  pounds  four  cents  less 
three  per  cent  and  for  the  second  lot  known 
as  pickings  and  dark  scrap  one  dollar  per 
hundredweight"  It  was  agreed  that  plain- 
tiffs "will  take  and  pay  for  said  tobacco  on 
July  1, 1904,  provided  the  same  shall  conform 
to  sample  as  hereinafter  provided.'*  It  was 
agreed  that  defendants  should  pick  and  prise 
the  tobacco  on  or  before  July  1,  1904.  "All 
of  said  tobacco  to  be  sound  and  delivered  f. 
o.  b.  cars  Raleigh."  There  were  other  pro- 
visions in  the  contract  in  regard  to  settling 
any  dispute  which  might  arise  in  regard  to 
the  quality,  etc.,  of  the  tobacco.  It  was  fur- 
ther provided:  "Said  Hughes  &  Go.  further 
agree  to  take  all  the  tobacco  of  the  same 
grade  and  quality  as  said  sample  which 
Knott  &  Williamson  may  purchase  on  or 
before  July   1,    1904  not  to  exceed   4b,000 
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pounds  upon  the  terms  and  conditions  here- 
in set  forth.  And  said  Knott  &  Williamson 
agree  that  said  W.  T.  Hughes  &  Co.  shall 
haye  all  the  said  scraps  up  to  said  sample 
up  to  July  "U  1904  not  to  exceed  45»000 
pounds.**  It  is  admitted  in  the  pleadings  and 
testimony  that  on  June  29,  1904,  the  tobacco 
described  in  the  contract  was  picked  and 
prized  by  defendants  and  accepted  by  plain- 
tiffs; an  Invoice  therefor  being  delivered  to 
them  by  the  defendants.  PlaintifF  Hughes 
testified:  That  he  came  to  Raleigh  on  June 
2dth,  went  to  defendants'  warehouse,  saw 
the  tobacco,  and  accepted  it.  This  was  on 
Wednesday.  That  he  told  defendants  to  put 
it  in  the  depot  and  get  the  bill  of  lading,  and 
that  he  would  return  to  Raleigh  on  Saturday 
or  Monday  and  pay  for  it  Told  them  that 
he  was  very  busy.  Mr.  Williamson  asked 
about  exchange  on  check.  Witness  said  that, 
if  there  was  any,  he  would  pay  it  Witness 
said  he  would  come  Saturday  or  Monday. 
Mr.  Williamson  said,  "All  right"  This  was 
in  his  warehouse.  Hughes  testified:  That 
after  the  agreement  Williamson  said,  "Be 
here  on  time,"  and  witness  replied,  **!  will 
do  it"  That  he  came  from  his  home  in  Louis- 
burg  to  Raleigh  on  Monday,  July  4th,  went 
immediately  to  defendants'  warehouse,  and 
it  was  closed.  Endeavored  to  find  them. 
Could  not  find  Mr.  Williamson.  Found  de- 
fendant Knott  that  night  by  going  to  bis 
house.  Told  him  that  he  was  there  to  pay 
for'  tobacco;  was  prepared  to  do  so;  would 
not  ask  him  to  take  checks,  but  would  pay 
spot  cash.  Knott  replied  that  witness  had 
broken  the  contract  by  not  being  here  on 
the  Ist  day  of  July.  Did  not  see  Williamson 
that  day  at  all.  Saw  him  afterwards.  He 
said  they  had  decided  to  keep  the  tobacco; 
that  witness  had  broken  his  contract  by  not 
being  present  on  July  1st  Hughes  testified 
that  the  plaintiffs  were  ready,  willing,  and 
able  to  pay  for  the  tobacco  on  June  29  and 
on  July  4,  1904;  that  he  had  checks  on  Nor- 
folk National  Bank  and  a  large  amount  of 
collateral  with  him  on  July  4th,  so  that  when 
he  went  to  the  bank  he  was  prepared  to  have 
check  cashed.  He  also  testified  that  it  was 
agreed  between  Williamson  and  himself  on 
June  29th  that  defendants  were  to  put  to- 
bacco in  depot  by  Monday;  that  he  wanted 
it  in  depot  before  he  paid  for  It  Defend- 
ant Williamson  testified  that  plaintiff  Hughes 
was  at  his  warehouse  on  June  29th,  and  ac- 
cepted the  tobacco;  that  plaintiff  did  not  say 
when  he  would  take  it  When  he  got  ready 
to  go,  he  said  that  he  would  be  ''up  here"  be- 
tween then  and  Monday  and  pay  for  the  to- 
bacco. Witness  said  to  him  that  there  was 
another  party  interested  in  it  and  he  would 
adTise  him  to  attend  to  the  matter  accord- 
ing to  contract  He  denied  agreeing  with 
plaintiff  to  wait  imtll  Monday  for  payment 
There  was  other  testimony  regarding  the 
alleged  extension  of  time  of  payment  to  July 
4,  1904.  In  view  of  his  honor's  charge  to  the 
Jury,   it  is  not  necessary  to  set  it  forth. 


From  a  Judgment  for  plaintiffs,  defendants 
appealed. 

B.  M.  Gatling  and  Pou  &  Fuller,  for  appel- 
lants. Armistead,  Jones  &  Son  and  W.  H. 
Rnffln,  for  appelU 


OONNOR,  J.  (after  stating  the  facts).  Ths 
learned  Judge  instructed  the  Jury  to  answer 
the  first  issue,  which  was  directed  to  the 
question  of  title,  in  the  affirmative.  The  ex- 
ception to  this  instruction  presents  the  ques- 
tion for  our  decision.  His  honor  was  of 
opinion  that  by  the  terms  of  the  contract  and 
the  conduct  of  the  parties  the  title  to  the 
property  passed;  that  before  the  defendants 
could  demand  payment  they  were  required 
to  deliver  the  tobacco  free  on  board  cars  in 
Raleigh.  He  therefore  Instructed  the  Jury 
that  'the  obligation  of  the  defendants  under 
the  contract  was  to  place  the  goods  on  board 
cars  Raleigh,  N.  C,  and  immediately  their 
right  to  demand  pay  for  the  goods  in  cash 
accrued  to  them,  and  not  until  then.  The 
contract  as  construed  by  the  court  means 
that  the  defendants  were  entitled  to  cash  as 
per  contract  for  the  goods  upon  delivery  f. 
o.  b.  cars  Raleigh.  ♦  ♦  ♦  As  the  defend- 
ants admit  that  they  never  delivered  the 
goods  f.  o.  b.  Raleigh,  the  court  construes 
the  contract  to  be,  under  that  state  of  facts, 
that  the  defendants  were  guilty  of  a  breach 
of  the  contract"  The  defendants  insist  that 
in  the  absence  of  any  provision  in  the  con- 
tract naming  the  carrier  to  which  the  tobacco 
was  to  be  delivered,  or  the  point  which  it 
was  to  be  shipped,  it  was  the  duty  of  the 
plaintiffs  to  give  directions  to  the  defendants 
in  both  respects  before  they  could  demand 
performance.  In  Armltage  t.  Insole,  14  Ad. 
A  Ell.  (68  EL  G.  L.)  727,  the  plaintiffs  sued 
for  breach  of  contract  by  the  defendants  "to 
deliver  free  on  board"  a  quantity  of  coal. 
The  defendants  demurred,  for  that  it  did 
not  appear  that  the  plaintiffs  named  the  ship 
or  the  place  of  destination.  Coleridge  said: 
"When  circumstances  left  uncertain  by  the 
contract  are  of  such  a  nature  that  one  party 
cannot  perform  his  part  of  the  contract  un- 
til they  are  fixed,  the  other  party,  insisting 
on  the  contract  ought  to  fix  those  particulars. 
H«:e  both  time  and  place  should  have  been 
fixed  by  the  plaintiffs,  but  certainly  place." 
Wightman,  J.,  said:  **!  should  say,  the  agree- 
ment being  silent  as  to  time,  that  it  must  be 
at  the  option  of  the  plaintiffs.  But  however 
that  may  be,  the  defendants  clearly  cannot 
give  the  coal  free  on  board  until  they  know 
the  ship  and  at  what  port  it  is  to  discharge. 
Whatever,  therefore,  the  construction  of  the 
agreement  may  be  as  to  time,  the  plaintiff 
must  fall  for  want  of  averring  that  he  was 
ready  and  willing  to  name  a  ship."  In 
Dwight  V.  Eckert  117  Pa.  490,  508,  12  Atl. 
32,  34,  Clark,  J.,  says:  "It  Is  a  well-estab- 
lished principle  of  law  that  in  a  contract 
for  sale  and  delivery  of  goods  'free  on  board 
vessel/  the  seller  is  under  no  obligation  to 
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act  until  the  buyer  names  the  ship  to  which  ] 
the  delivery  is  to  be  made,  for,  until  he 
knows  that,  the  seller  could  not  put  the  goods 
on  board."  Benjamin  on  Sales,  699;  Mechem 
on  Sales,  I  1130.  The  plaintiffs  rely  upon 
Henderson  v.  Bessent,  68  N.  G.  223.  We  find 
nothing  said  therein  which  conflicts  with  the 
authorities  cited.  It  was  there  held  that  un- 
der .the  contract  it  was  the  duty  of  the  de- 
fendant to  have  certain  tobacco  manufactur- 
ed by  the  day  named.  So,  in  our  case,  it 
was  the  duty  of  the  defendants  to  have  the 
tobacco  prized  and  ready  for  deliyery  on  July 
1,  1904;  and  it  was  the  duty  ef  the  plaintiffs 
to  be  ready  ''to  take  and  pay  for  said  tobac- 
co," and  notify  the  defendants  to  what  car- 
rier it  should  be  delivered,  and  to  what  place 
they  desired  it  shipped.  In  the  absence  of 
any  directions  in  either  respect,  we  are  un- 
able to  see  how  the  defendants  could  be  in 
default  It  is  conceded  that  the  evidence 
does  not  show  that  any  shipping  directions 
were  given.  It  may  be  that  in  fact  such  di- 
rections were  given.  As  the  cause  must  be 
sent  back  for  a  new  trial,  we  deem  it  proper 
to  express  an  opinion  in  regard  to  the  other 
questions  discussed  before  us. 

We  do  not  concur  in  the  construction  put 
upon  the  contract  by  the  judge  below.  What- 
ever views  we  may  entertain  in  regard  to  the 
rights  acquired  and  the  duties  imposed  by 
the  terms  of  the  contract  of  January  20, 
1904,  we  are  clearly  of  the  opinion  that,  up- 
on the  admissions  in  the  pleadings  and  the 
testimony  of  both  parties,  the  subject-matter 
of  the  contract  (the  tobacco)  was  designated, 
set  apart,  and  on  June  29,  1904  accepted  by 
the  plaintiffs  as  conforming  to  the  contract 
in  all  respects.  It  was  prized  into  45  hogs- 
heads, weighed,  and  numbered.  An  invoice 
was  made  and  delivered  to  the  plaintiffs. 
Nothing  more  was  to  be  done  in  that  respect 
There  can  be  no  question  that  if  the  plain- 
tiffs had  been  in  Raleigh  on  July  1st,  and 
tendered  the  price  thereof  in  money,  they 
would  have  been  entitled  to  have  immediate 
possession;  that  la,  to  demand  its  delivery 
f.  0.  b.  on  cars;  carrier  and  destination  be> 
ing  fixed  by  them.  What,  then,  were  the 
relative  rights  and  duties  of  the  parties  In 
regard  to  the  order  of  payment  and  delivery? 
The  conditions  prescribed  by  the  two  first 
rules  laid  down  by  Bfr.  Benjamin  (Sales,  318) 
had  been  met  and  complied  with.  The  third 
rule,  upon  compliance  with  which  both  the 
title  and  right  of  possession  vest  is:  "When 
the  buyer  is  by  the  contract  bound  to  do  any- 
thing as  a  condition,  either  precedent  or  con- 
current on  which  the  passing  of  the  prop- 
erty depends,  the  property  will  not  pass  un- 
til the  condition  be  fulfilled,  even  though  the 
goods  may  have  been  actually  delivered  in 
the  possession  of  the  buyer."  It  is  Imma- 
terial here  whether  we  so  construe  the  con- 
tract that  payment  of  the  price  was  a  con- 
dition precedent  or  concurrent.  It  is  well 
settled  by  abundant  authority  that,  in  a  con- 
tract for  the  sale  of  personal  property,  noth- 


ing being  said  as  to  the  time  of  payment 
the  price  must  be  paid  either  before  or  con- 
currently with  the  passing  of  the  title. 
Mechem,  supra,  540;  Bloxam  v.  Sanders,  3 
B.  &  O.  (10  B.  C.  L.)  477;  Scudder  v.  Brod- 
burg,  106  M.  &  S.  427.  Battle,  J.,  in  Grandy 
V.  McGleese,  47  N.  G.  142,  construing  a  con- 
tract for  sale  of  com.  In  which  no  time  was 
fixed  for  payment  said:  '*The  legal  effect 
of  it  was  to  bind  the  parties  to  the  perform- 
ance of  concurrent  acts.  The  plaintiff  was 
to  send  for  the  com,  and  to  pay  for  it  upon 
delivery,  and  the  defendant  was  to  deliver  it 
upon  receiving  payment  Neither  party 
could  demand  performance  by  the  other  vrith- 
out  the  allegation  and  proof  of  his  own  readi- 
ness and  ability  to  perform  his  part  of  the 
agreement"  The  status  of  the  parties  is 
well  stated  by  Pearson,  J.,  In  Grandy  v. 
Small,  48  N.  G.  10:  "The  acts  to  be  done  by 
the  parties  under  this  contract  were  concur- 
rent The  plaintiff  was  bound  to  pay  the 
money  on  delivery  of  the  com.  His  doing 
so  was  a  condition  precedent  to  the  right  of 
action,  and  the  question  is  whether  there  was 
anything  to  discharge  him  from  its  perform- 
ance." The  plaintiffs,  recognizing  this  con- 
dition, say  that  they  were  discharged  from 
the  duty  ot  paying  on  July  1,  1904,  by  an  ex- 
press contract  with  the  defendants  that  pay- 
ment should  be  postponed  until  July  4,  1904. 
This  the  defendants  deny.  This  question 
should  have  been  submitted  to  the  Jury.  It 
is  directly  raised  by  the  pleadings.  If  the 
plaintiffs  had  on  July  1,  1904,  tendered  the 
price,  and  it  had  been  rejected,  and  delivery 
of  the  tobacco  refused,  there  can  be  no  ques- 
tion that  in  view  of  the  admitted  facts,  the 
plaintiffs  could  have  recovered  the  posses- 
sion of  the  property  upon  tendering  the 
price,  or,  upon  refusal  to  deliver,  by  show- 
ing readiness  and  ability  to  pay.  Upon  giv- 
ing Shipping  directions,  they  would  have 
been  entitled  to  demand  Its  delivery  f.  o.  b. 
on  the  cars  at  Raleigh.  As  no  directions 
were  given,  and  this  duty  was  Imposed  upon 
defendants  for  the  benefit  of  plaintiffs,  they 
could  waive  it  or,  by  falling  to  give  them« 
forfeit  the  right  to  demand  performance  In 
that  respect  If  the  jury  find  with  the  plain- 
tiffs in  respect  to  the  change  of  time  for  pay- 
ment they  would  have  the  same  rights  and 
duties  on  July  4th  which  by  the  original  con- 
tract they  had  on  July  1st  Th^  say  that 
on  that  day  "plaintiffs  went  to  Ralegh,  as 
agreed,  ready,  able,  willing,  and  prepared  to 
take  and  pay  for  said  tobacco,  but  the  de- 
fendants failed  and  refused  to  deliver  it" 
This  averment  Is  denied  by  the  defendants, 
and  in  this  way  the  second  controverted  ques- 
tion of  fact  is  presented  by  the  pleadings. 
It  should  have  been  submitted  to  the  Jury. 
It  is  conceded  that  no  tender  of  the  price  was 
made  on  July  4,  1904.  It  is  further  conced- 
ed that,  when  plaintiff  Hughes  went  to 
Knott's  home  on  the  night  of  July  4th,  the 
latter  said,  "We  were  there  in  the  warehouse 
on  the  1st  day  of  July,  and  you  did  not  come. 
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and  we  are  holding  the  scrap."  Defendants 
say  in  their  answer  that  the  only  reason  why 
they  did  not  deliyer  the  tobacco  was  that 
plaintiffs  did  not  make  any  tender  of  the 
price  on  July  1st  The  defendants  by  their 
refusal  to  deliyer  waived  a  tender.  "If  a 
party  to  an  executory  contract  is  in  a  condi- 
tion to  demand  performance  by  being  ready 
and  able  at  the  time  and  place,  and  the  other 
party  refuses  to  perform  his  part,  an  offer 
is  not  necessary."  Grandy  y.  Small,  supra; 
Blalock  y.  Clark,  183  N.  0.  806,  45  8.  B.  642. 
There  is  a  class  of  cases  in  which  neither  a 
tender  nor  an  ayerment  of  readiness  is  neces- 
sary, as  when  before  the  day  fixed  for  per- 
formance the  party  renders  it  Impossible  to 
perform  on  his  part — as  an  agreement  to 
marry  on  a  day  named,  if  the  defendant  mar- 
ries some  one  else  before  the  day.  The  case 
before  us  does  not  fall  within  the  principle 
upon  which  these  cases  are  based.  Grandy 
y.  McCleese,  supra.  The  defendants  had  the 
tobacco  on  July  4th.  The  plaintiff  Hughes 
testified  that  he  came  to  Baleigh  on  July  4th, 
ready  and  prepared  to  pay  for  the  tobacco, 
and  that  he  had  a  check  on  the  Norfolk  Na- 
tional Bank,  and  ample  collateral  to  secure 
the  money  from  the  bank  here,  if  demanded; 
that  he  did  not  ask  the  defendants  to  take 
his  check,  but  told  Knott  that  he  would  get 
the  money  the  next  day  and  pay  him;  that 
he  went  to  the  defendants'  warehouse  during 
the  day,  but  failed  to  find  them;  that  he  did 
not  find  either  of  them  until  9  o'clock  at 
night,  wh^n  he  found  the  defendant  Knott 
at  his  home,  and  told  him  that  he  was  pre- 
pared to  pay  for  the  tobacco,  and  would  do 
so  next  morning,  whereupon  Knott  said  that 
they  had  decided  to  keep  it  He  did  not 
tender  the  check.  '  If  Knott  had  demanded 
the  currency,  the  plaintiffs  would  haye  been 
compelled  to  pay  it  but  as  we  haye  seen, 
the  defendants  waived  the  tender.  Were  the 
plaintiffs  ready  to  comply  with  their  part  of 
the  contract?  We  have  held  that  testimony 
tending  to  show  a  custom  among  cotton  deal- 
ers to  accept  checks  in  payment  for  cotton 
sold  in  large  lots  was  competent  The  plain- 
tiffs in  this  case  offered  to  prove  general  cus- 
tom in  the  tobacco  trade  in  that  respect 
Objection  to  it  was  sustained.  As  we  have 
seen,  the  view  which  his  honor  took  of  the 
case  rendered  this  immaterial.  While  we  do 
not  intend  to  relax  the  well-settled  rule  that 
where  performance  of  a  contract  is  a  condi- 
tion precedent  to  the  plaintiff's  right  of  ac- 
tion, he  must  allege  and  show  either  a  tender 
or  waiver,  etc.,  we  are  of  the  opinion  that  if 
the  Jury  should  find  that  there  was  an  agree- 
ment to  extend  the  time  of  payment  to  July 
4th,  and  it  should  appear  that  on  that  day 
plaintiff  Hughes  was  here,  and  went  to  the 
warehouse  of  defendants  during  business 
hours  for  the  purpose  of  paying  for  the  to- 
bacco, and  had  available  funds  for  that  pur- 
pose, either  in  money  or  checks,  which  he 
Qould  have  promptly  converted  into  money, 
and  the  defendants  were  not  at  their  place 


of  business,  the  plaintiff  would  be  relieved  of 
the  duty  of  converting  such  checks  into  cur- 
rency on  that  day  and  carrying  the  same 
about  on  his  person  imtil  he  could  find  the 
defendants.  The  plaintiff  Hughes  testified 
that  in  the  conversation  on  June  29th  the  de- 
fendant Williamson  asked  him  about  the  ex- 
change on  the  check,  to  which  he  said  thtit, 
if  there  was  any  exchange,  he  would  pay  it 
This  would  indicate  that  it  was  understood 
between  the  parties  that  checks  would  be  re- 
ceived in  payment  Upon  another  trial  the 
plaintiffs  would  be  permitted  to  prove,  if 
they  can,  such  custom  as  alleged,  not  for  the 
purpose  of  varying  the  contract  but  as  in- 
terpreting its  t^ms.  Brown  y.  Atkinson,  91 
N.  0. 889. 

We  have  been  unable  to  find  any  authority 
In  regard  to  the  question  as  .to  what  would 
constitute  readiness  and  ability  under  the 
circumstances  testified  to  by  the  plaintiff 
Hughes.  It  would  seem  that,  if  his  view  of 
the  entire  transaction  is  correct  he  should 
have  been  allowed  a  reasonable  time  after 
the  refusal  of  the  defendants  to  deliver  the 
tobacco  to  convert  his  funds  into  currency; 
and,  if  his  funds  were  available  for  that  pur- 
pose, the  Jury  would  be  Justified  in  finding 
that  he  was  ready,  able,  and  willing,  within 
the  terms  of  the  contract  as  modified  by  the 
conduct  of  the  parties.  All  this,  however, 
will  be  for  the  Jury,  upon  proper  instructions 
by  the  court 

For  the  errors  pointed  out  there  must  be 
a  new  trial. 


(188  N.  0.  ISL) 

OITT  OF  OREBNSBORO  y.  SCOTT  ft 
STRIN6FBLL0W. 

(Supreme  Court  of  North  Carolina.    April  18, 

1905.) 

MUNICIPAL   OOBPOBATIONS— BOND   ISSUK— SUB- 
KIBSION    TO   POPULAB    VOTE— NECBSSITT. 

Bonds  issued  in  pursuance  of  the  act  of 
1903  (Priv.  Laws  1903,  p.  133,  c.  80),  authoriz- 
ing a  certain  city  to  issue  and  dispose  of  bonds 
to  provide  the  city  with  a  waterworks  plant 
ana  sewerage  system,  and  to  enable  it  to  grade 
and  pave  its  streets,  are  issued  for  necessary  ex- 
penses, and  are  not  within  the  provision  of 
Ck>n8t  art  7,  §  7,  requiring  a  popular  vote  for 
the  creation  of  a  debt  other  than  for  the  neces- 
sary expenses  of  a  municipal  corporation. 

Appeal  from  Superior  Court  Guilford 
County;   Shaw,  Judge. 

Controversy,  submitted  without  action,  be- 
tween the  dty  of  Greensboro  and  Scott  & 
Stringfellow.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Appeal  by  defendants  from  Judgment  of 
Shaw,  J.,  at  chambers,  upon  a  controversy 
submitted  without  action.  By  chapter  80,  p. 
133,  Priv.  Laws  1903,  the  city  of  Greensboro 
was  authorized  to  issue  its  bonds  for  an 
amount  not  exceeding  $250,000,  to  run  not 
less  than  30  years  and  not  more  than  50 
years,  and  to  bear  no  greater  rate  of  interest 
than  5  per  cent,  and  containing  a  provision 
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that  the  bonds  should  not  be  sold,  hypothe- 
cated, or  disposed  of  for  less  than  their  par 
value.  It  was  further  provided  in  said  act 
that  the  proceeds  of  said  bonds  should  be 
used  for  the  following  purposes,  and  none 
other:  Building,  constructing,  and  enlarging 
a  waterworks  plant  to  furnish  water  for  the 
use  of  the  city  and  its  citizens;  building, 
constructing,  and  maintaining  a  sewerage 
system;  grading,  paving,  and  macadamizing 
the  streets  of  the  city.  Said  act  was  not  to 
become  operative  until  after  it  had  been  sub- 
mitted to  an  election  of  the  voters  of  the 
city  of  Greensboro,  and  approved  by  a  ma- 
jority thereof.  The  act  authorizing  said  is- 
sue of  bonds  was  read  on  three  separate  days 
in  each  house  of  the  General  Assembly,  and 
the  ayes  and  noes  entered  upon  the  Journals, 
as  required  by  the  Constitution.  -  Subsequent 
to  the  passage  of  this  act  the  board  of  alder- 
men of  the  city  of  Greensboro  passed  a  res- 
olution by  which  it  was  decided  that  said 
bonds  should  run  for  50  years,  and  bear  in- 
terest at  the  rate  of  4  per  centum  per  annum; 
and,  for  the  purpose  of  authorizing  said  is- 
sue, an  election  was  called  to  be  held  in  ac- 
cordance with  the  laws  of  the  state  of  North 
Carolina  and  the  charter  of  the  city  of 
Greensboro.  Thereafter  notice  of  election 
was  published  as  required  by  law  and  the 
charter  of  the  city  of  Greensboro,  which  said 
notice  stated  the  time  and  place  of  holding 
said  election,  and  the  amount  of  bonds  to  be 
issued  for  each  purpose,  but  made  no  ref- 
erence whatever  to  the  rate  of  interest  said 
bonds  should  bear.  Thereafter  the  Legisla- 
ture of  North  Carolina,  at  its  session  of  1905. 
passed  an  act,  the  preamble  of  which  set 
forth  the  provisions  of  the  act  of  1903  in 
regard  to  the  selling  of  the  said  bonds  at  not 
less  than  their  par  valuer  and  further  recited 
that  it  was  Impossible  for  the  city  of  Greens- 
boro to  sell  said  bonds  at  par  unless  said  city 
pay  a  commission  brokerage  to  the  party 
effecting  said  sale,  but  that,  by  paying  a 
commission  brokerage  of  not  more  than  6 
per  cent.,  the  said  city  could  sell  its  bonds, 
and  save  its  citizens  and  taxpayers  several 
thousand  dollars  over  and  above  the  amount 
it  would  receive,  had  it  issued  its  bonds  bear- 
ing 5  per  cent,  interest,  and  selling  same  at 
a  premium  of  108,  the  highest  amount  real- 
ized by  the  dty  at  its  last  bond  sale.  There- 
upon said  dty  advertised  for  bids,  when  and 
where  Scott  &  Stringfellow,  the  defendants 
in  this  action,  became  the  last  and  highest 
bidders;  said  bid  being  par  and  accumulated 
Interest,  less  a  commission  brokerage  of  5.33 
per  cent  Proffer  of  delivery  of  said  bonds 
was  made  to  defendants,  and  refused  upon 
the  ground  that  the  issue  of  said  bonds  at 
less  than  par  was  invalid,  and  the  bonds 
would  not  be  legal,  valid,  and  binding  obli- 
gations of  the  city  of  Greensboro  beyond  the 


net  sum  (94%  per  cent.)  paid.  His  honor  held 
otherwise,  and  adjudged  that  the  defendants 
could  deduct  5%  per  cent  of  the  face  value 
of  the  bonds  delivered  to  them.  The  defend- 
ants appealed. 

F.  H.  Busbee  ft  Son,  for  appellants. 
Scales,  Taylor  &  Scales,  for  appellee. 

CLARK,  C.  J.  The  vote  of  the  people 
having  been  given  in  approval  of  a  proposi- 
tion submitted  to  them  by  virtue  of  an  act 
which  forbade  the  bonds  to  be  disposed  of 
at  less  than  par,  this  transaction,  by  which 
the  defendants  bid  5^  per  cent  less  than 
par,  might  well  be  Invalid,  if  the  validity  of 
these  bonds  depended  upon  the  ratification 
of  the  issue  thereof  by  the  people,  as  pro- 
vided by  chapter  80,  p.  133.  Priv.  Laws  1903. 
for  the  amount  of  the  alleged  brokerage,  its 
payment  to  the  purchasers,  and  the  frank 
recital  in  the  act  of  1905  that  the  city  of 
Greensboro  could  not  dispose  of  its  4  per 
cent  bonds  at  par,  tend  strongly  to  show 
that  the  purpose  of  this  latter  act  is  to  re- 
peal the  restriction  in  the  act  of  1903  against 
selling  at  less  than  par.  New  York  v. 
Sands,  105  N.  Y.  210,  11  N.  E.  820.  The  act 
of  1905  "to  allow  the  dty  of  Greensboro  to 
pay  a  commission  for  the  sale  of  its  four  per 
cent,  bonds*'  redtes  said  bonds,  and  "author- 
ized and  empowered**  the  dty  to  "issue,  sell 
and  dispose  of  the  said  issue  of  bonds  of 
$250,000"  at  not  less  than  par,  but  to  pay 
out  of  the  same  a  commission  brokerage  of 
not  more  than  6  per  cent.  The  object  for 
which  the  bonds  are  issued  (i«  e.,  to  provide 
the  city  with  a  waterworks  plant,  a  sewer- 
age system,  and  for  grading  and  paving  its 
streets)  is  for  its  necessary  expenses,  and 
hence  the  issue  of  bonds  for  such  purpose 
need  not  be  submitted  to  a  popular  vote. 
Fawcett  v.  Mt  Airy,  134  N.  0.  125,  45  S.  E. 
1029,  63  L.  R.  A.  870;  Davis  v.  Fremont, 
135  N.  C.  538,  47  S.  E.  671;  Tucker  v. 
Raleigh,  75  N.  C  272;  WUson  v.  Charlotte, 
74  N.  a  748.  In  Robinson  v.  Goldsboro,  135 
N.  C.  382,  47  S.  E.  462,  the  act  requiring  a 
popular  vote  had  not  been  abrogated  or  modi- 
fled  by  a  subsequent  act,  as  in  this  case. 
The  Constitution  (artide  7,  I  7)  requires  a 
popular  vote  only  for  the  creation  of  a  debt 
other  than  ''for  the  necessary  expenses*'  of 
the  munidpal  corporation.  The  authoriza- 
tion of  the  bonds  by  the  Legislature  of  1905 
and  thdr  issuance  by  the  dty  for  such  pur- 
poses, create  a  valid  indebtedness  without  a 
popular  vote. 

The  Judgment  below;  doubtless  by  inad- 
vertence, adjudged  the  costs  against  the 
plaintiff,  but  the  dty  did  not  appeal.  The 
costs  of  the  appeal  will  be  taxed  against  the 
appellants. 

No  error. 


N.C.) 
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(138  N.  C.  186) 

SHIELDS  T.  CITY  NATIONAL  BANE  OF 

GREENSBORO. 

(Supreme  Court  of  North  Carolina.    April  18» 

1905.) 

BAHKS— CORSFIBAOT  TO   DEFRAUD— KVIDBNGB— 

SUFFICIENCY. 

Plaintiff  furnished  his  insolvent  brother 
money  to  buy  stock  in  a  banh,  and  took  an  aa- 
signment  of  the  stock  to  secure  the  advance; 
the  bank  not  beine  advised  of  the  money  being 
furnished  by  another,  nor  of  the  assignment  of 
the  shares.  The  bank  extended  credit  to  plain- 
tifTs  brother,  and  the  brother  died  insolvent,  in- 
debted to  the  bank.  As  a  defense  to  an  action 
by  the  plaintiff,  after  the  death  of  his  brother, 
to  compel  the  transfer  of  the  stock  to  him,  ana 
for  dividends  declared  thereon,  the  bank  charged 
that  the  plaintiff  and  his  brother  formed  a  con- 
spiracy to  defraud  it,  and  sought  to  compel 
plaintiff  to  surrender  the  shares  for  cancella- 
tion. Held,  that  the  fact  that  the  plaintiff's 
act  was  calculated  to  give  his  brother  a  busi- 
ngs standing  in  the  community  to  which  he  was 
not  entitled  was  insufficient  to  sustain  the  charge 
of  conspiracy  to  defraud  the  bank. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  1(^ 
Cent.  Dig.  Conspiracy,  |§  12, 13.] 

Appeal  from  Superior  Court,  Qullford 
Ooimty;  O.  H.  Allen,  Judge. 

Action  by  William  S.  Shields  against  the 
City  National  Bank  of  Greensboro.  From 
the  judgment,  both  parties  appeal.  Reversed 
on  plaintifl*a  and  affirmed  on  defendant* a  ap- 
peal. 

King  &  Kimball  and  Parker  &  Parker,  for 
plaintiff.  Brooks  &  Thompson,  for  defend- 
ant. 

Plaintiff's  AppeaL 

HOKE,  J.  In  this  action  the  plaintiff  al- 
leges that  he  is  the  owner  of  10  shares  of 
stock  in  the  defendant  bank,  standing  on  its 
books  in  the  name  of  M.  L.  Shields^  and  that . 
said  stock  is  worth  |110  per  share,  and  all 
dlTldends  declared  thereon  unpaid,  and  de- 
mands judgment  that  the  stock  be  transfer- 
red to  his  own  name,  for  all  dividends  de- 
clared, for  damages,  and  oth^  relief.  The 
defendant  bank  admits  these  facts  in  Its 
answer,  except  as  to  the  number  of  divi- 
dends declared,  and  proceeds  to  set  up  a 
counterclaim  to  the  effect  that  plaintiff,  W. 
S.  Shields,  and  one  M.  L.  Shields^  his  broth- 
er, combined  and  conspired  together  to  en- 
able M.  Lb  Shields  to  commit  a  fraud  on 
defendant  bank,  to  its  damage  several  thou- 
sand dollars.  The  scheme  alleged  between 
the  said  plaintiff  and  M.  L.  Shields  is  set  out 
in  sections  1  and  2  of  defendant's  farther 
defense,  as  follows:  "(1)  That  during  the 
year  1897  Blilton  L.  Shields,  who  was  a 
brother  of  the  plaintiff,  moved  to  the  city  of 
Qreensboro,  N.  0.,  from  Knorville,  Tenn., 
which  latter  place  is  still  the  home  of  the 
plaintiff.  That  the  said  Milton  L.  Shields 
was  an  extravagant  and  unsafe  business 
man,  had  recently  failed  in  business  in  Ten- 
nessee, and  at  the  time  of  his  removing  to 
Greensboro  was  totally  insolvent,  and  wlth- 
ont  credit  and  standing  as  a  business  man 
«mong  those  who  knew  liim,  all  of  which 


said  facts  were  well  known  to  his  brother, 
W.  S.  Shields,  the  plaintiff  in  this  action. 
(2)  That  the  plaintiff,  well  knowing  Milton 
L.  Shields'  financial  condition  and  untrust* 
worthiness  as  a  business  man,  and  desiring 
to  establish  him  in  business  in  Greensboro, 
and  give  him  financial  standing  and  credit 
with  the  defendant  bank  and  others,  to  which 
he  well  knew  his  said  brother  was  not  en- 
titled, and  ought  not  to  have,  as  defendant  is 
advised  and  believes,  agreed  and  conspired 
with  the  said  Milton  I4.  Shields  to  have  him 
purchase  a  large  block  of  stock  in  the  Simp- 
son-Shields Shoe  Company,  of  Greensboro, 
with  plaintiff's  money,  and  thereby  become 
an  officer  and  director  of  said  concern,  and 
also  to  purchase  ten  shares  of  the  defend- 
ant's stock,  and  thereby  become  a  director 
in  the  defendant  bank,  so  as  to  obtain  a 
large  and  undeserved  line  of  credit  from  the 
same,  and  that  he  (the  plaintiff)  would  fur- 
nish all  the  money  necessary  to  carry  out 
this  scheme  of  fraud  and  deception,  and 
that  all  of  this  stock  should  be  made  out 
and  Issued  in  the  name  of  Milton  L.  Shields, 
and  so  remain  upon  the  books  of  the  con- 
cern issuing  the  same,  but  should  at  once 
be  assigned  to  their  real  owner  (the  plain- 
tUf),  and  sent  out  of  the  state,  so  that  the 
same  could  not  be  held  liable  for  any  of  the 
debts  contracted  by  his  brother,  and  that 
this  scheme  should  be  kept  a  secret  from  the 
defendant  bank  and  all  others  dealing  with 
bis  brother."  The  answer  then  goes  at  great 
length  into  different  business  transactions 
in  which  the  bank  extended  to  Milton  L. 
Shields  credit  to  a  large  amount,  which  he 
failed  to  pay,  and  demands  judgment  against 
W.  S.  Shields,  the  plaintiff,  as  an  indi- 
Tidual,  for  the  amount  M.  L.  Shields  owed 
the  bank— nearly  |8^0(X>— «nd  also  that  the 
plaintiff  surrender  for  cancellation  the  10 
shares  of  capital  stock  in  defendant's  bank. 
It  will  be  noted  that  in  the  counterclaim  the 
defendant  Is  seeking  no  relitf  as  creditor  of 
M.  L.  Shields  against  the  estate  of  M.  1m 
Shields.  The  statement  is  that  W.  8.  Shields, 
the  plaintiff,  entered  into  a  conspiracy  to 
cheat  and  defraud  the  defendant,  and  de- 
fendant makes  that  a  basis  of  substantlye 
relief  demanded  against  W.  S.  Shields  as  an 
indiyidual.  At  the  close  of  the  testimony 
the  judge  instructed  the  Jury  that,  if  they 
believed  the  evidence,  the  plaintiff  could  not 
recover  his  demand  for  the  stock,  or  the 
value  thereof.  Verdict  and  judgment  were 
so  entered,  and  tbe  plaintiff  excepted  and 
appealed. 

We  have  examined  tbe  entire  evidence  in 
this  case,  and  are  utterly  unable  to  perceive 
any  testimony  which  proves  or  tends  to  prove 
that  W.  Sl  Shields  eyer  entered  into  any 
conspiracy  to  cheat  or  defraud  the  defendant, 
or  which  tends  to  support  any  demand 
against  W.  S.  Shields  as  an  individual.  His 
brother  M.  L.  Shields  had  failed  as  a  busi- 
ness man  in  Tennessee,  where  be  formerly 
lived,  and  there  was  etidenoe  to  the  effect 
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tliat  he  had  proved  himself  Improvident  and 
Incapable.  Going  to  Greensboro,  N.  G.,  the 
plaintiff,  who  was  his  brother,  furnished  him 
money  to  buy  an  Interest  In  a  corporation 
carrying  on  a  mercantile  business,  and  also 
10  shares  of  stock  in  the  defendant  bank,  and 
took  a  mortgage  or  assignment  of  the  stock 
in  each  to  secure  the  advance.  There  was 
nothing  done  by  the  plaintiff  directly  to  mis- 
lead any  one.  The  plaintiff's  deposition  taken 
In  the  cause  was  offered  by  the  defendant 
and  appears  to  be  direct,  frank,  and  full,  and 
discloses  the  fact  that  he  advanced  his  broth- 
er money  to  help  start  him  In  business,  took 
an  assignment  of  the  stock  as  security,  and 
was  not  aware  that  his  brother's  business 
enterprises  were  not  prospering  until  his 
death  disclosed  the  fact  that  he  was  In- 
solvent It  may  be  that  the  act  of  the  plain- 
tiff was  calculated  to  give  M.  L.  Shields  a 
business  standing  In  the  community  to  which 
he  was  not  entitled;  but  more  than  this  Is 
required  to  sustain  the  charges  made  In  this 
answer.  It  must  be  proved,  as  well  as  al- 
leged, that  the  plaintiff  entered  Into  a  con- 
spiracy to  cheat  and  was  a  participant  In  a 
fraudulent  purpose,  either  In  the  scheme  or 
Its  execution  which  worked  Injury  to  the  de- 
fendant as  a  proximate  consequence.  Bran- 
nock  V.  Bouldln,  26  N.  O.  61;  Stafford  v. 
Newsom,  81  N.  O.  508. 

As  we  have  stated,  there  Is  nothing  In  the 
testimony  supporting  any  such  charge,  and, 
on  the  admissions  In  the  pleadings  and  proof 
of  dividends  due  and  unpaid,  the  plaintiff 
was  entitled  to  the  full  relief  demanded  In 
the  complaint;  and  on  plalntliTs  appeal  there 
will  be  a  new  trial. 

Defendant's  Appeal. 

There  were  two  Issues  In  this  case— one 
addressed  to  the  plaintliTs  demand,  and  the 
other  to  the  defendant's  counterclaim.  The 
judge  below  charged  the  Jury  that  If  they 
believed  the  evidence,  to  answer  the  Issue 
on  the  defendant's  counterelalm,  ^'Nothing." 

As  we  have  said  in  the  plaintiff's  appeal, 
there  is  no  evidence  which  sustains  or  tends 
to  sustain  the  counterclaim  of  the  defendant 
against  W.  S.  Shields  as  an  Individual,  and, 
as  the  question  of  the  defendant's  rights 
against  M.  L.  Shields'  Interest  In  the  stock 
Is  not  presented  In  this  case,  the  verdict  and 
Judgment  below  on  the  counterclaim  are  af- 
firmed* 

(13S  N.  c.  90) 

FISHER   et   al,    v.    SOUTHERN    LOAN   ft 
TRUST  CO.  et  al. 

(Supreme  Court  of  North  Carolina.    April  18, 

1905.) 

BXECTTTOBS  AND  ADMlNISTBATOBa—ADMINIffniA- 
TION  SUITS— SALES  OP  PBOPEBTT— RECEIVE B- 
8HIP  —  APPOINTMENT  OF  RECEIVER — DISOBE- 
TION  or  COURT—BECEIVEB'S  CBBTIFICATES— 
JURISDICTION  TO  AUTHOBIZl— POWERS— REV- 
OCATION BT  DKATH— POWERS  COUPLED  WITH 
INTEREST. 

1.  Under  Code,  |  1511,  authorizing  original 
actions  to  be  brought  In   the  superior  court 


against  executors  and  administrators,  and  em- 
powering the  court  to  order  an  account  to  be 
taken,  and  to  adjudge  the  application  or  dis- 
tribution of  funds,  or  grant  other  relief,  as  the 
case  may  require,  the  superior  court  may  enter- 
tain an  a^inistration  suit  at  the  instance  of 
any  party  interested  in  the  proper  administra- 
tion of  an  estate. 

2.  Parties  interested,  as  administratrix,  lega- 
tees, creditors,  etc.,  in  the  administration  of 
an  estate  consisting  largely  of  real  estate  heav- 
ily incumbered,  the  personal  property  of  which 
is  insufficient  to  pay  interest  on  the  incum- 
brances or  meet  the  expenses  of  the  widow  and 
family  of  deceased,  and  the  realty  belonging  to 
which  is  in  danger  of  being  lost  by  mortgage 
foreclosure,  are  entitled  to  the  aid  of  the  court 
in  protecting  the  property  by  the  appointment 
of  a  receiver,  the  adjustment  of  conflicting 
claims,  and  the  sale  of  the  property  on  the  most 
advantageous  terms. 

8.  Where,  in  an  administration  suit  to  pro- 
cure the  sale  of  real  property  belonging  to  the 
estate,  it  appeared  from  the  pleadings  that  the 
decedent  had,  prior  to  his  death,  entered  into  a 
contract  with  another  for  the  sale  of  iMirt  of 
his  real  estate,  under  which  certain  vested 
rights  were  claimed,  it  was  proper  for  the  court 
to  dispose  of  the  question  so  presented  in  order 
to  clear  the  way  for  the  sale  of  the  property. 

4.  A  power  of  attorney,  not  coupled  witn  an 
interest,  is  revoked  by  the  death  of  the  donor, 
and  the  interest  whioi  can  protect  It  after  the 
death  of  the  donor  must  be  an  interest  in  the 
thing  itself  with  respect  to  which  the  power  is 
created ;  and  it  is  not  enough  that  it  be  an  in- 
terest in  the  proceeds  of  that  thing,  or  that  it 
be  irrevocable  during  the  life  of  the  donor. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  40, 
Cent  Dig.  Principal  and  Agent,  §§  67-71.] 

5.  A  contract  by  which  the  owner  of  land  em- 
powers a  corporation  to  expend  money  on  the 
improvement  of  the  property,  and  to  sell  the 
property  at  prices  satisfactory  to  the  owner, 
and  reimburse  itself  out  of  the  proceeds  of  the 
sale,  and  agrees,  on  behalf  of  himself,  his  heirs, 
executors,  and  assigns,  to  execute  good  and  suf- 
ficient warranty  deeds  to  the  purchasers,  and 

gay  the  corporation  commissions  for  the  sales, 
ut  which  is  not  joined  in  by  the  owner's  wife» 
'  does  not  create  a  power  coupled  with  an  intei^ 
est.  such  as  to  survive  the  death  of  the  owner, 
or  bind  his  representatives  ^ter  his  death. 

6.  One  authorized  to  improve  and  sell  lands, 
and  reimburse  himself  for  his  expenses  out  of 
the  proceeds  of  the  sale,  is  entitled,  after  the 
termination  of  his  authority  by  the  death  of  the 
party  conferring  the  same,  to  be  repaid  and  com- 
pensated from  the  proceeds  of  the  property, 
when  sold,  for  expenses  incnired  and  services 
rendered  by  him  in  reliance  thereon. 

7.  While  the  court  will  not  usually  appoint  as 
receiver  a  person  interested  in  the  property,  or 
a  party  to  the  controversy,  as  attorney  or  oth- 
erwise, yet  the  selection  of  a  receiver  rests  in 
the  sound  judicial  discretion  of  the  court:  and 
the  appointment  by  it  of  an  attorney  for  a 
party  will  not  be  disturbed  on  api>eal  where  it 
is  not  claimed  that  the  appointee  is  personally 
unfit  for,  or  that  he  will  neglect  to  properly  dis- 
charge the  duties  of  his  position. 

8.  The  liens  and  incumbrances  on,  and  the 
order  of  payment  of  the  indebtedness  of,  a  de- 
cedent's estate,  are  fixed  bv  contract  or  statute, 
and  cannot  be  disturbed  by  the  court  b^  au- 
thorizing the  issuance  of  a  receiver's  certificate 
to  pay  expenses  incurred  by  the  administratrix 
in  discharging  mortgages,  paying  funeral  ex- 
penses, attorney's  fees,  and  expenses  of  support 
of  the  widow  and  family. 

9.  An  order  made  in  an  administration  suit 
authorizing  the  issuance  of  a  receiver's  certifi- 
cate does  not  bind  creditors  not  parties  to  the 
suit  at  the  time  it  is  made. 

Appeal  from  Superior  Court,  Guilford 
County;  Bryan,  Judge. 


N.a) 
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Administration  suit  by  Isabella  Fisher,  ad- 
ministratrix of  B.  J.  Fisber,  deceased,  and 
others,  against  the  Southern  Loan  &  Trust 
Company  and  others.  From  the  judgment 
rendered,  defendants  appeal.    Modified* 

This  action,  in  the  nature  of  a  bill  in  equi- 
ty, was  originally  instituted  at  February 
term,  1904,  of  the  superior  court  of  Quilford 
by  plaintiff,  as  administratrix  of  B.  J.  Fish- 
er and  certain  creditors,  against  the  children 
and  heirs  at  law  of  her  intestate.  The  plain- 
tiffs named  in  the  summons,  other  than  the 
administratrix,  declining  to  permit  the  use 
of  their  names  or  to  prosecute  the  action, 
were  by  an  order  made  In  the  cause  at  the 
same  term  made  parties  defendant,  and  there 
was  an  order  that  summons  issue  to  them, 
returnable  to  the  next  term.  Thereafter,  it 
appearing  that  summons  had  been  duly  serv- 
ed on  the  infant  defendants  without  general 
guardian,  E.  J.  Justice,  Esq.,  was  duly  ap- 
pointed guardian  ad  litem  of  said  infants.  At 
the  February  term,  1904,  the  plaintiff  admin- 
istratrix filed  her  complaint  against  the  in- 
fant defendants,  setting  forth:  That  B.  J. 
Basher  died  on  April  15,  1903,  in  the  city  of 
New  York;  leaving  a  last  will  and  testa- 
ment, which  was  duly  admitted  to  probate 
before  the  surrogate  of  New  York  county. 
That  said  Fisher  devised  his  entire  real  and 
personal  estate  to  his  wife,  the  plaintiff,  for 
life;  remainder  to  his  children,  the  infant 
defendants.  That  the  executor  named  in 
said  will  renounced  his  right  to  qualify,  and 
the  plaintiff  was  duly  appointed  administra- 
trix with  the  will  annexed.  That  thereafter 
said  will  was  duly  admitted  to  probate  be- 
fore the  clerk  of  the  superior  court  of  Guil- 
ford, and  the  .plaintiff  was  duly  appointed 
and  qualified  as  administratrix  with  the  will 
annexed  in  this  state.  That  said  Fisher  was 
at  the  time  of  his  dea^  the  owner  of  much 
valuable  real  estate  in  and  adjacent  to  the 
cfty  of  Qreensboro,  In  said  county  and  state, 
a  full  description  of  which  is  set  out  in  the 
complaint.  That  said  real  estate  was  incum- 
bered vTlth  large  indebtedness,  secured  by 
mortgages  and  deeds  of  trust,  amounting  to 
at>out  145,000,  much  of  which  was  past  due. 
Including  unpaid  interest.  That  the  rents 
accruing  from  said  real  estate  amount  to 
about  $8^000  per  annum.  That  said  Fisher 
left  but  a  small  quantity  of  personal  estate — 
entirely  insufficient  to  pay  even  the  interest 
on  his  debts.  That  the  plaintiff  and  her  chil- 
dren, the  infant  defendants,  resided  in  the 
city  of  New  York;  the  ages  of  said  children 
ranging  from  8  to  18  years.  That  the  plain- 
tlfl  had  no  means  of  support  other  than  the 
estate  of  said  Fisher.  That  one  of  the  cred- 
itors, holding  a  mortgage  on  a  part  of  said 
real  estate  securing  an  indebtedness  of  $10,- 
000,  demanded  payment  of  his  debt,  and 
threatened  to  foreclose  his  mortgage.  That 
other  creditors,  having  deeds  of  trust,  de^ 
manded  payment  of  interest  That,  if  said 
mortgages  and  deeds  of  trust  were  foreclosed, 
property  of  the  value  of  more  than  $1,000,000 
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would  be  sacrificed  to  pay  an  indebtedness 
of  leas  than  one-half  that  amount  That,  by 
reason  of  plaintiff's  residence  in  New  York, 
and  the  attention  demanded  by  her  family, 
it  was  impracticable  for  her  to  give  proper 
attention  to  said  real  estate.  That  she  was 
advised  that  she  could  not  sell  the  real  estate 
without  the  orders  of  the  court  That  sbe 
had  no  means  with  which  to  pay  the  indebt- 
edness of  her  late  husband,  otherwise  than 
by  a  sale  of  said  real  estate.  That  she  de- 
sired the  appointment  of  a  receiver,  with 
power  to  take  charge  of  and  administer  the 
said  real  estate,  and  to  protect  the  Interests 
of  the  plaintiffs  and  defendants,  as  well  as 
the  creditors  and  mortgagees.  That  said  re- 
ceiver be  empowered  to  lay  off  a  portion  of 
said  unimproved  real  estate  into  lots,  to  ad- 
vertise the  same  for  sale,  to  sell  the  build- 
ings, and  do  all  such  other  things  necessary 
and  proper  in  the  premises.  That  A.  L. 
Brooks,  Esq.,  being  attorney  for  said  estate, 
and  plaintilTs  trusted  legal  adviser,  would 
be  a  proper  person  to  name  'as  receiver,  etc. 
This  complaint  is  not  verified.  The  guardiau 
ad  litem  at  the  same  term  filed  his  answer, 
admitting  all  of  the  allegations  in  the  com- 
plaint, and  joining  the  plaintiff  in  her  prayer 
that  a  receiver  be  appointed.  This  answer 
was  filed  February  25, 1904,  unverified.  That 
at  said  term  an  order  was  made  appointing 

A.  L.  Brooks,  Esq.,  commissioner  and  re- 
ceiver of  both  real  and  personal  estate  sit- 
uate in  the  county  of  Guilford  belonging  to 
the  estate  of  said  EMsber;  to  manage,  con- 
trol, and  direct  the  affairs  of  same;  to  sur- 
v^  and  lay  off  unimproved  real  estate;  to 
advertise  and  sell  same  either  at  public  or 
private  sale,  and  to  sell  at  public  or  private 
sale  the  Planters'  Hotel.  'That  if,  for  any 
reason,  sales  of  sufficient  property  cannot  be 
made  to  satisfy  the  outstanding  interest  and 
.{HTincipal  indebtedness  which  creditors  may 

demand  the  payment  of,  then  and  in  that 
event  the  said  receiver  is  hereby  authorized^ 
empowered,  and  directed  to  borrow  such  sum 
or  sums  of  money  as  may  be  necessary  to 
satisfy  such  claims,  and  to  execute  and  de- 
liver to  the  lender  receiver's  certificates  or 
notes,  and  to  secure  the  same,  if  desired  by 
such  lender,  by  executing  a  mortgage  or 
mortgages  upon  any  and  so  much  of  the 
property  belonging  to  the  estate  of  the  said 

B.  J.  Fisher  as  may  be  necessary  for  such 
purpose.  That  the  said  commissioner  and 
receiver  is  h^eby  authoriased  and  empowered 
to  collect  and  receive  any  and  all  rents,  ob- 
ligations, and  dues  owing  and  belonging  or 
hereafter  becoming  due  to  the  said  estate, 
and  to  execute  receipts  therefor;  to  make 
report  to  this  court  of  all  sales  of  land  and 
loans  secured  by  him,  either  In  term  or  at 
chaihbers;.  and  to  execute  deeds  Uierefor,  or 
receiver's  certificates  and  notes,  as  the  case 
may  require.  And  the  said  commissioner 
and  receiver  is  hereby  further  directed,  with- 
in sixty  days  from  this  term  of  court,  to 
advertise    for    all    parties    holding    claims 
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against  the  same  to  make  proof  thereof  for 
payment,  and  that  the  commissioner  and  re- 
ceiver herein  appointed  shall  from  time  to 
time  make  report  to  this  court,  either  at 
chambers  or  at  the  term,  of  all  his  dealings 
and  transactions  with  the  said  estate;  and 
this  cause  is  retained  for  further  orders  and 
direction." 

On  the  3d  day  of  March,  1904,  the  plaintiff, 
in  her  own  behalf,  filed  a  petition  in  the 
cause,  setting  forth  that  she  lived  with  her 
husband  and  their  children  In  the  city  of 
New  York;  that  at  the  time  of  his  death  her 
husband  owned  no  personal  estate  except 
furniture;  that  they  had  lived  under  the  im- 
pression that  her  husband  was  a  wealthy 
man,  and  their  expenses  were  in  keeping 
with  such  impression;  that  her  children  were 
attending  school  In  New  York,  and  that  to 
maintain  them  In  the  social  condition  in 
which  they  lived  required  considerable  in- 
come; that  one  of  her  children  is  an  invalid; 
that  they  had  no  Income  whatever;  that 
since  the  death  of  her  husband  she  had  paid 
out  of  her  personal  estate  an  Indebtedness 
against  her  husband,  secured  by  mortgage, 
of  over  $5,000;  that  she  had  also  paid  fu- 
ueral  expenses,  attorney's  fees,  support  of 
herself  and  children,  amounting  in  all  to  $8,- 
250;  that  she  is  now  in  need  of  money  with 
which  to  maintain  and  support  her  family, 
and  is  compelled  to  have  money  from  the 
estate  of  her  husband  for  such  purpose,  etc 
She  prays  that  the  receiver  be  directed  to 
issue  to  her  a  receiver's  certificate  for  $8,260. 
She  files  with  her  petition  a  statement  show- 
ing the  purposes  for  which  said  expenditures 
were  made,  doctor's  bill,  funeral  expenses, 
mourning  clothing,  attorney's  fees,  mortgage 
debt,  etc.  That  thereupon  and  at  the  same 
time  the  said  receiver  filed  the  following  pe- 
tition: "I  beg  leave  to  call  the  court's  at- 
tention to  the  annexed  petition  and  affidavit 
of  Isabella  Fisher  and  W.  S.  Jessup,  showing 
that  Mrs.  Fisher  has  advanced  to  the  estate 
of  the  late  B.  J.  Fisher,  out  of  her  separate 
personal  estate,  over  nine  thousand  dollars, 
of  which  she  desires  to  be  repaid,  and  also 
the  urgent  necessity  for  some  money  provi- 
sion for  the  maintenance  and  support  of 
herself  and  children,  and  for  the  education  of 
her  children.  The  petitioner  desires  that  the 
court  direct  him,  as  commissioner  and  receiv- 
er, to  issue  to  her  a  receiver's  certificate  for 
$8,250  upon  said  claim.  If  the  court  shall 
be  of  opinion  that  such  an  order  should  be 
made,  and  that  I,  as  receiver,  •  •  •  should 
so  execute  a  certificate  for  said  amount,  I 
respectfully  request  that  the  court  will  di- 
rect me  in  the  premises,  as  it  may  appear 
to  be  Just,"  etc.  Whereupon,  on  March  10, 
1904,  an  order  was  made  reciting  the  facts 
set  forth  In  said  petition,  and  directing  "that 
A.  L.  Brooks,  receiver,"  etc.,  "be,  and  Is 
hereby,  directed  to  issue  to  said  Isabella 
Fisher  a  receiver's  certificate  against  the 
property  of  the  estate  of  the  late  B.  J.  Fish- 
er In  the  sum  of  $8,260,  and  deliver  the  same 


,  to  her,  and  of  his  actions  •  •  •  make  re- 
port to  the  next  term  of  the  superior  court 
of  Guilford,  or  •  •  •  at  chambers  in  the 
meantime^  should  such  a  course  be  neces- 
sary." 

On  August  19,  1904,  plaintiff  filed  her  com- 
plaint against  defendant  Southern  Loan  & 
Trust  Ck>mpany,  adopting  the  allegations  In 
the  original  complaint,  and  further  alleging 
that  her  intestate  prior  to  his  death  entered 
into  a  contract  with  the  said  company  by 
which  he  turned  over  to  it  for  sale,  upon 
the  conditions  therein  set  forth,  certain  real 
estate  described  In  said  contract,  and  being 
the  same  real  estate  described  in  her  com- 
plaint; that  by  the  terms  of  said  contract 
the  company  was  authorized  and  it  agreed 
to  expend  $5,000  on  the  improvement  of  said 
property,  which  was  to  be  repaid  from  the 
proceeds  of  the  first  sale  thereof.  The  said 
company  further  undertook,  as  agent  of  said 
Fisher,  to  sell  the  property  at  such  prices  as 
might  be  named  by  said  Fisher;  the  said 
Fisher  agreeing  to  execute  to  the  purchasers 
a  good  and  sufiicient  deed,  with  full  warran- 
ty, etc.  For  making  sales  the  company  was 
to  receive  a  commission  of  one-third  of  the 
proceeds.  The  said  Fisher  covenanted  witJi 
the  company,  for  himself,  his  heirs,  ezecu- 
org,  administrators,  and  assigns,  to  carry 
out  and  perform  his  part  of  said  contsracL 
Plahitiff  further  alleged  that  the  defendant 
company,  relying  upon  the  provisions  of  salJ 
contract,  claimed  that  It  had  the  right  and 
power  to  sell  said  property,  and  that  such 
claim  on  the  part  of  the  said  company  pre- 
vented the  «ale  of  said  property  by  hetKlf 
or  by  the  commissioner  appointed  by  the 
court  She  further  alleged  that  the  said 
contract  or  power  of  attorney  terminated 
upon  the  death  of  the  said  Fisher.  She 
prayed  that  the  said  contract  should  be  de- 
clared null  and  void  and  delivered  for  can- 
cellation. At  September  term,  1904,  defend- 
ant company  filed  its  answer,  admitting  a 
portion  of  said  complaint,  alleglnir  that  it 
had  no  suffid^it  knowledge  or  Information 
to  form  a  belief  as  to  other  allegationa,  ad- 
mitting the  execution  of  the  contract,  and 
alleging  that  the  death  of  the  said  Fisher 
did  not  operate  to  revoke  the  powers  con- 
ferred therein,  and  alleging  that  It  had  ex- 
pended large  sums  of  money,  a  great  amotmt 
of  time  and  labor.  In  preparlog  the  said  land 
for  sale  under  said  contract,  and  In  othervrise 
proceeding  under  said  contract,  and  had  a 
vested  right  to  perform  Its  powers  thereun- 
der, and  further  alleging  that  It  bad  sold 
a  portion  of  said  lands,  and  would  have  sold 
more,  but  for  an  agreement  with  the  said 
Fisher  that  It  was  best  to  postpone  the  sale 
of  the  lots  until  the  city  had  proceeded  fur- 
ther with  the  proposed  lines  of  sewer,  etc. 
Defendant  denied  necessity  for  appointment 
of  receiver,  and  alleged  that  the  estate  should 
be  settied  In  accordance  with  the  statutes 
In  force  In  this  state  providing  for  settie- 
ment  of  estates  of  deceased  persons.    The  de- 
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fendant  demanded  that  the  order  thereto- 
fore made  appointing  a  receiver  be  revoked, 
and  that  the  receiver  be  discharged,  for 
such  other  and  farther  relief,  etc. 

The  cause  coming  on  for  trial  at  Septem- 
ber term,  1904,  upon  the  pleading  and  exhib- 
its, the  defendant  company  moved  the  court 
to  discharge  the  receiver  and  dismiss  the  ac- 
tion. Motion  denied,  whereupon  the  court 
rendered  judgment  that  the  contract  set  out 
in  the  pleadings  was  inoperative  and  of  no 
effect  by  reason  of  the  death  of  the  said 
Fisher,  and  directed  cancellation  of  the  same, 
to  which  defendant  excepted.  The  court 
thereupon  made  an  order  that  the  receiver 
proceed  to  sell  the  land,  etc,  and  report  the 
same  to  the  court,  to  all  of  which  the  de- 
fendant duly  excepted  and  appealed.  The 
defendant  assigns  as  error  (1)  the  refusal  of 
the  court  to  bear  evidence  or  submit  issues 
to  the  Jury;  (2)  refusal  to  sign  Judgment  dis- 
charging the  receiver  and  dismissing  the  ac- 
tion; and  (3)  that  no  provision  was  made  In 
the  order  declaring  the  contract  void  for  re- 
imbursing the  defendant  company  for  mon^s 
expended,  etc. 

Pou  &  Fuller,  W.  P.  Bynum.  Jr.,  and 
Scales,  Taylor  &  Scales,  for  appellants. 
Brooks  &  Thompson,  King  &  Kimball,  and 
E.  J.  Justice,  for  appellees. 

OONNOR,  J.  (after  stating  the  facts).  The 
proceedings  had  in  this  action  have  been 
somewhat  eccentric  and  irregular.  It  was 
originally  brought  by  the  administratrix  and 
mortgage  creditors  against  the  children  of 
the  deceased,  who  had  under  his  will  only  a 
remainder  after  the  life  estate  of  their  moth- 
er, who  appears  only  in  her  representative 
capacity.  The  creditors,  refusing  to  proceed 
with  the  cause,  are  made  parties  defendant, 
and  summons  issued  returnable  to  the  Sep- 
tember term  of  court  The  plaintiff,  as  ad- 
ministratrix, proceeds  to  file  her  complaint 
against  the  children,  who  by  their  guardian 
ad  litem  at  the  same  term  file  an  answer  ad- 
mitting every  allegation  of  the  complaint  A 
receiver  is  at  the  same  term,  and  without 
notice  to  the  creditors  or  the  trustee,  appoint- 
ed, with  very  extensive  and  unusual  powers. 
The  Jurisdiction  of  courts  of  equity  to  en- 
tertain administration  suits  at  the  instance 
of  creditors,  devisees,  or  legatees  has  been 
uniformly  recognized  and  frequentiy  exer- 
cised. Such  suits  are  less  frequent  since  the 
distinction  between  legal  and  equitable  as- 
sets has  been  abolished,  and  full  powers  in 
the  settlement  of  estates  conferred  upon 
courts  of  probate.  Whatever  doubt  may  have 
existed  in  respect  to  the  Jurisdiction  after 
the  establishment  of  our  present  Judicial 
system  was  removed  by  the  act  of  1876-77,  p 
446,  c.  241  (Code,  §  1511).  Haywood  v.  Hay- 
wood, 79  N.  C.  42;  Pegram  v.  Armstrong, 
82  N.  0.  327.  It  is  true  that  the  language 
of  the  statute  would  seem  to  contemplate  ac- 
tions by  creditors,  but  we  think  the  purpose 


was  to  give  to  the  court,  ii  it  did  not  have  it, 
Jurisdiction  to  entertain  suits  brought  by 
any  party  interested  in  the  proper  adminis- 
tration of  an  estate.  When  the  infant  de- 
fendants by  their  answer  admitted  the  facts 
upon  which  the  Jurisdiction  attached,  and 
Joined  in  asking  the  same  relief,  we  can  see 
no  reason  why  the  court  should  not  retain 
the  cause,  bringing  the  creditors  in  as  de- 
fendants, and  proceed  to  protect  the  rights 
of  the  parties  by  appropriate  orders,  etc. 
The  facts  set  out,  in  our  opinion,  entitie  the 
parties  to  have  the  aid  of  the  court  in  pro- 
tecting the  property  by  the  appointment  of 
a  receiver,  and  the  adjustment  of  conflicting 
claims  to  the  end  that  it  might  be  brought 
to  sale,  with  an  unincumbered  titie,  to  pur- 
chasers, under  such  circumstances  and  con- 
ditions as  would  pay  the  debts  and  leave 
the  largest  possible  surplus  for  the  devisees. 
When  the  plaintiff  filed  her  complaint  against 
the  defendant  loan  and  trust  company,  it 
developed  the  fact  that  prior  to  his  death 
Fisher  had  entered  into  a  contract  with  the 
company  in  regard  to  a  portion  of  his  real 
estate  by  which  the  said  company  was  em- 
powered to  make  sale  thereof  in  the  manner 
and  upon  the  terms  set  out.  It  is  manifest 
that  until  the  rights  and  powers  of  the 
defendant  company  in  respect  to  this  prop- 
erty are  adjudged  and  settied,  it  will  be 
impossible  to  make  sale  or  deal  with  it 
The  court,  therefore,  upon  the  admissions 
in  the  pleadings  and  inspection  of  the  con- 
tract properly  proceeded  to  dispose  of  this 
very  important  question.  We  concur  with 
his  honor  in  respect  to  the  effect  which 
the  death  of  Fisher  had  upon  this  con- 
tract There  was  no  question  or  issue  of 
fact  in  this  regard  for  the  Jury.  It  has 
been  universally  recognized  as  sound  law 
in  this  country,  since  the  decision  of  Hunt 
T.  Rousmanier,  8  Wheat  174,  5  L.  Ed.  589, 
that  a  power  of  attorney  is  revoked  by  the 
death  of  the  person  giving  it  To  tbis  rule 
there  is  one  exception:  That,  if  a  power  be 
coupled  with  an  interest,  it  survives  the  per- 
son giving  it  and  may  be  executed  after  his 
death;  that  the  Interest  which  can  protect 
a  power  after  the  death  of  a  person  who 
creates  it  must  be  an  interest  in  the  thing 
itself — the  power  must  be  grafted  on  the  es- 
tate. The  doctrine,  with  the  reason  there- 
for, is  thus  stated  by  Marshall,  G.  J.:  ''The 
interest  or  titie  in  the  thing;  being  vested  in 
the  person  who  gives  the  power,  remains  in 
him,  unless  it  be  conveyed  with  the  power, 
and  can  pass  out  of  Mm  only  by  a  regular 
act  in  his  own  name.  The  act  of  the  sub- 
stitute, therefore,  which  in  such  a  case  is  the 
act  of  the  principal,  to  be  legally  effectual, 
must  be  in  his  name — must  be  such  an  act 
as  the  principal  himself  would  be  capable  of 
performing,  and  which  would  be  valid  if  per^ 
formed  by  him.  Sach  a  power  necessarily 
ceases  v^ith  the  life  of  the  person  making  it 
But  if  the  interest  or  estate  passes  with  the 
power,  and  vests  in  the  person  by  whom  *Jhe 
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power  is  to  be  executed,  such  person  acts  in 
his  own  name.  The  estate,  being  in  him, 
passes  from  him  by  a  conveyance  in  his  own 
name.  He  is  no  longer  a  substitute  acting 
tn  the  place  and  name  of  another,  but  is  a 
principal  acting  in  his  own  name  in  pursu- 
ance of  powers  which  limit  Ills  estate.  The 
legal  reason  which  limits  a  power  to  the  life 
of  the  person  giving  it  exists  no  longer,  and 
the  rule  ceases  with  the  reason  on  which  it 
is  founded."  Carter  v.  Slocumb,  122  N.  0. 
475,  29  S.  B.  720,  65  Am.  St  Rep.  714;  22 
Am.  &  Bug.  Bnc.  1132.  The  fact  that  the 
power  may  have  been  irrevocable  during 
the  life  of  the  person  giving  it  does  not  affect 
the  principle.  It  is  equally  well  settled  that 
an  interest  in  the  proceeds  of  the  property 
does  not  constitute  an  interest  in  the  thing — 
the  subject-matter  of  the  power.  P.  L.  &  T. 
Co.  v.  Wilson,  139  N.  Y.  287,  34  N.  B.  784, 
36  Am.  St  Rep.  696. 

The  defendant  company,  conceding  the  law 
to  be  as  stated,  says  that  the  contract  under 
which  it  claims  the  right  to  proceed  with 
the  sale  of  this  property  is  distinguished 
from  the  cases  cited,  for  that  performance 
is  made  binding  on  Fisher's  heirs,  executors, 
administrators,  assigns,  and  upon  the  com- 
pany's successors;  that  thereby  the  parties 
contracted  that  the  iKghts  and  duties  should 
continue  and  be  operative  after  the  death 
or  dissolution  of  either  contracting  party. 
It  must  be  conceded  that  parties  may  enter 
into  contracts,  the  performance  of  which 
may  be  enforced  by  or  against  their  repre- 
sentatives after  the  death  of  the  contracting 
party.  We  do  not  think  this  contract  falls 
within  that  class.  An  insurmountable  dif- 
ficulty confronting  the  defendant  company  in 
making  sales  under  it  is  that  the  wife  of 
Fisher,  although  named  a  party,  did  not  ex- 
ecute the  contract  It  would  be  ruinous  to 
all  parties  interested  in  the  estate  to  permit 
sales  of  the  property  subject  to  the  dower 
rights  of  the  widow.  Again,  the  right  and 
power  to  make  sales  is  dependent  upon  Fish- 
er's agreeing  to  the  price.  It  requires  no  ar- 
gument to  show  that  this  power  cannot  be 
exercised  by  his  personal  representative. 
His  heirs  at  law  and  devisees,  except  his 
widow,  are  infants,  and  therefore  incapable 
of  acting.  Again,  there  is  no  power  confer- 
red on  the  defendant  company  to  execute 
deeds  for  the  property  when  sold.  Fisher 
agrees  that  he  will  execute  deeda  to  purchas- 
ers for  land  whenever  the  company  makes  a 
sale.  This  certainly  is  nothing  more  than 
a  contract  on  his  part  to  convey  when  sales 
are  made  at  prices  agreed  upon  by  him.  The 
only  possible  right  accruing  to  the  company 
would  be  to  compel  specific  performance  by 
the  heirs  or  devisees  of  Fisher.  This  they 
could  not  do,  because  the  condition  upon 
which  the  right  accrues  can  never  exist,  nor 
could  the  purchaser  be  required  to  accept  ti- 
tle subject  to  the  dower  right  of  the  widow. 
While  we,  for  the  reasons  given,  concur  with 
his  honor,  we  are  of  the  opinion  that  he 


should  not  have  directed  the  cancellation  of 
the  contract  The  defendant  company  avers 
that  it  had,  prior  to  Fisher's  death,  pursu- 
ant to  the  tepns  and  provisions  of  the  con- 
tract, expended  large  sums  of  money  in 
opening  up  and  improving  the  real  estate, 
preparing  it  for  sale,  etc.  It  also  alleges 
that  it  had  a  vested  interest  in  the  contract 
In  so  far  as  the  right  conferred  is  a  power 
to  the  defendant  company  to  sell,  it  is  avoid- 
ed and  annulled  by  way  of  revocation  by 
Fisher's  death;  but  for  expenditures  madc^ 
and,  it  may  be,  for  services  rendered,  it  is 
entitled  to  be  repaid  and  compensated  from 
the  proceeds  of  the  property  when  sold.  The 
plaintiff  and  defendant  devisees  show  no  eq- 
uity for  cancellation,  but  for  a  decree  remov- 
ing any  cloud  from  the  title  to  the  property, 
and  declaring  the  effect  of  Fisher's  death 
upon  the  right  to  make  sales.  In  all  other 
respects  the  rights  of  the  parties  are  unaf- 
fected by  Fisher's  death.  The  Judgment  in 
this  respect,  thus  modified,  is  affirmed. 

The  defendants  insist  that  Mr.  Brooks 
should  not  have  been  appointed  receiver  and 
commissioner,  because  of  his  relation  to  the 
parties.  It  is  undoubtedly  true,  and  abund- 
antly sustained  by  authority,  that  the  court 
will  not  usually  appoint  as  receiver  a  person 
interested  in  the  property,  or  a  party  to  the 
controversy,  as  attorney  or  otherwise.  The 
selection  of  the  person  to  be  appointed  neces- 
sarily rests  in  the  sound  Judicial  discretion  of 
the  court  The  chancellor,  under  the  equity 
practice,  usually  referred  the  question  of  se- 
lection to  the  master,  and,  unless  good  cause 
was  shown,  appointed  the  person  nominated 
by  him.  While  objection  to  the  person  ap- 
pointed, on  the  ground  of  relationship  to  the 
parties  or  interest  in  the  property,  is  proper 
to  be  considered  upon  appeal,  the  appellate 
court  will  not  save  for  strong  reasons,  inter- 
fere with  the  appointment  made  by  the  court 
No  suggestion  is  made  affecting  the  personal 
fitness  of  the  receiver,  or  that  he  will  not 
discharge  the  duties  of  the  position  properly. 
Mr.  High  says,  ''It  is  not  regarded  as  an 
abuse  of  Judicial  discretion  to  appoint  as  re- 
ceiver the  attorneys  of  the  respective  par- 
ties to  the  cause,  and  the  court  in  making 
such  appointment  will  not  be  interfered  with 
upon  appeal."  High  on  Receivers,  69.  If  in 
the  progress  of  the  cause  any  conditions 
arise  which  will  render  it  embarrassing  ei- 
ther to  the  receiver  or  the  parties  for  him 
to  continue,  we  are  quite  sure  that  the  court 
will  either  associate  some  one  with  him,  or 
appoint  another  In  his  stead.  So  far  as  we 
can  see  at  this  time,  there  is  no  conflict  of 
interest  in  regard  to  management  or  sale  of 
the  property.  The  welfare  of  all  Is  promoted 
by  procuring  the  best  possible  results. 

We  note  the  fact  that  very  extensive,  and 
we  think  unusual,  powers  are  conferred  upon 
the  receiver  by  the  order  made  at  February 
term,  1904.  We  do  not  commend  the  prac- 
tice of  appointing  a  receiver  upon  the  un- 
verified complaint   and   without   notice   to 
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creditors  and  other  persons  interested.  We 
note  also  that  at  the  same  term  an  order 
was  made  authorizing  the  receiver  to  issue 
a  certificate  to  the  plaintiff  administratrix 
for  a  large  amount  We  very  much  doubt 
whether  It  is  within  the  power  of  the  court, 
in  a  proceeding  like  this,  to  authorize  the  is- 
suance of  reqeiver's  certificates.  This  prac- 
tice, which  has  grown  up  of  late  years,  is 
very  largely  confined  to  the  federal  courts 
in  suits  for  the  foreclosure  of  mortgages  and 
trust  deeds  executed  by  railway  companies 
and  other  corporations,  whose  property  is  af- 
fected by  a  public  duty.  We  are  not  pre- 
pared to  say  that  these  certificates  may  not 
be  authorized  in  similar  suits  dealing  with 
other  corporations,  such  as  cotton  or  other 
mills,  machine  shops,  etc.,  in  all  of  which  it 
is  of  vital  Interest  to  creditors  and  owners 
that  their  operations  be  continued  until  they 
can  be  brought  to  sale.  If  such  power  ex- 
ists, it  should  not  be  exercised  until  notice 
has  been  given  to  creditors.  High  on  Re- 
ceivers, 812.  However  this  may  be,  we  are 
clearly  of  the  opinion  that  the  reasons  upon 
which  the  power  is  claimed  and  exercised  do 
not  apply  to  a  case  like  this,  or  to  claims 
like  those  for  which  the  certificate  for  |8,- 
2S0  was  issued.  Judge  Gresham,  tn  Loan  ft 
Trust  Co.  V.  Grape  Creek  Coal  Co.  (O.  0.)  60 
Fed.  481,  16  L.  R.  A.  603,  discusses  the  sub- 
ject, and  clearly  limits  the  power  to  issue 
such  certificates  to  suits  for  the  foreclosure 
of  railway  mortgages  and  to  operating  ex- 
penses. Kneeland  v.  Trust  Co.,  136  U.  S.  89, 
10  Sup.  Ct  050,  34  L.  ESd.  379.  The  liens,  in- 
cumbrances, and  order  of  payment  of  the  in- 
debtedness of  a  deceased  person  are  fixed 
either  by  contract  or  by  statute,  and  we  can 
find  no  power  in  the  court  to  change  or  dis- 
turb such  order.  In  saying  this,  we  do  not 
question  the  power  of  the  court  to  make 
necessary  orders  for  the  protection  of  the 
property,  payment  of  taxes,  insurance,  sur- 
veying, and  such  like  expenses.  These  are 
essential  to  the  purpose  and  end  for  which 
the  court  lends  its  aid.  The  order  of  Feb- 
ruary term,  so  far  as  It  confers  upon  the  re- 
ceiver the  power  to  issue  such  certificates 
or  otherwise  incumber  the  property,  should 
be  modified.  Having  been  made  prior  to  the 
time  the  creditors  were  brought  in,  they  are 
not  bound  by  it  They  are  bound  by  the  or- 
ders made  at  the  December  term,  1904.  It 
is  evident  that  the  condition  of  the  family  of 
Mr.  Fisher  demands  a  prompt  settlement  of 
all  controverted  matters,  and  sale  of  the 
property,  so  that  they  may  have  an  Income 
for  their  necessary  support 

A  decree  will  be  drawn  declaring  that  by 
the  death  of  B.  J.  Fisher  the  power  to  make 
sale  or  otherwise  interfere  with  the  property 
described  in  the  contract  of  October  11,  1900, 
is  revoked:  that  defendant  Southern  Loan 
&  Trust  Company  file  with  the  receiver  an 
itemized  statement  of  all  amounts  expended 
bjf  it  under  and  pursuant  to  the  provisions 


of  said  contract  The  defendant  company  or 
any  other  creditor  may,  upon  notice,  move 
the  court  to  modify  the  order  of  February 
term,  1904,  by  striking  from  it  all  provisions 
conferring  upon  the  receiver  the  power  to  is- 
sue certificates  or  otherwise  incumber  the 
property.  Mrs.  Fisher,  in  her  individual 
right  should  be  made  a  party  plaintiff,  so 
that  her  Interest  may  pass  under  a  sale  of  the 
property.  In  all  other  respects  the  judgment 
appealed  from  is  afiQrmed.  Neither  party 
will  recover  costs  in  this  court 
Modified  and  affirmed. 


(138  N.  C.  115) 

FOIL  et  al.  v.  NEWSOMB  et  aL 

(Supreme  Court  of  North  Carolina.    April  18, 

1905.) 

WILLS— BESIDUABT  CLAUSE  —  OORSTBUCTIOR  — 
WOBDS  ANU  PHBASB8— LITE  ESTATES— BE VEB- 
SIONABT  INTEBESTS— TBU8TEB8  UN  DEB  WILL— 
POWEB8  OF— SALE  OF  LAND— PETITION  FOB 
SALE  OF  LAND  FOB  PABTITIOR— OBDEB  FOB 
SALE. 

1.  After  providing  for  testator's  wife,  and 
giving  each  of  his  children  real  and  personal 
property,  with  limits tioDs  and  trusts  attached 
thereto,  testator's  will,  in  which  apt  words, 
distinguishing  gifts  of  real  and  personal  prop- 
erty, were  usea,  provided:  "The  balance  and 
residue  of  my  estate  of  every  kind  I  give,  be- 
qneatb  and  devise  to  my  danghter  •  •  • 
daring  her  lifetime;  said  estate  to  be  placed  In 
the  hands  of  my  trustee.  •  *  *  Said  trustee 
is  to  invest  and  keep  invested  said  estate,  and 
the  interest  or  income  accruinE  therefrom  is  to 
be  by  him  paid  to  my  said  daughter  •  •  • 
for  and  during  her  natural  life,  and  at  her 
death  said  estate  to  be  paid  over  by  said  trustee 
to  her  issue:  provided,  however,  that  my  said 
trustee  shall  not  be  chargeable  with  interest  on 
any  money  or  i>ersonal  estate  lying  idle  in  his 
hands."  Held,  that  such  residuary  clause  in- 
cluded the  real  as  well  as  personal  property. 

2.  The  words  "balance  and  residue  of  my  es- 
tate of  every  kind"  included  the  reversionary  in- 
terest in  the  real  estate,  and  carried  the  fee 
subject  to  the  life  estate. 

3.  The  trustee  had  by  implication  the  power 
to  sell  the  land  for  the  purpose  of  converting  it 
into  income-producing  property. 

4.  The  usual  rule  adopted  by  the  courts  is  to 
find  in  language  imposing  upon  an  executor  or 
trustee  the  du^  of  disposing  of  a  mixed  fund  or 
property  an  implied  power  to  sell  real  estate,  to 
the  end  that  he  may  discharge  such  duty. 

5.  Where,  in  a  petition  by  heirs  for  the  sale 
of  real  estate  for  partition,  all  the  parties  in 
interest  were  before  the  court,  and  testator's 
will,  which  directed  the  reversionary  interest  in 
the  real  and  personal  property  involved  to  be 
paid  over  to  certain  of  the  heirs  by  testator's 
trustee,  impliedly  authorized  the  trustee  to  sell 
the  land  and  convert  it  into  an  income-produ- 
cing property,  the  parties  were  at  liberty  to  take 
an  order  for  the  sale  of  the  land  by  the  trustee 
in  the  case. 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty; Cooke,  Judge. 

Petition  for  sale  of  land  for  partition  by 
Thomas  A.  Foil  and  others  against  A.  H. 
Newsome  and  others.  Prom  the  judgment 
rendered,  both  sides  appeal.  Affirmed  on 
plaintiffs'  appeal,  and  reversed  on  defend- 
ants' appeal. 
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Oyerman  &  Gre^rory,  for  plaintiffs.  Bur- 
ton Craige,  L.  H.  Clement,  A.  Burwell,  and 
T.  OL  linn,  for  defendants. 

Plaintiffs'  Appeal. 

CONNOR,  J.  This  was  a  petition  for  sale 
of  land  for  partition.  The  plaintiffs  claimed 
an  undivided  Interest  in  the  locus  In  quo 
with  defendant  Ingold  Newsome,  as  heirs  at 
law  of  Tobias  Kesler.  Defendant  Ingold 
Newsome  claimed  that  she  was  sole-seised 
for  life,  remainder  to  her  children,  the  other 
defendants,  under  the  will  of  said  Kesler; 
that  defendant  James  H.  Ramsey,  trustee, 
was  empowered,  under  the  proTislons  of  the 
will,  to  sell  the  land  and  invest  the  proceeds 
for  the  purpose  of  executiug  the  trust  de- 
clared therein.  The  cause  having  been  trans- 
ferred to  the  trial  docket  of  the  superior 
court,  the  parties  agreed  that  the  Judge 
should  try  and  determine  the  controversy  up- 
on an  agreed  state  of  facts,  as  in  a  suit  for 
the  purpose  of  obtaining  a  construction  of 
the  will;,  waiving  all  questions  of  form  or 
procedure.  The  decision  of  the  controversy 
is  dependent  upon  the  construction  put  upon 
the  fifteenth  item  of  the  will,  which  is  In 
the  following  words:  ''The  balance  and  res- 
idue of  my  estate  of  every  kind  I  give,  be- 
queath and  devise  to  my  daughter  Ingold 
Newsome,  wife  of  A.  H.  Newsome.  during  her 
lifetime;  said  estate  to  be  placed  In  the 
hands  of  my  trustee  hereinafter  named  and 
appointed  for  the  uses  and  purposes  as  fol- 
lows, to  wit:  said  trustee  Is  to  Invest  and 
keep  Invested  said  estate,  and  the  Interest  or 
income  accruing  therefrom  Is  to  be  by  him 
paid  to  my  said  daughter,  Ingold  Newsome, 
for  and  during  her  natural  life,  and  at  her 
death  said  estate  to  be  paid  over  by  said 
trustee  to  her  Issue:  provided,  however,  that 
my  said  trustee  shall  not  be  chargeable  with 
Interest  on  any  money  or  personal  estate  ly- 
ing idle  In  his  hands."  It  appeared  that  said 
Kesler  held  mortgages  upon  certain  tracts  of 
land  described  In  the  petition;  that  said 
mortgages  were  foreclosed,  and  the  lands 
purchased  by  the  executor.  As  to  such  tracts 
the  plaintiffs  do  not  except  to  the  Judgment 
of  the  court  The  other  tracts  were  owned 
by  Kesler  at  the  time  of  his  death.  The 
plaintiffs  are  his  children  and  grandchildren, 
and  defendant  Ingold  Is  his  daughter;  the 
other  defendants,  except  Ramsey,  trustee, 
being  her  children.  His  honor  was  of  opin- 
ion that  by  Item  16  of  the  will  a  life  estate 
was  devised  to  the  defendant  Ingold;  that 
said  land,  together  with  the  personalty,  was 
to  be  under  the  control  of  the  defendant 
Ramsey,  trustee;  that,  as  to  the  remainder 
In  fee  after  the  termination  of  the  life  es- 
tate, the  testator  died  intestate,  and  the  same 
descended  to  and  vested  in  his  heirs  at  law; 
that,  as  there  was  objection  to  the  partition 
during  the  continuance  of  the  life  estate,  the 
prayer  of  the  petition  was  refused.  To.  this 
roUng  the  plaintiffs  excepted  and  appealed, 
assigning  as  error  in  the  Judgment  of  the 


court  '*that  the  defendant  Ingold  Newsome  Is 
entitled  to  a  life  estate  in  all  the  lands  de 
scribed  In  the  petition;  that  plaintiffs  are 
not  entitled  to  partition  during  the  life  of 
said  Ingold." 

We  concur  with  his  honor  In  holding  that 
Item  16  of  the  will  (being  the  residuary 
clause)  Includes  the  real  as  well  as  the  per- 
sonal property.  ''The  word  'estate,*  taken  in 
Its  primary  sense,  as  used  In  a  will,  without 
anything  in  the  context  to  limit  it,  Is  a  word 
of  very  extensive  meaning.  It  Is  nearly  syn- 
onymous with  the  word  'property*  when  that 
word  is  not  qualified  by  the  word  'personal.* 
Under  the  word  'estate,'  used  In  its  primary 
sense,  real  property  of  every  description  will 
ordinarily  pass;  and  the  presumption  Is  that 
the  testator,  In  using  the  word,  uses  It  In  its 
broad  and  Inclusive  signification,  unless  the 
context  restricts  Its  meaning  to  some  partic- 
ular species  of  property."  1  Underbill  on 
Wills,  295.  In  Clark  v.  Hyman,  12  N.  C.  382, 
Taylor,  C.  J.,  says:  "That  the  words  'prop- 
erty,' 'possessions,'  or  'estates'  are  sufficient. 
If  not  qualified,  to  carry  real  estate,  is  well 
settled  by  many  decisions,  but  it  Is  other- 
wise if  it  appears  from  the  context  that  per- 
sonal estate  only  was  in  contemplation  of 
the  parties."  In  Harrell  v.  Hoskins,  19  N.  C. 
479,  Gaston,  J.,  says:  "The  words  'all  my 
property,'  unless  they  are  explained  by  other 
words  in  the  will  to  have  a  different  mean- 
ing, embrace  every  subject  of  property  and 
every  intprest  therein  which  belonged  to  the 
testator.  The  word  'estate'  Is  confessedly 
sufficient  for  these  purposes,  and.  In  holding 
it  to  be  thus  sufficient,  it  has  been  said  to 
Import  the  entire  property  of  the  testator.** 
In  Pippin  v.  Ellison,  34  N.  C.  61,  65  Am.  Dec. 
403,  it  is  said  that  the  word  "estate"  has  a 
broader  meaning  than  "property."  Schouler 
on  Wills,  i  610;  Pritchard  on  Wills,  415;  11 
Am.  &  Bug.  Enc.  359;  Page  v.  Foust,  89  N. 
0.  447.  In  the  case  before  us  the  word  "es- 
tate" is  followed  by  the  words  "of  every 
kind."  The  plaintiffs  say  that,  conceding 
the  general  rule  to  be  as  stated,  it  must  be 
taken  subject  to  the  well-settled  modification 
that  the  usual  import  of  words  may  be  re- 
strained in  their  operation  by  the  context; 
that  prior  words  of  general  signification  may 
be  controlled  and  modified  as  to  their  mean- 
ing by  subsequent  expressions,  and  the  in- 
tention of  the  testator  reached  from  the 
whole  will.  Holt  v.  Holt,  114  N.  C.  241,  18 
S.  B.  967.  It  is  turged  that  the  words  fol- 
lowing the  general  descriptive  terms,  '*8ald 
estate  to  be  placed  in  the  hands  of  my  trus- 
tee," "said  trustee  is  to  invest  and  keep  In- 
vested said  estate,  and  the  interest  or  in- 
come accruing  therefrom  is  to  be"  paid,. etc., 
"and  at  her  death  said  estate  to  be  paid 
over  by  said  trustee,'*  etc.,  are  appropriate 
to  personalty  only.  We  have  carefully  ex- 
amined the  cases  of  Doe,  etc.,  v.  Buckland,  6 
Dunford  &  East,  610  (1796),  and  Doe  v.  Hur- 
rell,  5  Barn.  &  Aid.  (7  E.  C.  L.)  8.  We  have 
also  noted  the  observations  of  Blr.  Jarman 
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In  regard  to  these  and  other  cases.  New- 
land  y.  Majorbanks,  6  Taunt  208;  Jarman 
on  Wills  (5th  Bd.)  334.  They  forcibly  illDB- 
trate  the  wisdom  of  his  words:  "The  cases 
•  •  •  often  present  questions  extremely 
embarrassing  to  a  Judge  or  practitioner,  and 
different  minds  will  almost  unavoidably 
form  different  opinions  as  to  the  weight  to 
be  ascribed  to  particular  expressions  or  cir- 
cumstances of  inapplicability  as  excluding 
real  estate."  Mr.  Underbill  says:  **The  ear- 
lier English  cases  show  a  decided  tendency 
to  restrict  the  meaning  of  the  word  'estate^ 
to  personal  property,  meaning  th^eby  every- 
thing except  freehold  lands."  He  says  that 
they  have  been  by  implication,  if  not  ex- 
pressly, overruled  by  subsequent  decisions  of 
the  same  courts.  'The  modem  tendency, 
both  in  England  and  the  United  States,  is  to 
give  such  words  as  'estate/  'property,'  or 
'effects'  their  broadest  meaning  consistent 
with  a  true  construction  of  the  testator's  in- 
tention." 

The  plaintiffs  direct  our  attention  to  the 
whole  will,  and  say  that  we  will  find  there 
manifested  an  intention  sustaining  their  con- 
tention. The  will  shows  a  carefully  con- 
sidered plan  or  scheme  in  the  distribution 
and  settlement  of  a  large  estate.  The  wife 
is  the  first  provided  for.  ESach  child  is  given 
real  and  personal  property,  with  limitations 
and  trusts  attached  thereto.  The  testator 
uniformly  uses  apt  words  distinguishing 
gifts  of  real  and  personal  property,  such  as 
*'give  and  devise,"  and  "give  and  bequeath," 
respectively,  whereas  in  the  residuary  clause 
he  uses  the  terms  "give,  bequeath,  and  de- 
vise," showing  a  recognition  of  the  different 
kinds  of  property  to  pass.  He  carefully  ex- 
cludes one  of  his  grandchildren  by  name 
from  any  participation  in  Jiis  estate.  It  Is 
true  that  the  terms  "keep  invested,**  and 
"paid  over,"  relate  to  handling  and  dispos- 
ing of  personalty.  They  also  say  that  the 
testator  uses  the  word  "income"  as  synon- 
ymous with  "interest"  in  every  other  clause 
in  which  a  disposition  of  personalty  is  made. 
They  further  say  that  it  is  a  well-settled  rule 
of  eonstruction  that  the  heir  is  favored,  and 
can  be  excluded  only  by  express  terms  or 
necessary  Implication;  citing  many  authori- 
ties from  this  and  other  courts.  2  Jarman 
on  WillSi  112;  Schouler  on  Wills,  8  480;  Hol- 
ton  V.  Jones,  133  N.  O.  408,  45  8.  E.  765. 
These  well-considered  arguments  are  entitled 
to  and  have  received  our  most  careful  con- 
sideration. On  the  oth^  hand,  defendants* 
counsel  urge  on  our  attention  the  equally 
uniform  rule  that  every  testator  is  presum- 
ed to  intend  to  dispose  of  all  his  estate,  and 
not  to  die  intestate  as  to  any  part  Pear- 
son, J.,  in  Boyd  v.  Latham,  44  N.  0.  365, 
says:  "The  rule,  'Ut  res  magis  valeat  quam 
pereat,'  comes  in  aid  of  the  general  pre- 
sumption that  one  who  makes  a  will  intends 
to  dispose  of  all  his  estate."  Foust  v.  Ire- 
land, 46  N.  0.  184;  Apple  v.  Allen,  56  N.  G. 
120.    The  words  in  the  residuary  clause,  "all 


my  estate  of  every  kind,"  following  the 
words  "give,  bequeath,  and  devise,"  strongly 
Indicate  a  purpose  to  dispose  of  all  of  his 
property  not  specifically  given  away.  Gas- 
ton, J.,  in  Harrell  v.  Hoskins,  supra,  says: 
"The  devise,  then,  of  all  the  property  not 
previously  disposed  of  either  by  gift  or  loan 
is  a  residuary  devise,  and  will  carry  with  it 
every  reversionary  interest  in  the  testator 
which  has  not  been  specifically  devised, 
whether  such  interest  were  in  contempla- 
tion of  the  testator  or  not,  and  whether  it 
were  known  or  unknown  to  him,  unless  it 
expressly  appear  upon  the  will,  or  be  neces- 
sarily inferred  from  it,  that  his  intention 
was  confined  to  pass  other  estates  and  inter- 
est only,  and  actually  to  exclude  such  rever- 
sion therefrom.  The  true  inquiry,  then,  is 
whether  it  is  manifest  on  the  wUl  that  the 
testator  intended  to  exclude  the  reversion 
from  the  operation  of  the  residuary  devise." 
Discussing  the  question,  and  considering  the 
arguments  urged  against  the  construction,  he 
admits  their  tocce,  and  further  says:  "But 
as  the  words  of  the  residuary  devise  do,  in 
their  ordinary  as  well  as  their  legal  import, 
comprehend  this  reversion,  the  argument,  to 
be  successful,  should  establish  a  manifest 
intent   in   the    testator   not   to   exclude   it. 

*  *  *  Courts  of  Justice  in  many  cases 
cannot  hope  to  define  with  certainty  the  in- 
tentions of  testators.  It  is  safer,  when  words 
are  found  in  a  will  which  by  usage  and  le- 
gal interpretation  embrace  certain  devisable 
interests,  and  are  used  without  qualification 
or  explanation,  to  understand  the  testator  as 
meaning  what  he  says,  rather  than  to  indulge 
in  the  hopeless  pursuit  of  making  out  his 
meaning  by  refined  and  minute  analysis. 
Things  and  interests  embraced  within  the 
disposing  words  of  a  will  must  be  taken  to 
pass  by  them  unless  there  can  be  found  a 
declaration  plain  to  the  contrary."  In  Sau- 
merez  v.  Saumerez,  4  My.  &  C.  (18  Eng.  Gh. 
Rep.)  330,  the  testator,  in  the  residuary 
clause  of  his  will,  used  words  sufl^cient  to 
include  the  reversion  in  certain  realty  giv- 
en to  his  son  for  life.  The  Lord  Chancel- 
lor said:  "But  the  dlfiiculty  is  that,  in  di- 
recting the  application  of  such  residue  of  his 
property,  he  has  used  expressions  and  pre- 
scribed a  course  of  dealing  not  applicable  to 
land,  but  to  personalty  only.  He  directs  his 
son's  share, to  be  placed  In  the  names  of 
trustees,  and  the  interest  to  be  paid  to  him 
who  was  already  tenant  for  life  of  the 
land,  and  he  authorizes  his  trustees  in  cer- 
tain cases  to  advance  part  of  the  capital. 

•  •  •  The  question,  then,  is  whether  such 
expressions  and  directions  are  sufilcient  to 
give  a  restricted  meaning  to  the  gift  of  the 
residue  of  the  property,  and  to  confine  these 
words,  sufiicient  of  themselves  to  pass  free- 
hold as  well  as  personal  property,  to  passing 
the  personal  property  only."  He  proceeds  to 
say  that  it  is  not  necessary  to  ascertain  wheth- 
er the  testator  had  any  particular  property  in 
contemplation  or  not;  that  such  gifts  may  be 
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introduced  to  guard  against  the  testator*8 
having  overlooked  some  property  or  Interest 
in  the  gifts  already  described.  *The  circum- 
stances of  his  using  expressions  and  giving 
directions  applicable  only  to  the  personal  es- 
tate may  prove  that  he  did  not  at  any  time 
consider,  or  was  not  aware,  that  this  fee 
would  be  a  part  of  his  residue;  but,  if  such 
knowledge  be  not  necessary,  as  it  certainly  is 
not,  to  give  validity  to  the  devise,  the  ab- 
sence of  it,  though  so  manifested,  cannot  de- 
stroy the  operation  of  the  general  intent  of 
passing  all  the  residue  of  his  property."  It 
will  be  observed  that  the  expressions  relied 
upon  by  the  plaintifiTs  to  limit  and  restrict 
the  meaning  of  the  operative  words  of  gift 
relate  only  to  the  management  and  control  of 
the  property,  and  not  to  the  estate  or  Interest 
given,  nor  to  the  inclusive  scope  of  the  terms 
"the  balance  and  residue  of  all  my  estate  of 
every  kind." 

We  are,  upon  careful  consideration,  of  the 
opinion  that  the  testator  did  not  Intend  to 
die  intestate  in  respect  to  any  portion  of  his 
property;  that  there  is  nothing  in  the  decla- 
ration of  trust  in  regard  to  the  control  of  the 
property  which  plainly  shows  an  intention 
to  restrict  the  operation  of  the  words  *'give, 
bequeath,  and  devise,"  as  applied  to  '*the 
balance  and  residue  of  my  estate  of  every 
kind."  To  put  any  other  construction  upon 
the  language  used  would  give  to  the  real  es- 
tate not  specifically  devised  a  direction  clear- 
ly inconsistent  with  Ills  expressed  wish,  and 
destroy  the  genera!  scheme  or  plan  adopted 
for  the  disposition  of  his  property. 

Affirmed. 

Defendants'  Appeal. 

The  defendants,  children  of  Ingold  New- 
some,  and  J.  EL  Ramsey,  trustee,  except  to  so 
much  of  the  Judgment  as  holds  that  Tdbias 
Kesler  died  intestate  as  to  the  reversion  in 
the  real  estate  given  to  Ingold  Newsome  for 
life.  They  insist  that  the  language  of  item 
15  of  the  will  is  sufficiently  comprehensive  to 
carry  the  fee  subject  to  the  life  estate.  The 
facts  are  set  forth  in  the  opinion  disposing 
of  the  plaintiffs'  appeal.  The  same  reasons, 
controlled  by  the  same  line  of  authorities, 
which  led  us  to  the  conclusion  that  a  life  es- 
tate passed  to  Mrs.  Newsome,  lead  us  to  the 
same  conclusion  in  regard  to  the  fee.  The 
words  ''balance  and  residue  of  my  estate  of 
every  kind"  we  think  include  the  reversion- 
ary Interest  tn  the  real  estate  in  which  a  life 
estate  had  been  carved  out  The  presump- 
tion that  a  testator  Intended  not  to  die  intes- 
tate in  regard  to  any  part  of  his  estate  is 
strengthened  by  the  use  of  language  so  inclu- 


sive as  that  found  in  this  item  of  the  wllL 
The  same  observation  applies  to  a  consider- 
ation of  the  entire  will.  He  provides  for  each 
of  his  children,  carefully  excepting  one  of  his 
grandchildren  by  name.  We  find  nothing  in 
the  will  or  the  condition  of  the  estate  or  fam- 
ily, so  far  as  we  are  informed  by  the  record, 
to  rebut  the  presumption,  or  cause  us  to  think 
that  he  Intended  the  reversion  in  the  land 
undisposed  of  by  specific  devise  of  uncertain 
value,  by  reason  of  the  uncertain  time  at 
which  the  life  estate  will  terminate,  to  be 
held  until  such  time,  and  divided  among  his 
heirs  at  law.  We  infer  that  Mrs.  Newsome 
at  the  time  the  will  was  executed,  September 
29,  1894,  was  a  young  woman,  as  six  of  her 
children  are  now  Infants,  only  one  being  of 
full  age.  We  also  infer,  from  the  size  of  the 
several  tracts  of  land  described  in  the  com- 
plaint, and  the  fact  that  they  are  not  spe- 
cifically devised,  that  they  are  of  inconsider- 
able value.  In  view  of  these  facts,  casting 
light  upon  his  purpose,  as  indicated  by  the 
language  used,  we  conclude  that  his  intention 
was  in  harmony  with  the  presumption  raised 
by  the  law.  This  view  is  sustained  by  the 
fact  that  he  appoints  a  trustee  to  manage  and 
control  the  property  given  to  his  daughter 
and  children,  and  derive  an  Income  there- 
from. Page  V.  Atkins,  60  N.  C.  268.  We  are 
also  of  the  opinion  that  the  trustee  has,  by 
Implication,  the  power  to  sell  the  land  for 
the  purpose  of  converting  it  into  an  Income- 
producing  property.  The  usual  rule  adopted 
by  the  courts  la  to  find  In  language  Imposing 
upon  an  executor  or  trustee  the  duty  of  dis- 
posing of  a  mixed  fund  or  property  an  im- 
plied power  to  sell  real  estate,  to  the  end  that 
he  may  discharge  such  duty.  Vaughan  ▼• 
Farmer,  90  N.  0.  607;  Crawford  v,  Weam, 
115  N.  0.  540,  2q  S.  E.  724;  OouncU  ▼.  Avex^ 
ett,  95  N.  O.  131.  This  constructicm  recon- 
ciles the  use  of  the  word  "Invest" — pay  over 
interest  or  income. 

The  Judgment  of  the  court  below  In  re- 
spect to  the  disposition  of  the  reversionary 
Interest  in  the  land  described  in  the  petition 
must  be  reversed.  As  all  the  parties  in  in- 
terest are  before  the  court,  we  can  see  no 
reason  why,  if  so  advised,  they  may  not  take 
an  order  for  the  sale  of  the  land  by  the  true- 
tee  in  this  case.  In  this  way  the  rights  of  all 
parties  and  security  of  titie  to  the  purchaser 
may  be  amply  protected. 

The  superior  court,  having  acquired  Juris- 
diction, may  retain  the  cause  and  make  all 
proper  and  necessary  orders  in  the  premises. 
Let  this  be  certified.    Reversed. 

WALKER,  J.,  did  not  sit  in  these  appeals. 
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CHAPMAN  ▼«  LIVERPOOL  SAI/T  k  COAL 

CO. 

(Saprame  Court  of  Appeals  of  West  Virginia. 

March  28,  1905.) 

▲PPBAIr-VBTIXW    OT    BVIDBITOB— AOOOUIfT 
8TATEI>^IliPSACUMSNT. 

l.Thi8  court  will  set  aside  the  verdict  of  a 
jory»  although  the  evidence  is  conflicting,  where, 
upon  the  whole  evidence,  it  appears  to  be  plain- 
ly wrong,  and  dearly  against  the  weight  of  the 
testimony,  and  iiiieD,  to  permit  such  verdict  to 
stand,  would  be  a  plain  injustice  to  the  defend- 
ant. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  8» 
Cent  Dig.  Appeal  and  Error,  H  8985-^37.] 

2.  Settled  or  stated  accounts  cannot  be  opened 
or  corrected  except  on  the  ground  of  fraud,  ac- 
cident, mistake,  or  omission;  and  the  burden  is 
on  the  party  seeking  to  impeach  the  account  to 
prove  the  existence  of  such  fraud,  accident,  mis- 
take, or  omission  by  clear  and  convincing  evi- 
dence. 

[Bd.  Note. — ^For  casefe  in  point,  see  vol.  1. 
Cent  Dig.  Aoooonc  Stated,  if  62-04,  oa] 

(Syllabus  by  the  Court.; 

Error  to  Circuit  Conrt,  Mason  Counly;  F, 
A.  Guthrie,  Jadge. 

Action  by  F.  A.  Chapman  against  the  LlT- 
erpool  Salt  &  Coal  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
▼ersed. 

Chas.  B  Hogg,  Vf*  B.  Gnnn,  and  Sommer- 
Tllle  &  Sommenrille,  for  plaintiff  In  error. 
Rankin  Wiley,  for  defendant  In  error. 

SANDERS,  J.  The  plaintiff,  F.  A.  Cbap- 
mail,  brought  his  i&ction  of  assumpsit  in  the 
circuit  court  of  Mason  county  against  the 
Liverpool  Salt  A  Coal  Company,  and  recov- 
ered a  judgment  for  the  sum  of  |200,  to 
which  Judgment  a  writ  of  error  and  super- 
sedeas was  allowed  upon  the  petition  of  the 
defendant  The  defendant  claims  that  the 
circuit  conrt  should  have  set  aside  the  yer- 
diet  of  the  Jury  and  awarded  it  a  new  trial, 
because  neither  the  law  nor  the  evidence 
warranted  the  verdict,  and  also  for  the  rea- 
son that  all  the  matters  in  difference  between 
it  and  plaintiff  had  been  settled,  and  the 
plaintiff  had  given  to  the  defendant  re* 
ceipts  in  full  showing  such  settlement,  and 
that  the  plaintiff  failed  to  show  that  there 
was  any  fraud,  accident,  or  mistake  in  the 
procurement  of  the  same.  The  defendant 
was  engaged  in  the  manufacture  and  sale  of 
salt  prior  to  and  at  the  time  the  work  was 
done  out  of  which  grows  this  litigation,  and 
while  so  engaged  in  said  business,  and  prior 
to  the  13th  day  of  April,  1900,  the  plaintiff 
was  employed  to  do  work  for  it  in  packing 
and  sacking  salt,  for  which  he  was  to  recelye 
the  stipulated  price  of  $1.20  per  day,  but 
Just  how  long  the  plaintiff's  employment 
continued  by  the  day  at  this  price  does  not 
appear.  The  plaintiff,  however,  ceased  to 
work  for  the  defendant  by  the  day,  and  about 
the  13th  day  of  April,  1900,  engaged  him- 
self to  work  for  it  by  the  piece — ^to  receive  so 
mneh  per  barrel  for  packing  salt  and  so  much 


per  sack  for  sacking  it  There  is  no  claim 
made  by  the  plaintiff  for  anything  on  ac- 
count of  this  character  of  work.  It  seems  to 
be  admitted  that  full  settlement  was  made 
for  it  but  he  does  claim  that  while  doing 
this  woi4:  he  did  other  work  for  the  defend* 
ant  fts  well  when  he  worked  by  the  day  as 
he  did  while  he  worked  by  the  piece,  but  that 
while  working  by  the  day  it  was  Included  in 
his  day*s  work,  for  whldh  he  received  the 
sum  of  $1.20.  The  work  which  plaintiff 
claims  he  did  while  working  by  the  piece, 
and  for  which  he  did  not  receive  pay,  was 
keeping  the  time  of  the  workmen  about  the 
salthouse,  making  •  estimates  of  the  salt  in 
the  salthouse,  waiting  upon  the  local  trade, 
and  counting  and  keeping  account  of  all  salt 
shipped,  and  attending  to  the  loading  there- 
of>  etc,  and  for  which  work  plaintiff  claims 
that  defendant  expressly  promised  to  pay 
^  him.  There  is  no  dispute  that  the  plaintiff 
did  do  some  such  work  for  the  defendant 
wbilu  working  by  the  piece  or  Job,  but  it  is 
Tery  difficult  to  determine  from  tho  evidence 
Just  how  much  time  of  the  plaintiff  was  occu- 
pied in  doing  thlt  work.  But  the  defendant 
claimi»  that  whil^  plaintiff  was  working  b^- 
the  day  he  requested,  at  different  times,  t« 
be  permitted  to  work  by  the  piece,  and  that, 
through  its  general  manager,  Horace  F 
Smith,  it  finally  agreed  with  the  plaintic: 
that  if  he  would  dc  the  other  work  which  hi 
had  been  doing  and  which  is  the  subject- 
mutter  of  this  litigation— that  is,  keeping  the 
time,  etc. — ^It  would  employ  him  by  the 
piece,  to  which  plaintiff  agreed;  and  the  de- 
fendant claims  further  that  it  did  not  prom- 
ise to  pay  plaintiff  anything  extra  for  sucL 
work. 

There  Is  no  doubt  from  the  evidence,  but 
what  the  plaintiff  did  do  some  of  the  work 
for  the  defendant  for  which  this  suit  is 
brought  to  recover.  This,  In  fact  is  admit- 
ted by  Horace  F.  Smith,  the  general  man- 
ager of  the  defendant  and  the  only  witness 
introduced  in  its  behalf;  but  upon  the  ques- 
tion as  to  whether  or  not  the  plaintiff  was 
to  have  extra  pay  for  such  work  the  evidence 
is  conflicting,  the  plaintiff  stating  that  the 
general  manager  of  the  company  agreed  to 
pay  him  for  such  work,  and  also  supported 
his  testimony  by  the  evidence  of  his  brother, 
Dome  Chapman,  who  stated  that  Smith,  in 
his  presence,  told  the  plaintiff  that  he  would 
pay  him  for  It  This  is  denied  by  Smith.  He 
states  that  the  consideration  for  the  plain- 
tiff's doing  this  class  of  woi4:  was,  as  before 
stated,  that  he  would  change  his  employment 
ftrom  that  of  day  labor  to  piecework.  There- 
fore, as  to  whether  or  not  the  plaintiff  agreed 
•to  do  this  work  without  charge  in  considera- 
tion of  the  change  in  his  employment  and  as 
to  whether  or  not  the  defendant  agreed  to 
pay  him  for  sudi  work,  were  questions  to  be 
determined  by  the  Jury  upon  this  conflicting 
testimony,  and,  if  this  were  all  the  evidence 
upon  that  subject  the  v^kdict  of  the  Jury 
could  not  be  disturbed. 
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This  bringg  lu  to  the  coDsideratlon  of  the 
question  presented  by  the  receipts,  which  are 
claimed  as  settlements  between  the  parties. 
The  defendant  made  monthly  settlements 
with  its  employtep  famishing  to  each  of  them 
an  itemised  account  showing  the  debits  and 
credits  for  the  preyious  month,  and  requiring 
theih,  before  payment,  to  receipt  the  account, 
showing  iMiyment  in  full.  This  the  plaintifC 
did,  while  he  was  in  the  employ  of  the  de- 
fendant, each  month,  and  on  the  I5th  day 
of  August,  1802,  he  ceased  to  work  for  it, 
and  thereafter,  on  the  1st  day  of  September 
of  the  same  year,  a  statement  was  rendered, 
showing  the  status  of  th^  account  between 
him  and  the  defendant,  and  which  he  receipt- 
ed, showing  payment  in  full  to  September  1, 
1902.  This  receipted  account  was  introduced 
in  evidence  by  the  defendant  after  the  plain- 
tiff had  rested  his  case,  and  the  defendant 
claims  that  after  this  was  done  no  eyidence 
was  offered  to  show  fraud,  accident,  or  mis- 
take therein.  During  the  entire  time  that 
the  plaintiff  worked  for  the  defendant,  each 
month  an  itemized  account  of  all  the  work 
done  was  rendered,  and  in  which,  at  various 
times,  was  included  extra  work;  and  at  no 
time  upon  these  settlements  did  the  plaintiff 
claim  anything  additional  on  account  of  the 
work  which  he  claims  to  have  done,  and  for 
which  he  says  he  should  now  recover.  It  is 
true  that  in  an  indefinite,  inaccurate,  and  un- 
reliable way  he  states  that  at  different  times 
he  claimed  to  be  entitled  to  pay  for  extra 
work,  but  these  claims  do  not  appear  to 
have  been  made  at  the  time  of  either  of  the 
settlements  when  the  receipts  for  the  previ- 
ous month's  work  were  given,  except  for  the 
last  month,  and  there  we  find  that  the  plain- 
tiff's own  testimony  is  in  direct  conflict 
In  answer  to  a  question,  ''Did  you  make  any 
demand  for  this  extra  work  then?"  he  an- 
swered: "Not  at  the  time  I  quit  I  de- 
manded it  at  different  times."  "Didn't  you 
make  any  demand  when  you  signed  this  re- 
ceipt in  September,  1902?  Ans.  Yes,  sir; 
and  I  said  at  other  times,  too."  This  char- 
acter of  testimony  cannot  safely  be  relied 
upon;  stating  at  one  time  that  he  did  not 
make  any  demand  at  the  time  he  quit,  and  in 
the  next  answer  following  that  he  did  make 
such  demand,  therefore  we  might  say  that 
we  are  left  without  proof  as  to  whether  or 
not  a  demand  was  ever  made  by  the  plain- 
tiff for  the  extra  time  at  the  time  of  the 
making  of  these  various  settlements,  because 
his  own  evidence  upon  that  point  is  all  we 
have;  and  when  we  find  his  statements  are 
in«direct  conflict  we  cannot  safely  use  them 
as  a  guide.  And  then,  again,  inasmuch  as 
extra  work  was  Included  in  these  statements 
at  various  times,  it  does  seem  unreasonable 
that  a  part  of  it  would  be  included  and  an- 
other part  excluded;  and  the  part  excluded 
was  not  claimed  or  contended  for  by  the 
plaintiff,  but  its  exclusion  seems  to  have  met 
with  his  acquiescence  and  approval  during 
the  entire  time  of  his  engagement  with  the 


defendant  These  accounts  being  itemized, 
made  off  monthly,  and  rendered  to  the 
plaintiff,  and  which  were  not  objected  to  by 
him  in  any  part  but  upon  which  repeated 
settlements  were  made,  constitute  stated  and 
settled  accounts  between  the  parties.  In 
fact,  each  statement  was  settled  iq>on  at 
the  end  of  each  month.  'An  account  stated 
is  not  in  general,  conclusive.  Its  effect  is  to 
establish  prima  facie  the  accuracy  and  cor- 
rectness of  the  items,  and  it  seems  that  the 
strength  of  the  presumption  of  correctness 
depends  to  some  extent  upon  the  circum- 
stances of  the  case,  and  a  stated  and  settled 
account  cannot  be  opened,  impeached,  or  cor- 
rected except  on  the  ground  of  fraud,  mis- 
take, omission,  accident  or  undue  advantage, 
and  the  burden  is  on  the  party  seddng  to 
impeach  it  to  prove  the  existence  of  such 
facts.  Such  account  is  a  mere  admission 
that  the  amount  is  correct  It  is  not  an  es- 
'  toppel.  The  account  is  still  open  to  impeach- 
ment for  mistake  or  error.  Its  effect  is  to 
establish  prima  facie  the  accuracy  of  the 
items  without  other  proof,  and  the  party 
seeking  to  impeach  it  is  bound  to  show  af- 
firmatively the  mistake  or  error  alleged. 
The  force  of  the  admission  and  the  strength 
of  the  evidence  which  would  be  necessary  to 
affect  it  will  depend  upon  the  circumstances 
of  the  case.  And  an  account  stated,  which 
is  shown  to  have  been  examined  and  signed 
by  the  party  who  seeks  to  impeach  it  and 
upon  which  settlements  have  been  made 
monthly,  is  much  stronger,  and  requires 
much  stronger  proof  to  open  it  than  would 
be  required  if  it  merely  appeared  that  it  had 
been  delivered  to  the  party,  or  sent  by  mail, 
and  acquiesced  in  for  a  sufficient  length  of 
time  to  entitle  it  to  be  considered  as  an  ac- 
count stated. 

The  case  of  Dolan  v.  Freiberg,  4  W.  Va. 
101,  is  dted  by  counsel  for  the  plaintiff,  in 
which  it  is  said:  "A  receipt  for  money 
which  appears  to  be  in  full,  on  account  to 
date,  does  not  import  an  agreement  or  con- 
tract between  the  parties,  and  is  open  to 
explanation  and  contradiction  by  parol 
proof."  But  Judge  Berkshire,  in  delivering 
the  opinion  of  the  court  in  that  case,  says: 
"Ordinarily,  receipts  are  mere  ex  parte  ac- 
knowledgments of  payments  or  delivery  and 
the  like.  But  they  may,  and  often  do,  con- 
tain an  agreement  or  contract  between  the 
parties;  and  as  to  the  former  they  are  only 
prima  fade,  and  can  be  explained,  while  the 
latter  are  conclusive,  and  cannot  be  contra- 
dicted or  explained,  by  oral  testlmox^.** 
This  authority  Is  based  upon  a  receipt  given 
upon  a  single  transaction,  and  does  not  in- 
volve the  question  of  stated  and  settled  ac- 
counts,  such  as  we  have  here;  and  there- 
fore it  as  well  as  the  other  authorities  cited 
by  plaintiff's  counsel,  bear  no  analogy  to 
this  case.  But  the  true  rule  to  be  applied 
here  is  that  before  the  plaintiff  can  recover, 
he  must  show  that  in  these  various  settle- 
ments there  was  fraud,  acddent  mistake. 
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or  omission;  and  not  only  mnst  this  be  done, 
but  It  must  be  done  by  clear  and  conylncln^ 
testimony.  No  fraud*  accident,  or  mistake, 
Is  attempted  to  be  shown,  and  the  only  thing 
the  plaintiff  does  endeavc^  to  show  Is  that 
In  the  statements  this  extra  time  was  omit- 
ted. All  the  physical  facts  in  this  case  are 
against  this  contention,  and  go  to  support 
the  theory  that  the  company  did  not  promise 
to  pay  for  such  extra  work.  The  change  in 
the  employment  of  the  plaintiff  from  day 
labor  to  piecework  is  claimed  by  the  defend- 
ant to  be  one  of  the  considerations  that  he 
wonld  do  this  extra  work.  This  theory  la 
borne  out  by  the  fact  that  he  made  much  bet- 
ter wages  at  piecework  than  he  did  work- 
ing by  the  day.  It  Is  also  upheld  by  reason 
of  the  fact  that  upon  10  different  settlements, 
where  Itemized  accounts  had  been  rendered 
to  the  plaintiff.  Including  some  extra  work 
which  had  been  done  by  him,  not  even  a 
claim  or  contoitlon  was  made  by  him  that 
these  accounts  were  not  absolutely  correct; 
and  another  strong  and  cogent  reason  to  sup- 
port the  defendant's  claim  Is  that  It  was 
the  duty  of  the  plaintiff  to  keep  an  account 
of  and  turn  In  all  the  extra  time  of  the  em- 
ployes of  the  defendant,  Including  himself. 
This  he  did  from  month  to  month,  and  not 
a  single  time  did  he  turn  In  extra  charges 
for  which  he  now  says  defendant  should  pay 
blm.  Instead  of  the  plaintiff  showing  by 
clear  and  full  proof  that  be  was  entitled  to 
pay  for  the  extra  work  for  which  he  has 
charged,  and  that  It  was  omitted  from  the 
various  accounts  rendered  him,  It  clearly 
appears  that  the  defendant  never  agreed  to 
pay  him  for  such  extra  work,  and,  of  course, 
therefore  It  could  not  have  been  omitted 
from  the  account  In  Shrewsbury  v.  Tufts, 
41  W.  Va.  212,  23  S.  E.  692,  the  court  ap- 
proved an  Instruction  which  told  the  Jury 
that  If  they  believed  from  the  evidence  that 
there  was  an  account  stated  between  the 
parties,  then  the  effect  of  It  was  to  cast  the 
burden  of  proof  upon  the  party  complain- 
ing to  show  fraud,  error,  or  mistakes;  and 
that  after  a  reasonable  time  an  account  ren- 
dered, and  not  objected  to,  becomes  admit- 
ted as  correct;  and.  If  the  plalntlfTs  state- 
ment of  his  account  with  the  defendant  was 
rendered  about  the  close  of  each  year,  dur- 
ing the  time  that  the  plaintiff  was  In  the 
defendant's  employ,  and  afterwards  the 
plaintiff  had  an  opportunity,  by  the  exer- 
cise of  reasonable  care  and  diligence,  to  dis- 
cover any  alleged  errors  In  the  same,  then 
as  to  all  the  Items  of  alleged  error  In  such 
account  stated,  and  not  within  a  reasonable 
time  thereafter  specificariy  called  to  the  at- 
tention of  the  defendant  by  the  plaintiff,  that 
he  was  concluded  and  estopped. 

Ck)urts  very  reluctantly  disturb  the  find- 
ings of  Juries,  and  In  doing  so  exercise  the 
greatest  caution;  but  In  this  case  the  ver- 
dict Is  so  manifestly  and  clearly  against  the 
decided  weight  of  the  testimony  we  feel 
that  to  permit  It  to  stand  would  be  a  rank 


injustice  to  the  defendant  Theref<^e  the 
Judgment  of  the  circuit  court  Is  reversed, 
the  verdict  of  the  jury  set  aside,  and  a  new 
trial  awarded  the  defendant 


(67  W.  Va.  685) 

PETERSON  ▼.  HALL  et  aL 

(Sopreme  Court  of  Appeals  of  West  VlrginUu 

March  28,  1905.) 

IQUITT  —  JUBIBDIOTIOIf  —  OONFLIOTINO      OIL 

LBAgBa— BOTALTIBS— TAX  SAIiE— TITLB 

▲CQUISED— OIL  in  OBOUND. 

1.  Chancery  has  Jurlsdlctian  to  decide  between 
conflicting  claims  to  rent  or  royalty  oil  under 
conflicting  oil  leases  to  the  same  leasee,  both  as 
to  that  already  produced  and  that  to  be  pro- 
duced in  future  by  the  lessee  under  the  leases, 
which  royalty  oil  is  by  the  leases  to  be  deliver- 
ed tp  the  credit  of  the  lesson.  Zinn  v.  Zlnn, 
46  a  E.  202,  54  \V.  Va.  483,  overruled. 

2.  There  may  be  separate  distinct  estates  In 
different  persons  in  toe  surface  of  land  and  oil 
and  other  minerals  In  it 

3.  When  the  surface  of  land  is  owned  by  one 
person,  the  oil  In  place  by  another,  a  sale  for 
taxes  m  the  name  of  the  owner  of  the  surface 
will  pass  also  the  oil  owned  by  the  other  per- 
son, his  estate  not  being  changed  on  the  tax- 
books,  under  section  25,  c  81,  Code  1899. 

4.  A  lessee  under  an  ordinary  oil  lease  for 
years  has  no  vested  taxable  estate  in  the  oil 
stlU  In  the  ground,  either  before  or  after  he  has 
found  paying  wells.  It  is  taxable  in  the  name 
of  the  surface  owner. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  45, 
Cent  Dig.  Taxation,  i  147.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wetsel  Coun- 
ty; M.  H.  Willis,  Judge. 

Bill  by  B.  Walker  Peterson  against  Ca- 
mlssee  Hall  and  others.  Decree  for  defend- 
ants, and  plaintiff  and  Z.  M.  Price  appeal. 
Affirmed. 

H.  M.  Russell  and  Hall  ft  Hall,  for  appel- 
lants. W.  G.  ft  C.  A.  Snodgress,  A.  B.  ft  B. 
F.  Fleming,  T.  P.  Jacobs,  and  U.  N.  Arnett, 
Jr.,  for  appelleesL 


BBANNON,  P.  B.  Walker  Peterson  made 
a  lease,  6th  March,  1892,  for  the  production 
of  petroleum  oil  and  natural  gas  of  a  large 
tract  of  land  In  Wetzel  county  to  the  South 
Penn  Oil  Company;  the  lease  reserving  to 
Peterson  one-eighth  royalty  in  olL  The  lease 
was  for  five  years,  and  as  much  longer  as 
oil  should  be  produced  in  paying  quantity. 
Peterson  conveyed  04  acres  of  the  same  land 
to  Camlssee  Hall  by  deed  15th  April,  1894. 
The  deed  to  Hall  states  that  it  Is  subject  to 
the  lease  of  Peterson  to  the  South  Penn  Oil 
Company,  and  also  expressly  excepted  from 
the  conveyance  one-half  of  Peterson's  in- 
terest in  that  lease;  that  is,  kept  half  the 
oil  royalty.  This  64-acre  tract  was  sold  for 
taxes  of  1898  in  1899  In  the  name  of  Hall, 
and  purchased  by  R.  B.  L.  Snodgrass,  who 
took  a  tax  deed  under  his  purchase,  and  sub- 
sequently conveyed  the  64  acres  to  C.  R^ 
Snodgrass.    Later,  19th  November,  1901,  Ci 
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IL  Snodgrass  made  a  lease  of  tbe  64  acres 
to  the  South  Penn  Oil  Company  for  oil  and 
sas  pnrpoeea,  reserving  a  royalty,  and  later 
conveyed  half  of  his  royalty  oil  to  the  com- 
pany. The  Sonth  Penn  Oil  Ck)mpany  drilled 
wells  on  the  other  part  of  the  large  tract, 
and  afterwards  drilled  wells  on  the  64  acres, 
which  produced  oil  in  paying  quantity,  and 
the  oil  was  delivered  for  conveyance  to  mar- 
ket to  the  Eureka  Pipe  line  Ck)mpany,  a  com- 
mon carrier  of  oil.  The  64  acres  was  not 
taxed  in  1898  to  either  Peterson  or  the  oil 
company.  The  Eureka  Pipe  Line  Company 
withheld  the  royalty  because  of  a  conflicting 
claim  between  Peterson  and  Snodgrass  to 
the  said  royalty  olL  It  appears  that  the 
South  Penn  Company  drilled  on  the  64  acres 
under  the  Snodgrass  lease,  and  delivered  one- 
sixteenth  to  the  Eureka  Company  to  his  cred- 
it Owing  to  the  conflicting  claims  of  Peter- 
son and  0.  R.  Snodgrass  to  the  rental  or 
royalty  oil  produced  on  the  64  acres,  Peter- 
son brought  a  suit  in  equity  in  the  circuit 
court  of  Wetzel  county  against  Camlssee 
Hall,  the  Pipe  Line  Company,  the  South  Penn 
Company,  R.  B.  L.  Snodgrass,  O.  R.  Snod- 
grass, and  others,  asking  that  the  South 
Penn « Company  be  enjoined  from  further  de- 
veloping or  taking  oil  from  the  64  acres  un- 
less and  until  it  should  recognize  the  con- 
tinued validity  and  operation,  as  to  the  64- 
acre  tract,  of  the  lease  of  Peterson  to  the 
South  Penn  Oil  Company,  and  until  that 
company  should  deliver  to  Peterson  his  six- 
teenth share  of  the  oil  as  it  should  be  pro- 
duced, and  that  O.  R.  Snodgrass  should  be 
enjoined  from  laying  any  claim  to  tbe  six- 
teenth of  the  oil  already  produced  or  still  in 
tbe  land,  and  from  doing  anything  by  claim 
or  otherwise  to  interfere  with  the  develop- 
ment of  oil  on  said  land  under  Peterson's 
lease  to  the  South  Penn  Oil  Company.  The 
bill  prayed  that  the  said  two  companies  ac- 
count for  all  oil  already  produced  on  said 
land,  and  for  decree  against  them  therefor, 
either  by  delivery  of  the  oil  in  kind,  or  by 
payment  of  its  value  in  money.  Tbe  bill 
also  prayed  that  the  lease  of  C.  R.  Snod- 
grass to  the  South  Penn  Oil  Company  be  set 
aside  and  held  for  naught  as  to  the  plaintiff's 
right,  and  that  C  R.  Snodgrass  be  declar- 
ed not  entitled  to  any  part  of  Peterson's 
sixteenth  in  the  oil  produced  or  to  be  pro- 
duced from  the  land,  and  requiring  the  South 
Penn  Oil  Company  to  develop  the  land  under 
the  lease  made  to  it  by  Peterson.  The  bill 
stated  that  the  plaintiff  did  not  know  the 
amount  of  oil  produced,  and  asked  for  dis- 
covery thereof.  The  contest  is  whether  Pe- 
terson or  Snodgrass  owns  the  sixteenth  oil 
royalty.  The  bill  further  prays  that  it  be 
decreed  that  Snodgrass  is  not  entitled  to  any 
part  of  Peterson's  sixteenth  of  the  oil  al- 
ready produced,  or  of  that  to  be  produced  in 
future,  and  not  entitled  to  any  part  .of  Peter- 
son's sixteenth  yet  in  the  land.  The  bill  also 
cnarged  that,  if  the  South  Penn  Company 
elected  to  develop  oil  under  the  Snodgrass 


lease,  it  was  an  abandonment  of  the  Peter- 
son lease,  and  this  lease  had  become  void, 
and  the  company  had  no  right  to  take  oil 
from  the  land.  The  bill  also  asked  that 
the  lease  by  Snodgrass  be  canceled.  It  also 
called  for  discovery  of  oil  already  produced. 
A  decree  dismissed  the  bill,  and  Peterson  ap- 
pealed. 

A  question  at  once  arises  as  to  the  juris- 
diction in  equity.  It  is  said  there  la  none. 
It  strikes  the  mind  that  equity  is  the  only 
forum  which  can  give  adequate  relief.  The 
absence  of  adequate  relief  at  law  la  a  well- 
known  source  of  concurrent  Jurisdiction  in 
equity.  To  drive  a  case  brought  in  the  chan- 
cery court  out  of  it,  we  must  be  able  to  say 
that  the  common-law  court  can  give  full — 
not  partial,  but  full — relief,  adjudicating  the 
rights  and  duties  of  all  the  parties  having 
interests  in  the  matter  before  the  court  To 
deny  equity  Jurisdiction  because  of  a  remedy 
at  law,  the  legal  remedy  must  not  be  merely 
partial  (that  is,  going  only  to  a  certain  ex- 
tent of  the  matters  involved),  but  it  must  be 
adequate  to  the  demands  of  the  particular 
case,  and  as  fpll,  complete,  and  efficacious 
as  tiiat  given  in  equity.  It  must  not  be 
doubtful.  It  must  not  leave  open  for  future 
litigation  matters  really  and  substantially  in- 
volved.   Carney  v.  Barnes,  65  W.  Va. ,  49 

S.  E.  428.  What  the  case,  under  its  circum- 
stances, requires,  is  a  remedy  which  will  at 
once  and  finally  settle  the  rights  of  all  the 
parties  in  the  past  and  future.  The  plaintiff 
asks  that  both  the  South  Penn  Oil  Company 
and  the  Eureka  Pipe  Line  Company  account 
to  him.  Which  is  to  be  held  liable?  Are 
both  indifferently,  or  both  differently,  one 
primarily?  What  action  at  law  will  settle 
this  and  bind  both?  If  one  is  sued,  the  Judg- 
ment will  not  be  binding  on  the  other.  The 
South  Penn  Company  produces  the  oil,  and 
delivers  it  to  the  custody  of  the  Eur^a  Com- 
pany. Is  the  former  to  be  held  for  improper 
delivery  to  the  Eureka  to  the  credit  of  Snod- 
grass? Is  it  liable  for  wrongful  oonv^^on? 
Is  the  Eureka  Company  liable  for  the  oil  as 
Peterson's  oil?  The  bill  asks,  somewhat  in 
the  alternative,  that  these  companies  deliver 
Peterson  either  oil  or  money  for  it  As  to 
that  produced  already,  which  is  liable?  Det- 
inue will  not  lie  for  Peterson's  share,  undi- 
vided, of  the  oil.  How  coul4  the  sheriff  de- 
liver possession  of  it  under  an  execution  on 
a  Judgment  in  detinue?  Detinue  would  lie 
for  barrels  or  sacks  of  wheat,  but  not  for  100 
bushels  in  a  mass  of  1,000.  Could  the  sheriff 
make  division?  Peterson  cannot  sue  Snod- 
grass in  ejectment  or  unlawful  detainer  for 
the  land  from  which  the  oil  comes.  He  might 
sue  for  the  value  of  the  oil  received  by  Snod- 
grass, but  how  often  must  he  sue  as  produc- 
tion goes  along?  What  the  parties  desire  is 
that  production  go  on  by  the  South  Penn,  and 
the  contested  oil  be  delivered  to  the  B^areka 
Company  to  the  credit  of  the  proper  person; 
and  this  needs  a  suit  to  determine  title  to 
that  contested  share  of  oil  between  Peterson 
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and  Snodgraas,  and  bind  both  the  oompanleBi 
And  there  la  the  claim,  too,  ot  Z.  Bi.  Frloa 
to  thla  contested  share.  And  further  the  bill 
Glaima  that,  if  the  South  Penn  Company  elect 
to  claim  under  its  lease  from  Snodgrass,  it  is 
an  abandonment  of  the  Peterson  lease,  and 
should  be  so  declared.  What  other  remedy 
will  give  full,  complete  relief,  than  an  equity 
mit,  which  is  unlike  the  formal,  straight- 
laced  action  at  law,  which  cannot  be  molded 
to  answer  all  the  purposes  of  this  bill,  while 
the  equity  remedy  is  plastic,  suiting  its  plead- 
ings and  decree  to  answer  all  these  behests. 
For  those  reaaons,  I  think  there  is  equity 
Jurisdiction.  Also  to  avoid  multiplicity  of 
suits.  This  Jurisdiction  exists  where  the 
plaintiff  would  be  obliged  to  bring  a  suceea- 
sion — ^perhaps  an  indefinite  number— of  ac- 
tions to  get  relief.    1  Pomeroy,  Eq.  ii  245» 


Jurisdiction  may  also  be  placed  under  the 
head  of  partition.  The  bill  may  be  constru- 
ed as  asking  partition  between  Peterson  and 
the  South  Penn  Company,  as  the  Sooith  Penn 
Company  and  the  Bhneka  Pipe  Line  Com- 
pany refuse  to  lecogniae  Peterscm's  right  to 
the  oil  produced.  The  reasons  of  this  ground 
of  Jurisdiction  will  appear  in  the  dissenting 
c^inion  of  Judge  Poffenbarger  in  Zinn  t. 
Zinn,  54  W.  Va.  480,  46  S.  B.  20SL  Peterson, 
If  he  had  title,  would  hare  right  to  have  a 
decree  either  for  his  share  in  the  oil  in  the 
pipes  in  kind,  or  in  the  nature  of  partition — 
partitioning  the  oil  iu  respective  shares  or 
right.  To  reach  such  partition — ^to  deter- 
mine the  right  to  the  contested  sixteenth  of 
the  oil — ^it  was  necessary  to  determine  the 
right  between  Snodgrass  and  Peterson.  This 
conclusion  is  not  in  accord  with  Zinn  v. 
Zinn,  M  W.  Va.  49<X  46  S.  B.  202.  The  cases 
are,  to  an  extent,  distinguished.  I  was  in 
great  doubt  as  a  member  of  the  court  when 
that  case  was  decided,  and  concurred  very 
hesitatingly.  Two  members  of  the  court 
coming  to  the  bench  since  that  decision  de- 
cline to  approve  it,  and  my  own  examination 
of  the  subject  has  intensified  my  doubt,  and 
Judge  McWhorter  assents  to  \tB  disapproval; 
and  so  it  is  disapproved,  as  it  denied  equity 
Jurisdiction.  Point  1  In  the  syllabus  may 
propound  good  law,  but  the  case  denies  Ju- 
risdictlcm  to  confiicting  claimants  under  dif- 
ferent leases  both  as  to  oil  produced  and  to 
be  produced,  and  the  liabilities  of  the  pro- 
ducing and  carrying  companies. 

On  the  merits  comes  the  question,  does 
Peterson  or  Snodgrass  own  the  one-sixteenth 
of  the  oil  in  contest  between  them?  We 
think  that  Snodgrass  owns  it  under  his  tax 
purchase.  When  the  taxes  were  charged  the 
oil  of  the  64  acres  was  in  the  land  yet 
Chapter  31, 1 25,  Code  1899,  makes  a  tax  deed 
pass  "such  right,  title  and  interest  in  and 
to  said  real  estate  as  was  vested  in  the  per- 
0on  or  persons  charged  with  taxes  thereon 
for  which  it  was  sold,  at  the  commencement 
of,  or  at  any  time  during  the  year  or  years 


for  which  said  taxes  were  assessed,  and  all 
such  right,  title  apd  interest  therein  of  any 
other  person  having  title  thereto,  who  have 
not  in  his  or  their  own  name  been  charged 
on  the  land  book  of  the  proper  county  or 
assessment  district,  vdth  the  taxes  charge- 
able on  such  real  estate  for  the  year  or  years 
for  the  taxes  of  which  the  same  was  sold, 
and  having  actually  paid  the  same  as  re- 
quired by  law,  shall  be  transferred  to  and 
Tested  in  the  grantee  in  such  deed."  What 
operation  has  such  statute  provision  in  this 
case?  What  was  the  state  of  the  title  at  the 
commencement  of  the  tax  year  1898?  Pet^- 
son  had  conveyed  the  64  acrefl  to  HaU,  re- 
serving one-sixteenth  of  the  olL  That  con- 
veyance made  two  separate  corporeal  es- 
tates. It  vested  in  Hall  the  land,  including 
fifteen-sixteenths  of  the  oil  aa  part  of  the 
land,  and  the  reservation  of  one-sixteenth  in 
Peterson  left  in  him  that  fraction.  The  es- 
tates in  both  were  real  estate.  Preston  v. 
White  (decided  this  term)  50  S.  B.  236;  Har- 
ris V.  Cobb»  49  W.  Va.  350,  88  B.  B.  559; 
Sanderson  v.  Scranton,  105  Pa.  469.  The 
South  Penn  Oil  Company  did  not  operate  on 
the  64  acres  until  after  the  tax  deed  to  Snod- 
grass, but,  if  it  had  found  oil  anywhere  on 
the  tract  of  1,050  acres  leased  to  it  by  Peter- 
son prior  to  the  tax  year  1898^  it  had  a  vest- 
ed leasehold  estate  tor  the  large  tract  In- 
cluding the  64  acres.  A  lease  for  oil  confers 
no  actual  estate  until  oil  is  found,  but  only 
a  right  to  explore  and  produce  oil.  Urpman 
T.  Lowther  Oil  Co.,  58  W.  Va.  501,  44  8.  B. 
433,  97  Am.  St  Rep.  1027. 

Go  upon  the  theory — that  the  oil  company 
did  not  find  oil  anywhere  on  the  latge  tract 
before  commencement  of  the  tax  year  1808. 
Then  the  entire  ownership  of  the  64  acres, 
including  oil,  at  that  date,  was  In  Peterson, 
Hall,  and  the  South  Penn  Company.  Peter- 
son owned  one-sixteenth  of  the  oil  by  reser- 
vation in  his  deed  to  Hall.  Hall  owned  the 
land  and  oil,  except  the  one-sixteenth  reserv- 
ed to  Peterson.  The  South  Penn  Company 
had  only  an  inchoate  right  No  taxable  es- 
tate was  then  in  the  South  Penn  Company, 
for  want  of  development  State  v.  South 
Penn  Oil  Co.,  42  W.  Va.  80,  24  S.  E.  688; 
Carter  v.  Tyler  County,  45  W.  Va.  806,  32 
S.  B.  216,  43  L.  R.  A.  725.  Thus  the  land, 
with  everything  in  It  was  legally  assessed  to 
Hall.  Under  the  statute  above  quoted,  the 
tax  deed  passed  to  Snodgrass  the  whole  land 
— ^la^d  and  its  oil — ^including  Peterson's  six- 
teenth, as  he  was  not  assessed  with  taxes. 
The  South  Penn  Company  had  no  vested  es- 
tate to  be  passed.  The  inchoate  right,  if 
taxable,  would  be  destroyed  by  the  tax 
deed. 

But  say  that  the  South  Penn  Company  had 
on  the  tract  leased  to  it  by  Peterson,  but  not 
on  the  64  acres,  produced  oil  before  1898. 
Then  It  would  have  a  vested  estate  and  prop- 
erty in  the  oil  in  the  whole  tract  Including 
the  64  acres.    Peterson  had  a  royalty  of  oil 
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issuing  out  of  the  land,  and,  as  to  the  oil 
yet  in  the  land,  the  legal  estate  In  that  frac- 
tion wag  still  In  Peterson,  notwithstanding 
producing  wells  existed  on  the  land,  as  the 
cardinal  rule  is  that  oil  in  place  is  stlU  realty, 
and  becomes  personalty  only  when  brought 
to  the  surface.  The  residue  of  the  oil  was 
then  vested  in  Hall.  The  South  Penn  Ck>m- 
pany  had  only  a  vested  right  to  produce  and 
bring  oil  to  the  surface,  not  the  legal  title 
to  the  oil  itself.  The  oU  company  had  no 
freehold,  no  taxable  estate.  State  v.  South 
Penn,  42  W.  Va.  80,  24  S.  E.  68S.  This  Is 
clearly  so  under  Carter  y.  Tyler  County,  45 
W,  Va.  806,  32  S.  E.  216,  43  L.  R.  A.  725. 
It  had  no  estate  in  soil  or  minerals.  Thomp- 
son's Appeal,  101  Pa.  232.  State  v.  South 
Penn,  42  W.  Va.  102,  24  S.  B.  688,  dlsUnctly 
BO  holds.  Peterson  owned  a  fraction  of  the  oil 
In  fee.  Of  course,  the  land  itself,  with  the  bal- 
ance of  the  oil,  was  taxable  to  Hall.  There- 
fore the  tax  deed  passed  to  Snodgrass  all  the 
oil  in  the  64  acres — the  share  of  Hall  as  own- 
er of  the  tract,  and  the  share  of  Peterson  be- 
cause not  itself  charged.  The  taxation  of 
the  tract  to  Hall,  if  paid,  would  have  saved 
Peterson's  interest  from  forfeiture  for  omis- 
sion, and  would  have  been  payment  for  all. 
State  ▼.  Low,  46  W.  Va.  451,  33  S.  E.  271. 
But  that  Is  not  our  question,  which  is,  what 
was  the  effect  of  delinquency  and  sale  under 
Code  1899,  c  31,  §  25? 

I  have  said  that  the  South  Penn  Company 
was  not  taxable  With  the  oil  in  the  ground. 
But  even  if  any  taxable  estate  were  in  it, 
that  estate  passed  by  the  tax  deed.  So,  in 
any  view,  Peterson's  right  was  destroyed  by 
the  tax  sale,  and  vested  in  Snodgrass.  The 
South  Penn  -Company  and  the  Eureka  Pipe 
Line  Company  and  Snodgrass  were  not  ac- 
countable to  Peterson.  He  lost  title  to  the 
sixteenth. 

For  these  reasons,  we  affirm  the  decree. 

Prlce^s  Appeal. 

Z.  M.  Price  was  a  defendant  to  Peterson's 
bill  in  the  above  case.  The  bUl  stated  that 
Camissee  Hall  had  conveyed  the  64  acres 
of  land  to  said  Price  19th  December,  1901, 
reserving  Peterson's  sixteenth  of  the  oil. 
Price  filed  a  cross-bill  in  the  case,  in  which 
he  sets  up  said  conveyance  to  him,  and 
claims  the  share  of  the  royalty  oil  which  was 
conferred  upon  Camissee  Hall  by  the  deed 
from  Peterson,  and  claimed  the  same  against 
Snodgrass,  and  united  with  Peterson  in  ask- 
ing relief.  The  decree  denied  any  relief  to 
Price  and  dismissed  the  cross-bill,  and  Price 
took  a  separate  appeal  from  the  decree.  The 
title  of  Camissee  Hall  to  one-sixteenth  of  the 
oil  having  passed  to  Snodgrass  under  the  tax 
deed  dated  19th  December,  1900,  before 
Hall's  deed  to  Price,  Price  got  neither  oil 
nor  land  by  the  deed  from  Hall.  They  went 
to  Snodgrass  under  the  tax  deed.  Therefore 
we  affirm  the  decree  In  dismissing  Price's 
answer  and  croes-blll. 


(B7  W.  Va.  470) 
A.   a  FULMEB  COAL  CO.  t.  MOB6AN- 
TOWN  &  K.  B.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Mardi  28,  1905.) 

APPSAIr—BEVIEW—OORTINUANCB—^rBlAIr— DEP- 
OSITIONS—KXCfLUSION— EQUTTT— 
PLEADIRG — ^BEPLT. 

L  The  action  of  a  trial  court  in  passing  upon 
a  motion  for  a  continuance  will  not  be  reversed 
unless  plainly  wrong. 

[S3d.  Note. — For  cases  in  point,  see  voL  8» 
Cent  Dig.  Appeal  and  Error,  S  3837J 

2.  A  case  where  the  court  properly  refused  to 
read  depositions  taken  durmg  the  term,  and 
after  the  cause  had  been  sahzmtted  for  decision 
upon  its  merits. 

3.  Where  an  answer  is  filed  praying  for  af- 
firmative relief,  and,  in  addition  to  denying  the 
allegations  of  the  bill,  sets  up  only  such  new 
matter  as  could  be  set  up  in  defense  to  plain- 
tiff's bill,  no  special  reply  under  section  35,  c 
125.  Code  1899,  is  required,  but  a  general  repli- 
cation puts  defendant  upon  proof  of  such  new 
matter. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Monongalia 
County;  John  W.  Mason,  Judge. 

Bill  by  the  A*  O.  Fulmer  Coal  Company 
against  the  Morgantown  &  Klngwood  Bail- 
road  Company.  Decree  for  defendant,  and 
plaintiff  appeals.    Modified. 

H.  M.  Bussell  and  Goodwin  &  Beay,  for 
appellant  W.  S.  Meredith  and  Cox  &  Ba- 
ker, for  appellee. 

SANDEBS,  J.  On  the  80th  day  of  Janu- 
ary, 1904,  the  appellant  presented  its  bill  to 
the  Judge  of  the  circuit  court  of  Monongalia 
county,  in  vacation,  alleging  that  on  Janu- 
ary 26,  1902,  an  agreem^it  was  entered  into 
between  George  C.  Sturgiss,  the  Mor^gan- 
town  &  Klngwood  Ballroad  Comimny,  and 
A.  C.  Fulmer,  by  which  Sturgiss  leased  to 
Fulmer  all  the  coal  underlying  a  tract  of 
land  owned  by  him  In  Monongalia  county  at 
a  stipulated  royalty;  that  under  the  con- 
tract, which  was  afterwards  assigned  by 
Fulmer  to  the  appellant,  the  mining  of  coal 
was  to  begin  on  the  1st  day  of  May,  1902, 
by  which  time  the  railroad  company  agreed 
to  construct  a  branch  line  from  its  main 
line  to  the  land  covered  by  the  agreement 
for  the  purpose  of  transporting  the  coal 
mined  from  said  lease;  that  soon  after  the 
making  of  the  contract  Fulmer  made  ar- 
rangements to  carry  it  out  on  his  part;  that 
the  defendant  constructed  Its  branch  ttom 
its  main  line  to  the  land  which  BHilmer  had 
leased,  as  It  had  agreed  to  do,  and  for  a 
short  time  after  mining  had  begun  it  trans- 
ported the  coal  mined  by  the  plaintiff;  but 
that  the  business  of  the  plaintiff  had  not 
progressed  very  far  until  the  railroad  began 
to  break  its  agreement,  and  failed  to  furnish 
the  cars  necessary  for  the  transportation  of 
said  coal,  and  finally  substantially  abandon- 
ed the  operation  of  its  said  branch.  The  bill 
prayed  that  the  defendant  might  be  required 
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to  cany  out  its  agreement,  and  an  injunction 
was  granted  by  the  Judge  of  the  circuit  court 
restraining  the  defendant  from  abandoning 
the  branch  railroad  and  from  disturbing  or 
removing  any  part  of  it  until  the  further  or- 
der of  the  court 

The  defendant  filed  its  answer  at  March 
rules,  1001,  denying  most  of  the  material 
allegations  of  the  bill,  and  setting  up  the 
fact  that  on  the  21st  day  of  August,  1903, 
George  O.  Sturglss  and  A«  O.  Fulmer  entered 
into  another  contract,  by  which  it  was 
agreed  that  the  minimum  amount  of  coal  to 
be  mined  as  proyided  in  the  contract  of 
January  26»  1902,  was  to  be  made  dependent 
upon  the  ability  of  Fulmer  and  Sturglss  and 
the  railroad  companies  that  might  engage 
in  the  transportation  of  coal  and  coke  from 
the  mines  operated  by  Fulmer  to  furnish 
cars  In  sufElclent  number  for  the  use  of  Ful- 
mer in  the  shipment  of  coal  or  coke  from 
his  said  mines,  and  that  the  railroad  com- 
pany was  not  a  party  to  said  contract,  and 
that  Sturglss  had  no  right  to  act  for  It  in 
thd  making  thereof.  The  defendant  also  ex- 
hibited a  resolution  of  its  stockholders,  pass- 
ed on  November  7,  1903,  declaring  that  the 
company  would  no  long^  operate  said 
branch  railroad,  on  account  of  the  abandon- 
ment of  the  contract  by  Fulmer;  and  the 
answer  prayed  that  the  contract  be  declared 
null  and  void;  that  the  relief  prayed  for  In 
the  plalntiiTs  bill  be  denied;  that  the  in- 
junction be  dissolved;  that  the  answer,  for 
the  purpose  of  the  affirmative  relief  prayed 
for,  be  treated  as  a  cross-bUl;  and  for  general 
relief. 

After  the  answer  was  filed  nothing  further 
was  done  in  the  cause  until  the  first  day  of 
the  June  term  of  the  circuit  court,  June  14, 
1904,  on  which  date  the  defendant  gave  writ- 
ten notice  to  the  plaintiff  that  it  would  on 
June  18th  move  the  court  to  dissolve  the  in- 
junction, and  also  move  to  submit  the  cause 
for  hearing,  and  on  June  18th  the  defendant 
made  such  motion,  and  the  plaintiff,  by  its 
counsel,  stated  that  it  desired  to  file  an  affi- 
davit for  a  continuance  of  the  cause,  and  on 
motion  of  the  plaintiff  leave  was  granted  it 
until  Monday  momlDg,  June  20,  1904,  to  file 
said  affidavit,  and  the  further  hearing  of  the 
motion  to  submit  the  cause  and  dissolve  the 
injunction  was  continued  until  a  future  day 
of  the  term.  On  the  23d  day  of  June,  1904, 
both  parties  appeared  in  court,  and  the  de- 
fendant insisted  upon  its  motion  thereto- 
fore made  to  submit  the  cause  for  hearing 
upon  its  merits  and  to  dissolve  the  injunc- 
tion, and  thereupon  the  plaintiff  moved  the 
court  to  continue  the  hearing  of  the  cause 
for  the  purpose  of  enabling  it  to  take  depo- 
sitions in  support  of  the  allegations  of  Its 
bill,  and  filed  in  support  of  said  motion  sev- 
eral affidavits.  The  motion  of  the  plaintiff 
to  continue  the  cause  was  overruled*  and 
on  motion  of  the  defendant  the  cause  was, 
by  an  order  entered,  submitted  to  the  court 
for  hearing  and  determination  upon  its  mer- 


its upon  the  bill  of  the  plaintiff  and  exhibits 
filed  therewith,  the  answer  of  the  defendant 
and  exhibits  filed  therewith,  and  general 
replication  to  said  answer,  then  filed  by 
leave  of  court,  and  ui>on  the  orders  and  de- 
crees theretofore  entered;  and  the  court 
fixed  Wednesday,  June  29th,  to  hear  argu- 
ments of  counsel. 

After  the  case  had  been  set  for  argument, 
the  plaintiff  gave  notice  that  it  would  take 
depositions  of  witnesses,  and  on  Saturday, 
June  25th,  began  the  taking  of  depositions, 
which  were  completed  on  the  following  Mon- 
day; and  on  June  80th  the  plaintiff  tendered 
the  depositions,  and  asked  that  they  be  read. 
Objection  was  made  by  the  defendant  to  the 
reading  of  the  depositions  on  the  ground  that 
they  were  taken  after  tiie  motion  of  the 
plaintiff  for  a  continuance  of  the  cause  had 
been  overruled,  and  after  the  cause  was  sub- 
mitted for  decision,  and  for  other  reasons.  The 
court  sustained  the  exceptions  to  the  deposi- 
tions, and  refused  to  allow  same  to  be  read. 
The  plaintiff  asked  for  a  continuance  in  order 
to  retake  said  depositions,  but  this  was  re- 
fused; and  the  court^  proceeding  to  deter- 
mine the  case,  dissolved  the  Injunction 
awarded  In  vacation,  dismissed  the  plain- 
tiff's bill,  and  canceled  the  contract  first 
abov^  mentioned,  as  prayed  for  in  the  de- 
fendant's answer;  and  from  this  decision 
the  plaintiff  appealed. 

The  plaintiff  complains  of  the  action  of 
the  circuit  court  in  overruling  Its  motion  for 
a  continuance  of  the  cause  and  in  refusing 
to  read  Its  depositions.  It  will  be  observed 
that  the  bill  was  filed  at  February  rules,  and 
the  answer  of  the  defendant  was  promptly 
filed  at  the  next  rules,  and  nothing  further 
was  done  In  the  cause  until  the  next  June 
term  of  the  court;  and  on  the  first  day  of 
said  term,  it  being  the  14th  day  of  June,  the 
defendant  gave  notice,  to  plaiatiff  that  on  the 
18th  day  of  June  it  would  move  the  court 
to  dissolve  the  injunction  and  submit  the 
ease  for  hearing,  and  on  the  last-named  date 
the  defendant  did  move  to  dissolve  the  in- 
junction and  to  submit  the  cause  upon  its 
merits,  and  at  this  time  the  defendant  asked 
to  have  the  hearing  upon  the  merits  of  the 
cause  continued,  and  tendered  in  support  of 
said  motion  several  affidavits.  The  motions 
were  passed  upon  on  the  23d  day  of  June, 
1904^  at  which  time  an  order  was  made  re- 
fusing to  continue  the  cause,  and  submitting 
the  same  for  final  hearing  upon  its  merits, 
and  fixing  June  29th  as  the  time  for  the 
argument  thereof.  After  the  cause  had  been 
submitted,  and  a  day  fixed  for  the  argument, 
the  plaintiff  proceeded  to  give  notice  and 
take  depositions  on  the  25th  and  27th  days 
of  June,  and  on  the  dOth,  when  the  defend- 
ant asked  to  proceed  with  the  hearing  and 
argument,  the  plaintiff  presented,  and  asked 
to  have  read  upon  the  hearing,  said  deposi- 
tions, to  the  reading  of  which  the  defendant 
objected,  and  ffied  five  exceptions  to  the 
same^  indorsed  on  the  depositions.    The  ex- 
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cepttons  to  the  depositlonB  were  sustalnedt 
and  the  court  declined  to  read  them  upon 
the  hearing.  The  only  excuse  the  plaintiff 
offers  for  not  having  taken  the  depositions 
and  not  being  ready  to  submit  the  cause  is 
that  it  was  misled  by  the  defendant;  that 
Its  agents,  officers,  and  servants  induced  the 
plaintiff  to  believe  that  the  case  would  be 
settled  and  no  depositions  would  be  required. 
The  Judge  of  the  circuit  court  handed  down 
a  written  opinion  In  this  cause,  in  which  he 
says:  **If  this  contention  were  sustained  by 
the  proof,  the  plaintiff  would  be  entitled  to 
a  continuance,  or  even  to  have  the  deposi- 
tions read  at  this  time,  but  the  proof  dis- 
closes no  such  facts  ;^  and  upon  an  examina- 
tion of  the  affidavits  we  are  forced  to  the 
same  conclusion  reached  by  the  circuit  court 
Therefore,  this  contention  of  the  plaintiff 
being  without  proof  to  support  it,  and  being 
the  only  reason  given  for  the  continuance, 
the  court  committed  no  error  In  overruling 
this  motion.  The  plaintiff  had  more  than 
two  months  after  the  defendant's  answer 
was  tiled  within  which  to  take  its  deposi- 
tions. It  not  only  did  not  take  any  deposi- 
tions, but  the  record  fails  to  disclose  that  the 
slightest  effort  was  made  to  do  so^  and  there 
Is  no  excuse  given  why  it  was  not  done.  It 
certainly  would  be  a  very  dangerous  rule  for 
this  court  to  lay  down  to  say  that  a  circuit 
court  had.  committed  a  reversible  error  in 
refusing  to  continue  a  case,  where  the  issue 
had  been  made  up  at  rules,  and  after  which 
the  plaintiff  had  been  given  more  than  two 
months  within  which  to  take  depositions, 
when  the  plaintiff  offers  no  excuse  and 
shows  no  diligence  on  his  part  "Inasmuch 
as  evidence  in  chancery  in  many  Jurisdie- 
tions,  as  in  Virginia  and  West  Virginia,  for 
Instance,  is  brought  into  court  by  means  of 
depositions,  and  as  depositions  can  be  taken 
in  the  Virginias  at  any  time  and  anywhere 
after  the  bill  has  been  filed,  the  continuance 
of  a  cause  to  enable  a  party  to  take  proof 
must  necessarily  depend  upon  the  question 
whether  It  could  have  been  procured  by  tak- 
ing the  deposition  or  depositions,  by  the  use 
of  due  diligence,  before  the  case  is  called  for 
hearing;  and  in  cases  of  this  character  the 
courts  must  be  governed  by  the  varying  facts 
In  each  particular  case.  The  affidavit  in 
such  case  ought  to  show  the  name  of  the 
witness  whose  evidence  is  desired;  that  the 
evidence  of  such  witness  is  material;  that 
the  party  asking  for  the  continuance  can- 
not prove  the  same  facts  by  any  other  wit- 
ness, and  that  he  cannot  safely  have  the 
cause  heard  in  the  absence  of  such  evidence^ 
and  that  he  has  used  due  diligence  to  pro- 
cure the  deposition  of  such  witness,  setting 
forth  the  facts  constituting  such  diligence.*' 
Hogg's  Bq.  Pro.  S§  466,  473;  Buster  v.  Hol- 
land, 27  W.  Va.  535;  Wilson  ▼.  Kochnlein, 
1  W.  Va.  146;  Tompkins  ▼.  Burgess,  2  W, 
Va.  187;  Dlmmey  v.  R.  R,  Co.,  27  W.  Va. 
32,  55  Am.  Rep.  292;  Nash  v.  Upper  Appo- 
mattox Co.,  6  Orat  332;  Myers  v.  Trlce^  86 


Va.  835,  11  S.  B.  428.  Up<m  any  ground, 
and  under  all  the  circumstances  surrounding 
the  case,  the  matter  of  continuance  rests  In 
the  sound  discretion  of  the  trial  court,  and 
unless  it  clearly  appears  that  such  discretion 
has  been  abused,  the  action  of  the  court  In 
overruling  a  motion  for  a  continuance  will 
not  be  disturbed.  Marmet  Co.  v.  Archibald, 
37  W.  Va.  778,  17  S.  B.  299;  Smith  v.  Knight, 
14  W.  Va.  749;  Riddle  v.  McGlnnis,  22  W. 
Va.  253;  Davis  v.  Walker,  7  W.  Va.  447; 
Harman  ▼.  Howe,  27  Grat  676. 

What  has  been  said  as  to  the  continuance 
also  applies  to  the  ruling  of  the  court  in 
refusing  to  read  the  depositions.  But  the 
plaintiff  insists  that  under  section  35,  c.  130, 
Code  1899,  the  depositions  should  have  been 
read.  This  section  provides:  'In  a  salt  in 
equity,  a  deposition  may  be  read  If  return- 
ed before  the  hearing  of  the  cause,  although 
after  an  interlocutory  decree,  if  it  be  as  to 
a  matter  not  thereby  adjudged,  and  be  re- 
turned before  a  final  decree.'*  At  the  time 
the  depositions  were  asked  to  be  read  there 
had  been  no  interlocutory  decree  entered  in 
the  cause,  and  that  statute  may  therefore 
be  read  without  regard  to  that  portion  which 
relates  to  an  interlocutory  decree,  and,  read 
in  that  way,  it  provides  that  any  depcNiition 
may  be  read  if  rettuned  before  the  hearing 
of  the  cause  and  before  final  decree.  This 
statute  has  been  construed  by  the  Court  of 
Appeals  of  Virginia  in  Richardson  ▼•  DuUe 
et  aL,  83  Orat  730,  and  also  by  this  court 
in  the  case  of  Buster  v.  Holland,  27  W.  Va. 
510.  "If  no  interlocutory  decree  has  been 
rendered,  or  even  though  one  has  been  ren- 
dered, a  deposition  taken  and  returned  be- 
fore* a  final  hearing  as  to  any  matter  not 
adjudicated  may  be  read.  But  the  right  is 
not  an  absolute  right  The  statute  does  not 
say  that  the  deposition  shall  be  but  it  may 
be  read.  Such  a  construction  would  be  but 
a  premium  for  negligence,  and  would  place 
it  in  the  power  of  one  or  the  other  of  the 
parties  in  many  cases  to  protract  litigatliHi 
almost  indefinitely.  Whether  testimony  thus 
delayed  will  be  heard  must  in  every  case 
depend  upon  a  sound  Judicial  discretion,  to 
be  exercised  upon  the  facts  of  the  case,  the 
nature  of  the  evidence,  the  reasons  given 
for  the  delay,  and  a  variety  of  circumstan- 
ces, which  must  be  adjudged  as  they  arise. 
The  maxim  that  the  law  assists  those  who 
are  vigilant,  not  those  who  sleep  over  their 
rights,  applies  not  only  to  the  operation  of 
statutes,  but  to  the  action  of  suitors  In  the 
conduct  of  their  cases."  Richardson  ▼.  Du- 
ble  et  al.,  supra.  ''But  as  to  any  matter 
not  adjudicated,  if  the  deposition  be  taken 
and  returned  upon  a  final  hearing,  it  may  be 
read;  but  the  right  to  have  it  read  is  not  an 
absolute  right  This  statute  does  not  say 
that  the  deposition  shall  be  read,  but  only 
says  it  may  be  read.'*  Buster  ▼.  Holland, 
27  W.  Va.  537.  In  the  case  here  the  depo- 
sitions were  taken  during  the  term  of  court 
at  which  the  case  was  tried,  and  the  notice 
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to  take  waa  not  given  nntU  afttf  the  court 
bad  OYemiled  the  motion  to  continue^  and 
the  caae  had  been  actually  aubmltted  for  de- 
daion,  by  an  order  entered  showing  that 
fact  The  statute  certainly  does  not  mean 
when  it  says,  '^returned  before  the  hearing 
of  the  cause,  and  before  final  decree,"  to 
authorise  a  party  to  the  cause,  after  the 
cause  has  been  actually  submitted  for  de- 
dalon,  to  then  proceed  to  take  depositions, 
with  the  absolute  right  to  have  them  read. 
If  the  request  to  read  the  depositions  in  this 
case  had  been  granted,  it  would  necessarily 
have  compelled  the  defendant  to  take  a  con- 
tinuance of  the  cause,  thereby  permitting 
the  plaintiff  to  force  a  continuance,  which 
the  court  had  already  very  properly  ruled 
that  it  was  not  entitled  to.  In  a  proper 
case  a  deposition  taken  during  the  term  of 
court  at  which  the  case  is  tried  should  be 
read,  but  when  this  is  asked  to  be  done 
strong  and  cogent  reasons  should  1)0  giyen 
for  not  having  procured  the  evidence  sooner; 
but  I  doubt  if,  in  any  case,  a  deposition 
should  be  read  when  taken  after  a  motion 
to  continue  has  been  overruled,  and  the  case 
submitted  for  hearing  upon  its  merits.  The 
reading  of  a  deposition  taken  at  such  time 
wonld,  in  most  cases,  force  the  opposite 
party  to  take  a  continuance  for  time  to  re- 
ply, and  a  continuance  might  seriously  in- 
jure such  person.  The  court  must  consider 
the  interest  of  both  sides  to  the  controversy. 
It  often  happens  that  delays  are  ruinous. 
The  law  does  not  and  should  not  prevent  a 
deposition  from  being  read  simply  because 
taken  at  the  term  at  which  the  cause  is  to 
be  heard,  but  whether  or  not  such  delayed 
testimony  can  be  read  must  depend  upon  the 
sound  judicial  discretion  of  the  chancellor, 
to  be  exercised  upon  the  facts  of  the  case, 
the  nature  of  the  evidence,  the  reasons  for 
the  delay,  and  all  the  circumstances  of  the 
case. 

Tills  brings  us  to  the  consideration  of  the 
case  upon  its  merits— First,  upon  the  state 
of  the  pleadings,  should  the  plaintiff's  bill 
have  been  dismissed?  and,  second,  was  the 
defendant  entitled  to  have  the  contract  can- 
celed? This  being  a  suit  for  the  specific  per- 
formance of  a  contract  with  dependent  cove- 
nants, it  became  necessary  in  the  blU  to  al- 
lege the  performance  thereof  on  the  part 
of  the  plaintiff,  and,  if  not  performed,  its 
willingness,  readiness,  and  ability  to  do  so; 
and  also  the  failure  of  the  defendant  to  ex- 
ecute it  on  its  part  These  allegations  being 
made,  and  being  material  and  necessary  al- 
legations for  the  enforcement  of  the  contract 
the  burden  was  upon  the  plaintiff  to  prove 
Its  bill  in  all  of  its  material  parts  when  de- 
nied by  the  defendant,  and  the  defendant 
in  its  answer  denied  enough  of  the  material 
allegations  of  the  bill  to  call  upon  the  plain- 
tiff for  the  proof  thereof  before  it  could  have 
a  favorable  decree;  and,  the  bill  being  wlth- 
ovt  proof  to  support  tt,  the  court  committed 
no  error  in  dismissing  it    As  to  the  cancel- 
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latlon  of  the  contract  it  has  been  noted  in 
another  connection  that  the  plaintiff  filed  a 
general  replication  to  the  defendant's  an- 
swer, and  it  claims  that  this  put  the  defend- 
ant upon  proof  thereof,  and  that  there  was 
no  necessity  that  it  should  file  a  special  re- 
ply in  writing  under  section  80,  c.  125,  of 
the  Code  of  1809,  because  the  plaintiff's 
dalm  for  affirmative  relief  was  based  alto- 
gether on  its  denial  of  the  statements  which 
were  specifically  made  in  the  bill.  As  to 
whether  or  not  the  defendant  set  up  such 
new  matter  In  Its  answer  as  would  entitle 
it  to  have  the  contract  canceled  it  is  not 
material  to  decide,  because  if  such  new  mat- 
ter would  authorize  the  cancellation  of  the 
contract  still  under  the  decisicms  of  this 
state  the  facts  set  forth  in  its  answer  are 
not  such  as  call  for  a  special  reply  in  writ- 
hing, and,  not  being  such,  when  the  general 
replication  was  filed,  the  defendant  was  call- 
ed upon  for  proof  of  such  allegations,  and, 
no  proof  being  offered,  the  court  could  not 
grant  the  affirmative  relief  prayed  for.  It 
has  been  held  by  this  court  that  while,  as 
a  general  rule,  in  chancery  practice  an  an- 
swer to  a  bill  can  only  pray  for  a  dismissal 
of  the  bill,  and  not  for  affirmative  relief,  on 
new  matter  presented  by  it  that  being  a 
proper  subject  for  a  cross-bill,  yet  under 
our  practice  there  are  certain  exceptions  to 
this  rule,  outside  of  answers  under  section 
86,  c.  125,  Code  1800,  and  in  such  cases  no 
special  reply  to  such  ordinary  answer  is 
necessary,  and  its  matter  is  not  taken  for 
true  under  general  replication;  and  that  In 
such  cases  relief  may  be  given  the  defendant 
on  such  ordinary  answer  against  the  plain- 
tiff. It  seems  that  the  proper  deduction 
from  the  cases  is  that  if  the  defense  is  such 
as  could,  under  the  practice  before  the  stat- 
ute, have  been  made  by  answer,  no  reply, 
under  the  statute.  Is  necessary  to  an  answer 
containing  such  matter. 

The  matter  set  up  in  the  defendanf s  an- 
swer Is  certainly  such  as  could  have  been 
made  in  defense  to  the  plaintiff's  bill  before 
such  statute;  and  therefore  if  it  is  such  as 
would  authorise  the  cancellation  of  the  con- 
tract still  it  could  have  been  set  up  in  the 
answer  in  defense  to  the  plaintiff's  bill.  Be- 
fore th^  passage  of  section  36,  c  125,  Code 
1800,  in  a  suit  brought  for  the  specific  per- 
formance of  a  contract  there  Is  no  reason 
why  an  answer  could  not  have  been  filed  set- 
ting up  the  failure  and  inability  on  the  part 
of  the  plaintiff  to  execute  its  contract  and 
asking  for  a  rescission  and  cancellation  there- 
of, and  when  this  is  done  It  needs  no  special 
reply,  but  the  general  replication  puts  the 
defendant  upon  proof  of  the  allegations.  The 
case  of  Goff  v.  Price,  42  W.  Va.  384,  26  S. 
B.  287,  was  a  suit  brought  for  the  sale  of 
real  estate  to  enforce  the  payment  of  the 
purchase  money  thereon,  in  which  an  an- 
swer was  filed  alleging  that  the  title  was 
not  good,  and  asking  for  a  rescission  of  the 
deed  and  a  cancellation  of  the  notes,  and  the 


610 


50  SOUTHEASTERN  REPORTER. 


(W.Va. 


court  in  this  case  beM  that  It  was  a  mere 
matter  of  defense,  available  by  ordinary 
answer  before  this  statute,  even  though  such 
answer  called  for  a  rescission  of  the  con- 
tract or  deed,  and  therefore  needed  no  spe- 
cial reply;  and  cited  the  cases  of  Cunning- 
ham V.  Hedrick,  23  W.  Va.  579,  and  Foutty 
V.  Poar,  35  W.  Va.  70,  12  S.  E.  1096,  from 
which  It  may  be  seen  that,  while  such  de- 
fense may  be  the  subject  of  a  cross-bill,  yet 
it  could,  before  the  statute,  have  been  made 
by  answer,  and  that,  where  such  defense 
could  be  made  by  answer  before  the  statute, 
no  reply,  under  the  statute,  is  necessary  to 
an  answer  containing  such  matter.  The  de- 
fendant's ansrwer  not  calling  for  a  special 
reply,  then  the  rule  to  be  applied  Is  that, 
where  a  cause  Is  set  down  for  hearing  on 
bill,  answer,  and  replication,  without  proof, 
the  answer  will  be  taken  for  true  only  so  far 
as  It  Is  responslye  to  the  allegations  of  the 
bill.  If  it  sets  up  new  matters  by  way  of 
defense  or  avoidance  of  the  plalntilTs  de* 
mand,  such  matters  must  be  proved,  or  they 
will  not  be  considered. 

The  circuit  court  committed  no  error  in 
dismissing  the  plaintiff's  bill,  but  should 
have  left  the  parties  to  their  remedy  at  law, 
and  should  not  have  canceled  the  contract. 
Therefore  the  final  decree  herein  is  modified 
so  as  to  dismiss  the  plaintiff's  bill,  without 
prejudice  as  to  any  remedies  which  the  par- 
ties may  have  at  law,  and  refusing  to  can* 
eel  the  contract;  and,  as  so  modified.  Is  af- 
firmed. 

COX,  J.,  absent 

(W  W.  Va;  SU) 

COSBY  V.  HONAKBR, 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  28,  1905.) 

SFBOinO  PEBFOBICANCB— DBLAT-r-TIMB  ESSBNOB 
OF   CONTBAOT— PAYMENTS. 

1.  A  court  of  equity  will  not  refuse  specific 
performance  of  a  contract  at  the  instance  of  the 
vendee  because  of  delay  for  a  short  period  in 
paying  a  balance  due  on  the  cash  payment, 
when  the  vendor  has  not  by  proper  steps  made 
time  of  the  essence  of  the  contract,  and  has, 
through  the  period  of  such  delay,  expressed  a 
willingness  to  receive  such  balance  and  com- 
plete  the  contract. 

[Ed.  Note. — ^For  cases  in  pohst,  see  vol.  44, 
C^t  Dig.  Specific  Performance,  I  801.] 

2.  Time  is  not,  in  courts  of  equity,  consider- 
ed, ordinarilv,  of  the  essence  of  a  contract  for 
the  sale  of  land,  and  especially  as  to  the  pay- 
ment of  purchase  money.  Perhaps  there  may 
be  circumstances  or  terms  employed  such  as  to 
take  the  case  out  of  the  general  rule.  Abbott 
V.  L'Hommedieu,  10  W.  vL  677. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Mercer  Coun- 
ty; Joseph  M.  Sanders,  Judge. 

Bill  by  Mary  S.  Cosby  against  James  D. 
Honaker.  Decree  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

W.  Walter  McClaugherty  and  T.  L.  Hen- 
ritze,  for  appellant.  Harold  A.  Rlt^  for  ap- 
pellee. 


McWHORTBR,  J.  On  the  25th  day  of 
January,  1902,  the  following  paper  was 
made  and  delivered  to  Mary  S.  Cosby:  "Re- 
ceived of  Mrs.  Mary  S.  Cosby  this  25th  day 
of  January  1902,  the  sum  of  One  Hundred 
and  fifty  (150)  Dollars  being  part  of  cash 
payment  on  property  at  comer  of  Raleigh  St 
and  Stewart  Ave.  this  day  sold  to  Mary  S. 
Cosby  as  of  Feby.  Ist  1902  and  for  which 
property  I  am  to  make  proper  deed,  etc., 
the  said  sale  being  at  the  price  of  four 
thousand  dollars."  At  the  July  rules,  1902, 
Mary  S.  Cosby  filed  h^r  bill  of  complaint 
In  the  circuit  court  of  Mercer  county  against 
J.  D.  Honaker  to  compel  specific  perform- 
ance of  the  said  contract,  and  for  general 
relief.  Plaintiff  filed  with  her  bill  a  copy 
of  said  receipt  for  $150,  alleging  that  the 
balance  of  the  cash  payment  was  $150,  to 
be  paid  when  the  deed  was  made  and  de- 
livered, as  of  February  1,  1902,  and  alleged 
that  there  was  a  further  memorandum  In 
writing  made  at  the  same  time  which  con- 
tained a  more  definite  description  of  the 
property,  which  was  retained  by  Honaker, 
and  alleging  that  the  balance  of  the  pur- 
chase money,  the  sum  of  $3,700,  was  to  be 
paid  in  seven  equal  annual  payments  from 
the  1st  day  of  February,  1902,  with  Interest 
from  said  date  on  the  respective  payments: 
that  the  defendant  was  to  make  a  dded  to 
the  plaintiff,  and  the  plaintiff  was  to  exe- 
cute ndtes  for  the  balance  of  said  $3,700, 
payable  as  stated,  and  to  be  secured  by  a 
deed  of  trust  on  the  property,  to  be  exe- 
cuted by  the  plaintiff,  the  plaintiff  to  keep 
the  property  Insured  during  the  life  of  said 
trust  deed  In  an  amount  sufl^dent  to  cover 
whatever  amount  might  be  owing  and  un- 
paid, with  a  mortgage  clause  attached  to  the 
policy  for  the  benefit  of  the  defendant;  that 
on  or  about  the  Ist  day  of  February,  1902, 
Honaker's  agent,  J.  D.  Honaker,  Jr.,  was  in 
the  city  of  Bluefield,  and  came  to  plaintiff 
about  the  delivery  of  the  dejed,  and  that 
plaintiff  pay  the  said  $150  balance  of  cash 
payment,  and  execute  the  notes  and  trust 
deed;  that  she  advised  said  agent  that  she 
was  not  ready  to  pay  the  cash  payment,  but 
would  be  by  the  end  of  the  month;  that 
about  the  last  of  February  plaintiff  and  said 
agent  had  a  conversation  in  regard  to  fixing 
up  the  matter,  and  the  agent  agreed  to  let 
the  matter  lie  over  until  about  the  last  of 
March  upon  the  consideration  that  the  de- 
fendant was  to  get  the  rent  from  said  prop- 
erty for  the  month  ending  about  the  last 
of  March,  and  that  tn  consideration  thereof 
the  matter  was  delayed;  that  about  the  last 
of  March  the  agent  was  at  Bluefield,  and 
the  closing  was  again  postponed,  and  it  went 
over  from  time  to  time,  principally  by  rea- 
son of  the  failure  of  defendant  to  call  upon 
plaintiff  as  he  agreed  to  and  promised  to  do; 
that  plaintiff  informed  the  agent,  Honaker, 
that  she  had  not  the  money  in  the  house, 
but  had  it  in  the  bank,  and  was  anxious  to 
close  the  deal;   that  on  May  1,  1902,  Hona- 
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ker,  the  agent,  promised  to  call  at  plaintiff's 
home  the  next  day,  between  9  and  10 
o'clock  a.  m.,  and  close  the  matter  up,  which 
he  failed  to  do;  that  on  the  3d  day  of  May 
plaintiff  again  saw  the  agent,  and  requested 
that  it  be  closed  np  that  day,  when  he  for 
the  first  time  Informed  plaintiff  that  the 
defendant  had  determined  not  to  consum- 
mate the  matter,  but  to  return  to  plaintiff 
her  money  already  paid,  and  interest;  that 
defendant,  Honaker,  had  collected  and  re- 
ceived to  his  own  use  the  rents  for  said 
property  for  the  months  ending  the  latter 
part  of  April,  the  latter  part  of  May,  and 
the  latter  part  of  June,  at  the  rate  of  $67 
per  month,  which  rents  were  rightfully  go- 
ing to  plaintiff,  but  which  rents^  aggregat- 
ing $201,  had  been  received  by  the  de- 
fendant and  used  by  him,  and  that  he  would 
continue  to  collect  the  rents  and  apply  the 
same  to  his  own  use  unless  the  court  make 
an  order  estopping  him  from  doing  so,  and 
praying  that  the  court  make  such  order  and 
compel  the  defendant  to  return  to  the  plain- 
tiff the  sum  so  wrongfully  received  by  him 
for  said  rents,  together  with  proper  interest 
on  same^  and  that  he  be  held  to  account  to 
her  for  rents  thereafter  to  be  collected;  that 
plaintiff  was,  at  the  time  agreed  between 
her  and  the  agent  of  the  defendant  for  the 
contract  to  be  completed,  able,  willing,  and 
greatly  desirous  of  completing  said  contract, 
and  had  ever  since  been,  and  was  then  able, 
willing,  and  anxious  and  desirous  to  perform 
the  contract  on  her  part,  and  then  offered 
to  pay  the  balance  of  said  cash  payment,  in- 
cluding the  interest  thereon  from  February 
1,  1902  (the  day  it  was  to  be  paid),  to  the 
day  of  payment,  and  to  execute  her  notes 
for  the  balance  of  the  purchase  money  as 
provided  by  their  contract,  and  to  execute 
the  trust  deed  to  secure  the  same,  and  to 
procure  the  fire  insurance  upon  the  prop- 
erty as  required,  and  praying  that  the  de- 
fendant be  compelled  to  speclflcaUy  perform 
his  part  of  the  contract,  and,  upon  his  fail- 
ure to  make  a  deed  to  the  plaintiff,  that  the 
court  ai^oint  a  commissioner  with  power, 
and  directed,  to  make  such  deed  in  the  room 
and  stead  of  the  defendant  The  defend- 
ant filed  his  demurrer  and  answer  to  said 
bill;  admitted  that  he  did  contract  to  sell 
to  plaintiff  the  property  mentioned,  and  that 
the  consideration  as  expressed  in  said  bill 
was  correct;  that  he  did  receive  the  $160, 
but  that»  in  addition  to  the  consideration 
expressed  in  the  bill,  plaintiff  was  to  pay 
him  the  premium  on  certain  insured  prem- 
ises held  on  said  property,  and  that  said 
stipulations  and  agreements  on  the  part 
of  plaintiff  were  to  be  performed  on  or  be* 
fore  the  Ist  day  of  February,  1902,  and 
averred  that  he  was  ready  and  willing  on 
said  1st  day  of  February  to  perform  his 
part  of  the  contract,  and  that  he  had  prior 
to  said  time  executed  a  proper  and  sufficient 
deed  to  plaintiff  for  said  property,  and  ten- 
dered the  same  to  plaintiff  upon  the  com- 


pliance by  her  with  her  part  of  the  con- 
tract for  the  purchase  of  said  property,  and 
that  plaintiff  then  and  there  failed  and  re- 
fused to  comply  with  the  said  contract  upon 
her  part,  and  filed  with  his  answer  a  deed 
dated  January  28,  1902,  and  acknowledged 
by  respondent  and  his  wife,  Belle  Honaker, 
on  the  29th  day  of  January,  1902,  conveying 
the  said  property  to  the  plaintiff  with  cove- 
nants of  general  warranty;  denied  that  any 
extension  of  time  was  made  by  him  or  his 
agent  as  alleged  in  the  bill,  and  that  even  un- 
til the  3d  day  of  May  he  repeatedly  insisted 
upon  plaintiffs  closing  her  contract,  but  she 
failed  and  refused  so  to  do,  and  that  on  said 
3d  day  of  May  the  plaintiff  was  informed 
that  no  longer  time  could  be  given  for  the 
consummation  of  the  deal,  and  that  on  the 
6th  day  of  May,  1902,  respondent,  by  his 
agent,  notified  plaintiff  that  he  could  no 
longer  continue  said  arrangement,  and  on 
the  6th  day  of  May  said  defendant,  by  his 
authorized  agent,  renounced  said  contract 
and  arrangement  for  the  purchase  of  said 
property  because  of  extraordinary  delay  of 
the  plaintiff,  and  tendered  to  plaintiff  the 
money  already  paid  by  her,  together  with 
legal  interest  thereon,  and  which  he  then 
tendered  in  open  court  in  satisfaction  of  any 
demand  said  plaintiff  might  have  against 
him.  Denied  that  there  was  any  other 
written  agreement  or  memorandum  in  writ- 
ing entered  into  between  himself  and  the 
plaintiff  on  the  26th  day  of  February,  1902; 
admitted  that  he  had  collected  the  rents, 
but  denied  that  plaintiff  was  entitled  to  any 
interest  therein  as  claimed  in  her  bill. 

Depositions  were  taken  and  filed  in  the 
cause  by  both  plaintiff  and  defendant,  and 
the  cause  was  heard  on  the  12th  day  of  Au- 
gust, 1903,  upon  the  bill  and  exhibits,  the 
answer  of  defendant  and  exhibits  filed  there- 
with, and  general  replication,  and  upon  the 
depositions,  upon  consideration  of  all  which 
the  court  was  of  opinion,  and  so  decreed, 
that  the  plaintiff  was  not  entitled  to  the  re- 
lief prayed  for  in  her  bill,  and  decreed  the 
dismissal  of  the.  bill,  with  costs  to  the  de- 
fendant The  defendant  then  again  made 
tender  of  the  $162.60  theretofore  paid  by  him 
into  court,  as  shown  by  the  record,  to  plain- 
tiff, and  asked  plaintiff  if  she  would  receive 
the  same  back,  which  she  in  open  court  re- 
fused and  declined  to  do,  when  the  court 
granted  leave  to  the  defendant  to  receive 
back  from  the  clerk  the  said  money,  and  the 
clerk  was  directed  to  pay  back  the  same  to 
the  said  defendant  or  his  attorney,  which 
was  done  in  open  court  From  which  decree 
the  plaintiff  appealed  to  this  court,  and  says 
that  the  court  erred  in  decreeing  that  the  de 
fendant  had  a  right  to  a  rescission  of  the 
contract,  and  that  plaintiff  was  not  entitled 
to  the  relief  sought  for  in  her  bill. 

Plaintiff  was  not  put  in  possession  of  the 
property  purchased,  and  time  was  not  made 
specifically  of  the  essence  of  the  contract 
The  receipt  for  the  part  of  the  cash  payment 
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was  on  the  26th  of  January,  and  the  residue 
of  the  cash  payment  of  $150  was  to  be  paid 
on  the  1st  day  of  February  following,  when 
the  contract  of  sale  was  to  be  consummated 
by  the  deliyery  of  the  deed  to  the  purchaser, 
and  the  execution  of  the  notes  for  the  de- 
ferred payments,  and  the  deed  of  trust  on  the 
property  conveyed,  to  secure  the  same.  It 
appears  from  the  record  that  either  on  the 
last  day  of  January  or  the  1st  day  of  Feb- 
ruary the  defendant  was  prepared  to  execute 
his  part  of  the  contract  and  tendered  the 
deed,  but  plaintiff  was  not  ready  to  pay  the 
residue  of  the  cash  payment  or  to  make  the 
notes  and  execute  the  deed  of  trust  Plain- 
tiff appointed  another  time,  about  the  last  of 
February,  in  which  the  defendant  acquiesced, 
when  the  transaction  should  be  consum- 
mated. Plaintiff  again  failed,  and  asked  fur- 
ther time.  J.  D.  Honaker,  Jr.,  the  agent  who 
seems  to  have  had  almost  entire  control  of 
the  matter,  says  that  about  the  19th  or  20th 
of  March  he  wrote  to  Mrs.  Cosby  that  he 
would  be  in  Bluefleld  on  the  26th  day  of 
March,  and  while  there  he  would  see  her, 
and  "she  must  have  the  money  to  close  the 
deal;  that  it  must  be  closed  at  that  time." 
He  states  that  he  went  to  see  the  plaintiff 
on  the  28th  day  of  March,  when  she  again 
said  she  had  not  the  money,  but,  if  he  would 
stay  until  the  next  day,  she  would  try  to 
borrow  it  He  told  her  that  he  had  to  go 
home  that  afternoon,  but  he  would  return 
the  first  of  the  week,  and.  If  she  got  the 
money,  to  notify  him,  and  he  would  return 
on  Monday  or  Tuesday.  She  said  she  hated 
to  run  him  back  so  much,  that  he  had  al- 
ready made  several  trips,  and  that  if  she 
got  the  money  she  would  go  to  Rocky  Gap, 
his  home.  He  told  her  she  need  not  do  that 
— ^]ust  notify  him,  and  he  would  come.  That 
on  Monday  or  Tuesday  he  received  a  letter 
from  plaintiff  saying  that  she  had  failed  to 
get  the  money.  Then  he  and  his  father 
talked  about  the  matter,  and  decided  that 
the  better  plan  would  be  to  return  her  the 
money  she  had  already  paid,  and  not  be  baf- 
fled any  longer.  That  he  mever  went  to  see 
her  any  more  after  that  untii  the  8d  day  of 
May,  when  she  told  him  she  had  the  money, 
and  wanted  to  pay  him  and  close  the  matter 
up.  He  told  her  that  they  would  pay  back 
the  $150,  with  its  interest  that  she  had  paid; 
and  he  got  the  money  and  tendered  the  same 
to  her,  through  Mr.  Postlethwaite,  on  Monday 
morning,  the  6th  of  May.  The  testimony  of 
plaintiff  is  not  materially  different  from  that 
of  the  agent,  Honaker,  except  that  she  de- 
tails more  meetings  with  him,  and  promises 
on  his  part  to  come  to  her  house  and  close 
up  the  deal,  when  he  frequently  failed  to 
appear  as  promised.  Mary  C.  Cosby,  the 
daughter  of  plaintiff,  testified  that  on  the  1st 
day  of  May  she  and  her  mother  saw  Hona- 
ker, Jr.,  passing  the  street  by  their  residence, 
and  she,  at  the  instance  of  her  mother,  went 
and  accosted  him  on  the  street,  and  Informed 
him  that  her  mother  '*was  ready  and  wanted 


to  close  the  deal  at  once,**  and  asked  him 
when  he  could  come  to  close  the  deal  with 
h&c  mother.  *'He  said  any  time  that  was 
convenient  with  her,  and  at  what  time  should 
he  come.  I  told  Mr.  Honaker  that  my  moth- 
er had  said  that  she  would  like  to  dose  the 
deal  that  afternoon  or  the  next  morning.  He 
said  he  could  not  come  that  afternoon,  but 
that  he  would  come  the  next  morning,  be- 
tween the  hours  of  8  and  10,  to  close  the 
deal." 

Appellee  contends  that,  while  the  receipt 
filed  as  the  written  contract  did  not  make 
time  of  tlje  essence  of  the  contract,  yet  it 
was  made  so  by  the  action  of  the  defendant 
in  fixing  a  time  within  which  payment  must 
-  be  made,  and  cites  Frink  v.  Thomas  (Or.)  25 
Pac.  717,  12  L.  B.  A.  239,  where  it  is  held: 
''Although  there  is  no  stipulation  in  the  con- 
tract that  time  shall  be  essential,  nor  any- 
thing in  the  nature  or  circumstances  of  the 
agreement  to  make  it  so,  it  can  nevertheless 
be  made  so  by  a  performance  or  tender  of 
performance  by  one  party,  and  a  demand 
of  the  other."  He  further  cites  from  8  Pom. 
Eq.  Juris,  i  1408^  note  on  page  2173,  whne 
it  is  said:  ''Time  may  also  be  made  essen- 
tial where  one  of  the  parties  delays  in  fol- 
filling,  and  the  other  party  by  a  notice  pre- 
scribes a  period  within  which  the  contract 
must  be  completed,  or  else  be  abandoned.** 
The  authorities  here  cited  are  not  such  as 
will  help  tbe  defendant  in  his  case,  because 
the  only  time  that  he  gave  notice  to  the 
plaintiff  that  the  deal  must  be  closed  within 
a  specified  time  was  when  he  notified  her  that 
it  must  be  done  on  the  26th  of  March,  when 
defendant  would  be  in  Bluefield,  but  his  no- 
tice did  not  indicate  that,  unless  she  com- 
plied with  her  part  of  the  contract,  it  must 
be  abandoned;  but,  on  the  contrary,  he 
called  upon  her  two  days  after  the  time 
fixed  in  his  notice,  on  the  28th,  according  to 
his  own  testimony,  then  waiving  the  benefit 
of  it  by  giving  the  plaintiff  still  further  time 
in  which  to  comply  with  her  contract,  and, 
when  he  finally  attempted  to  rescind  th» 
contract  by  making  a  tender  of  the  money 
and  its  interest  which  she  had  paid  on  ac- 
count of  the  contract,  it  was  vHthout  any 
notice  to  the  plaintiff  whatever  that  he  was 
proposing  to  rescind.  "Where  the  time  of 
performance  is  fixed  by  the  contract,  the 
question  is  whether  it  is  of  the  essence  of 
the  contract  or  not,  and  this  is  a  question  of 
construction.*'  9  Cyc.  804.  'Time  is  not  of 
the  essence  of  a  contract  to  convey  land  at  a 
future  day,  unless  the  language  of  the  con- 
tract clearly  Indicates  that  it  was  so  in- 
tended by  the  parties.**  Knott  v.  Stephens,  5 
Or.  235.  In  Abbott  v.  L'Hommedien,  10  W. 
Va.  677  (SyL,  point  7),  it  is  held:  "Time  Is 
not  in  courts  of  equity  considered,  ordina- 
rily, of  the  essence  of  a  contract  for  the  sale 
of  land,  and  especially  as  to  the  payment  of 
purchase  money.  Perhaps  there  may  be  dr* 
cumstances  or  terms  employed  such  as  to 
take  the  case  out  of  the  general  role.**    Id 
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flectton  383,  Pom.  Con.,  it  is  laid  tliat  the 
▼endor,  it  lie  intends  to  avail  himself  ot  the 
piOYision  for  avoiding  the  contract,  '^ust 
give  the  purchaser  a  timely  and  reasonable 
notice  of  his  intention  to  avoid  the  contract* 
or  must  do  some  unequivocal  act  which  un- 
mistakably shows  that  intention,  for  the  ven- 
dor cannot  treat  the  default  alone  as  termi- 
nating the  agreement*'  This  applies,  of 
eourse,  in  a  case  where  time  is  not  made  of 
the  essence  of  the  contract  by  the  terms  of 
the  contract  itself.  In  the  case  at  bar  the 
acts  of  the  defendant  up  to  the  1st  of  May 
were  entirely  consistent  with  a  purpose  to 
continue  the  contract.  The  first  intimation 
the  plaintiff  had  of  defendant's  intention  to 
avoid  it  was  on  the  3d  day  of  May,  when 
Honaker,  the  agent,  told  plaintiff  that  liis 
father  had  concluded  not  to  close  the  deal, 
and  his  purpose  to  return  her  the  money  she 
had  paid.  On  the  1st  day  of  May,  as  testi- 
fied by  the  daughter  of  plaintiff,  Mary  G. 
Cosby,  Honaker  liad  agreed  to  go  to  plain- 
tiiTs  house  on  the  morning  of  May  2d,  and 
close  up  the  matter.  Honaker  stated  in  ms 
testimony  afterwards  that  Miss  Mary  G. 
Cosby  told  him  on  Thursday  (May  1st)  that 
her  mother  wanted  him  to  come  up.  "I  be- 
lieve she  said  to  close  the  deal.  I  told  her  I 
would  go  up  the  next  day,  in  the  forenoon, 
but  didn't  go  until  Saturday,  and  I  think  it 
was  in  the  forenoon  that  I  went"  And  it 
was  then  he  gave  plaintiff  the  information 
that  defendant  had  concluded  not  to  com- 
plete the  contract  The  only  time  any  notice 
was  given  that  the  money  must  be  paid  by  a 
specified  time  was  on  the  26th  of  March,  but 
even  then,  there  was  no  Intimation  of  any  in- 
tention to  rescind  or  cancel  the  contract  by 
the  defendant  upon  failure  to  pay  at  that 
time;  and,  if  the  notice^  had  contained  such 
provision,  the  right  to  enforce  it  was  waived 
by  granting  further  time  in  which  to  pay 
the  money.  The  defendant,  with  his  answer, 
filed  the  deed  executed  by  him  and  tendered 
to  the  plaintiff  on  the  last  day  of  January  or 
the  1st  day  of  February,  1902,  in  pursuance 
of  the  written  receipt  which  deed  contains 
sufficient  description  of  the  property  sold  to 
enable  the  court  to  enforce  specifically  the 
contract  in  this  case.  In  Bowles  v.  Woodson, 
6  Orat  78  (Syl.,  point  1),  it  is  held:  '*A  ven- 
dor of  land  prepares  a  deed  and  signs  it 
which  described  the  land,  and  states  the 
amount  and  times  of  payment  of  the  pur- 
chase money.  This  deed  is  never  delivered, 
but  is  retained  and  preserved  by  the  ven- 
dor. Upon  a  bill  by  the  vendee  for  a  specific 
performance  of  the  contract  held,  the  deed 
is  a  sufildent  memorandum  in  writing  of  the 
contract  to  satisfy  the  requirement  of  the 
statute  of  fteuds  and  perjuries." 

For  the  reasons  herein  given,  the  court 
erred  in  refusing  to  decree  specific  perform- 
ance of  the  contract  The  decree  complained 
of  is  therefore  reversed  and  annulled,  and 
the  cause  remanded  to  the  circuit  court  of 
Mercer  county  for  further  proceedings  to  be 


had  therein  in  conformity  with  the  principles 
herein  contained  and  the  rules  governing 
courts  of  equity. 

(57  W.  Va.  620) 
DAWSON  V.  DAWSON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  28,  1905.) 

BXS    JUDICATA— HABEAS    CORPUS— GUBTODT    OT 
CHILD— DIVOBCB— MIX— EVIDENCE. 

1.  The  judgment  of  a  circuit  court  in  habeas 
corpus  proceedings  by  a  wife  against  her  hus- 
band for  the  custody  and  control  of  their  infant 
son,  in  favor  of  the  wife,  after  a  full  hearing, 
is  res  judicata,  in  a  suit  brought  afterwards  for 
divorce  and  the  custody  of  the  child  by  the  hus- 
band against  the  wife  for  desertion  and  aban- 
donment as  to  all  facts  known  and  existing 
at  the  time  of  the  hearing  of  the  habeas  cor- 
pus  proceeding. 

2.  In  a  suit  oy  the  husband  against  the  wife, 
after  such  judgment  for  divorce  for  desertion 
and  abandonment  to  entitle  the  husband  to 
have  said  jud^ent  changed  to  give  him  cus- 
tody of  the  child  his  bill  must  allege  such  facts 
occurring  subsequent  to  the  Judgment  or  un- 
known at  the  time  of  its  roidltion,  as,  if  prov- 
en, would  warrant  the  court  in  view  of  the 
welfare  of  the  child,  to  change  such  custody. 

8.  In  a  suit  for  divorce,  the  court  in  decid- 
ing between  the  father  and  mother  of  the  chil- 
dren as  to  their  custody  and  control,  will  re- 
gard the  welfare  and  interest  of  the  children 
as  of  the  first  importance. 

[Ed.  Note. — ^For  cases  inpoint,  see  voL  17, 
Cent  Dig.  Divoro^  H  781--787.] 

4.  Where  the  father  and  mother  have  sepa- 
rated, and  their  Infant  children  must  of  ne- 
cessity be  deprived  of  the  care,  protection,  and 
training  of  one  of  them,  then  it  is  the  duty  of 
the  courts  to  confide  the  custody  of  the  infants 
to  that  parent  whether  father  or  mother,  best 
suited  to  maintain,  protect  and  educate  them, 
and  bring  them  up  in  moral  courses. 

[Bd.  Note. — For  cases  in  point  see  vol.  17, 
Cent  Dig.  Divorce,  ${  781-787:  voL  87,  Cent 
Dig.  Parent  and  Child,  H  15-21] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty;  E.  Boyd  Faulkner,  Judge. 

Bill  by  Charles  S.  Dawson  against  Clara 
B.  Dawson.  Decree  for  plaintiff,  and  de- 
fendant appeals.  Affirmed  in  part  and  re- 
versed in  part 

Flick,  Westenhaver  &  Noll  and  Forrest  W. 
Brown,  for  appellant  Faulkner,  Walker  & 
Woods,  for  appellee, 

McWHOBTEB,  J.  Charles  &  Dawson 
and  Clara  B.  Feamow  were  married  on  the 
8th  of  April,  1896,  In  Morgan  county,  and 
lived  together  as  husband  and  wife  in  said 
county  until  the  14th  day  of  May,  1898»  when 
the  wife  left  their  home,  and  went  to  the 
home  of  her  parents,  taking  with  her  their 
only  chUd,  at  that  time,  Ray,  who  was  bom 
on  the  5th  day  of  December,  1896.  On  the 
29th  of  October,  1898»  another  child  was  bom 
to  them,  named  Agnes.  She  remained  away 
from  home  'and  at  her  parent's  home  ever 
after  the  time  she  left  On  the  81st  day  of 
July,  1898»  Charles  S.  Dawson  went  to  the 
home  of  his  wife's  parents,  and  took  the 
child  and  started  awiay  with  it  before  his 
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presence  was  discovered.  He  was  followed 
some  distance  l^  the  mother,  who,  not  being 
very  strong,  was  unable  to  overtake  him, 
and  he  succeeded  in  getting  away  with  it. 
On  the  1st  day  of  August  she  filed  her  peti- 
tion to  the  Judge  of  the  circuit  court  of 
Morgan  county  praying  for  a  writ  of  habeas 
corpus,  which  was  granted.  In  response  to 
the  writ  the  defendant  made  his  return, 
and  brought  the  cliild  into  court,  and  on  the 
17th  day  of  August,  1898,  the  court;  having 
fully  heard  all  the  evidence  offered  on  both 
sides,  took  time  to  consider,  and  in  the  mean- 
time placed  the  child  in  the  custody  of  the 
petitioner,  Clara  B.  Dawson,  bond  having 
been  given  for  the  safe-keeping  and  produc- 
tion of  the  child  in  court  when  the  same 
should  be  required.  At  the  January  term 
of  1889  the  court  awarded  the  care  and  cus- 
tody of  the  child  to  the  petitioner,  Clara  B. 
Dawson,  until  the  further  order  of  the  court, 
and  gave  Judgment  in  her  favor  for  costs 
against  the  defendant,  providing  that  the 
defendant  should  have  access  to  the  said 
Ray  Dawson  at  any  hour  between  0  a.  m. 
and  8  p.  m.  at  any  day  that  he  might  de- 
sire to  see  him;  to  which  ruling  of  the  court 
the  defendant  took  exceptions,  and  was 
granted  leave  to  prepare  bills  of  exceptions 
within  30  days  from  the  adjournment  of  the 
term.  No  appeal  or  writ  of  error  was  ever 
taken  to  this  Judgment  On  the  30th  day 
of  July,  1901,  Charles  8.  Dawson  sued  out 
of  the  clerk's  office  of  the  circuit  court  of 
Morgan  county  his  subpoena  in  chancery 
against  Clara  B.  Dawson,  and  at  the  August 
rules,  1901,  filed  his  bill  therein,  alleging  the 
marriage  of  the  plaintiff  and  the  defendant 
and  the  birth  of  the  two  children.  Bay  and 
Agnes,  and  ailing  that  on  the  14th  of 
May,  1898,  defendant,  without  Just  cause 
or  excuse,  had  willfully  abandoned  and  de- 
serted him,  taking  with  her  their  said  son, 
Ray,  and  going  to  the  home  of  her  father, 
in  Morgan  county,  where  she  had  ever  since 
resided;  that  he  was  always  true  and  kind 
to  his  wife,  treating  her  with  consideration, 
and  well  providing  for  her  comfort  and 
needs;  that  she  left  his  home  during  his  ab- 
sence therefrom,  and  refused  to  return  and 
resume  the  relations  of  married  life  with 
him,  and  also  refused  to  give  him  possession 
of  his  said  children,  and  mentioned  the 
habeas  corpus  proceeding  had  two  yean 
before,  wherein  the  court  awarded  the  son 
of  the  parties,  Ray  Dawson,  to  the  defend- 
ant, the  mother,  subject  to  the  further  or- 
ders of  the  said  court  'Tlaintlff  says  that 
he  is  clearly  entitled  to  the  care  and  custody 
of  his  said  child,  and  that  there  is  now  no 
valid  or  Just  reason  or  cause  why  he  be  not 
restored  to  the  said  father's  care  and  cus- 
tody," and  prayed  that  divorce  be  decreed 
tdm  from  the  bond  of  matrimony  on  the 
ground  of  willful  abandonment  and  deser- 
tion, and  that  said  children,  Ray  Dawson 
and  Agnes  Dawson,  be  given  Into  his  cus- 
tody, and  for  general  relief. 


The  defendant  appeared,  and  filed  an  an- 
swer in  the  nature  of  a  cross-bill  praying 
affirmative  relief.  The  answer  denied  all 
the  allegations  of  the  bill  charging  her  with 
misconduct,  and  alleged  that  she  was  obliged 
to  leave  plaintiff  because  of  cruel  and  inhu- 
man conduct  towards  her;  denied  that  plain- 
tiff had  been  true  and  kind  to  her,  and  had 
always  treated  her  with  consideration^  pro- 
viding well  for  her  comfort  and  needs,  and 
that  she  willfully  abandoned  and  deserted 
him  and  refused  to  live  with  her  husband 
without  Just  cause;  alleged  that  the  conduct 
of  plaintiff  toward  her,  both  before  and 
since  their  separation,  had  been  cruel  and 
Inhuman  in  the  extreme,  rendering  It  im- 
possible for  her  to  live  with  him,  and  ruin- 
ing not  only  her  happiness,  but  also  her 
health;  that  plaintiff  was  a  man  of  ungov- 
ernable and  insane  temper  and  passionate 
and  overbearing  disposition;  that  during  the 
first  year  of  their  married  life,  while  they 
lived  with  respondent's  parents,  they  lived 
In  comparative  peace  and  happiness;  that 
after  they  had  moved  to  the  farm  of  plaln- 
tilTs  father,  and  were  living  by  themselves, 
difficulties  began,  the  first  of  which  was  be- 
cause of  the  objection  of  respondent  to  the 
bringing  into  their  home,  from  the  alms- 
house, a  half-witted  girl  of  bad  reputation, 
who  was  not  long  afterwards  delivered  of  a 
bastard  child.  In  the  fall  of  1897  respond- 
ent's health  became  seriously  affected,  in- 
volving her  lungs,  she  tfaving  a  tendency  to 
pulmonary  trouble,  which,  with  the  labors 
incident  to  the  duties  of  a  farmer's  wife  and 
the  care  and  nursing  at  the  breast  of  an 
infant  rendered  respondent  in  no  condition, 
physically  or  mentally,  to  bear  the  insults, 
injuries,  and  outrages  set  forth  in  the  an- 
swer; that,  Instead  of  sympathizing  with 
respondent  plaintlfTs  ill  temper  increased, 
charging  that  her  delicacy  was  pretended* 
and  that  respondent's  mother  had  put  Into 
her  head  the  notion  that  she  was  likely  to 
die  soon,  and  resented  her  mother's  solici- 
tude as  a  personal  alfront;  that  in  the  spring 
of  18^  respondent  undertook  to  discharge 
the  household  duties,  nursing  and  caring 
for  her  child,  without  any  hired  help;  find- 
ing that  she  was  unable  to  do  so,  and  that 
her  health  was  giving  away  under  the  straiii 
she  told  plaintiff  at  breakfast  on  Hay  13, 
1898,  that  she  would  be  obliged  to  have  aid; 
he  refused,  and  fiew  into  a  violent  passion; 
said  he  would  not  have  a  dozen  in  his  fam- 
ily; that  he  would  pay  for  no  help;  later 
in  the  day — about  11  o'clock — ^he  returned  to 
the  house,  and  began  upbraiding  respondent 
who  only  begged  him  to  cease;  he  viol^itly 
asserted  that  he  would  not  be  run  over 
by  any  woman,  declaring  respondent  was  a 
liar  and  a  double-faced  woman,  and  ordered 
her  to  leave,  and  go  to  her  parent's  home; 
fearing  for  her  life,  respondent  said  and  did 
nothing  till  on  the  next  morning  when  he 
had  left  the  house;  she  then,  acting  on  his 
orders,   left  for  her  parent's  home,  where 
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sbe  has  since  resided;  she  left  a  note,  ex- 
plaining that  she  had  gone  because  of  his 
cruel  treatment  and  because  she  had  been 
told  to  go;  that  from  that  day  to  this  plain- 
tiff had  offered  no  explanation  of  his  conduct, 
or  withdrawn  his  order  to  go,  or  requested 
the  respondent  to  return,  but,  on  the  con- 
trary, his  subsequent  conduct  had  been  even 
more  cruel  and  insulting  and  inhuman;  that 
the  episode  on  the  13th  day  of  May,  1896, 
was  only  the  culmination  of  a  series  of  acts 
of  cruel  and  inhuman  conduct;  not  many 
months  before  this  time,  on  one  occasion, 
when  respondent,  owing  to  the  state  of  her 
health,  and  worn  out  by  nursing,  begged  him 
to  excuse  her  from  sexual  intercourse,  the 
plaintiff,  in  a  violent  rage,  left  the  bed, 
went  to  the  desk  where  he  kept  his  razors^ 
declaring  that  he  would  put  an  end  to  mat- 
ters, and  would  kill  himself,  putting  respond- 
ent in  fear  of  serious  bodily  hurt,  and  again, 
under  similar  circumstances,  he  acted  in  the 
same  way;  at  another  time  he  falsely  ac- 
cused respondent  of  having  been  satisfied 
by  sexual  Intercourse  with  other  men;  that 
the  excessive  sexual  intercourse  demanded 
by  the  plaintiff  and  yielded  to  by  respondent 
at  a  time  when  she  was  nursing  one  child 
at  the  breast  and  was  pregnant  was  largely 
responsible  for  her  weak  and  broken  health, 
and  was  cruel  and  inhuman  treatment  with- 
in the  meaning  of  the  law,  and  any  acts  of 
respondent  tending  to  restrain  it  were  re- 
sented with  violence;  and  alleges  the  taking 
of  the  child  Bay  from  her  possession  by 
the  plaintiff  by  stealth  when  respondent  was 
seven  months  advanced  in  pregnancy,  and 
the  shock  to  her  system  nearly  produced  a 
miscarriage,  and  placed  her  life  in  serious 
Jeopardy,  which  fact  was  at  once  brought 
to  the  attention  of  plaintiff  by  Dr.  Rau,  the 
attending  physician,  with  a  request  to  re- 
turn the  child  as  the  only  remedy  he  could 
prescribe,  and  was  necessary  to  her  recov- 
ery, in  a  letter  to  W.  H.  Marston^  which 
plaintiff  admitted  in  his  answer  in  the  ha- 
beas corpus  proceedings  filed  as  part  of  Ex- 
hibit No.  1  was  received  by  him  on  the  31st 
day  of  July,  a  copy  of  which  letter  was 
filed  with  the  answer;  that,  notwithstanding 
these  facts,  such  was  the  violence  of  his 
disposition  and  the  inhumanity  of  his  con- 
duct that  he  ignored  the  request,  made  no 
attempt  to  inquire  Into  the  truth  of  Dr. 
Ran's  report,  and  refused  to  consider  and 
comply  with  the  request,  preferring  the  grat- 
ification of  his  wishes  or  malice  to  the  life 
of  respondent,  or  even  that  of  his  own  child; 
that  yet  while  the  life  of  respondent  and 
plaintiff's  unborn  child  was  still  in  danger, 
plaintiff  filed  an  answer  to  the  habeas  corpus 
petition,  in  which  he  not  only  resisted  the 
relief  by  cruelly  and  falsely  charging  that 
respondent's  condition  was  due  to  her  own 
camduct,  and  that  she  had  resorted  to  means 
to  prevent  the  rearing  of  a  family  which 
were  immoral  in  their  character,  which  re- 
i^ondent  was  advised  was  not  only  evidence 


of  the  cruel  and  inhuman  disposition  of 
plaintiff,  but  was  such  cruel  and  Inhuman 
treatment  as  would  entitle  her  to  a  decree 
for  divorce;  that  although  the  circuit  court 
in  the  habeas  corpus  proceeding  gave  per- 
mission to  plaintiff  to  visit  the  child  Bay 
at  any  hour  between  9  a«  m.  and  8  p.  m., 
and  though  courteously  treated  whenever 
he  did  so,  he  only  visited  the  said  Ray 
four  or  five  times  after  the  separation,  and 
his  last  visit  was  in  December,  1898;  that 
he  never  had  asked  to  see  the  second  child, 
Agnes,  which,  to  respondent,  was  conclusive 
evidence  that  his  affection  for  his  children 
was  much  less  strong  than  his  malignant 
desire. to  inflict  torture  on  her  by  taking 
them  away  from  her;  that  as  to  her  right 
to  the  custody  of  her  children,  and  her  abil- 
ity to  provide  a  suitable  home  for  them,  re- 
spondent adopted  the  allegations  of  her  pe- 
tition in  the  habeas  corpus  proceedings,  and 
alleged  that  no  change  in  her  condition  or 
the  circumstances  which  then  justified  the 
court  in  awarding  her  the  custody  of  said 
Bay  had  occurred  to  call  for  a  new  order 
on  the  subject;  that  plaintiff,  by  his  conduct, 
had  allowed  his  children  to  forget  his  ex- 
istence, to  become  wholly  weaned  in  their 
affections  and  recollectians  from  him,  so 
that  his  children,  as  well  as  respondent, 
would  cruelly  suffer  in  their  affections  by 
transfer  to  one  whose  conduct  showed  he 
had  lost  all  affection  for  them;  and  prayed 
for  a  perpetual  divorce  a  mensa  et  thoro 
from  plaintiff,  that  the  custody  and  pos- 
session of  her  children  might  not  be  dis- 
turbed, but,  if  need  be,  confirmed,  and  for 
reasonable  alimony. 

A  large  number  of  depositions  were  taken 
and  filed  by  both  parties,  and  the  cause 
was  heard  on  the  20th  day  of  August,  1902, 
on  the  papers  and  proceeding0  theretofore 
read  and  had,  and  on  the  answer  and  cross- 
bill of  defendant  and  general  replication 
thereto,  and  on  the  depositions,  when  the 
court  found  that  defendant  was  not  entitled 
to  the  relief  sought  in  her  answer  and 
cross-bill,  and  that  the  plaintiff  was  enti- 
tled to  an  absolute  divorce  from  the  defend- 
ant by  reason  of  her  desertion  and  abandon- 
ment on  the  14th  of  May,  1898,  which  had 
continued  without  interruption  ftx)m  that 
time  to  the  present,  and  decreed  according- 
ly; and,  further,  that  the  defendant  was 
not  entitled  to  any  further  allowance  for 
permanent  alimony  or  counsel  fees,  and  de- 
creed the  custody  and  possession  of  the 
child  Ray  to  the  plaintiff  until  the  further 
order  of  the  court,  and  the  custody  and 
possession  of  the  child  Agnes  was  awarded 
to  the  defendant  until  the  further  order  of 
the  court,  and  provided  for  the  visiting  by 
the  parents  to  the  children,  respectively,  at 
any  hour  between  9  a.  m.  and  6  p.  m.  as 
often  as  once  a  week,  and  leave  was  re- 
served to  either  party  to  apply  to  the  court 
at  any  time  for  modification  or  further  or- 
ders regulating  the  time  and  conditions  up- 
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on  which  the  children  might  be  visited  by 
them,  respectively,  in  case  disagreement  or 
unpleasantness  should  arise  by  reason  of  the 
privilege  given;  and  provided  that  the  de- 
cree should  not  become  absolute  until  the 
first  Tuesday  in  January,  1903,  and  that  the 
defendant  was  allowed  until  said  date  to 
return  with  her  children  to  the  bed  and 
board  of  the  husband,  Charles  S.  Dawson, 
and,  should  she  so  elect  to  return,  she  should 
be  received  and  treated  by  plaintiff  as  his 
wife,  and  unless  she  should  so  voluntarUy 
return  within  said  time  that  the  decree  of 
divorce  should  be  and  become  final;  and  on 
the  6th  day  of  January,  1903,  the  cause  was 
further  heard,  and,  no  reconciliation  having 
taken  place.  It  was  decreed  that  the  said 
decree  of  August  20, 1902,  was  declared  final, 
and  plaintiff  was  decreed  to  pay  all  costs. 
From  which  decrees  the  defendant  appeal* 
ed,  and  says  that  the  court  erred  in  not 
finding  that  the  allegations  of  the  defend- 
ant's answer  in  the  nature  of  a  cross-bill 
were  sustained  by  the  evidence,  and  should 
have  granted  the  relief  there  prayed  for, 
and  should  not  have  found  that  the  allega- 
tions of  plaintiff's  bill  as  to  desertion  and 
abandonment  without  sufficient  cause,  char- 
ged against  the  defendant,  were  sustained 
by  the  evidence,  and  should  not  have  enter- 
ed the  decree  in  his  favor  for  absolute  di- 
vorce, and  should  not,  on  a  consideration  of 
the  evidence,  documentary  and  oral,  in  the 
record,  have  awarded  the  custody  of  the 
infant  child  Bay  to  the  plaintiff;  and  that, 
the  custody  of  Ray  having  been  tried  and 
determined  by  the  circuit  court  of  Morgan 
county  in  an  action  or  proceeding  at  law, 
any  application  for  change  or  modlflcatid)i 
of  the  Judgment  or  order  then  made  could 
only  have  been  lawfully  made  to  the  court 
in  that  proceeding,  and  a  court  of  equity 
had  not  the  power  to  review  or  change  that 
judgment  in  a  collateral  suit;  and  that,  an 
order  having  been  made  on  a  full  hearing  as 
to  the  custody  of  said  Ray  in  an  action  at 
law,  a  court  of  equity  in  a  subsequent  suit, 
even  if  it  had  the  power  in  a  collateral  mat- 
ter, would  not  revise  or  change  the  order 
in  the  law  proceeding,  except  when  the  wel- 
fare of  the  child  itself  requires  it  in  con- 
sequence of  some  new  and  substantial  change 
of  conditions  subsequently  taking  place. 

The  plaintiff  filed  no  answer  or  spedal 
replication  to  the  answer  of  the  defendant 
in  the  nature  of  a  cross-bill,  but  only  enter- 
ed a  general  replication  to  the  answer. 
While,  as  contended  by  the  appellant's  coun- 
sel, the  allegations  of  the  cross-bill  ai^e  to 
be  taken  as  admitted  to  be  true  by  the  ap- 
pellee, undor  the  statute  the  appellant  must 
prove  her  allegations  as  far  as  the  same 
are  made  for  the  purposes  of  a  divorce,  as 
the  case  for  divorce  has  to  be  made  by  evi- 
dence, and  independent  of  the  admissions 
of  the  defendant  The  evidence  In  the  case 
as  to  the  cruelty  and  inhuman  treatment  by 
the  appellee  of  appellant  is  very  conflicting. 


I  While  the  evidence  of  the  appellant  sup- 
ports the  allegations  of  her  bill,  the  de- 
fendant squarely  denies  the  facts,  and  there 
is  but  little^  if  any,  oral  evidence,  aside 
from  her  own,  of  the  treatment  of  which 
she  complains.  It  is  true  the  cruelty  and 
brutal  treatment  complained  of  by  her  is 
mostly  of  such  a  character  as  other  parties 
could  liave  no  knowledge  of  it  The  most 
damaging  evidence  against  the  appellee  on 
the  question  of  cruel  and  inhuman  treatment 
is  the  fact  of  his  receipt  of  the  letter  ad- 
dressed by  Dr.  Ran,  who  was  called  to 
treat  the  appellant  after  she  was  overcome 
by  the  shock  occasioned  by  the  act  of  the 
appellee  in  stealthily  taking  possession  of 
the  child  Bay  when  appellant  was  about 
seven  months  advanced  in  pregnancy,  wiiich 
letter  called  appellee's  attention  to  the  fact 
that  both  the  life  of  his  wife  and  that  of  his 
unborn  child  were  placed  in  Jeopardy  by 
his  said  act,  and  that  the  return  of  the 
child  was  the  only  remedy  the  doctor  knew 
of  to  relieve  them  from  such  danger.  To 
this  he  paid  no  heed.  Many  witnesses  who 
have  been  about  the  house  of  the  parties 
when  they  were  living  together  testified  to 
the  uniform  kind  treatment  of  the  appellee 
toward  the  appellant,  and  that  he  provided 
well  for  his  wife  and  child.  It  Is  true  sev- 
eral of  these  witnesses  were  his  own  people, 
while  others  were  disinterested  neighbors 
in  good  standing.  Appellee  testifies  that  be 
invited  appellant  back  to  live  with  him, 
while  she  testifies  to  the  contrary,  and 
claims  that  he  ordered  her  to  leave  his 
home  and  go  to  her  father's.  It  is  not  dis- 
puted that  she  had  been  absent  from  appel- 
lee's home  more  than  three  years  when 
the  suit  was  brought 

After  a  careful  reading  of  all  the  evidence 
in  the  case,  I  am  not  inclined  to  distorb  the 
decree  of  the  circuit  court  In  so  far  as  the 
divorce  of  the  parties  is  concerned.  As  to 
the  care  and  custody  of  the  children  the 
evidence  is  conclusive  that  the  circumstan- 
ces of  either  of  the  parties  are  such  as  to 
render  them  capable  of  the  pn^^^  care  and 
support  of  either  or  both  of  the  children. 
The  parents  of  both  the  appellant  and  the 
appellee  show  themselves  willing  and  able 
to  care  for  and  support  the  children.  The 
mother,  the  appellant,  evidently  feels  and 
manifests  a  greater  solicitude  for  the  wel- 
fare of  the  children  than  the  appelleei,  who 
says  in  his  testimony,  which  appears  to 
have  been  taken  in  November,  1901,  tbat  be 
bad  been  to  see  his  son,  under  the  privilege 
granted  him  by  the  order  of  the  court  in 
the  habeas  corpus  proceeding,  quite  ttafree 
years  before,  four  times  in  all,  although  the 
permission  was  that  he  could  visit  him  any 
day  he  desired  to  see  him  between  9  a.  nL 
and  8  p.  m.,  and  it  is  further  shown  that 
he  never  inquired  for  nor  asked  to  see  the 
younger  child.  It  is  true  he  claims  that 
he  was  not  cordially  received  or  well  treat- 
ed on  such  visits,  but  this  is  contradicted 
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by  all  the  xnemberB  of  the  household  who 
were  examined  as  witnesses,  besides  some 
outside  parties  who  happened  there  at  the 
time  of  some  of  his  ylslts. 

It  la  contended  by  counsel  for  aniellant 
that  the  judgment  of  the  court  In  the  habeas 
coipus  proceeding  of  three  years  before  was 
res  Judicata,  and  could  only  be  reviewed  in 
that  same  proceeding  by  writ  of  error  or  ap- 
plication for  another  writ,  if  the  drcumstan- 
cea  had  so  changed  as  to  authorise  It  There 
can  be  no  question  as  to  the  Jurisdiction  of  a 
court  of  law  in  habeas  corpus  proceeding  to 
try  and  adjudge  all  questions  arising  as  to 
the  custody,  possession,  and  control  of  in- 
fant children.  See  Mathews  v.  Wade,  2  W. 
Ya.  464,  wherein  it  is  held  (Syl.,  point  2): 
"The  Jurisdiction  exists  in  courts  to  deter- 
mine upon  the  hearing  of  a  writ  of  habeas 
corpus  who  has  the  legal  right  to  the  cus- 
tody of  a  minor."  Rust  ▼.  Vanvacter,  9  W. 
Ya.  600;  Qreen  ▼.  GampbeU,  35  W.  Ya.  698, 
14  S.  B.  212,  29  Am.  St  Bep.  843;  Ounnlng- 
bam  ▼.  Barnes,  37  W.  Ya.  746^  17  S.  B.  308, 
38  Am.  St  Rep.  67;  Church  on  Hab.  Cor.  S 
425;  Armstrong  v.  Stone,  9  Orat  102.  It  is 
only  when  some  new  condition  subsequent  to 
the  Judgment  intervenes  that  the  matter  in 
controversy  can  again  be  submitted  to  the 
court,  and  the  testimony  is  limited  to  the 
new  facts  arising  since  the  first  adjudica- 
tion. Merceln  t.  People,  25  Wend.  64,  36 
Am.  Dec.  663;  Freeman  on  Judgments,  i 
824;  Brooke  v.  Logan,  112  Ind.  183,  13  N.  B. 
660,  2  Am.  St  Rep.  177.  If  It  were  other- 
wise, a  party  could  prosecute  his  habeas  cor- 
pus to  final  determination;  then,  if  defeat- 
ed, at  once  brlnr  his  suit  for  divorce,  and 
relitigate  the  same  questions  in  his  suit  for 
divorce.  In  the  proceedings  between  the 
parties  to  case  at  bar  a  full,  fair  trial  was 
had,  exceptions  taken  by  the  respondent  in 
the  proceeding,  and  leave  given  him  to  pre- 
pare bills  of  exception  looking  to  an  appeal 
or  writ  of  error;  but  he  failed  to  sue  out  the 
writ  of  .error.  Appellee's  bill  fails  to  allege 
any  chajige  of  conditions  whatever  since  the 
Judgment  in  the  habeas  corpus  case,  and  so 
fails  to  place  himself  in  position  to  ask  re- 
lief inconsistent  with  the  said  Judgment  In 
section  387,  Church  on  Hab.  Oor.,  with  refer- 
ence to  Judgments  in  a  habeas  corpus  case 
being  res  Judicata,  the  rule  is  laid  down: 
^TThe  principle  of  res  Judicata  is  apidlcable 
to  proceedings  on  habeas  corpus  Inquhrlng 
into  and  determining  the  rights  of  confilct- 
Ing  claimants  to  the  custody  of  minor  chil- 
dren. The  court  is  not,  in  such  a  case,  bound 
to  deliver  a  child  whose  custody  is  in  con- 
troversy into  the  custody  of  any  claimant 
but  may  leave  it  in  such  custody  as  the  wel- 
fiure  of  the  child  at  the  time  appears  to  re- 
quire; and  its  order  as  to  the  custody  of  the 
child  is  not  an  ^unalterable,  final  Judgment,* 
but  will  last  until  the  child  may  have  the 
right  to  nominate  Its  own  guardian,  or  until 
a  material  change  of  circumstances  requires 
a  change  of  custody.    Until  some  new  fact 


has  occurred  which  has  altered  the  state  of 
the  case  or  the  relative  claims  of  the  par- 
ents or  other  contestants  to  the  custody  of 
the  child  in  some  material  respect  the  de- 
cision of  a  court  of  competent  Jurisdiction  on 
a  former  writ  is,  however,  conclusive  upon  a 
subsequent  application.  'The  principles  of 
public  policy  requiring  the  application  of  the 
doctrine  of  estoppel  to  Judicial  proceedings 
in  order  to  secure  the  repose  of  society,'  says 
Mr.  Freeman,  the  Tribonlan  of  the  modern 
law,  'are  as  imperatively  demanded  In  the 
cases  of  private  individuals  contesting  pri- 
vate rights  under  the  form  of  proceedings  on 
habeas  corpus,  as  if  the  litigation  were  con- 
ducted in  any  other  form.'  Otherwise,  as 
well  stated  In  the  opinion  of  Senator  Paige: 
'Such  unhappy  controversies  as  these  may 
endure  until  the  entire  impoverishment  or  the 
death  of  the  parties  renders  further  continu- 
ance impracticable.  If  a  final  adjudication 
upon  a  habeas  corpus  is  not  to  be  deemed 
res  adjudlcata,  the  consequences  will  be  la- 
mentable. This  favored  writ  will  become  an 
engine  of  oppression.  Instead  of  a  writ  of  lib- 
erty.' "  In  the  case  of  State  v.  Bechdel,  37 
Minn.  860,  34  N.  W.  384,  6  Am.  St  Rep.  854. 
a  writ  of  habeas  corpus  was  sued  out  by  the 
mother  to  recover  the  custody  of  her  infant 
child,  which  was  decided  against  her.  Aft- 
erwards another  writ  was  sued  out  by  her, 
in  which  her  husband  Joined  with  her  as 
relator.  The  court  held  that  the  Judgment 
in  the  first  case  was  a  bar  to  the  second,  as 
no  new  facts  were  shown  to  have  occurred 
subsequently,  and  the  husband'^  rights  were 
solely  dependent  on  those  of  the  wife.  The 
court  says:  "In  our  Judgment,  in  such  cases 
.both  principle  and  considerations  of  public 
policy  require  the  application  of  the  doctrine 
of  estoppel  to  Judicial  proceedings.  We 
therefore  hold  that  a  former  adjudication  on 
the  question  of  the  right  to  the  custody  of  an 
infant  child,  brought  up  on  habeas  corpus, 
may  be  pleaded  as  res  Judicata,  and  is  con- 
clusive upon  the  same  parties.  Merceln  v. 
People,  25  Wend.  64,  35  Am.  Dec.  653;  Peo- 
ple V.  Brady,  66  N.  Y.  182;  Freeman  on  Judg. 
I  824;  Church  on  Habeas  Corpus,  §  387.  In 
this  case  the  former  adjudication  pleaded  In 
the  return  to  the  writ  is  admitted  in  the  an- 
swer, and  no  new  facts  are  alleged  as  hav- 
ing since  occurred  which  alter  in  any  mate- 
rial respect  the  rights  of  either  party  to  the 
custody  of  the  child."  See,,  also,  to  same 
effect  lu  re  Sneden,  106  Mich.  61,  62  N.  W. 
1009,  55  Am.  St  Rep.  435;  Wilson  v.  Blliott, 
96  Tex.  472,  73  8.  W.  946,  75  S.  W.  368,  97 
Am.  St  Rep.  928;  9  Am.  &  Ehig.  Dec.  in 
Bq.  75;  Weir  v.  Marley  (Mo.  Sup.)  12  S.  W. 
798,  6  L.  R.  A.  672.  In  Dubois  v.  Johnson, 
96  Ind.  6,  the  court,  after  quoting  from  Wil- 
liams y.  Williams,  18  Ind.  623,  says:  "The 
substance  of  this  is  that  courts  may  modify 
the  decree  awarding  the  custody  of  children 
in  divorce  cases,  but  such  modification  must 
be  upon  matters  which  have  arisen  subse- 
quent to  the  decree.    This  commends  itself 
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to  our  judgment  as  the  reasonable  rule."  In 
Garlens  v.  Cariens,  50  W.  Va.  113,  40  S.  B. 
335,  55  L.  R.  A.  930,  Syl.,  point  2,  it  la  held: 
*'A  decree  fixing  the  custody  of  a  child  upon 
decree  in  a  divorce  suit  is  final  on  the  condi- 
tions then  existing,  and  should  not  be  chan- 
ged afterwards  unless  on  altered  conditions 
since  the  decree,  or  on  material  facts  then 
existing,  but  then  unknown,  and  for  the  wel- 
fare of  the  child."  And  at  page  118  of  50 
W.  Va.,  page  337  of  40  S.  B.,  55  L.  R.  A.  930, 
it  is  said  in  the  opinion:  "Considerations 
Just  stated  would  justify  us  in  saying  that 
the  mother  is  entitled  to  the  custody  of  Wal- 
ter Gariens;  but  they  are  by  no  means  all 
that  Is  to  be  considered,  for  there  stands  the 
first  decree,  adjudging  to  the  mother  his  cus- 
tody, which  must  remain  strong  between  the 
mother  and  father.  If  the  question  were  for 
the  first  time  before  us,  we  might  give  his 
custody  to  the  father.  I  hardly  think  we 
ought;  but  that  question  has  been  litigated, 
and  the  second  decree  is  only  a  reversal  of 
the  first  without  adequate  cause.  Wherever 
a  power  Is  given  by  statute  to  order  a  de- 
cree as  a  custody  or  alimony,  the  former  de- 
cree has  such  force  that  it  will  not  be  re- 
viewed on  facts  existing  at  Its  date,  but  will 
be  altered  only  on  changed  circumstances,  or, 
as  to  custody  of  children,  on  material  facts, 
unknown  at  the  date  of  the  decree,  show- 
ing that  the  welfare  of  the  children  demands 
a  change.  No  such  circumstances  have  been 
shown  In  this  case,  and  we  see  no  reason  for 
reversing  the  first  decree  as  to  this  matter. 
Buckminster  v.  Buckminster,  88  Am.  Dec. 
657,  and  note;  2  Am.  &  Bng.  Ency.  L.  (2d 
Ed.)  137.  Section  11  allows  the  change  only 
for  the  benefit  of  the  children."  It  will  be 
seen  that  the  same  rule  applies  in  case  of 
decrees  entered  in  divorce  cases  under  sec- 
tion 11,  c.  04,  Code  1899,  and  the  decree  vdll 
be  altered  only  on  facts  occurring  subse- 
quent to  the  entering  of  the  decree,  not  on 
those  existing  at  the  date  of  the  decree,  un- 
less then  unknown;  and  even  under  said 
section  the  change  would  only  be  made  for 
the  benefit  of  the  child,  and  not  out  of  re- 
gard for  any  legal  rights  of  the  father.  A 
petition  for  a  new  writ  of  habeas  corpus  or 
a  petition  to  revise  a  decree  entered  in  a  di- 
vorce suit  should  show  the  new  facts  which 
are  relied  upon  by  the  petitioner  to  entitle 
him  to  a  different  decision,  such  facts  occur- 
ring since  the  judgment  or  decree;  or  the 
unknown  facts  at  the  time  of  the  Altering 
of  the  Judgment  or  decree  must  be  set  forth 
in  the  petition,  and  must  be  sufildent  in 
law  to  call  for  a  new  and  different  order  as 
to  the  custody  of  the  child,  otherwise  the  pe- 
titioner would  not  be  entitled  to  relief.  In 
case  at  bar  the  bill  of  the  appellee  sets  out 
no  new  facts  to  entitle  him  to  relief  against 
the  order  awarding  the  custody  of  the  child 
Ray  to  the  appellant  There  Is  nothing  in 
the  bill  whatever  which  tends  to  show  that 
the  welfare  of  the  child  Ray'  demands  a 
change  of  coirtody.    The  same  rule  applies  in 


divorce  as  in  other  cases — ^that  the  i^alntiff 
can  have  no  relief  unless  the  allegations  at 
his  bill  entitle  him  to  It  In  Handlan  v. 
Handlan,  37  W.  Va.  486,  16  S.  B.  597,  SyL, 
point  4,  it  Is  held:  "In  suits  for  divorce,  as 
well  as  in  suits  in  equity,  in  general  all  or- 
ders and  decrees  must  be  Justified  by  the 
pleadings  as  well  as  by  the  proofs."  Waas 
V.  Wass,  41  W.  Va.  126,  23  S.  B.  537. 

Appellee  assigns  as  cross-error  the  action 
of  the  court  in  decreeing  the  custody  of 
his  Infant  daughter,  Agnes,  to  the  appel- 
lant In  his  bill  he  relies  solely  upon  his 
legal  rights  at  common  law.  After  simply 
referring  in  his  bill  to  the  habeas  corpus 
proceedings  in  merely  an  Incidental  manner, 
and  alleging  that  he  is  clearly  entitled  to 
the  care  and  custody  of  his  child  Ray,  and 
that  there  was  no  valid  or  Just  reason  or 
cause  why  he  should  not  be  restored  to  his 
custody,  he  prays  'that  said  children,  Ray 
Dawson  and  Agnes  Dawson,  be  given  into 
the  care  and  custody  of  their  said  father, 
the  said  plaintiff."  In  support  of  this  cross- 
assignment  of  error  It  is  argued  by  counsel 
for  appellee  that  at  the  date  of  the  decree 
awarding  the  child  Agnes  to  her  mother 
she  was  four  years  of  age  and  there  was 
not  a  particle  of  evidence  In  the  record  to 
show  that  she  was  In  need  of  her  mother's 
care;  that  her  father  had  the  l^;al  right 
to  her  custody  and  control;  and  that  his 
right  thereto  was  not  to  be  defeated  by 
sentimental  considerations  and  subjected  to 
any  compromise  with  his  wife;  and  dte 
Carr  ▼.  Carr,  22  Grat  168,  and  Latham  ▼. 
Latham,  30  Grat  329.  Appellee  gives  no 
other  reason  that  the  said  child  or  ^ther  of 
the  children  should  be  placed  In  his  custody 
except  the  cold  legal  fact  that  he  was  their 
father  and  entitled  under  the  comm<Hi  law 
to  such  custody,  and,  as  said  by  counsel  for 
appellee  In  their  brief,  the  mother  "had  no 
right  to  the  possession  of  the  child."  The 
evidence  shows  that  api>ellee  had  never 
manifested  any  Interest  whatever  In  the 
child  Agnes,  and  very  little  If  any.  In  his 
son,  Ray.  In  making  his  visits  to  Bay  un- 
der the  Judgment  of  the  court  in  the  habeas 
corpus  proceedings  he  never  Inquired  after 
the  younger  child,  and  there  Is  no  evidence 
that  he  ever  saw  her  more  than  once^  and 
then  It  does  not  appear  that  he  paid  any 
particular  attention  to  her.  He  admits  him- 
self that  he  never  made  more  than  four 
visits  to  his  son  after  the  court  gave  him 
permission  to  visit  him,  the  last  of  which 
visits  was  in  December,  1898,  nearly  three 
years  before  the  Institution  of  this  suit 
From  his  conduct  it  w:ould  appear  that  he 
felt  very  little  Interest  in  the  children,  or 
either  of  them,  and  cared  but  little  for  their 
welfare.  He  could  not  feel  the  same  lnte^ 
est  in  these  children  that  his  wife  feels, 
who,  from  the  evidence  and  tiie  intelligent 
deposition  given  by  herself,  is  proven  to  be 
a  woman  of  at  least  fair  education  and 
more  than  ordinary  culture,  and  who  has  all 
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these  years  bestowed  upon  tbem  tbe  watch- 
ful and  lovhig  care  of  a  fond  and  devoted 
mother.  Even  in  the  30  years  which  have 
transpired  since  the  decision  in  the  Garr 
y.  Garr  Gase,  cited  by  counsel  for  appellee, 
the  rule  touching  the  custody  of  children  has 
been  greatly  modified  in  harmony  with  our 
advanced  ciyillzation.  In  March,  1902,  in 
the  case  of  Meyer  v.  Meyer,  100  Va.  228,  40 
a  E.  1038*  it  is  held:  **Ordinarily  the  father 
is  entitled  to  the  care  and  custody  of  his 
infant  child,  but  when  the  father  is  claim- 
ing the  custody  of  the  child  the  court  will 
exercise  its  discretion  according  to  the  facts 
and  what  appears  to  be  the  best  interest 
of  the  child.  The  welfare  of  the  child  is 
the  controlling  consideration."  The  opinion 
in  ttiat  case  refers  to  the  case  of  Stringf el- 
low  y.  Someryille,  95  Ya.  701,  29  8.  B.  685, 
40  L.  R.  A.  623,  with  approval,  and  also  to 
the  case  of  Gariens  v.  Gariena,  supra,  from 
which  it  quotes  with  approval.  In  9  Am. 
&  Eng.  Enc  of  Law  (2d  Ed.)  867,  it  is  said: 
"In  selecting  a  custodian  the  courts  are  free 
in  the  ezerdse  of  sound  discretion  to  pro- 
mote the  welfacre  of  the  children,  and  are 
not  bound  to  recognize  the  paramount  right 
which  the  father  had  at  common  law  to  the 
custody  of  his  children.  The  welfare  of  the 
children  and  the  protection  of  their  interests 
are  the  matters  of  primary  consideration 
with  the  courts."  And  authorities  there  cit- 
ed. In  case  of  Gariens  y.  Gariens,  cited,  the 
opinion,  written  by  Judge  Brannon,  in  re- 
ferring to  the  common-law  rule,  says:  "The 
law  as  to  the  custody  of  children  has  been 
greatly  modified.  Formerly  the  right  of  the 
father  to  its  custody  was  almost  an  inflex- 
ible rule.  That  rule  forgot  that  a  mother 
liad  a  heart  The  real  owner  of  the  child, 
be  it  even  a  baby,  must  give  it  up.  But 
civiiization,  advanced  thought,  and  human 
kindness  have  bent  this  iron  rule,  and  open- 
ed the  ears  of  courts  to  the  pleading  of  the 
tme  friend  and  owne^  of  the  child.  The 
courts  do  not,  these  days,  inexorably  take 
from  mothers  their  children  of  tender  years, 
even  for  the  father,  if  the  mother  is  a  fit 
person,  and  has  a  home  for  them;  but  look 
at  all  the  circumstances.  The  welfare  of 
the  child  is  the  test"  According  to  the  best 
modem  authorities,  the  welfare  and  highest 
interest  of  the  cliild  are  of  primary  im- 
portance^ and  must  be  consulted  in  deciding 
as  to  its  custody  and  control.  Bennett  y. 
Bennett,  61  Iowa,  199,  16  N.  W.  91,  47  Am. 
Bep.  810.  And  in  note  to  Brooks  v.  Logan, 
supra,  it  is  said:  ''Where  the  father  and 
mother  have  separated,  and  their  infant 
cliildren  must  of  necessity  be  deprived  of 
the  care,  protection,  and  training  of  one  of 
them,  then  it  is  the  duty  of  the  courts  to 
confide  the  custody  of  the  infants  to  that 
parent,  whether  father  or  mother,  best  suit- 
ed to  maintain,  protect,  and  educate  them 
and  bring  them  up  in  moral  courses"— citing 
McKim  y.  McKim,  12  R.  I.  462,  84  Am.  Rep. 
694;  Goodrich  v.  Goodrich,  44  Ala.  670— and 


all  this  is  strictly  consistent  with  our  stat- 
ute as  found  in  section  11,  c  64,  Gode  1899, 
and  authorized  thereby.  The  court  did  not 
err  in  giving  the  custody  of  the  younger 
child  to  the  appellant 

For  the  reasons  herein  stated,  the  decree 
of  the  circuit  court  of  Morgan  county  is  re- 
versed only  in  so  far  as  it  gives  to  the  ap- 
pellee care  and  custody  of  the  child  Ray 
Dawson,  and  in  all  other  respects  the  decree 
Is  afiirmed, 

a«8  N.  c.  191) 

ROUNSAVILLB  et  al.  y.  NORTH  CARO- 
LINA HOME  FIRE  INS.  CO.  et  al. 

(Supreme  Court  of  North  Carolina.    April 

25,  1905.) 

INBT7SAN0B— AOBRTS  —  COnTBACT    TO    INSUBB-- 
PERSONAL   OB  BEPBESENTATIVE   CAPACITY- 
UNDISCLOSED    PBINCIPAL— ELECTION. 

1.  In  an  action  to  recover  a  fire  loss,  evidence 
held  to  show  that  plaintiff  relied  solely  on  the 
individual  promise  of  defendant's  ex-agent  to 
keep  his  building  insured,  and  not  on  d^endant 
insurance  company. 

2.  Where  plaintiff  employed  defendant's  ez- 
agent  to  keep  his  building  Insured,  wlthoat  anv 
knowledge  of  the  Insnrance  company  in  which 
the  insurance  was  placed,  and  after  loss,  while 
there  was  no  Insurance  on  the  building  because 
of  the  agent's  negligence,  plaintiff  told  the  agent 
that  he  would  look  to  him  personally  to  in- 
demnify him,  and  the  agent  admitted  liability, 
after  which  pl^ntiff  recovered  judgment  against 
him,  he  thereby  elected  to  treat  the  a^ent  as 
solely  liable,  and  could  not  recover  against  an 
Insurance  company  formerly  Bepresented  by 
such  agent  as  an  ondisdosed  prindpaL 

Appeal  from  Superior  Court,  Guilford  Coun- 
ty; Shaw,  Judge. 

Action  by  W.  H.  Rounsavllle  and  another 
against  the  North  Carolina  Home  Fire  In- 
surance Company  and  another.  From  a 
judgment  In  favor  of  defendantSi  plaintiffs 
appeal.    Affirmed. 

This  is  an  action  by  the  plaintiff  to  recover 
for  the  loss  of  a  storehouse  by  fire,  which  he 
alleges  the  defendant,  through  its  agent» 
O.  W.  Garr,  under  the  name  of  O.  W.  Garr  & 
Co.,  had  agreed  to  keep  insured  for  him. 
On  September  1,  1900,  defendant,  by  its 
said  agent.  Issued  a  policy  on  the  storehouse 
for  1300,  which  it  Is  admitted  contained  the 
usual  terms  and  conditions  of  a  standard 
fire  insurance  policy,  and  provides  that  it 
may  be  continued  by  a  renewal,  in  consid- 
eration of  the  premium  for  the  renewal  term. 
It  appears  from  the  certificate  of  appoint- 
ment issued  by  the  company  to  Garr  that  he 
was  authorized  to  receive  applications  for 
insurance  against  loss  or  damage  by  fire  and 
collect  premiums  therefor,  to  countersign, 
issue,  and  renew  and  consent  to  the  transfer 
of  policies  of  insurance  signed  by  the  presi- 
dent and  secretary  of  the  company,  conform- 
ably to  its  rules  and  regulations  and  to  such 
instructions  as  may  be  given  from  time  to 
time  by  its  proper  officers.  It  was  also  pro- 
vided that  his  commission  as  agent  could  be 
revoked  at  the  discretion  of  the  company. 
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The  only  testimony  in  the  case  was  that  of 
the  plaintiff  liimself,  wliich  -may  be  stated 
substantially  as  follows:  "The  policy  was 
issued  September  1,  1900,  and  was  a  renewal 
of  a  policy  previously  issued.  In  February, 
1901,  O.  W.  Carr  spoke  to  me  about  the  rates 
being  lower  on  the  storehouse.  I  told  him 
I  was  glad  to  hear  it,  and  to  keep  it  renewed 
and  running.  He  said  he  would.  He  called 
again  two  weeks  after  this.  We  had  about 
the  same  talk.  On  January  8,  1902,  I  went 
into  the  office  of  O.  W.  Garr  &  Co.  at  Greens- 
boro. Carr  was  absent,  but  his  son  and 
clerk,  Ernest  Garr,  was  in  the  office.  I 
said  to  him,  *How  about  my  store  at  Thom- 
asviUe?'  He  said,  'That's  all  right'  He 
then  told  me  that  the  policy  had  been  re- 
newed last  September  (1901),  and  that  the 
storehouse  was  insured  for  one  year  from 
that  date.  He  gave  me  the  amount  of  the 
premium,  which  I  paid  by  check.  The  store- 
house was  burned  February  26^  1902,  and 
on  that  day  O.  W.  Carr  came  into  my  store, 
and  told  me  of  the  fire.  He  said,  'Were  yon 
insured?  I  said,  Tes,  sir.'  He  said,  1 
know  you  ought  to  be^  and  should  have  been, 
but  I  am  afraid  Ernest  neglected  to  attend 
to  it'  He  said,  'I  stopped  at  the  office,  and 
did  not  find  your  policies,  and  I  am  afraid 
Ernest  neglected  to  renew  it'  I  said,  1 
will  have  to  hold  you  responsible  for  his 
negligence.'  He  said,  'Yes,  we  are  respon- 
sible.' He  went  out,  and  was  to  call  again 
when  I  got  my  malL  He  came  back,  and  I 
said,  'Professor,  my  house  was  burned/ 
He  said:  'I  was  afraid  it  was,  and  came 
here  purposely  to  see  you.  I  know  you  ought 
to  have  been  insured,  and  should  have  been;' 
and  he  again  repeated  that  Ernest  neglected 
to  attend  to  it  I  said:  1  can't  be  responsi- 
ble for  Emesf  s  negligence.  I  will  have 
to  hold  O.  W.  Carr  &  Co.  responsible;'  and 
he  said,  'We  are  responsible,  and  I  will  do 
what  is  right  in  the  matter.'  I  told  him 
that  would  be  all  right"  (The  declarations 
of  O.  W.  Carr  after  the  fire  occurred  were 
not  insisted  on  as  evidence  against  the  in- 
surance company.)  The  witness  further  tes- 
tified: "I  looked  to  O.  W.  Carr  for  the  pay, 
but  as  he  was  the  agent  I  expected  him  to 
get  it  and  pay  it  to  me.  I  looked  to  him  as 
agent  He  promised  me  to  renew  the  policy 
and  keep  it  running,  but  did  not  say  with 
what  company,  and  I  did  not  know  with 
what  company  it  was  then  running.  He  was 
my  friend,  and  I  intrusted  it  to  him  to  put 
the  insurance  in  a  good  company.  I  did  not 
know  what  companies  were  good.  He  was 
agent  for  several  companies,  and  I  knew  it 
O.  W.  Garr  never  denied  that  he  was  liable 
for  something.  When  he  said  that  the  fail- 
ure to  renew  the  policy  was  due  to  Ernest's 
neglect,  I  looked  to  O.  W.  CSarr  for  my  loss 
on  account  of  the  fire.  I  do  not  know  when 
I  ascertained  that  the  insurance  had  been 
placed  with  the  defendant  company."  It 
appeared  that  the  agency  of  O.  W.  Carr  ceas- 
ed February  4,  1901,  and  that  no  policy  was 


ever  issued  in  renewal  of  the  policy  of  Sep- 
tember 1,  1900,  and  no  premium  was  paid 
by  plaintiff  for  the  renewal  of  the  in- 
surance until  long  after  the  said  policy  of 
insurance  had  expired,  and  then  paid  to 
Carr  when  he  was  not  an  agent  of  the  com- 
pany. It  further  appeared  that  the  plain- 
tiff recovered  judgment  in  this  case  against 
O.  W.  Garr  for  the  amount  he  claimed  to  be 
due  on  the  agreement  to  renew  the  policy 
in  September,  190L  At  the  close  of  plain- 
tiff's testimony,  the  court,  on  motion  of  coun- 
sel of  the  insurance  company,  nonsuited  the 
plaintiff  as  to  the  said  defendant  Plain- 
tiff excepted  and  appealed. 

W.  P.  Bynum,  Jr.,  G.  8.  Ferguson,  Jr.,  and 
B.  J.  Justice,  for  appellants.  Stedman  A 
Cook  and  Busbee  &  Busbee,  for  appellees. 

WALKER,  J.  (after  stating  the  case).  If 
it  is  conceded  that  O.  W.  Garr  had  the  au- 
thority, as  agent  of  the  insurance  company, 
to  agree  to  renew  the  policy,  we  yet  think  it 
is  clear  that  plaintiff  made  the  agreement 
with  him  in  his  personal,  and  not  in  his 
representative,  capacity,  and  relied  solely 
upon  Carr's  individual  promise  for  his  pro- 
tection. This  is  evident  not  only  from  what 
occurred  between  them  at  the  time  of  the 
agreement,  but  from  the  conversation  they 
had  after  the  fire,  in  which  the  plaintiff  char- 
ged Carr  with  liability  for  his  loss^  and  Oirr 
admitted  it,  and  agreed  to  answer  for  it  It 
further  appears  that  plaintiff  has  sued  Carr 
in  this  action,  and  taken  Judgment  against 
him.  If  the  agreement  with  the  plaintiff  to 
renew  the  policy  was  made  by  Carr  as  agent, 
and  he  was  acting  at  the  lime  not  for  him- 
self, but  for  and  in  behalf  of  the  company, 
who  was  disclosed  as  his  prindpai,  and  this 
was  understood  by  both  parties,  the  company 
would  be  solely  liable,  if  Carr  had  authori- 
ty to  act  for  it,  as  the  agreement  would  be 
its  own,  and  not  that  of  its  agent  Mead- 
ows  Y.  Smith,  84  N.  C.  19;  Bank  v.  Wright 
48  N.  C.  876;  McCall  ▼.  Clayton,  44  N.  a 
422;  Potts  ▼.  Lazarus,  4  N.  C.  180;  Meeker 
▼.  Glaghom,  44  N.  Y.  849;  Silver  ▼.  Jordan, 
136  Mass.  819.  In  such  a  case  we  could  not 
even  infer  that  Carr  intended  to  superadd 
his  own  liability  to  that  of  his  principal 
without  sufficient  words  in  the  agreement 
to  warrant  such  an  inference.  Meeker  ▼. 
Glaghom,  supra.  If  we  assume  that  be  was 
acting  for  the  company,  the  latter,  as  it  ap- 
pears, was  an  undisclosed  principal,  and  In 
that  view  of  the  case  the  plaintiff  may  meet 
with  another  insuperable  obstacle  to  his  right 
to  maintain  his  action  against  the  company. 
The  general  principle  is  that  when  a  person 
contracts  with  another,  who  is  in  fact  an 
agent  of  an  undisclosed  principal,  he  may, 
upon  discovery  of  the  principal,  resort  to 
him  or  to  the  agent  with  whom  he  dealt  at 
his  election.  When,  however,  he  comes  to 
a  knowledge  of  the  facts,  and  elects  to  hold 
the  agent  he  cannot  afterwards  have  re- 
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course  to  the  principal.  Eingsley  r.  DaYii» 
104  Mass.  17a  They  are  not  jointly  liable^ 
as  the  obligation  is  in  its  Tery  nature  sev- 
eral, unless  the  agent  has  by  contract  or  by 
his  conduct  added  his  own  liability  to  that 
of  his  principal,  which  is  not  the  case  here. 
The  only  question,  then,  to  be  considered  is» 
has  the  plaintiff  made  such  an  election  to 
hold  the  agent  liable  as  will  preclude  his 
resort  to  the  principal?  lliere  is  some  slight 
conflict  of  authority  upon  the  question  as 
to  what  is  sufficient  to  constitute  a  binding 
election  as  to  either  principal  or  agent  in 
such  a  case.  It  is  generally  agreed  that  the 
mere  assertion  ct  a  claim  against  one  of 
them,  without  anything  else  of  a  more  de- 
daiye  character  being  done,  or  the  bringing 
of  a  suit  against  either  one  of  them,  is  not 
sufficient;  but  it  is  established,  we  think, 
by  the  weight  of  authority,  that  if  the  cred- 
itor or  claimant  sues  the  agent  to  Judg- 
ment after  a  disclosure  of  the  facts  it  will 
be  a  condusire  election  on  his  part  to  hold 
the  agent  liable,  and  to  discharge  the  prin- 
cipal. This  principle  was  announced  in 
Priestly  r.  Femie,  8  H.  ft  0.  (Bxc.)  977,  and 
it  was  approved  hi  Kendall  v.  Hamilton,  L. 
R.  4  App.  Gases,  604,  In  which  it  is  thus 
stated  by  Lord  Cairns:  'The  person  with 
whom  he  contracts  may  sue  the  agent  or  he 
may  sue  the  principal;  but  If  he  sues  the 
agent,  and  recovers  Judgment,  he  cannot  aft- 
erwards sue  the  principal,  even  although 
the  Judgment  does  not  result  la  satisfaction 
of  the  debtr  and  convincing  reasons  are 
then  given  In  support  of- the  principle.  It 
seems  to  have  received  the  approval  of  the 
text-writers  and  of  the  courts  of  this  country. 
Pollock  on  Contracts  (let  Am.  Ed.)  p.  280;  1 
Addison  on  Contracts  (8th  Bd.)  p.  80;  Ses- 
sions V.  Block,  40  Mo.  App.  568;  Jones  v. 
Ins.  Co.,  14  Conn.  601;  Kingsley  v.  Da- 
vis, 104  Mass.  178.  In  Tuthiil  v.  Wilson,  90 
N.  Y.  428,  the  court,  referring  with  approv- 
al to  Priestly  v.  Femie,  and  holding  that 
suing  the  agent  to  Judgment  is  a  final  and 
Irrevocable  election  to  look  to  him  and  not 
to  the  principal,  says:  "The  vendor  could 
not  enforce  his  claim  against  both  the  prin- 
cipal, when  discovered,  and  the  agents  who 
contracted  in  his  behalf.  Granting  that  each 
was  liable,  both  were  not,  for  both  could  not 
be  at  one  and  the  same  tim^  since  the 
contract  could  not  be  the  personal  jcontract 
of  the  agents,  and  yet  not  their  contract; 
but  that  of  the  principal.''  When  the  cred- 
itor is  called  upon  to  elect  as  between  the 
principal  and  his  agent  Is  a  question  discuss- 
ed and  decided  in  the  leading  case  of  Thomp- 
son V.  Davenport,  17  B.  C.  L.  886  (0  Bam. 
St  Cress.  78),  the  diief  Justice  (Ixnrd  Ten- 
terden)  delivering  the  opinion  of  the  court 
That  the  plaintiff  in  this  case,  even  if  he 
did  not  contract  with  Oarr  without  any  ref- 
erence to  the  company,  and  did  not  confide  in 
him  alone,  was  put  to  his  election  when  he 
discovered  the  name  of  the  alleged  principal, 
is  a  proposition  clearly  sustained  by  the  de- 


cision in  that  case.  See,  also,  Curtis  v.  Wil- 
liamson, L.  B.  10  Q«  B.  57;  Beinliard  on 
Agency,  i  331.  After  the  course  the  plain- 
tiff has  chosen  to  pursue,  we  are  not  prepar- 
ed to  hold  that  he  can  now  recur  to  the  al- 
leged principal  for  the  satisfaction  of  his 
claim. 

We  have  not  adverted  to  the  fact  that  the 
plaintiff  did  not  pay  the  premium  for  the 
renewal  of  his  insurance  at  the  time  it  was 
due,  and  did  not  until  some  time  elapsed  aft- 
er it  should  have  been  paid,  nor  to  the  fact 
that  he  gave  no  notice  to  the  company  after 
he  had  failed  to  receive  a  renewal  policy. 
When  he  paid  the  premium  In  January,  1902, 
he  did  not  even  ask  for  a  new  policy  or  a 
certificate  of  renewal.  It  is  plain  that  by 
the  terms  of  the  policy  it  was  contemplated 
that  a  new  one  should  be  issued  at  the  time 
of  renewal,  or  at  least  a  certificate  of  some 
kind  showing  that  the  Insurance  had  been 
continued.  This  matter  was  pressed  upon 
our  attention  by  the  defendant's  counsel, 
and  the  cases  of  Croghan  v.  N.  Y.  Under- 
writer's Agency,  68  Ga.  100,  and  O'Reilly 
V.  a  li.  Ass'n,  101  N.  Y.  676,  5  N.  E.  668, 
dted  to  show  that  under  such  facts  and 
circumstances  there  can  be  no  liability  of 
the  company  to  the  plaintiff.  The  cases 
seem  to  sustain  the  contention  of  the  de- 
fendant. It  Is  sufficient,  however,  for  our 
purpose,  to  hold  merely  that  there  are  not 
sufficient  facts  upon  which  to  base  a  claim 
against  the  defendant,  the  entire  transac- 
tion showing  a  manifest  Intention  on  the 
part  of  the  plaintiff  to  rely  on  Carr  Indi- 
vidually, and  not  as  the  representative  of  the 
Insurance  company.  This  decision  renders 
It  unnecessary  to  discuss  the  contention  of 
the  plaintiff's  counsel  that  it  was  the  duty  of 
the  company  to  notify  plaintiff  of  the  termina- 
tion of  Canfs  agency.  As  a  general  rule, 
that  duty  does  devolve  upon  an  Insurance 
company,  as  was  held  In  Braswell  v.  Ins. 
Co.,  76  N.  C.  8;  but,  as  we  have  shown,  our 
case  has  not  been  brought  within  the  opera- 
tion of  the  principle  of  that  decision.  The 
question  raised  by  tho  dtf  endant  as  to  the 
failure  to  file  proofti  Is  also  necessarily  ex- 
cluded from  our  consldora^on  by  the  rea- 
son for  the  conclusion  to  which  we  have 
come.  We  have  not  been  able  to  discover 
any  error  In  the  dedslon  of  the  court  below. 

No  error. 

HOKB,  J.,  did  not  stt 


088  N.  C.  198) 
BULLIN  V.  HANCOCK  et  sL 

(Supreme  Comrt  of  North  Carolina.    April 

26,  1906.) 

CO-TXNANTS— DEBDS— COLOB   OF  TITLB— AD- 
VEBSS  POSSBSSIOIf. 

1.  Where  a  deed  to  an  heir's  interest  in  cer- 
tain real  eetate  was  executed  in  his  name  by 
one  having  no  authority  from  him,  such  deed 
passes  no  title  to  the  grantee. 
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2.  Where  land  in  controversy  was  devised  to 
two  pei'SODs  for  life,  with  remainder  in  fee  to 
the  children  of  one  of  them,  the  possession  of 
a  grantee  of  the  remainder  under  a  conveyance 
from  all  bnt  one  of  snch  heirs  could  not  become 
adverse  as  to  the  heir  not  joining  in  the  con- 
veyance until  the  death  of  both  life  tenants. 

3.  In  the  absence  of  actual  ouster,  possession 
of  a  tenant  in  common,  even  under  color  of 
title,  for  a  period  less  than  20  years,  ia  insuffi- 
cient to  bar  the  rights  of  a  co-tenant  by  adverse 
possession. 

[EM.  Note. — ^For  cases  In  point,  see  voL  45* 
Cent.  Dig.  Tenancy  in  Comment  f  48.] 

Appeal  from  Superior  Court,  Surry  Coun- 
ty; O.  H.  Allen,  Judge. 

Action  by  George  Bullln  against  Mary  S. 
Hancock  and  others.  From  a  Judgment  in 
fsTor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Petition  for  partition  heard  by  Hon.  O.  H. 
Allen,  judge,  at  August  term,  1904,  of  Surry 
superior  court.  The  matter  was  submitted 
to  the  court  for  its  decision  upon  the  follow- 
ing case  agreed:  "Nellie  Holyfleld,  being 
tbe  owner  of  tbe  land  in  controversy  in  fee, 
by  her  last  will  and  testament  devised  said 
land  to  Mima  Keile  and  Sally  Bullln  for  the 
term  of  their  natural  lives,  with  remainder 
In  fee  to  the  children  of  Sally  Bullln.  George 
Bullln,  the  plaintiff.  Is  one  of  the  said  chil- 
dren, and  was  more  that  21  years  of  age  at 
the  death  of  his  mother,  Sally  Bullln,  which 
occurred  more  than  fifteen  years  and  less 
than  twenty  years  before  the  commence- 
ment of  this  action.  Before  the  death  of 
Sally  Bullln,  to  wit,  on  the  17th  day  of  Sep- 
tember, 1879,  her  said  children  conveyed  the 
land  by  deed,  sufficient  In  form,  to  John 
Hancock,  ancestor  of  defendants,  except  the 
plaintiff,  George  Bullln,  and  the  same  was 
executed  as  to  him  as  follows:  'George  Bul- 
lln, by  L.  J.  Norman.'  That  L.  J.  Norman 
and  John  Hancock  are  both  dead,  and  no 
authority  was  given  for  L.  J.  Norman  to 
sign  George  Bullln's  name  to  the  same.  L. 
J.  Norman  was  at  that  time  clerk  of  the 
superior  court  of  said  county,  and  properly 
probated  said  deed  as  to  all  the  grantors 
except  'George  Bullln,  by  L.  J.  Norman.' 
As  to  him,  L.  J.  Norman  acknowledged  the 
execution  of  the  same  to  himself  as  clerk 
of  the  said  court,  and  ordered  the  same  to 
be  recorded,  which  was  done  at  or  about 
the  date  of  Its  execution.  On  the  27th  Feb- 
ruary, 1880,  Sally  Bullln  executed  a  deed  in 
fee  to  the  land  to  the  said  John  Hancock, 
reserving  a  life  estate  In  fifty  acres  of  the 
tract;  the  whole  tract  consisting  of  2M) 
acres.  John  Hancock  took  immediate  pos- 
session of  the  tract  of  land  at  the  date  of 
said  deed,  except  said  fifty  acres,  and  he 
took  possession  of  that  at  the  time  of  the 
death  of  Sally  Bullln,  and  remained  in  ac- 
tual possession  of  the  same  to  the  time  of 
ills  death.  The  defendants,  his  heirs  at  law, 
have  been  In  possession  ever  since  the  death 
of  their  ancestor.  The  deed  first  above  re- 
ferred to^  executed  by  the  children  of  Sally 


Bullln  to  John  Hancock,  has  since  the  be- 
ginning of  this  action  been  probated  as  to 
all  the  grantors,  and  recorded  the  second 
time;  the  execution  as  to  'George  Bullln.  by 
tu  J.  Norman,'  being  shown  by  proving  the 
handwriting  of  L.  J.  Norman."  The  court 
adjudged  tiiat  the  plaintiff  and  the  defend- 
ants are  tenants  in  common  of  the  land,  the 
plaintiff  being  the  owner  of  one  eleyenth, 
and  the  defendants  the  owners  of  the  other 
ten  elevenths,  ordered  an  actual  partition  of 
the  land,  and  adjudged  that  defendants  be 
taxed  with  the  costs.  They  excepted  and 
appealed. 

Carter  ft  Lewellyn  and  Manly  ft  Hendren, 
for  appellants.  W.  li.  Reece  and  Folger  ft 
Folger,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  The 
only  question  in  this  case  Is  whether  tbe 
plaintiff  Is  tenant  in  common  with  the  de- 
fendants of  the  land  described  in  the  peti- 
tion. It  was  properly  admitted  by  the  de- 
fendants' counsel  that  the  deed  to  John 
Hancock  did  not  pass  the  Interest  of  the 
plaintiff  in  the  land«  as  it  was  executed  in 
his  name  by  L.  J.  Norman  without  any  au- 
thority from  him.  This  being  so,  the  plain- 
tiff, upon  the  facts  of  the  case,  owns  an 
undlYlded  one-eleventh  Interest  in  the  land 
as  tenant  in  common  with  the  defendants, 
unless  he  has  lost  that  Interest  by  the  ad- 
verse possession  of  the  defendants  and  their 
ancestor,  John  Hancock,  under  color  of  title. 
It  is  stated  in  the  case  that  the  land  was 
devised  by  Nellie  Holyfield  to  Mima  Keile 
and  Sally  BuUin  for  the  term  of  their  nat- 
ural lives,  with  remainder  In  fee  to  the 
children  of  Sally  Bullln.  The  children,  ex- 
cept the  plaintiff,  conveyed  their  estate  in 
remainder  to  John  Hancock;  and  Sally  Bul- 
lln also  conveyed  her  life  estate  to  him. 
reserving  a  life  estate  In  60  acres.  He 
took  possession  in  1880  of  all  the  land  ex- 
cept the  60  acres,,  and  took  possession  of 
that  part  at  the  time  of  her  death,  and  has 
held  possession  ever  since.  Sally  Bullln 
died  within  20  years  next  prior  to  the  bring- 
ing of  this  action.  The  possession  of  John 
Hancock  and  his  heirs  could  not  become  ad- 
verse, whether  held  with  color  of  title  or 
without  it,  until  the  death  of  Sally  BuUin 
and  Mima  Keile.  It  does  not  appear  that  the 
latter  is  dead,  but  we  will  assume  that  she 
died  more  than  seven  years  before  the  ac- 
tion was  commencedt  as  the  parties  seem  to 
have  based  their  arguments  upon  that  as- 
sumption. The  possession  of  the  defendants 
and  their  ancestor  since  the  death  of  Sally 
Bullln  has  not  continued  for  20  years. 

Conceding  that  the  deed  to  John  Hancock 
is  color  of  title  as  to  the  Interest  of  the 
plaintiff,  the  defendants  must  still  fall  in 
their  contention,  as  seven  years'  adverse 
possession  by  one  tenant  in  common,  even 
under  color  of  title;  will  not  toll  the  entry 
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of  his  co-tenants;  and  tills  Is  true  although  i 
the  person  In  possession  claims  the  whole 
by  ylrtae  of  his  possession  under  a  deed 
for  the  same  from  some  of  the  tenants  In 
common,  the  possession  of  one  tenant  in 
common  being  in  law  the  possession  of  all. 
In  Day  y.  Howard*  73  N.  C.  1,  It  Is  said  by 
Pearson*  G.  J.:  "If  a  tenant  in  common 
conveys  to  a  third  person,  the  purchaser 
occupies  the  relation  of  a  tenant  In  common, 
although  the  deed  purports  to  pass  the  whole 
tract  and  he  takes  possession  of  the  whole, 
for.  In  contemplation  of  law,  his  possession 
conforms  to  his  true,  and  not  to  his  pre- 
tended, title.  He  holds  possession  for  his 
co-tenant,  and  Ib  not  exposed  to  an  action 
by  reason  of  his  making  claim  to  the  whole, 
and  having  a  purpose  to  exclude  his  fel- 
low." There  was  no  actual  ouster  of  the 
plaintiff  by  the  defendants,  and  the  law  will 
not  presume  such  an  ouster  of  a  tenant  in 
common  ftom  an  adverse  possession  by  a  co- 
tenant  for  a  time  less  than  20  years,  when 
there  has  been  no  demand  for  rents,  profits, 
or  possession,  not  even  when  the  possession 
is  held  under  color  of  title.  Though  some 
doubt  had  been  expressed  in  the  earlier 
cases,  it  was  held  in  Cloud  ▼.  Webb,  14  N. 
O.  817,  that  a  possession  of  seven  years  by 
a  tenant  in  common,  even  under  color  of 
title,  was  not  sufficient  to  bar  his  co-tenant, 
but  that  by  long-contlnned  possession — ^In 
that  case  36  years — an  ouster  might  be  pre- 
sumed, and  that  the  statate  would  run  upon 
a  presumed  ouster,  although  it  was  admit- 
ted that  no  actual  ouster  had  ever  taken 
place.  The  principle  settled  by  that  case 
has  been  followed  ever  since,  and  the  time 
for  the  presumption  of  an  ouster  from  ad- 
verse possession  in  such  a  case  fixed  at  20 
years,  which  is  the  time  prescribed  by  the 
statute  in  like  cases  for  barring  rights. 
Linker  ▼.  Benson,  67  N.  O.  160;  Covington 
V.  Stewart,  77  N.  C.  148;  Neely  v.  Neely,  79 
N.  O.  478.  In  Caldwell  ▼.  Neely,  81  N.  0. 
114^  it  was  held  (following  Oloud  v.  Webb) 
that  the  ouster  of  one  tenant  in  common  of 
land  by  a  co-tenant  will  not  be  presumed 
from  an  exclusive  use  of  the  common  prop- 
erty and  the  appropriation  of  its  profits  to 
his  own  use  for  a  less  period  than  20  years, 
and  the  result  is  not  changed  when  one  en- 
ters to  whom  a  tenant  in  common  has  by 
deed  attempted  to  convey  the  entire  tract 
That  case  is  decisive  of  this  one,  and  it  has 
been  approved  many  times  since  in  cases 
presenting  the  same  state  of  facts.  Ward 
V.  Farmer,  92  N.  a  03;   Hicks  ▼.  Bullock, 

96  N.  O.  164,  1-  8.  B.  629;   Page  ▼.  Branch, 

97  N.  a  97,  1  S.  B.  625,  2  Am.  St  Rep.  281; 
Breden  v.  McLaurin,  98  N.  C.  807,  4  &  B. 
136;  Roscoe  v.  Lumber  Oa,  124  N.  O.  42,  82 
S.  B.  389. 

His  honor's  ruling  was  in  accordance  with 
this  well-settled  principle^  and  was  there- 
fore clearly  right. 

Affirmed, 


(138  N.  C.  660) 

STATE  V.  HATES. 

(Supreme  Court  of  North  Carolina.    April 

25,  1906.) 

BAPI— EVIDSIf CE  —  CBOSS-SXAinif ATIOIf    AS    TO 
CONTENTS   or   LETTBB. 

In  a  prosecution  for  rape,  defendant  was 
entitled,  on  cross-examination  of  prosecutrix,  to 
inquire  as  to  the  contents  of  a  letter  written 
by  prosecutrix  to  defendant  after  the  alleged 
rape,  and  tending  to  show  that  the  act  of  inter- 
course was  voluntary  on  the  part  of  prosecu 
trix;  the  letter,  although  in  the' possession  oi 
defendant's  counsel  at  tile  time,  not  being  the 
only  evidence  of  its  contents. 

[Ed.  Note.-— For  cases  in  point,  see  voL  14, 
Cent  Dig.  Crimhial  Law,  f  854.] 

Appeal  from  Superior  Court,  Boheson 
County;  Ward,  Judge. 

C.  B.  Hayes  was  convicted  of  rape,  and 
appeals.    Reversed. 

John  D.  Shaw,  Jr.,  and  R.  B.  Lee,  for  ap- 
pellant The  Attorney  General,  for  the 
State. 

BROWN,  J.  The  prosecutrix,  Mary  In- 
man,  was  examined  as  a  witness  for  the 
state,  and  said,  in  substance,  that  the  alleged 
assault  occurred  at  her  mother's  house  on 
Thursday,  June  30,  1904;  that  at  the  time 
the  prisoner  came  to  her  mother's  house,  and 
saw  the  prosecutrix  in  the  parlor;  that  he 
shut  the  door  and  locked  it;  and,  after  giv- 
ing aU  the  details,  prosecutrix  states  that  the 
prisoner  forced  her,  while  standing  up,  to 
have  sexual  intercourse  with  him.  On  cross- 
examination  she  stated  that  she  made  no 
outcry  because  she  was  afraid  the  prisoner 
would  kill  her,  as  he  was  armed  with  a  pistol 
and  threatened  to  use  it  The  prosecutrix 
further  testified  that  she  went  to  chmrch  on 
Sunday  night;  that  she  saw  the  prisoner, 
and  he  handed  hv  a  note.  She  states  that 
she  did  not  read  the  note,  bat  stuck  it  in 
her  belt  and  kept  it  there  during  the  service^ 
and  then  put  it  in  her  bureau  drawer,  after- 
wards tried  to  read  it,  could  not  do  it,  and 
tore  it  up;  that  she  got  another  note  from 
prisoner  on  Monday  morning,  and  wrote  him 
a*  letter  on  Tuesday.  She  further  states  that 
she  told  the  prisoner  in  this  note  which  she 
wrote  him  on  Tuesday  morning  that,  **tt  I 
would  deliver  myself  up  to  him  for  five 
minutes,  he  had  promised  to  let  me  alone. 
I  told  him  in  the  note  that  I  trusted  him,  and 
expected  him  to  keep  his  ivomise.**  Prose- 
cutrix admits  that  she  ate  a  watermelon  with 
the  prisoner  on  Monday  afternoon.  She  tes- 
tified on  eroes-examinatioB  that,  while  eating 
the  watermelon,  prisoner  asked  her  to  have 
intercourse  with  him  again.  ''I  said  I  would 
have  to  ask  my  mother,  and  he  proposed  that 
we  ask  her  together."  Prosecutrix  farther 
says  that  on  Monday  night  she  went  oat  to 
the  kitchen  and  had  sexual  intercourse  with 
the  prisoner,  and  that  her  mother  knew  that 
she  was  in  the  kitchen  with  him.  She  also 
states  that  the  had  intercourse  again  with 
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the  prisoner  on  Wednesday  night,  and  that 
her  mother  knew  she  was  in  the  kitchen  with 
him  on  that  night  The  prosecutrix  claims, 
however,  that  these  several  acts  of  inter- 
course succeeding  the  first  were  brought 
about  by  fear  of  the  prisons,  and  by  threats, 
intimidation,  and  force  on  his  part  Upon 
cross-examination,  prisoner's  counsel  asked 
the  witness  the  following  question:  "Did  you 
not  In  your  letter  of  Tuesday,  say  to  Hayes 
that  you  could  not  see  him  again?"  State 
objected.  The  objection  was  sustained,  and 
prisoner  excepted.  It  is  stated  in  the  case 
that  this  letter  of  Tuesday,  which  the  prose- 
cutrix wrote  the  prisoner,  was  then  in  court 
and  in  the  hands  of  the  prisoner's  counsel 
at  the  time  the  question  was  asked.  The 
prisoner's  counsel  was  doubtless  attempting 
to  bring  out  the  whole  of  the  contents  of 
the  letter. 

In  refusing  to  admit  this  testimony,  we 
think  his  honor  committed  error.  The  pris- 
oner had  a  right  to  cross-examine  the  prose- 
cutrix as  to  the  contents  of  this  letter.  The 
letter  was  purely  collateral  to  the  matter 
at  issue  before  the  court  and  it  did  not  re- 
quire that  the  letter  should  be  introduced  as 
the  only  legal  evidence  of  its  contents.  In- 
asmuch as  it  was  written  by  the  prosecutrix 
herself,  it  was  competent  to  draw  out  of  her 
personally  all  the  contents  of  that  letter,  for 
the  purpose  of  showing  that  the  sexual  rela- 
tions between  her  and  the  prisoner  were  vol- 
untary on  her  part  and  were  not  brought 
about  by  fear  and  the  overpowering  intimi- 
dation of  th^  prisoner.  The  prisoner  would 
not  be  required  to  offer  the  letter  itself  as 
evidence  if  he  could  elicit  the  facts  therein 
from  the  state's  witness.  We  can  easily 
see  tiiat  it  would  be  a  perfectly  legitimate 
and  very  effective  method  of  getting  before 
the  jury  the  facts  alleged  to  have  been  con- 
tained in  the  letter  of  prosecytrix  by  draw- 
ing them  out  of  the  prosecutrix  herself  on 
cross-examination.  State  v.  Ferguson,  107 
N.  O.  841,  12  S.  B.  574. 

Upon  a  careful  consideration  of  all  the  tes- 
timony in  this  case,  while  it  may  be  possibly 
sufficient  to  be  submitted  to  the  jury,  we 
cannot  refrain  from  expressing  the  hope  that 
upon  another  trial,  inasmuch  as  the  prison- 
er's life  is  at  stake,  the  state  will  be  able 
to  strengthen  the  case  made  out  on  the  first 
trial,  if  a  verdict  of  guilty  of  a  capital  felony 
should  l>e  insisted  upon  by  the  solicitor.  In 
this  connection  we  will  call  attention  to  the 
language  of  Sir  Matthew  Hale  in  his  Pleas 
of  the  Crown,  vol.  1,  p.  696;  "It  is  true,  rape  is 
a  most  detestable  crime,  and  therefore  ought 
severely,  impartially,  to  be  punished  with 
death;  but  it  must  be  remembered  that  it  is 
an  accusation  easy  to  be  made,  hard  to  be 
proved,  but  harder  to  be  defended  by  the 
party  accused,  though  never  so  innocent" 
He  then  gives  account  of  two  trials  for  rape 
which  took  place  before  him  at  the  Suffolk 
assizes,  and  says:  **I  only  mention  these  in- 
stances that  we  may  be  the  more  cautious 


upon  trials  of  offenses  of  this  nature,  wherein 
the  court  and  Jury  may  with  so  much  ease 
be  imposed  upon  without  great  care  and  vig- 
ilance, the  helnousness  of  the  offense  many 
times  transporting  the  judge  and  jury  with 
so  much  indignation  that  they  are  ov^hast- 
ily  carried  on  to  the  conviction  of  the  person 
accused  thereof  by  the  confident  testimony  of 
sometimes  false  and  malicious  witnesses.** 
New  triat 

(138  N.  G.  am 

BARP  ▼.  MINTON. 

(Supreme  Court  of  North  Carolina.    AprO 

25,  1905.) 

JUDGICBNTS— OOIXATSaAL    ATTAOK— FRAUD. 

Where  plalntififs  cow  was  sold  to  defend- 
ant  under  a  judgment  recovered  against  plain- 
tiff, she  could  not  imjpeaeh  the  judgment  for 
fraud  in  an  action  agamst  defendant  to  recover 
the  cow.  The  judgment  being  voidable  only, 
was  not  subject  to  collateral  attack. 

Appeal  from  Superior  Court,  Wilkes  Coun- 
ty; W.  R.  Allen,  Judge. 

Action  by  Dorlnda  Barp  against  L.  !«.  Min- 
ton.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.    Reversed. 

This  was  a  dvil  action  tried  in  the  supe- 
rior court  of  Wilkes  county  upon  appeal  from 
the  judgment  of  a  justice  of  the  peace.  The 
plaintiff  alleges  that  she  is  the  owner  of  a 
cow,  and  that  the  defendant  is  in  the  wrong- 
ful and  unlawful  possession  of  her.  The  de- 
fendant admits  the  possession  of  the  cow, 
but  denies  that  his  possession  is  wrongful 
and  unlawful,  and  av^s  that  he  Is  an  inno- 
cent purchaser  for  value.  It  appears  from 
the  record  that  the  defendant  purchased  the 
cow  from  one  Cranor,  who  came  into  posses- 
sion of  her  by  virtue  of  a  judgment  secured 
by  him  in  an  action  brought  before  a  justice 
of  the  peace  against  Dorinda  Barp,  the  plain- 
tiff in  this  action,  to  recover  possession  of  the 
cow.  In  the  present  action  this  judgment 
was  introduced  and  relied  on  by  the  defend- 
ant to  establish  his  right  to  the  possession 
of  the  cow. 

.  The  court  submitted  the  following  Issues: 
"(1)  Is  the  plaintiff  owner  of  the  property  in 
dispute?  Ans.  Yes.  (2)  What  was  the  value 
of  the  cow?  Ans.  $25.  (8)  Was  the  judg- 
ment upon  which  the  defendant  relies  pro- 
cured by  fraud?    Ans.  Tes.** 

From  a  judgment  for  the  plaintiff  the  de> 
fendant  appealed  to  this  court 

Finley  &  Hendren,  for  appellant 

BROWN,  J.  The  defendant  excepts  to  the 
submission  of  the  third  issue,  as  to  finud  in 
the  procurement  of  the  judgment  In  Cranor 
V.  Barp,  and  to  the  admission  ct  certain  testi- 
mony, and  parts  of  his  honor's  charge  re- 
lating to  that  issue.  The  defendant's  ground 
of  objection  to  the  issue*  the  evidence,  and 
the  charge  is  the  same;  that  Is,  that  a  judg- 
ment cannot  be  collaterally  attacked  for  fraud, 
but  it  must  be  impeached*  if  at  all,  by  an 
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Independent  action.  We  do  not  deem  it  nee- 
enacy  to  consider  these  exceptions  separate- 
ly. We  tblnk  that  his  honor  committed  error 
tn  submitting  the  issue  to  the  Jury,  and  it 
follows  that  the  admission  of  evidence  and 
his  honor's  charge  in  regard  thereto  are  like- 
wise erroneous.  It  is  well  settled  by  this 
court  that  it  is  not  permissible  for  a  party 
to  attack  a  judgment  in  a  collateral  proceed- 
ing on  account  of  fraud.  When  a  Judgment 
is  attacked  for  fraud  the  proper  remedy  is  by 
a  motion  In  the  cause,  if  the  action  Is  then 
pending;  but,  if  it  has  been  ended  by  final 
Judgment,  an  independent  action  must  be  in* 
atituted.  Carter  ▼.  Bountree,  109  N.  O.  29, 
18  8.  B.  716;  Smith  r.  Gray,  118  N.  O.  811, 
21  S.  B.  200;  Burgess  y.  Kirby,  94  N.  O.  075. 

In  the  case  before  us  the  Judgment  is  at- 
tacked fbr  fraud  In  its  procurement  At 
most,  it  is  only  voidable  for  an  irregularity 
not  apparent.  It  is  not  such  an  hregularity 
as  to  render  the  Judgment  absolutely  void; 
hence  it  cannot  be  attacked  collaterally,  but 
ft  must  be  impeached,  if  at  all,  by  a  sepa- 
rate proceeding  instituted  for  that  purpose. 
Burgess  y.  Klrby,  supra;  Neville  v.  Pope,  95 
N.  a  846;  Brittaln  v.  Mull,  09  N.  0.  483,  6  8. 
B.  882.  If  it  is  contended  that  the  summons 
In  the  case  of  Oranor  v.  Barp  was  improperly 
or  irregularly  served,  or  that  defendant  was 
sick  and  could  not  attend  the  trii^l,  her  rem- 
edy was  to  move  in  that  cause  before  the 
Justice  to  set  aside  the  Judgment 

We  are  of  opinion  that  in  submitting  the 
issue  as  to  fraud  in  the  procurement  of  the 
Judgment  in  Oranor  v.  Barp,  and  admitting 
evidence  and  instructing  the  Jury  in  regard 
thereto,  his  honor  committed  error,  f6r  wliich 
there  must  be  a  new  triaL 


(1S8  N.  C.  219) 

In  re  SPBASB  FBBRl 

Appeal  of  POINDEXTER  &  00. 

(Supreme  Ooort  of  North  Oarolfaia.    April 

25,  1905.) 

RRBIES— FBAIfCHISSS— CONSTTTUTIONAL  LAW— 
8FCCIAL  ACTS  —  VALIDITT  —  BBSTBICTIONS  — 
OOMPmifO  VKBRIKS—OOUNTT  C01QCI88I0NEB8 
— ^POWEBS. 

1.  Oonst  art  7.  f  2,  giving  the  Bupervision 
and  control  of  schools,  roads,  bridges,  etc.,  to 
county  commissioners,  does  not  deprive  the  Leg- 
Islature  of  the  power  to  pass  a  special  act 
(Laws  1895,  p.  2^5,  c  222)  authorizing  certain 
persons  to  establish  a  public  ferry  at  a  certain 

Kint  for  30  years,  and  declaring  that  It  should 
unlawful  for  any  person   to  establish  any 
other  ferry  within  1^  miles  thereof. 

2.  Laws  1895,  p.  295,  c.  222,  granting  a  spe- 
cial ferry  franchise,  and  declaring  that  it  should 
be  unlawful  for  any  person  to  establish  any 
other  ferry  within  1^  miles  thereof,  was  a 
restriction  on  the  general  power  conferred  on 
county  commissioners  bv  Code,  f  2014,  to  "ap- 
point and  settle  ferries";  so  that  county  com- 
mL^isioners  had  no  power  to  grant  a  permit  for 
a  ferry  within  the  prohibited  distance. 

Appeal  from  Superior  Court;  Forsyth  Coun- 
ty;  O.  H.  Allen,  Judga 
60  S.B.— 40 


Application  t^  fito^ase  ft  Co.  to  the  coun- 
ty conmiisslonerB  of  Forsyth  county  to  per- 
mit the  establishment  of  a  ferry  across  the 
Yadkin  river  near  Donnaha,  to  which  peti- 
tion Poindexter  &  Co.  filed  objections.  Aft- 
er hearing,  the  petition  was  granted,  and 
from  an  order  of  the  superior  court  affirming 
the  commissioners'  Judgment,  Poindexter  & 
Co.  appeal.    Action  dismissed. 

F.  T.  Baldwin  and  Manly  &  Hendren,  for 
appellants.    Watson  ft  Buxton,  for  appellee. 

CLARK,  a  J.  By  chapter  222,  p.  286, 
Laws  1Q95,  Poindexter  ft  Co.  vrere  author- 
ized to  establish  a  public  ferry  near  Donna- 
ha Station,  on  the  Yadkin  river,  for  the  term 
of  80  years,  ''subject  to  the  general  law, 
rules,  and  regulations  governing  such  fer- 
ries." By  section  8  of  said  act  (page  298)  it 
Is  provided,  "It  shall  be  unlawful  for  any 
person  to  establish  any  other  ferry  vdthin 
1%  miles  of  said  ferry."  This  is  a  petition 
by  Spease  to  the  county  commissioners  to 
allow  him  to  establish  a  ferry  within  the 
forbidden  distance,  heard  on  appeal  in  the 
superior  court 

There  can  be  no  question  as  to  the  pow- 
er of  the  General  Assembly  to  pass  this  stat- 
ute. In  Harrington  v.  Neuse  River  Ferry 
Co.,  68  N.  C,  at  page  173,  it  was  held  that 
the  Legislature,  under  the  power  of  eminent 
domain,  has  the  power  to  grant  the  franchise 
of  a  ferry  by  a  special  act,  as  well  as  to  ex- 
ercise such  authority  by  a  general  statute 
vesting  the  usual  exercise  of  such  power  in 
the  county  commissioners,  and  that  article 
7,  f  2,  of  the  Constitution,  giving  the  super- 
vision and  control  of  schools,  roads,  bridges, 
etc.,  to  the  county  commissioners,  does  not 
deprive  the  Qeneral  Assembly  of  the  power 
of  special  legislation  over  those  subjects. 
For  a  stronger  reason  this  is  so  since  by  the 
amendment  to  article  7  (section  14)  in  1875 
the  Legislature  is  authorized  to  "modify, 
change,  or  abrogate  any  and  all  provisions*' 
of  that  article  except  sections  7,  9,  and  18. 
"A  fOrry  franchise  may,  of  course,  like  any 
other  franchise,  be  granted  by  a  special  stat- 
ute." 12  A.  ft  B.  Enc.  (2d  Bd.)  1092.  The 
power  to  authorize  ferries  resides  in  the  Leg- 
islature, but  it  may,  when  it  chooses,  exer- 
cise it  through  county  commissioners  or  oth- 
er subordinate  boards.  Carrow  v.  Toll 
Bridge  Co.,  61  N.  C.  119;  12  A.  ft  B.  Bnc. 
(2d  Ed.)  1090,  and  cases  in  the  notes  there- 
to; 2  Famham,  Waters,  f  290.  ''The  grant 
of  such  right  to  an  inferior  tribunal  does  not 
deprive  the  Legislature  of  the  right  to  exer- 
cise the  authority  itself  if  it  wishes  to  do 
so."  2  Famham,  Waters,  f  290 ;  12  A.  ft  B. 
Bnc.  (2d  Bd.)  1093 ;  Wright  v.  Nagle,  101  U. 
S.  791,  25  L.  Bd.  921 ;  Chapin  v.  Crusen,  81 
Wis.  209;  Blake  v.  McCarthy,  56  Miss.  654L 
"A  very  common  restriction  is  to  ordain  that 
no  ferry  shall  be  established  within  a  spec- 
ified distance  of  an  existing  one."  2  Fam- 
ham Waters,  i  291,  and  cases  cited.    "Con- 
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stitatioiial  provUdons  against  the  granting  of 
monopoUes  do  not  apply  to  the  granting  of 
such  franchises,  and  the  grant  may  be  ex- 
duslye  at  the  pleasure  of  the  Legislature.** 
2  Farnham,  f  805,  dtlng  Charles  River 
Bridge  v.  Warren,  7  Plck«  844,  and  numerous 
other  cases.  The  power  to  establish  ferries 
"Is  one  of  the  attributes  of  sovereignty  which 
Is  to  be  exercised  by  the  Legislature  itself, 
or  by  any  agent  whom  that  body  may  an- 
thorlze  to  act  for  it"  (Carrow  v.  Toll  Bridge 
Co.,  61  N.  C.  119),  the  opinion  going  on  to 
quote  that  under  Revised  Code,  c.  101,  f 
30,  other  ferries  were  forbidden  within  ten 
miles  (now  five  miles — Code,  f  2049),  unless 
authorized  by  the  county  court  (now  county 
commissioners),  which  it  can  do  "no  matter 
how  near  the  former,  which  the  public  con- 
venience may  require,  and  of  that  the  coun; 
ty  court  is  the  sole  Judge.  But  this  power 
of  the  court  is  necessarily  subordinate  to  that 
of  the  Legislature,  and  wherever  that  body 
prohibits  the  grant  of  the  franchise  of  a  fer- 
ry or  tollbrldge  by  the  county  court  at  any 
particular  place  it  puts  an  end  to  the  court's 
power  of  granting  such  franchise  at  that 
place." 

The  only  remaining  question  Is  whether 
the  provision  of  section  8  of  the  act  making 
it  ''unlawful  for  any  person  to  establish  any 
other  ferry  within  one  and  a  half  miles"  was 
a  restriction  upon  the  general  i)ower  confer- 
red upon  the  county  commissioners  under 
Code,  S  2014,  "to  appoint  and  settle  ferries." 
If  it  was  not,  then  the  provision  was  a  vain 
thing,  for  under  Code,  f  2049,  no  one  could 
establish  such  ferry,  without  permission  of 
the  county  commissioners,  within  five  miles. 
The  legislative  prohibition  of  any  other  fer- 
ry within  a  mile  and  a  half  of  this  ferry, 
established  by  Itself,  was  a  prohibition  of 
any  ferry  by  any  authority,  or  it  meant  noth- 
ing. That  the  statute  meant  this  is  recog- 
nized in  the  above-cited  case  and  in  all  oth- 
ers construing  special  acts  creating  ferries. 
In  Robinson  v.  Lamb,  126  N.  C,  at  pages 
495,  497,  36  S.  B.  29,  where  there  was  a  sim- 
ilar special  act,  passed  in  1873-74,  conferring 
the  right  of  a  ferry  upon  the  heirs  of  Sam- 
uel D.  Lamb  for  30  years,  with  a  similar  pro- 
vlBlon  that  "no  other  bridge,  boat,  or  feny 
shall  be  established  within  three  miles  of 
the  one  allowed  by  said  act,"  the  court  said: 
"The  provision  of  the  Legislature  of  1873- 
74  that  other  ferries  or  bridges  would  not  be 
allowed  within  three  miles  thereof  was  sim- 
ply legislation  restricting  the  general  power 
of  the  county  commissioners  given  by  the 
Code,  S  2014  (and  previous  legislation  there 
summed  up)  to  authorise  public  ferries  wher- 
ever they  saw  fit" 

That  public  ferries  are  not  monopolies,  but 
franchises  granted  in  consideration  of  pub- 
lic services  (Smith  v.  Harklns,  38  N.  a  619, 
44  Am.  Dec  83),  and  that  there  is  the  cor- 
relative duty  devolved  upon  the  grantees,  as 
common  carriers,  to  serve  the  public  and  un- 
der public  regulations,  of  their  charges  and 


duties,  has  been  uniformly  held  from  the 
earliest  times^  and  in  all  Jurisdictions  (2 
Famham,  Waters,  f  283;  Taylor  v.  Ball- 
road,  49  N.  a  281),  in  which  last  the  exclu- 
sive privileges  of  ferrymen  are  discussed  by 
Pearson,  J.  No  case  has  ever  denied  this. 
Such  rights  existed  at  common  law.  8  Blk. 
Com.  219.  There  has  been,  at  times,  a  con- 
test whether,  when  the  grant  has  been  by 
special  act,  and  contained  exclusive  privi- 
leges, such  grant  was  a  contract  or  merely 
a  revocable  franchise.  In  Bridge  Co.  ▼.  Com- 
missioners, 81  N.  C  491,  where  the  special 
act  was  passed  prior  to  the  Constitution  of 
1868,  the  court  doubted  that  the  General  As- 
sembly had  the  power  by  an  irrevocable 
grant  or  contract  to  deprive  the  state  In  any 
case  of  the  benefit  of  increased  facilities  for 
transit  over  its  public  waters  when  required 
by  increase  in  trade  and  business,  and  held 
that  an  exclusive  right  of  ferry  for  three 
miles  on  each  side  of  the  ferry  granted 
(which  was  opposite  a  large  town)  was  rev- 
ocable by  the  Legislature;  else  it  would 
be  a  monopoly,  forbidden  by  the  Constitu- 
tion. To  same  purport,  McBee  r.  Bailroad, 
47  N.  C.  18&  In  Robinson  r.  Lamb»  126  N. 
a  497,  36  8.  B.  29,  the  court  held  without 
any  restriction  that  all  special  acts  estab- 
lishing ferries  were  "simply  licenses,  revo- 
cable at  the  will  of  the  Qeneral  Assembly," 
and  not  contracts.  Bridge  Ck>.  v.  Bridge  Co.. 
138  U.  S.  287,  11  Sup.  Ct  801,  84  L.  Bd.  967; 
Williams  v.  Wlngo,  177  U.  8.  601,  20  Sup.  Ct 
793,  44  L.  Bd.  906.  The  Cteneral  Assembly, 
by  the  statute  here  in  question,  chapter  222, 
p.  295,  Laws  1895,  conferred  upon  Polndexter 
&  Co.  the  exclusive  right  to  operate  a  ferry 
at  Donnaha  for  30  years,  and  provided  **lt 
shall  be  unlawful  for  any  person  to  establish 
any  other  ferry  within  one  and  a  half  miles" 
thereof.  The  county  commissioners  certain- 
ly could  not  make  it  lawful  for  any  perscm 
to  do  so  contrary  to  the  statute.  As  to  this 
matter  the  General  Assembly  exercised  its 
own  Judgment  as  to  what  the  public  inter- 
ests required,  and  to  the  extent  of  this  act 
abridged  the  general  powers  conferred  upon 
the  county  commissioners.  Such  act  is  sub- 
ject to  repeal  by  any  subsequent  Legislature, 
but  not  by  the  board  of  county  commission- 
ers of  Yadkin.  Had  the  county  commission- 
ers, instead  of  the  Legislature,  granted  the 
franchise  to  Polndexter  &  Ca,  it  would  have 
been  exclusive  (Broadnax  v.  Baker,  94  N.  C 
678,  55  Am.  Rep.  633)  for  five  miles  on  each 
side,  Instead  of  one  and  a  half  miles,  and 
would  have  been  for  all  time  instead  of  thir- 
ty years,  unless  and  until  a  subsequent  board 
of  county  commissioners  (or  an  act  of  the 
Legislature)  should  discontinue  it,  or  estab- 
lish another  at  a  shorter  dlstapce.  T^oll 
Bridge  Co.  v.  Flowers,  110  N.  C.  881,  14  8. 
B.  918.  The  only  object  of  taking  a  legisla- 
tive grant  limited  to  30  years*  and  restrict- 
ed to  one  and  a  half  miles,  was  protection 
against  interference  by  the  county  commis- 
sioners, under  their  powers  under  the  gen- 
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eral  Btatnte,  Code,  R  2014,  2038,  2049.  While 
the  act  conferring  a  grant  upon  Polndezter  & 
Go.  specifies  that  the  ferry  "shall  be  in  all 
respects  a  pnblic  ferry,  and  subject  to  the 
general  law,  rules,  and  regulations  goyeming 
such  ferries,**  this  could  not  mean  to  nega- 
tlTe  the  grant  by  subjecting  its  duration  or 
its  distance  from  competing  ferries  to  the 
general  law.  Those  were  the  sole  benefits 
sought  for  and  conferred  by  the  special  stat- 
ute, and  are  subject  to  repeal  by  the  power 
that  conferred  them,  but  by  that  authority 
alone.  The  county  commissioners  had  no 
jurisdiction  to  entertain  the  petitioners'  pro- 
ceeding to  establish  another  ferry  within 
the  distance  prohibited  by  the  act  of  the 
Legislature  within  the  time  prescribed  by  it 
Action  dlsmlfiflftli 


(138  N.  C.  209) 

PARKER  Y.  FBNWIGK. 

(Supreme  Court  of  North  Carolina.    April  25, 

1906.) 

S^I.E8  —  BBEAOH  OF  OONTBACT  —  WABBANTT — 
WAIVER—INSPBCTION—ACCEPTANCB— ACTIONS 
— FBOOF—MEASTTBE  OF  DAMAGES. 

l.Thft  vendee  under  a  contract  for  the  sale 
of  a  machine  of  a  specified  description  Is  enti- 
tled to  a  reasonable  time  to  investigate,  to 
discover  any  such  defects  in  the  machine  as  are 
covered  by  the  contract. 

[Bd.  Note. — ^For  cases  in  pQint,  Me  voL  48, 
Cent.  Dig.  Sales,  f S  403,  404.] 

2.  In  an  action  on  a  contract  for  the  sale  of 
a  machine  of  a  specified  description,  a  contro- 
versy as  to  the  unqualified  acceptance  thereof  by 
the   vendee   is  for   the  jury. 

8.  Where,  under  a  contract  for  the  sale  of 
a  machine  of  a  specified  description,  the  vendee 
accepted  the  same  after  inspection  and  discov- 
ery of  the  defects  complained  of,  and  used  it 
for  two  years  without  any  suggestion  of  a  de- 
fect, other  than  that  discovered  upon  its  re- 
ceipt, he  waived  any  claim  for  damages  by  rea- 
son of  such  defects. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  48, 
Cent.  Dig.  Sales,  U  456-468.f 

4.  A  warranty  of  soundness  of  personal  prop- 
erty may  be  sued  on  by  the  vendee  thereof,  as 
collateral  to  the  contract  of  purchase. 

6.  In  an  action  on  a  vrarranty  of  soundness 
of  persona]  property,  either  instituted  by  the 
vendee  thereof,  ns  plaintiff,  for  breach*  or  set 
up  by  way  of  cross-action  or  counterclaim,  he  is 
required  to  prove  only  the  contract  of  war- 
ranty, breach  thereof,  and  his  damages. 

6.  The  true  measure  of  damages  for  breach 
of  a  contract  for  the  sale  of  a  machine  of  a 
specified  description  is  the  difference  between 
the  value  of  the  property  received  and  what  It 
would  have  cost  the  vendee  to  purchase  such 
machinery  as  that  described  in  the  contract  and 
warranty. 

[Eid.  Note. — For  cases  In  point,  see  voL  43, 
Cent.  Dig.  Sales,  SS  1284-1287.] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty; E.  B.  Jones,  Judge. 

Action  by  C.  W.  Parker  against  J.  B.  Fen- 
wick.  From  a  Judgment  on  the  verdict, 
plaintiff  appeals.    New  trial. 

Plaintiff,  being  a  resident  of  Kansas,  sold 
to  the  defendant,  a  resident  of  Forsyth 
county,  in  this   state,   one   merry-go-round. 


with  attachments,  for  the  sum  of  $2,000;  de- 
fendant paying  $1,000  cash,  and  giving  his 
promissory  notes,  payable  monthly,  for  the 
balance.  To  secure  said  notes,  defendant 
executed  a  chattel  mortgage  on  the  property. 
A  contract  was  made  by  correspondence  be- 
tween the  parties,  all  of  which  is  set  out  in 
the  record.  The  property  was  shipped  to  the 
defendant  on  March  23,  1901,  and  received 
on  April  6th.  Defendant  wrote  plaintiff  on 
April  13,  1901,  that  the  property  had  arrived, 
and  mentioned  several  defects,  ete.,  in  re- 
gard to  which  they  had  some  correspondence. 
On  April  24th  defendant  wrote  to  plaintiff: 
''The  machine  Is  running  all  right  and  the 
shooting  gallery  draws  out  the  best  people  in 
the  city;  am  much  pleased  with  it."  On 
May  6th  he  wrote  plaintiff,  inclosing  $100 
for  note  due  June  1st,  and  inquiring  as  to 
the  lowest  amount  he  would  take  for  the  10 
notes  unpaid.  A  correspondence  was  carried 
on  between  the  parties  in  regard  to  the  pay- 
ment of  the  notes  as  they  fell  due.  There 
was  no  suggestion  in  any  of  the  letters  of 
any  defect  in  the  machine  until  Just  before 
the  date  of  the  summons,  April  7,  1903.  The 
defendant  continued  to  make  payments  until 
they  aggregated  something  over  $1,400,  leav- 
ing a  balance  due  at  the  institution  of  this 
suit  of  $795.  Defendant,  by  way  of  coun- 
terclaim, alleged  that  the  plaintiff  represented 
that  the  machine  and  its  appurtenances  were 
of  the  very  best  make  and  up  to  date,  the 
best  of  its  kind  on  the  market,  and  that  he 
was  induced  by  such  representations  to  agree 
to  pay  therefor  the  sum  of  $2,000;  that  it 
was  not  a  good  machine  and  up  to  date,  but, 
on  the  contrary,  was  old-fashioned  and  out 
of  date,  and  could  not  do  the  work  as  repre- 
sented by  plaintiff;  and,  that  by  reason  of 
the  false  representationB  made  by  plaintiff, 
defendant  had  been  damaged  In  excess  of  the 
balance  due  in  the  sum  of  $600.  To  this 
counterclaim  plaintiff  filed  a  reply  denying 
the  material  allegations. 

The  court  submitted  the  following  issues 
to  the  Jury:  **(%)  What  amount,  if  any,  is 
defendant  indebted  to  plaintiff  upon  notes 
sued  on  and  described  in  complaint?  Ans. 
$796.0a  (2)  What  amount,  if  any,  is  plain- 
tiff Indebted  to  defendant  upon  counterclaim 
set  up  in  the  answer?  Ans.  $962.  (3)  What 
is  the  value  of  said  property  described  in 
complaint  now?  Ans.  $200.  (4)  Is  the  plain- 
tiff the  owner  and  entitled  to  the  possession 
of  the  property  described  in  the  complaint? 
Ans.  No." 

The  correspondence  between  the  parties 
was  put  in  evidence,  and  plaintiff  testified 
that  the  machine  was  delivered  according  to 
contract,  and  complied  with  the  representa- 
tions. Defendant  testified  in  regard  to  the 
defects  which  he  said  he  discovered  very 
soon  after  putting  the  machine  to  work.  In 
his  answer  he  says:  ''Soon  after  its  arrival 
here,  after  defendant  had  paid  as  much  as 
$1,400  on  the  machine,  being  entirely  igno- 
rant of  the  operation  of  machines  of  this 
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character,  he  ascertained  it  was  an  old-f  ash- 
ionedt  out  of  date  machine,  which  could  not 
do  the  work  that  it  was  represented  to  him 
by  the  plaintiff  to  do,  and  that  by  reason  of 
the  fraudulent  representations  he  was  in- 
duced to  part  with  liis  money." 

L.  M.  Swlnk,  for  appellant  Watson,  Box- 
ton  &  Watson,  for  appelleew 

CONNOR,  J,  (after  stating  the  facts).  We 
have  carefully  read  the  correspondence  which 
constitutes  the  contract  between  plaintiff  and 
defendant  We  fail  to  And  any  suggestion 
from  defendant  that  the  machine  was  not 
as  represented  by  plaintiff,  except  that  in  his 
letter  of  April  18,  1901,  he  mentioned  that 
some  injury  was  done  to  the  organ  l^  the 
movement  of  the  engine  on  the  cars,  tliat 
there  was  no  flag  pole  or  pulleys,  and  that 
the  outfit  was  short  two  tent  poles.  After 
mentioning  these,  he  says:  **!  had  great 
trouble  in  putting  the  machine  up  and  get- 
ting it  to  run  a  track,  but  have  overcome  all 
that  now  and  do  not  expect  any  more  trouble. 
You  ought  to  make  good  all  things  that  are 
short  I  am  pleased  with  everythii^  but 
tent  which  was  torn  in  several  places."  He 
then  proposed  to  act  as  agent  for  the  plain- 
tiff in  the  sale  of  these  machines.  He  also 
said  that  as  soon  as  he  could  do  some  busi- 
ness, he  will  want  another  shooting  gallery. 
In  the  same  letter  he  says  that  his  shooting 
gallery  is  drawing  out  the  best  people,  so  far. 
Plaintiff  promptly  replied  to  this  letter,  not- 
ing the  complaints  made,  to  which  defend- 
ant responded  on  April  24th  that  the  machine 
was  then  running  all  right  and  that  he  was 
much  pleased  with  it  After  these  letters, 
we  find  no  further  complaint  in  regard  to  the 
matters  referred  to.  The  defendant  did  com- 
plain that  he  had  been  sick,  and  had  been 
prevented  by  various  causes  from  doing  a 
successful  business.  He  made  frequent  re- 
mittances on  the  notes,  and  asked  for  fur- 
ther time  by  reason  of  poor  business,  sick- 
ness, etc  We  find  nothing  in  the  defendant's 
testimony  inconsistent  with  his  letters. 

Plaintiff  requested  the  court  to  instruct 
the  Jury  that:  "If  the  Jury  find  from  the 
evidence  that  the  defendant  ascertained  that 
the  machine  did  not  come  up  to  the  represen- 
tations made  of  it  by  plaintiff,  but  that  de- 
fendant continued  to  use  the  machine  with 
knowledge  of  the  fact  that  it  did  not  comply 
with  the  representations  of  plaintiff,  and 
that  defendant  made  payments  on  the  con- 
tract this  would  be  a  waiver  of  any  war- 
ranty or  represoitatlon,  and  they  should  an- 
swer the  second  issue,  'Nothing.'  **  His  hon- 
or modified  the  instruction  by  inserting  be- 
tween the  words  "defendant"  and  "ascer- 
tained" the  words  "after  having  a  reason- 
able time  to  investigate.''  To  this  modifica- 
tion plaintiff  excepted.  We  are  of  opinion 
that  in  the  light  of  defendant's  testimony, 
the  instruction  should  have  been  given  as 
asked.    There  can  be  no  doubt  that  the  gen- 


eral proposition  Involved  In  the  Instmction 
as  given  is  correct  The  defendant  was  en- 
titled  to  a  reasonable  time  to  investigate  for 
the  purpose  of  discovering  any  such  defects 
in  the  machine  as  were  covered  by  the  con- 
tract The  plaintiff  was  not  controverting 
this  proposition,  but  was  insisting  that  the 
defendant,  on  his  own  showing,  had  in  fact 
ascertained — discovered — every  alleged  de- 
fect and,  af t^  such  dlscoveiy,  had  accepted 
and  used  the  machine,  paying  a  portion  of 
the  purchase  money.  The  only  question  of 
law  presented  upon  this  hypothesis  which  we 
think  was  sujstained  by  the  evidence  was  the 
duty  of  the  defendant  after  such  discovery. 
Gould  he  accept  the  machine,  use  it  as  his 
own  for  two  years,  during  which  time,  ac- 
cording to  his  own  testimony,  its  value  was 
reduced  to  $200,  and  then  refuse  to  pay  for 
it  retaining  the  property,  and  recovering 
damages  for  defects,  which  he  admits  were 
known  to  him  almost  if  not  quite,  at  the 
time  the  machine  was  received?  He  is  not 
setting  up  a  counterclaim  for  a  breach  of  an 
express  warranty  in  respect  to  quality.  He 
purchased  from  plaintiff  and  was  entitled  to 
demand  "a  merry-go-round  of  my  [plaintiff's] 
manufacture  *  *  *  as  good  as  was  ever 
put  on  the  market**  It  had  been  nm  90 
days  at  a  street  fair.  Plaintiff  was  to  thor- 
oughly repaint  and  varnish  it  and  to  make 
it  **as  good  as  a  new  merry-go-round."  De- 
fendant does  not  allege  that  this  was  an  ex- 
press warranty  as  to  quality  of  material, 
etc.  The  relative  rights  and  duties  of  the 
parties  are  thus  stated:  "There  is  no  dis- 
pute as  to  the  rule  of  law  touching  the  rights 
of  parties  under  an  execatory  contract  for 
the  future  sale  and  delivery  of  goods  of  a 
specified  quality,  in  the  absence  of  an  ex- 
press warranty.  The  quality  is  a  part  of  the 
description  of  the  thing  agreed  to  be  sold, 
and  the  vendor  Is  bound  to  furnish  articles 
corresponding  with  the  description.  If  he 
tenders  an  article  of  an  inferior  quality,  the 
purchaser  is  not  bound  to  accept  it  But  if 
he  does  accept  it  he  is,  in  the  absence  of 
fraud,  deemed  to  have  assented  that  it  cor- 
responded with  the  description,  and  is  con- 
cluded from  subsequently  questioning  it 
This  imposes  on  the  vendee  the  duty  of  in- 
specting before  accepting,  if  he  desires  to 
save  his  rights  in  case  the  goods  are  of  in- 
ferior quality."  Pierson  v.  Crooks,  115  N. 
Y.  539,  22  N.  B.  840,  12  Am.  St.Bep.  831. 

Church,  C.  J.,  in  Dutchess  Co.  v.  Harding, 
49  N.  Y.  321,  says:  "The  acceptance  of  the 
property  under  such  a  contract  implies  a 
consent  or  agreement  on  the  part  of  the  voi- 
der that  the  quality  is  satisfactory,  and  is 
conclusive  upon  him.  He  is  not  bound  to 
accept  a  different  article  from  that  contract- 
ed for,  and  he  is  entitled  to  an  opportunity 
or  examination.  The  agreed  quality  is  re- 
garded as  a  part  of  the  contract  of  sale  itself, 
and  not  as  a  warranty  or  agreement  collat- 
eral to  it  In  such  a  case  the  v^idee  must 
immediately  rescind  the  contract,  and  re- 
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torn  or  offer  to  return  the  goods,  or  lie  will 
be  foreclosed  from  all  claim.  He  cannot  re- 
tain the  property,  and  afterwards  sue  for 
damages  on  account  of  the  Inferior  quality." 

Danforth,  J.,  in  Brown  v.  Foster,  108  N. 
Y.  887,  15  N.  B.  608,  in  discpssing  this  ques- 
tion, says:  'The  plaintiff  then  became  sub- 
ject to  the  general  rule  that  one  who  seeks 
to  reject  an  article  as  not  in  accordance  with 
the  contract  must  do  nothing  after  he  dis- 
covers its  true  condition  inconsistent  with 
the  vendor's  ownership  of  the  property.  He 
would  in  such  a  case  as  the  present  be  enti- 
tied  to  a  reasonable  time  for  examinations- 
long  enough  to  put  the  machinery  in  opera- 
tion and  see  it  operate — and  he  might  for 
that  purpose  do  with  it  whatever  was  neces- 
sary; and  if,  after  such  examination,  without 
dealing  with  it  in  any  other  way  or  for  any 
othet  purpose,  he  rejected  it,  acceptance 
could  not  be  implied.  *  *  *  He  used  the 
machine  in  the  prosecution  of  his  business, 
and,  although  complaining,  did  not  Intermit 
defendant's  use.  Knowing  its  defects,  he 
omtinued  to  run  it  His  intent  in  so  doing 
may  be  gathered  from  his  acts  as  well  as 
from  his  words,  and  it  could  not  be  said,  as 
matter  of  law,  these  acts  did  not  afford  sub- 
stantial proof  of  an  acceptance,  not  for  the 
purpose  of  examination,  but  for  use.  *  *  ^ 
The  continued  use  of  the  machine  in  tiie 
promotion  of  his  own  business  interests,  with 
knowledge  of  its  imperfections,  was  an  un- 
equivocal act  of  acceptance,  which  no  words 
of  his  own  could  qualify." 

In  Beed  v.  Bandall,  29  N.  Y.  358,  86  Am. 
Dec  805,  it  is  said:  "In  cases  of  executoiy 
contracts  for  the  sale  and  delivery  of  per^ 
aonal  pnH;)erty,  the  remedy  of  the  vendee  to 
recover  damages  on  the  ground  that  the  arti- 
cle furnished  does  not  correspond  with  the 
contract  does  not  survive  the  acceptance  of 
the  property  by  the  vendor,  after  opportunity 
to  ascertain  the  defect,  unless  notice  has 
heexL  given  to  the  vendor,  or  the  vendee  of- 
fers to  return  the  property.  The  retention  of 
the  property  by  the  vendee  Is  an  assent  on 
his  part  that  the  contract  has  been  perform- 
ed. *  *  *  There  is  no  intention  that  the 
defective  article  should  be  accepted,  and 
that  the  vendee  should  rely  upon  the  cove- 
nant for  his  indemnity.  The  latter  is  not 
bound  to  receive  and  pay  for  a  thing  that 
be  has  not  agreed  to  purchase;  but  if  the 
thing  purchased  Is  found  on  examination  to 
be  Unsound,  or  not  to  answer  the  order  given 
for  it,  he  must  immediately  return  it  to  the 
vendor,  or  give  him  notice  to  take  it  back, 
and  thereby  rescind  the  contract,  or  he  will 
be  presumed  to  have  acquiesced  in  its  qual- 
ity. He  cannot  accept  the  delivery  of  the 
property  under  the  contract,  retain  it  after 
an  opportunity  of  ascertaining  Its  quality, 
and  recover  damages  if  it  be  not  of  the  qual- 
ity or  description  called  for  by  such  con- 
tract" The  same  principle  is  strongly  stated 
in  Jones  v.  McBwan,  91  Ky.  874,  16  S.  W. 
81,  12  U  B.  A.  899,  in  which  Bennett  if 


says:  ''Where  there  is  a  contract  to  deliver 
goods  or  chattels  of  a  particular  description 
or  quality  at  a  future  day,  and  the  vendor 
tenders  goods  not  of  the  agreed  description 
or  quality  in  discharge  of  the  contract  and 
the  vendee,  after  inspecting  them,  or  after 
having  had  a  fair  opportunity  to  do  so,  re- 
ceives them  in  discharge  of  the  contract,  he 
cannot  thereafter  maintain  an  action  against 
the  vendor  to  recover  damages  for  the  de- 
fects in  the  description  or  quality."  The 
learned  Judge  states  the  proposition  in  an- 
other form:  ''If  the  vendor,  after  having  in- 
spected them,  or  aft»  having  had  a  fair  op- 
portunity to  do  so,  receives  them  in  dis- 
charge of  the  contract,  although  they  do  not 
as  to  description  or  quality,  comply  with  its 
tmns,  he  thereby  waives  every  defect  and 
he  cannot  recover  damages  on  account  of 
them." 

This  court  in  Manufacturing  Go.  v.  Gray, 
111  N.  O.  87,  15  S.  B.  939,  by  Oiark,  J.,  says: 
"The  purchaser  of  the  machinery,  by  the 
terms  of  the  contract  had  a  reasonable  time 
after  he  received  it  to  make  known  its  de- 
fects. But  he  seems  to  have  kept  and  used 
the  machinery  without  complaint  for  some 
length  of  time — ^indeed,  until  the  plaintiff 
sought  to  recover  under  the  contract  because 
of  failure  to  pay  for  it  If  the  objection  was 
not  made  known  within  reasonable  time,  and 
the  purchaser  continued  to  use  the  machin- 
ery without  objection,  this  was  a  ratifica- 
tion." The  authorities  may  be  found  in  the 
note  to  Benjamin  on  Sales  (7th  Bd.)  786,  787. 
"When  there  has  been  an  acceptance  by  the 
purchaser  of  the  property,  it  is,  as  a  general 
rule,  absolutely  binding  and  conclusive  upon 
him,  and  precludes  him  from  alleging  that 
the  property  is  not  of  the  character  or  qual- 
ity called  for  by  the  contract;  and  he  there- 
fore, as  a  general  rule,  has  no  remedy  when 
the  property  is  not  of  the  character  or  qual- 
ity required  by  the  contract  of  sale."  24 
Am.  &  Eng.  Enc.  1157.  Of  course,  if  there 
is  a  controversy  as  to  the  unqualified  accep- 
tance, the  fact  should  be  subpiltted  to  the 
Jury. 

The  defendant  relies  upon  the  case  of  Cox 
V.  Long,  69  N.  0.  7,  to  sustain  his  right  to 
sue,  or,  as  in  this  case^  set  up  his  counter- 
claim, notwithstanding  the  acceptance  of  the 
machinery.  We  have  no  disposition  to  Mng 
that  decision  into  question.  It  will  be  noted, 
however,  that  the  decision  rests  upon  the 
exceptional  facts  in  that  case.  The  shingles 
were  paid  for  before  delivery,  or  at  least  be- 
fore the  plaintiff  discovered  that  they  were 
not  of  the  width  and  length  contracted  for. 
This  was  too  late  to  enable  the  plaintiff  to 
secure  other  shingles  without  immense  dam- 
age to  a  new  building  then  being  erected. 
They  could  not  be  returned  without  loss  to 
plaintiff,  both  in  respect  to  the  price  paid 
and  the  danger  to  the  building.  It  will  be 
further  noted  that  the  court  treat  the  con- 
tract as  an  express  warranty.  The  case  may 
be  said  to  be  an  exception  to  the  general 
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nili^  It  te  dted  In  Austin  y.  Miller,  74  N. 
O.  274,  In  which  Reade,  J.,  referring  to  the 
general  rule,  says:  "But  If  B.  has  paid  for 
the  article,  and  by  rejecting  It  he  may  lose 
the  money  and  the  article,  both,  then  the  bet- 
ter way  is  for  him  to  receive  the  article^  and 
to  make  the  most  of  it,  and  to  sue  A.  for  the 
breach  of  the  contract"  This  case  can  hard- 
ly be  considered  as  settling  anything  more 
than  the  law  upon  the  peculiar  facts  stated. 
It  is  again  cited  in  Lewis  v.  Rountree,  78  N. 
G.  827.  In  that  case  there  was  an  express 
warranty  that  the  defendant  should  deliver 
**strained  rosin."  There  can  be  no  question 
about  the  right  to  sue  upon  an  express  war- 
ranty. The  defendants  did  not  deliver  the 
thing  contracted  for.  The  rosin  was  paid 
for  before  it  was  discovered  that  it  was  not 
strained  rosin.  The  real  question  in  this 
case  was  whether  the  selection  by  the  plain- 
tiff of  the  barrels  of  rosin  out  of  a  large 
number  of  barrels  containing  more  rosin  of 
the  description  called  for  prevented  a  recov- 
ery upon  the  warranty.  In  Kester  v.  Miller, 
119  N.  0.  475,  26  S.  B.  115,  there  was  an 
express  warranty  as  to  quality  and  finish  of 
the  engine.  It  appearing  that  there  was  a 
breach  of  the  warranty,  the  defendants  re- 
tained possession  and  used  the  engine  at  the 
request  of  the  plaintiff.  There  were  no  such 
facts  in  this  case.  There  is  a  class  of  cases 
in  which  the  vendee  has  been  permitted  to 
recover  because  of  fraud  or  of  latent  defects, 
or  because  the  fact  that  the  article  sold  did 
not  correspond  with  the  contract  could  only 
be  ascertained  by  use,  such  as  in  cases  of 
seeds  sold  for  planting,  and  guano  sold  for 
fertilizing.  Without  undertaking  to  discuss 
or  distinguish  the  large  number  of  cases 
cited  in  the  text-books,  we  are  of  opinion 
that,  upon  the  facts  in  this  case,  the  defend- 
ant having  in  a  most  unequivocal  manner, 
and  after  Inspection  and  discovery  of  such 
defects  as  are  now  complained  of,  accepted 
the  machinery  and  used  it  for  his  own  pur- 
poses for  two  years  without  any  suggestion 
of  a  defect  other  than  that  discovered  upon 
Its  receipt,  he  is  deemed  to  have  waived  any 
claim  for  damages  by  reason  of  such  defects. 
Any  other  rule.than  that  which  we  find  to  be 
adopted  by  the  courts  would  render  all  busi- 
ness transactions  Involving  sales  of  personal 
property  unsafe,  and  subject  vendors  to  most 
grievous  burdens.  If  a  vendee  wishes  to  be 
relieved  of  the  duty  of  inspection  and  pro- 
tected against  all  defects,  he  should  demand 
a  warranty  of  soundness.  He  may  sue  upon 
this  as  collateral  to  the  contract  of  purchase. 
In  such  action,  either  instituted  by  himself, 
as  plaintiff,  for  breach,  or  set  up  by  way  of 
cross-action  or  counterclaim  under  the  code 
system,  he  is  required  to  prove  nothing  but 
the  contract  of  warranty,  breach  thereof,  and 
his  damages.  Benjamin  on  Sales,  §  610.  We 
do  not  understand  that  the  defendant  claims 
that  there  was  any  express  warranty  collat- 
eral to  the  contract  of  purchase.  We  note 
that  the  form  of  the  second  issue  does  not 


very  clearly  present  to  the  jury  the  question 
of  fact  to  be  decided.  It  assumes  the  very 
matter  in  controversy — whether  the  defend- 
ant had  established  any  counterclaim.  The 
Jury  were  left  to  infer  that  the  only  ques- 
tion for  determination  was  the  damair^ 
There  was,  however,  no  exception  to  the 
lB9ue.  The  defendant  was  entitled  to  the 
instruction  asked. 

We  are  further  of  opinion  that  there  was 
error  in  the  measure  of  damage  laid  down 
by  the  court  The  true  measure  of  damage 
la  'the  difference  between  the  value  of  the 
property  received,  and  what  it  would  have 
cost  the  defendant  to  purchase  such  machin- 
ery as  that  described  in  the  contract  and 
warranty."  Mfg.  Co.  v.  Gray,  126  N.  €L  108, 
35  S.  B.  236. 

We  see  no  evidence  of  any  fraud  In  this 
case. 

For  the  errors  pointed  ont;  there  most  be 
a  new  trlaL 

(188  N.  G.  206) 

WHITAKBR  et  al.  ▼.  WHITAKBR. 

(Supreme  Court  of  North  Oarolina.    April  25. 

1905.) 


WOBK  AND  IJLBOB— 6EBVI0B8  TO  TBSTATOBr— IM- 
PLIED PROUISE  TO  PAT  —  GBAIf DCHI1J>BE1I — 
ACTIONS    AOAIN8T    BXEGI7T0B8— COSTS.  • 

1.  Where  deceased  did  not  stand  in  loco  paren- 
tis with  plaintifiEs,  and  they  were  not  members 
of  his  family,  at  the  time  they  were  called  to 
attend  him  m  his  last  illness,  the  presumption 
ef  an  Implied  promise  by  deceased  to  pay  for 
such  services  was  not  rebutted  by  the  fact  that 
he  was  their  grandfather. 

2.  Ck>de,  H  525,  527.  providing  for  an  allow- 
ance of  costs,  are  subject  to  the  exception  pro- 
vided by  section  1429,  declaring  that  no  costs 
shall  be  recovered  against  an  executor  unlees 
payment  was  unreasonably  delayed  or  neglect- 
ed, or  defendant  refused  to  refer  the  matter  Id 
controversy. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  22, 
Gent.  Dig.  Bxecutors  and  AdministratorSto  fS 
1951-1965w] 

8.  Where  suit  was  brought  against  an  execu- 
tor, to  recover  for  services  to  testator,  within  52 
days  after  defendant's  qualification  as  executor, 
and  plaintiffs  only  recovered  one-half  of  their 
demand,  defendant  executor  was  not  chane- 
able  with  costs,  under  Code,  f  1429,  providmg 
that  costs  shall  not  be  recovered  against  an 
executor  unless  payment  was  unreasonably  de- 
layed, etc. 

Api)eal  from  Superior  Court,  Surry  Coun- 
ty;  McNeill,  Judge. 

Action  by  D.  M.  Whitaker  and  another 
against  Aaron  Whitaker,  as  executor,  etc. 
From  a  Judgment  in  favor  of  plaintiffs,  de- 
fendant appeals.    Modified. 

Manly  &  Hendren  and  Carter  &  LeweUyn, 
for  appellant  W.  L.  Reece  and  Watson, 
Buxton  &  Watson,  for  appelleea. 

CLARK,  C.  J.  The  plalntlffb,  two  grand- 
children of  defendant's  testator,  began  sep- 
arate actions  before  a  Justice  of  the  peace, 
for  value  of  services  rendered  by  them  to 
said  testator  in  his  last  illness.  On  appeal 
to  the  superior  court,  the  actions  were  con* 
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aolidatedt  without  objection;  a  separate  Is- 
■ue  being  submitted  as  to  the  claim  of  each 
plalntlfl.  The  plaintiff  D.  M.  Whltaker  was 
a  tenant  of  deceased,  and  paid  rent  to  him. 
He  boarded  at  deceased's,  and  paid  for  his 
board  In  work.  The  other  plaintiff,  M.  A. 
Whltaker,  lived  a  short  distance  from  de- 
ceased, and  was  sent  for  when  deceased 
was  stricken  with  paralysis,  went  to  his 
house,  and  waited  on  him,  jointly  with  tho 
other  plaintiff,  except  for  a  few  days — ^two 
attendants  being  needed — till  his  death. 
Neither  of  plaintiffs  was  Hying  with  testa- 
tor as  a  member  of  his  family.  He  did  not 
stand  to  them  In  loco  parentis,  as  In  Dodson 
T.  McAdams,  96  N.  C.  140,  2  S.  B.  453,  60 
Am.  Bepw  408^  nor  were  they  members  of 
his  family,  as  In  Callahan  y.  Wood,  118  N. 
a  752,  24  S.  B.  542;  and  the  presumption  of 
an  Implied  promise  to  pay  for  services  ren- 
dered is  not  rebutted,  upon  the  evidence  in 
this  case^  from  the  mere  fact  that  the  de- 
ceased was  their  grandfather.  It  was  there- 
fore net  error  to  refuse  to  cliarge  that  the 
plaintiffs,  "being  grandchildren,  could  not 
recover,  unless  there  was  a  contract  to  pay 
for  their  services,  and  there  was  no  evidence 
of  any  contract** 

The  plaintiffs  presented  their  claims  to 
the  defendant,  who  not  paying  them  at  once^ 
they  began  action  within  52  days  after  quali- 
fication of  defendant  as  executor.  The  evi- 
dence of  plaintiffs  was  that  the  defendant 
said  he  would  not  pay  "until  forced  to  do  so 
by  law."  His  testimony  was  that  he  replied 
that  "he  would  see  his  counsel;  that  he  had 
nothing  In  hand  to  pay  then."  The  jury 
awarded  each  of  the  plaintiffs  one-half  of  the 
amount  he  claimed.  The  defendant  except- 
ed to  the  refusal  of  the  issue,  ^'Were  the 
claims  of  plaintiffs  unreasonably  delayed, 
and  did  defendant  refuse  to  refer  the  same?** 
and  also  to  the  judgment  taxing  him  with 
the  costs,  upon  the  ground  that  unreasonable 
delay  had  not  been  made  in  payment  of  the 
debt,  and  the  defendant  had  not  refused  to 
refer  the  claim. 

The  general  rule  (Code,  f  525)  states  that 
"costs  shall  be  allowed,  of  course,  to  the 
plaintiff  upon  a  recovery"  In  the  following 
cases:  (1)  Judgments  for  recovery  of  real 
property;  <2)  of  personal  property;  (3)  in 
actions  of  which  a  justice  of  the  peace  has 
no  jurisdiction.  The  restrictions  upon  the 
amount  of  costs  laid  by  subsection  4  do  not 
apply  to  this  case.  Section  527  embraces 
this  case,  however,  as  it  provides,  "In  other 
actions,  costs  may  be  allowed  or  not.  In  the 
discretion  of  the  court"  But  all  the  cases — 
both  those  In  sections  525  and  527 — are  sub- 
ject besides  some  other  exceptions,  to  the 
exception  in  Code,  f  1429,  "No  costs  shall  be 
recovered  in  any  action  against  an  executor, 
administrator  or  collector  unless  it  appears 
that  payment  was  unreasonably  delayed  or 
neglected,  or  that  the  defendant  refused  to 
refer  the  matter  In  controversy,"  in  which 
events  this  section  makes  it  discretionary 


with  the  court  to  award  the  costs  either 
against  the  defendant  personally  or  against 
the  estate.  Under  the  former  system,  when 
a  judgment  quando  (L  e.,  a  judgment  merely 
ascertaining  the  debt)  was  obtained,  the 
plaintiff  did  not  recover  any  judgment  for 
costs.  As  all  judgments  against  an  estate 
are,  since  the  Code,  in  the  nature  of  judg- 
ments quando,  to  be  paid  ratably  In  their 
class,  unless  secured  by  a  lien,  Code,  S  1429, 
adopted  the  same  general  rule^  "No  costs 
shall  be  recovered  in  any  action  against  an 
executor,  administrator  or  collector,"  subject 
to  this  exception,  "unless  it  ai^ears  that  pay- 
ment was  unreasonbly  delayed  or  neglected, 
or  that  the  defendant  refused  to  refer  the 
matter  in  controversy."  The  burden  was 
upon  the  plaintiffs  to  show  that  they  were 
entitled  to  recover  costs  by  coming  within 
the  exception.  They  offered  no  evidence  of 
a  request  by  them,  or  refusal  by  defendant 
to  refer.  Prima  fade,  this  action  liaving 
been  begun  in  52  days  after  qualification  of 
the  defendant  payment  was  not  "unreason- 
ably delayed  or  neglected."  May  r.  Darden, 
83  N.  C.  239;  Morris  v.  Morris,  94  N.  a  6ia 
But  if  the  claim  was  denied  by  defendant 
then  the  plaintiffs  would  have  been  entitled 
to  bring  action  at  once,  under  Code,  f  1427. 
This  would  have  made  it  essential  that  the 
court  should  have  submitted  an  issue  upon 
the  conflicting  evidence  as  to  such  denial, 
but  for  the  fact  that  the  verdict  of  the  jury 
giving  the  plaintiffs  only  ono-half  of  their 
claim  is  conclusive  that  If  the  plaintiffs'  ver- 
sion was  correct  that  the  defendant  refused 
payment  yet  nevertheless  there  was  not  an 
unreasonable  delay  or  neglect  The  author- 
ities are  numerous  that  "where  there  is  a 
material  reduction  in  favor  of  the  defendant 
between  the  claim  presented  and  the  amount 
allowed  on  the  trial,  refusal  to  pay  It  as  pre- 
scribed Is  not  regarded  as  unreasonable." 
See  cases  collected  8  Bug.  Pi.  &  Pr.  732.  In 
this  case  the  defendant  only  did  his  duty  in 
protecting  the  estate  against  an  unreasona- 
ble demand. 

The  judgment  vrtll  be  modified  below  by 
rendering  judgment  in  favor  of  defendant 
against  plaintiffs  for  the  costs  of  the  action. 
The  costs  of  the  appeal  being  In  the  discre- 
tion of  the  court — Code,  f  527  (2) — each  party 
will  pay  his  own  costs. 

Modified. 


(71  S.  C.  36) 

M.  S.  BAILBY  ft  SONS  ▼.  WOOD  et  aL 

(Supreme  Court  of  South  Carolina.    Mardi  7, 

1905.) 

HOICEOTEAD— AB  AN  DONliBNT— >njnOMSNT— EXE- 
CUTION—TTNINCtrMBERED  LAND  —  TWO-FUND 
DOOTBINB^MOBTOAOBa— SNrOBGEMXnT— SAT- 
ISrAOTION. 

1.  Under  Const  1868,  and  the  amendment  of 
1880,  and  the  statutes  enacted  thereunder,  pro- 
viding for  exemption  '*to  the  head  of  a  family 
residing  in  this  state  a  homestead  in  lands,^' 
et&t  where  a  debtor  having  a  homestead  xe- 
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mores  from  tlie  itate,  his  right  to  homestead 
ceases  to  exist 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Homestead,  S  86.] 

2.  Where  one  of  two  tracts  of  land  owned  by 
a  debtor  is  incumbered  by  several  mortgages, 
under  the  two-fund  doctrine,  a  judgment  credit- 
or must  first  exhaust  by  execution  the  unincum- 
bered land. 

8.  Where  a  mortgage  covered  two  tracts  of 
land,  the  purchaser  of  one  of  them,  on  there- 
after obtaining  an'assiniment  of  the  two  mort- 
gages, cannot  collect  them  entirely  out  of  the 
other  tract  where  there  was  no  agreement  to 
such  effect  between  the  mortgagee  and  the  pur- 
chaser. 

4.  A  mortgage  covered  two  tracts  of  land,  and 
one  of  them  was  sold,  and  the  proceeds  applied 
to  the  mortgage  debt,  and  satisfaction  entered 
as  to  the  tract  sold,  leaving  a  balance  due  on 
the  mortgage.  Held,  that  the  purchaser  of  the 
tract  could  not  compel  the  mortgagee  to  pay 
the  balance  due  and  secured  on  the  second  tract 
on  a  judgment  which,  under  the  two-fund  doe- 
trine,  had  been  decreed,  at  the  instance  of  the 
mortgagee  of  the  unsold  tract  to  be  paid  out 
of  the  tract  sold. 

Appeal  from  Common  Pleas  Ciicnlt  Court 
of  Laurens  County;   Townsend,  Judge. 

Action  by  M.  S.  Bailey  &  Sons  against  Lula 
M.  Wood  and  others.  From  the  decree  Lula 
M.  Wood  and  certain  other  defendants  ap- 
peal.   Alarmed. 

The  report  of  the  referee  is  as  follows; 

*^hi8  case  was  referred  to  me  by  the  or- 
der of  this  court,  which  directed  me  to  take 
and  report  the  testimony  in  the  case  to  the 
court,  ascertain  and  r^ort  the  amount  due, 
if  any,  upon  the  various  alleged  liens  set  up 
in  the  case  upon  the  dlfterent  tracts  and  par- 
cels of  land  affected  thereby,  with  leave  to 
report  any  special  matter,  and  decide  any 
Issues  of  law  and  fact'  In  pmrsuance  of  this 
order  I  held  a  leference  in  the  case  on  the 
13th  instant,  and  took  the  testimony,  and 
submit  the  same  herewith  as  a  part  of  this 
report 

"Th^  action  was  commenced  April  9,  1902, 
by  M.  £L  Bailey  &  Son,  plaintiffs,  against 
W.  A.  Lesley  and  others,  defendants,  for 
Judgment  on  a  note  made  by  the  said  Lesley, 
payable  to  the  order  of  certain  persons,  the 
indorsers  thereof,  at  the  banking  hous6  of 
plaintiffs,  and  discounted  by  said  plaintiffs, 
and  to  foreclose  a  mortgage  of  real  estate 
executed  by  said  Lesley  to  indemnify  the  in- 
dorsers of  said  note  and  to  secure  the  pay- 
ment thereof.  The  defendants  W.  J.  Bal- 
lentine,  John  M.  Wood,  B.  G.  Mitchell,  W. 
A.  Nichols,  John  D.  Sullivan,  and  John  F. 
Bolt  are  made  parties  as  indorsers  of  the 
said  note,  and  they  make  no  answer  to  the 
complaint  The  defendants  B.  B.  Barker, 
the  Globe  Phosphate  Company,  Mrs.  M.  F. 
Hollingsworth  and  Dr.  R.  F.  Smith,  as  ad- 
ministratrix and  administrator  of  the  estate 
of  C.  L.  Hollingsworth,  deceased,  Mrs.  A. 
R.  Ansel,  Mrs.  Lula  M.  Wood,  and  F.  L. 
Bramlett  are  made  parties  as  claiming  inter- 
est, by  liens  or  otherwise,  in  the  land  men- 
tioned in  the  complaint  All  of  these  defend- 
ants, except  Barker,  answer  the  complaint, 


setting  up  their  various  daims  and  liena 
The  defendant  W.  A.  Lesley  answers  the 
complaint,  admitting  the  allegations  thereof, 
that  he  gave  the  several  mortgages  referred 
to  therein,  and  that  the  same  are  still  due, 
but  says,  as  to  the  judgment  obtained  against 
him  by  the  defendant  the  Globe  Phosphate 
Company,  he  claims  that  he  is  entitled  to  his 
homestead  as  against  said  Judgment,  and  he 
hereby  sets  up  his  dahn  to  the  same.' 

"It  appears  that  the  said  W.  A.  Lesley  be- 
came the  owner  of  the  tract  of  land  mentiom- 
ed  and  described  in  the  complaint  as  'Rocky 
Mount  Place,'  some  time  prior  to  1892,  and 
ttiat  on  the  28th  January,  1892,  he  made  his 
promissory  note  in  writing,  whereby  be 
promised  to  pay  B.  B.  Barker,  on  or  before 
the  1st  of  December  next  thereafter,  tbe  sum 
of  $110,  and  on  the  same  day  he  executed 
to  the  said  B.  B.  Barker  a  mortgage  of  the 
said  Rocky  Mount  place,  to  secure  the  pay- 
ment of  said  note.  On  the  22d  day  of  Oc- 
tob^,  1897,  the  Globe  Phosphate  Company 
recovered  and  duly  entered  a  Judgment  in 
this  court  upon  a  debt  contracted  May  2, 
1894,  against  the  said  W.  A,  Lesley  and  otli- 
ers,  in  the  sum  of  $852.52,  and  $19.15  costs. 
On  the  80th  December,  1897,  the  said  W.  A. 
Lesley  made  his  three  promissory  notes, 
whereby  he  promised  to  pay  C.  JU  Hollings^ 
worth,  or  bearer,  the  sum  of  $100  upon  each 
of  said  notes,  in  onev  two^  and  three  years, 
respectively,  'with  interest  from  date  at  the 
rate  of  8  per  cent  per  annum  computed  and 
made  principal  annually  until  paid,  and  10 
per  cent  of  the  whole  indebtedness,  includ- 
ing Interest,  for  attorney's  fees,*  if  collected 
by  suit;  and  on  the  same  day  he  executed 
his  mortgage  of  the  said  Rocky  Mount  place, 
and  on  an  undivided  one-sixth  interest  in  a 
tract  of  land  in  Pickens  county,  to  secure 
the  payment  of  the  said  notes.  The  said  C 
L.  Hollingsworth  is  dead,  and  the  defendants 
Mrs.  M.  F.  Etollingsworth  and  Dr.  R^  F. 
Smith,  as  the  duly  appointed  administratrix 
and  administrator  of  his  estate,  have  fore- 
closed said  mortgage  on  the  one-sixth  interest 
in  the  land  in  Pickens  county,  and  have  re- 
alized therefrom  the  sum  of  $88.55,  which 
is  credited  upon  the  note  which  was  due  at 
one  year,  as  $75.20,  and  $8.35  as  commis- 
sions. On  the  5th  day  of  January,  1898,  the 
said  W.  A.  Lesley  purchased  of  one  W.  G. 
Gambrell  the  tract  of  land  mentioned  In  the 
complaint  as  the  'South  Place,'  and  on  the 
same  day  he  borrowed  of  Mrs.  A.  R.  Ansd, 
then  Mrs.  A.  R.  Harris,  the  sum  of  $2,300,  to 
pay  for  said  pdace,  and  to  pay  a  mortgage 
on  the  Rocky  Mount  place,  and  on  that  day 
made  his  five  promissory  notes  in  writing,  in 
the  sum  of  $400  each,  payable  to  the  said 
Mrs.  A.  R.  Ansel  (Harris)  in  one,  two,  threes 
four,  and  five  years,  respectively,  *with  in- 
terest from  date  at  the  rate  of  8  per  cent 
per  annum,  computed  and  made  principal 
annually  until  paid,'  and  10  per  cent  of  the 
whole  indebtedness,  including  interest,  fte 
attori^y's  fee,  if  collected  by  suit,  and  ex- 
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ecuted  his  mortgage  of  the  said  South  place 
and  the  Rocky  Mount  place  to  secure  the 
payment  of  the  said  notes.  He  also  executed 
to  Mrs.  Ansel  (Harris)  a  chattel  mortgage  as 
an  additional  security  to  said  notes,  and  the 
chattels  have  heen  sold,  and  the  amount 
realized  thereby  has  been  credited  on  the 
said  debt  viz.,  $90.  On  the  17th  day  of  Oc- 
tober, 1900,  the  said  W.  A.  Lesley  sold  the 
said  South  place  to  James  H.  Bramlett  for 
the  sum  of  $1,700,  and  the  purchase  money 
was  paid  over  by  the  said  Bramlett  to  Mrs. 
A.  B,  Ansel,  who  applied  the  same  to  her 
mortgage  debt,  paying  In  full  the  three  first 
notes,  and  making  a  credit  on  the  fourth  one 
of  $97.22,  and  the  said  South  place  was  re- 
leased by  Mrs.  Ansel  from  the  lien  of  said 
niortgage.  On  the  Ist  May,  1901,  the  said 
James  H.  Bramlett  died  Intestate,  survived 
by  the  defendants  F.  L.  Bramlett  and  Mrs. 
Lola  M.  Wood  as  his  only  heirs  at  law,  who 
agreed  upon  lines  for  the  partition  and  divi- 
sion of  his  lands  between  them,  including 
the  South  place,  of  which  F.  L.  Bramlett 
took  possession  at  some  time  prior  to  Janu- 
ary, 1902,  and  about  the  12th  February,  1902, 
they  exchanged  deeds,  when  the  said  F.  L. 
Bramlett  became  the  sole  owner  of  the  said 
South  place.  On  the  80th  December,  1890, 
the  said  W.  A.  Lesley  executed  and  delivered 
to  W.  L.  Gray  &  Oo.  his  mortgage  covering 
the  Rocky  Mount  place  and  the  South  place 
to  secure  an  indebtedness  of  $593.66,  and  also 
a  mortgage  of  personal  property  to  secure 
$393.61  of  the  same  indebtedness.  These 
papers  were  assigned  by  the  said  W.  L.  Gray 
&  Co.,  on  the  11th  day  of  January,  1902,  to 
F.  L.  Bramlett  and  May  B.  Wood,  being  the 
defendant  Mrs.  Lula  M.  Wood,  in  considera- 
tion of  the  payment  by  them  of  the  sum  of 
$381.62  as  the  balance  due  upon  said  indebt- 
edness: and  the  said  F.  L.  Bramlett  and  Mrs. 
Lula  M.  Wood  paid  said  sum  and  procured 
the  assignment  of  the  mortgage  to  be  made 
to  them  for  the  purpose  of  saving  the  cost 
of  foreclosure  of  the  mortgage,  which,  as  the 
witness  says,  W.  L.  Gray  &  Oo.  were  about 
to  do,  and  to  iH*otect  their  title  to  the  South 
place,  and  with  the  intention  of  getting  the 
amount  so  paid  out  of  the  Rocky  Mount 
place.  On  the  5th  December,  1900,  the  said 
W.  A.  Lesley  made  his  note,  whereby  he 
promised  to  pay  on  the  let  December  next 
after  said  date,  to  W.  J.  Ballentlne,  J.  M. 
Wood,  and  B.  G.  Mitchell,  or  order,  at  the 
banking  house  of*M.  S.  Bailey  ft  Sons,  the 
sum  of  $110,  with  interest  after  maturity  at 
the  rate  of  8  per  cent,  per  annum,  and  10 
per  cent  as  attorney's  fee,  if  collected  by 
suit;  and  said  5th  December,  1900,  he  ex- 
ecuted to  said  Ballentlne,  Wood,  and  Mitch- 
ell, to  secure  them  as  indorsers  of  said  note, 
and  one  other  note,  and  to  secure  the  pay- 
ment of  said  notes,  a  mortgage  of  the  said 
Rocky  Mount  place. 

'The  said  W.  A.  Lesley  was  the  head  of 
a  family,  and  resident  in  this  state,  living 
upon  the  said  Rocky  Mount  place  in  1897, 


and  some  time  prior  to  that  time  and  since, 
until  several  months  ago;  and  steps  were 
taken  in  November,  1902,  to  set  off  and  ad- 
measure to  him  a  homestead  in  said  Rocky 
Mount  place  under  the  execution  issued  upon 
the  Globe  Phosphate  Company's  judgment, 
but  whether  the  proceedings  were  regular  or 
completed — ^flled  in  the  ofSce  of  the  clerk  for 
record — does  not  appear,  since  the  original 
record  thereof  has  not  been  produced.  The 
said  W.  A.  Lesley,  though  still  the  head  of  a 
family,  is  not  now  a  resident  of  this  state, 
having  moved  to  the  state  of  Tennessee,  of 
which  latter  state  he  is  now  a  resident 

''Thus  it  is  seen  that  we  have  a  state  of 
facts  giving  rise  to  i  conflicting  equities  be- 
tween the  debtor  and  the  aforesaid  Judg- 
ment and  mortgage  creditors.  The  plaln- 
tUfSy  whose  mortgage  covers  only  the  Rocky 
Mount  place,  ask  that  the  Judgment  creditor 
and  those  mortgage  creditors  whose  mort- 
gages cover  both  the  Rocky  Mount  and  South 
tracts  be  required  to  exhaust  the  latter  tract, 
if  need  be,  before  they  are  permitted  to  par- 
ticipate in  the  fund  that  may  be  derived  from 
a  sale  of  the  Rocky  Mount  place;  thus  in- 
voking what  is  familiarly  called  the  two- 
fund  doctrine.  And  they  also  contend  that 
the  mortgage  which  was  assigned  by  W.  L. 
Gray  ft  Co.  to  the  defendants  F.  L.  Bramlett 
and  Birs.  Lula  M.  Wood  has  been  discharged 
in  law  by  way  of  merger,  so  far,  at  least,  ar 
the  South  tract  of  land's  liability  thereundei 
is  concerned;  they  being  the  owners  of  the 
fee  at  the  time  they  became  the  owners  of 
the  mortgage.  The  Globe  Phosphate  Com- 
pany asks  that  the  land  be  sold 'and  its  Judg- 
ment paid  according  to  its  legal  rank.  The 
defendant  W.  A.  Lesley  asks  that  he  be  al- 
lowed his  homestead  against  said  Judgment 
The  personal  representativefl  of  the  estate  of 
0.  L.  Hollingsworth,  deceased,  and  Mrs.  An- 
sel, claim  their  legal  rank  under  their  re- 
spective mortgages,  and  the  defendants  F.  L. 
Bramlett  and  Mrs.  Lula  M.  Wood  also  claim 
their  legal  rights  under  the  mortgage  as- 
signed to  them  by  W.  L.  Gray  ft  Co.,  that 
they  are  subrogated  to  the  rights  of  the  said 
W.  L.  Gray  ft  Co.  under  said  mortgage,  and 
deny  that  said  mortgage  is  discharged  in 
law — contending  that  it  was  the  intention  of 
the  parties  at  the  time  of  the  assignment  that 
said  mortgage  should  protect  them  in  their 
title  to  the  South  tract  of  land,  as  against 
other  liens,  and  that  they  have  the  right  to 
subject  the  Rocky  Mount  tract  to  the  pay- 
ment of  the  whole  amount  due  them  as  as- 
signees of  said  mortgage.  They  take  the  po- 
sition, also,  that  at  the  time  of  said  assign- 
ment F.  L.  Bramlett  was  the  sole  owner  of 
the  South  tract  of  land,  and  that,  therefore, 
there  could  not,  in  any  event,  be  a  discharge 
or  extinguishment  of  said  mortgage  debt  be- 
yond one-half  of  such  proportion  thereof  as 
the  South  tract  may  be  liable  for;  and  they 
further  contend  that  the  South  tract  was  the 
homestead  of  the  said  W.  A.  Lesley,  and  as 
such  is  free  from  the  lien  of  the  Judgment  oi 
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the  Globe  Phospbate  Company,  and  that  as 
the  purchase  money  paid  for  the  South  tract 
by  their  ancestor,  James  EL  Bramlett,  was 
applied  to  the  mortgage  held  by  Mrs.  Ansel, 
and  the  said  tract  released  from  the  lien 
thereof,  they  are  subrogated  to  the  rights  of 
Mrs.  Ansel  under  said  mortgage,  and  that 
equity  will  decree  said  mortgage  not  extin- 
guished, but  still  open  and  alive  for  the  pro- 
tection of  the  title  to  said  tract  of  land,  and 
with  the  idea,  it  seems,  that  said  mortgage 
was  the  prior  lien  on  said  South  tract 

"I  confess  to  some  difficulty  in  reaching  a 
conclusion,  and  a  determination  of  these  con- 
flicting questions.  First,  however,  has  W.  A. 
Lesley  now  a  right  of  homestead  in  the 
Rocky  Mount  place?  Was  his  homestead  in 
the  Rocky  Mount  place,  or  the  South  place, 
while  he  was  a  resident  of  this  state,  and  at 
the  time  the  Judgment  of  the  Globe  Phos- 
phate CSompany  was  recovered,  or  when  the 
debt  upon  which  the  judgment  was  founded 
was  contracted?  The  Ck>nstitution  of  1868, 
and  amendment  of  1880,  and  the  statutes  en- 
acted thereunder,  by  which  the  right  here  is 
governed,  provide  for  the  exemption  'from  at- 
tachment, levy,  and  sale  under  any  mesne  or 
final  process,  issued  from  any  court,  to  the 
head  of  any  family  residing  in  this  state 
(italics  mine)  a  homestead  in  lands/  etc.  Ac- 
cording to  the  testimony,  W.  A.  Lesley  was 
entitled  to  a  homestead  in  the  Rocky  Mount 
place  at  the  time  the  said  Judgment  was  re- 
covered, and  when  the  debt  was  contracted. 
He  did  not  then  own  the  South' tract  His 
legal  right  to  such  homestead  in  the  Rocky 
Mount  place* at  that  time  was  not  thereafter 
transferred  to  the  South  place,  so  far  as  I 
am  able  to  see.  Besides,  it  seems  that  he 
did  not  claim  a  homestead  in  the  South 
place;  but  steps  were  taken  toward  setting 
off  to  him  such  homestead  in  the  Rocky 
Mount  place,  as  we  have  seen,  and  he  now 
asks  that  he  be  allowed  his  homestead,  which 
could  only  be  In  the  Rocky  Mount  place,  if 
allowed  at  all.  Is  he  entitled  to  it  now?  In 
the  case  of  Trimmler  v.  Winsmith,  41  S.  0. 
109,  19  S.  B.  283,  the  court  says,  on  page  116 
of  41  S.  C,  page  285  of  19  S.  B.:  *We  will  say 
that  under  the  construction  given  the  thirty- 
second  section  of  article  2  of  the  Constitu- 
tion in  Chalmers  v.  Turnipseed,  21  S.  C.  126, 
the  exemption,  if  entirely  regular  and  legal, 
would  have  ceased  when  the  family  of  the 
deceased,  as  residing  in  this  state,  ceased  to 
reside  either  from  death  or  removaV  (italics 
mine) ;  and  the  court  further  held,  to  quote 
syllabus  4:  'A  creditor,  having  acquiesced 
in  a  homestead  set  apart  under  his  execution 
to  his  debtor,  is  estopped  from  afterwards  as- 
sailing the  exemption  as  unconstitutional; 
but  he  is  not  estopped  from  levying  and  sell- 
ing this  homestead  when,  by  death  and  re- 
moval of  the  debtor  and  his  family,  the  con- 
ceded right  to  homestead  has  ceased  to  ex- 
ist' The  proof  in  this  case  is  that  the  debt- 
or, W.  A.  Lesley,  has  removed  from  this 
state,  and  I  therefore  conclude,  under  the  au- 


thorities above  dted,  that  his  right  of  home- 
stead has  ceased  to  exist,  and  that  the  whole 
of  said  Rocky  Mount  place  is  subject  to  the 
lien  of  said  Judgment 

"What,  then,  are  the  rights  and  equities  as 
between  this  Judgment  creditor  and  the  mort- 
gage creditors?  There  is  no  question  in  re- 
gard to  the  mortgage  to  B.  B.  Barker.  It  is 
conceded  to  be  the  first  lien  on  the  Ro<^y 
Mount  tract  But,  as  between  this  Judgment 
creditor  and  the  other  mortgage  creditors, 
who  has  priority,  as  far  as  that  tract  is  con- 
cerned? We  have  seen  that  this  Judgment 
was  founded  upon  a  debt  contracted  prior  to 
the  Constitution  of  1895,  and  the  question  of 
the  right  of  homestead  against  it  is  governed 
by  the  law  of  force  when  the  debt  was  con- 
tracted, to  wit,  the  Constitution  of  1868,  as 
amended  in  1880  (Trimmier  v.  Winsmith,  su- 
pra); and  we  therefore  have  not  the  lan- 
guage of  the  Constitution  of  1895  to  contend 
with,  to  the  effect  that  *the  title  to  the  home- 
stead to  be  set  off  and  assigned  shall  be  ab- 
solute and  be  fwever  discharged  from  all 
debts  of  the  said  debtor  then  existing,  or 
thereafter  contracted,'  whatever  that  lan- 
guage might  mean,  if  it  was  applicable  to 
this  case.  And  it  has  been  held  in  several 
cases,  in  construing  the  Constitution  of  1868 
as  amended  in  1880,  and  the  acts  thereunder 
on  the  subject,  that  their  only  effect  1b  to 
exempt  certain  property  from  levy  and  sale, 
without  affecting  or  changing  in  any  way  the 
character  of  the  estate  therein.  In  othor 
words,  a  certain  portion  of  the  property  of 
the  head  of  the  family,  as  It  already  exists, 
so  far  as  the  estate  therein  is  concerned.  Is 
set  aside  and  walled  in,  so  to  speak,  as  a 
homestead  against  invasion  by  a  process 
ftom  the  court'  Chalmers  v.  ^Turnipseed,  21 
S.  C.  136,  cited  and  approved  in  Trimmier  ▼. 
Winsmith,  supra.  This  being  true,  it  seems 
to  me  that,  the  right  to  enforce  the  Judgment 
upon  the  homestead  being  denied  by  the  law 
so  long  as  the  right  of  homestead  existed,  it 
was  merely  in  abeyance,  and  that,  since  the 
homestead  right  has  ceased,  the  Judgment 
takes  rank  as  a  lien  on  the  land  as  of  the 
time  of  its  entry.  It  Is,  therefore,  next  In 
priority  to  the  Barker  mortgage.  But  the 
other  mortgage  creditors,  to  wit  the  plain- 
tiffs, the  estate  of  Hollingsworth,  and  Mrs. 
Ansel,  say  that  as  this  Judgment  has  a  lien 
upon  the  South  tract,  as  well  as  the  Rocky 
Mount  tract,  while  they  have  a  lien  only  up- 
on the  latter  tract,  they  have  an  equity  to 
ask,  and  require  that  it  shall  be  paid  from 
the  South  tract  if  necessary,  to  the  end  that 
they  may  be  fully  paid,  if  possible,  from  the 
Rocky  Mount  tract  I  think  this  position  is 
sound,  under  the  cases  of  Bank  v.  Harbin, 
18  S.  C.  425,  and  Bowen  v.  Barksdale,  33  a 
C.  142,  11  S.  m.  640,  provided  it  is  not  over- 
ridden by  other  and  higher  rights,  so  far  as 
the  South  tract  is  concerned.  How,  then, 
will  this  affect  the  rights  of  the  defendants 
F.  L.  Bramlett  and  Mrs.  Lula  M.  Wood,  un- 
der their  contention  that  they  are  entitled  to 
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subrogation  to  tbe  rights  of  Mrs.  Ansel  under 
her  mortgage,  so  far  as  It  affected  the  South 
tract  I  am  Inclined  to  think  that,  under  the 
authorities  dted  by  counsel,  this  was  a  case 
in  which  the  ancestor  of  these  defendants, 
James  H.  Bramlett,  was  entitled  to  subroga^ 
tlon  to  Mrs.  Ansel's  rights  under  the  mort- 
gage, so  far  as  those  rights  went,  and  that 
these  defendants  are  entitled  to  the  benefit  of 
the  right  which  accrued  to  him.  But  how 
far  did  the  rights  of  Mrs.  Ansel  under  the 
mortgage  extend  as  against  the  Globe  Phos- 
phate Company's  judgment?  That  judgment 
existed  at  the  time  W.  A.  Lesley  bought  and 
acquired  the  title  to  the  South  tract,  and  al- 
though he  executed  the  mortgage  thereon  on 
the  same  day  that  he  acquired  the  title  there- 
to from  Qambrell,  and  a  portion  of  the  money 
for  which  the  mortgage  was  given  was  used 
to  pay  the  purchase  money  to  Gambrell,  the 
mortgage  did  not  become  a  lien  upon  the  land 
precedent  to  the  lien  of  the  judgment,  which 
attached  the  moment  the  title  vested  in  Les- 
ley and  took  equal  rank  with  the  mortgage; 
for  the  mortgage,  being  given  to  a  third  par- 
ty, and  not  to  the  vendor,  cannot  be  classed 
as  a  purchase-money  mortgage.  Galmes  y. 
McCracken,  8  S.  C.  87.  So  that  this  mortgage 
and  judgment  bound  the  South  tract  pro 
rata,  in  the  proportion  that  the  value  of  that 
tract  bore  to  the  sum  of  the  amounts  of  the 
said  mortgage  and  judgment  debts  on  5th 
January,  1898.  Taking  the  value  of  the 
South  tract  at  $1,700,  the  amount  paid  for 
it,  as  testified  to  by  James  H.  Bramlett,  and 
making  the  calculation  on  the  basis  indicat- 
ed, the  judgment  would  share  therein  to  the 
extent  of  $388.88. 

"As  to  the  contention  on  the  part  of  said 
F.  L.  Bramlett  and  Mrs.  Lula  M.  Wood  that 
they  are  entitled  to  be  subrogated  to  the 
rights  of  W.  L.  Gray  &  Co.  under  the  mort- 
gage which  the  latter  assigned  to  them,  and 
that  there  is  no  merger  or  extinguishment  of 
any  part  of  the  mortgage  debt  by  reason  of 
their  becoming  the  owners  of  the  mortgage 
and  at  the  same  time  being  the  owners  of 
the  fee  in  a  portion  of  the  mortgaged  prop- 
erty, to  wit,  the  South  tract,  under  the  au- 
thority of  the  cases  of  Hull  v.  Toung,  29  S. 
C.  64,  6  S.  E.  938,  and  Trlmmler  v.  Vise,  17 
S.  C.  499,  43  Am.  Rep.  624,  I  must  conclude 
that  the  mortgage  debt  was  extinguished 
pro  tanta,  and  the  balance  of  the  debt  only 
can  be  enforced  against  the  remaining  por- 
tion of  the  mortgaged  property,  to  wit,  the 
Rocky  Mount  tract,  as  against  the  rights  of 
the  other  mortgage  creditors  on  that  tract 
At  the  time  of  the  assignment  by  Gray  &  Co. 
to  them,  although  the  lines  for  a  partition 
of  the  lands  of  their  father's  estate  between 
them  had  been  agreed  on,  and  It  seems  that 
F.  L.  Bramlett  was  in  possession  of  the 
South  tract,  yet  as  the  title  was  then  in  them 
Jointly,  and  did  not  vest  solely  and  entirely 
in  F.  L.  Bramlett  until  the  deeds  were  made 
after  the  assignment.  It  seems  to  me  the 
mortgage  debt  was  extinguished  to  the  extent 


of  the  amount  thereof  that  the  South  tract 
was  liable  to  pay,  which  was  such  proportion 
thereof  as  the  value  of  that  tract  bore  to 
the  entire  mortgaged  property.  I  find  by 
a  calculation  on  this  basis  that  the  South 
tract  was  liable  for  $185.35,  and  the  Bocky 
Mount  tract  was  liable  for  $196.27,  of  the 
amount  paid  by  said  F.  L.  Bramlett  and  Mrs. 
Lula  M.  Wood  to  W.  L.  Gray  &  Co.,  which 
latter  amount,  with  interest  thereon  at  8  per 
cent  per  annum  from  the  11th  January,  1902, 
may  be  enforced  against  the  Rocky  Mount 
tract" 

To  this  report  all  parties  excepted,  and 
the  circuit  judge  made  the  following  decree: 

'This  action  was  commenced  In  the  court 
of  common  pleas  for  Laurens  county,  in  said 
state,  on  April  9,  1902,  by  the  plaintiffs 
against  the  defendants,  to  foreclose  a  mort- 
gage executed  by  W.  A.  Lesley  on  the  Rocky 
Mount  tract  of  land,  on  December  6,  1900. 
All  persons  claiming  to  have  liens  upon  the 
said  tract  of  land  are  made  parties  to  this 
action,  in  order  that  there  might  be  a  com- 
plete determination  of  the  rights  of  all  the 
persons  interested,  and  that  the  purchasers 
might  take  a  good  title  under  the  sale 
through  the  court  The  defendants  all  have 
answered,  setting  up  their  several  rights  and 
equities.  The  case  was  referred  to  Mr.  O.  D. 
Barksdale,  as  special  referee,  to  take  the 
testimony  and  decide  all  the  issues  of  law 
and  fact  The  Rocky  Mount  tract  has  been 
sold  by  order  of  this  court,  therein  reserving 
the  fund  subject  to  the  rights  of  the  parties 
to  be  adjudicated  in  this  decree.  The  referee 
has  filed  his  report  with  the  testimony,  and 
the  case  comes  on  for  a  hearing  before  me 
on  said  report  of  the  referee  and  exceptions 
thereto  filed.  I  adopt  the  statement  of  facts 
as  found  by  the  referee,  and  in  the  main 
adopt  his  conclusions  of  law,  but  I  sustain 
the  exceptions  as  to  the  homestead  and  the 
Globe  Phosphate  Company's  judgment,  filed 
thereto  by  the  plaintiff's  attorney  and  by  the 
attorney  for  the  defendants  Mrs.  A.  R.  An- 
sel, R.  F.  Smith,  and  M.  A.  Holllngsworth.  I 
shall  attempt  to  give  brlefiy  my  reasons  for 
this  modification. 

"At  the  commencement  of  this  action,  and 
ever  since  January  5,  1898,  the  defendant 
W.  A.  Lesley  owned  two  tracts  of  land  In 
Laurens  county,  the  Rocky  Mount  tract,  con- 
taining 156  acres,  and  the  South  or  Gambrell 
place,  containing  173  acres.  The  defendant 
W.  A.  Lesley  in  his  answer  sets  up  claim  of 
homestead,  and  the  appraisers  set  off  to  him 
a  homestead  In  the  Rocky  Mount  tract  of  111 
acres,  which  they  appraised  at  $1,000,  thus 
dividing  the  Rocky  Mount  tract  into  two  di- 
visions, one  containing  111  acres,  and  the 
other  46  acres,  and  the  said  tract  was  sold 
in  these  two  divisions,  separately;  the  fund 
being  reserved  for  distribution  under  this 
decree.  On  January  28,  1892,  W.  A.  Lesley 
executed  his  mortgage  on  the  entire  Rocky 
Mount  tract  to  B.  B.  Barker,  and  the  referee 
finds  that  there  was  due  on  1^  mortgage  the 
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sum  of  $136.65  op  to  October  28,  1903,  and, 
as  there  are  many  subsequent  and  different 
liens,  this  amount  should  be  paid  out  of  the 
proceeds  of  the  sale  of  the  45  acres  of  the 
Rooky  Mount  tract,  after  paying  the  cost 
and  expense  of  said  sale,  and  the  cost  of  this 
action,  and  the  cost  of  setting  off  said  home- 
stead. 

"The  next  claim  Is  that  of  the  Globe  Phos- 
phate Company,  which  Is  a  Judgment  en- 
tered against  W.  A.  Lesley  and  others  on 
October  22, 1887,  for  $652.52  and  $19.15  costs. 
There  Is  no  evidence  whether  Lesley's  oode- 
fendants  are  solvent  or  not  Upon  payment 
of  said  Judgment  W.  A.  Lesley  or  his  assigns 
will  hare  the  right  of  contribution  against 
the  said  codef endants  in  execution.  As  th^e 
are  subsequent  liens  upon  the  Rocky  Moimt 
tract  more  thsii  sufficient  to  exhaust  the  en« 
tire  proceeds  of  the  sale,  the  Judgment  of 
the  Globe  Phosphate  Company  may  be  en- 
forced against  the  South  tract,  and  for  this 
purpose  this  creditor  has  the  plain  remedy 
of  proceeding  to  collect  the  Judgment  by 
the  sheriff  under  execution;  and  It  Is  so  or- 
dered. The  South  tract  Is  amply  sufficient  to 
pay  in  full  the  Globe  Phosphate  Company's 
judgment,  and  this  tract  must  be  first  ex- 
hausted by  said  Judgment  creditor  before  It 
can  be  allowed  to  seek  any  part  of  the  pro- 
ceeds of  sale  of  the  other  tract,  even  In  case 
of  a  deficiency  on  the  Judgment  debt  after 
selling  and  applying  the  proceeds  of  the 
South  tract;  and  the  said  Globe  Phosphate 
Company  Is  allowed  60  days  from  the  filing 
of  this  decree  to  seek  relief  against  the  pro- 
ceeds of  the  Rocky  Mount  tract,  in  case  of 
deficiency,  after  exhausting  the  South  tract, 
but  after  60  days  the  proceeds  of  the  Rocky 
Mount  tract  shall  be  forever  exempt  from 
this  Judgment  It  was  never  a  lien  upon  the 
homestead,  which  has  always  been  claimed 
and  has  been  finally  located  In  the  111  acres 
of  the  Rocky  Mount  tract.  The  other  parties 
have  Hens  by.  way  of  mortgage  upon  the  en- 
tire Rocky  Mount  tract,  and  under  the  equity 
of  the  two-fund  doctrine  have  the  right  to 
throw  the  entire  Judgment  debt  upon  the 
South  tract  of  land.  The  debt  upon  which 
this  Judgment  was  based  was  contracted 
May  2,  1894,  and  the  question  of  homestead 
and  the  tworf und  doctrine  must  be  governed 
by  the  Constitution  then  of  force.  Cantrell  t. 
Fowler,  24  S.  C.  424;  Kitchen  v.  McOarley, 
26  S.  C.  1,  11  S.  B.  199;  Bilderback  v.  Boyce^ 
14  a  C.  528;  Adams  v.  Agnew,  15  S.  C.  44; 
Bank  v.  Harbin,  18  S.  C.  425.  The  Constitu- 
tion exempts  the  homestead  from  the  lien  of 
the  Judgment  before  It  was  assigned,  as 
well  as  section  310  of  the  Code  of  Procedure, 
and,  even  if  the  homestead  was  finally  aban- 
doned by  removal  from  the  state,  this  could 
not  affect  the  decision,  because  all  of  the 
mortgages  had  attached  to  the  Rocky  Mount 
tract  before  Lesley's  removal  from  the  state. 

"The  next  lien  In  order  of  date  on  Rocky 
Mount  tract  Is  a  mortgage  of  C.  L.  Holllngs- 
worth,  executed  December  30,  1897,  and  this 


mortgage  should  be  paid  second  out  of  the 
proceeds  of  Rocky  Mount  tract;  that  Is,  next 
after  the  Barker  mortgage,  from  the  proceeds 
of  the  46  acres,  and.  If  a  deficiency  remain, 
then  from  the  Ill-acre  tract  This  m(»tgage, 
imder  the  two-fund  doctrine,  has  the  right  to 
require  the  Globe  Phosphate  Company  first 
to  exhaust  the  South  tract.  If  the  Rocky 
Mount  Is  not  sufficient  to  pay  both,  which  it 
is  not 

"The  next  lien  In  order  of  date  on  the 
Rocky  Mount  tract  Is  a  mortgage  to  Mrs.  A. 
R.  Harris,  now  Mrs.  A.  R.  Ansel,  executed 
on  January  6, 1898,  the  balance  due  on  which, 
as  reported  by  the  special  referee^  was  on 
October  27,  1903,  the  sum  of  $874.85^  includ- 
ing attorney's  commission,  and  this  mortgage 
should  be  paid  third  out  of  the  proceeds  of 
the  sale  of  the  Rocky  Mount  tract  This 
mortgage,  under  the  two-fund  doctrine,  has 
also  the  right  to  require  the  Globe  Phosphate 
Company  first  to  exhaust  the  South  tract 

'*On  January  6,  1896,  W.  A.  Lesley  pur- 
chased the  South  tract  and  gave  mortgage  on 
both  tracts  to  Mrs.  A.  R  Ansel  for  the  sum 
of  $2,300,  and  on  December  30,  1899,  Lesley 
executed  a  mortgage  on  both  tracts  of  land 
to  W.  L.  Gray  &  Co.  These  two  mortgages, 
covering  both  tracts,  could  not  invoke  the 
two-fund  doctrine,  but  both  had  a  prior  lien 
on  the  Ill-acre  tract,  the  homestead.  In  pref- 
erence to  the  said  Judgment 

"On  October  17,  1900,  affairs  became  more 
complicated,  when  J.  H.  Bramlett  became 
the  purchaser  for  the  sum  of  $l,7CiO  of  the 
South  tract,  and  paid  to  Mrs.  Ansel  the  said 
amount,  and  she  released  her  said  mortgage 
from  said  tract  There  Is  no  evidence  to  the 
effect  that  Mr.  Bramlett  intended  to  keep 
alive  the  Ansel  mortgage,  so  as  to  protect 
his  title,  or  that  he  Intended  to  be  subrogated 
to  the  rights  of  Mrs.  Ansel  against  the  South 
tract;  but  It  appears  that  the  reverse  is  the 
case,  as  he  had  entered  upon  the  record  of 
said  mortgage  In  the  clerk's  office  on  October 
17,  1900,  the  release  of  Mrs.  Ansel  of  the 
South  tract  of  land.  Mr.  Bramlett  was  not 
In  the  exercise  of  due  diligence  In  searching 
the  clerk's  office  at  Laurens  for  Judgments 
and  mortgages  standing  open  against  the 
grantor.  The  court  of  equity  does  not  release 
those  who  do  not  use  due  diligence  in  the 
purchase  of  property,  and  does  not  shield 
them  from  results  against  which  common 
prudence  might  have  guarded,  when  not  In- 
duced by  misrepresentation,  overreached  by 
fraud,  nor  the  victim  of  undue  Infiuence.  I 
do  not  see  how  J.  H.  Bramlett  In  his  life- 
time, nor  his  heirs  at  law  now,  could  have 
evoked  the  doctrine  of  subrogation.  If  he 
had  taken  an  assignment  of  the  Ansel  mort- 
gage to  himself,  or  had  the  equitable  assign- 
ment by  subrogation,  the  legal  doctrine  of 
merger  would  destroy  the  actual  or  equitable 
assignment,  in  the  absence  of  an  express 
agreement  to  the  contrary;  and  of  this  there 
Is  no  testimony. 

•«0n  December  5^  1900,  W.  A.  Lesl^  exe- 
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cnted  a  mortgage  now  held  by  the  plainttt&i 
upon  the  Rocky  Mount  tract,  and  on  Jann* 
ary  11,  1902,  W.  U  Gray  St  Go.  assigned 
their  mortgage  to  F.  K  Bramlett  and  liola 
M.  Wood.  While  the  testimony  is  to  the 
effect  that  the  assignees  procured  said  as- 
signment with  intent  to  save  the  cost  of  a 
threatened  foreclosure  and  to  protect  their 
title  to  the  South  tract,  yet  the  testimony 
falls  short  of  showing  that  such  intention 
was  the  result  of  an  express  agreement  with 
W.  L.  Gray  ft  CSa  Agnew  y.  Railroad,  M 
8.  0.  18,  68  Am.  Rep.  287;  Bleckeley  t.  Bran- 
yan,  28  8.  O.  448^  6  &  B.  291.  The  recent 
case  of  Glenn  t.  Rudd,  68  8.  0.  102,  46  8. 
E.  565,  explains  those  cases  by  holding  that 
such  express  agreement  of  the  parties  need 
not  be  incorporated  in  the  instroment  of  con^ 
yeyance,  but  It  may  be  by  parol  or  in  sepa- 
rate writing.  The  mortgage  of  the  plaintiffs 
was  in  existence  when  F.  L.  Bramlett  and 
Lula  M.  Wood  purchased  the  Gray  mortgage 
This  mortgage  ought  not  to  be  referred  to 
the  Rocky  Mount  tract  alone  for  payment,  as 
the  plaintiffs  have  a  counter  equity  to  have 
the  whole  debt  referred  to  the  South  tract 
There  is  an  equity  against  an  equity,  and. 
when  the  equities  are  equal,  the  law  will 
prevail.  Therefore  the  referee  properly  held 
that  the  W.  L.  Gray  &  Ck>.  mortgage  should 
be  charged  ratably  to  the  South  tract  and 
to  the  Rocky  Mount  tract  The  referee's 
report  is  therefore  in  all  respects  confirmed, 
except  as  to  the  Globe  Phosphate  Ck)mpany*s 
Judgment  and  the  homestead  question." 

From  this  decree  the  Globe  Phosphate 
Company  and  Lula  M.  Wood  and  F.  Lk 
Bramlett  appeal  The  former  allege  error 
in  requiring  it  to  collect  its  Judgment  out  of 
the  South  tract  and  in  ordering  the  Hollings- 
worth,  Ansel,  and  W.  L.  Gray  mortgages  to 
be  paid  out  of  the  Rocky  Mount  tract  before 
its  Judgment  The  latter  allege  error  in  re- 
fusing them  subrogation  to  the  rights  of 
the  W.  L.  Gray  &  Co.  mortgage,  in  refusing 
to  make  Mrs.  Ansel  pay  the  phosphate  com- 
pany's Judgment,  in  adjudging  W.  A.  Les- 
ley entitled  to  homestead,  in  not  decreeing 
that  South  tract  was  only  liable  for  its  pro 
rata  share  of  phosphate  company's  Judg- 
ment and  in  holding  that  they  were  not 
entitled  to  be  subrogated  to  the  rights  of  the 
Ansel  mortgage. 

N.  B.  Dial,  for  appellant  phosphate  com- 
pany. Simpson  ft  Cooper,  for  appellants 
Wood  and  Bramlett  *  T.  P.  McGowan,  for 
respondents  M.  S.  Bailey  &  Sons.  M.  F. 
Ansel,  for  other  respondents. 

GART^  A.  J.  This  court  does  not  deem 
it  necessary  to  add  anything  to  what  is  said 
In  the  decree  of  the  circuit  Judge.  The  ex- 
ceptions are  therefore  overruled,  and  the 
decree  affirmed,  for  the  reasons  therein  stat- 
ed. 

WOODS,  J.  I  concor  in  the  conclusion 
that  F.  Lb  Bramlett  and  Lula  M.  Wood*  as 


heirs  of  law  of  J.  H.  Bramlett  an  not  en- 
titled to  be  subrogated  to  the  rights  of  Mrs. 
Ansel,  as  against  the  incumbrances  senior  to 
his  deed,  by  reason  of  his  payment  of  the 
purchase  money  of  the  South  tract  on  Mrs. 
Ansel's  mortgage,  because  he  was  grossly 
careless  in  making  no  examination  of  the 
records  for  other  incumbrances  (see  ex- 
tended note  to  American  Bonding  Co.  y. 
Bank,  99  Am.  St  Rep.  482),  and  for  the  fur- 
ther reason  that  it  was  not  proved  J.  H. 
Bramlett  supposed  he  was  getting  a  good 
title  when  he  paid  the  purchase  money 
(Griffin  T.  Griflhi,  70  8.  a  220,  49  S.  B.  561). 
I  do  not  wish  at  this  time  to  assent  to  the 
view  of  the  circuit  Judge  that  a  release  on 
the  mortgage  and  the  lack  of  an  agreement 
to  keep  it  open  for  the  benefit  of  the  pur- 
chaser would  be  fatal  to  the  claim  of  subro- 
gation, because  the  authority  of  the  case 
of  Bleckeley  v.  Branyan,  26  8.  C.  424,  2  S. 

B.  819,  has  been  much  shaken  by  the  subse- 
quent cases  of  Michalson  v.  Myrick,  47  S.  C. 
297,  25  8.  B.  162;  Lipscomb  v.  Gk>ode,  57  8. 

C.  182,  86  &  B.  493,  and  PoweU  v.  Patrick, 
64  8.  C.  190,  41  8.  B.  894.  The  point  de- 
cided in  Bleckeley  v.  Branyan,  supra,  is  not 
necessarily  involved  here,  and  as  to  that  I 
express  no  opinion.  I  think  the  circuit  Judge 
was  in  error  in  requiring  the  Globe  Phos- 
phate Company  to  go  out  of  court  and  en- 
force its  debt  by  levy  and  sale  under  execu- 
tion. All  parties  had  been  brought  into  court 
to  have  their  equities  adjusted  as  to  both 
tracts  of  land,  and  all  who  were  creditors^ 
including  the  Judgment  creditor,  asked  for 
the  sale  of  the  lands  by  the  court  for  satis- 
faction of  their  debts.  The  court  undertook 
to  adjudge  the  rights  of  the  parties,  and  all 
sales  of  lands  contemplated  by  the  ^decree 
should  have  been  made  by  the  officer  of  the 
court  and  under  its  direction.  On  all  other 
points  I  concur  generally. 


(71  s.  0.  112) 
FLOOD  T.  NBW8  k  COURIER  CO. 

(Supreme  Court  of  Soath  Carolina.    March  15, 

1905.) 

UBKL  —  WHAT  OONSTITUTES  —  PUBUSHINO 
WHITE  ICAM  AS  NEGRO. 

1.  To  publish  in  a  newspaper  of  a  white  man 
that  he  is  colored  la  libelous  per  se. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  82, 
Cent  Dig.  Libel  and  Slander,  {  15.] 

2.  The  thirteenth  amendment  of  the  United 
States  Constitution,  abolishing  slarery,  the  foor- 
teenth  amendment,  providing  that  all  persons 
born  or  naturalized  in  the  united  States  and 
subject  to  its  jurijsdiction  are  citizens,  and  tibat 
no  state  shall  abridge  their  privileges  or  deny 
the  equal  protection  of  the  law,  and  the  fifteenth 
amendment,  providing  that  the  rights  of  citizens 
shall  not  be  abridged  on  account  of  race,  color, 
or  previous  condition  of  servitude,  have  not 
destroyed  the  law  of  the  state  making  the  pub- 
lication of  a  white  man  as  a  negro  anything 
but  libel. 

Ap];>eal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Dantsler,  Judge. 
Action  by  Aagustus  hL  Flood  against  the 
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News  &  Oonrler  Company.  From  an  order 
sustaining  a  demnrrer  to  the  complaint; 
plaintiff  appeals.    Reversed. 

Young  &  Young,  for  appellant.  Mitchell 
&  Smith,  for  respondent 

POPE,  0.  J.  The  appeal  here  inyolvea 
the  consideration  of  tl^e  complaint  and  the 
demurrer  thereto.  It  will  be  necessary, 
therefore,  to  reproduce  the  complaint,  which 
is,  omitting  the  caption,  as  follows: 

"(1)  That  the  said  defendant  is  a  corpora- 
tion under  the  laws  of  the  state  of  South 
Carolina. 

''(2)  That  this  plaintiff  is  a  white  man  of 
pure  Caucasian  blood,  and  is,  and  at  the 
time  hereinafter  mentioned  was,  a  citizen  of 
the  city  of  Charleston,  county  and  state 
aforesaid,  where  he  has  always  enjoyed  the 
respect  and  confidence  of  his  white  fellow- 
citizens;  the  same  having  been  of  value  to 
plaintiff  in  his  business,  and  a  source  of 
pride  and  pleasure  to  him  in  his  social  life. 

*'(3)  That  the  defendant  was  at  the  time 
hereinafter  mentioned  the  publisher  and 
proprietor  of  the  News  &  Courier,  a  news- 
paper published  In  the  city,  county,  and  state 
aforesaid,  of  large  circulation  both  in  the 
said  city  and  state. 

"(4)  That  the  defendant  did  on  the  9th 
day  of  October,  1903,  willfully  and  mall- 
clously  compose  and  publish  in  said  news- 
paper the  false  and  defamatory  matter  con- 
cerning the  plaintiff,  as  follows,  to  wit: 

'"A  Suit  for  Damages — A.  M.  Flood 
Wants  One  Thousand  Dollars  on  Account  of 
Being  Injured  by  Trolley  Car.  Augustus 
M.  Flood,  colored,  through  attorneys.  Young 
&  Young,  filed  suit  yesterday  in  the  court 
of  common  pleas  against  the  Charleston  Con- 
solidated Railway,  Gas  &  Electric  Company 
for  damages  in  the  amount  of  one  thousand 
dollars  for  alleged  Injuries  received  from  be- 
ing injured  by  a  street  car  operated  by  the 
defendant  company.  The  petition  states  that 
the  plaintiff  on  the  night  of  July  9,  1903,  in 
the  pursuit  of  his  business,  was  crossing 
over  King  street,  between  Line  and  Colum- 
bus streets,  and  as  he  reached  the  track  the 
said  defendant  carelessly,  negligently,  and 
willfully  omitted  to  give  any  signal  of  the 
approach  of  the  car,  by  reason  of  which  the 
plaintiff  was  unaware  of  its  approach,  and 
was  struck  by  the  car  and  knocked  down 
with  such  force  and  violence  that  his  cheek 
bone  was  broken  and  his  leg  badly  bruised; 
that  thereby  the  plaintiff  was  put  to  great 
pain,  and  was  prevented  from  going  on  with 
his  business,  and  was  otherwise  injured,  and 
compelled  to  expend  money  for  medical  at- 
tention and  nursing  to  his  damage.  To  the 
above  complaint  the  defendant  company,  by 
their  attorneys,  Messrs.  Mordecai  A  Gads- 
den, have  filed  an  answer  denying  certain 
allegations  made  by  the  plaintiff,  and  allege 
that  the  injuries  claimed  to  have  been  re- 
ceived by  the  plaintiff  were  caused  by  his 
negligence  and  carelessness  In  attempting  to 


cross  over  King  street  about  midway  be- 
tween Line  and  Columbus  streets,  at  night, 
immediately  in  front  of  one  of  the  cars  d 
the  defendant  company,  and  that,  bnt  f<Hr 
such  contributory  negligence  on  the  part  of 
the  plaintiff,  the  said  accident  would  not 
have  happened.' 

"(5)  That  the  defendant  by  such  publica- 
tion falsely  called  this  plaintiff  'colored,'  and 
so  falsely  published  him  and  meant  to  pub- 
lish him  as,  and  declare  him  to  be,  a  negro, 
which  was  false  and  defamatory,  and  tends 
to  exclude  him  from  society,  and  by  reason 
of  said  false  and  defamatory  publication  this 
plaintiff  has  been  injured  in^  his  reputation 
and  hurt  in  his  feelings  to  his  damage  ten 
thousand  dollars.  Wherefore  plaintiff  de- 
mands Judgment  against  the  defendant  In 
the  sum  of  ten  thousand  dollars  and  costs  of 
this  action." 

To  this  complaint  the  defendant  interposed 
the  following  demurrer: 

'The  defendant  above  named  demurs  to 
the  complaint  herein  on  the  ground  that  it 
appears  upon  the  face  of  the  complaint  that 
the  complaint  does  not  state  facts  sufiident 
to  constitute  a  cause  of  action,  in  that  it 
doth  not  appear  upon  the  face  of  said  oom- 
plaint  that  the  language  used  of  and  concern- 
ing the  plaintiff  was  in  any  wise  defamatory 
or  libelous,  or  that  he  has  suffered  any  legal 
damage  therefrom,  inasmuch  as  the  only 
language  in  said  complaint  alleged  and 
claimed  to  be  libelous  and  defamatory  Is  the 
word  'colored,'  and  the  only  damage  alleged 
and  claimed  is  that  resulting  from  the  ap- 
plication of  said  term  to  the  plaintiff,  where- 
as, under  the  provisions  of  the  thirteenth, 
fourteenth,  and  fifteenth  amendments  to  the 
Constitution  of  the  United  States,  and  of  the 
provisions  of  the  Constitution  and  statutes  of 
South  Carolina,  the  use  of  said  word  'col- 
ored' in  application  to  any  one  is  not  libel- 
ous nor  defamatory,  nor  can  any  legal  dam- 
age or  cause  of  action  arise  from  such  ap- 
plication." 

This  demurrer  being  sustained  by  the  pre- 
siding Judge,  the  plaintiff  interposed  the  fol- 
lowing grounds  of  appeal: 

"(1)  That  his  honor  erred  in  holding  that 
the  appellation  'negro,'  or  its  equivalent, 
'colored,'  when  applied  to  a  white  man,  is 
not  libelous  per  se,  whereas  it  is  submitted 
such  a  term,  when  applied  to  a  white  man.  Is 
libelous  per  se. 

"(2)  That  the  law  In  this  state  before  the 
adoption  of  the  thirteenth,  fourteenth,  and 
fifteenth  amendments  to  the  Constitution  of 
the  United  States,  being  that  the  term 'negro,' 
or  its  equivalent,  'colored,'  when  applied  to 
a  white  man,  was  libelous  per  se,  In  that  it 
tended  to  exclude  him  from  society,  his 
honor  erred  in  holding  that  this  has  been 
changed,  and  that  the  negro's  social  status 
has  been  changed,  by  the  said  amendments, 
whereas  it  is  submitted  that  only  the  negro's 
legal  and  political  status  has  been  affected 
thereby," 
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^liiber*  l8  defined  as  follows  on  page  661 
of  the  eighteenth  volume  of  the  American 
&  English  Encyclopsedla  of  Law:  ''A  libel 
is  a  malicious  defamation,  expressed  either 
by  writing  or  printing,  or  by  signs,  pictures, 
eflSgies,  or  the  like,  tending  to  blacken  the 
memory  of  one  who  is  dead,  or  to  impeach 
the  honesty,  integrity,  virtue  or  reputation, 
or  publish  the  natural  or  alleged  defects  of 
one  who  is  alive,  and  thereby  expose  him 
to  public  hatred,  contempt,  ridicule  or  oblo- 
quy, or  cause  him  to  be  shunned  or  avoided, 
or  to  injure  him  in  his  office,  business  or 
occupation." 

The  only  question  presented  by  this  ap- 
peal is,  is  it  libelous  per  se  to  publish  a 
white  man  as  a  negro?  The  appellant  insists 
that  the  authorities  in  this  state  sustain  the 
proposition  that  such  a  publication  in  a  news- 
paper is  a  libel  per  se.  He  alleges  with 
force  that  any  defamation  in  these  words  is 
of  such  a  character  as  to  expose  him  to  an 
Injury  to  himself  as  a  meml)er  of  society, 
and  that  In  such  case  no  special  damages 
need  be  alleged  or  proven.  As  is  said  in 
the  A.  &  B.  Bncy.  of  Law,  at  page  966: 
"Written  words  tending  to  diminish  the  re- 
spectability of  the  person  to  whom  they  re- 
late, and  to  expose  him  to  disgrace  and 
obloquy,  although  they  do  not  Impute  the 
commission  of  a  crime,  are  libelous  and  ac- 
tionable, although  no  special  damages  are 
alleged  or  proven."  To  call  a  write  man  a 
negro  affects  the  social  status  of  the  white 
man  so  referred  to.  These  words  were  so 
construed  by  cases  In  the  reports  of  our 
state.  Eden  v.  Legare,  1  Bay,  171,  which 
was  decided  in  1791.  The  court  there  held: 
*'But  the  court  resolved  that  the  words  in 
themselves  (that  is,  calling  a  white  man  a 
negro  or  mulatto,  which  is  the  same)  were, 
in  this  country,  actionable."  In  Wood  t. 
King,  1  Nott.  &  McG.  184,  decided  in  the 
year  1818,  calling  the  plaintlff*s  wife  a  mu- 
latto was  held  actionable  per  se.  So,  in 
State  V.  Farley,  4  McGord,  317,  820,  the 
court  said:  "If  a  man  deliberately  or  ma- 
liciously publish  anything  concerning  an- 
other which  renders  him  ridiculous,  or  tends 
to  hinder  others  from  associating  or  having 
intercourse  with  him,  an  action  lies."  In 
Strauder  v.  West  Virginia,  100  U.  S.  303,  306, 
25  li.  Ed.  664,  Mr.  Justice  Strong,  in  deliv- 
ering the  opinion  of  the  court,  said:  "The 
colored  race,  as  a  race,  was  abject  and  ig- 
norant, and  that  condition  was  unfit  to  com- 
mand the  respect  of  those  who  had  superior 
intelligence.** 

When  we  think* of  the  radical  distinction 
subsisting  between  the  white  man  and  the 
black  man,  it  must  be  apparent  that  to  im- 
pute the  condition  of  the  negro  to  a  white 
man  would  affect  his  (the  white  man's)  so- 
cial status,  and,  in  case  any  one  publish  a 
white  man  to  be  a  negro,  it  would  not  only 
be  galling  to  his  pride,  but  would  tend  to 
Interfere  seriously  with  the  social  relation 
of  the  white  man  with  his  fellow  white  men; 


and,  to  protect  the  white  n^an  from  such  a 
publication,  it  is  necessary  to  bring  such  a 
charge  to  an  issue  quickly.  In  Strauder  v. 
West  Virginia,  supra,  the  court  held  that 
these  amendments  (13,  14,  and  15)  were  de 
signed  to  accord  the  members  of  the  negro 
race  the  same  protection  in  life,  liberty,  and 
property  which  was  already  enjoyed  by  the 
white  race.  And  nowhere  does  the  court 
in  that  case  refer  to  the  social  relations  of 
each  race.  What  does  ^society"  mean  in 
this  connection?  Does  it  not  mean  the  class 
with  which  he  mingles;  the  class  from  which, 
if  a  man  marries,  he  selects  his  wife;  the 
class  of  people  with  whose  children  his  chil- 
dren go  to  school?  The  Century  Dictionary 
ft  Encyclopedia  defines  society  as  "Fellow- 
ship; companionship;  company.  Those  per- 
sons coUectiTely  who  are  united  by  a  com- 
mon bond  of  neighborhood  and  intercourse, 
and  who  recognize  one  another  as  associates, 
friends,  and  acquaintances.**  Webster  says: 
''Society  is  the  relationship  of  men  to  one 
another  when  associated  In  any  way;  com- 
panionship; fellowship;  company."  Again: 
''The  persons,  collectively  considered,  who 
live  in  any  region  or  in  any  period;  any  com- 
munity of  individuals  which  unite  together 
by  a  common  bond  of  nearness  or  inter- 
course; those  who  recognize  each  other  as 
friends  and  acquaintances."  The  statute  law 
of  this  state  forbids  the  association  of  the 
two  races  in  such  way  as  excludes  the  negro 
from  white  society,  and  vice  versa.  By  the 
miscegenation  statutes,  the  intermarriage  of 
the  two  races  is  forbidden  and  made  a 
crime.  Gr.  Code  1902,  f  293;  Civ.  Ck)de^ 
1902,  S  2664.  By  the  statute  the  railroads 
of  the  state  are  required  to  furnish  separate 
coaches  for  the  two  races,  and  It  Is  a  mis- 
demeanor for  any  railroad  employ^  to  per- 
ndt  a  colored  passenger  to  occupy  the  car 
for  white  people,  or  a  white  passenger  the 
car  for  colored  people.  Cr.  Gode  1902,  19 
479,  480;  OIv.  Code  1902,  f  2158.  White 
children  and  colored  children  are  forbidden 
to  attend  the  same  school.  Civ.  Code  1902, 
S  1231.  In  Smith  v.  Chamberlain,  88  S.  C. 
529,  533,  17  S.  E.  371,  19  L.  R.  A.  710,  the 
circuit  judge,  in  charging  the  jury,  said, 
"Among  the  citizens  of  South  Carolina  we 
have  two  distinct  races.  Before  the  law  they 
are  equal.  The  colored  race,  in  our  courts 
of  justice,  stand  on  the  same  plane  as  the 
white  race.  Our  laws  bear  equally  on  all 
without  regard  to  race,  color,  or  previous 
condition.  Our  social  conditions,  however, 
are  very  different  Friends,  companions,  and 
neighbors  must  be  of  our  own  choice.  These 
relations  and  associations  the  law  does  not 
undertake  to  make  or  regulate  for  us.  If  we 
do  not  wish  to  associate  with  one  class  of 
society,  there  is  no  law  that  I  know  of  which 
compels  us  to  do  so."  The  Supreme  Court 
sustained  the  charge  of  the  circuit  judge, 
but  that  is  not  all.  In  the  case  of  Spotcmo 
V.  Fourlchon  (La.)  4  South.  71,  decided  In 
1888^  the  court  held:    "Under  the  social  hab- 
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Its,,  customs,  and  prejudices  prevailing  in 
Louisiana,  it  cannot  be  disputed  that  char- 
ging a  white  man  with  being  a  negro  Is  cal- 
culated to  Inflict  Injury  and  damage.  We 
are  concerned  with  these  social  conditions 
simply  as  facts.  They  exist,  and  for  that 
reason  we  deal  with  them.  No  one  could 
make  such  a  charge,  knowing  It  to  be  false, 
without  understanding  that  its  effects  would 
be  Injurious,  and  without  Intending  to  In- 
jure." Also  the  case  of  Upton  v.  Times- 
Democrat  Publishing  Ck>.  (La.)  28  South.  970, 
decided  in  1900,  is  In  point  The  plaintiff  In 
this  case  was  a  white  clergyman.  The  report- 
er on  the  Times-Democrat  described  him  as 
*'a  cultured  gentleman,^'  which  by  error  of 
the  telegraph  company  was  changed  to  a 
''colored  gentleman,"  and  the  editor  of  the 
paper  changed  it  to  ''negro."  In  this  latter 
form  the  article  appeared  next  morning.  A 
day  afterwards  the  fullest  retraction  and 
apology  appeared,  and  in  as  prominent  a  po- 
sition as  the  original  article.  After  the 
plaintiff  got  a  verdict,  and  on  appeal,  the 
court  held:  "The  word  complained  of  was 
provoking  to  an  extreme  degree.  Inserted 
as  it  was  in  one  of  the  dally  papers,  it  was 
enough  to  arouse  the  most  profound  indig- 
nation of  the  most  patient  man.  Plaintiff 
naturally  at  once  took  steps  to  find  out  how 
It  was  that  he  was  referred  to  as  not  be- 
ing a  white  man.  Taking  up  the  facts  for 
review,  •  •  •  we  may  as  well  say  here, 
we  take  it  that  the  change  from  'colored 
gentleman*  to  'negro,'  as  made,  presents  no 
ground  for  complaint  One  expression  ('col- 
'ored  gentleman*)  was  as  objectionable  as  the 
other  ('negro')."  A  full  retraction  was  made 
in  the  next  morning's  paper,  but  retraction 
and  apology,  even  when  timely  made,  are 
not  all  that  is  needful  to  relieve  a  publish- 
ing company  from  liability  for  injury  re- 
sulting from  oversight  or  negligence,  even 
where  there  is  no  malice  or  evil  intent  which 
may  give  rise  to  liability  in  damages.  A 
newspaper  would  yet  be  liable  if  an  injuri- 
ous untruth  should  find  its  way  into  its  col- 
umns, though  by  the  merest  accident.  The 
law  seeks  to  protect  the  Innocent  who  has 
been  injured  by  libelous  report&  The  fact 
that  a  management  may  be  all  that  can  be 
expected,  to  guard  against  unfortunate  ac- 
cidents, is  not  in  Itself  a  protection  against 
damages  and  a  sufficient  defense. 

2.  Have  the  amendments  to  the  United 
States  Oonstitution  numbered  13,  14,  and  16 
had  any  effect  to  change  the  social  differen- 
ces between  the  white  man  and  the  negro 
man?  Here  is  the  text  of  those  amend- 
ments. The  thirteenth  amendment  Is  as  fol- 
lows: "Neither  slavery  nor  Involuntary  serv- 
itude, except  as  a  punishment  for  crime, 
whereof  the  parties  shall  have  been  duly  con- 
victed, shall  exist  vrithln  the  United  States, 
nor  in  places  subject  to  their  jurisdiction.'' 
The  fourteenth  amendment  is  as  follows: 
"All  persons  bom  or  naturalized  in  the  Unit- 
ed States,  and  subject  to  the  Jurisdiction 


thereof,  are  citizens  of  the  United  States  and 
of  the  state  wherein  they  reside.  No  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  dti- 
sens  of  the  United  States,  nor  shall  any  state 
deprive  any  person  of  life,  liberty  or  prop- 
erty, without  due  process  of  law,  nor  deny 
any  person  within  its  Jurisdiction  the  equal 
protection  of  the  law."  The  fifteenth  amend- 
ment is  as  follows:  "The  right  of  citizens 
(Of  the  United  States  to  vote  shall  not  be  de- 
nied or  abridged  by  the  United  States  or  any 
other  state  on  account  of  race^  color  or  pre- 
vious conditions  of  servitude."  Now,  it  must 
be  apparent  from  consulting  the  texts  of 
these  amendments  that  there  is  not  the 
slightest  reference  to  the  social  conditions 
of  the  two  races,  and  nothing  can  be  impor^ 
ed  into  these  amendments  to  give  any  such 
effect  All  take  pleasure  in  bowing  to  the 
authority  of  the  United  States  in  regard  to 
these  three  amendments,  but  we  would  be 
very  far  from  admitting  that  the  social  dis- 
tinction subsisting  between  the  two  races 
has  been  in  any  way  affected.  In  Plessy  v. 
Ferguson,  163  U.  &  637,  16  Sup.  Gt  1138,  41 
L.  Ed.  256,  the  court  held:  "The  object  of 
the  fourteenth  amendment  was  undoubtedly 
to  enforce  the  absolute  equality  of  the  two 
races  before  the  law,  but  in  the  nature  of 
things,  it  could  not  have  been  intended  to 
abolish  distinction  based  upon  color,  or  to 
enforce  social  as  distinguished  from  political 
equality,  or  a  commingling  of  the  two  races 
upon  terms  unsatisfactory  to  either.  The 
argument  also  assumes  that  social  prejudices 
may  be  overcome  by  legislation,  and  that 
equal  rights  cannot  be  secured  to  the  negro 
except  by  an  enforced  commingling  of  the 
two  races.  We  cannot  accept  this  proposi- 
tion. If  the  two  races  are  to  meet  upon 
terms  of  social  equality,  it  must  be  the  re- 
sult of  natural  affinities — a  mutual  apprecia- 
tion of  each  other's  merits  and  a  voluntary 
consent  of  individuals.  As  was  said  by  the 
Court  of  Appeals  of  New  York  in  People  v. 
Gallagher,  93  N.  Y.  438,  448»  45  Am.  Bep.  232: 
'This  end  can  neither  be  accomplished  nor 
promoted  by  laws  which  conflict  with  the 
general  sentiment  of  the  community  upon 
whom  they  are  designed  to  operate.  "VHien 
the  government  therefore,  has  secured  to 
each  of  its  citizens  equal  rights  before  the 
law,  and  equal  opportunities  for  improve- 
ment and  progress,  it  has  accomplished  the 
end  for  which  It  was  organized,  and  per- 
formed all  functions  respecting  social  advan- 
tages with  which  it  is  endowed.'  Legislation 
is  powerless  to  eradicate  racial  instincts  or 
abolish  distinctions  based  upon  physical  dif- 
ferences, and  attempts  to  do  so  can  only  re- 
sult in  accentuating  the  difficulties  of  the 
present  situation.  If  the  civil  and  political 
rights  of  both  races  be  equal,  one  cannot  be 
inferior  to  the  other,  civilly  or  politically. 
If  one  race  be  inferior  to  the  other  socially, 
the  Constitution  of  the  United  States  cannot 
put  them  on  the  same  plane,"    We  therefore 


1.0) 


RAILROAD  GOM'RS  T.  ATLANTIC  CX)AST  LINE  R.  CO. 


641 


hold  that  these  three  amendments  to  the  fed- 
eral ConstltntlOB  have  not  destroyed  the  law 
ef  this  state  which  makes  the  pnbllcatlon  of 
a  white  man  as  a  negro  anything  but  libel. 

The  Judgment  of  this  court  is  that  the 
Jadgment  of  the  ctrenit  court  be  reversed 
wh»e  it  sustained  the  demurrer  in  this  case, 
and  the  action  is  remanded  to  the  circuit 
court  for  such  other  proceedings  as  may  be 
ta  accordance  with  law. 


(71  s.  o.  m) 

FLOOD  T.  BVBNINO  POST  PUB.  00. 

(Supreme  Court  of  South  Carolina.    March  10, 

1905.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  Dantzler,  Judge. 

Action  by  Augustus  M.  Flood  against  the 
Byening  Post  Publishing  Company.  From 
an  order  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appealSw    Reversed. 

Toung  &  Toung,  for  appellants.  Wm. 
Henry  Parker,  Jr.,  for  respondent 

POPS,  C.  J.  This  case  presents  the  pre- 
cise question  disposed  of  in  the  case  of  Au- 
gustus Flood  V.  The  News  and  Courier  Com- 
pany, 60  S.  B.  6S7,  where  the  order  sustain- 
ing the  demurrer  was  reversed.  Having 
overruled  the  demurror  in  that  case,  it  only 
remains  for  us^  upon  the  authority  of  that 
case,  to  reverse  the  order  sustaining  the  de- 
murrer in  ttiis  case. 

The  Judgment  of  tibis  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
where  it  sustained  the  demurrer  in  this  case, 
and  the  action  is  remanded  to  the  circuit 
court  for  such  other  proceedings  as  may  be 
in  accordance  with  law. 

GARY,  A.  J.,  and  JONBS  and  WOODS, 
JJ.,  concur  in  the  result,  as  the  complaint  al- 
leges that  the  publication  was  vrillful  and 
malicious. 

(71  8.  C.  180) 

RAILROAD  COMTIS  v.  ATLANTIC  COAST 

LINE  R.  CO. 

(Supreme  Court  of  South  Carolina.    March  15, 

1905.) 

BAIUtOADS— ▲UTHOSTTY  OF  BAILBOAD   COMICIS- 
SION— PASSENOEB   SERVICE— MANDAMUS. 

1.  Under  Civ.  Code  1902,  §  2067,  conferring 
on  the  Railroad  Commissioners  supervision  of 
all  roads  in  the  state,  and  section  2069,  author- 
izing the  Commission,  whenever  it  shall  deter- 
mine that  an  improvement  in  stations  or  station 
houses  is  necessary,  or  any  change  in  the  mode 
of  operating  the  road  is  expedient  for  the  pub- 
lic good,  to  notify  the  road  of  the  changes  re- 
quired, the  Commission  has  the  power  to  decide 
whether  a  ^  railroad  is  furnishing  proper  pas- 
senger service  to  the  citizens  of  any  community, 
and  to  require  specified  trains  to  be  stopped  at 
a  station  in  order  that  the  community  may  be 
properly  served. 

2.  Where  a  railroad  company  has  been  noti- 
fied, has  appeared,  and  has  contested  a  matter 
before  the  Railroad  Commission*  an  order  of 
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such  commission^  reaulring  it  to  stop  certain 
trains  at  a  station  £§  not  depriving  such  rail- 
road company  of  its  property  without  due  pro- 
cess of  law. 

8.  Mandamus  is  the  remedy  provided  by  Civ. 
Code  1902,  {  2119,  to  enforce  a  decree  of  the 
Railroad  Commission. 

Petition  l^  the  Railroad  Oommissionas 
for  writ  of  mandamus  to  tho  Atlantic  Coast 
Line  Railroad  Company.  Demurrer  to  peti- 
tion OTermled. 

U.  X.  Gunter,  Jr.,  Atty.  Gen.,  for  petition- 
ers. J.  T.  Barron  and  Willcoz  &  Wlllcoz, 
for  respondent 

GARY,  A.  J.  This  is  an  application  to  the 
Supreme  Court,  in  the  exercise  of  its  original 
Jurisdiction,  for  a  writ  of  mandamus  com- 
pelling the  defendant  to  obey  the  order  of 
the  plaintiffs  requiring  it  to  stop  certain 
trains  at  its  station  in  the  town  of  Latta,  Sw 
C,  for  the  accommodation  of  passengers. 
The  following  is  a  copy  of  the  petition: 

*'(1)  That  the  said  plaintiffs  were  at  the 
time  her^nafter  stated,  and  still  are,  the 
qualified  Raihroad  Commissioners  of  the  state 
of  South  Carolina. 

**{2)  That  the  Atlantic  Coast  Line  Railroad 
Company  was  at  the  times  hereinafter  men- 
tioned, and  still  is,  a  railroad  corporation 
organized  and  existing  under  the  laws  of 
the  state  of  South  Carolina,  and  known  by 
the  name  Atlantic  Coast  Line  Railroad  Com- 
pany, and  was  the  owner  of  and  operating 
a  certain  railroad  known  as  the  Atlantic 
Coast  Line  Railroad,  leading  from  the  town 
of  Wilson,  through  the  town  of  Fayetteville, 
in  the  state  of  North  Carolina,  to  Florence, 
in  the  state  of  South  Carolina,  and  operating 
a  branch  line,  commonly  known  as  the  lAtta 
Branch  Railroad,  leading  from  the  town  of 
Latta,  in  Marion  county,  on  said  railroad,  to 
the  town  of  Clio,  in  Marlboro  county.  South 
Carolina,  commonly  known  as  the  Latta 
Branch  Railroad. 

"(3)  That  on  June  7,  1994,  certain  citizens 
of  the  state  of  South  Carolina,  residing  at 
Latta,  and  along  the  line  of  the  said  Latta 
Branch  Railroad,  filed  a  petition  with  the 
said  plaintiffs,  as  Railroad  Commissioners  of 
the  state  of  South  Carolina,  that  the  Atlantic 
Coast  Line  Railroad  Company  was  furnishing 
insufiiclent  accommodations  for  passengers 
traveling  on  said  railroad,  and  asking  that 
the  said  railroad  company  be  compelled  to 
stop  its  passenger  trains  numbers  32  and  35 
at  its  station  in  the  town  of  Latta,  when  flag- 
ged, for  the  purpose  of  receiving  and  deliver- 
ing passengtf  8  at  said  station. 

"(4)  That  thereafter,  on  July  29,  1904,  the 
said  Railroad  Commissioners  of  the  state 
of  South  Carolina,  after  investigating  the 
facts  stated  in  said  petition,  and  after  notice 
to  and  hearing  the  said  above-named  defend- 
ant in  reference  to  tlie  facts  of  said  petition, 
found  as  a  matter  of  fact  that  sufilclent  ac- 
commodations were  not  furnished  the  citi- 
zens along  the  said  Latta  Branch  Railroad 
and  the  town  of  Latta  by  the  Atlantic  Coast 
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Line  Railroad  Ck>mpany  at  its  station  In  Lat- 
ta,  South  Carolina,  and  said  Railroad  Com- 
mlsslonen  thereupon  made  an  order  that 
the  said  passenger  trains  numbers  32  and  35, 
operated  by  the  said  Atlantic  Coast  Line  Rail- 
road Company,  should  stop  when  flagged  at 
the  said  station  on  and  after  August  1,  1904. 

"<5)  That  a  copy  of  said  order  of  the  Rail- 
road Commissioners  was  served  upon  the 
Atlantic  Coast  Line  Railroad  Company  more 
than  sixty  days  prior  to  the  commencement 
of  this  action,  but  that  the  said  railroad  com- 
pany had  neglected  and  refused  to  comply 
with  the  said  order  to  stop  said  trains  at  sa'^ 
station  t&c  the  purpose  of  receiving  and  de- 
livering passengers. 

"(6)  That  on  October  7, 1904,  the  said  Rail- 
road Commissioners  of  the  state  of  South 
Carolina  requested  the  Attorney  General  of 
the  state  of  South  Carolina  to  commence  this 
action  on  their  behalf  to  compel  the  said 
railroad  company  to  comply  with  said  order, 
and  to  stop  said  trains  numbers  32  and  35 
on  flag  at  the  station  in  Latta  for  the  purpose 
of  receiving  and  discharging  passengers  on 
said  trains/* 

The  defendant  demurred  on  several 
grounds,  the  first  of  which  is  as  follows:  "(1) 
In  that  the  Railroad  Commission,  plaintiff,  is 
without  power  to  make  the  order,  the  viola- 
tion of  which  is  alleged  as  a  cause  of  action. 
Section  2067,  Code  Laws  1902,  confers  upon 
the  Commissioners  general  supervision  of  all 
railroads  in  this  state.  Section  2069  Is  as 
follows:  'Whenever,  In  the  judgment  of  the 
Railroad  Commissioners,  it  shall  appear  that 
repairs  are  necessary  upon  any  such  railroad, 
or  that  any  addition  to  the  rolling  stock,  or 
any  enlargement  of,  or  improvement  in,  the 
stations  or  station  houses,  or  any  modifica- 
tion in  the  rates  of  fare  for  transporting 
freight  or  passengers,  or  any  change  in  the 
mode  of  operating  the  road  and  conducting 
its  business,  is  reasonable  and  expedient  in 
order  to  promote  the  security,  convenience 
and  accommodation  of  the  public,  they  shall 
give  information,  in  writing,  to  the  corpora- 
tion of  the  improvements  and  changes  which 
they  adjudge  to  be  proper;  and  if  the  said 
company  shall  fall,  within  sixty  days,  to 
adopt  the  suggestions  of  said  Commissioners, 
they  shall  take  such  legal  proceedings  as 
they  may  deem  expedient,  and  shall  have  au- 
thority to  call  upon  the  Attorney  General  to 
institute  and  conduct  such  proceedings.' " 
Our  construction  of  the  statute  is  that  it  in- 
vests the  Commissioners  with  power  to  de- 
termine the  facts  stated  in  their  order,  but 
they  have  no  authority  to  enforce  their  de- 
cision. Provision  is  made  for  the  enforce- 
ment of  their  decisions  in  section  2119,  Code 
Laws  1902,  which  is  as  follows:  "If  any 
railroad  company  shall  neglect  or  refuse  to 
comply  with  the  provisions  of  this  chapter  or 
with  the  rules  and  regulations  prescribed  by 
said  Commissioners  within  the  limits  of  their 
authority,  such  company  shall  be  subject  to 
a  writ  of  mandamus,  to  be  Issued  by  any  Jus- 


tice of  the  Supreme  Court,  or  circuit  Judge, 
upon  application  of  the  Commissioners,  or  a 
majority  of  them,  to  require  compliance  with 
said  laws  or  said  rules  and  regulations,  and 
failure  to  comply  with  said  writ  of  man- 
damus shall  be  punishable  as  for  contempt; 
and  for  any  willful  violation  of  any  of  said 
laws,  or  failxure  to  comply  with  the  require- 
ments of  such  rules  or  regulations,  the  court 
may  award  such  costs  and  counsel  fees,  on 
the  return  of  said  writs,  and  after  due  de- 
liberation thereon,  as  may  be  Just"  It 
would  have  been  useless  to  enact  this  sec- 
Hon,  unless  the  Commissioners  are  empower- 
ed to  make  a  decision  upon  the  matters  m&k- 
tloned  in  section  2069.  The  defendant's  at- 
torneys, in  their  argument,  contend  that  the 
statute  does  not  confer  upon  the  Commis- 
sioners the  power  to  direct  in  detail  how, 
when,  and  in  what  manner  it  shall  operate 
its  trains.  In  this  connection  we  will  con- 
sider the  ground  of  demurrer  numbered  5, 
which  is  as  follows:  •'{S)  In  that,  if  it  is 
within  the  ];>ower  of  the  Railroad  Commis- 
sion to  require  defendant  company  to  give 
greater  conveniences  to  a  given  locality,  this 
power  does  not  embrace  the  right  of  the  Com- 
mission to  regulate  tMs  convenience  by  a 
control  of  the  operation  of  specified  trains.'* 
The  Legislature,  under  the  police  power,  may 
require  all  regular  passenger  trains  not  en- 
gaged in  interstate  commerce  to  stop  at  cer- 
tain stations.  Qladson  v.  Minnesota,  166  U. 
S.  427,  17  Sup.  Ct  627,  41  L.  Bd.  1064.  It 
therefore  necessarily  follows  that  it  has  the 
power  to  compel  a  less  number,  and  may 
specify  the  particular  trains  required  to  stop 
at  a  station.  In  the  case  last  mentioned  the 
court  says  at  page  430  of  166  U.  S.,  page  628 
of  17  Sup.  Ot  (41  L.  Ed.  1064):  "A  railroad 
corporation  created  by  a  state  is,  for  all  pur- 
poses of  local  government,  a  domestic  cor- 
poration, and  its  railroad  within  the  state  is 
a  matter  of  domestic  concern.  Even  when 
its  road  connects,  as  most  railroads  do,  with 
railroads  in  other  states,  the  state  which  cre- 
ated the  corporation  may  make  all  needful 
regulations  of  a  police  character  for  the  gov- 
ernment of  the  company  while  operating  its 
road  in  that  Jurisdiction.  It  may  prescribe 
the  location  and  the  plan  of  construction  of 
the  road,  the  rate  of  speed  at  which  trains 
shall  run,  and  the  places  at  which  they  shall 
stop,  and  may  make  any  other  reasonable 
regulations  for  their  management,  in  order  to 
secure  the  objects  of  the  incorporation,  and 
the  safety,  good  order,  convenience,  and  com- 
fort of  the  passengers  and  of  the  public.  All 
such  regulations  are  strictly  within  the  po- 
lice power  of  the  state."  See,  also,  R.  R. 
Com.  V.  Minnesota,  193  U.  S.  53,  24  Sup.  Ct 
390,  48  U  Ed.  614,  and  N.  O.  Com.  v.  R.  R. 
(N.  C.)  49  S.  E.  191. 

The  second  ground  of  demurrer  is  as  fol- 
lows: *'(2)  In  that  the  orda  of  the  Rail- 
road Commission  is  not  the  result  of  a  Judi- 
cially determined  fact,  and,  the  defendant 
not  having  had  Its  days  in  court  on  the  mer- 


&a) 


D.  W.  ALDERMAN  &  SONS'  CO.  t.  WILSON. 


643 


Ita  of  said  order,  the  enforcement  of  the  or- 
der of  the  Railroad  Commission  deprives  de- 
fendant of  its  property  without  due  process 
of  law,  and  violates  the  constitutional  pro- 
tection to  which  defendant  Is  entitled  nnder 
article  1,  S  5,  of  the  Constitution  of  the  state 
of  South  Carolina,  and  under  article  14,  S  1, 
of  the  Constitution  of  ^e  United  States." 
The  facts  were  determined  by  a  tribunal  well 
recognized  and  adopted  throughout  the  land. 
The  defendant  was  notified,  appeared,  and 
contested  the  facts  upon  the  merits.  In  the 
case  of  L.  &  N.  B.  Co.  v.  Schmidt,  177  U.  S. 
230,  236,  20  Sup.  Ct  620,  622,  44  L.  Bd.  747, 
the  court  uses  this  language:  "It  Is  no  lon- 
ger open  to  contention  that  the  due  process 
clause  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States  does  not 
control  mere  forms  of  procedure  In  state 
courts,  or  regulate  the  practice  therein.  All 
Its  requirements  are  compiled  with,  provided. 
In  the  proceedings  which  are  claimed  not  to 
have  been  due  process  of  law,  the  person  con- 
demned has  had  sufficient  notice,  and  ade- 
quate opportunity  has  been  afforded  him  to 
defend." 

The  third  ground  of  demurrer  Is  as  fol- 
lovns:  "(3)  In  that  the  court  In  which  this 
action  Is  brought  Is  without  jurisdiction  to 
try  the  question  before  It  by  a  proceeding  In 
mandamus,  because  (a)  no  statutory  author- 
ity Is  given  the  Supreme  Court  to  hear  and 
determine  the  Issue  Involved  under  section 
2069  of  the  Code  of  Laws  of  South  Carolina 
of  1903,  If  the  power  of  the  Railroad  Com* 
mission  to  pass  the  order  In  question  under 
section  2069  be  otherwise  admitted;  (b)  the 
writ  of  mandamus  Is  solely  for  the  purpose 
of  the  enforcement  of  a  plain  ministerial 
duty,  or  that  which  Is  duly  ascertained  and 
determined  In  a  court  of  competent  Jurisdic- 
tion, and  cannot  be  used  as  an  original  pro- 
ceeding to  try  and  determine  the  question  of 
right."  The  objection  urged  In  subdivision 
"a**  is  untenable,  for  the  reason  that  the  Ju- 
risdiction of  the  Supreme  Court  is  not  in- 
volved, for  the  purpose  of  hearing  and  deter- 
mining the  issue  involved  under  section  2069, 
but  to  enforce  the  decision  rendered  by  the 
Commissioners.  Mandamus  is  not  only  the 
usual  and  proper  method  of  obtaining  en- 
forcement of  such  decisions,  but  It  is  the  rem- 
edy provided  by  section  2119,  Code  Laws. 
23.  Bnc.  of  Law,  662.  This  likewise  disposes 
of  subdivision  ''b." 

The  fourth  ground  of  demurrer  is  as  fol- 
lows: *'(4)  In  that  the  complaint  alleges 
that  the  Railroad  Commission  has  found,  as 
a  matter  of  fact,' that  sufficient  accommoda- 
tion was  not  furnished  the  citizens  along  the 
Bald  Latta  Branch  Railroad,  and  in  the  town 
of  Latta,  by  the  Atlantic  Coast  Line  Railroad 
Company  at  its  station  in  Latta,  South  Caro- 
lina (the  same  not  being  a  JuiUdally  deter- 
mined fact),  and  the  complaint  nowhere 
states  as  a  fact  that  said  accommodations  do 
not  exist,  which  is  a  fact  for  Judicial  deter- 
mination.'*   We  have*  already  shown  that  the 


Commissioners  were  empowered  to  determine 
the  facts  set  forth  in  their  order. 

It  is  the  Judgment  of  this  court  that  the 
demurrer  be  overruled,  but  with  leave  to  the 
defendant  to  file  a  return  to  the  rule  to  show 
cause  within  20  days  after  notice  of  the  filing 
of  this  opinion. 

(71  8.  C.  64) 

D.  W.  ALDERMAN  ft  SONS'  CX).  T.  Wllr 

SON. 

(Supreme  Court  of  South  Carolina.    March  9, 

1905.) 

iiTJxrnonoii— GRANT  or  bight  or  way— op- 
tion IN  OBANT. 

1.  A  writing  nnder  seal,  whereby,  In  consider- 
ation of  ^1,  and  ys  per  annum,  the  grantors, 
when  a  railroad  is  located  on  the  land  grant, 
bargain  and  sell  unto  the  grantee  an  ezdusiva 
right  of  way  for  the  railroad  across  the  land 
for  25  vears,  with  general  warranty,  becomes 
irrevocable  at  Its  execution,  and  the  grantee  Is 
entitled  to  an  Injunction  against  a  third  party 
who  has  purchased  from  the  grantor  after  the 
execution  of  such  writing,  with  knowledge  there- 
of^ a  right  of  way  to  prevent  a  location  of  a 
railroad  across  grantee^  right  of  way. 

2.  Where  a  grant  of  a  railroad  right  of  way 
for  25  years  provides  that  the  grantee  after 
such  time  may  retain  the  right  of  way  as  long 
as  he  desires  on  payment  of  a  stipulated  amount, 
it  confers  a  mere  option,  not  affecting  the  rights 
already  given.  - 

Appeal  from  (Common  Pleas  (Circuit  Court 
of  Florence  County;   Aldrich,  Judge. 

Action  by  D.  W.  Alderman  A  Sons^  Com- 
pany against  Thomas  Wilson.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

Wilcox  &  Wilcox,  for  appellant  Wilson 
&  Durant,  for  respondent 

GARY,  A.  J.  This  Is  the  second  appeal 
In  this  case.  The  first  appeal  was  from  an 
order  granting  a  temporary  Injunction  (69 
S.  C.  156,  48  S.  B.  85),  and  the  second  is 
from  the  final  decree  granting  a  permanent 
Injunction.  The  appellant's  exceptions  are 
as  follows:  "(1)  His  honor  the  presiding 
judge  erred,  it  is  respectfully  submitted,  in 
holding  that  the  instrument  in  writing  sign- 
ed by  Maggie  Jones  and  D.  W.  Alderman 
&  Sons'  Company,  and  in  evidence  as  Exhib- 
it A,  is  not  a  license,  but  that  it  is  a  present 
sale  and  conveyance  of  a  right  of  way  for 
the  time  specified;  whereas  he  should  have 
held  that  said  paper  conveyed  nothing  more 
than  a  mere  license,  revocable  at  the  will 
of  Maggie  Jones.  (2)  His  honor  erred,  it  1^ 
respectfully  submitted,  in  holding  that  the 
Instrument  in  writing  signed  by  Maggie 
Jones  and  D.  W.  Alderman  St  Sons'  Com 
pany,  and  in  evidence  as  Bxhiblt  A,  cannot 
be  revoked  by  Maggie  Jones;  whereas  he 
should  have  held  that  said  paper  constituted 
nothing  more  than  a  mere  license,  and  that 
the  same  was  revoked  by  Maggie  Jones  by 
the  conveyance  to  the  defendant  of  a  right 
of  way  OTer  and  across  the  right  of  way 
described  therein.  (8)  His  honor  erred,  it  is 
respectfully  submitted,  in  holding  that  the 
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plaintiff,  before  it  had  exercised  the  rights 
which  it  acquired  under  the  instrument  in 
writing  signed  by  Maggie  Jones  and  D.  W. 
Aiderman  &  Sons'  Company,  in  evidence  as 
Exhibit  A,  owned  any  property  right  in  the 
right  of  way  therein  described  which  could 
entitle  it  to  an  injunction;  whereas  he 
should  have  held  that  plaintiff's  rights  un- 
der said  Instrument  in  writing  become  ef- 
fectlye  only  when  the  priTllege  granted 
thereby  is  exercised  by  the  construction  of 
a  railroad  along  the  lines  described  therein, 
and  that  preyious  to  such  construction  of 
such  railroad  plaintiff  had  no  right  or  prop- 
erty in  the  Maggie  Jones  land  which  can 
entitle  it  to  an  injunction,  or  to  any  right 
to  take  possearion  thereof,  or  to  exclude 
Maggie  Jones  or  her  grantee  therefrom." 

The  agreement  set  out  as  Exhibit  A  is  as 
follows; 

"The  State  of  South  Carolina,  Florence 
County.  This  agreement  made  and  entered 
into  this  .SOth  day  of  January,  1902,  by  and 
between  Maggie  Jones,  of  the  above  named 
State,  and  county  of  Florence,  of  the  first 
part,  and  the  D.  W.  Alderman  &  Sons'  Co., 
a  corporation  created  under  the  laws  of 
South  Carolina,  with  principal  office  at  Al- 
colu.  Clarendon  County,  S.  C,  of  the  second 
part;  witnesseth,  that  for  and  in  considera- 
tion of  the  sum  of  one  ($1.00)  dollar,  paid 
to  the  party  of  the  first  part  by  the  said 
party  of  the  second  part,  the  receipt  where- 
of is  hereby  fully  acknowledged,  have  grant- 
ed, bargained,  sold  and  released,  and  do 
hereby  grant,  bargain,  sell  and  release  unto 
the  said  party  of  the  second  part,  its  suc- 
cessors or  assigns,  exclusive  rights  of  way 
for  tramroads  or  iron  roads,  over  and  across 
all  that  tract  of  land,  situated  in  said  State 
and  county  of  Florence,  known  as  the  Hart- 
well  Carmon  tract,  and  bounded  as  follows; 
•  •  •  containing  thirty  (30)  acres^  more 
or  less,  for  a  term  of  twenty-five  years  from 
date,  and  for  as  many  years  after  the  expira- 
tion of  the  said  twenty-five  years  as  the 
said  party  of  the  second  part,  its  successors 
or  assigns,  may  wish  to  retain  the  said  right 
of  ways:  provided  the  sum  of  five  dollars 
be  paid  annually  after  the  expiration  of  the 
aforesaid  twenty-five  years  to  the  said  party 
of  the  first  part,  her  heirs,  executors  or  as- 
signs, by  the  said  party  of  the  second  part, 
its  successors  or  assigns.  It  is  agreed  that 
said  tramroad  or  iron  railroad  shall  run  on 
northwestern  side  of  tract  between  field  and 
branch,  and  the  party  of  the  second  part 
agrees  to  pay  five  dollars  a  year  after  the 
first  train  or  railroad  enters  said  land.  It  is 
also  agreed  that  the  said  party  of  the  second 
part,  its  successors  or  assigns,  shall  have 
the  right  to  peacefully  enter  upon  said  land 
at  any  time  and  remove  the  iron  rails  or 
other  materials  used  in  the  building  of  any 
tramroads  or  iron  railroads,  and  any  other 
material  pot  upon  said  lands  bythe  said  par- 
ty of  the  second  part;  and  the  said  party  of 
the  first  part,  for  herself,  and  her  heirs,  ex* 
ecutor%  administrators  or  assigns^  do  cove- 


najit  and  agree  with  tibe  said  party  of  the 
second  part,  its  successors  or  assigns,  to 
forever  warrant  and  defend  the  title  of  said 
described  right  of  ways  against  her  heirs, 
executors  or  assigns,  and  all  parties  claim- 
ing or  to  claim  the  same  or  any  part  there- 
of unto  the  said  party  of  the  second  part,  its 
successors  or  assigns.  Witnessed  under  our 
hands  and  seals^  this  SOth  day  of  January, 
1902.  Maggie  Jones.  [L.  &]  D.  W.  Alder- 
man &  Sons'  Co.  £Lk  S.]**  (Two  witness- 
es.) 

The  wordSi  "have  granted,  bargained,  bM 
and  released,  and  do  hereby  grant,  bargain, 
sell  and  release  unto  the  said  party  of  the 
second  part,  its  successors  or  assigns^  ex- 
clusive rights  of  ways  for  tramroads  or  iron 
railroads,  over  and  across  all  that  tract  of 
land,  •  •  •  f or  a  term  of  twenty-five 
years,**  are  sufilcient  to  confer  exclusive 
rights  of  ways  over  and  across  the  lands 
therein  mentioned  for  a  term  of  25  years. 
The  words,  "and  for  as  many  years  after  the 
expiration  of  the  said  twenty-five  years  as 
the  said  party  of  the  second  part,  its  succes- 
sors or  assigns,  may  wish  to  retain  the  said 
rights  of  way,"  merely  conferred  a  privi- 
lege or  option,  and  did  not  affect  the  rights 
which  had  already  been  granted.  The  war- 
ranty shows'  that  it  was  not  intended  that 
the  rights  granted  should  be  revocable  at 
the  will  of  the  grantor.  The  rights  of  the 
plaintiff  became  effective  and  irrevocable  at 
the  time  the  contract  was  signed  by  the 
parties. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afiirmed. 


ens.  a  m) 

BRAMLETT  v.  IfATHIS  et  aL 

(Supreme  Court  of  South  Carolina.    March  IS, 

1905.) 

UFE  INSUBANCE  —  BENEFICIABISS  —  ADVTlflS- 
TBATOa— ACCOUNTINO— OUABDIAN — ^IMPBOVK- 
ICSNT   or   WABD'S   LAND— COMPENSATION. 

1.  The  proceeds  of  an  insurance  poli<7  pay- 
able to  **iny  wife  and  the  heirs  of  my  body" 
goes  to  the  widow  and  children  as  individuals* 
and  not  to  the  personal  representative. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent  Dig.  Insurance,  fS  1459,  1463.] 

2.  In  an  acconnting  by  an  administrator,  evi* 
dence  held  insufficient  to  show  that  he  has  not 
accounted  for  all  the  assets. 

.3.  The  measure  of  compensation  to  a  guardian 
for  improvement  of  the  ward's  property  with 
his  own  funds  Is  not  the  amount  of  money 
actually  expended,  but  tiie  increased  value  im- 
parted to  the  property  bv  the  improvements. 

4.  No  compensation  should  be  allowed  a 
guardian  in  possession  for  increase  in  value  of 
the  property  owing  to  ordinary  sood  husbandry, 
though  he  may  be  allowed  therefor  wboi  caused 
by  unusual  development  of  the  land  by  dnJn- 
age,  etc. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  Gage,  Judge. 

Action  by  Susan  M.  Bramlett  against  Jane 
Mathls  and  otliers.  From  ths  dscres  all  ths 
parties  appeal.    Modified, 
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A.  B.  Stndc^  and  L.  D.  JennlngB,  for 
plaintur.  Ck>oper  &  Fraser,  for  defendant  W. 
S.  Mathifl.  John  H.  Clifton,  for  L.  I.  Far- 
rott,  guardian  ad  litem. 

WOODS,  J.  W.  B.  Mathls  owned  at  the 
time  of  his  death  In  18d3  some  personal  prop- 
erty and  three  tracts  of  land.  His  widow, 
Susan  Mathis,  became  administratrix  of  his 
•state  and  guardian  of  the  Infant  children. 
About  two  years  after  the  death  of  her  hus- 
band, Susan  Mathis  intermarried  with  J.  C. 
Bramlett,  and  with  him  lived  on  the  estate 
lands,  taking  care  of  the  children,  and  man- 
aging the  property.  In  September,  1902,  all 
the  children  being  still  infants,  Susan  Bram- 
lett brought  this  action  for  the  partition  of 
the  real  estate.  The  infants,  by  their  an- 
swer, demanded  an  accounting  for  the  entire 
estate^  including  a  life  Insurance  policy  col- 
lected by  Mrs.  Bramlett,  and  Insisted  on  rea- 
sonable compensation  for  services  rendered 
by  them  as  servants  and  farm  laborers.  In 
the  progress  of  the  cause,  the  master,  under 
the  order  of  the  court,  took  testimony,  and 
made  a  report  upon  all  the  dealings  of  Mrs. 
Bramlett  with  the  property,  and  upon  the 
rights  of  the  defendants  aj^nst  her.  The 
appeal  really  Involves  the  correctness  of  the 
conclusion  reached  by  the  master,  for  the 
slight  modifications  ordered  by  the  circuit 
judge  In  confirming  the  report  have  been  ac- 
quiesced in  by  all  parties. 

The  policy  of  Insurance  on  the  life  of  W. 
B.  Mathis  could  not  be  found.  The  probate 
judge,  T.  y.  Walsh,  Esq.,  thus  stated  his  rec- 
ollection when  asked  to  give  the  words  of 
the  policy:  "I  cannot  speak  positively  about 
that  My  Impression  is  that  the  policy  gave 
the  Insurance  to  his  widow  and  the  heirs  of 
her  body  or  his  body,  I  do  not  r^aember 
which.  I  can  state  that  the  word  'body'  was 
in  It.  I  think  I  took  legal  advice  before  I 
drew  that  petition  to  find  out  what  their 
Interests  were.  That  Is  my  custom  If  I  am 
at  all  In  doubt **  Mrs.  Bramlett  says  the  pol- 
icy was  payable  '*to  my  wife  and  the  heirs 
of  my  body*';  and  she  further  says.  In  her 
petition  for  letters  of  guardianship,  the  in- 
surance policy  was  *^or  the  benefit  of  your 
petitioner,  his  widow,  and  five  children,  the 
minors  aforesaid.**  From  this  evidence  It 
seems  clear  the  policy  was  not  payable  to 
the  personal  representative  or  the  estate  of 
the  Insured,  but*  to  the  widow  and  children 
identified  as  Individuals,  and  therefore  the 
amount  collected  thereon  did  not  fall  under 
the  statute  of  distribution,  but  was  distribu- 
table among  the  widow  and  children  in  equal 
shares. 

The  plaintiff,  as  administratrix,  was  char- 
ged with  all  amounts  collected  on  debts  due 
to  the  estate  of  her  Intestate.  The  testimony 
of  her  brother-in-law,  J.  V.  Mathis,  is  to  the 
effect  that  the  remainder  of  the  debts  were 
not  collectible,  and  no  evidence  was  offered 
by  defendants  that  any  debt  not  collected 
was  good.    We  are  unable  to  discover  any 


f  item  of  personal  property  belonging  to  the 
estate  which  has  been  omitted  from  the  ac- 
count Assuming  It  to  be  true,  as  contended 
by  defendants,  that  the  administratrix  pos- 
sessed no  funds  for  the  payment  of  debts  ex- 
cept such  as  she  derived  from  the  estate,  and 
that  the  debts  were  paid  before  sufficient 
money  had  been  realized  from  the  assets 
charged,  this  would  not  be  evidence  adequate 
for  the  court  to  adjudge  there  must  have  been 
assets  not  accounted  for.  The  administra- 
trix has  accounted  for  all  the  property  ap- 
praised, and  no  evidence  was  offered  of  the 
existence  of  any  otha  property  belonging  to 
the  estate. 

Upon  a  review  of  the  conflicting  testimony 
regarding  the  claim  of  the  guardians  ad  litem 
for  services  rendered  by  the  minors,  the  court 
has  reached  the  conclusion  that  the  finding 
of  the  master  and  the  circuit  judge  disallow- 
ing the  claim  is  supported  by  the  prqponder- 
ance  of  the  evidence.  The  defendant's  ex- 
ceptions and  the  plaintiff's  first  exception  are 
overruled. 

The  plaintiff's  second,  third,  and  fourth 
exceptions  present  the  question  of  the  right 
of  a  guardian  to  compensation  In  proportion 
to  the  Interest  of  the  wards  for  Improvements 
made  on  property  owned  In  common  by  the 
guardian  and  the  wards.  The  evidence  tend- 
ed to  prove  that  Mrs.  Bramlett,  through  her 
husband,  expended  considerable  sums  of  her 
own  money  In  new  buildings  and  chlmn^s, 
In  repairing  old  buildings,  and  In  other  al- 
leged improvements.  On  this  claim  the  mas- 
ter reported:  "Inasmuch  as  I  have  allowed 
In  this  accounting  to  the  plaintiff  the  net  in- 
come from  the  land  for  the  support  and 
maintenance  of  the  defendants,  and  Inas- 
much as  I  have  only  charged  against  her  four 
per  cent  Interest  on  the  amount  of  Insurance 
money  she  held  for  the  defendants,  and  inas- 
much as  these  permanent  Improvements  In- 
ure to  the  benefit  of  the  plaintiff,  as  well  as 
to  the  benefit  of  the  defendants,  by  enhan- 
cing the  value  of  the  conmion  property  for 
the  purposes  of  this  XMirtition,  I  have  not 
allowed  the  plaintiff  anything  in  this  ac- 
counting for  said  improvements."  The  allow- 
ance of  the  net  income  of  the  land  by  the 
master  for  the  support  of  all  the  children 
gave  to  each  $37.06  per  annum,  which  surely 
seems  sufficiently  small.  The  guardian  ac- 
tually Invested  her  wards'  money  at  4  per 
cent  In  a  bank  certificate,  and  tha*e,was  no 
evidence  that  she  acted  Improvidently  In  not 
Investing  at  a  higher  rate.  For  trustees  lack- 
ing knowledge  and  experience  as  to  invest- 
ments It  Is  often  better  to  invest  in  securities 
known  by  all  to  be  safe  at  a  low  rate  than 
to  take  a  venture  at  a  higher  rate.  An  ex- 
amination of  the  evidence  does  not  convince 
the  court  that  It  was  equitable  to  disallow  all 
claim  for  Improvements,  for  the  reasons  stat- 
ed by  the  master  to  which  we  have  just  al- 
luded. It  is  due  to  the  master,  however,  to 
say  that,  while  there  was  much  testimony  as 
to   the   money    actually    expended    by    the 
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guardian,  there  was  no  direct  evidence  as  to 
the  increase  in  the  value  of  the  land  by  rea- 
son of  the  improvements.  The  measure  of 
compensation  to  a  guardian  or  other  trustee 
for  Improvements  of  the  trust  property  with 
his  own  funds  is  not  the  amount  of  money 
actually  expended,  but  the  increased  value 
Imparted  to  the  property  by  reason  of  the 
improvements.  Cain  v.  Cain,  53  S.  C.  350,  31 
S.  E.  278,  69  Am.  St  Rep.  863;  Lewis  v. 
Price,  3  Rich.  Eq.  172;  Ex  parte  Palmer,  2 
Flill,  Eq.  215.  On  account  of  the  fiduciary 
relation,  however,  the  allowance  for  increas- 
ed value  should  not  extend  beyond  the 
amount  actually  expended.  A  distinction  is 
to  be  observed,  too,  between  an  increase  of 
value  due  to  ordinary  good  husbandry,  which 
it  is  fair  to  expect  of  any  one  cultivating 
land,  and  unusual  development  of  the  land 
by  fertilization,  drainage,  etc  For  the  for- 
mer no  compensation  should  be  allowed  a 
trustee  in  possession,  while  the  latter  may 
be  justly  claimed. 

The  testimony  is  sufficient  to  show  that  in- 
justice would  probably  result  if  no  allowance 
is  made  for  improvements,  but  it  is  not  def- 
inite enough  to  enable  the  court  to  come  to  a 
Just  conclusion  as  to  the  amount.  For  this 
reason  the  cause  is  remanded  to  the  circuit 
court  to  ascertain  what  allowance,  if  any, 
should  be  made  to  the  plaintiff  for  improve- 
ments in  accordance  with  the  principles  here- 
in announced.  In  all  other  respects  the  Judg- 
ment of  the  circuit  court  is  affirmed. 

GARY,  A.  J.,  did  not  sit  in  this  case  be- 
cause of  Illness. 


(71  s.  c.  8T) 
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(Supreme  Court  of  South  Carolina.    March  14, 

1905.) 

JUniCIAI.  8AI.ES— UABILITISS  OF  PUBCHASKB^ 
FAILUBE  TO  COMPLY  WITH  BID— BQ- 

urrr-njuRiSDicTiON . 

1.  Where  land .  is  sold  under  order  of  the 
court,  the  purchaser  becomes  a  party  to  the 
proceedings,  and  is  bound  by  all  the  orders  in 
the  case. 

2.  Where  land  is  sold  under  order  of  the 
court,  and  the  purchaser  pays  part  of  the  price 
and  goes  into  possession,  but  fails  to  pay  the  bal- 
ance according  to  the  terms  of  sale,  and  the 
land  is  sold  to  another,  who  has  his  purchase 
confirmed,  the  latter  purchaser  has  the  legal, 
and  the  former  the  equitable,  title,  giving  equity 
jurisdiction  to  determine  the  ownership  of  the 
land  on  rule  to  show  cause  why  the  latter  pur- 
chaser should  not  be  put  into  possession. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Gary,  Judge. 

Action  by  James  Hopkinson  and  others 
against  Amory  Coffin  and  others.  Decree 
for  plaintiffs  for  sale  of  land.  Rule  to  show 
cause  by  Molly  Quails,  purchaser,,  against 
John  Capers,  in  possession  of  the  land. 
From  an  order  dismissing  the  rule,  petition- 
er appeals.    Reversed. 


Mitchell  &  Smith  and  M.  Rutledge  Rivera 
for  appellant  W.  Turner  Logan,  for  re- 
spondent. 

« 

POPS,  a  J.  The  following  statement  Is 
derived  from  the  appellant's  brief: 

'This  suit  of  Hopkinson  et  aL  against  Cof- 
fin et  al.,  commenced  in  December,  1874,  was 
brought  for  the  purpose  of  selling  (the  pro- 
ceeds of  sale  to  be  reinvested)  a  plantation 
on  John's  Island,  of  about  664  acres,  owned 
by  parties  to  the  suit,  under  the  will  of  the 
late  Wm.  Seabrook.  The  cause  was  referred 
to  Isaac  Hayne,  Bsq.«  as  referee.  On  the 
coming  in  of  liis  report,  which  was  con- 
firmed, the  court  by  decree,  in  December, 
1895,  authorized  the  plaintiff,  Caroline  La- 
fayette Hopkinson,  to  sell  at  private  sale 
the  plantation  in  separate  tracts,  at  not  less 
than  |8  per  acre,  (me-fourth  of  the  purchase 
money  to  be  paid  in  cash,  and  the  balance 
in  one,  two»  and  three  years,  secured  by 
bonds  of  the  purchasers  and  mortgage  of 
the  premises.  Upon  compliance,  the  sheriff 
of  Charleston  county  was  directed  to  exe- 
cute title  to  the  purchasers  (Case,  ff,  8-11). 
In  February,  1877,  the  above  order  was 
changed,  and  the  referee  was  directed  to 
receive  the  money  from  the  sales  so  made 
as  aforesaid,  and,  on  payment  of  the  cash 
portion,  to  execute  to  the  purchasers  an 
agreement  that  upon  completion  of  the  con- 
tract of  purchase  titles  would  then  be  made 
under  order  of  the  court.  In  March,  1879, 
another  modification  was  made  In  the  decree, 
and  W.  D.  Clancy,  Esq.,  one  of  the  masters 
of  the  court,  was  directed  to  execute  titles 
to  purchasers  upon  the  certificate  of  Isaac 
Hayne,  Esq.,  referee,  to  said  master,  that 
the  purchase  money  had  been  paid  in  full. 
In  March,  1886,  Mr.  Clancy  having  died,  his 
successor,  F.  M.  Hanckle,  Esq.,  was  by  or- 
der of  the  court  given  the  like  powers  and 
authority  theretofore  conferred  upon  Master 
Clancy.  In  December,  1888,  the  court  ap- 
pointed G.  H.  Sass,  Esq.,  master,  in  place 
of  Mr.  Clancy,  and  Henry  A.  M.  Smith,  Esq., 
in  lieu  of  Mr.  Hayne,  to  carry  out,  execute 
and  complete,  and  exercise  the  duties  and 
powers  which  Mr.  Clancy  and  Mr.  Hayne 
respectively  were  required  to  do  and  per- 
form under  the  orders  and  decrees  thereto- 
fore made  in  the  case.  In  June,  1902,  Henry 
A.  M.  Smith,  Esq.,  certified  "that  Molly  Quails, 
the  appellant,  had  purchased  and  paid  in 
full  for  one-half  of  lot  No.  1,  being  a  por- 
tion of  the  plantation  directed  to  be  divide 
into  lots  and  sold  as  aforesaid.  Thereupon, 
in  July,  1902,  Master  Sass  made  and  deliv- 
ered to  Molly  Quails  a  deed  in  fee  simple  for 
said  land,  and  in  November,  1902,  reported 
his  action  to  the  court  The  court  confirmed 
the  sale.  Thereafter  Molly  Quails  sought 
possession  of  her  property,  and  finding  John 
Capers,  the  respondent,  occupying  the  same, 
and  ascertaining  that  he  had  come  Into  pos- 
session diuring  the  pendency  of  the  abovc- 
entitied  suit  of  Hopkinson  et  aL  against  Oof- 
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fln  et  al.,  and  that  he  was  weU  aware  of 
same,  she  exhibited  to  him  her  deed  from 
Master  Sass,  and  demanded  Immediate  poa- 
session.  He  refused  to  deliver  up  the  land. 
Molly  Quails  then  presented  her  petition  to 
the  court,  setting  forth  above  facts,  and 
praying  for  a  rule  against  Capers  to  show 
cause  why  possession  of  said  property  should 
not  be  given  to  her.  On  December  1,  1902, 
the  court  issued  the  rule  as  prayed  for,  and 
the  papers  were  duly  served  upon  Gai>erB. 
Capers  made  his  return,  wherein,  among 
other  things,  he  claimed  that  on  or  about 
March  5,  1808,  he  had  purchased  the  said 
property  ftom  the  agent  of  the  said  Henry 
A.  M.  Smith,  Esq.,  referee,  and  of  the  heirs 
of  the  plaintiff,  Caroline  L.  Hopklnson,  and 
had  paid  on  account  of  the  purchase  price 
$29.80,  and  in  November,  1899,  paid  to  said 
agent  $10  on  account  of  the  balance  of  the 
purchase  money.  That  in  November,  1900, 
he  went  to  said  agent  for  the  purpose  of 
paying  $60.20,  the  balance  of  said  purchase 
money,  but  that  said  agent  refused  to  re- 
ceive same,  saying  that  he  had  sold  the  land, 
and  that  respondent  must  vacate.  This  re- 
spondent refused  to  do,  and  proceedings  were 
then  begun  in  magistrate  court  to  dispossess 
him  of  said  property,  and  the  same  were 
dismissed.    The  return  was  traversed. 

*'Mr.  A.  C.  Seabrook,  the  agent  referred 
to,  by  affidavit  swore  that  the  respondent. 
Capers,  went  into  possession  of  the  said 
property  in  January,  1898,  and  agreed  to 
pay  the  sum  of  $100  under  the  terms  of  the 
orders  and  decrees  made  in  the  case  of 
Hopkinson  against  Coffin  et  al.,  which  agree- 
ment required  him  to  complete  the  payment 
for  such  lot  within  two  years;  that  Capers 
paid  in  January,  1898,  $29.80,  and  there- 
after in  January,  1900,  $10.00,  and  has  never 
paid  any  additional  amount,  and  has  re- 
mained in  possession  without  paying  any 
Interest  on  the  balance,  or  rent  or  taxes 
on  the  land,  and  has  regularly  planted  said 
land  and  converted  to  his  own  use  the  pro- 
ceeds of  five  separate  yearly  crops  of  cotton, 
corn,  etc.,  harvested  on  said  land. 

"Upon  the  hearing  before  Judge  Gary,  the 
return  was  adjudged  by  the  coiurt  sufficient, 
and  the  rule  dismissed  without  prejudice, 
for  the  reason  that  the  return  raised  a  ques- 
tion of  equitable  title  that  cannot  be  deter- 
mined under  rule  to  show  cause.** 

From  this  order  Molly  Quails  appealed,  on 
the  following  grounds: 

"(1)  Because  the  court  erred  in  dismissing 
the  rule  to  show  cause,  on  the  ground  that  it 
had  no  jurisdiction  to  try  and  determine  an 
issue  of  equitable  title. 

"(2)  Because  the  court  erred  in  not  holding 
that  a  court  of  equity  is  peculiarly  fitted  to 
hear  and  determine  an  issue  of  equitable 
titie. 

"(3)  Because  the  court  erred  in  not  holding 
that  the  sale  to  Molly  Quails  having  been 
confirmed  by  the  court,  and  her  money  hav- 
ing been  paid  into  court  and  received  and 


still  retained  by  the  court,  it  was  the  duty 
of  the  court  to  put  her  in  possession  of  land 
sold  to  her  by  the  court. 

*'(4)  That  the  court  erred  in  not  holding 
that  John  Capers  became  a  party  to  the  suit 
of  James  Hopkinson  et  aL  v.  Amory  Coffin 
et  al.  when  he  undertook  to  purchase  land 
from  the  court  sold  in  that  cause,  and  that  he 
thereby  became  bound  to  abide  by  all  the 
decrees  and  orders  in  said  cause. 

'*(5)  That  the  court  erred  in  not  holding 
that,  said  John  Capers  having  failed  to  com- 
ply with  his  bid,  it  was  optional  with  the 
court  to  resell  the  land  or  to  require  said 
Capers  to  comply,  and  that  said  option  was 
not  for  the  benefit  of  the  delinquent  purchas- 
er, but  for  the  benefit  of  the  court;  and  that, 
the  court  having  exercised  its  option  to  re- 
sell, it  was  Incumbent  upon  the  court  to  put 
the  purchaser  in  possession  after  it  had  tak- 
en said  purchaser's  money,  which  it  still 
holds  and  keeps,  and  after  It  had  delivered 
its  deed  to  said  purchaser  and  confirmed  the 
sale. 

"(0)  That  the  court  erred  in  not  trying  all 
issues  raised  by  the  petition  and  rule  to 
show  cause  and  the  return,  or  not  referring 
same  to  one  of  the  masters  of  the  court  to 
take  testimony  and  report  thereon." 

1.  The  first  question  to  be  considered  is, 
what  is  the  attitude  of  Molly  Quails  and 
John  Capers  to  the  pending  suit  of  Hopkin- 
son et  al.  V.  Coffin  et  al.?  It  is  certain  that 
this  action  is  still  pending,  and  that  neither 
Molly  Quails  nor  John  Capers  were  parties 
to  the  same  until  after  the  decrees  and  or- 
ders had  been  pronounced.  It  Is  also  cer- 
tain that  the  connection  of  John  Capers  be- 
gan in  1898,  when  he  agreed  to  purchase  a 
half  of  tract  No.  1,  which  was  being  sold 
under  a  decree  in  Hopkinson  et  al.  v.  Coffin 
et  al.,  which  was  about  March  6,  1898.  At 
this  time  he  paid  $29.80,  as  a  part  of  the  pur- 
chase money,  which  was  to  have  been  $100 
for  the  whole,  and  he  paid  thereafter  upon 
said  purchase  the  snm  of  $10  in  November, 
1900.  While  Molly  Quails,  on  the  other 
hand,  paid  the  full  purchase  money  of  $100, 
and  received  a  deed  In  fee  simple  for  said 
lot  No.  1,  from  the  master,  George  H.  Sass, 
which  said  deed  was  confirmed  by  the  order 
of  the  court  on  the  21st  of  November,  1902, 
John  Capers,  upon  the  production  of  the  mas- 
ter's deed  to  her,  refused  to  yield  up  posses- 
Bion  for  that  lot  of  land  to  her.  They  each 
claimed  as  purchaser  at  a  judicial  sale  made 
in  the  same  suit  Are  they  not,  therefore, 
both  parties  to  said  suit?  Rorer  on  Judicial 
Sales,  par.  148;  Gordon  v.  Saunders,  2  Mc- 
Cord,  Bq.  151;  Davis  v.  McDuffie,  18  S.  C. 
501;  TumbuU  v.  Mann  (Va.)  37  S.  E.  289; 
Trenholm  v.  Wilson,  13  8.  C.  174.  The  cases 
just  cited  held  that  both  Molly  Quails  and 
John  Capers  are  now  parties  to  the  pending 
suit  of  Hopkinson  et  al.  v.  Coffin  et  al.,  and, 
having  become  parties  to  such  suit,  they  are 
amenable  to  the  jurisdiction  of  the  court  of 
equity  tQ  this  suit,  and,  in  the  contention 
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betwixt  them  In  regard  to  lot  No.  1  of  the 
lands  affected  by  the  suit  of  Hopklnson  et 
aL  T.  Coffin  et  al.,  are  controlled  by  the 
court  of  equity  thercdn. 

2.  What  is  the  power  of  the  conrt  of  eq- 
uity in  such  cases?  As  said  by  Rorer,  in 
his  book  on  Judicial  Sales,  in  paragraph 
230:  *The  equitable  powers  of  a  chancery 
court,  when  once  In  possession  of  the  case 
and  jurisdiction  has  attached  by  proper  sery- 
Ice,  are  sufficiently  broad  and  searching  to 
reach  all  the  equities  and  liabilities  of  all 
the  parties,  and  will  settle^  dispose  of,  and 
enforce  the  whole  in  one  suit*'  In  17  Am, 
&  Bng.  Ency.  of  Law  (2d  Ed.)  p.  1014,  the 
author  says:  'The  purchaser  at  a  Judicial 
sale  has  a  clear  right  to  the  possession  of 
the  property  sold,  as  against  all  parties  to 
the  proceedings  in  which  the  sale  is  made^ 
and  this  right  the  courts  wiU  summarily  en- 
force by  writ  of  assistance  or  in  some  ap- 
propriate manner.  But  where  the  person  in 
possession  is  not  a  party  to  the  suit;  nor  a 
pendente  lite  purchaser,  and  holds  the  prop- 
erty adyersely, .  he  cannot  be  deprived  of 
possession  In  this  summary  way.'*  As  is 
said  by  Mr.  Rorer  in  his  work  on  Judicial 
Sales,  at  paragraph  162:  '*In  Judicial  sales 
by  courts  of  ordinary  general  chancery  Juris- 
diction, the  better  course  is  for  the  decree 
or' order  of  sale  to  include  also  an  order  to 
put  the  purchaser  Into  possession,  to  save  a 
resort  to  an  action  at  law  for  that  purpose. 
But  whether  there  be  such  an  order  Inserted 
in  the  decree  or  not,  the  court  has  full  power 
to  enforce  its  sale  by  putting  the  purchaser 
into  possession  of  the  premises  against  the 
possession  of  the  party  to  the  suit,  or  any 
one  holding  under  such  party,  who  came  in- 
to possession  during  the  pendency  of  the 
suit,  and  refuses  to  render  up  the  premises 
to  the  purchaser."  And  our  Supreme  Court, 
in  Davis  v.  McDuffle,  supra,  where  a  separate 
suit  was  brought  against  an  officer  of  the 
court  for  declining  to  fully  execute  an  or- 
der of  sale  made  in  a  reuse  still  pending, 
dismissed  the  complaint,  and  held  that  the 
proceeding  previously  held  by  rule  to  show 
cause  before  Judge  Aldrich  was  correct 
The  court  thus  stated  the  principle:  "The 
only  remaining  inquiry  is  as  to  the  effect  of 
the  proceedings  before  Judge  Aldrich.  Un- 
der the  view  already  taken,  this  becomes  a 
matter  of  no  particular  Importance;  but  we 
may  say  that  the  proceeding  by  rule  was 
the  proper  course  for  the  plaintiff  to  pursue, 
and,  when  the  relief  thus  sought  was  denied. 


her  remedy  was  by  anneal,  and  not  by  an- 
other action.  The  case  In  which  the  or- 
der of  sale  was  made  was  still  pending,  and 
If  any  of  the  parties  to  that  cause,  or  a 
purchaser  at  a  sale  made  xmder  an  order  In 
such  cause,  who  thereby  became  a  party  to 
the  extent  necessary  to  enable  him  to  move 
In  the  cause,  conceived  that  his  rights  were 
prejudiced  by  the  nonaction  of  the  officer 
ordered  to  make  the  sale,  his  remedy  would 
be  by  rule  against  said  officer,  and  not  by  an- 
other action."  In  Murchlson  v.  Miller  et  aU 
04  S.  a  425,  42  &  B.  177,  it  was  held  that 
section  2738  of  Townsend's  Code,  providing 
that  the  Judge  of  the  circuit  court  at  cham- 
bers and  in  vacation,  as  well  as  In  term, 
shall  make,  direct  and  award  mean  and 
final  process,  authorized  a  Judge^to  order  a 
writ  of  assistance,  to  enable  the  sheriff  to 
put  the  purchaser  at  a  Judicial  sale  in  posses- 
sion at  chambers;  and  also  that  the  usual 
practice  in  this  state  was  to  proceed  by  role 
to  show  cause. 

3.  It  is  certainly  true  that  In  case  there 
had  been  any  dispute  as  to  the  facts  under 
the  petition  and  return  thereto,  it  would  have 
been  entirely  proper  for  the  Judge  to  have 
referred  the  case  to  one  of  the  masters  of 
the  court  to  take  and  report  the  testimony  on 
that  issue. 

4.  A  little  reflection  will  show  that  MoUy 
Quails  holds  the  legal  title,  while  all  that 
John  Capers  can  claim  is  an  equitable  title* 
and  there  is  no  necessity  apparent  for  any 
Jury  trial.  This  is  well  Illustrated  in  the 
cases  of  the  City  Council  of  Greenville  v. 
Ormand  et  al.,  44  S.  C.  116^  21  S.  E.  642; 
Pratt  V.  Timmerman,  69  S.  O.  186^  48  S.  B. 
265;  McLaurin  v.  Hodges^  43  S.  C.  187,  20  S. 
E.  091.  It  is  doubtful  if  the  equitable  title 
could  be  set  up  against  the  legal  title.  Lievi 
V.  Gardner,  63  S.  C.  24,  80  S.  B.  6ia  It 
must  also  be  borne  in  mind  that  John  Capers* 
the  respondent,  has  never  complied  with  the 
orders  of  the  court  He  has  not  paid  the 
purchase  money;  no  report  touching  his 
conduct  is  now  of  record;  while  Molly  Quails, 
the  petitioner,  has  the  Judgment  of  the  court 
conflrmlng  the  title  which  has  been  made 
by  the  master  to  her  for  this  lot  of  land. 
We  think  that  the  circuit  Judge  was  In  eiv 
ror. 

It  is  the  Judgment  of  the  court  that  the  or- 
der appealed  from  herein  be,  and  it  Is,  re- 
versed, and  the  action  is  ordered  remanded 
to  the  circuit  court  for  such  further  proceed- 
ings as  may  be  necessary  herein. 
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PARKS  T.  ROBINSON. 

(Supreme  Court  of  North  Carolina.    May  2, 

1905.) 

WII.L&— CONSTBUCnON— POWBB    Or    SAUS. 

Testator  died,  leaving  a  widow  and  several 
children,  and  by  his  will  bequeathed  to  his  wife. 
*Muring  her  natural  life  and  at  her  disposal/* 
all  the  rest,  residue,  and  remainder  of  his  real 
and  personal  estate.  Held,  that  the  wife's  pow- 
er of  disposal  was  not  limited  to  her  life  es- 
tate, but  that  she  was  authorized  to  convey  tes- 
tator's real  estate  in  fee. 

Appeal  from  Superior  Court,  Mecklenburg 
County;  W.  R.  Allen,  Jud^. 

Submission  of  oontroyersy,  without  ac- 
tion, between  Mrs.  Ann  Parks  and  W.  T. 
Robinson.  From  a  decree  in  favor  of  plain- 
tiff, defendant  appeals.    Afltomed. 

This  was  a  controversy  submitted,  without 
action,  under  section  567  of  the  Code.  On 
,  the  80th  day  of  June,  1870,  H.  M.  Parks  duly 
executed  his  will,  the  material  item  of  which 
is  as  follows:  "After  all  my  lawful  debts 
are  paid  and  discharged  (if  there  be  any)  I 
give  and  bequeath  to  my  beloved  wife  Ann 
Parks  during  her  natural  life  and  at  her 
disposal  all  the  rest  residue  and  remainder 
of  my  real  and  personal  estate."  He  ap- 
pointed his  said  wife  executrix,  and  request- 
ed his  friend,  Wm.  M.  Parks,  to  assist  her  in 
the  execution  of  his  will.  At  the  time  of  his 
death  the  testator  was  seised  and  possessed 
of  the  land  in  x^ontroversy  in  fee  simple,  to- 
gether with  other  real  and  personal  property. 
At  the  time  of  the  execution  of  said  will  he 
had  five  children,  all  of  whom  were  minors. 

On  the day  of  July,  1904,  the  plaintiff, 

widow  of  said  testator,  entered  into  a  con- 
tract with  the  defendant,  whereby  she  con- 
tracted to  sell  and  convey  to  him  a  por- 
tion of  the  real  estate  devised  to  her  for 
the  sum  of  $2,235,  which  he  agreed  to  pay 
upon  delivery  to  him  of  a  good  and  sufficient 
deed  in  fee  simple.  Pursuant  to  said  con- 
tract, she  executed  and  tendered  to  the  de- 
fendant a  deed  sufficient  in  fprm  to  convey 
the  said  land,  containing  the  following  re- 
cital: *That  whereas  H.  M.  Parks,  late  of 
said  county  and  State,  by  his  last  will  and 
testament  dated  the  SOth  day  of  June,  1876» 
duly  admitted  to  probate  by  the  clerk  of  Su- 
perior Court  of  said  county,  and  of  record 
in  the  office  of  said  clerk,  in  book  of  Wills 
M,  page  877,  did  empower  said  party  of  the 
first  part  to  dispose  of  all  of  his  said  real  and 
personal  estate,  and  whereas  the  land  here- 
inafter described  is  a  part  of  the  real  es- 
tate of  said  testator  and  the  party  of  the 
first  part  deems  it  best  to  dispose  of  the 
same  in  order  to  make  an  equitable  distribu- 
tion of  the  proceeds  to  her  children."  The 
defendant  refused  to  accept  said  deed, 
whereupon  the  parties  agreed  to  submit  the 
question  of  its  validity  to  the  decision  of 
the  court.  His  honor,  being  of  the  opinion 
that  by  the  will  of  H.  M.  Parks  the  land  in 
controversy  is  devised  to  the  plaintiff  for 
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life  with  general  power  of  disposition,  ad- 
Judged  that  the  deed  was  effectual  to  convey 
the  land  in  fee  simple  to  the  defendant,  and 
that  he  pay  the  purchase  money  and  accept 
the  same  in  discharge  of  plaintiff's  contract. 
The  defendant  excepted,  assigning  as  error 
the  ruling  of  the  court  that  under  the  will 
of  H.  M.  Parks,  deceased,  the  land  in  con- 
troversy was  devised  to  plaintiff  with  the 
general  power  of  disposition.  Defendant  ap- 
pealed. 

Clarkson  A  Duls,  for  appellant     H.  W. 
Harris,  for  appellee. 

CONNOR,  J.  (after  stating  the  case).  This 
case  was  submitted  upon  very  full  and  well- 
considered  briefs  and  oral  argument  by  coun- 
sel tot  both  sides,  by  which  we  have  been 
aided  in  coming  to  the  conclusion  that  his 
honor  correctly  construed  the  will  of  Mr. 
Parka  It  was  conceded  that  the  contract 
made  by  the  plaintiff,  the  apedfic  perform- 
ance of  which  is  sought  to  be  enforced,  Is 
fair  and  just  to  all  parties,  and,  we  think, 
entirely  consistent  with  the  purpose  and  in- 
tent of  the  testator.  The  parties,  however, 
very  properly  desire  that  any  doubt  in  re- 
gard to  the  validity  of  the  title  conveyed  by 
Mrs.  Parks  be  removed  by  the  decision  of 
the  court  We  are  not  called  upon  to  say 
whether  Mrs.  Parks  takes  a  fee  simple  in 
the  property.  In  construing  similar  lan- 
guage, the  Supreme  Court  of  Massachusetts, 
in  Cummlngs  y.  Shaw,  108  Mass.  169,  said: 
''This  clause  gives  to  the  plaintiff  either  an 
estate  in  fee  on  the  ground  that  power  to 
convey  an  absolute  estate  is  an  attribute  of 
ownership  and  carries  with  it  a  fee,  oc  it 
gives  an  estate  for  life,  with  power  to  con- 
vey an  absolute  estate;  and  upon  either  con- 
struction the  plaintiff  is  able  to  convey  to  the 
defendant  a  fee  simple,  and  thus  perf onn  his 
contract  If  a  question  had  arisen  as  to 
the  validity  of  a  devise  over,  it  might  be  im- 
portant to  determine  whether  the  plaintiff 
took  an  estate  for  life  or  in  fee,  but  it  can- 
not be  so  in  this  case."  In  that  case  the 
language  was:  "I  give  and  bequeath 
*  *  *  for  and  during  his  natural  life,  with 
right  to  dispose  of  the  same  as  he  shall  think 
proper."  The  court  held  that  the  words 
*the  right  to  dispose  of  the  same"  referred 
to  the  property  Itself,  and  not  merely  to  the 
estate  in  it  We  think  this  construction  ap- 
plicable to  the  language  used  by  the  tes- 
tator in  the  case  before  us.  This  court  in 
Troy  V.  Troy,  00  N.  C.  628,  construing  lan- 
guage somewhat  similar,  said:  "This  is  a 
power  appurtenant  to  her  life  estate,  and 
the  estate  which  may  be  created  by  its  ex- 
ercise will  take  effect  out  of  the  life  estate 
given  to  her,  as  well  as  out  of  the  remainder. 
A  power  of  this  description  is  construed 
more  favorably  than  a  naked  power  given  to 
a  stranger,  or  a  power  appendant,  because, 
as  its  exercise  will  be  in  derogjation  of  the 
estate  of  the  person  to  whom  it  is  given,  it  is 
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less  apt  to  be  resorted  to  injudiciously  than 
one  given  to  a  stranger,  or  one  which  does 
not  affect  the  estate  of  the  person  to  whom 
it  is  given."  In  Wright  v.  Westbrook,  121 
N.  a  156,  28  S.  B3.  299,  this  court  held  that 
where  property  waa  given  to  one  during  her 
natural  life,  "with  full  power  to  dispose  of 
the  same"  with  the  permission  of  her  hus- 
band, a  deed  executed  by  husband  and  wife 
conveyed  a  good  and  Indefeasible  title. 
These  decisions  appear  to  be  in  harmony 
with  those  made  by  other  courts.  In  White 
V.  White,  21  Vt.  250,  the  estate  was  given 
to  the  wife  "to  have  at  her  disposal  during 
her  natural  life  or  so  long  as  she  remains 
my  widow."  This  was  construed  to  give  her 
the  power  to  dispose  of  the  fee  during  her 
widowhood*  In  Underwood  v.  Cave  (Mo. 
Sup.)  75  S.  W.  455,  the  court  constmed  a 
devise  to  one  absolutely  during  her  natural 
life,  to  use  and  enjoy  as  she  may  see  proper, 
as  a  life  estate  coupled  with  it  the  power  of 
disposal  in  fee.  The  defendant's  counsel 
cites  2  Underbill  on  Wills,  §  686,  in  which 
it  is  said:  "If  land  be  devised  to  a  person 
expressly  for  life  only,  in  certain  and  defi- 
nite language,  with  a  power  of  use  or  dis- 
posal, an  estate  for  life  only  passes;  •  •  * 
and  if  the  devisee  dies  without  exercising 
the  power,  the  reversion  of  the  fee  will  de- 
scend to  the  heirs  of  the  testator,  or  it  will 
go  to  the  devisee  of  the  testator  as  a  con- 
tingent remainder,  or  executory  devise  if  he 
has  devised  it  over.  In  either  event  no  es- 
tate in  the  land  wiH  pass  under  the  power 
until  it  has  been  executed."  This  language 
In  no  way  militates  against  the  power  of 
Mrs.  Parks  to  convey  the  land.  The  author 
Is  discussing  the  question  whether  a  power 
of  disposal  carries  the  fee  by  implication, 
which,  as  we  have  seen,  does  not  arise  in 
this  case.  The  defendant  also  calls  to  our 
attention  the  case  of  Smith  v.  Bell,  6  Pet 
68»  8  L.  Ed.  322.  In  that  case  an  estate  was 
given  for  life,  with  a  power  of  disposition 
and  a  remainder  over.  The  Supreme  Court 
held  that  the  power  of  disposal  was  restrict- 
ed to  the  life  estate.  In  Gifford  v.  Choate, 
100  Mass.  340,  Hoar,  J.,  noticing  Smith  v. 
Bell,  says:  "The  authority  of  Smith  v.  Bell 
IS  somewhat  impaired  by  the  circumstances 
that  no  counsel  were  heard  on  behalf  of  the 
party  against  whom  it  was  made,  and  the  at- 
tention of  the  court  does  not  seem  to  have 
been  drawn  to  the  authorities  in  favor  of  the 
opposite  conclusion.  But  the  decision  is 
made  to  rest  upon  the  fact  that  the  remain- 
der was  the  only  substantial  provision  made 
by  the  will  for  the  testator's  only  child,  and 
there  were  no  words  directly  extending  the 
yrife's  interest  beyond  her  life."  Smith  v. 
Bell  has  been  followed  by  the  Supreme  Court 
of  the  United  States  in  Brant  v.  Coal  Co.,  93 
U.  S.  326,  23  L.  Ed.  927;  Giles  T.  Little,  104 
U.  8.  291,  26  L.  Ed.  745.  We  are  of  opinion 
that  the  more  reasonable  view,  certainly 
where  there  is  no  limitation  over,  is  found  in 
the  decisions  of  this  and  other  .courts  which 


we  have  cited.  Read  in  the  light  of  the  con- 
dition of  the  testator's  family,  he  having 
five  minor  children,  we  think  it  clear  that 
his  purpose  was  to  give  to  his  wife  an  es- 
tate for  life,  with  a  power  to  dispose  of  the 
property  in  fee  in  such  manner  as  she  should 
deem  best  for  the  rearing,  education,  and  set- 
tlement of  her  children.  To  restrict  the  pow- 
er of  disposal  of  her  life  estate  would  be  to 
nullify  its  effect.  She  had  such  power  in- 
cident to  her  life  estate.  To  confine  the  pow- 
er of  disposal  to  such  life  estate  would  do 
violence  to  the  rule  of  construction  that 
every  word  used  by  the  testator  should  be 
given  force.  We  concur  with  counsel  that, 
"with  such  unlimited  confidence  in  his  vrife, 
and  such  firm  belief  that  she  would  be  able 
to  act  more  wisely  than  he  could  then  direct, 
how  can  it  be  said  that  testator  used  the 
words  'at  her  disposal'  in  a  restricted  or  lim- 
ited sense?  Under  these  circumstances,  does 
not  the  presumption  against  Intestacy  as  to 
the  reversion  become  stronger,  and  does  not 
the  rule  for  a  liberal  construction  of  these 
words  favor  an  unlimited  power  of  disposi- 
tion?" 

The  Judgment  of  his  honor  must  be  affirm- 
ed. 


(138  N.  G.  2IS) 

J.  A.  HOLSHOUSER  CO.  et  al.  t.  GOLD 
HILL  COPPER  CO. 

(Supreme  Court  of  North  Carolina.     May  2, 

1905.) 

FOREIGN  OORPOBATIONB— BECEIVEBS  —  CIJLIirS 
FBOVABI.E— LICENSE  FEES— FBEFEBB]BD  DEBTS 
—STATES— ACTIONS— OOMITT. 

1.  In  proceedings  under  Ajcts  1901,  p.  S3,  c 
2,  §  73,  for  appointment  of  a  receiver  of  an  in- 
solvent corporation,  a  claim  by  the  state  which 
chartered  tne  corporation  for  franchise  or  an- 
nual license  fees  was  provable,  as  Code,  |  194, 
preventing  suits  by  a  nonresident  against  a  for- 
eign corporation  unless  the  cause  of  action  arose 
in  the  state  or  the  subject  of  the  action  was 
situated  here,  does  not  apply  to  snch  proceeding. 

2.  The  statute  of  New  Jersey  declaring  that 
the  annual  franchise  or  license  fee  imposed  on 
corporations  chartered  by  that  state  should  be 
a  preferred  debt  in  case  of  insolvency,  can  have 
no  extraterritorial  effect,  and  such  claim  is  not 
entitled  to  preference  in  insolvency  proceed- 
ings against  such  corporations  in  another  state. 

3.  A  foreign  state  bringing  a  suit  or  making  a 
claim  in  the  courts  of  this  state  is  entitled  to 
no  greater  consideration,  as  regards  the  law  of 
comity,  tlian  is  an  ordinary  suitor. 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty;   Cooke,  Judge. 

Proceedings  by  the  J.  A.  Holshouser  Com- 
pany and  others  against  the  Gold  Hill  Cop- 
per Company,  a  corporation,  for  the  ap- 
pointment of  a  receiver.  From  a  decree 
permitting  the  state  of  New  Jersey  to  prove 
a  claim  for  franchise  tax,  but  refusing  pref- 
erence to  such  claim,  the  corporation  and 
James  Phillips  and  another,  creditors,  and 
the  state  of  New  Jersey,  appeal.    No  error. 

This  is  a  proceeding  under  Act  1901,  p. 
33,  c.  2,  I  73,  instituted  by  the  plaintiffs,  as 
creditors  of  the  Gold  Hill  Copper  Oompanj, 
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to  have  a  receiver  appointed  to  take  charge 
of  its  assets,  and  apply  them  under  the  or- 
ders and  directions  of  the  court  to  the  pay- 
ment of  its  debts.  It  is  alleged  in  the  com- 
plaint that  the  company  has  suspended  its 
ordinary  business  for  want  of  funds  to  carry 
it  on;  that  attachments  have  been  levied 
upon  its  property,  and  sundry  Judgments 
have  been  docketed  against  it,  some  of 
which  are  alleged  to  have  been  satisfied, 
though  the  fact  does  not  appear  upon  the 
record;  and  that,  owing  to  the  different 
dates  and  priorities  of  the  liens,  and  to  the 
mixed  character  of  the  company's  assets, 
and  the  contest  as  to  the  payment  of  some 
of  the  aforesaid  Judgments,  and  generally 
to  the  complicated  condition  of  its  affairs 
and  the  consequent  difficulty  of  ascertain- 
ing the  rights  and  preferences  of  creditors* 
it  is  necessary  that  a  receiver  should  be 
appointed  to  preserve  the  property  and  save 
it  from  sacrifice  by  forced  sale  under  exe- 
cutions. The  answer  denied  some  of  the  al- 
legations of  the  complaint,  but  it  is  not  nec- 
essary at  present  to  do  more  than  make  a 
passing  reference  to  the  fact,  as  it  does  not 
affect  the  matter  in  dispute.  The  court  ap- 
pointed a  receiver,  and  he  has  taken  posses- 
sion of  the  assets  of  the  company,  and  un- 
der an  order  of  the  court  requiring  him  to 
do  so  he  has  notified  all  creditors  to  come  in 
and  prove  their  claims  to  the  end  that  they 
may  be  passed  upon  and  scheduled  and  then 
reported  to  the  court.  Numerous  claims 
were  presented  and  proved,  and  among  oth- 
ers one  in  behalf  of  the  state  of  New  Jersey 
for  the  sum  of  $12,000  for  what  is  called  in 
its  statute  "a  franchise  or  annual  license 
fee*'  due  for  each  of  the  years  1901,  1902, 
and  1903;  that  is,  $4,000  annually.  The  de- 
fendant company  was  incorporated  by  the 
state  of  New  Jersey,  though  it  seems  to  have 
transacted  all  of  Its  business  In  this  state, 
where  its  assets  are  situated.  A  statute  of 
New  Jersey  requires  a  corporation  receiving 
its  charter  from  that  state  to  pay  annually 
a  license  fee  or  franchise  tax  of  a  certain 
per  centum  on  its  capital  stock,  the  amount 
in  each  case  to  be  ascertained  in  the  man- 
ner therein  prescribed.  It  is  further  pro- 
vided as  follows:  "Such  tax,  when,  deter- 
mined, shall  be  a  debt  due  from  such  com- 
pany to  the  state  for  which  an  action  at  law 
may  be  maintained  after  the  same  shall 
have  been  In  arrears  for  the  period  of  one 
month;  such  tax  shall  also  be  a  preferred 
debt  In  case  of  insolvency."  The  receiver 
refused  to  allow  this  claim  of  the  state  of 
New  Jersey  upon  the  ground  that  *'as  a  mat- 
ter of  law  the  claim  of  said  state  for  $12,000 
and  interest,  imposed  for  taxes  upon  the 
Gold  Hill  Copper  Company  for  the  years 
1901,  1902,  and  1903,  is  not  provable  in  this 
jurisdiction."  Counsel  for  the  state  of  New 
Jersey  excepted.  This  exception  came  on  to 
be  heard  by  Judge  Cooke,  who  reversed  the 
decision  of  the  receiver  in  principle,  and 
made  the  following  ruling:  ''The  court  finds 


that  the  state  of  New  Jersey  is  entitled  to 
prove  a  claim  of  $8,000  with  interest  from 
the  date  of  this  Judgment,  and  it  is  so  or- 
dered and  adjudged,  and  this  claim  has  no 
priority  over  other  claims  proved  against 
this  corporation."  The  defendant,  the  Gold 
Hill  Copper  Company,  and  two  of  its  unse- 
cured creditors,  James  Phillips  and  Walter 
G.  Newman,  excepted  to  this  Judgment  upon 
the  ground  that  the  claim  is  not  provable 
in  this  proceeding,  it  being  a  claim  of  a*  for- 
eign creditor  or  nonresident  against  a  for- 
eign or  nonresident  corporation,  and  the 
court  has  no  Jurisdiction,  as  the  cause  of  ac- 
tion did  not  arise  and  the  subject  of  the 
action  is  not  situated  in  this  state,  within 
the  meaning  of  section  194  of  the  Code,  for- 
bidding such  actions  to  be  brought  in  the 
courts  of  this  state.  The  state  of  New  Jer- 
sey excepted  to  the  Judgment  upon  the 
ground  that  It  was  entitled  not  only  to  prove 
its  claim  and  have  it  paid  in  this  proceeding, 
but  was  also  entitled  to  priority  in  payment 
out  of  the  assets  of  the  company  over  all 
of  Its  creditors,  whether  holding  liens  by  at- 
tachment, Judgment,  or  otherwise,  it  being, 
by  the  very  terms  of  the  statute,  a  preferred 
debt 

Having  thus  excepted,  the  said  parties  ap- 
pealed to  this  court,  the  copper  company 
and  its  two  creditors  above  named,  uniting 
in  their  appeal. 

T.  F.  Kluttz,  for  appellant  creditors.  A. 
H.  Price  and  J.  H.  Horah,  for  appellant  state 
of  New  Jersey. 

Appeal  of  Newman  and  Phillips. 

WALKER,  J.  (after  stating  the  facts  in 
both  appeals).  The  copper  company  and  the 
two  creditors  who  have  appealed  contend 
that  the  claim  of  the  state  of  New  Jersey 
is  not  provable  In  this  suit,  as  its  cause  of 
action  did  not  arise  in  this  state,  and  the 
subject  of  its  action  is  not  situated  here, 
and  they  rely  on  the  provision  of  section  194 
of  the  Code.  We  do  not  think  that  section 
applies  in  the  way  indicated  by  the  appel- 
lants. The  cause  of  action  in  this  proceed- 
ing is  that  of  the  creditors  of  the  copper 
company,  and  consists  not  only  in  the  failure 
of  the  company  to  meet  its  obligations,  but 
in  the  suspension  of  its  ordinary  business, 
which  entitled  the  creditors  to  have  its  as- 
sets placed  in  the  hands  of  a  receiver  for 
the  purpose  of  being  applied  to  the  payment 
of  its  debts.  This  proceeding  is  equitable 
in  its  nature,  and  the  Jurisdiction  of  the 
court  in  respect  to  the  claims  of  the  credit- 
ors of  the  corporation  must  be  determined 
not  by  regarding  it  as  a  suit  by  each  one  of 
them  for  the  purpose  of  recovering  his  debt, 
as  if  he  had  brought  an  ordinary  civil  ac- 
tion wherein  the  liability  would  be  fixed  by 
Judgment  and  enforced  by  execution,  but  the 
cause  of  action  must  be  considered  as  one 
belonging  to  the  creditors,  who  have  the 
right  under  the  statute^  if  not  on  general 
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principles  of  equity,  to  hare  all  the  assets  of 
the  ooDcem  placed  In  the  possession  of  the 
court,  through  its  duly  appointed  ofBcer,  to 
the  end  that  the  rights  of  all  parties  therein 
may  be  ascertained  and  distribution  made 
accordingly.  It  has  become  the  settled  rule 
in  this  country  that  the  assets  of  an  Insol- 
yent  corporation  constitute  a  trust  fund  for 
the  payment  of  its  debts,  and  the  remedy  of 
its  creditors  by  action  In  the  nature  of  a 
suit  in  equity,  or  by  what  is  called  a  cred- 
itors' bill,  to  have  the  assets  administered 
for  their  benefit,  Is  firmly  established,  bill 
V.  Lumber  Co.,  113  N.  O.  173,  18  S.  B.  107, 
21  L.  R.  A.  560,  37  Am.  St  Rep.  621;  Bank 
V.  Cotton  Mills,  115  N.  C.  607,  20  S.  B.  765. 
The  cause  of  action  Is  the  right  which  arises 
out  of  the  default  of  the  corporation  thus 
to  proceed  against  It  for  the  purpose  of  ap- 
plying Its  property  to  the  satisfaction  of  Its 
debts,  and  the  subject  of  the  action  Is  the 
assets  themselTcs  which  are  taken  into  the 
custody  of  the  court  for  the  purpose  of  en- 
forcing the  equity  of  the  creditors.  It  Is 
not  like  an  ordinary  action  for  the  recovery 
of  a  debt,  in  which  the  cause  of  action  Is 
the  default  of  the  debtor,  and  the  subject  of 
the  action  Is  the  claim  or  debt  for  which  he 
sues.  The  latter  cannot  be  maintained  by  a 
nonresident  against  a  foreign  corporation 
under  section  194,  unless  the  cause  of  action 
arose  In  this  state,  or  the  subject  of  the  ac- 
tion has  Its  situs  here.  So  It  has  been  held 
that,  when  an  ordinary  action  for  the  re- 
covery of  a  debt  Is  brought  by  a  nonresident 
against  a  foreign  corporation,  and  the  cause 
of  action  did  not  arise  In  the  state  of  the 
forum,  and  the  subject  of  the  action  is  not 
situated  there,  the  court  has  no  Jurisdiction, 
though  property  In  that  state  belonging  to 
the  debtor  Is  attached,  as  the  attachment  is 
ancillary  to  the  main  action,  and  the  prop- 
erty upon  which  It  Is  levied  Is  in  no  sense 
the  subject  of  the  action.  In  our  case,  how- 
ever, the  proceeding  Is  directed  against  the 
property  as  a  fund  held  by  the  corporation 
in  trust  for  its  creditors,  and,  though  they 
have  no  lien  upon  the  assets  of  the  corpora- 
tion, but  a  right  of  priority  In  payment  over 
the  stockholders,  as  explained  by  MacRae, 
J.,  In  Bank  v.  Cotton  Mills,  supra,  their  suit 
to  subject  the  assets  to  the  payment  of  their 
claims  is  somewhat  analogous  to  a  suit  In 
which  it  is  sought  to  Impress  property  with 
a  trust  in  behalf  of  a  creditor  and  to  enforce 
payment  of  his  debt  out  of  it,  and,  so  far  as 
the  question  now  being  considered  is  con- 
cerned, it  is  not  in  principle  unlike  a  suit 
to  foreclose  a  mortgage,  or  to  have  admin- 
istered in  behalf  of  creditors  any  property 
or  fund  specially  set  apart  by  their  debtor 
as  a  security  for  their  claims.  In  ail  such 
cases  where  the  property  is  situated  in  this 
state  suit  can  be  brought  here  under  section 
194  of  the  Code.  In  the  case  at  bar,  when 
the  receiver  was  appointed  and  notice  was 
Issued  under  the  order  of  the  court  to  cred- 
itors, those  who  came  In  and  proved  their 


claims  Joined  with  those  who  had  originated 
the  suit  in  one  common  cause  against  the 
defendant;  and  while,  in  a  certain  sense, 
the  action  may  be  considered  as  Instituted 
for  and  in  behalf  of  each  of  the  creditors, 
It  is  nevertheless  the  Joint  action  of  all,  and 
it  would  be  strange,  indeed.  If  the  Jurisdic- 
tion of  the  court  in  such  a  case  could  be 
made  to  depend  upon  what  would  have  been 
an  Inherent  defect  In  the  cause  of  action 
of  any  one  of  the  creditors  if  his  action  had 
been  prosecuted  separately  and  solely  for  the 
recoveiy  of  a  personal  Judgment  to  be  en- 
forced by  an  ordinary  execution.  We  cannot 
adopt  the  construction  suggested  by  counsel, 
but  must  hold,  on  the  contrary,  that  in  a 
case  like  this  one  the  Jurisdictlbn  of  the 
court  must  be  determined  by  the  general 
scope  of  the  relief  sought,  without  reference 
to  the  character  of  any  particular  debt  which 
may  be  proved  before  the  referee.  In  this 
connection  the  language  of  the  court,  speak- 
ing by  Danforth,  J.,  In  McKinney  t.  Collins, 
88  N.  Y.  221,  and  construing  similar  words 
in  the  Code  of  that  state,  seem  applicable: 
''It  Is  therefore  apparent  that  the  phrases 
'cause  of  action'  and  'subject  of  action'  are 
not  used  Interchangeably  or  as  synonyms. 
It  Is  not  easy  to  define  their  precise  mean- 
ing, but  it  seems  apparent  they  relate  not 
to  an  action  at  law,  though  to  one  which 
formerly  would  have  proceeded  in  equity; 
the  object  being  to  give  some  specific  relief, 
rather  than  a  simple  Judgment  against  a  per- 
son— as  in  an  action  to  cancel  a  mortgage 
upon  the  ground  of  usury,  or  to  enforce 
specific  performance,  or  to  attain  such  relief 
as  by  the  rules  of  the  common  law  was  de- 
nied to  the  suitor  In  its  forum;  certainly 
not  an  action  where, the  only  relief  sought 
was  a  Judgment  upon  contract  for  the  pay- 
ment of  money."  We  are  not  required  to 
assent  to  the  view  that  the  words  of  the 
statute  should  be  confined  strictly  to  suits 
cognizable  formerly  by  courts  of  equity,  as 
it  is  sufiiclent  for  our  purpose  that  in  the 
case  cited  the  Jurisdiction  of  the  court  is 
conceded  where  a  fund  Is  brought  under  its 
control  to  be  administered  for  the  benefit  of 
creditors,  even  if  some  of  the  plaintiffs  are 
nonresidents.  The  ruling  of  the  court  that 
the  claim  of  the  state  of  New  Jersey  is 
provable  in  this  case  was  in  our  opinion, 
correct. 
No  error. 

Appeal  of  the  State  of  New  Jersey. 

WALKEB,  J.  In  this  appeal  the  question 
is  presented  whether  the  state  of  New  Jersey 
is  entitled  to  priority  or  preference  over  the 
other  creditors,  and  especially  over  the  lien 
creditors.  In  the  payment  of  the  debts  of  the 
copper  company  out  of  its  assets  which  are 
now  in  the  hands  of  the  receiver.  When  it 
was  provided  by  the  state  of  New  Jersey 
that  the  "annual  license  fee  or  franchise  tax" 
should  be  a  preferred  debt  in  case  of  in- 
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flolvency.  it  was  evldeiitly  the  purpose  that 
the  words  should  apply  only  to  snch  proceed- 
ings in  Insolvency  as  should  be  Institoted  In 
that  state,  for  we  must  presmne  that  the 
Legislatnre  did  not  Intend  that  the  statote 
should  have  any  force  beyond  the  territo- 
rial limits  of  the  state,  its  operation  being 
restricted  to  those  limits  except  in  so  far  as 
it  may  be  given  effect  in  another  state  by 
the  law  of  comity.  McLean  v.  Hardin,  66 
N.  C.  294,  69  Am.  Dec  740.  We  find,  upon 
examination  of  the  laws  of  New  Jersey,  that 
there  Is  a  statute  there  substantially  like  the 
act  of  1901  (Laws  1901,  p.  83,  c  2,  S  78),  and 
strikingly  similar  in  phraseology.  It  must 
be  conceded  that  the  state  of  New  Jersey  had 
no  power  to  prorlde  how  the  assets  of  a  cor- 
poration situated  in  this  state  shall  be  dis- 
tributed, or,  by  force  of  its  statute,  to  confer 
any  right  of  priority  upon  one  of  her  own 
citizens  or  upon  herself  in  respect  to  those 
assets.  They  are  here,  and  always  have  been 
here,  and  are  subject  to  the  operation  of  the 
laws  of  this  state,  the  lex  lod  rei  sitae,  or 
the  law  of  the  forum  in  whi<di  they  have  been 
sequestered  fbr  the  benefit  of  the  creditors  of 
the  corporation.  Hunt  ▼.  Gilbert,  54  IlL  App. 
491 ;  Kruger  y.  Bank,  123  N.  O.  16,  81  S.  B. 
270.  It  has  been  established  by  the  great 
weight  of  authority  as  a  i>art  of  the  settled 
jurisprudence  of  this  country  "that  personal 
property,  as  against  creditors,  has  locality, 
and  the  lex  lod  rel  sitee  prevails  over  the  law 
of  the  domicile,  with  regard  to  the  rule  of 
preferences  in  the  case  of  insolvent  estates. 
The  laws  of  other  governments  have  no  force 
beyond  their  territorial  limits,  and,  if  permit- 
ted to  operate  in  other  states,  it  is  upon  a 
principle  of  comity,  and  only  when  neithw 
the  state  nor  Its  citizens  would  suffer  any 
inconvenience  from  the  application  of  the  for- 
eign law.**  Dunlap  v.  Rogers,  47  N.  H.  281, 
93  Am.  Dec  433;  Harrison  v.  Sterry,  5 
Cranch,  29S,  8  L  Bd.  104;  Ogden  v.  Saun- 
ders, 12  Wheat.  214,  6  L.  Bd.  606.  The  gen- 
eral rule  Is  beyond  question  that  one  state 
cannot  prescribe  a  rule  of  action  for  another, 
but  each  must  exercise  its  sovereign  power 
within  its  own  sphere,  and  without  exerting 
any  influence  upon  the  course  of  procedure 
or  the  administration  of  the  law  in  any  oth- 
er jurisdiction.  When  the  courts  of  a  state 
give  effect  to  a  foreign  law,  it  Is  by  courtesy, 
or  what  we  call  in  the  law  comity ;  and  such 
effect  of  the  law  results  solely  from  the 
exercise  of  this  act  of  favor,  and  not  from 
any  intrinsic  extraterritorial  force  of  the  law 
itself,  but  because  by  comity  we  make  It  our 
law.  Alvany  v.  Powell,  55  N.  C,  at  page 
59.  Discussing  this  question.  Story,  in  his 
Conflict  of  Laws  (8th  Ed.)  §  414,  says:  "If 
there  is  in  such  cases  a  conflict  between  our 
own  laws  and  foreign  laws  atf  to  the  rights 
of  our  citizens,  and  one  of  them  must  give 
way,  our  own  laws  oaght  to  prevail.  The 
most  convenient  and  practical  rule  Is  that 
statutable  assignments,  as  to  creditors,  shall 
operate  Intraterritorially  only.     If  our  citi- 


zens conduct  themselves  according  to  our 
laws  in  regard  to  the  property  of  their  debt- 
ors found  within  our  jurisdiction,  It  is  rea- 
sonable that  they  should  reap  the  fruits 
of  their  diligence,  and  not  be  sent  to  a  for- 
eign country  to  receive  such  a  dividend  of 
their  debtors'  effects  as  the  foreign  laws 
allow.  If  each  government  in  cases  of  in- 
solvency should  sequester  and  distribute  the 
funds  within  its  own  jurisdiction,  the  gener- 
al result  would  be  favorable  to  the  interest 
of  creditors  and  to  the  harmony  of  nations. 
This  is  the  rule  adopted  in  all  cases  of  ad- 
ministration of  the  property  of  deceased  per- 
sons, and  there  is  no  real  difference  between 
the  principle  of  those  cases  and  of  cases  of 
bankruptcy .*'  A  case  very  much  like  ours 
was  presented  in  Willitts  v.  Waite,  25  N. 
Y.  577.  '"The  acceptance  of  the  charter,"  says 
the  court  in  that  case,  ''with  this  provision 
for  a  distribution  of  its  effects  upon  the  hap- 
pening of  Insolvency  cannot  operate  to  give 
to  the  transfer  the  tf ect  of  a  voluntary  con- 
veyance of  the  assets.  The  title  of  the  trus- 
tees is  a  statutory  title,  and  must  defer  to 
the  lien  acquired  by  the  creditors  attaching 
the  property  in  this  state.  Creditors  within 
this  state,  having  acquired  a  lien  under  our 
laws  upon  property  within  the  state,  will  not 
be  deprived  of  their  lien,  and  sent  to  a  for- 
eign state  to  seek  such  portion  of  the  in- 
solvent estate,  as  the  laws  of  that  state  will, 
upon  distribution,  give  them.  The  state  will 
do  justice  to  Its  own  citizens  so  far  as  it 
can  be  done  by  administering  upon  property 
within  its  jurisdiction,  and  will  yield  to  com- 
ity in  giving  effect  to  foreign  statutory  as- 
signments only  so  far  as  may  be  done  with- 
out impairing  the  remedies  or  lessening  the 
securities  which  our  laws  have  provided  for 
our  own  citizens."  Many  authorities  could  be 
cited  in  support  of  the  principle  thus  stated. 
A  few  only  will  sufBce.  Smith's  Bq.  Rem.  of 
Creditors,  §  241;  Jones  on  Liens  (2d  Bd.)  § 
111 ;  2  Thomp.  Corp.  §  7064,  where  the  cases 
are  collected  in  the  notes.  A  good  statement 
of  the  doctrine  will  be  found  in  Minor's  Con- 
flict of  Laws,  p.  12,  I  7:  "It  is  natural," 
he  says,  "and  not  at  all  to  be  reprobated, 
that  the  courts  of  the  forum  should  refuse  to 
enforce  a  foreign  law,  if  to  do  so  would  re- 
sult In  Injustice  to  their  own  people.  The 
object  of  the  enforcement  of  a  foreign  law  In 
any  case  is  to  mete  out  as  far  as  possible 
exact  justice  to  all  concerned,  as  well  as  to 
give  due  effect  to  the  laws  of  other  states. 
But  the  first  and  most  Important  of  these 
objects  fails  altogethtf  when  the  enforce- 
ment of  the  'proper  law'  would  result  in  in- 
justice and  loss  to  innocent  citizens  of  the 
forum.  As  between  the  latter  and  strangers, 
it  Is  not  remarkable  that  the  courts  should 
elect  in  a  close  case  to  decide  the  matter  in 
accordance  with  the  lex  fori,  thus  giving 
their  fellow  citizens  the  advantages  confer* 
red  upon  them  by  the  law  under  which  they 
live  and  ordinarily  transact  their  business. 
The  observance    of    comity  towards    other 
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states  cannot  reasonably  be  expected  at  the  | 
expense  of  injustice  to  residents  of  the  forum, 
for  whose  benefit  the  courts  and  the  law  are 
primarily  instituted.  The  existence  of  this 
exception  to  the  enforcement  of  the  'proper 
law'  is  beyond  dispute,  though  its  limits  are 
not  yet  precisely  defined."  In  Hornthal  v. 
Burwell.  109  N.  C.  10,  13  S.  B.  721.  13  L.  R. 
A.  740,  26  Am.  St  Rep.  656,  Shepherd,  J., 
thus  states  the  principle:  **The  authority  of 
such  laws,  however,  is  admitted  in  other 
states,  not  ex  proprlo  vigore,  but  ex  comitate, 
and  hence  it  is  now  very  generally  held 
that  when  they  'clash  with  and  interfere  with 
the  rights  of  the  citizens  of  the  countries 
where  the  parties  to  the  contract  seek  to 
enforce  it,  as  one  or  the  other  of  them  must 
give  way,  those  prevailing  where  the  relief 
is  sought  must  have  the  preference.'"  The 
learned  judge  then  discusses  the  matter  at 
length,  and  shows  what  are  the  proper  limita- 
tions of  this  law  of  comity  in  its  practical 
application  to  the  Question  there  involved. 
The  true  principle  was  well  expressed  and 
Illustrated  in  the  case  of  Olivier  v.  Townes,  2 
Mart.  (N.  S.)  93:  "The  municipal  laws  of  a 
country,"  says  the  court,  "have  no  force  be- 
yond its  territorial  limits,  and  when  another 
government  permits  these  to  be  carried  into 
effect  within  her  Jurisdiction  she  does  so 
upon  a  principle  of  comity.  In  doing  so 
care  must  be  taken  that  no  injury  is  in* 
flicted  on  her  own  citizens,  otherwise  Justice 
would  be  sacrificed  to  courtesy ;  nor  can  the 
foreigner  or  stranger  complain  of  this.  If 
he  sends  his  property  within  a  Jurisdiction 
different  from  that  where  he  resides,  he  im- 
pliedly submits  it  to  the  rules  and  regula- 
tions in  force  in  the  country  where  he  places 
it  What  the  law  protects  It  has  the  right  to 
regulate."  So  it  is  in  this  case.  When  the 
copper  company  was  chartered  and  permitted 
to  migrate  from  Its  domicile  and  conduct  its 
business  in  this  state,  where  it  has  ac- 
quired property  under  the  protection  and  op- 
eration of  the  local  laws,  Its  assets  should 
in  all  fairness  be  held  subject  to  the  pro- 
visions of  those  laws  in  favor  of  persons 
who  have  dealt  with  it  here  as  a  domestic 
corpo>ration,  which  Is  virtually  its  true  char> 
acter,  though  in  law  it  is  considered  as  a  cor- 
poration of  New  Jersey.  Qoodwin  v.  Clay- 
tor.  137  N.  G.  224.  49  S.  B.  173.  This  court 
said  by  Shepherd,  J.,  In  Armstrong  v.  Best, 
112  N.  C.  62,  17  S.  B.  14,  26  L.  R.  A  188,  34 
km,  St  Rep.  473,  quoting  from  Bank  of  Au- 
gnatB,  y.  Barle,  18  Pet  519,  10  L.  Bd.  274: 
"The  comity  thus  extended  to  other  nations 
is  no  impeachment  of  sovereignty.  It  Is  the 
voluntary  act  of  the  nation  by  which  it  Is  of- 
fered, and  is  Inadmissible  when  contrary  to  its 
policy  or  prejudicial  to  its  interests."  The 
same  principle  applies  as  between  the  states, 
as  is  shown  in  Armstrong  v.  Best  The  law  of 
comity  in  its  different  phases  was  considered 
in  the  following  cases:  McNeil  v.  Ck)lquhoon, 
8  N.  a  24;  Moye  v.  May,  43  N.  O.  131; 
Alvany  t.  Powell,  66  N.  G.  61;    Carson  y. 


Oates,  04  N.  a  116;  Flnley  v.  Gidney,  75 
N.  C.  395;  Hyman  v.  Gaskins,  27  N.  C.  267; 
Stamps  V.  Moore,  47  N.  C.  80 ;  and  the  early 
case  of  Leake  v.  Gilchrist,  13  N.  C,  at  page 
85.  They  all  lead  us  to  the  conclusion  that 
a  foreign  creditor  cannot,  by  the  operation 
of  any  law  of  his  own  state,  acquire  any  pref- 
erence over  resident  creditors  in  the  admin- 
istration of  assets  which  are  situated  here. 
The  property  now  in  the  custody  of  the  court 
has  never  been  in  the  state  of  New  Jersey, 
and  her  laws  cannot  in  any  way  affect  its 
status  or  prejudice  the  rights  of  resident 
creditors  of  the  corporation  in  respect  to 
any  liens  thereon  which  they  may  have  ac- 
quired.   McNeil  V.  Colquhoon,  supra. 

There  is  nothing  in  the  sovereignty  ot 
New  Jersey  as  a  state  which  entitles  her  to 
any  special  favor  in  the  consideration  of  the 
claim  she  now  presents,  or  which  modifies 
the  general  rule  of  comity  so  as  to  confer 
upon  her  any  greater  right  or  privilege  than 
is  possessed  by  the  ordinary  suitor  in  our 
courts.  We  will  extend  to  her  all  possible 
courtesy  in  the  prosecution  of  her  claim,  but 
we  cannot  be  expected  to  contravene  the  set- 
tled policy  of  the  state  or  to  sacrifice  the 
interests  of  our  citizens  in  doing  so.  Their 
rights  are  fixed  by  the  law,  which  we  could 
not  change  if  we  would.  The  ruling  of  the 
court  in  this  appeal  also  was  correct 

No  error. 

(138  N.  C.  281) 
LAFOON  V.  KERNBR  et  at 

(Supreme  Court  of  North  Carolina.    May  2, 

1905.) 

BAE?KBUFTGT   —    DISCHABQB    —    OPBBATION    — 
BURDEN   OF   PROOF— APPEAL— BONDS- 
SURETIES— DISCHARGE. 

1.  Where,  in  an  action  founded  on  contract 
defendant  pleaded  a  general  discharge  in  bank- 
ruptcy from  all  his  debts,  the  burden  was  oo 
the  plaintiff  to  show  that  his  debt  was  not  sched- 
uled, and  that  he  had  no  notice  of  the  bank- 
ruptcy proceedings,  in  order  to  avoid  the  eifect 
of  such  discharge. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  6^ 
Cent  Dig.  Bankruptcy,  §  840.J 

2.  Where,  on  appeal  from  a  Justice,  defendant 
executed  a  bond  for  costs,  and,  if  the  Judgment 
was  affirmed  or  the  appeal  be  dismissed,  to  pay 
the  amount  directed  to  be  paid  by  the  Judgment 
or  the  part  thereof  affirmed,  and  all  damages 
awarded  against  appellant  on  such  appeal,  and 
on  the  appeal  he  pleaded  a  discharge  in  bank- 
ruDtcy  obtained  pendente  lite,  whereupon  no 
Judgment  was  rendered  a^inst  him.  Judgment 
could  not  be  rendered  against  bis  sureties. 

Appeal  firom  Superior  Court,  FoFgytb 
County;   Cooke,  Judge. 

Action  by  W.  J.  Lafoon  against  J.  F.  Ker- 
ner  and  others.  From  a  Judgment  in  favor 
of  plaintiff,  defendants  appeal.    Reversed. 

Plaintiff  obtained  Judgment  against  de- 
fendant Kerner  before  a  Justice  of  the  peace 
for  $200,  from  which  Judgment  defendants 
appealed  to  the  superior  court  The  Judg- 
ment was  duly  docketed  in  the  superior 
court  of  Forsyth  county,  and  execution  is- 
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sued,  and  returned  by  the  sheriff:  "Bxecut- 
td  April  4,  1904,  as  to  James  F.  Kemer,  and 
by  levying  on  the  pn^erty  of  the  Southern 
Woolen  Mills.  I  herewith  return  execution, 
as  the  defendant  has  given  appeal  bond  with 
J.  M.  Greenfield  as  surety" — signed  by  the 
sheriff.  For  the  purpose  of  staying  the  exe- 
cution, the  defendant  executed  a  bond  in  the 
sum  of  $400,  the  condition  of  which  is  as 
follows:  "That  said  appellant  shall  pay  all 
costs  and  damages  that  may  be  awarded 
agahist  him  on  such  appeal;  and  do  also  un- 
dertake pursuant  to  the  statute,  that,  if  said 
Judgment  or  any  part  thereof,  be  affirmed, 
or  the  appeal  be  dismissed,  the  said  appel- 
lant shall  pay  the  amount  directed  to  be 
paid  by  the  Judgment  or  the  part  of  such 
amount  as  to  which  the  Judgment  shall  be 
affirmed,  if  it  be  affirmed  only  In  part,  and 
all  damages  which  may  be  awarded  against 
the  appellant  on  such  appeal.**  When  the 
cause  came  on  for  trial  hi  the  superior  court, 
the  defendant  J.  F.  Kemer  pleaded  his  dis* 
charge  in  bankruptcy,  and  Introduced  a  duly 
certified  c<^y  thereof  beaming  date  Novem- 
ber 26,  1904,  and  declaring  the  said  bank- 
rupt discharged  "from  all  debts  and  claims 
which  are  made  provable  by  said  acts 
against  his  estate,  and  which  existed  on  the 
23d  day  of  April,  1904,  on  which  day  the 
petition  for  adjudication  was  filed  by  him; 
excepting  such  debts  as  are  by  law  excepted 
from  the  operation  of  a  dischargre  in  bank- 
ruptcy." It  appeared  from  the  return  of  the 
justice  that  the  plaintiff  complained  for  the 
nonpayment  of  money  due  by  note  for  labor 
done.  Upon  appropriate  issues  submitted 
to  the  Jury,  the  following  facts  were  found: 
That  defendant  J.  F.  Kemer  was  indebted 
to  the  plaintiff  in  the  sum  of  $200;  tfiat  he 
obtained  Judgment  for  said  amount  on  April 
2,  1904,  before  a  Justice  of  the  peace;  that 
said  Judgment  was  docketed  in  the  superior 
court  on  the  same  day;  that  by  virtue  there- 
of he  obtained  a  lien  on  certain  real  estate 
belonging  to  said  Kemer;  that  the  defend- 
ants E.  Kerner  and  J.  M.  Greenfield  executed 
on  the  undertaking  on  appeal;  that  the  de- 
fendant J.  F.  Kemer  filed  his  petition  in 
bankruptcy  on  April  23,  1904;  that  he  was 
not  insolvent  on  the  2d  day  of  April,  1904. 
Upon  the  foregoing  verdict  Judgment  was 
rendered  against  the  defendant  J.  F.  Kemer, 
which  Judgment  was  declared  to  be  a  lien 
upon  the  property  and  real  estate  owned  by 
him  at  the  date  of  the  docketing  of  said 
Judgment,  subject  to  the  homestead  rights 
of  J.  F.  Kemer.  It  was  further  adjudged 
that  the  plaintiff  recover  of  the  defendant 
sureties  on  the  bond  the  amount  of  said 
bond,  to  be  discharged  upon  the  payment  of 
the  Judgment.  From  this  Judgment  the  de- 
fendants appealed  to  this  court 

Lindsay  Patterson^  for  appellants.     Louis 
M.  Swink  and  Sapp  &  Hasten,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts).    No 
excq^t&ons  nor  assignments  of  error  appear 


in  the  record,  other  than  the  general  excep- 
tion to  the  Judgment  We  are  therefore 
called  upon  to  say  whether,  upon  the  facts 
established  by  the  verdict,  the  Judgment  ren- 
dered is  correct  In  this  court  two  questions 
were  argued  by  counsel:  First  whether,  up- 
on pleading  and  exhibiting  his  discharge  in 
bankruptcy,  the  defendant  was  entitled  to 
have  the  action  dismissed,  or  whether  he 
was  required  to  go  further  and  show  af- 
firmatively that  the  plaintiff's  debt  came 
within  the  provisions  of  the  discharge  as  a 
provable  debt  on  April  23, 1904,  and  was  not 
within  any  of  the  exceptions  named  in  the 
bankrupt  law.  In  regard  to  the  last  phase 
of  the  question,  it  is  clear  from  the  record 
that  the  indebtedness  was  not  within  the 
exception.  The  return  of  the  Justice  shows 
that  the  demand  was  for  money  due  by  note 
for  labor  done.  '*A  debt  founded  upon  a 
contract  express  or  implied,  may  be  proved 
in  bankmptcy."  6  Cyc.  325.  The  plaintiff 
insists,  however,  that  a  bankrupt  is  dischar- 
ged only  from  such  debts  as  he  puts  in  his 
schedule,  unless  the  creditor  has  notice  or 
knowledge  of  the  proceeding  in  bankruptcy; 
that  the  burden  is  upon  the  defendant  A> 
show  that  plaintiff's  debt  was  scheduled,  or 
that  he  had  notice  of  the  proceedings;  and 
that,  in  the  absence  of  any  proof  of  either 
fact  the  court  should  proceed  to  try  the 
case  and  render  Judgment  disregarding  the 
'discharge.  The  cases  cited  by  plaintiff's 
counsel  establish  his  contention  that  unless 
the  debt  is  scheduled  or  the  creditor  has  no- 
tice of  the  proceeding,  the  discharge  does 
not  affect  it  Collier  on  Bankraptcy,  200.  It 
appeared  in  all  of  the  cases  cited  that  the 
debts  had  not  been  scheduled,  but  it  does 
not  appear  how  the  fact  was  brought  to  the 
attention  of  the  court  We  have,  with  the 
aid  of  the  very  full  briefs,  made  a  diligent 
search  for  some  direct  authority  upon  the 
question,  without  success.  .  The  nearest  ap- 
proach to  it  which  we  have  found  is  the 
case  of  Sherwood  v.  Mitchell,  4  Denio,  435, 
in  which  it  is  stated  that  on  the  trial  the 
plaintiff  proved  his  debt  and  defendant 
pleaded  his  discharge  in  bankruptcy.  The 
plaintiff  insisted  that  defendant  was  bound 
to  show  that  the  debt  did  not  arise  out  of 
a  breach  of  tmst  Jewett  J.»  said:  "The 
ground  taken  by  the  plaintiff  is  that  as  the 
defendant  in  his  plea  bad  alleged  that  the 
plaintlfTs  debt  was  provable  under  the  bank- 
mpt  act,  and  that  it  was  not  created  in  con- 
sequence of  any  defalcation  of  the  defend- 
axit  as  a  public  officer  or  while  he  was  act- 
ing in  a  fiduciary  capacity,  he  was  bound 
to  prove  the  averments,  etc.  ♦  ♦  ♦  The 
discharge  is  presumptive  evidence  of  all  the 
facts  asserted  in  it  and  is  conclusive  until 
overthrown  by  evidence  of  some  fraud 
which  by  the  act  avoids  it  Debts  arising 
out  of  a  violation  of  an  official  or  private 
trust  are  not  affected  by  it  tmless  the  cred- 
itor chooses  to  prove  the  demand  under  the 
bankruptcy  proceedings.    The  discharge*  it 
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is  true,  is  general  In  its  terms,  and,  prima 
facie,  is  a  discharge  of  the  bankrupt  from 
all  his  debts.  But  the  creditor  may  notwith- 
standing show  that  his  debt  is  of  the  ex- 
cepted class.  The  onus,  however,  is  on  him, 
and,  if  he  fails  to  make  the  proof,  the  debt 
will  be  taken  to  be  one  of  an  ordinary  char- 
acter." This  court  has  uniformly  held  that 
the  burden  is  on  one  claiming  under  an  ex- 
ception in  a  grant  or  deed  to  show  that  his 
claim  comes  within  the  exception.  McGor- 
mick  T.  Monroe,  46  N.  O.  13;  B^tts  v.  Batts, 
128  N.  C.  21,  38  S.  B.  132.  It  seems  that  a 
failure  on  the  part  of  the  bankrupt  to  sched- 
ule a  debt  does  not  prevent  the  creditor  from 
proving  It  This  is  evident  from  the  pro- 
vision that  if  he  has  notice  of  the  proceed- 
ing he  is  bound  by  the  discharge,  hence  the 
plaintiffs  debt  was  provable  on  April  21, 
1^905.  The  fact  that  defendant  was  litigat- 
ing its  validity  did  not  affect  his  right  to 
prove  it  in  bankruptcy.  The  plaintiff  calls 
to  our  attention  what  is  said  in  Balk  v.  Har- 
ris, 130  N.  C.  381,  41  8.  B.  d40.  It  is  true 
that  the  chief  Justice  says  that  the  petition 
to  plead  the  discharge  since  the  last  continu- 
ance did  not  set  out  facts  which  made  it 
the  duty  of  the  court,  as  matter  of  law,  to 
allow  it,  for  that  it  did  not  show  that  the 
debt  was  scheduled,  or  that  the  creditbr  had 
notice  of  the  proceedings,  etc.  The  decision 
is  based  upon  the  ground  that  the  allowance 
of  the  plea  was  within  the  discretion  of  the 
court,  etc.  The  learned  Judge  was  not  un- 
dertaking to  decide  the  question  now  under 
discussion,  and  we  cannot  give  to  his  words 
that  effect  We  are  of  the  opinion  that  the 
burden  was  upon  the  plaintiff  to  show  that 
his  debt  was  not  scheduled,  and  that  he  had 
no  notice  of  the  proceeding  in  bankruptcy. 
The  plaintiff  concedes  that  it  is  not  proposed 
to  enforce  any  lien  upon  the  property  be- 
longing to  the  estate  of  the  bankrupt  He 
insists,  however,  that  it  is  within  the  prov- 
ince of  the  court  to  declare  whether  there 
is  a  Hen,  etc.  We  do  not  deem  it  proper 
to  discuss  or  decide  this  question.  If  the 
docketing  of  the  Judgment  creates  a  lien 
upon  the  property  of  the  principal  defend- 
ant which  is  not  affected  by  the  discharge 
in  bankruptcy,  no  proceedings  can  be  had  in 
the  state  court  to  enforce  it  because  it  is 
conceded  that  the  land  owned  by  the  plain- 
tiff and  referred  to  in  the  verdict  has  been 
allotted  as  his  homestead.  We  do  not  per- 
ceive how  any  declaration  of  this  court  at 
this  time  can  affect  the  rights  of  the  parties 
in  that  respect  It  may  be  that  other  ques- 
tions and  defenses  may  arise  before  the 
homestead  estate  falls  in.  The  only  ques- 
tion presented  for  our  decision  is  whether, 
assuming  that  the  defendant  J.  F.  Kerner  is 
discharged  from  liability  tor  plaintiff's  debt 
the  defendants  on  his  undertaking  on  appeal 
are  bound.  The  undertaking  is  drawn  in 
strict  accordance  with  section  884  of  the 
Code.  The  plaintiff  cites  a  number  of  cases 
decided  by  other  courts  in  regard  to  the  lia- 


bilities of  sureties  np<m  appeal  bonds,  when 
the  defendant  appellant  has  been  discharged 
in  bankruptcy  pending  the  appeal.  The 
question  is  not  free  from  doubt  but  we  pre- 
fer to  place  our  decision  upon  the  construc- 
tion of  our  statute.  The  condition  of  the 
bond  is  to  pay  such  Judgment  as  may  be 
rendered  against  the  appellant  It  would 
seem  too  clear  for  discussion  that  if  no 
Judgment  can  be  rendered  against  the  ap- 
pellant because  of  a  discharge  in  bankn:^tcy 
pending  the  appeal,- the  contingen<«y  upon 
which  the  sureties  are  llable'can  nevw  arise. 
It  is  said  by  Waite,  C.  J.,  in  Wolf  t.  Stix, 
00  U.  S.  7  (8),  25  L.  Bd.  300:  '"The  eases 
are  numerous  in  which  it  has  been  held,  and 
we  think  correctly,  that  if  one  Is  bound  as 
surety  for  another  to  pay  any  Judgment 
that  may  be  rendered  in  a  specified  action, 
if  the  Judgment  is  defeated  by  bankmptey 
of  the  person  for  whom  the  obligation  is  ajs- 
sumed,  the  surety  will  be  released.  The  ob- 
vious reason  is  that  the  event  has  not  hap- 
pened on  which  the  liability  of  the  surety 
was  made  to  depend.  Of  this  dass  of  obli- 
gations are  the  ordinary  bonds  in  attachment 
suits  to  dissolve  an  attachment  appeal  bond, 
and  the  like."  The  surety  was  held  liable 
on  the  bond  in  that  case  because  of  its  pe- 
culiar character.  In  Goyer  Oo.  v.  Jones«  70 
Miss.  253,  30  South.  051,  it  was  held  that 
the  sureties  upon  an  appeal  bond  were  not 
liable  when  the  principal  was  discharged  in 
bankruptcy  pending  the  appeal.  Collier  on 
Bankruptcy,  187,  thus  states  the  law:  "If  the 
law  ot  the  state  does  not  permit  the  dis- 
charge to  be  pleaded  in  the  appellate  court 
the  discharge  of  the  principal  does  not  re- 
lieve the  surety.  If  it  may  be  pleaded  in 
such  court  no  final  Judgment  being  possible 
against  the  principal,  the  surety  is  released." 
In  Knapp  v.  Anderson,  71  N.  Y.  466,  it  was 
held  that  the  sureties  were  not  released  by 
the  discharge  of  the  principal  debtor  pend- 
ing the  appeal.  The  decision  is  based  upon 
the  ground  that,  notwithstanding  the  dis- 
charge, the  court  will  proceed  with  the  trial 
for  the  purpose  of  ascertaining  the  liability 
of  the  principal;  that  if  the  liability  is 
fixed,  the  bond  becomes  absolute  and  the 
sureties  bound.  No  execution  can  issue 
against  the  bankrupt  This  condition  of  the 
parties  would  lead  to  the  very  strange  re- 
sult that  upon  an  obligation  of  suretyship, 
the  condition  of  which  depended  upon  the 
liability  of  the  principal,  be  is  discharged 
and  the  surety  is  bound.  To  meet  this  diffi- 
culty, the  courts  hold  that  when  the  sure- 
ties pay  the  Judgment  their  right  to  sue  for 
exoneration,  or  for  money  paid  to  the  use 
of  the  principal,  arises  subsequently  to  the 
adjudication,  and  is  not  affected  by  the  dis- 
charge. The  bankrupt  is  by  this  rather  cir- 
cuitous route  made  to  pay  a  debt  ftom  which 
he  is  discharged.  In  this  state  the  practice 
has  been  different  In  a  pending  action 
upon  a  dischargeable  debt  the  defendant  is 
permitted  to  plead  his  discharge  since  the 
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last  contlntiance,  and,  tmlest  catue  la  Shown 
to  the  contrary,  the  action  Is  dismissed. 
State  T.  Bethune,  80  N.  C.  139;  Knabe  t. 
Hayes,  71  N.  O.  109;  -Blnm  ▼.  BlUs,  78  N.  0. 
293;  Withers  ▼.  Stlnson,  79  N.  O.  841.  We 
are  of  the  opinion  that  npon  the  exhibition 
of  the  certificate  of  discharge,  unless  the 
plaintiff  had  shown  that  the  debt  was  not 
scheduled,  and  unless  he  had  no  nottce  of 
the  proceeding  In  bankraptcy,  the  conrt 
should  haye  dismissed  the  action.  As  we 
haye  said,  we  do  not  undertake  to  pass 
upon  the  effect  of  the  docketed  Judgment  as 
a  lien  upon  the  defendant's  reyendon  in  the 
land  allotted  as  a  homestead. 
The  Judgment  must  be  reyersed. 
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(Supreme  Court  of  North  Carolina.     May  2, 

1905.) 

bahkbuftot — fbaudui^bnt    oozi  yKTAnoss  — 

CONSIDEKATION— ISSUES— EVIDEEVCS^ 
DECLAEATIONS  09  OftANTOB. 

1.  Where  a  debtor  sells  a  stock  of  goods,  his 
declarations,  made  after  the  sale,  but  while  still 
in  poeeession  and  control  of  the  goods,  that  he 
is  the  owner  thereof,  are  admissible  as  against 
the  buyer  to  show  that  the  sale  was  fraudulent 
as  to  the  seller's  creditors. 

[EM.  Note. — For  cases  in  point,  see  yol.  20, 
Cent.  Dig.  Evidence,  f§  1117,  Ilia] 

2.  Under  Bankr.  Act  July  1,  1898,  c  641,  S 
e7e,  80  Stat  564  [U.  S.  Comp.  St  1901,  p. 
3449].  declaring  void  all  transfers  of  proper^ 
by  a  bankrupt,  etc.,  except  as  to  i)urchasers  in 
good  faith  and  for  a  present  fair  considera- 
tion, an  issue  in  a  suit  by  the  bankrupt's  trus- 
tee to  recover  goods  alleged  to  have  been  fraud- 
ulently transferred,  failing  to  submit  as  an  ele- 
ment of  the  purchaser's  ^ood  faith  that  he  paid 
a  present  fair  consideration  for  the  goods,  was 
improper. 

Appeal  from  Superior  Court,  Surry  County; 
O.  H.  Allen,  Judge. 

Action  by  the  Piedmont  Savings  Bank,  as 
trustee,  against  L.  Levy.  From  a  Judgment 
in  favor  of  defendant  plaintiff  appeals.  Re- 
yersed. 

This  is  an  action  by  the  plaintiff,  as  trustee 
in  bankruptcy  of  N.  D.  Young  ft  Co.,  against 
the  defendant,  for  the  recoyery  of  possession 
of  a  stock  of  goods  which  the  defendant  had 
acquired  from  the  bankrupt  a  short  time 
prior  to  the  bankruptcy.  Upon  the  trial  be- 
low the  court  submitted  the  following  Issues: 
'^(1)  Was  the  conyeyance  of  the  stock  of 
goods  from  Young  &  Co.  to  Levy  made  with 
the  intent  and  purpose  on  their  part  or  either 
of  them,  to  hinder,  delay,  or  defraud  their 
creditors,  or  any  of  them?  Ans.  Yes.  (2) 
Did  the  defendant  purchase  in  good  faith, 
and  without  knowledge  or  notice  of  such 
fraudulent  Intent  on  the  part  of  Young  &  Co., 
or  either  of  them?  Ans.  Yes.  (3)  Is  the 
plaintiff  trustee  the  owner  and  entitled  to  the 
immediate  possession  of  the  property  describ- 
ed in  the  complaint?  Ana.  ^  *  ^  (4) 
60  8.E.---42 


What  was  the  yalue  of  said  stock  of  mer- 
chandise at  the  time  of  the  seizure  by  the 
defendant  from  said  Young  &  Co.?  Ans. 
*  *  *  (5)  Did  the  defendant  unlawfully 
detain  said  property  from  the  plaintiff  as  al- 
lied in  the  complaint?  Ans.  •  •  •" 
From  a  judgment  for  the  defendant,  the 
plaintiff  appeals  to  this  court 

Louis  M.  Swlnk,  Lindsay  Patterson,  and 
Watson,  Buxton  ft  Wi^tson,  for  appellant 
Manly  ft  Hendren,  for  appellee. 

BROWN,  J.  Upon  the  trial  of  this  action 
the  plaintiff,  for  the  purpose  of  proving  fraud 
on  the  part  of  the  transferrors,  N.  D.  Young 
ft  Co.,  as  well  as  the  transferee,  the  defend- 
ant, offered  in  evidence  certain  declarations 
of  John  A.  8tone,  which  were  admitted  by 
the  court  upon  the  first  issue,  but  excluded 
as  eyldence  against  the  defendant  on  the  sec- 
ond issue.  As  this  was  erroneous,  and  ne- 
cessitates a  new  trial,  we  will  notice  no  other 
exception. 

The  entire  evidence  tended  to  proye  that 
John  A.  Stone  was  the  owner  of  the  business, 
goods,  and  merchandise  of  Young  ft  Co.,  at 
Pilot  Mountain;  that  Young  "loaned  Stone 
the  use  of  his  name,"  and  acted  as  clerk.  It 
is  contended  by  defendant  that  this  stock  of 
goods,  which  is  the  subject  of  the  contro 
yers^,  was  purchased  by  the  defendant  from 
Stone  on  April  6, 1908.  There  is  no  evidence 
that  Young  knew  anytlilng  of  such  alleged 
purchase  until  April  21,  1903.  There  Is  no 
eyldence  that  the  goods  were  taken  posses- 
sion of  by  the  defendant  until  after  April 
21st  The  defendant  himself  testifies  that 
he  did  not  take  possession  until  April  21st, 
when  a  deputy  sheriff  levied  on  the  goods 
under  an  execution  against  N.  D.  Young  & 
Co.,  but  claims  that  Stone  was  to  hold  the 
goods  for  the  defendant  as  his  bailee.  De- 
fendant never  notified  Young  that  he  claimed 
the  goods  or  had  any  interest  in  them  until 
April  21st.  All  the  eyldence  shows  that  the 
goods  were  In  the  actual  possession  of  John 
A.  Stone  and  his  clerk.  Young,  up  to  April 
21st,  and  that  the  receipts  from  sales  were 
paid  over  to  Stone  every  day  by  Young,  and 
the  business  conducted  Just  as  it  had  been 
since  its  establishment  In  December,  1902. 
The  declarations  of  Stone,  claiming  the 
goods,  and  inconsistent  with  an  absolute 
sale,  made  to  seyeral  persons  at  different 
times  between  April  6th  and  April  21st,  are 
contended  by  plaintiff  to  be  competent  eyl- 
dence upon  the  question  of  fraud  as  against 
the  defendant  upon  two  grounds:  (1)  Be- 
cause there  Is  evidence  tending  to  prove  a 
conspiracy  between  Stone  and  Levy  to  de- 
fraud Stone's  creditors;  (2)  because  Stone 
remained  in  actual  possession  and  control  of 
thet  goods  until  April  21st,  and  there  was  no 
change  in  the  conduct  of  the  business  until 
then.  As  we  think  the  eyldence  is  clearly 
competent  against  tlie  defendant  npon  the  sec* 
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ond  ground,  we  will  not  consider  the  first.  His 
honor  improperly  limited  tbe  scope  and  ef- 
fect of  the  evidence  offered  to  the  first  issue. 
It  was  once  considered  that  when  a  debtor 
made  an  absolute  sale  of  chattels  and  retain- 
ed possession  and  control  the  intent  to  hinder 
and  delay  creditors  appeared  conclusively 
upon  the  face  of  the  transaction.  "The  donor 
continued  In  possession  and  used  them  as 
his  own,  and  by  reason  thereof  he  traded  and 
trafficked,  defrauded  and  deceived  others.  It 
was  done  in  secret,  'et  dona  clandestina  sunt 
semper  susplciosa.'  '*  Twyne's  Case,  Smith's 
Leading  Gases,  vol.  1,  p.  1.  Since  Twyne's 
Case  this  doctrine  has  been  relaxed.  It  li 
now  competent  to  allow  evidence  to  be  re- 
ceived to  repel  this  inference  of  fraud,  the 
burden  being  on  the  transferee  to  rebut  It 
"But,"  says  Judge  Gaston,  "such  a  repug- 
nance between  the  transfer  and  the  posses- 
sion yet  raises  the  presumption  of  a  secret 
trust  for  the  benefit  of  the  grantor,  which, 
while  it  admits,  also  requires  an  explanation, 
and  which,  unexplained  or  not  satisfactorily 
explained,  establishes  the  fraud."  Askew  v. 
Reynolds,  18  N.  G.  368.  The  possession  and 
control  of  the  goods  having  been  retained  by 
the  debtor.  Stone,  up  to  April  21st,  and  after 
his  alleged  sale  to  the  defendant  on  April 
ath^  was  sufficient  of  itself  to  Impress  upon 
the  transaction  a  fraudulent  character.  It 
was  incumbent  upon  the  defendant  to  ex- 
plain the  character  of  that  possession.  The 
defendant  offered  his  own  evidence,  tending 
to  remove  the  legal  presumption  of  fraud, 
and  to  prove  that,  without  any  knowledge 
upon  the  part  of  Young,  or  any  one  else,  the 
defendant  left  Stone  in  possession  as  defend- 
ant's agent  and  bailee.  Was  such  possession 
of  Stone  in  fact  and  truth  the  possession  of 
a  bailee  of  the  purchaser,  or  was  it  merely 
colorable,  and  a  part  of  the  machinery  of 
fraud?  The  character  of  Stone's  possession 
thus  became  a  most  material  Inquiry  upon 
the  second  issue.  This  rule  of  evidence  Is 
the  same  in  respect  to  real  and  personal 
property.  Wigmore  on  Evidence,  §  1063. 
The  general  doctrine,  as  laid  down  by  all 
the  text-writers,  and  Innumerable  adjudica- 
tions, is  that  the  declarations  of  the  vendor 
made  after  the  sale  may  be  given  in  evidence 
if  the  vendor  continues  to  hold  possession  of 
the  goods.  The  rule  is  often  stated  that  the 
declarations  of  a  party  In  possession  either 
of  real  or  personal  property  explanatory  of 
and  characterizing  his  possession  constitute 
a  part  of  the  res  gest;2e,  and  may  properly  be 
allowed  In  evidence.  9  Am.  &  Eng.  Encyc. 
of  Law  (2d  Ed.)  p.  12.  In  volume  24  of  this 
same  work,  page  688,  many  cases  are  cited 
to  support  that  proposition,  and  volume  14, 
at  page  497,  gives  cases  from  almost  every 
state  and  federal  Jurisdiction  applying  the 
rule  to  declarations  of  a  fraudulent  vendor 
remaining  in  possession  as  evidence  against 
the  vendee.  The  underlying  basic  principle 
ol  the  rule  is  that,  the  debtor  transferror's 
intent  being  a  necessary  part  of  the  issue  of 


fraud,  all  his  conduct  and  declarations  while 
In  possession  of  the  property,  real  or  per- 
sonal, and  dealings  with  It,  which  indicate 
his  intent,  are  receivable  in  evidence  against 
him  and  his  transferee,  inasmuch  as  the  con- 
duct and  utterances  of  a  person  are  indica- 
tive of  his  knowledge,  beliefs,  purposes,  or 
Intent  when  they  are  facts  in  issue.  Proof  of 
the  fact  of  continued  possession  of  the  ven- 
dor Is  always  evidence  to  Impeach  the  trans- 
fer.   From  this  It  follows  that  the  conduct 
and  declarations  of  the  possessor  are  compe- 
tent as  indicating  the  purpose  of  and  char- 
acterizing his  possession.    They  are  part  of 
the  res  gestse.    Kirby  v.  Masten,  70  N.  G.  541. 
Mr.  Wait,  in  his  work  on  Fraudulent  Gonvey- 
ances,  §  279  (3d  Ed.)  formulates  the  rule,  as 
follows:    "So  long  as  the  debtor  remains  in 
possession  of  property  which  once  belonged 
to  him,  and  which  his  creditor  Is  seeking  to 
condemn  as  fraudulently  conveyed,  the  res 
gestse  of  the  fraud,  If  any,  may  be  consid- 
ered as  In  progress,  and  his  declarations, 
though  made  after  he  has  parted  with  the 
formal  paper  title,  may  be  given  In  evidence 
for  the  creditor  against  the  claimant  by  rea- 
son of  the  continuous  possession  which  ac- 
companies them."     To  the  same  effect  is 
Bump  on  Fraudulent  Gonveyances  <4th  Bd.) 
S  600.    See,  also,  Willis  v.  Falrley,  14  B.  C. 
L.  866;   U.  S.  v.  Griswold  (G.  C.)  8  Fed-  556: 
Higglns  V.  Spahr,  145  Ind.  167,  4S  N.  B.  U: 
Bank  v.  Beard,  55  Kan.  773,  42  Pac  320.    In 
Wait  on  Fraudulent  Gonveyances^  supra,  the 
author,  among  a  large  number  of  cases,  dtes 
with  approval  Kirby  v.  Masten,  supra;   HII- 
llard  V.  Phillips,  81  N.  a  104;  Ward  v.  Saun- 
ders, 28  N.  G.  382;  Wise  v.  Wheeler,  Id.  196: 
and  other  North  Garollna  cases — as  sustain- 
ing this  rule  of  evidence.    In  Askew  v.  Rey- 
nolds, supra,  which  Is  a  case  on  all  fours 
with  this.  Judge  Gaston,  after  stating  that 
the  possession  of  the  slaves  having  been  re- 
tained by  the  debtor  after  the  execution  of 
his  bill  of  sale  was  sufficient  to  Impress  upon 
the  transaction  the  character  of  a  fraudu- 
lent transfer,  unless  from  other  facts  and 
circumstances  another  character  could  clear- 
ly be  assigned  to  It,  decides  that  the  decla- 
rations of  the  grantor,  as  evidence  against 
the  grantee  upon  the  question  of  fraud,  were 
competent,  and  should  have  been  received  in 
evidence.     This   learned   and  accomplished 
Jurist  says:    "Generally  the  acts  or  declara- 
tions of    a   grantor  after  the    conveyance 
made  are  not  to  be  received  to  Impeach  his 
grant    The  rights  of  the  grantee  ought  not 
to  be  prejudiced  by  the  conduct  of  one  who 
at  the  time  is  a  stranger  to  him  and  to  the 
subject-matter  of  those  rights.    But  the  acts 
and  declarations  rejected  In  this  case  were 
those  of  the  possessor  of  the  property,  were 
connected  with  that  possession,  and  formed 
a  part  of  its  attendant  circumstances.    They 
were  collateral  indications  of  the  nature,  ex- 
tent, and  purposes  o£  that  possession.    They 
were  to  be  admitted,  not  because  of  any 
credit  due  to  him  by  whom  th^  were  done 
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or  uttered,  but  because  they  qualified  and 
characterized,  or  tended  to  qualify  and  char- 
acterize, the  very  fact  to  be  investigated." 
Prof.  Wigmore,  in  his  elaborate  treatise  on 
ESvidence,  §  1086^  p.  1300,  quotes  the  larger 
part  of  Judge  Gaston's  opinion,  and  says: 
"This  theory  can  hardly  be  impugned  in  its 
logic.  Reduced  to  a  rule,  it  admits  the  dec- 
larations when  made  during  possession, 
whether  or  not  the  debtor  is  a  party  to  the 
cause."  We  have  not  only  the  high  author- 
ity of  Judge  Gaston  in  support  of  our  view, 
but  we  ha^e  the  equally  high  authority  of 
Chief  Justice  Ruffin,  who  says  in  Foster  y. 
Woodfin,  33  N.  0.  330,  after  fully  endorsing 
the  <H>^on  of  Judge  Gaston:  **Where  a  man 
baa  conveyed  a  personal  chattel,  but  still 
retains  the  possession,  his  acts  and  declara- 
tions, even  subsequent  to  such  conveyances, 
while  he  remains  in  possession,  are  evidence 
against  the  vendee  or  grantee  on  a  question 
of  fraud."  In  Marsh  v.  Hampton,  50  N.  C. 
383,  it  is  decided  that  where  a  party  who  is 
charged  with  making  a  fraudulent  convey- 
ance remains  in  possession  of  the  property 
after  the  date  of  the  conveyance,  what  he 
said  about  the  nature  of  his  possession  is 
competent  evidence  to  impeach  the  convey- 
ance on  the  ground  of  fraud.  That  was  an 
action  of  trover  to  recover  a  slave.  In  his 
opinion  Judge  Battle  dtes  with  approval  the 
opinions  of  Chief  Justice  Ruffln  and  Judge 
Gaston,  and  says:  "The  principle  of  the  de- 
cision is  that  the  declarations  of  a  party  in 
possession  are  admissible  to  prove  the  char- 
acter of  the  possession — as  to  whether  he 
holds  it  for  himself  or  for  another — and  in 
that  view  it  is  competent  after  a  conveyance 
by  the  former  owner  if  he  be  permitted  still 
to  retain  the  possession."  There  are  a  num- 
ber of  other  cases  in  our  own  Reports,  which 
with  striking  uniformity  sustain  the  view  we 
have  here  presented.  It  would  be  a  work 
of  supererogation  to  add  anything  more  to 
the  weight  of  authority  which  we  have  in- 
voked. 

As  there  was  much  debate  as  to  the  com- 
petency and  scope  of  the  evidence  offered, 
we  have  gone  into  the  question  more  fully 
than  we  otherwise  would.  Inasmuch  as  this 
case  is  to  be  tried  again,  we  will  call  atten- 
tion to  the  second  issue,  which  in  form  is 
not  determinative  of  the  real  fact  at  issue, 
because  it  omits  entirely  the  necessary  in- 
gredient of  a  fair  price.  The  bankruptcy  act 
of  July  1,  3898,  c.  541,  §  67e,  30  Stat  564 
[U.  S.  Comp.  St  1901,  p.  3449],  declares  void 
all  transfers  of  property  by  a  bankrupt  etc., 
^'except  as  to  purchasers  in  good  faith  and 
for  a  present  fair  consideration."  In  view 
of  this  law,  the  proper  issue,  in  lieu  of  the 
second  one  submitted  by  the  court,  would 
be  as  follows:  "Did  the  defendant  purchase 
the  goods  in  good  faith,  for  a  present  fair 
consideration,  and  without  knowledge  of  the 
fraud?" 

New  triaL 


(18S  N.  C.  224) 
FISHER  et  al.  v.  SOUTHERN  LOAN  & 

TRUST  CO. 

(Supreme  Court  of  North  Carolina.     May  2, 

1905.) 

PLXAOIZfO— JOIN  DEB    OF    CAUSES    Of    ACTION— 

PABTIES. 

Code,  S  126,  provides  that  plaintiff  may 
unite  in  the  same  complaint  several  causes  of 
action,  whether  legal  or  equitable,  or  both, 
when  they  all  arise  out  of  the  same  transaction, 
and  are  connected  with  the  same  subject  of  ac- 
tion. Held^  that  a  complaint  alleging  that 
plaintiff's  intestate,  who  wob  not  a  practical 
business  man,  was  deceived  through  a  course  of 
years  by  systematic  fraud  of  one  of  the  indi- 
vidual defendants,  tike  numerous  steps  taken  by 
such  defendant  to  defraud  the  intestate  being 
alleged  in  the  complaint,  and  the  fraudulent 
connection  with  him  of  all  those  who  allowed 
him  to  involve  them  in  the  schemes  being  stated, 
and  the  persons  so  participating  being  all  made 
parties,  and  they  being  asked  to  surrender  so 
much  of  the  property  as  they  received,  either 
for  their  own  benefit  or  for  that  of  the  defend- 
ant who  conceived  the  scheme,  was  not  demur- 
rable for  misjoinder  of  parties  and  causes  of 
action. 
Connor  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Guilford 
County;   Shaw,  Judge. 

Suit  by  Isabella  Fisher,  as  administratrix 
of  the  estate  of  B.  J.  Fisher,  and  others, 
against  the  Southern  Loan  &  Trust  Com- 
pany and  others.  From  a  Judgment  over- 
ruling a  demurrer  to  the  complaint,  defend- 
ant the  Southern  lioan  &  Trust  Company 
appeals.    Affirmed. 

W.  P.  Bynum,  Jr.,  Scales,  Taylor  &  Scales, 
and  Pou  &  Fuller,  for  appellant  Brooks  & 
Thompson,  King  &  Kimball,  and  B.  J.  Jus- 
tice^ for  appellees. 

CLARE,  C.  J.  The  defendants  demurred 
for  misjoinder  of  causes  of  action  and  for 
misjoinder  of  parties,  and  appealed  from  a 
Judgment  overruling  a  demurrer.  Upon  ex- 
amination of  the  complaint,  it  differs  some- 
what from  the  recitaU  in  the  demurrer,  and 
the  first  question  is,  what  are  the  matters 
set  forth  as  the  plaintiffs'  cause  of  action? 
Parish  ▼.  Sloan,  88  N.  C.  610.  They  are,  in 
substance,  that  in  1888  the  defendant  E.  P. 
Wharton  met  B.  J.  Fisher,  an  Englishman, 
who  had  not  been  long  in  this  country;  that 
Fisher  was  not  a  practical  man,  and  was  of 
a  convivial  turn;  that  Wharton  conceived 
the  design  of  cheating  and  defrauding  Fish- 
er out  of  his  property,  and  continuously  pur- 
sued that  design  through  a  series  of  trans- 
actions from  1889  till  the  death  of  Fisher, 
in  1893.  The  numerous  steps  taken  by 
Wharton  to  so  cheat  and  defraud  Fisher  out 
of  his  property  are  alleged  in  the  complaint, 
and  the  fraudulent  connection  with  him  of 
all  those  who  allowed  Wharton  to  involve 
them  in  his  scheme  is  stated,  and  such  per- 
sons so  participating  are  made  parties  to 
the  action,  and  they  are  asked  to  surrender 
so  much  of  Fisher's  property  as  they  fraudu- 
lently received  either  for  their  own  benefit 


660 


60  S0UTHBASTE2RN  BBPOBTBB. 


(N.GL 


or  for  that  of  Wharton.  Wharton,  it  Is  al-  y 
leged,  acted  In  person  in  this  matter 
throughout  and  also  through  the  Southern 
Loan  &  Trust  Company  (formerly  the  Whar- 
ton-Worth Real  Estate  Company),  a  corpora- 
tion under  his  control,  and  which  was  by 
his  influence  made  Fisher's  agent  and  rep- 
resentative with  him.  The  steps  taken  to 
effect  hlB  purpose  to  cheat  and  defraud  Fish- 
er of  his  property,  as  alleged  in  the  com- 
plaint, were:  (a)  That  as  agent  for  Fisher 
he  sold  the  property  in  Greensboro  known 
as  the  ''Benbow  Hotel"  to  a  corporation  in 
which  he  was  interested  for  less  than  its 
value,  and  immediately  sold  his  interest  at 
a  profit  of  $1,000.  (b)  That  Wharton  caused 
the  Southern  Loan  &  Trust  Company  to  lend 
to  Fisher  $8,000  when  the  latter  was  in 
financial  distress  and  great  need  of  money, 
with  the  view  of  acquiring  the  additional  in- 
fluence of  a  creditor  over  him.  (c)  That  he 
took  advantage  of  the  fact  that  Fisher  need- 
ed and  was  forced  to  have  a  large  sum  of 
money,  and  of  the  fact  that  Fisher  had  con- 
fidence in  him  as  his  trusted  and  confiden- 
tial agent,  and  procured  a  contract  by  which 
the  Southern  Loan  &  Trust  Company  was  to 
be  the  exclusive  agent  of  B.  J.  Fisher,  and 
sell  all  of  Fisher's  land  at  the  unusual  com- 
mission of  83%  per  cent,  and  that  Fisher 
could  not  sell  his  property  save  through  this 
company,  (d)  That  he  caused  the  Southern 
Loan  &  Trust  Company  to  lend  Fisher  $36,- 
000,  which  he  was  in  great  need  of,  with  the 
purpose  of  tightening  his  coils  about  him; 
and,  in  addition  to  the  exclusive  right  of 
sale  of  Fisher's  property,  further  incumber- 
ed this  property,  which  was  worth  from 
$150,000  to  $200,000,  by  a  deed  of  trust  for 
$36,000.  (e)  That  he  falsely  represented  to 
Fisher  that  the  Southern  Loan  &  Trust  lot 
and  building  were  worth  $60,000,  when  they 
were  not  in  fact  worth  over  $30,000;  that 
it  was  a.  paying  investment,  and  that  the 
prospects  of  its  greatly  increasing  in  value 
were  good,  and  that  he  could  and  would  sell 
the  property  for  $75,000,  when  he  knew  all 
this  to  be  untrue;  and  that  by  reason  of  his 
Influence  over  him  on  account  of  the  fact 
that  he  was  Fisher's  agent  and  trusted  by 
him,  and  by  his  influence  over  him  as  a  cred- 
itor, and  by  these  false  representations,  he 
procured  Fisher  to  enter  into  a  pretended 
contract  to  purchase  the  Southern  Loan  A 
Trust  building  and  lot,  and  Fisher  under- 
stood, and  Wharton  knew  he  had  caused  him 
to  understand,  that  it  was  not  a  purchase^ 
but  that  Fisher  was  taking  the  title  to  the 
property,  and  was  to  execute  his  note  for 
$60,000,  with  the  understanding  that  the  note 
should  not  be  paid  until  the  property  was 
sold  by  the  Southern  Loan  &  Trust  Com- 
pany for  $75,000,  and  that  in  the  meantime 
the  note  of  $60,000  should  draw  interest 
at  4%  per  cent,  and  the  Southern  Loan  & 
Trust  Company  should  guaranty  that  $2,700, 
the  amount  of  the  interest  on  the  said  note. 


should  be  paid  to  Fisher  as  a  net  Income 
from  the  building;  and  that  ^  order  to  per^ 
petrate  this  fraud,  Wharton  and  the  South- 
em  Loan  &  Trust  Company  bribed  Fisher's 
attorney  by  paying  him  $200  to  deceive  his 
client  and  thereby  procured  him  to  advise 
his  client  that  the  contract  with  regard  to 
the  sale  of  the  Southern  Loan  A  Trust  build- 
ing, which  Is  attached  as  Exhibit  A  to  the 
complaint  accomplished  what  it  was  under- 
stood between  Wharton  and  Fisher  should 
be  accomplished,  when  It  was  well  known  to 
Wharton  and  the  Southern  Loac  &  Trust 
Company  and  Fisher's  attorney,  but  was  not 
known  to  Fisher,  that  it  did  not  carry  Into 
effect  the  real  contract  as  Fisher  understood 
it  and  as  Wharton  and  the  Southern  Loan 
&  Trust  Company  had  represented  it  (f) 
That  with  a  view  of  placing  Fisher's  prop- 
erty out  of  his  hands,  ^nd  defrauding  him  of 
it  so  that  it  could  not  be  reached  by  him, 
Wharton  and  the  Southern  Loan  ft  Trust 
Company  sold  to  certain  insurance  compa- 
nies, of  which  Wharton  was  the  vice  presi- 
dent and  one  of  the  active  managers,  and 
of  which  the  other  ofllcers  of  the  Southern 
Loan  A  Trust  Company  were  also  active 
managers,  Fisher's  property  for  much  less 
than  its  real  value,  with  the  full  knowl- 
edge by  the  grantees  of  the  fraud  being 
practiced,  thereby  violating  the  duties  which 
Wharton  and  the  Southern  Loan  A  Trust 
Company  owed  to  Fisher,  thus  taking  ad- 
vantage of  Fisher's  confidence  in  them  as 
his  agents,  and  using  their  position  as  cred- 
itors to  coerce  him.  (g)  That  Wharton  and 
the  Southern  Loan  &  Trust  Company,  by 
taking  advantage  of  this  same  situation,  and 
by  the  same  breach  of  faith,  by  fraud,  and 
by  coercion  when  it  became  necessary,  caus- 
ed renewals  of  the  deeds  of  trust  to  be  made 
from  time  to  time;  and  by  means  of  the 
same  fraud,  and  during  the  latter  years  of 
Fisher's  life,  more  often  by  coercing  him  as 
their  debtor,  caused  Fisher  to  execute  pa- 
pers, renewal  notes,  and  renewal  deeds  of 
trust  to  the  Southern  Loan  A  Trust  Com- 
pany, and  finally  to  one  of  the  defendant 
insurance  companies,  it  having  full  knowl- 
edge of  the  fraud  which  had  been  practiced 
on  Fisher  from  the  beginning,  and  the  fraud- 
ulent purpose  of  the  Southern  Loan  A  Trust 
Company  and  Wharton  in  having  the  re- 
newal deeds  of  trust  executed  for  the  benefit 
of  the  said  insurance  company. 

The  alleged  fraud  and  improper  conduct 
of  Wharton  and  the  Southern  Loan  A  Trust 
Company  and  his  dealings  with  Fisher  and 
the  other  defendants  with  the  design  of 
cheating  Fisher  out  of  his  property,  which 
purpose,  it  is  charged,  was  finally  accom- 
plished, is  all  told  in  the  complaint  as  a  con- 
nected story.  If  the  fountain  is  tainted,  so 
likewise  is  the  water  that  flows  from  it  into 
all  the  streams.  Wherever  Wharton  placed 
Fisher's  property,  which  he  wrested  from 
him  by  fraud  and  corruption,  Fisher's  widow 
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and  cbildren  can  go  and  compel  tiiose  hav- 
ing it  with  knowledge  of  the  fraud  to  tor- 
render  it  to  them. 

As  to  the  alleged  misjoinder  of  causes  of 
action,  there  are  many  precedents  overrul- 
ing the  demurrer  on  this  ground  in  cases  like 
this,  where  the  objection  made  was  that 
separate  and  distinct  causes  of  action  were 
stated  in  the  complaint.  Among  them  is 
Bedsole  y.  Monroe,  40  N.  G.  813.  In  that 
case  Elizabeth  Ryals  made  her  will,  be- 
queathing and  devising  certain  property  to 
various  people,. and,  among  other  things,  giv- 
ing to  her  brother,  Duncan  Bedsole,  and  a 
friend,  Malcomb  Monroe,  a  negro  woman 
named  Dinah,  certain  other  slaves,  and  cer- 
tain land,  and  making  Monroe  and  Bedsole 
the  beneficiaries  of  a  residuary  clause,  and 
appointing  them  executors.  Upon  the  death 
of  the  testatrix  the  will  was  probated  by  the 
executors.  The  bill  was  filed  in  1848,  and 
states  that  the  plaintUf  was  ignorant  and  un- 
learned, and  that  the  defendant  was  a  shrewd 
business  man,  and  that  it  was  agreed  that 
the  defendant  should  manage  the  estate, 
and  that  he  took  into  his  possession  all  the 
property,  but  failed  to  return  an  inventory, 
and  that  the  defendant  practiced  "upon  the 
ignorance  of  your  orator,  through  fraud  and 
misrepresentation  induced  your  orator  to 
make  to  the  defendant  a  conveyance  of.  all 
his  interest  in  the  said  land"  specifically  de- 
vised about  June,  1847,  the  defendant  repre- 
senting that  to  be  the  will  of  the  testatrix, 
and  that  this  was  false.  The  bill  further 
states  that  the  residue  of  the  estate  was  con- 
siderable, and  that  the  defendant  had  failed 
to  pay  off  the  pecuniary  legacies.  'Hie  bill 
seeks  to  set  aside  the  deed  as  fraudulent  and 
have  an  accounting  of  the  personal  estate, 
and  require  all  legacies  to  be. paid  and  the 
residue  to  be  divided  between  the  plaintiff 
and  defendant,  and  that  the  negroes  should 
be  divided.  Ruffln,  G.  J.,  delivering  the  opin- 
ion, which  held  that  the  principle  against 
misjoinder  of  causes  of  action  cannot  apply 
under  certain  circumstances,  said:  "It  is 
obvious  that  the  principle  cannot  apply  when 
two  things  concur:  First,  when  the  differ- 
ent grounds  of  suit  are  wholly  distinct;  and, 
second,  when  each  ground  would,  as  stated, 
sustain  a  bill.  If  the  grounds  of  the  bill  be 
not  entirely  distinct  and  wholly  unconnected; 
if  they  arise  out  of  one  and  the  same  transac- 
tion or  series  of  transactions,  forming  one 
course  of  dealing,  and  tending  to  one  end;  if 
one  connected  story  can  be  told  of  the  whole 
— then  the  objection  cannot  apply."  The 
court  held  that  the  objection  of  the  defend- 
ant there  was  not  valid.  In  Hamlin  v. 
Tucker,  72  N.  G.  602,  the  court  held  that  the 
plaintiff  could  maintain  an  action  for  (1) 
the  harboring  and  maintaining  of  his  wife; 

(2)  the  conversion  of  certain  personal  prop- 
erty to  which  he  was  entitled  jure  mariti; 

(3)  inducing  his  wife,  while  harbored  and 
maintained,  to  execute  to  the  defendant  a 
deed  for  land,  under  which  he  had  received 


the  rents;  (4)  for  converting  to  the  defend- 
ant's own  use  certain  mules,  farming  utea- 
sils,  etc.,  set  out  in  the  marriage  settlement 
executed  by  the  plaintiff  and  his  wife.  The 
court  held,  Pearson,  O.  J.,  delivering  the 
opinion,  that  there  was  not  a  misjoinder  of 
causes  of  action,  and  that  the  case  was  cov- 
ered by  Gode  Giv.  Proc.  S  126,  which  is  now 
section  267  of  the  Gode,  and  said:  "In  our 
opinion,  the  case  is  embraced  by  Gode  Giv. 
Proc  I  126w«  The  plaintiff  may  unite  in  the 
same  complaint  several  causes  of  action, 
whether  they  be  such  as  may  have  hereto- 
fore been  denominated  legal  or  equitable,  or 
both,  when  they  all  arise  out  of  the  same 
transaction,  or  transactions  connected  with 
the  same  subject  of  action;  the  purpose  be- 
ing to  extend  the  right  of  the  plaintiff  to 
join  actions  not  merely  by  including  equita- 
ble as  well  as  legal  causes  of  action^  but  to 
make  the  ground  broad  enough  to  cover  all 
causes  of  action  which  a  plaintiff  may  have 
against  a  defendant  arising  out  of  the  same 
subject  of  action,  so  that  the  court  may  not 
be  forced  to  take  two  bites  at  a  cherry,'  but 
may  dispose  of  the  whole  subject  of  contro- 
versy and  its  incidents  and  corollaries  in 
one  action.  Should  the  action  become  so 
complicated  and  confused  as  to  embarrass 
the  court  in  its  investigation,  the  remedy  fur- 
nished is  that  the  court  may  ex  mero  motu 
refuse  to  pass  upon  matter  not  germane  to 
the  principal  subject  of  action." 
The  same  principles  apply  in  cases  where 
i  there  are  more  than  one  defendant,  as  will 
be  seen  from  the  authorities  which  follow; 
and  in  discussing  the  question  as  to  whether 
there  is  a  misjoinder  of  parties  the  cases 
dted  below  are  also  authorities  against  the 
proposition  that  there  is  a  misjoinder  of 
causes  of  action,  as  will  be  seen  from  the 
quotations.  In  Gaines  v.  Ghew,  2  How.  619, 
11  L.  Ed.  402,  a  bill  was  filed  against  the  ex- 
ecutors of  an  estate  and  all  those  who  pur- 
chased from  them,  and  the  court  held  that 
the  demurrer  for  multifariousness  should  be 
overruled.  Mr.  Justice  McLean,  in  deliver- 
ing the  opinion -of  the  court,  said:  "The  com- 
plainants have  made  defendants  the  ex- 
ecutors named  in  the  will  of  1811,  and  al) 
who  have  come  to  the  possession  of  property, 
real  and  personal,  by  purchase  or  otherwise, 
which  belonged  to  Daniel  Olark  at  the  time 
of  his  death.  That  a  bill  which  is  multifari- 
ous may  be  demurred  to  for  that  cause  is  a 
general  principle,  but  what  shall  constitute 
multifariousness  is  a  matter  about  which 
there  is  a  great  diversity  of  opinion.  In  gen- 
eral terms,  a  bill  is  said  to  be  multifarious 
which  seeks  to  enforce  against  different  in- 
dividuals demands  which  are  wholly  discon- 
nected. In  illustration  of  this,  it  is  said  if 
an  estate  be  sold  in  lots  to  different  persons 
the  purchasers  could  not  join  in  exhibiting 
one  bill  against  the  vendor  for  a  specific  per- 
formance." After  citing  authorities,  and 
quoting  from  them,  the  court  proceeds:  "The 
bill  prays  that  the  defendants,   Belf  and 
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Chew,  may  be  decreed  to  account  for  moneys, 
etc.,  which  came  into  their  hands  as  ex- 
ecutors under  the  will  of  1811,  and  that  the 
other  defendants  who  purchased  from  them 
real  and  personal  property  may  be  compelled 
to  surrender  the  same,  and  account,  etc.,  on 
the  ground  that  they  had  notice  of  the  fraud 
of  the  executors.**  Further  on,  the  court,  in 
speaking  of  the  defendants,  says:  "They 
have  a  common  source  of  title,  but  no  com- 
mon interest  in  their  purchase^.  And  the 
question  arises,  on  this  state  of  facts,  wheth- 
er there  is  misjoinder  or  multifariousness  in 
the  bill  which  makes  the  defendants  parties^" 
Further  on  the  court  says:  "There  can  be 
no  doubt  that  a  bill  might  have  been  filed 
against  each  of  the  defendants,  but  the  ques- 
tion is  whether  they  may  not  all  be  included 
in  the  same  bill."  "The  facts  of  the  pur- 
chase, including  notice,  may  be  peculiar  to 
each  defendant;  but  these  may  be  ascertain- 
ed without  inconvenience  or  expense  to  the 
codefendants.  In  every  fact  which  goes  to 
impair  or  establish  the  authority  of  the  ex- 
ecutors all  the  defendants  are  alike  interest- 
ed. In  its  present  form  the  bill  avoids  mul- 
tiplicity of  suits,  without  subjecting  the  de- 
fendants to  inconvenience  or  unreasonable 
expense.'*  The  court  holds  that  there  is  not 
a  misjoinder  of  causes  of  action,  as  the  de- 
fendants claim  under  a  common  source — un- 
der the  will  referred  to.  The  court  held  that 
one  defendant's  claim  under  a  different 
source  was  not  properly  joined,  and  ordered 
an  amendment  of  the  bill  in  that  respect 

In  Oliver  et  al.  v.  Piatt.  8  How.  333,  11  L. 
£kl.  622,  Mr.  Justice  Story,  delivering  the 
opinion  of  the  court,  used  this  language: 
"We  are  of  the  opinion  that  the  bill  is  in 
no  just  sense  multifarious.  It  is  true  that  it 
embraces  the  claims  of  both  the  companies; 
but  their  interests  are  so  mixed  up  in  all 
these  transactions  that  entire  justice  could 
scarcely  be  done,  at  least  conveniently  done, 
without  a  union  of  the  proprietors  of  both 
companies;  and  if  they  had  not  been  joined 
the  bill  would  have  been  open  to  the  opposite 
objection  that  all  the  proper  parties  were  not 
before  the  court,  so  as  to  enable  it  to  make 
a  final  and  conclusive  decree  touching  all 
their  Interests,  several  as  well  as  joint** 

In  Parish  v.  Sloan,  38  N.  G.  610,  the  plain- 
tiff filed  a  bill  alleging  that  Dixon  Sloan,  one 
of  the  defendants,  was  indebted,  and  execu- 
tions were  issued  against  him,  and  certain 
negroes  were  sold,  and  some  of  them  were 
bought  by  the  defendant  Faison  and  the  re- 
mainder by  Daniel  C.  Moore;  and  on  the 
same  day  Dixon  Sloan  sold  other  slaves  to 
Faison  upon  the  agreement  that  Faison 
should  convey  the  negroes  purchased  at  the 
sheriff's  sale  to  David  D.  Sloan,  in  trust  for 
the  wife  of  Dixon  Sloan,  during  her  life, 
and  after  her  death  to  her  children,  the  oth- 
er defendants.  It  was  alleged  this  transfer 
was  made  in  fraud  of  creditors,  etc.  It  was 
further  alleged  that  John  C.  Moore  was  se- 
curity for  Dixon,  and  held  a  mortgage  from 


Sloan  on  several  negroes  to  secure  bim,  and 
that  later  Dixon  Sloan  mortgaged  to  John  C. 
Moore  other  negroes  to  secure  another  cred- 
itor. It  is  then  alleged  that  all  the  debts 
secured  by  the  mortgage  were  paid  by  sale 
of  some  of  the  negroes  conveyed  to  John  G. 
Moore.  The  bill  prays  that  the  debts  due 
plaintiff  be  paid  out  of  the  negroes  mort> 
gaged  to  John  G.  Moore,  and,  if  they  are  not 
suificient,  then  out  of  the  negroes  conveyed 
to  David  D.  Sloan  In  trust  for  Mrs.  Dixon 
and  children.  There  was  a  demurrer  filed 
to  this  bill  upon  the  ground  that  it  was  mul- 
tifarious, in  that  the  slaves  sold  by  Faison, 
sheriff,  are  in  no  way  connected  with  the 
mortgage  of  the  slaves  to  Moore.  Nash,  J., 
overruling  the  demurrer,  says:  "But  when 
one  general  right  is  claimed  by  the  plaintiff, 
though  the  individuals  made  defendants  have 
j  separate  and  distinct  rights,  yet  they  may 
all  be  charged  in  the  same  bill,  and  a  demur- 
rer for  that  cause  cannot  be  sustained.'* 

Glenn  v.  Bank,  72  N.  G.  626,  was  an  ac- 
tion against  an  insolvent  bank  and  the  stock- 
holders therein,  and  also  against  certain 
trustees.  A  demurrer  was  filed  upon  the 
grounds  that  it  was  sought  (1)  to  recover 
against  the  bank  on  notes;  (2)  to  set  aside  a 
deed  in  trust,  alleged  to  have  been  made  by 
the  bank  to  certain  trustees;  (3)  to  recover 
against  certain  stockholders  upon  the  ground 
that  the  bank  was  insolvent;  and  that  each 
of  said  causes  of  action  was  a  separate  and 
distinct  one.  Pearson,  G.  J.,  in  delivering  the 
opinion,  says:  "We  incline  to  the  opinion 
that  the  very  liberal  mode  of  procedure 
adopted  by  the  Gode  of  Givil  Procedure,  in  the 
sections  referred  to  in  the  plaintiff's  brief, 
meets  the  difficulties  raised  by  the  demurrer; 
and,  without  deciding  the  points  definitely, 
but  allowing  the  defendants  to  have  the  ben- 
efit thereof  at  the  trial,  in  analogy  to  the  eq- 
uity practice,  by  which  the  plea  is  overruled 
but  'the  equity  is  reserved  until  the  hearing,' 
we  have  come  to  the  conclusion  that  there 
was  no  error  in  the  judgment  of  his  honor,  by 
which  the  demurrer  is  overruled  and  the  de- 
fendants are  required  to  answer." 

In  Young  v.  Young,  81  N.  G.  97,  it  was  al- 
leged in  the  complaint  that  Seth  Young,  in 
1856,  permitted  B.  S.  Young,  his  son,  to  take 
certain  land  as  an  advancement;  and  the  lat- 
ter sold  it,  with  the  approval  of  his  father, 
to  William  Hutchins;  and  the  former  deliv- 
ered his  chain  of  title  to  the  purchaser,  and 
agreed  to  convey  the  land  directly  to  him, 
and  the  purchase  money  was  to  be  paid  to 
B.  S.  Young,  the  son,  with  the  consent  of 
the  father.  Subsequently  Ann  Young,  a 
daughter  of  Seth  Young,  married  Josiah 
Young,  who  agreed  to  purchase  said  land 
from  Hutchins  for  $225;  and  the  said  Seth 
Young  agreed  by  parol  to  convey  the  land  to 
Josiah  Yoimg  when  the  purchase  money  was 
paid;  that  Josiah  Young  paid  Hutchins  the 
money,  and  the  latter  delivered  to  the  for- 
mer the  grants  and  mesne  conveyances,  and 
Josiah  Young  took  possession  of  the  land. 
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but  died  before  Setb  Young,  leaving  surviv- 
ing the  plaintiff,  Richmond  Young,  his  only 
heir  at  law,  and  his  widow,  Ann  Yoimg,  who 
returned  to  her  father,  Seth  Young,  who  took 
possession  of  the  lands  and  obtained  posses- 
sion of  the  grants  and  deeds  aforesaid;  that 
afterwards  Seth  Young,  in  violation  of  his 
parol  agreement,  and  in  fraud  of  plaintiff's 
rights,  conveyed  the  land  to  Zephaniah 
Young,  who  pretended  to  purchase  the  same, 
but  did  BO  with  knowledge  of  the  facts  alleg- 
ed; that  the  defendants  Zephaniah  Yoimg 
and  Seth  Young  fraudulently  refused  to  con- 
vey the  land,  to  plaintiff's  great  damage,  to 
wit,  $2,000;  and  that  they  and  Hutchins  re^ 
fused  to  pay  the  plaintiff  the  sum  of  $225, 
the  price  paid  for  the  land  by  Josiah  Young, 
the  plaintiffs  father,  and  interest;  that  the 
defendant  Zephaniah  Young  wrongfully  with- 
holds the  possession  of  the  land  from  the 
plaintiff,  to  his  damage  in  the  sum  of  $1,000. 
The  prayer  asked  is  (1)  that  Zephaniah 
Young  be  declared  a  trustee  for  the  plain- 
tiff's benefit,  and  compelled  to  convey  the 
land  to  him,  and  for  $1,000  damages;  (2)  for 
a  decree  that  the  defendants  shall  pay  the 
plaintiffs  the  sum  of  $225  and  interest. 
There  was  a  demujrrer  because  several  caus- 
es of  action  were  Iminroperly  Joined;  the 
one  being  to  declare  Zephaniah  a  trustee, 
and  another  a  money  demand  against  Hutch- 
ins and  others  for  the  $225  and  interest,  and 
a  third  for  the  recovery  of  real  property, 
with  damages  for  withholding  it.  The  Su- 
preme Court,  through  Ashe,  J.,  said,  over- 
ruling the  demurrer,  *'We  find  it  held  that  if 
the  grounds  be  not  entirely  distinct  and  un- 
connected; if  they  arise  out  of  one  and  the 
same  transaction,  or  series  of  transactions, 
forming  one  course  of  dealings,  and  all  tend- 
ing to  one  end;  if  one  connected  story  can  be 
told  of  the  whole — the  objection  of  multifari- 
ousness does  not  arise.  Story,  Bq.  PI.  §  271; 
Bedsole  t.  Monroe,  40  N.  G.  818.  And  if  the 
objects  of  the  suit  are  single,  and  it  happens 
that  different  persons  have  separate  inter- 
ests in  distinct  questions  which  arise  out  of 
the  single  object,  it  necessarily  follows  that 
such  different  persons  must  be  brought  be- 
fore the  court  in  order  that  the  suit  may  con- 
clude the  whole  subject  Salvidge  v.  Hyde, 
5  Mad.  Gh.  138.  The  same  doctrine  was  laid 
down  by  Chancellor  Walworth  in  the  case 
of  Boyd  V.  Hoyt,  5  Paige,  78.  And  in  the 
case  of  Whaley  v.  Dawson,  2  Sch.  &  Lef .  870, 
it  was  held  that  in  English  cases  demurrers 
because  the  plaintiff  demanded  in  his  bill 
matters  of  distinct  nature  against  several 
defendants  not  connected  in  interest  have 
been  overruled  where  there  has  been  a  gen- 
eral right  in  the  plaintiff  covering  the  whole 
case,  although  the  rights  of  the  defendants 
may  have  been  distinct;  and  so  it  was  held 
in  the  case  of  Dimmock  v.  Bixby,  20  Pick. 
368,  that,  where  one  general  right  is  claimed 
by  the  plaintiff,  although  the  defendant  may 
have  distinct  and  separate  rights,  the  bill  of 
complaint  is  not  multifarious.    All  of  these 


cases  were  decided  upon  the  principle  of 
preventing  a  multiplicity  of  suits,  which 
was  the  object  of  the  'clause'  under  consid- 
eration. Applying  the  principles  enunciated 
in  the  cases  cited  to  our  case,  we  are  of  the 
opinion  the  causes  of  action  in  the  complaint 
were  properly  united,  and  the  first  ground  of 
objection  taken  by  the  demurrer  cannot  be 
sustained." 

In  Bank  v.  Harris,  84  N.  G.  206,  the  plain- 
tiff alleged  that  the  defendant  was  indebted 
to  it  in  the  sum  of  $7,000,  evidenced  by  two 
promissory  notes,  for  money  loaned  under  a 
contract  prior  to  February  3,  1874;  that  on 
February  8,  1874,  May  4, 1874,  July  27,  1875, 
he  made  deeds  to  the  respective  defendants — 
Marsden  Bellamy,  Henry  P.  West,  and  John 
D.  Bellamy — of  separate  lots  of  land,  with 
false  recitals  of  money  considerations,  with 
an  understanding  and  agreement  with  each 
that  they  should  reconvey  to  his  wife,  Julia 
Harris,  which  has  been  carried  into  effect, 
and  vdth  intent  to  defraud  his  creditors,  and 
that  he  had  fraudulently  paid  off  $2,600  of 
Judgments,  and  had  them  assigned  to  his 
VTife;  and  that  he  owes  debts  exceeding  $50,- 
000,  which  all  his  property  is  insufficient  to 
pay.  The  prayer  is  for  Judgment  on  the 
debts,  and  that  the  several  deeds  be  declared 
void.  There  was  demurrer  because  of  mis- 
Joinder  of  causes  of  action  and  of  parties, 
which  was  overruled.  The  court,  Smith,  G. 
J.,  delivering  the  o^nion,  citing  Glenn  v. 
Bank,  72  N.  G.  626»  said:  "It  was  there  held 
to  be  competent  to  proceed  against  the  insol- 
vent debtor  bank  and  against  the  stockhold- 
ers upon  their  individual  liabilities  under  the 
charter  tu  the  same  action.  The  last  objec- 
tion is  to  the  Joining  of  the  several  defend- 
ants, who  are  connected  with  different  trans- 
actions, and  are  without  any  community  of 
interest,  and  no  combination  among  them  is 
charged.  The  essential  unity  of  the  proceedr 
Ing  consists  in  the  fact  that  the  debtor's  own 
property  is  alone  sought  to  be  appropriated 
to  his  own  debt  If  the  conveyances  are 
fraudulent,  as  for  this  purpose  the  demurrer 
admits,  the  title  remains  in  Harris,  and  nev- 
er was  divested  out  of  him.  The  aid  of  the 
court  is  asked  to  remove  a  doud  upon  the 
title  by  declaring  the  deeds  void,  so  that  the 
property  may  be  sold  under  the  direction 
of  the  court,  and  bidders  be  induced  to  give 
value  for  it  The  defendants  other  than  Har- 
ris are  made  parties  because  they  by  their 
deeds  profess  to  have  had  an  interest  in  the 
subject-matter,  and  section  61  of  the  Gode 
requires  they  should  be,  in  order  that  they 
may  be  concluded  by  the  result,  and  the  ad- 
judication be  final.  These  general  views, 
we  think,  are  in  accord  with  the  current  of 
decisions  in  respect  to  the  construction  of  the 
provisions  of  the  Gode,  whose  prodominant 
purpose  is  to  make  one  proceeding  adjust 
and  settle  all  controversies  about  its  subject- 
matter.  Hamlin  v.  Tucker,  72  N.  G.  502; 
Young  V.  Young,  81  N.  G.  91,  and  the  author- 
ities therein  cited  and  reTlewed.** 
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In  King  T.  Fanner,  88  N.  O.  22,  the  com- 
plaint alleged  that  the  plaintiflB  MitcheU 
King,  Andrew  Johnson,  the  defendant  Farm- 
er, and  others,  on  September  29,  1847,  pur- 
chased a  site  for  a  hotel,  under  an  agree- 
ment that  one  should  be  erected  and  be  under 
the  charge  of  the  defendant  Farmer  as  long 
as  the  members  of  the  Joint-stock  company 
to  be  formed  should  agree,  and  that  in  the 
meantime  he  should  have  the  privilege  of 
buying  their  shares.  Shares  of  the  par  value 
of  $100  were  subscribed  for  by  the  members 
of  the  joint-stock  company,  the  land  was  pur- 
chased, and  a  deed  was  executed  to  the  plain- 
tiffs King  and  Johnson,  in  trust  for  the 
shareholders,  upon  which  a  hotel  was  erect- 
ed, and  Farmer  took  possession  as  lessee,  and 
has  continued  to  hold  possession,  appropriat- 
ing the  rents  and  profits  to  his  own  use;  that 
in  1868  the  original  parties  to  the  agree- 
ment and  the  defendant  Aiken,  who  was 
admitted  as  a  shareholder,  contracted  with 
Farmer  to  sell  him  the  property  for  $18,- 
600  (less  $1,608,  the  amount  paid  by  Farmer), 
and  the  purchase  price  was  to  be  paid  in 
installments  within  three  years,  with  in- 
terest, the  title  to  be  retained  until  the  pur- 
chase money  was  paid;  that  Farmer  paid 
the  first  installment  of  $8,000,  and  has  pur- 
chased the  shares  of  some  of  the  holders,  but 
still  owes  part  of  the  purchase  money  and 
rents,  the  amount  of  which  the  plaintiffs 
are  unable  to  ascertain;  that  Johnson  is 
dead,  and  his  representatives  are  parties 
plaintiff,  and  the  other  shareholders  and  the 
representatives  of  such  as  are  dead  are  de- 
fendants. The  prayer  is  for  (1)  an  adjudi- 
cation of  the  rights  of  the  plaintiffs  and  de- 
fendants ;  (2)  an  account  of  the  purchase  mon- 
ey yet  due,  and  to  whom  it  should  be  paid; 
(8)  an  account  of  the  rents  and  profits,  and 
to  whom  this  should  be  paid;  (4)  that  if 
Farmer  cannot  be  compelled  to  pay  tiie 
amount  found  due,  then  for  a  sale  of  the 
premises,  that  the  trust  be  closed,  and  the 
trustees  discharged.  There  was  demurrer  by 
Farmer  upon  the  grounds  (1)  that  the  other 
defendants  were  improperly  joined  with  him 
in  an  action  for  specific  performance;  (2) 
that  there  was  misjoinder  of  causes  of  ac- 
tion, in  that  it  is  sought  to  have  specific 
performance  of  the  contract  for  the  pur- 
chase of  land  and  to  recover  for  rents  and 
profits  thereon,  and  against  the  defendants 
for  a  settlement  of  the  affairs  of  the  joint- 
stock  company.  The  court,  through  Judge 
Ashe,  who  delivered  the  opinion,  says:  "But 
the  several  causes  of  action  are  such  as  (as 
will  be  hereinafter  shown)  may  be  and 
should  be  united,  not  only  under  the  provi- 
sions of  the  Code,  but  according  to  the  prac- 
tice in  former  equity  proceedings."  Again, 
the  court  says:  **A8  to  the  cause  assigned 
for  misjoinder  of  causes  of  action,  section 
126  of  the  Code  provides  that  the  plaintiff 
may  unite  in  the  same  complaint  several 
causes  of  action,  whether  they  be  such  as 


have  been  heretofore  denominated  legal  or 
equitable  or  both,  when  they  all  arise  out  of 
the  same  transaction  or  transactions  connect* 
ed  with  the  same  subject  of  action,  and  sub- 
division 7  of  the  section  requires  that  the 
causes  of  action  *must  affect  all  the  parties 
to  the  action.'  it  was  evidently  the  purpose 
of  the  Legislature,  in  enacting  this  section, 
to  prevent  a  multiplication  of  actions  by  unit- 
ing in  the  same  action  diff^ent  causes  of 
action,  where  they  might  be  joined  without 
subjecting  defendants  to  the  trouble  and 
expense  of  making  different  and  distinct 
defenses  to  the  same  action.  No  general 
rule  has  been  or  can  be  adopted  with  regard 
to  multifariousness,  it  Is  most  usually  a 
question  of  convenience.  In  deciding  which 
the  courts  consider  the  nature  of  the  causes 
united,  and,  if  they  are  of  so  different  and 
dissimilar  a  character  as  to  put  the  defend- 
ants to  great  and  useless  expense,  they  will 
not  permit  them  to  be  litigated  in  the  same 
record;  but  wh^e  the  different  causes  of 
action  are  of  the  same  character,  and  betweoi 
the  same  parties  plaintiffs  and  defendants, 
and  none  other,  and  no  additional  expense  or 
trouble  will  be  incurred  by  the  joinder  of  the 
several  causes,  the  courts,  in  the  exercise  of 
a  sound  discretion,  on  the  ground  of  con- 
venience usually  refuse  to  entertain  an  ob- 
jection to  the  joinder."  Again,  the  ooort 
says:  '*In  our  case  the  agreement  between 
the  parties  to  form  a  joint-stock  company  to 
build  a  hotel,  to  purchase  land  for  its  site, 
the  fact  of  purchase,  the  erection  of  the  hotel, 
the  lease  first  and  then  the  sale  to  Farmer, 
all  constitute  a  series  of  transactions  con- 
nected together,  and  forming  one  course  of 
dealing."    The  demurrer  was  overruled. 

In  Heggie  r.  Hill,  06  N.  O.  808,  the  action 
was  brought  to  recover  of  the  defendants  Hill 
and  Watklns,  in  one  aspect  of  the  case,  the 
rents  described  in  the  complaint,  and,  in  an- 
other, the  recovery  firom  the  building  and 
loan  association  the  surplus  of  the  proceeds 
of  the  sale  of  the  same  land  after  satisfying 
the  debt  The  defendants  demurred  upon 
the  ground  that  separate  and  distinct  caus- 
es of  action  were  united  in  one  complaint 
against  the  building  and  loan  association  and 
also  against  the  other  defendants,  which  have 
no  connection  with  each  other.  The  court, 
through  Judge  Ashe,  said,  overrullug  the  de- 
murrer: '*The  Ck>de,  I  267,  subd.  1,  provides 
'that  causes  of  action  may  be  joined  when 
they  arise  out  of  the  same  transaction,  or 
transactions  coimected  with  the  same  sub- 
ject of  action.'  This  section  of  the  Code  we 
do  not  think  makes  any  substantial  change 
in  the  rules  of  practice  which  obtained  before 
the  adoption  of  the  Oode  in  the  courts  of 
equity  with  regard  to  multifariousnesa 
Whatever  effect  it  may  have  had  has  been 
to  enlarge  the  right  of  uniting  in  one  action 
different  causes  of  action."  Again,  quoting 
Bliss  on  Ck>de  Pleading,  §  110,  the  court 
says:    ''When  several  persons,  aJthough  un- 
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connected  with  each  other,  are  made  defend- 
ants, a  demurrer  will  not  lie  If  they  have  a 
common  interest  centering  In  the  point  in 
issue  in  the  cause."  Again,  quoting  section 
126  of  Bliss,  the  court  says:  "Not  only,  un- 
der this  class,  may  all  causes  of  action  be 
united  in  one  proceeding  that  arise  out  of 
the  same  transaction,  but  also  those  that 
arise  from  different  transactions,  provided 
they  are  connected  with  the  same  subject  of 
the  action.** 

In  Benton  v.  Collins,  118  N.  C.  196,  24  8. 
B.  122,  the  defendant  was  sued  for  damages 
by  reason  of  an  assault  made  on  plaintifT, 
and  it  was  alleged  that  Collins,  the  de- 
fendant, had  fraudulently  conveyed  his  prop- 
erty to  the  other  defendants,  and  the  plain- 
tiff sought  for  judgment  against  Collins  for 
damages,  and  against  Collins  and  the  others 
to  set  aside  the  conveyance  as  fraudulent 
The  defendants  other  than  the  trustee  In 
the  deed  of  trust  from  Collins  demurred  up- 
on the  ground  that  a  cause  of  action  arising 
out  of  a  tort  was  Joined  with  the  action  to 
set  aside  the  deed  from  Collins  to  his  co- 
defendant  as  fraudulent,  and  further  because 
the  defendant  sought  to  be  siftrogated  to 
the  surety  of  the  defendant  Collins*  bond  in 
arrest  and  bail  proceeding,  alleging  that  the 
surety  had  been  indemnified  by  an  addition- 
al conveyance  of  Collins*  property.  The  court 
overruled  the  demurrer. 

In  Solomon  v.  Bates,  118  N.  C.  811,  24  S. 
B.  478«  54  Am.  St  Rep.  725,  the  plaintiff,  a 
creditor  of  a  bank,  brought  an  action  against 
the  bank  directors  for  gross  negligence, 
whereby  plaintiff  was  injured,  and  also  be- 
cause of  the  fraud  and  deceit  of  the  direct- 
ors In  making  false  statements  and  misrep- 
resentations, which  induced  the  plaintiff  to 
deposit  with  the  bank,  and  asked  that  the 
corporation  might  also  be  Joined  with  the  do* 
fendants  or  not,  as  the  plaintiff  elected. 
There  was  a  demurrer  upon  the  ground  that 
the  several  defendants  were  charged  with  alk 
intent  to  defraud  the  public  and  the  plaintiff 
by  holding  out  the  Bank  of  New  Hanover 
as  solvent,  when  no  conspiracy  among  the 
defendants  was  alleged.  The  court  held 
that,  "while  breach  of  a  duty  imposed  by 
statute  or  by  express  contract  is  ex  con- 
tractu, the  breach  of  a  duty  Imposed  by  law 
arising  upon  a  given  state  of  facta  is  a  tort** 
Again,  the  court  said:  "There  Is  the  same 
'subject  of  action'  throughout;  1.  e.,  the 
plaintiff's  loss  of  his  deposit  If  this  ground 
of  demurrer  had  been  well  founded,  the  rem- 
edy would  have  been  not  to  dismiss,  but 
simply  to  divide,  the  action,  which  would 
have  caused  a  multiplicity  of  actions,  with 
Increased  costs  to  the  parties  and  the  public 
as  well,  without  any  benefit,  apparently,  to 
the  defendants." 

In  the  case  of  Cook  v.  Smith,  119  N.  0. 
850,  25  8.  BL  968,  the  plaintiff  brought  an 
action  against  the  defendants,  alleging  that 
the  defendants  sheriff  and  sureties  on  his 


bond  were  liable,  and  that  a  person  who  di- 
rected or  procured  such  levy  and  sale  to  be 
made,  together  with  those  on  an  indem- 
nity bond  which  said  person  had  given,  were 
liable.  There  was  demurrer  because  there 
was  an  alleged  misjoinder  of  causes  of  ac- 
tion. The  court  held  that  there  was  no  valid 
objection  upon  the  ground  of  a  misjoinder, 
and  said  in  part:  "In  the  full  discussion  of 
this  question  at  last  term  in  Benton  v.  Col- 
lins, supra,  the  authorities  are  reviewed,  and 
it  is  pointed  out  that  when  the  causes  of 
action  arise  out  of  the  same  transaction  they 
may  be  Joined,  though  one  should  be  for  a 
tort  and  the  other  in  contract;  and  such 
seems  the  manifest  intent  of  section  267  of 
the  Code.  Suppose  the  demurrer  for  mis- 
Joinder  were  sustained,  the  court  could  mere- 
ly order  the  action  divided  into  two  (Code, 
§  272;  Pretzfelder  v.  Insurance  Company,  21 
S.  B.  802),  and  then  on  the  trial  of  each  of 
those  actions  the  same  witnesses  would  be 
introduced,  the  same  transaction  proved,  and 
the  same  questions  of  liability  would  arise; 
thus  doubling  the  time  and  expense  of  the 
litigation,  without  any  possible  benefit  to 
any  one.  It  is  to  prevent  this  very  state  of 
facts  that  the  Code,  S  267,  expressly  provides 
that  ^e  plaintiff  may  unite  in  the  same  com- 
plaint several  causes  of  action,  whether  they 
be  such  as  have  been  heretofore  denominated 
legal  or  equitable,  or  both,  when  they  arise 
out  of  (1)  the  same  transaction,  or  transac- 
tions connected  with  the  same  subject  of 
action.*  ** 

In  a  still  more  recent  case — Daniels  v.  Bax- 
ter, 120  N.  C.  16,  26  S.  B.  635— the  court  cites 
nearly  all  of  the  above  cases,  giving  brief  ex- 
tracts, and  sums  up  in  the  language  of  Ruf- 
fin,  C.  J.,  in  Bedsole  v.  Monroe,  40  N.  C.  813, 
that  if  the  grounds  of  the  complaint  "arise 
out  of  one  and  the  same  transaction,  or  a 
series  of  transactions  forming  one  course  of 
dealing,  and  all  tending  to  one  end;  if  one 
connected  story  can  be  told  of  the  whole" — 
it  is  not  multifarious.  In  this  opinion  we 
have  gone  over  the  same  ground,  only  giving 
at  length  the  facts  in  each  case,  and  longer 
extracts  from  the  same  opinions,  for  which 
we  are  indebted  to  the  plalntiff*s. brief.  The 
three  latest  cases  above  quoted  are  cited 
with  aK>royal  by  Walker,  J.,  in  Reynolds  v. 
Railroad,  136  N.  C.  347,  48  &  E.  765. 

The  above  authorities' are  clear,  full,  and 
explicit  It  is  unnecessary  for  us  to  reiterate 
what  has  been  so  well  said  therein.  The 
Joinder  of  causes  and  parties  in  this  action 
is  fully  Justified  by  the  precedents,  and  is  in 
the  interest  of  a  full  and  fair  investigation 
of  the  fraud  charged. 

In  overruling  the  demurrer  there  was  no 
error. 

CONNOR,  J.  (dissenting).  As  far  back  as 
1879,  in  Young  v.  Young,  81  N.  C  91,  Mr. 
Justice  Ashe  said:  "While  it  was  the  ob- 
ject of  the  Legislature  by  adopting  section 
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126  of  the  Code  (now  section  267)  to  avoid  a 
multiplicity  of  suits,  and  prevent  protracted 
and  vexatious  litigation,  the  first  subdivision 
of  the  section  has  given  rise  to  more  un- 
profitable litigation  and  fine-spun  disquisi- 
tion upon  its  construction  than  any  other 
section,  not  excepting  section  343  (590)."  Aft- 
er reviewing  a  number  of  decisions,  he  con- 
cludes: "And  so  complex,  uncertain,  and  de- 
fiant of  logic  has  the  subject  proved  that  the 
courts  have  failed  to  derive  any  aid  from 
even  the  'reason  of  the  thing,'  that  dernier 
resort  of  some  Judges  when  all  other  re- 
sources have  failed."  With  this  uninviting 
introduction  to  the  subject,  one  may  well 
hesitate  to  enter  upon  its  discussion.  With 
all  possible  deference  to  the  Judges,  an  ex- 
amination of  the  cases  since  the  words  quot- 
ed were  written  does  not  show  any  very 
marked  progress  In  placing  the  subject  on 
any  satisfactory  basis.  A  perusal  of  the 
very  full  briefs  of  counsel  In  this  case  only 
tends  to  illustrate  the  truth  that  Judges  are 
not  unlike  doctors  In  their  proverbial  tend- 
ency to  differ.  It  is  not  In  this  case  a  mat- 
ter of  very  great  Importance  whether  the 
demurrer  be  sustained  or  overruled,  and  the 
usual  jreason  which  Is  advanced  for  writing 
dissenting  opinions — that  the  decision  of  the 
court  Is  out  of  line  with  the  precedents— does 
not  exist,  because  It  must  be  conceded,  I 
think,  that  each  brief  contains  decisions 
which  fully  sustain  the  respective  views.  If 
we  attempt  to  follow  the  numerous  decisions 
In  the  Ck>de  states,  we  will  soon  find  our- 
selves In  a  labyrinth  of  ever-crossing  paths 
leading  to  confusion  worse  confounded. 

I  cannot  concur  with  the  opinion  of  the 
court,  not  because  I  think  it  Is  unsupported  by 
authority,  but  because  I  think  the  weight  of 
authority  and  the  "reason  of  the  thing**  the 
other  way,  and  that  It  Is  productive  of  confu- 
sion and  probable  Injustice.  A  few  general 
elementary  propositions  appear  to  be  practi- 
cally agreed  upon.  "A  claim  against  two  or 
more  defendants  cannot  be  properly  united 
in  the  same  bill  with  a  separate  claim  against 
one  only.  Beach,  Mod.  Eq.  Pr.  §  421. 
Causes  of  action  which  may  be  Joined  must 
affect  all  parties  to  the  action.  Therefore 
when  a  complete  determination  to  a  cause 
of  action.  Joined  with  others,  requires  par- 
ties not  necessary  to  the  other  causes  of  ac- 
tion, held  to  be  demurrable."  Logan  v.  Wal- 
lis,  76  N.  C.  416.  Rodman,  J.,  says:  **The 
fifth  cause  of  action  Is  mlsjoined  with  the 
others."  Code  Civ.  Proc.  §  126,  says  that 
"the  causes  of  action  which  may  be  Joined 
must  affect  all  the  parties  to  the  action." 
'The  defendants  in  each  statement  must  be 
the  same — that  is,  the  parties  must  be  affect- 
ed by  each  cause  of  action — ^and  it  is  a  mis- 
Joinder  (In  equity  pleading  it  is  called  'mul- 
tifariousness*) to  charge  certain  persons  as 
respects  one  cause  of  action,  and  In  another 
statement  bring  in  another  party,  or  show 
another  party  is  Interested,  or  that  some  of 


the  necessary  parties  In  the  former  state- 
ment are  not  Interested."  Bliss,  Code  Plead- 
ing, 123.  If  these  propositions  are  correct, 
I  am  unable  to  see  any  "legal  affinity*'  be- 
tween the  cause  of  action  alleged  against 
the  Southern  Loan  &  Trust  Company  and 
Wharton  based  upon  alleged  dealings  with 
the  plalntUTs  Intestate  resulting  in  the  con- 
veyance to  a  trustee  for  the  trust  company 
which  It  Is  sought  to  cancel,  and  the  cause 
of  action  against  Wharton  alone  for  alleged 
misconduct  in  the  sale  of  the  Benbow  Hotel, 
in  which,  so  far  as  I  am  able  to  perceive, 
the  trust  company  has,  and  can  by  no  pos- 
sibility have,  the  most  remote  Interest  A 
careful  examination,  with  the  aid  of  very 
able  briefs  and  oral  arguments,  falls  to  dis- 
cover any  other  connection  between  Whar- 
ton's dealing  with  Fisher  In  respect  to  the 
Benbow  Hotel  and  the  trust  company  build- 
ing and  the  contracts  relating  thereto  than 
that  which  arises  from  the  fact  that  two 
of  the  persons  are  parties  to  one  and  three 
of  them  to  the  other  transactlMi.  No  Judg- 
ment upon  or  In  regard  to  the  sale  of  the 
Benbow  Hotel  could  possibly  affect  the  trust 
company.  Therefore,  by  the  test  which  this 
court  in  Logan  v.  Wallis,  supra,  applied, 
they  should  not  be  Joined — that  the  Judg- 
ment "must  affect  all  the  parties  to  the  ac- 
tion." While  It  would  not  be  profitable  to 
und^take  to  distinguish  the  many  cases 
cited  in  the  plalntiff*s  brief  and  relied  upon 
by  the  court  from  the  one  before  us,  it  may 
be  noted  that  in  Oalnes  ▼.  Chew,  2  How. 
610,  11  L.  Ed.  402,  the  court  held  that  in 
respect  to  one  defendant  there  was  a  mis- 
Joinder,  because  she  claimed  under  anoth» 
source.  Mr.  Justice  McLean  says  In  respect 
to  another  objection:  "In  the  rendition  of 
this  account  the  other  defendants  have  no 
interest,  and  such  a  matter  therefore  ought 
not  to  be  connected  with  the  general  objects 
of  the  bUl."  In  Benton  v.  Collins,  118  N.  C. 
196,  24  S.  E.  122,  the  primary  right  sought 
to  be  enforced  against  Collins  was  redress 
for  personal  injury.  It  was  alleged  that 
for  the  purpose  of  obstructing  the  enforce- 
ment of  this  right  he  had  made  a  fraudulent 
conveyance  to  the  other  defendants  of  his 
property.  The  Joinder  of  the  two  causes  of 
action  was  properly  sustained.  The  question 
is  thus  stated  by  Smith,  C.  J.,  in  Bank  v. 
Harris,  84  N.  C.  206:  "Why  should  a  plaintiff 
be  compelled  to  sue  for  and  recover  his 
debt,  and  then  to  bring  a  new  action  to  ^- 
force  payment  out  of  his  debtor's  property 
in  the  very  court  that  ordered  the  Judg- 
ment?** When  the  mind  accepts  the  truth 
that  in  respect  to  the  ultimate  relief  which 
the  law  gives  to  one  sustaining  a  personal 
injury  it  Is  th<e  same  as  that  given  for  failure 
to  pay  a  debt — a  final  process  against  the 
defendant's  property — it  is  clearly  seen  tiiat 
there  is  no  reason  why  obstruction  to  such 
relief  may  not  be  removed  by  the  same  Ju- 
dicial procedure  in  the  one  case  as  in  the 
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other.  The  propoeitton  Is  stated:  "When 
several  persons,  although  unconnected  with 
each  other,  are  made  defendants,  a  demur- 
rer will  not  lie  if  they  have  a  common  in- 
terest centering  In  the  point  in  issue  in  the 
cause."  Heggie  v.  Hill,  95  N.  C.  303.  This 
is  equally  applicable  to  the  decision  in  Dan- 
ieU  V.  Baxter,  120  N.  C.  14,  26  S.  B.  686; 
Hamlin  ▼.  Tucker,  72  N.  C.  602.  It  Is  said, 
however,  that  **lf  one  connected  story  can 
be  told  of  the  whole,  then  the  objection  can- 
not apply."  This  phrase  has  been  used  by 
many  eminent  equity  Judges,  and  when  kept 
within  proper  limitations  1b  a  happy  one. 
Happy  phrases  and  epigrams,  like  analogies, 
may  sometimes  be  overworked.  In  Bedsole 
V.  Munroe,  40  N.  O.  313,  in  which  the  ex- 
pression is  used  by  Ruffln,  G.  J.,  there  was 
but  one  defendant  The  chief  Justice  ex- 
pressly notes  the  difTerence  in  the  practice 
sustaining  demurrers  for  multifariousness 
where  two  defendants  are  brought  in  and^ 
where  only  one  is  before  the  court  A  man's 
entire  business  career  is,  in  a  certain  sense^ 
one  connected  story.  Each  part  is  interlink- 
ed with  and  in  a  measure  dependent  upon 
that  which  precedes  it  Certainly  it  is  in 
no  such  sense  that  all  persons  with  whom  he 
deals  or  has  business  relations  au*e  correlated 
for  the  purpose  of  being  joined  in  one  civil 
action  in  courts  of  Justice.  There  must  be 
some  "legal  affinity"  between  persons  and 
transactions  to  entitle  him  to  bring  them 
into  court  yoked  together.  A  failure  to  ob- 
serve this  elementary  principle  in  the  law 
of  procedure  destroys  that  reasonable  cer- 
tainty and  simplicity  in  the  administration 
of  Justice  which  Is  so  desirable,  and  pro- 
duces confusion,  uncertainty,  and  Injustice. 
All  reforms  are  endangered,  and  often  de- 
feated, by  their  advocates,  who,  in  turning 
their  backs  upon  the  past  rejecting  its 
teachings  based  upon  experience,  plunge  into 
unknown  and  untried  fields,  causing  to  come 
abont  the  very  evils  which  they  vainly  sup- 
pose they  are  avoiding.  Any  one  at  all  con- 
versant with  judicial  proceedings  knows  that 
substantive  rights  and  liabilities  are  Indis- 
solubly  connected  with  remedial  rights  and 
liabilities. 

Without  further  discussion  of  a  subject 
which  Is  not  indebted  to  either  text-vnriters 
or  Judges  to  any  very  great  extent  for  clari- 
fication, I  content  myself  with  saying  that 
I  am  unable  to  see  in  what  way  the  several 
causes  of  action  set  forth  in  the  complaint 
can  be  said  to  be  "the  same  transactions,  or 
transactions  connected  with  the  same  sub- 
ject of  action."  If  the  plaintift,  as  the  Code 
requires,  had  stated  separately  the  two  or 
more  causes  of  action,  the  absence  of  legal 
relationship  would  have  been  more  trans- 
parent  I  think  that  the  demurrer  should 
bare  been  sustained,  and  such  order  made  as 
the  Code  provides. 

WALKBB»  J.,  concurs  in  the  dissentUig 
opinion. 


(122  Ga.  879) 
FLORIDA  CENT.  A  P.  R.  00.  v.  USINA.* 
(Supreme  Court  of  Georgia.     March  25,  1905.) 

APPEAI*— BEVIEW— CONFLICnNQ    SVIDSNCX. 

There  was  no  material  error  In  any  of  tht 
diarges  complained  of,  nor  in  the  admission  or 
exclusion  of  evidence.  While  the  evidence  was 
conflicting,  there  was  some  to  sustain  the  ver- 
dict, and,  the  trial  judge  beine  satisfied  there- 
with, this  court  will  not  interfere  with  his  dis- 
cretion in  refusing  a  new  trial. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  |  892a] 

(Syllabus  by  the  Court) 

Error  from  City  Ck>urt  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  Camilla  Usina  against  the  Flor- 
ida Central  &  Peninsular  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

Adams  &  Adams  and  Davis  Freeman,  for 
plaintiff  in  error.  Saussy  &  Sanssy,  for  de- 
fendant In  error. 

SIMMONS,  C.  J.  Judgment  aflEUrmed.  All 
the  Justices  concur. 


(122  Ga.  677) 
GARLINGTON  v.  DAVISON  et  al.^ 
(Supreme  Court  of  Georgia.     March  25,  1905.) 

WBIT  OF  EBBOB— DISMISSAL. 

It  affirmatively  appearing  that,  even  If  the 
Judgment    complained    of    were    reversed,    the     • 
plaintiff  in  error  would  not  be  benefited  there- 
by, the  writ  of  error  is  dismissed  without  prej- 
udice to  any  of  his  rights. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Petition  of  S.  F.  Garlington,  receiver, 
against  Davison  and  Fargo  and  others  to  re- 
strain the  sale  of  certain  property  under 
execution.  From  an  order  dissolving  the  re- 
straining order,  the  receiver  brings  error. 
Dismissed. 

W.  K.  Miller,  for  plaintiff  in  error.  Wm. 
H.  Barrett  and  B.  H.  Callavray,  for  defend- 
ants in  error. 

FISH,  P.  J.  In  an.  equitable  proceeding 
brought  by  Haines  and  Bishop  against  the 
Warwick  Cotton  Mills  to  foreclose  a  second 
mortgage  held  by  them  on  its  mill  plant,  S. 
F.  Garllngton  was  appointed  receiver  of  the 
property.  Pending  the  proceeding  the  re- 
ceiver made  advances  from  his  individual 
funds  in  payment  for  services  of  watch- 
men he  had  employed  to  care  for  the  prop- 
erty, and  for  premiums  of  insurance  poli- 
cies on  the  same.  On  the  receiver's  petition 
to  the  Judge  to  make  Davison  and  Fargo, 
trustees  under  a  first  mortgage  on  the  prop- 
erty, parties  to  the  case  in  which  he  had 
been  appointed  receiver,  and  to  require  them 
to  set  up  their  claims  therein,  and  to  enjoin 

•Rehearing  denied  May  8,  IdOS. 
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Clark,  the  sheriff  of  Rlcbmand  county,  from 
selling  the  property  under  executions  in  his 
hands  for  taxes  due  thereon,  and  to  have 
the  uinounts  due  the  receiver  for  fees  and 
necessary  expenses  of  administration  de- 
clared to  be  the  first  lien  on  the  property, 
the  judge,  at  an  Interlocutory  hearing,  on 
September  17,  1904,  passed  the  following 
order:  "It  is  hereby  ordered  and  adjudged 
that  the  restraining  order  granted  by  me  on 
August  80,  1904,  be,  and  the  same  is  hereby, 
dissolved,  and  the  sheriff  Is  permitted  to 
sell  the  property."  Garlington,  as  receiver 
and  in  his  individual  capacity,  excepted  to 
the  granting  of  this  order.  His  blU  of  ex- 
ceptions recites,  in  effect,  that  he  insisted  on 
the  hearing  that  the  court  should  make 
Davison  and  Fargo,  trustees  under  the  first 
mortgage,  parties  to  the  original  case,  in 
order  that  the  question  might  be  made  and 
adjudicated  whether  his  claim  against  the 
mortgaged  property  for  fees  as  receive  and 
for  advancements  made  by  him  for  neces- 
sary expenses  of  administration  was  superior 
to  the  lien  of  the  first  mortgage,  and  that 
the  court  refused  to  make  these  trustees 
parties.  Error  was  assigned  upon  such  re- 
fusal. On  the  call  of  the  case  in  this  court, 
the  affidavit  of  Clark  was  presented,  from 
which  It  appears  that,  after  the  restraining 
order  had  been  dissolved  by  the  judge,  Clark, 
as  sheriff^  duly  and  regularly  sold  the  mill 
plant  of  the  Warwick  Cotton  Mills,  on  the 
first  Tuesday  in  November,  1904,  under  cer- 
tain executions  for  state,  county,  and  school 
taxes  due  on  the  property,  and  that  at  such 
sale  the  city  council  of  Augusta  was  the 
purchaser,  at  the  price  of  $7,100;  that  being 
the  highest  and  best  bid.  The  truth  of  this 
affidavit  was  in  no  wise  denied,  nor  does  it 
appear  that  any  supersedeas  of  the  judge's 
order  was  obtained. 

The  only  point  referred  to  in  the  brief  of 
counsel  for  the  plaintiff  in  «Tor  is  the  al- 
leged error  of  the  judge  4n  refusing  to  make 
the  trustees  under  the  first  mortgage  par- 
ties to  the  original  case.  Assuming  that 
question  to  be  properly  here  for  adjudica- 
tion, we  are.  In  view  of  the  fact  that  the 
property  has  been  sold  by  the  sheriff  under 
the  tax  executions,  unable  to  see  how  a  deci- 
sion now  made,  even  if  in  favor  of  the  plain- 
tiff in  error,  would  be  of  any  practical  bene- 
fit to  him.  This  court  has  frequently  held 
that  it  will  not  undertake  to  pass  upon  ques- 
tions presented  by  a  bill  of  exceptions  when 
it  affirmatively  appears  that,  even  if  the 
judgment  of  the  court  below  were  reversed, 
the  plaintiff  in  error  would  derive  no  benefit 
from  the  adjudication.  Davis  v.  Jasper,  119 
Ga.  67,  45  S.  £.  724,  and  cases  cited.  If  this 
court  should  be  of  opinion  that  the  judge 
below  erred  in  not  making  the  trustees  un- 
der the  first  mortgage  parties  to  the  litiga- 
tion, and,  further,  that  the  claim  by  the 
receiver  for  fees  and  necessary  expenses  of 
administration  should  be  declared  a  charge 
on  the  property  superior  to  the  lien  of  the 


first  mortgage,  and  should  so  decide,  there 
is  nothing  now  in  custodia  legls  upon  which 
the  receiver's  claim  could  operate.  All  the 
property  of  the  Warwick  Cotton  Mills  has, 
with  the  express  permission  of  the  judge, 
been  sold  by  the  sheriff  under  the  tax  execu- 
tions, and  even  the  proceeds  of  such  sale 
are  not  now  under  the  control  of  the  judge. 
As  any  decision  that  might  now  be  made  on 
the  question  presented  here  by  the  plaintiff 
in  error  would  obviously  be  fruitless  to  him, 
we  are  constrained*  in  view  of  the  Folings 
made  in  the  cases  above  dted,  to  dismiss 
the  writ  of  error,  without  prejudice  to  any 
of  the  rights  of  the  plaintiff  in  error. 

Writ  of  error  dismissed.    All  the  Justices 
concur,  except  LAMAR,  J.,  disqualified. 


(12SGa.6n) 
MADDOX  ▼.  ARTHUR  et  al.^ 

(Supreme  Court  of  Georgia.    March  24*  190S.> 

TAXATION— TAX  BALE— PUSCH  ASS  FBOM  VBN- 
DSE— ACnON  TO  BECOVEB  LAND  —  LIBN^RE- 
COBDINO  DEED— PUBCHASEB  AT  EXECUTION 
SALE— SECUBITY   DEED— LEVY  07   EXECUTION. 

1.  One  who  buys  land  from  another,  who  pur- 
chased the  same  at  a  tax  sale,  and  subseK^uently 
brings  an  action  to  recover  it  from  a  third  per- 
son in  possession,  is  not,  in  the  event  he  falls  to 
recover  in  such  suit,  entitled,  either  at  law  or 
in  equity,  to  a  lien  upon  the  properly  for  the 
amount  of  the  purchase  price  which  he  paid  to 
the  original  holder  of  the  tax  title,  even  though 
the  tax  execution  may  have  been  a  lien  upon  ^e 
land. 

2.  A  purchaser  of  land  at  a  tax  sale  stands  in 
no  better  position,  relatively  to  the  rights  of  a 
subsequent  purchaser  at  a  judicial  sale,  than 
if  he  had  bought  from  the  landowner ;  and  if  hfi 
fails  to  file  his  deed  for  record  until  after  one, 
without  notice  of  his  title,  has  purchased  the 
property  at  a  valid  sherifrs  sale,  and  duly  re- 
corded the  sheriff's  deed,  he  loses  whatever  title 
he  mav  have  acquired  at  the  tax  sale. 

3.  The  transferee  of  a  note,  the  j^ayment  of 
which  is,  conformably  to  the  provisions  of  the 
Civil  Code,  secured  by  a  deed,  can,  after  he  has 
reduced  the  note  to  judgment,  obtain  a  special 
lien  on  the  land  by  having  the  holder  of  the  le- 
gal title  conveyed  by  the  security  deed  to  exe- 
cute, file,  and  have  recorded  a  reconveyance  of 
the  title  to  the  judgment  debtor,  for  the  purpose, 
expressed  in  the  deed  of  reconveyance,  or  having 
the  land  levied  on  and  sold  under  the  execution 
issuing  from  such  judgment,  and  then  levying 
his  execution  thereon. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  J.  E.  Maddox  against  J.  L.  Ar- 
thur and  others.  Judgment  for  defendants, 
and  plalntur  brings  error.    Afi^med. 

W.  H.  Terrell,  for  plaintiff  in  error.  An- 
derson, Anderson  &  Thomas,  for  defendants 
In  error. 

FISH,  P.  J.  J.  B.  Maddox  brought  an  ac- 
tion of  complaint  for  land  against  John  L. 
Arthur,  to  recover  an  Improved  residence  lot 
in  the  city  of  Atlanta.  Arthur  held  under 
the  Georgia  Loan  &  Trust  Company,  wlil<^ 

^Rehearing  denied  May  1^  1906, 
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made  itself  a  party  defendant  to  the  case  by 
Joining  with  him  in  the  defense  to  the  snit 
The  parties  claimed  under  a  common  grantor, 
Mary  L.  Hill.  The  plaintlfTs  chain  of  tiUe 
was  as  follows:  Deed  from  Mary  L.  Hill  to 
I>enni8  O'Callaghan.  dated  September  15, 
1891;  deed  from  O'Callaghan  to  his  wife,  F. 
U.  O'Callaghan,  dated  April  3,  1803;  deed 
from  the  marshal  of  the  city  of  Atlanta,  made 
in  pursnance  of  a  sale  of  the  lot  under  a 
general  execution  issued  by  the  dty  against 
Mrs.  O'Callaghan  f6r  her  dty  taxes  for  the 
year  1896,  dated  Decemb^  1,  1896,  and  re- 
corded December  8,  1900;  quitclaim  deed 
from  the  dty  of  Atlanta  to  the  plaintiff,  dated 
January  4,  1898,  and  recorded  November  3, 
1900.  The  chain  of  the  Georgia  Loan  &  Trust 
Company's  title  was  as  follows:  Deed  from 
Mary  L.  Hill  to  said  company  to  secure  the 
payment  of  a  debt  represented  by  a  certain 
promissory  note,  and  interest  coupons  there- 
to attached,  made  conformably  to  the  provi- 
sions of  the  Civil  Code  applicable  to  such 
cases,  dated  August  1, 1891,  and  recorded  Au- 
gust 21,  1891;  quitclaim  deed  from  the  Geor- 
gia Loan  &  Trust  Company  to  Mary  L.  Hill, 
dated  June  17,  1899,  and  recorded  July  19, 
1899,  showing  by  its  redtals  that  it  was  exe- 
cuted, under  the  provisions  of  the  Civil  Code, 
merely  for  the  purpose  of  having  the  land 
levied  upon  and  sold  under  an  execution  is- 
sued firom  a  judgment  rendered  in  favor  of 
J.  M.  H.  Black  against  Mary  L.  Hill  upon  the 
note  secured  by  the  deed  to  the  Georgia  Loan 
&  Trust  Company,  such  note  having  been  pre- 
viously transferred  to  him  by  the  payee  there- 
of; deed  from  the  sheriff  of  Fulton  county 
to  the  Georgia  Loan  &  Trust  Company,  the 
purchaser  of  the  property  at  the  sheriff's  sale 
under  such  execution,  dated  May  1, 1900,  and . 
recorded  July  6,  1900.  An  abstract  of  the 
plaintiff's  title,  as  above  indicated,  was  at- 
tached to  his  petition.  The  defendants,  after 
setting  up  in  their  answer  the  title  upon 
which  they  relied,  as  disclosed  above,  prayed 
that  the  answer  might  be  taken  in  the  na- 
ture of  a  cross-petition,  and  that  "the  title 
of  defendants  to  said  lands  be  decreed  per- 
fect as  against  plaintiff;  that  plaintiff's  al- 
leged claim  of  title  and  all  muniments  th^e- 
of  be  canceled  as  a  cloud  on  defendants'  ti- 
tle." After  the  filing  of  this  answer  and 
cross-petition,  the  plaintiff  tendered  and  ask- 
ed leave  to  file  **an  answer"  thereto,  which 
was  as  follows:  That  the  land  was  "charge- 
able with  taxes  due  the  city  of  Atlanta  for 
the  year  1896;  that  the  dty  of  Atlanta 
bought  the  said  land  at  tax  sale  on  Decem- 
ber 1,  1896;  that  the  dty  sold  the  same  on 
January  4,  1898,  to  petitioner,  for  $66;  that, 
if  the  court  should  dedde  that  said  sales  did 
not  pass  the  legal  title  to  said  property,  peti- 
tioner insists  that  the  city's  lien  for  taxes 
was  assigned  to  him,  and  that  he  Is  the  le- 
gal holder  of  the  said  lien  by  reason  of  the 
fact  that  the  fl.  fa.  under  which  said  sale 
was  made  was  issued  against  said  land,  and 
against  the  person  liable  to  pay  said  taxes. 


Therefore  petitioner  says  that  he  should  be 
declared  to  hold  a  lien  against  said  land  for 
$66,  and  interest  from  January,  1898,  to  date, 
at  the  rate  of  7%  per  annum,  and  that  he  be 
granted  a  special  Judgment  for  said  amount 
against  said  land."  The  court  refused  to 
permit  the  plaintiff  to  so  amend  his  plead- 
ings, and  the  plaintiff  excepted  pendente  lite 
to  this  ruling.  Upon  the  trial  of  the  case, 
at  the  conclusion  of  the  evidence  and  the  ar- 
gument each  side  moved  the  court  to  direct 
a  verdict  Ta  its  favor.  The  court  sustained 
the  motion  of  the  defendants,  and  directed 
the  jury  to  find  for  them,  "and  that  the  title 
to  the  property  in  dispute  is  good  in  the 
defendant  the  Georgia  Loan  &  Trust  Com- 
pany" and  a  verdict  was  so  returned  by  the 
Jury.  The  plaintiff  moved  for  a  new  trial, 
and  his  motion  was  overruled.  He  excepted, 
and  error  is  assigned  both  upon  the  overrul- 
ing of  this  motion  and  upon  his  exceptions 
pendente  lite. 

1.  The  court  did  not  errr  in  refusing  to 
allow  the  amendment  which  the  plaintiff  of- 
fered to  his  petition.  It  is  true  that  the 
Georgia  Loan  &  Trust  Company  had  asked 
for  equitable  relief,  In  the  cancellation  of 
the  plaintiff's  muniments  of  title;  but  the 
plaintiff  was  not  foi*  this  reason  entitled.  In 
the  event  be  failed  to  recover  the  property 
and  the  prayer  of  the  defendant  should  b« 
granted,  to  any  lien  upon  the  property  for 
the  amount  of  the  consideration  which  he  had 
paid  to  the  dty  of  Atlanta  for  the  quitclaim 
deed  which  it  executed  to  him.  If  the  execu- 
tion which  the  dty  Issued  against  Mrs.  O'Cal- 
laghan for  taxes  for  the  year  1896  was  ever 
a  lien  upon  this  property,  such  lien  was  ex- 
tinguished when  the  property  was  sold  un- 
der this  execution  and  the  dty  became  the 
purchaser.  When  the  plaintiff  subsequently 
purchased  the  right,  if  any,  which  the  city 
acquired  by  bidding  off  the  lot  at  this  tax 
sale,  he  neither  paid  any  taxes  on  the  land, 
nor  intended  to  pay  any.  He  simply  took 
the  chances  of  acquiring  a  bargain  in  real 
estate  when  he  bought  the  property  from  the 
dty  for  the  sum  of  $66.  He  removed  no  city 
tax  incumbrance  from  the  land  when  he  made 
this  trade,  for  there  was  none  on  it  at  that 
time.  Besides,  he  did  not  pray  for  a  lien 
for  the  amount  of  the  tax,  and  the  costs  in- 
cident to  the  issuing  and  enforcement  of  the 
execution  for  its  collection,  but  for  a  lien 
on  the  land  for  the  amount  of  the  purchase 
price  which  he  paid  the  dty  of  Atlanta  for 
the  property,  which  was  about  three  times  as 
much  as  the  tax  and  the  costs  arising  under 
the  execution. 

2.  There  was  no  error  in  overruling  the 
motion  for  a  new  trial.  Irrespective  of  the 
questions  which  have  been  raised  by  the  de- 
fendant in  error  touching  the  legality  of  the 
tax  sale,  and  admitting  that  sale  to  have 
been  valid,  the  verdict  was  demanded  by  the 
evidence.  The  Georgia  Loan  &  Trust  Com- 
pany purchased  the  property  at  a  valid  sher- 
iff's sale  under  an  execution  issued  from  s 
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Judgment  which  had  become  a  special  lien 
on  the  land,  witJiout  any  notice  whatever, 
so  far  as  the  record  discloses,  of  the  alleged 
tax  title  under  which  the  plaintlfiT  claimed, 
as  neither  the  deed  executed  by  the  marshal 
to  the  city  of  Atlanta  in  pursuance  of  the  tax 
sale,  nor  the  quitclaim  deed  from  the  city 
to  the  plaintiff,  was  recorded  until  several 
months  after  the  sherilTs  sale  took  place. 
The  sheriff's  deed  to  the  Georgia  Loan  & 
Trust  Company  was  recorded  on  July  6»  1900, 
while  the  deed  from  the  city  of  Atlanta  to 
the  plaintiff  was  not  recorded  until  Novem- 
ber 3,  1900,  and  the  deed  to  the  city  based 
upon  the  tax  sale  did  not  appear  upon  the 
record  until  December  3,  1900.  It  Is  well 
settied  that,  where  a  sheriff's  deed  is  duly 
recorded  before  a  prior  deed  from  the  de- 
fendant in  execution  is  filed  for  record,  it 
takes  precedence  over  the  previously  exe- 
cuted deed.  Ellis  ▼.  Smith,  10  Ga.  253;  Mc^ 
Gandiess  v.  Inland  Acid  Co.,  108  Ga.  619,  34 
S.  B.  142;  Civ.  Code  1895,  §§  2778,  361& 
The  same  rule  applies  in  favor  of  a  purchas- 
er at  an  administrator's  sale.  Tucker  v. 
Harris,  13  Ga.  1,  58  Am.  Dec.  488.  It  Is  very 
clear  that  the  same  principle  applies  In  a 
case  where  the  prior  deed  is  one  executed  In 
pursuance  of  a  sale  of  the  land  under  a  tax 
execution.  The  purchaser  at  the  tax  sale, 
relatively  to  the  rights  of  a  subse<luent  pur- 
chaser at  sheriff's  sale,  stands  In  no  bet- 
ter position  than  If  he  were  a  purchaser 
from  the  landowner;  and  If  he  falls  to  file 
his  deed  for  record  until  after  one,  with- 
out notice  of  his  title,  has  purchased  the 
property  at  a  valid  sheriff's  sale,  and  duly 
recorded  the  sheriff's  deed,  he  loses  what- 
ever titie  he  may  have  acquired  at  the  tax 
sale.  For,  as  was  said  by  Judge  Lumpkin 
in  Bills  V.  Smith,  supra.  In  reference  to  a 
sheriff's  sale,  *^e  effect  of  a  sale  by  the  law 
In  this  respect  is  just  the  same  as  if  made  by 
the  Individual  whose  agent  or  trustee  the 
officer  becomes  to  make  the  transfer."  The 
contention  of  counsel  for  plaintiff  in  error  in 
reference  to  the  alleged  Invalidity  of  the 
sale  of  the  property  under  the  execution  In 
favor  of  Black  is  without  merit  When  the 
deed  of  reconveyance  from  the  Georgia  Loan 
&  Trust  Company  to  Mary  L.  Hill,  the  gran- 
tor in  the  security  deed,  and  the  Judgment 
debtor  of  Black,  was  executed,  filed,  and  re- 
corded, and  the  execution  from  Black's  judg- 
ment was  levied  thereon,  a  special  lien  in 
his  favor  for  the  amount  of  this  judgement 
attached  to  the  land.  It  was  not  necessary, 
as  contended,  that  this  special  lien  should 
appear  upon  the  face  of  the  judgment  It 
was  BufQclent  that  the  proof  in  the  case 
showed  It  Coleman  v.  Slade,  75  Ga.  61; 
McAlpin  V.  Bailey,  76  Ga.  687;  Bennett  v. 
McConnell,  88  Ga.  177,  14  S.  B.  208;  Mar- 
shall V.  Charland,  100  Ga.  309,  310,  34  S.  B. 
671;  Tripod  Paint  Co.  v.  Hamilton,  111  Ga. 
823,  35  S.  B.  696. 

3.  The  transferee  of  a  note,  the  payment 
of  which  la  secured  by  a  deed,  conformably 


to  the  provisions  of  the  Civil  Code,  can,  after 
be  has  reduced  the  note  to  judgment,  obtain 
a  special  lien  on  the  land  by  having  the  bold- 
er of  the  legal  titie  conveyed  by  the  security 
deed  to  execute,  file,  and  have  recorded  a 
reconveyance  of  the  title  to  the  judgment 
debtor,   for  the  purpose,  expressed  In  the 
deed  of  reconveyance,  of  having  the  land 
levied  upon  and  sold  under  the  execution  is- 
suing from  such  judgment,  and  then  levying 
his  execution  hereon.    The  act  of  December 
17,  1894  (Acts  1894,  p.  100),  codified  in  secti<A 
5432  of  the  Civil  Code  of  1895,  specially  pro- 
vides for  this.     His  right  to  thus  obtain  a 
special  lien  upon  the  land  was  recognized  by 
this  court  even  before  this  act  was  passed. 
Henry  v.  McAllister,  93  Ga.  667,  20  S.  E.  6a 
As  said  by  Mr.  Justice  Cobb  in  Marshall  v. 
Charland,  supra,  "all  that  is  absolutely  es- 
sential to  the  establishment  of  a  special  lien 
in  favor  of  the  holder  of  the  note,  the  pay- 
ment of  which  Is  secured  by  a  deed,  is  that 
there  shall  be  an  execution  issued  upon  a 
judgment  rendered  on  the  note,  a  deed  from 
the  original  creditor  to  the  defendant  in  IL 
fa.  made,  filed,  and  recorded,  and  a  levy  jxg- 
on  the  property  therein  described."    The  case 
of  Austin  V.  Georgia  Loan  &  Trust  Company, 
115  Ga.  1,  41  S.  B.  264,  cited  by  counsel  for 
plaintiff  In  error,  Is  not  in  conflict  with  the 
ruling  in  the  present  case.    There  the  note 
secured  by  the  deed  had  been  transferred  by 
the  Georgia  Loan   &  Trust  Company,   the 
payee  In  the  note  and  the  grantee  in  the  se- 
curity  deed,   to  one   Smith;    and   he   bad 
brought  suit  upon  it  against  Lane,  Its  mak- 
er, and  the  grantor  in  the  security  deed,  and 
obtained  judgment  thereon.     The   Georgia 
Loan  &  Trust  Company  had  then  executed  a 
deed  of  reconveyance  to  Lane,  the  judgment 
debtor,  which,  instead  of  reciting  that  tbe 
note  which  the  original  deed  was  given  to 
secure  had  been  transferred  to  Smith,  and 
that  he  had  obtained  judgment  thereon,  and 
that  the  deed  of  reconveytince  was  executed 
for  the  purpose  of  enabling  him  to  levy  the 
execution  issuing  from  such  judgment  on  the 
land,  recited  that  the  Georgia  Loan  &  Trust 
Company   had   obtained  judgment   against 
Lane,  and  that  the  deed  was  made  for  the 
purpose  of  levy  and  sale.    Lumpkin,  P.  J., 
who  delivered  the  opinion,  said:     "The  object 
of  the  statute  In  providing  that  the  holder 
of  a  security  deed  may,  in  order  to  reinvest 
his  debtor  with  titie  for  the  purpose  of  levy 
and  sale,  execute  to  the  latter  a  quitclaim 
deed,  deposit  it  with  the  derk  of  the  superior 
court,  and  have  the  same  duly  recorded,  is  that 
the  property  levied  on  may  be  sold  free  from 
the  Incumbrance  of  the  security  deed,  and 
that  the  public  may  thus  acquire  notice  that 
the  successful  bidder  at  the  sheriff's  sale  will 
get  such  titie  as  passed  under  that  deed. 
The  vice  of  a  quitclaim  deed  like  that  with 
which  we  are  now  dealing  is  that  it  utterly 
fails  to  accomplish  this  object     It  not  only 
does  not  Inform  the  public  of  its  real  pur- 
pose, but  actually  tends  to  mislead  by  redt- 
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ing  that  which  is  iintrae,  and  directly  op- 
posed to  the  secret  intention  with  which  It 
was  made.  The  resulting  mischief  which 
must  follow  if  such  a  practice  were  upheld  is 
apparent,  Tiz.,  a  sacrifice  of  the  debtor's 
property  by  reason  of  the  fact  that  the  public 
is  not  informed  that  the  purchaser  at  the 
sheriff's  sale  will  get  a  good  legal  title." 
It  was  for  these  reasons  that  it  was  held  that 
the  sheriff  had  no  authority  to  sell  the  land 
under  the  execution  issued  upon  the  Judg- 
ment In  favor  of  the  transferee  of  the  note 
secured  by  the  deed.  In  the  case  with  which 
we  are  now  dealing,  the  deed  of  reconvey- 
ance from  the  grantor  to  the  grantee  in  the 
security  deed  expressly  declared  the  real  pur- 
pose for  which  It  was  executed;  and,  when 
it  was  filed  and  recorded,  everybody  was  put 
upon  notice  that  such  purpose  was  to  have 
the  land  levied  upon  and  sold  under  the  judg- 
ment in  favor  of  Black,  rendered  upon  the 
note  which  the  security  deed  had  been  ex- 
ecuted to  protect 

The  Judgment  of  the  court  below  is  affirm- 
ed.   All  the  Justices  concur. 


Cn  S.  C.  67) 

liARTIN  et  al.  v.  RAGSDALB  et  a1. 

(Supreme  Court  of  South  Oarolina.     March  9, 

1905.) 

VSNDOB     AND     PUBOHASEB— BONA     FIDB     FUB- 

CHASBB— EVIDENCE— DECEASED     WITNESS— 

BES  JUDICATA— LIMITATIONS. 

1.  Under  Civ.  Code  1902,  §  2367,  providing 
that  a  quitclaim  deed  is  a  proper  method  of 
conveying  a  fee-simple  title,  the  fact  that  the 
land  has  been  conveyed  by  several  quitclaim 
deeds,  where  the  two  last  grantors  held  under 
full  warranty  deeds,  is  not  sufficient  to  prevent 
a  purchaser  who  believed  he  was  buying  a  good 
title  from  claiming  to  be  a  purchaser  for  value 
without  notice,  where,  if  inquiry  had  been  made 
under  the  facts  appearing  of  record,  the  facts 
relied  on  to  defeat  the  purchaser's  title  would 
not  have  been  discovered. 

2.  Evidence  of  a  deceased  witness  in  a  case 
where  the  plaintiffs  were  practically  the  same 
as  in  the  case  at  bar,  and  a  remote  assignor  of 
defendants  was  the  other  party,  is  competent 
on  the  question  of  resulting  trust  in  the  land 
in  the  possession  of  the  then  defendant;  the 
witness  having  been  cross-examined  by  such  de- 
fendant, and  he  having  the  same  interest  which 
defendants  in  the  present  suit  have. 

3.  Where  a  trustee  sued  to  determine  whether 
land  then  in  possession  of  defendant  in  such 
action  was  subject  to  the  trust  deed,  and  the 
suit  was  dismissed,  it  was  not  a  bar  to  an  ac- 
tion by  the  remainderman  against  defendant's 
grantor  for  possession  of  the  land,  commenced 
more  than  two  years  after  the  dismissal  of  the 
former  action;  such  original  action  not  being 
one  to  recover  real  estate,  or  the  possession 
thereof,  withhi  Code  Civ.  Proc.  1902,  §98,  subd. 
2,  requiring  such  second  action  to  be  brought 
within  two  years  after  the  dismissal  of  the  for- 
mer action. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;  Cage,  Judge. 

Action  by  Mary  A.  Martin  and  others 
against  Glenn  W.  Bags^ale  and  others.  De- 
cree for  plaintiffs^  and  defendants  appeaL 
Reversed, 


The  facts  are  set  forth  in  the  decree  of  his 
honor  the  circuit  Judge,  which  is  as  follows: 

"This  is  an  action  to  recover  the  possession 
of  two  hundred  and  hity  acres  of  land.  By 
consent  of  the  parties  the  cause  was  re- 
ferred to  W.  D.  Douglass,  Esq.,  as  special 
referee,  to  take  and  report  the  testimony. 
His  report  is  in.  The  issues  of  fact,  except 
one,  are  not  serious.  The  chief  issues  are  of 
law. 

'The  plaintiffs  are  the  lawful  issue  of  one 
George  Butler  Pearson,  Jr.,  who  died  in 
189i8.  They  claim  title  under  the  limitations 
of  a  deed  of  trust  executed  10th  March,  1849, 
by  George  B.  Pearson,  Sr.,  and  Elizabeth  M. 
Pearson  to  Daniel  D.  Fenly.  Counsel  do  not 
differ  about  the  terms  of  that  deed,  but  it  is 
conceded  that  by  the  deed  the  land  therein 
described  went  to  Fenly,  trustee,  for  the  uses 
of  George  Butler  Pearson,  Jr.,  for  his  life, 
remainder  to  his  lawful  issue  living  at  the 
time  of  his  death,  and  that  by  the  deed  Fenly 
had  power  to  sell  the  land,  for  change  of  in- 
vestment, and  to  purchase  other  property 
subject  to  the  same  trusts.  The  land  in  is- 
sue is  not  a  part  and  parcel  of  that  conveyed 
by  the  trust  deed  of  March  10,  1849;  but 
plaintiffs  contend  that  it  was  purchased  by 
Fenly  from  one  Coleman  about  1857,  and  was 
paid  for  by  the  trust  money,  and  became 
subject  to  the  limitations  expressed  in  the 
deed  of  trust  And  to  prove  that  they  offer 
in  evidence  the  testimony  of  Daniel  D.  Fen- 
ly, delivered  in  1882,  before  a  referee,  in  a 
cause  entitled  Mary  A.  Pearson  et  al.  ▼.  H. 
H.  Tongue,  25  S.  C.  162.  Without  that  testi- 
mony, there  is  no  sufficient  evidence  to  con- 
clude that  the  land  in  issue  is  subject  to  the 
limitations  aforesaid.  With  that  testimony, 
there  is  sufficient  evidence  so  to  conclude. 
So  that  the  first  issue  of  law  presented  is 
the  competency  of  Fenly's  testimony  In  this 
action.  The  only  objection  urged  against  it 
is  that  it  was  delivered  in  an  action  to 
which  the  defendants  here  were  not  parties, 
and  therefore  without  the  privilege  of  cross- 
examination  by  the  defendants,  for  it  is  the 
lack  of  testing  by  cross-examination  which 
generally  renders  a  sworn  statement  incom- 
petent evidence  against  an  objecting  party 
thereto.  There  is  no  other  reason.  The  for- 
mer action,  in  which  Fenly's  testimony  was 
delivered,  was  betwixt  practically  the  same 
plaintiffs  as  now  sue  and  one  Hazel  H. 
Yongue,  a  remote  assignor  of  the  Ragsdale 
defendants,  and  the  subject  of  the  two  ac- 
tions was  practically  the  same.  See  25  S. 
C.  162.  In  that  action  Fenly  was  cross-ex- 
amined, not  by  the  defendants,  it  is  true, 
but  by  those  who  had  the  same  interest 
which  the  defendants  now  have.  To  ignore 
Fenly's  testimony,  therefore,  would  be  to  sac- 
rifice a  principle  rather  than  execute  a  rule. 
I  am  of  the  opinion,  therefore,  that  Fenly's 
testimony  is  competent,  and  furthermore  that 
it  establishes  the  fact  that  the  land  in  issue 
is  held  by  the  title  expressed  in  the  afore- 
mentioned deed  of  trust.    I  cannot  concur  In 
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defendant's  view  that  Fenly'a  testimony 
could  only  have  been  preserved  for  use  by 
the  procedure  prescribed  at  section  2904  of 
the  Code  of  Laws.  That  statute  expressly 
provides  that  the  rules  of  evidence  existing  at 
common  law  may  also  be  resorted  to  for  the 
establishment  of  the  contents  of  a  lost  paper. 
And  I  think  the  testimony  of  Fenly  compe- 
tent, without  reference  to  the  order  of  Sep- 
tember 30,  1896,  which  undertook  to  perpetu- 
ate the  testimony. 

"After  the  former  action  by  Pearson  y. 
Yongue  was  ended,  yet  another  was  begun, 
entitled  Joel  P.  Fenly,  as  trustee,  r.  H.  H. 
Yongue  et  al.  That  was  in  March,  1889;  and 
the  object  of  the  action  was  to  have  a  Judi- 
cial declaration  that  the  land  now  in  issue, 
then  in  Yongue's  possession,  was  to  be  held 
by  him  subject  to  the  limitations  declared  in 
the  aforesaid  trust  deed.  The  complaint  in 
this  second  action  was  dismissed  without  « 
trial  in  March,  1894.  And  therefore  th^i  de- 
fendants contend  that,  when  the  action  by 
Joel  P.  Fenly  was  let  fall,  an  action  ilke  that 
at  bar  could  only  be  maintained  within  two 
years  after  the  letting  faU  of  the  other  ac- 
tion. Code  Civ.  Proc.  §  98,  gubd.  2.  The  suit 
by  Joel  was  not  'an  action  to  recover  real 
property  or  the  r«M!Overy  of  the  possession 
thereof.'  The  plamtlffs  here  had  a  legal  es- 
tate in  remainder,  which  could  not  confer 
on  them  a  right  of  possession  until  the  life 
tenant,  George  Butler  Pearson,  Jr.,  was  dead. 
Nothing  done  or  left  tmdone  by  Fenly,  trus- 
tee, could  bar  their  rights.  Bice  v.  Bamburg, 
59  S.  C.  507,  88  S.  B.  209. 

"The  defendants  lastly  plead  that  they  are 
protected  by  the  fact  that  Swygert  bought 
the  land  (by  taking  a  mortgage  on  it)  in  good 
faith,  for  value,  and  without  notice  of  any 
defect  in  the  title.  With  commendable  can- 
dor, defendants  admit  that  they  had  notice 
of  whatever  the  records  hereinbefore  cited 
disclosed.  It  is  true,  they  may  be  protected 
by  the  bona  fides  of  Swygert,  if  he  was  such 
a  holder.  Indeed,  the  main  issue  in  the 
cause  is,  was  Swygert  a  bona  fide  purchaser 
for  value,  without  notice?  And  thereunder 
the  Issue  of  notice  Is  chief. 

'The  plaintiffs  have  made  out  an  equita- 
ble title  which  must  prevail  unless  the  plea 
set  up  by  the  defendants  overcomes  it  That 
plea  the  defendants  must  establish  by  the 
preponderance  of  the  evidence.  The  mort- 
gage to  Swygert  was  made  by  H.  H.  Yongue 
on  the  15th  February,  1881,  to  secure  the 
payment  of  a  debt  of  $451.85.  On  the  Issue 
of  notice,  Swygert  testified,  and  the  essence 
of  what  he  said  was  this:  He  lived  in  the 
same  county  with  Yongue,  about  twelve 
miles  apart  from  him.  Had  only  known 
Yongue  a  year  when  the  mortgage  was  made. 
Yongue  traded  at  bis  store.  He  let  Yongue 
have  money  for  the  mortgage.  He  never 
had  the  title  examined,  and  had  never  heard 
ansrthing  against  the  title.  That  is  the 
strongest  of  the  testimony  to  establish  his 
plea   of    purchaser    without    notice,   and. 


stripped  of  wOTds,  it  amounts  to  this:  Swy- 
gert loaned  a  man  $451.85,  and  took  a  mort- 
gage. He  had  only  known  the  man  a  year. 
He  was  not  his  neighbor.  He  did  not  scru- 
tinize his  title.  He  did  not  ask  him  a  ques- 
tion, so  far  as  the  testimony  shows.  All 
Swygert  did  was  to  take  the  mortgage. 
Ought  he  to  have  done  more?  'No  specific 
rules  have  been  laid  down  by  which  to  de- 
termine whether  the  facts  in  a  given  case 
are  or  are  not  sufficient  to  put  a  party  upon 
inquiry.'  Aultman  y.  Utsey,  84  S.  G.  567, 13 
S.  B.  848.  'It  is  manifest  that  each  case 
must  depend  largely  upon  its  particular  cir- 
cumstances.' At  page  568  of  84  S.  O.,  page 
849  of  13  S.  SL  'There  must  appear  to  be, 
in  the  nature  of  the  case^  such  a  connection 
between  the  facts  which  inquiry  would  have 
disclosed,  and  the  further  facts  to  be  discov- 
ered, that  the  former  could  Justly  be  viewed 
as  furnishing  a  clew  to  the  latt^.'  Black  ▼. 
Childs,  14  S.  C.  312.  In  the  case  at  bar  no 
primary  facts  were  disclosed,  because  no 
inquiry  was  made;  but,  if  the  primary  facts 
had  been  discovered,  they  would  have  con- 
nected with  the  ultimate  fact  to  be  discov- 
ered. The  ultimate  facts  were  these:  Po»- 
session  of  the  land  by  George  B.  Pearson, 
Jr.,  without  paper  title;  its  valuable  charac^ 
ter,  testified  to  be  $3,000;  its  sale  by  the 
sheriff  for  $320;  its  early  sale  thereafter  by 
the  purchaser  at  sheriff's  sale^  and  that  wltti- 
out  warranty;  its  sale  by  the  second  pur- 
chaser, and  again  without  warranty;  the 
record  of  this  claim  of  title;  the  conclusion 
of  fact  to  be  naturally  drawn  from  circum- 
stances, to  wit,  that  the  title  was  suspicious. 
To  recur,  then,  to  the  duty  resting  upon 
Swygert  when  he  purchased:  Ought  he  not 
to  have  consulted  the  records  which  the  law 
provides  to  protect  all  the  people  of  the 
state?  'Common  prudence  required^  that  he 
should  have  examined  the  records  of  the 
county  where  the  property  which  he  pro- 
posed to  purchase  was  located,  and.  If  he 
had  done  so,  he  would  have  discovered  that 
former  owners  of  the  title  had  no  confidence 
in  its  validity.'  Aultman  v.  Utsey,  supra. 
If  it  be  the  exercise  of  care  and  prudence 
to  Ignore  the  records,  then  It  must  be  an  act 
of  negligence  to  consult  them.  That  cannot 
be  so. 

*'I  am  therefore  of  the  opinion  that  the 
plea  of  want  of  notice  is  not  established  by 
the  testimony,  and  it  is  so  ordered.  It  Is 
further  ordered  that  the  plaintiff  have  judg- 
ment for  the  recovery  of  the  lands  described 
in  the  complaint,  with  costs." 

The  appellantiT  exceptions  are  as  follows: 

''First  Because  his  honor  erred  In  holding 
(1)  that  John  S.  Swygert,  through  whom  the 
defendants  claim,  was  not  a  bona  fide  pur- 
chaser of  the  premises  described  in  the  com- 
plaint, for  valuable  consideration,  without 
notice. 

"Second.  Because  his  honor  erred  in  hold- 
ing (1)  that  a  search  of  the  records  by  Swy- 
gert would  have  disclosed  facta  suflldent  to 
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put  him  upon  the  inquiry;  (2)  that  such  In- 
quiry would  have  connected  him  with  cer- 
tain other  ultimate  facts  showing  that  the 
title  was  suspicious,  to  wit,  'possession  ot 
the  land  by  George  B.  Pearson,  Jr.,  without 
paper  title;  Its  valuable  character,  testified 
to  be  $3,000;  Its  sale  by  the  sheriff  tot  $820; 
its  eariy  sale  thereafter  by  the  purchaser  at 
sheriff's  sale,  and  that  without  warranty; 
its  sale  by  the  second  purchaser,  and  again 
without  warranty;  the  record  of  this  claim 
of  title;  the  conclusion  of  fact  to  be  nat* 
nrally  drawn  from  the  circumstances,  to  wlt» 
that  the  title  was  suspicious.'^  The  error  be- 
ing (1)  that  a  search  of  the  records  by  Swy- 
gert  would  not  have  disclosed  any  facta 
which  could  have  suggested  a  further  in- 
quiry beyond  the  records;  (2)  that  inquiry 
beyond  the  records  by  Swygert  would  not 
have  disclosed  that  George  B.  Pearson  was 
in  possession  of  the  land,  or  that  it  was  then 
worth  $3,000,  or  anything  like  that  sum,  or 
any  other  facts  from  which  it  could  be  rea- 
sonably inferred  that  plaintiffs  had  an  in- 
terest in  the  land;  (8)  in  confusing  the  pri- 
mary facts  which  were  held  sufficient  to  put 
Swygert  upon  the  inquiry  with  the  alleged 
ultimate  facts  which  it  was  held  that  be 
could  have  discovered;  (4)  in  holding  that 
the  purchaser  is  bound  to  decline  a  title  be- 
cause it  is  'suspicious.' 

'Third.  Because  his  honor  erred  in  hold- 
ing that  the  action  by  Joel  P.  Fenly,  Trus- 
tee, V.  H.  H.  Yongue  and  others,  was  not  'an 
action  for  recovery  of  real  property  or  the 
recovery  of  the  possession  thereof,'  within 
the  contemplation  of  section  dS  of  the  Code 
of  Procedure,  and  that  'nothing  done  or  left 
undone  by  Fenly,  trustee,  could  bar  plain- 
tiffs' rights,'  whereas,  he  should  have  held 
<1)  that  the  action  by  Fenly,  trustee,  was 
plaintiffs'  action,  and  that  they  were  bound 
thereby;  (2)  that  the  said  action  was  within 
the  express  provisions  of  section  ^  of  the 
Code  of  Civil  Procedure,  and  that  the  plain- 
tiffs could  not  bring  a  second  'action  for  the 
recovery  of  the  premises  or  the  recovery  of 
the  possession  thereof  after  the  lapse  of 
two  years  from  the  time  when  the  action  by 
Fenly,  trustee,  was  dismissed;  (3)  and  the 
plaintiffs  could  not  bring  the  present  action 
without  first  paying  the  costs  of  the  action 
by  Fenly,  Trustee,  v.  Yongue  et  al. 

"Fourth.  Because  bis  honor  erred  in  hold- 
ing that  'the  plaintiffs  have  made  out  an 
equitable  title  which  must  prevail  unless  the 
plea  set  up  by  the  defendants  overcomes  it,' 
whereas  he  should  have  held  that  the  plain- 
tiffs did  not  make  out  any  title  whatsoever 
to  the  premises. 

"Fifth.  Because  his  honor  erred  in  admit- 
ting in  this  action  the  testimony  of  Daniel 
D.  Fenly,  and  in  holding  in  reference  thereto 
as  follows:  1  cannot  concur  in  defendants' 
views  that  Fenly's  testimony  could  only  have 
been  preserved  for  use  by  the  procedure  pre- 
scribed at  section  2904  of  the  Code  of  Laws. 
That  statute  expressly   provides  that   the 
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rules  of  evidence  existing  at  common  law 
may  also  be  resorted  to  for  the  establishment 
of  the  contents  of  a  lost  paper.  And  I  think 
the  testimony  of  Fenly  competent,  without 
reference  to  the  order  of  September  30,  1886» 
which  undertook  to  perpetuate  the  testi* 
mony.'  The  error  being  (1)  that  the  said  tes- 
timony was  taken  in  a  proceeding  which  was 
res  inter  alios  acta,  and  not  competent  as 
against  defendants;  (2)  that  the  said  testi- 
mony could  not  be  perpetuated  except  as 
provided  by  the  statute;  (3)  that  the  said 
testimony  could  not  be  perpetuated  so  as  to 
bind  Swygert's  interest  in  an  action  or  pro- 
ceeding to  which  he  was  not  a  party;  (4) 
that  Swygeitt  not  being  a  party  to  the  action 
or  proceeding  by  which  the  said  testimony 
was  sought  to  be  perpetuated  as  required 
by  section  2904  of  the  Code  of  Laws,  it  could 
not  be  admitted  as  against  those  claiming 
his  interests. 

"Sixth.  Because  his  honor  erred  in  holding 
that  under  the  deed  of  George  B.  Pearson* 
Sr.,  and  Elizabeth  M.  Pearson  to  Daniel  D. 
Fenly,  of  date  the  10th  of  March,  1S49,  the 
said  Daniel  D.  Fenly,  trustee,  had  power  to 
sell  the  land  for  change  of  Investment,  and 
to  purchase  other  property  subject  to  the 
same  trusts.  The  error  being  (1)  that  Dan- 
iel D.  Fenly,  trustee,  was  not  given  power 
by  the  said  deed  to  sell,  for  change  of  invest- 
ment or  otherwise,  that  part  of  the  land  al- 
lotted and  laid  off  to  George  B.  Pearson,  Jr.; 
(2)  that  when  the  said  land  had  been  so  al- 
lotted to  George  B.  Pearson,  Jr.,  the  power 
of  the  trustee  was  exhausted,  the  statute 
of  uses  executing  the  use  and  uniting  the 
legal  and  equitable  estates." 

G.  W.  Ragsdale,  for  appellants.  J.  E.  Mc- 
Donald, for  respondents. 

GARY,  A.  J.  (after  stating  the  foregoing 
facts).  We  will  first  consider  those  excep- 
tions assigning  error  on  the  part  of  the  cir- 
cuit Judge  in  ruling  that  J.  S.  Swygert  did 
not  occupy  the  position  of  purchaser  for  val- 
uable consideration,  without  notice  of  the 
rights  of  the  plaintiffs.  Swygert  testified 
that  he  believed  the  title  to  the  land  covered 
by  his  mortgage  was  valid,  and  there  is  no 
testimony  contradicting  this  statement.  He 
is,  however,  chargeable  with  constructive  no- 
tice of  all  the  facts  disclosed  by  the  record, 
although  he  did  not  make  an  examination  of 
it.  It  is  therefore  necessary  to  determine 
what  notice  he  would  have  received  if  he 
had  consulted  the  record.  It  (disclosed  the 
following  facts:  That  in  1867  the  sheriff 
sold  and  conveyed  the  land  in  dispute  to 
James  Jones  for  $320  under  an  execution  is- 
sued upon  a  Judgment  against  G.  Bi  Pearson, 
Jr.  That  in  1808  James  Jones  conveyed  the 
land  to  S.  B.  Clowtiey  for  $1,200.  The  war- 
ranty in  that  deed  was  as  follows:  "And 
I  do  hereby  bind  myself,  my  heirs,  executors 
and  administrators,  to  warrant  and  forever 
defend  all  and  singular  the  said  premises  on- 
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to  the  said  Samuel  B.  Glowney,  his  heirs  and 
assigns,  against  me  and  my  heirs  «  *  * 
lawfully  claiming  or  to  claim  the  same  or 
any  part  thereof;"  the  words  "and  against 
all  other  persons"  being  erased.  That  in 
1874  S.  B.  Clowney  conveyed  the  land  to 
H.  H.  &  W.  P.  Yongue  for  $1,300.  In  this 
deed  was  a  warranty  "of  all  my  right  and 
title  to  the  said  premises  •  •  •  against 
me  and  my  heirs  lawfully  claiming,"  etc.; 
the  words  "and  against  all  other  persons" 
being  omitted.  That  in  1875  H.  H.  Yongue 
conveyed  to  W.  P.  Yongue  all  his  right,  title, 
and  interest  in  the  said  land  In  consideration 
of  $400,  with  full  warranty.  That  in  1878 
W.  P.  Yongue  conveyed  to  H.  U^  Yongue  in 
consideration  of  $1,300,  with  full  warranty. 

It  will  thus  be  seen  that  not  only  was 
there  a  general  warranty  in  the  deed  held  by 
Swygert's  immediate  grantor,  but  there  was 
likewise  a  general  warranty  in  the  deed  held 
by  bis  grantor.  The  authorities  are  conflict- 
ing as  to  whetlier  a  person  can  Interpose 
the  defense  of  purchaser  for  valuable  consid- 
eration without  notice,  when  he  derived  his 
title  from  one  holding  under  a  mere  quitclaim 
deed.  In  the  case  of  Aultman  v.  Utsey,  84 
S.  C.  559,  571,  13  S.  B.  848,  the  court  says: 
"Some  of  the  cases  go  so  far  as  to  hold  that 
one  who  purchases  from  another  holding  un- 
der a  quitclaim  deed  cannot,  by  reason  of 
that  fact,  claim  to  be  a  purchaser  without 
notice.  See  2  Pom.  Eq.  Jur.  §  753,  where 
the  cases  both  pro  and  con  are  cited  in  a 
note.  Among  the  cases  cited  in  support  of 
the  proposition  are  two  from  the  Supreme 
Court  of  the  United  States.  Oliver  v.  Piatt, 
3  How.  833,  11  L.  Ed.  622,  and  May  v.  Le 
Claire,  11  Wall.  217,  20  L.  Ed.  50.  The  rea- 
son given  is  that  such  a  purchaser  buys  no 
more  than  what  his  grantor  can  lawfully 
convey,  to  which,  we  think,  might  be  added 
that  the  fact  that  the  grantor  is  unwilling 
to  warrant  the  title  tends  at  least  to  show 
that  there  is  some  defect  In  the  title,  known 
to  or  apprehended  by  him,  and  therefore  the 
purchaser  is  put  upon  inquiry.  While  we 
are  not  prepared  at  present  to  go  to  the  full 
extent  to  which  the  doctrine  has  been  carried 
by  some  of  the  cases,  yet  we  are  satisfied 
that  the  fact  that  the  Immediate  grantor  of 
the  purchaser  holds  under  a  quitclaim  deed 
Is  a  circumstance  well  calculated  to  excite 
Inquiry,  which,  If  not  pursued  properly,  will 
affect  the  purchaser  with  notice  of  every 
fact  which  such  inquiry,  pursued  with  due 
diligence,  would  disclose;  and  certainly 
when,  as  in  this  case,  there  are  other  circum- 
stances of  a  very  suspicious  nature  connect- 
ed with  the  fact  that  the  immediate  grantor 
of  the  purchaser  held  under  a  quitclaim  deed, 
the  conclusion  reached  by  the  circuit  judge 
may  be  well  sustained."  The  cases  of  Oliver 
V.  Piatt,  3  How.  333,  11  L.  Ed.  622,  and  May 
▼.  Le  Claire,  11  Wall.  217,  20  L.  Ed.  50,  as- 
sign as  the  reason  why  one  who  purchases 
from  another,  holding  under  a  quitclaim 
deed,  cannot  set  up  the  plea  that  he  la  a 


purchaser  for  valuable  consideration  without 
notice,  is  that  a  quitclaim  deed  does  not  con- 
vey the  fee,  but  only  the  right  title,  and 
interest  of  the  grantor.  In  this  state  a  quit- 
claim deed  is  a  lawful  mode  of  conveying 
land  in  fee  simple,  as  will  be  seen  by  refer- 
ence to  section  2367  of  the  Code  of  Laws, 
which  is  as  follows:  "Sec.  2367.  The  follow- 
ing form  or  purpose  of  a  release  shall,  to 
all  Intents  and  purposes,  be  valid  and  effec- 
tual to  carry  from  one  person  to  another  or 
others  the  fee  simple  of  any  land  or  real 
estate.  If  the  same  shall  be  executed  in  the 
presence  of  and  be  subscribed  by  two  or 
more  credible  witnesses.  [Then  follows  the 
usual  form  of  a  deed  of  conveyance  witb 
general  warranty.]  Provided,  this  section 
shall  be  so  construed  as  not  to  oblige  any  per- 
son to  insert  the  clause  of  warranty,  or  to 
restrain  him  from  inserting  any  other  clause 
or  clauses.  In  conveyances  hereafter  to  be 
made,  as  may  be  deemed  proper  and  advis- 
able by  the  purchaser  and  seller,  or  to  In- 
validate the  forms  hereinbefore  In  use  with- 
in this  state."  This  statute  does  not  seem 
to  have  been  considered  In  Aultman  v.  Ut- 
sey, supra.  The  facts  of  that  case  are,  how- 
ever, quite  different  from  those  In  the  case 
under  consideration.  In  that  case  the  imme- 
diate grantor  held  under  a  quitclaim  deed, 
while  in  the  present  case  not  only  her  Im- 
mediate grantor,  but  his  grantor  likewise, 
held  under  a  deed  with  general  warranty. 
In  view  of  the  statute  just  quoted,  we  are 
unwilling  to  extend  the  doctrine  announced 
In  the  case  of  Aultman  v.  Utsey,  supra.  As 
the  statute  provides  that  a  quitclaim  deed 
shall  be  a  lawful  method  of  conveying  land 
in  fee  simple,  we  fall  to  see  why  it  should 
be  incumbent  upon  a  purchaser  to  make  in- 
quiry simply  because  there  is  a  quitclaim 
deed  in  the  chain  of  title,  especially  when 
the  quitclaim  deed  was  executed  many  years 
previous  to  the  purchase,  and  there  are  sub- 
sequent deeds  with  full  warranty.  But  even 
if  there  was  enough  to  put  Swygert  upon  the 
Inquiry,  it  does  not  appear  that  due  diligence 
on  his  part  would  have  led  to  knowledge  of 
the  plaintiffs'  rights.  There  was  no  connec- 
tion between  the  facts  of  which  he  had  con- 
structive notice  and  the  rights  of  the  plain- 
tiffs. Therefore  the  facts  of  which  he  had 
notice  did  not  furnish  a  clew  to  the  other 
facts  to  be  disclosed*  The  exceptions  rais- 
ing the  question  under  consideration  must  be 
sustained. 

The  decree  satisfactorily  disposes  of  the 
questions  presented  by  the  other  exceptions, 
and  this  court  desires  to  add  only  a  single 
authority  to  show  that  the  ruling  of  which 
the  fifth  exception  complains  was  correct. 
In  Koogler  v.  Huffman,  1  McCord,  495,  the 
court  uses  this  language:  "In  the  argument 
below  it  was  contended  that  the  decree  and 
proceedings  in  the  court  of  equity  ought  not 
to  be  given  in  evidence,  because  the  defend- 
ant was  not  a  party  to  them;  and  the  general 
doctrine  that  Judgments  cannot  be  given  In 
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evidence,  exc^t  between  parties  and  privies, 
was  relied  on.  As  to  this  form  of  objection, 
the  law  is  clear  upon  collateral  matter  any 
Judgment  or  decree  may  be  introduced.  All 
tbat  is  meant  by  the  rule  is  that  the  rights 
of  a  party  cannot  be  determined  on  conclu- 
sively unless  he  be  a  party."  This  case  is 
dted  with  approval  in  Phillips  y.  Yon,  61 
S.  O.  426,  39  S.  B.  618. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  leversed. 

POPE,  O.  J.,  disqualified. 


(71  S.  C.  96) 

DUKB  et  al.  ▼.  POSTAL  TELEGRAPH 

GABLE  GO. 

(Supreme  Gourt  of  South  Garolina.    March  14, 

1906.) 

OBAI.  DEMXrBBBB— TRESPASS— DEATH  OF  PABTT^ 
SUXVIVAX  OF  ACTION  —  EMINENT  DOMAIN  — 
FOBBION  COBPOBATION— BBS  JUDICATA— IN - 
BTRUCTION8  —  PEBMIT  TO  TELEOBAPH  COM- 
PANT— DEFENSE  TO  TBBSP ASS— DAMAGES. 

1.  Under  Code  Civ.  Proc.  1902,  §  165,  subd. 
6,  an  oral  demurrer  at  the  trial  will  not  raise 
the  objection  that  the  action  does  not  survive. 

2.  Under  the  direct  provisions  of  Gode  Laws 
(Civ.  Code  1902)  §  2859,  an  action  for  trespass 
on  real  estate  in  erecting  a  telegraph  line  sur^ 
vives  to  the  heir  at  law. 

3.  Under  Code  Laws  (Civ.  Gode  1902)  §  2211, 
a  foreign  telegraph  company  not  domesticated 
in  compliance  with  the  statute  could  not  make 
entry  on  land  under  condemnation  proceedings. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  18, 
Gent.  Dig.  Eminent  Domain,  |  36.] 

4.  Where  a  complaint  in  a  second  action  sup- 
plies the  allegations  that  rendered  the  complaint 
in  the  first  action  demurrable,  the  judgment 
sustaining  the  demurrer  to  such  first  action  is 
not  res  judicata. 

5.  An  instruction,  in  an  action  for  damages 
by  erecting  a  telegraph  line,  that  the  jury  know 
what  **actual  damages  mean  (the  digging  of  Uie 
holes  and  the  running  of  wagons  through"  the 
land),  is  not  erroneous  as  a  charge  on  the  facts. 

6.  Where  a  telegraph  company  received  a  per- 
mit to  enter  on  lands  from  one  who  then  had 
no  interest  therein,  such  consent  is  not  binding 
on  her  co-tenants,  when  the  title  is  afterwards 
cast  upon  her  by  descent 

7.  Under  allegation  and  proof  of  a  willful 
tort,  compensatory  as  well  as  punitive  damages 
may  be  recovered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Gent  Dig.  Damages,  §§  188-205.] 

8.  The  Supreme  Court  cannot  grant  a  new 
trial  because  of  excessive  damages. 

9.  An  exception  that  the  decree  was  manifest- 
ly contrary  to  the  weight  of  evidence  is  too 
general. 

10.  An  exception  that  the  court  erred  because, 
after  submission  of  certain  questions  of  fact  to 
the  jury,  it  overruled  the  special  verdict,  is  too 
general. 

11.  In  an  action  for  damages  to  land  by  erec- 
tion of  telegraph  poles,  where  defendant  had  a 
permit  from  one  not  at  the  time  the  owner  of 
the  property,  a  decree  finding  that  such  permit 
was  no  defense,  as  there  was  no  reason  why  de- 
fendant could  not  have  ascertained  to  whom  the 
land  belonged,  was  proper. 

12.  Where,  in  an  action  for  trespass  to  land, 
both  actual  and  vindictive  damages  were  al- 
leged, actual  damages  may  be  recovered,  though 
there  is  no  evidence  of  punitive  damages. 


Appeal  from  Common  Pleas  Circuit  Court 
of  Chester  County;   Gage,  Judge. 

Action  by  Alice  Duke  and  others  against 
the  Postal  Telegraph  Cable  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

The  following  statement  is  set  out  in  the 
record: 

"In  January,  1908,  appellant  constructed  a 
telegraph  line  through  the  land  of  one  Perry 
Duke,  in  Cherokee  county,  without  having 
obtained  from  the  said  Perry  Duke  a  permit 
so  to  do.  A  suit  was  brought  by  Perry  Duke 
in  January,  1903,  for  damages  for  an  unlaw- 
ful construction  of  the  said  line.  The  cause 
came  on  for  trial  before  Hon.  Chas.  6.  Dantz- 
ler  at  the  March  term  of  court,  1903,  of  the 
court  of  common  pleas  for  Cherokee  county. 
After  the  reading  of  the  complaint,  the  de- 
fendant interposed  an  oral  demurrer  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  on  grounds  here- 
inafter named.  The  demurrer  was  sustain- 
ed, and  complaint  dismissed,  without  leave  to 
amend.  From  order  sustaining  the  demurrer 
there  was  no  appeal. 

"Subsequently  Perry  Duke  died  intestate, 
leaving  as  bis  heirs  at  law  his  wife,  one  of 
the  respondents  herein,  and  his  children,  the 
other  respondents  herein.  About  the  1st  of 
September,  1903,  the  said  heirs  at  law  began 
an  action  for  damages  against  the  appellant 
for  the  construction  of  its  telegraph  line 
through  the  lands  of  the  said  Perry  Duke,  de- 
ceased, the  preceding  January,  alleging  will- 
fulness, wantonness,  and  high-handed  con- 
duct on  the  part  of  the  defendant;  and,  as 
the  appellant  claims,  it  was  the  same  cause 
of  action  as  that  upon  which  the  demurrer 
was  sustained  in  the  case  of  Perry  Duke  v. 
the  appellant,  supra.  The  cause  came  on  for 
a  hearing  at  the  March  term,  1904,  of  the 
court  of  common  pleas  for  Cherokee  county. 
After  reading  the  complaint  in  conformance 
with  previous  notice,  the  appellant  moved  for 
a  stay  of  hearing  of  the  cause  until  the  cost 
on  the  case  of  Perry  duke  against  the  tele- 
graph company  should  be  paid.  After  hear- 
ing argument  therein,  the  circuit  Judge  or- 
dered that  the  hearing  of  the  case  be  stayed 
until  the  cost  of  the  case  of  Perry  Duke 
should  be  settled,  whereupon  attorney  for  re- 
spondents consented  to  pay  the  cost  in  the 
previous  case  as  taxed.  At  this  point,  at- 
torney for  appellant,  in  conformance  with 
previous  notice,  interposed  an  oral  demurrer 
and  motion  to  dismiss  the  said  suit  on 
grounds  mentioned  in  motion  papers,  a  copy 
of  which  is  hereinafter  set  out  The  motion 
to  dismiss  and  the  oral  demurrer  were  over- 
ruled, and  the  cause  ordered  to  trial.  ThA 
defense  of  the  appellant  was  a  general  de 
nial;  a  permit  from  the  wife  of  the  former 
owner  of  the  land,  who  now  has  one-third  in- 
terest therein;  the  entrance  under  the  said 
permit;  and  the  equitable  defense  that  by 
reason  of  the  execution  by  Alice  Duke,  one 
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of  the  respoudents  herein,  who  now  owns  one- 
third  undivided  interest  in  the  said  land,  and 
who  was  at  the  time  of  the  execution  of  the 
permit  the  wife  of  the  former  owner,  that 
the  land  should  be  partitioned,  «nd  the  line 
of  the  appellant,  poles  and  wires,  set  off  on 
the  portion  allotted  to  the  respondent,  Alice 
Duke. 

''By  consent  of  counsel,  the  equitable  and 
the  legal  issues  were  heard  together.  At  the 
trial  of  the  said  cause  the  Judge  submitted 
certain  questions  of  fact  to  the  Jury  for  its 
enlightenment  The  Jury  found  a  verdict  In 
favor  of  respondent  in  the  sum  of  $200. 
Judgment  was  entered  thereon,  and  notice  of 
appeal  given.  The  Judge  on  the  3d  day  of 
June  filed  his  decree  overruling  the  equitable 
defense,  from  which  decree  notice  of  appeal 
was  duly  given." 

J.  O.  Jeffries,  for  appellant    Hall  ft  Wll- 
•  116,  for  respondents. 

GARY,  A  J.,  after  the  foregoing  statement 
of  facts,  delivered  the  opinion  of  the  court 

The  first  exception  is  as  follows:  ''It  is 
respectfully  submitted  to  the  court  that  his 
honor  erred  in  not  sustaining  the  first  ground 
of  oral  demurrer,  which  is  as  follows:  'Be- 
cause it  appears  on  the  face  of  the  complaint 
itself  that  the  plaintiff  had  no  legal  capacity 
to  sue.'  The  error  complained  of  being  that 
an  action  of  this  kind  does  not  survive  to  the 
heirs  at  law  of  a  deceased  person."  There 
are  two  reasons  why  this  exception  cannot 
be  sustained:  In  the  first  place,  such  objec- 
tion cannot  be  interposed  on  what  is  called 
an  "oral  demurrer  at  the  trial,"  under  sub- 
division. 6,  §  165,  of  the  Code  1902.  Dawkins 
V.  Mathis,  47  8.  0.  64,  24  S.  E.  990.  In  the 
second  place,  the  right  to  sue  is  conferred  by 
section  2859  of  the  Ck)de  of  liaws  of  1902, 
which  provides  that  "causes  of  action  for  and 
in  respect  to  any  and  all  injuries  and  tres- 
passes, to  and  upon  real  estate,  shall  survive 
both  to  and  agfiinst  the  personal  or  real  rep- 
resentative (as  the  case  may  be)  of  deceased 
persons,"  etc.  Tl^e  heirs  at  law  are  the  real 
representatives. 

The  second  exception  is  as  follows:  "That 
it  is  respectfully  submitted  that  his  honor 
erred  in  not  sustaining  the  second  ground  of 
oral  demurrer,  which  was  as  follows:  'Be- 
cause the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in  that 
statute  provides  a  way  for  procuring  com- 
pensation in  such  cases  as  this  by  the  land- 
owner, and  that  the  statutory  remedy  must 
be  pursued.*  The  error  complained  of  being 
that  this  should  have  been  a  suit  for  compen- 
sation under  the  statute,  and  that  his  honor 
erred  in  not  so  holding  it  to  be,  and  in  not 
holding  that  the  statute  for  compensation 
should  have  been  plaintiff's  remedy."  Sec- 
tion 2211  of  the  Ck)de  of  Laws  of  1902  pro- 
vided that  "any  telegraph  •  ♦  •  company 
incorporated  under  the  laws  of  this  or  any 


other  state,  upon  complying  with  laws  of  this 
state  regulating  foreign  corporations,  and  by 
becoming  a  domestic  corporation,  may  con- 
struct, maintain  and  operate  its  line  •  •  • 
on,  over,  and  under  the  land  of  any  person 

•  •    •    in   this    state.    •    •    •    Provided, 

•  •  ^  Just  compensation  is  first  paid  such 
land  owners  *  *  ^  for  such  right  and 
privilege,  to  be  ascertained  in  the  manner 
hereinafter  provided  for."  Section  2212 
makes  provision  for  condemnation  proceed- 
ings. The  complaint  alleges  that  the  defend- 
ant is  not  a  domestic  corporation  under  the 
laws  of  this  state.  If  the  defendant  was  not 
a  domestic  corporation  under  the  laws  of  this 
state,  then  it  did  not  have  the  right  and 
privilege  to  make  ^itry  upon  the  land  under 
condemnation  proceedings. 

The  third  exception  is  as  follows:  "It  is 
respectively  submitted  that  his  honor  erred 
in  not  sustaining  the  third  ground  of  oral  de- 
murrer, which  was  as  follows:  'In  that  the 
complaint  falls  to  show  that,  before  the  en- 
try  was  made,  the  plaintiff  signified  in  writ- 
ing his  refusal  to  consent  to  such  entry.* 
The  error  complained  of  being  that  the  de- 
fendant had  no  notice  of  objection  from  the 
plaintiffs  or  their  intestate  to  defendant's 
line  crossing  the  said  property."  This  ex- 
ception is  disposed  of  by  what  was  said  in 
considering  the  second  exception. 

The  fourth  exception  Is  as  follows:  "Be- 
cause his  honor  erred  in  not  dismissing  the 
complaint  on  the  last  two  grounds  of  oral 
demurrer  above  stated,  and  in  not  sustaining 
the  order  of  his  honor  Judge  Ghas.  O.  Dantx- 
ler,  passed  at  the  March  term,  1903,  of  th» 
I  court  of  common  pleas  for  Oherokee  county, 
in  the  case  of  Perry  Duke,  plaintiffs'  in- 
testate, against  the  defendant,  for  the  same 
cause  of  action;  said  order  of  Judge  Dantzler 
being  based  upon  the  said  last  two  mentioned 
grounds  of  oral  demurrer.  The  error  com- 
plained of  being  that  the  order  of  Judge 
Dantzler  made  the  issues  as  between  the 
plaintiffs,  the  plaintiffs'  intestate,  and  this 
defendant  res  Judicata,  and  his  honor  should 
have  so  held,  the  said  order  being  unap- 
pealed  from."  The  complaint  In  the  case  of 
Perry  Duke  against  the  defendant  alleges 
that  it  was  a  corporation  organized  under 
the  laws  of  the  state  of  New  York,  but  did 
not  allege  that  it  was  not  a  domestic  corpo- 
ration under  the  laws  of  this  state.  That 
complaint  also  alleged  that  "the  said  corpo- 
ration, by  virtue  of  its  charter  and  the  laws 
of  the  state  of  ^outh  Carolina,  is  now  con- 
structing a  telegraph  line,"  etc.  Also  "that 
the  defendant  entered  upon  the  lands  of  the 
plaintiff  after  repeated  notice  from  plaintiff 
not  to  do  so,  and  against  the  wish  and  pro- 
test of  plaintiff."  The  present  complaint  al- 
leges the  organization  of  the  defendant  as  a 
corporation  under  the  laws  of  ,the  state  of 
New  York, .  and  that  it  is  not  a  domestic  cor- 
poration under  the  laws  of  this  state.  It 
likewise  alleges  "that  during  the  month  of 
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January,  1903,  the  defendant,  witliout  girlng 
the  said  .Perry  Duke  notice  in  writing  or 
otherwise  that  it  required  a  right  of  way 
through  said  premises,  or  that  it  would  enter 
upon  said  premises  for  any  purpose,  without 
giving  said  Perry  Duke  thirty  days  or  any 
opportunity  whatever  to  signify  his  refusal 
or  consent  in  writing  to  the  entry  of  defend- 
ant upon  said  premises,  without  agreeing 
with  him  upon  any  compensation  for  such 
right  of  way  or  entry,  without  paying  him 
any  compensation  for  such  right  of  way  or 
entry,  but  without  notice  to  the  said  Peiry 
Duke,  and  without  any  knowledge  on  the 
part  of  Perry  Duke  that  defendant  required 
a  right  of  way  through  said  premises,  and 
after  assuring  him  that  the  defendant  had 
no  intention  to  enter  upon  said  premises,  and 
without  taking  any  steps  to  condemn  a  right 
of  way  through  said  premises  as  is  required 
by  law,  and  against  the  notice,  consent,  and 
protest  of  the  said  Perry  Duke,  and  denying 
and  disputing  the  right  of  the  said  Perry 
Duke  to  compensation,  did  enter  upon  the 
said  premises,"  etc.  The  main  difference  in 
the  allegations  of  the  two  complaints  is  that 
in  the  first  it  was  alleged  that  the  defendant 
was  constructing  its  line  by  virtue  of  the 
laws  of  this  state,  while  in  the  second  it  is  . 
practically  alleged  that  it  constructed  its 
line  in  defiance  or  disregard  of  the  laws  of 
this  state.  The  first  complaint  showed  upon 
its  face  tliat  the  proper  remedy  of  Perry 
Duke  was  under  condemnation  proceedings, 
but  the  second  complaint  shows  that  the  de- 
fendant is  not  entitled  to  the  right  and 
privilege  provided  by  the  statute  in  condem- 
nation proceedings.  In  the  case  of  Gould  v. 
Bvansville  R.  Co.,  91  U.  S.  526,  23  L.  Ed.  416, 
the  court,  after  stating  certain  principles  as 
to  the  effect  of  a  demurrer,  proceeds  as  fol- 
lows: "But  it  is  equally  well  settled  that  if 
the  plaintiff  fails  on  demurrer  In  his  first  ac- 
tion, for  the  omission  of  an  essential  allega- 
tion in  his  declaration,  which  is  fully  sup- 
plied in  the  second  suit,  the  Judgment  in  the 
first  suit  is  no  bar  to  the  second,  although 
the  respective  actions  were  instituted  to  en- 
force the  same  rights,  for  the  reason  that  the 
merits  of  the  case,  as  disclosed  in  the  second 
declaration,  were  not  heard  and  decided  tn 
the  first  action."  This  language  is  quoted 
with  approval  in  2  Black  on  Judg.  §  707.  In 
Birch  V.  Funk,  2  Mete.  (Ky.)  544,  the  court, 
in  speaking  of  a  former  adjudication,  said 
that  'that  Judgment  merely  pronounced  the 
former  petition  insufllclent  It  decided  that 
the  case  presented  by  that  petition  was  with- 
out merit,  and  to  that  extent  only  can  be 
said  to  have  been  a  decision  upon  the  merits. 
But  the  facts  set  out  in  the  subsequent  case 
have  never  been  litigated  or  passed  upon  in 
any*  way,  and  it  is  therefore  illogical  and  an 
abuse  of  t^rm?  to  say  that  the  Judgment  re- 
lied upon  is  a  Judgment  upon  the  merits  of 
the  present  case,  and  for  that  reason  must 
operate  as  a  bar  to  any  relief."    The  note  to 


the  Duchess  of  Kingston  Case,  2  Smith's 
Leading  Cases,  672,  thus  states  the  prin- 
ciple: "It  is  well  settled  that  the  estoppel  of 
an  adjudication,  made  on  grounds  purely 
technical,  and  under  such  circumstances  that 
the  merits  could  not  come  into  question,  will 
be  limited  to  the  point  actually  decided,  and 
will  therefore  not  be  a  bar  to  a  subsequent 
action,  .brought  in  such  a  form  as  to  avoid 
the  objection  which  proved  fatal  in  the  first" 
This  language  is  quoted  with  approval  In 
Thew  V.  Mfg.  Co.,  5  S.  C.  415.  The  prin- 
ciple dedudble  from  the  authorities  is  that 
a  judgment  sustaining  a  demurrer  is  a  bar 
to  a  second  action  on  the  same  facts,  but, 
when  the  complaint  in  the  second  action  sup- 
plies the  allegations  that  rendered  the  first 
complaint  demurrable,  it  is  not  res  Judicata. 
The.  complaint  in  the  case  under  considera- 
tion had  that  effect 

The  fifth  exception  is  as  follows:  "It  is 
respectfully  submitted  to  this  court  that  in 
charging  as  follows:  Tou  know  what  the 
actual  damages  mean  (the  digging  of  the 
holes  and  the  running  of  wagons  through 
it),  and  they  ask  whatever  they  have  been 
actually  damaged  be  assessed  by  you' — ^is  a 
charge  of  facts."  This  portion  of  the  charge 
must  be  considered  in  connection  with  the 
entire  charge.  It  was  intended  merely  as 
an  illustration  based  upon  the  allegations 
of  the  complaint,  and  was  not  prejudicial  to 
the  rights  of  the  defendant 

The  sixth  exception  is  as  follows:  ''Be- 
cause his  honor  erred  In  not  charging  appel- 
lant's third  request  to  charge,  which  was  as 
follows:  'If  one  of  the  plaintiffs  (Alice 
Duke)  executed  a  permit  to  go  on  the  land, 
and  tiiey  went  on  the  land  in  consequence  of 
such  permit,  then  your  verdict  must  be  for 
the  defendant'  His  honor  charged  as  fol- 
lows: 'That  is  true,  "So  far  as  punitive  dam- 
ages are  concerned.^  The  error  complained 
of  being  that  his  honor  should  have  charged 
that  the  entire  proposition  was  true,  both  as 
to  actual  and  punitive  damages."  The  per- 
mit introduced  in  evidence  was  as  follows: 
"Gaffney,  S.  C,  Sept  10th,  1902.  Received 
from  Postal  Telegraph-Cable  Company,  one 
dollar,  in  consideration  of  which,  I  hereby 
grant  the  said  company,  its  successors  and 
assigns,  the  right  to  construct  and  maintain 
its  line  of  telegraph,  including  necessary 
poles  and  fixtures,  over  any  land  which  I 
own  or  in  which  I  have  an  interest  in  the 
county  of  Cherokee  and  state  of  South  Car- 
olina, and  along  the  roads,  streets  and  high- 
ways adjoining  said  property,  with  the  right 
to  remove  all  trees  necessary  for  the  proper 
erection  and  maintenance  of  said  line  of 
poles,  and  to  trim  all  trees  necessary  to  keep 
wires  clear  at  least  ten  feet  To  set  neces- 
sary guy  and  brace  poles,  and  to  attach  to 
trees  the  necessary  guy  wires.  Alice  Duke, 
Landowner.  Witness,  S.  B.  Dorsey."  At  the 
time  this  permit  was  executed,  Alice  Di&e 
did  not  own  or  have  an  Interesl  In  the  land 
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descHbed  In  the  complaint,  except,  perhaps, 
her  right  of  dower,  which  is  not  in  question. 
If  Alice  Duke  did  not  have  the  right  to  grant 
the  permit,  then  her  action  was  not  binding 
on  the  other  plaintiffs,  yet  the  request  to 
charge  would  have  made  them  suffer  for  her 
conduct  It  would  have  been  proper  for  the 
presiding  judge  to  have  refused  the  request 
unconditionally. 

The  seventh  request  Is  as  follows:  "Be- 
cause his  honor  erred* in  charging  as  follows: 
'As  I  conceive  the  complaint  to  be,  it  is  to 
give  punitive  and  actual  damages  both,  but 
you  cannot  And  punitive  damages  unless  it 
was  done  willfully.'  The  error  complained 
of  being  that,  where  both  actual  and  willful 
damages  are  alleged  in  the  complaint,  the 
actual  damages  cannot  be  recovered  unless 
there  be  proof  of  willfulness."  We  find  noth- 
ing in  the  charge  upon  which  the  assignment 
of  error  can  properly  be  founded.  The  pre- 
siding judge  simply  charged  that  the  jury 
could  not  find  punitive  damages  unless  there 
was  willfulness.  He  said  nothing  about  the 
recovery  of  actual  damages.  But  even  un- 
der the  allegations  and  proof  of  a  willful 
tort,  compensatory  as  well  as  punitive  dam- 
ages may  be  proved  and  recovered.  Chiles 
v.  Ry.,  69  S.  C.  327,  48  S.  B.  252. 

The  eighth  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  not  setting  aside 
the  verdict  and  ordering  a  new  trial  on  ac- 
count of  unreasonableness  and  excess! veness 
of  the  amount  of  verdict,  there  being  no  will- 
fulness and  wantonness  shown  on  the  part 
of  the  defendant"  It  is  well  settled  by 
numerous  authorities  in  this  state  that  this 
court  has  not  the  power  to  grant  a  new  trial 
because  the  verdict  was  excessive  or  unrea- 
sonable in  amount 

The  ninth  exception  is  as  follows:  "Be- 
cause his  honor  erred' in  deciding  in  his  de- 
cree of  June  3d,  on  the  equitable  side  of  the 
court,  that  the  defendant  was  not  entitled 
to  the  equities  asked  in  the  answer.  The 
error  complained  of  being  that  the  decree 
and  decision  of  his  honor  was  manifestly 
contrary  to  the  weight  of  evidence  in  the 
case."    This  exception  is  too  general. 

The  tenth  exception  is  as  follows:  "Be- 
ause  his  honor  erred,  after  the  submission 
jt  certain  questions  of  fact  to  the  jury  for 
t  specific  verdict,  in  overruling  the  special 
rerdict  of  the  jury,  and  contrary  to  the  mani- 
fest weight  of  the  evidence  in  the  case." 
This  exception  is  subject  to  the  same  objec- 
tion. 

The  eleventh  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  holding  that  the  tes- 
timony does  not  bring  this  case  within  the 
doctrine  of  R.  R.  v.  Leech,  33  S.  C.  176,  11  S. 
B.  631,  26  Am-  St  Rep.  667;  it  being  respect- 
fully submitted  to  this  court  that  from  the 
testimony  in  this  case,  it  brings  the  case 
squarely  within  the  doctrine  of  the  said  case 
of  R.  R.  V.  Leech,  and  on  all  fours  with  said 
case,  and  in  this  respect  bis  honor  erred,  as 


a  matter  of  law  and  fact**  At  the  time  Alice 
Duke  executed  the  permit,  she  was  not  the 
owner  of  the  property.  The  circuit  judge, 
in  his  decree  upon  the  equitable  issues,  says: 
"The  defendant  was  not  misled  into  believ- 
ing the  land  was  her  own.  There  was  no 
reason  why  the  defendant  company  could  not 
ascertain  to  whom  the  land  belonged."  These 
facts  show  that  the  case  does  not  come  with- 
in the  principle  announced  in  R.  R.  v.  Leech, 
supra. 

The  twelfth  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  holding  in  his  said 
decree  that  'the  company  paid  Alice  nothing 
of  value  for  the  right  to  cross  the  land  with 
the  poles,  and  she  got  nothing  of  value  for 
the  line.'  The  error  complained  of  being 
that  the  testimony  shows  plainly  that  Alice 
received  one  dollars  for  the  permit  which  she 
gave,  and  for  which,  under  the  finding  of 
questions  submitted  to  jury,  she  meant  to 
convey  to  the  telegraph  company  a  right  to 
go  on  the  land  of  Perry."  As  the  defendant 
was  not  misled  into  believing  that  Alice 
Duke  was  the  owner  of  the  property,  this 
question  becomes  unimportant.  We  see  no 
reason,  however,  for  reversing  the  finding  of 
the  circuit  judge  in  respect  to  the  considera- 
tion, as  we  regard  it  as  merely  nominal. 

The  thirteenth  exception  is  as  follows: 
"His  honor  erred  in  not  holding  in  his  said 
decree  that  the  defendant  was  not  entitled 
to  have  a  partition  of  the  said  land  and  Alice 
Duke's  portion  of  land  set  off  along  the  line 
occupied  by  defendant's  poles,  and,  in  not  so 
holding,  his  honor  decided  against  the  great 
preponderance  of  evidence."  The  question 
presented  by  this  exception  has  already  been 
disposed  of. 

The  fourteenth  exception  is  as  follows: 
"Because  his  honor  erred  in  holding  in  his 
said  decree,  'I  was  impressed  with  the  fact 
that  the  defendant  did  not  treat  the  plain- 
tiffs as  they  ought  to  have  been  dealt  with.' 
The  error  complained  of  being  that  there  is 
not  a  scintilla  of  evidence  going  to  show  that 
defendant  dealt  unfairly  with  plaintiff  or 
plaintifTs  ancestor."  This  Is  an  immaterial 
question,  but  the  appellant  has  not  satisfied 
this  court  that  there  was  error. 

The  fifteenth  exception  is  as  follows:  "It 
having  been  shown  in  evidence  that  Alice 
Duke  was  the  agent  of  Perry  Duke,  and  his 
honor  holding  that  Perry  Duke  was  "sick 
and  incompetent'  It  is  respectfully  submitted 
to  this  court  that  his  honor  erred  in  not  hold- 
ing that  the  permit  signed  by  Alice  would 
bind  Perry  Duke  If  he  lived,  and  would  bind 
Alice  if  Perry  Duke  died;  she  having  inherit- 
ed a  one-third  undivided  interest  of  the  said 
Perry  Duke's  estate,  and  she  having  received 
a  dollar  for  the  execution  of  the  said  per- 
mit" The  question  presented  by  this  ex- 
ception has  already  been  disposed  of. 

The  sixteenth  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  not  charging  de- 
fendant's first  request  to  charge,  which  was 
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as  follows:  'Where  Tlndlctlve  damage  id 
claimed,  unless  proven,  no  other  kind  of  dam- 
age can  he  recovered.*  The  error  complained 
of  being  that,  where  both  actual  and  vin- 
dictive damages  are  alleged  in  the  complaint, 
actual  damages  cannot  be  recovered  unless 
there  be  proof  of  willfulness."  When  both  ac- 
tual and  vindictive  damages  are  alleged,  the 
plaintiff  may  recover  both,  if  the  allegations 
are  sustained  by  the  testimony.  If  the  tes- 
timony only  proves  actual  damages,  he  is  en- 
titled to  recover  the  same,  and  the  fact  that 
there  is  no  testimony  showing  punitive  dam- 
ages does  not  affect  his  right  to  recover  ac- 
tual damages. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

WOODS,  J.  I  concur  in  the  result  I  do 
not  assent  to  the  view  intimated  in  the  dis- 
cussion of  the  twelfth  exception — that  the 
consideration  of  $1  would  not  have  been  suffi- 
cient if  the  plaintiff,  Alice  Duke,  had  been 
the  owner  of  the  land  at  the  time  she  under- 
took to  execute  a  grant  of  the  right  of  way 
to  the  defendant 

JONES,  J.,  concurs  in  the  result 

(71  s.  c.  68) 
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INJUBT   TO    EMPLOY*— INSTRUCTIONS— BAFB 

PLACE    TO    WORK— CONTBIBtJ- 

TOBT  NE6LIQENCB. 

1.  Where  the  court  instructed  that  the  master 
must  furnish  safe  and  suitable  machinery,  and 
keep  the  same  in  proper  repair,  and  if  he  neg- 
lects so  to  do  he  is  liable  for  any  injury  sus- 
tained, a  new  trial  will  not  be  granted  for  fail- 
ure to  state  a  qualification  of  the  rule  in  the 
absence  of  a  request. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §  628.] 

2.  The  charge  that  the  master  must  provide  a 
safe  place  for  his  servant  to  work,  but  such 
duty  extends  not  only  **to  unnecessary  and  un- 
reasonable risks*'  known  to  the  master,  but  such 
as  he  might  reasonably  anticipate,  while  not 
clear  in  reference  to  the  unnecessary  and  un- 
retusonable  risks,  will  be  construed  to  mean  such 
risks  as  might  be  imposed  by  the  master  on  the 
servant,  and  not  those  voluntarily  assumed  by 
the  servant. 

3.  Contributory  negligence  may  be  proven  by 
preponderance  of  the  evidence,  and  an  instruc- 
Bon  that  it  must  be  proved  by  evidence  "clear 
and  convincing''  is  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  §§  274r-276.] 

4.  It  is  error  to  charge  that  contributory  neg- 
ligence of  a  negative  character  would  not  re- 
lieve a  master  trom  liability. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;  Aldrich,  Judge. 

Action  by  John  E.  Sanders  against  the 
Aiken  Manufacturing  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Reyersed. 

Hendersons,  for  appellant.  J.  S.  &  N.  M. 
Reynolds  and  Croft  &  Salley,  for  appellee. 


WOODS,  J.  While  the  plaintiff,  an  em- 
ploy 6  of  defendant,  was  engaged  in  oiling 
machinery  in  defendant's  mill,  the  sleeve  of 
his  coat  was  caught  on  a  revolving  set  screw, 
and  he  was  thrown  around  the  shaft  to  which 
the  screw  was  attached.  This  action  was 
brought  to  recover  damages  for  the  resulting 
injuries.  The  negligence  charged  against  the 
defendant  was  failure  to  provide  a  safe  place 
to  work,  in  that  the  light  was  insufficient,  and 
safe  appliances,  in  that  the  set  screw  pro- 
jected when  it  should  have  been  counter- 
sunk, or  at  least  flush  with  the  collars  used 
to  support  the  shafting.  The  defenses  were 
(1)  a  general  denial;  (2)*  denial  of  all  negli- 
gence on  the  part  of  defendant,  and  allega- 
tion that  the  accident  was  due  entirely  to 
plaintiffs  negligence;  (3)  contributory  negli- 
gence; (4)  assumption  of  risk.  The  plaintiff 
recovered  judgment,  and  defendant  appeals, 
alleging  errors  in  the  charge  of  the  circuit 
judge. 

The  defendant  first  complains  that  the  cir- 
cuit judge  instructed  the  jury,  in  efitect,  that 
the  master  was  bound  to  furnish  absolutely 
safe  and  suitable  machinery  and  appliances 
when  he  charged  the  following  request  of 
the  plaintiff:  "It  is  the  duty  of  the  master 
to  furnish  his  servant  with  safe  and  suitable 
machinery  or  other  appliances  to  enable  him 
to  perform  the  work  he  is  employed  to  do, 
and  to  keep  the  same  in  proper  repair;  and 
if  the  master  neglects  to  perform  this  duty, 
and  the  servant  is  injured  by  such  negli- 
gence, the  master  is  liable  to  the  servant  for 
whatever  injury  he  may  sustain  thereby." 
This  request  contained  a  sound  general  prop- 
osition, and  a  new  trial  would  not  be  granted 
for  failure  to  state  a  qualfflcation  of  the  xnle 
in  the  absence  of  a  request  to  that  effect. 
Anderson  v.  By.  Co.,  70  S.  C.  480,  50  a  E. 
202.  In  this  case,  however,  the  circuit  judge 
did  subsequently  charge  the  qualification  in 
commenting  on  defendant's  second  request, 
in  this  language:  '^Gentlemen,  I  am  not  al- 
lowed to  charge  you  upon  the  facts,  and  the 
law  is  that  the  master  must  furnish  the  serv- 
ant with  reasonably  safe  and  suitable  appli- 
ances, and  must  keep  them  in  a  reasonably 
safe  and  proper  manner.  He  is  not  obliged 
to  furnish  the  latest  and  best,  the  most  im- 
proved, machinery;  but  if  he  furnishes  rea- 
sonably safe  and  suitable  appliances  it  will 
be  for  the  jury  to  say  whether  or  not  he  has 
furnished  the  reasonably  safe  and  suitable 
appliances."  The  first,  second,  and  third  ex- 
ceptions are  overruled. 

The  fourth  exception  alleges  error  in  char- 
ging the  following  request  of  plaintiff:  "The 
duty  of  the  master  to  provide  a  safe  place 
for  his  servant  to  work  extends  not  only  to 
unnecessary  and  unreasonable  risks  as  are  in 
fact  known  to  the  master,  but  also  such  as 
he  might  reasonably  be  expected  to  know 
under  the  facts  and  circumstances  connected 
with  the  service."  While  the  reference  in 
this  request  to  "unnecessaiy  and  unreason- 
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able  risks"  Is  not  as  dear  as  instrnctioiis  to 
a  jury  should  be,  yet  when  the  context  Is 
considered  we  think  It  appears  with  reason- 
able certainty  that  the  alluBion  was  to  such 
"unnecessary  and  unreasonable  risks'*  as 
might  be  imposed  by  the  master  on  the  serv- 
ant; not  those  voluntarily  assumed  by  the 
servant  In  this  view  the  request  did  not 
contain  an  erroneous  proposition  of  law. 

The  circuit  judge,  at  plaintiff's  request; 
gave  the  following  instruction:  ^'Oontribo- 
tory  negligence  on  the  part  of  the  plaintiff, 
in  order  to  absolve  the  defendant  from  all  li- 
ability, must  be  clear  and  convincing.  If  it 
was  of  a  negative  character,  such  as  lack  of 
vigilance,  and  was  Itself  caused,  or  would 
not  have  existed,  or  no  injury  would  have 
resulted  from  it,  but  for  the  primary  wrong 
of  the  defendant  in  not  supplying  the  plain- 
tiff with  safe  and  suitable  machinery  or  prop- 
er lights,  then  the  master  is  liable."  The 
language  of  Associate  Justice  McGowan  in 
delivering  the  opinion  of  the  court  in  Kam- 
inltsky  v.  R.  IL  Co.,  25  S.  G.  63,  is  relied  on 
to  support  the  instruction  that  the  proof  *as 
to  contributory  negligence  must  be  clear  and 
convincing.  This  proposition  was  laid  down 
in  that  case  in  discussing  and  deciding 
whether  the  proof  of  contributory  negligence 
warranted  a  nonsuit  That  such  proof 
should  be  clear  and  convincing,  and,  indeed, 
leave  no  room  for  any  other  Inference  to  Jus- 
tify the  court  in  taking  the  case  from  the 
Jury,  there  can  be  no  doubt.  Doollttle  v. 
Ry.  Oo.,  62  S.  G.  180,  40  S.  R  133.  But  there 
is  no  reason  for  a  jury  to  require  or  seek 
proof  more  clear  and  convincing  as  to  this 
defense  than  any  other  In  which  the  burden 
is  on  the  defendant  The  rule  is  that  he  must 
establish  contributory  negligence  by  the  pre- 
ponderance of  the  evidence.  It  is  highly  de- 
sirable that  evidence  on  all  Issues  should  be 
clear  and  convincing,  but  it  tends  to  the 
prejudice  of  a  party  for  the  court,  to  single 
out  an  issue  as  to  which  the  burden  of  proof 
is  on  him,  and  instruct  the  jury  that  he  must 
prove  his  contention  by  evidence  clear  and 
convincing.  Whether  this  error  was  grave 
enough  to  warrant  a  new  trial,  it  Is  not 
necessary  to  say,  because  the  second  proposi- 
tion of  the  request  charged  was  erroneous 
and  vital.  The  sentence  is  taken  almost  lit- 
erally from  Kaminitsky  v.  R.  R.,  supra, 
where  it  was  adopted  from  Wabash  &  St  L. 
R.  R.  Go.  y.  Oentral  Trust  Go.  of  N.  Y.  (O. 


G.)  23  Fed.  78&  As  already  remarked,  the 
question  under  consideration  In  the  Kami- 
nitsky Gase  was  what  degree  of  proof  of  ooq- 
trlbutory  negligence  would  be  a  sufficient 
basis  for  an  order  of  nonsuit  by  the  court, 
not  what  kind  of  negligence  should  be  con- 
sidered by  the  jury  in  reaching  a  verdict 
By  quoting  the  following  from  the  case  of 
Garter  v.  R.  R.  Go.,  19  S.  G.  20,  45  Am.  Rep. 
754^  the  court  in  the  Kaminitsky  Oase  clearly 
indicated  its  opinion  in  the  words  we  have 
italicized  that  the  jury  were  not  to  be  limited 
to  any  particular  class  of  evidence  in  decid- 
ing the  issue  of  contributory  negligence: 
"Where  the  plaintiff  has  contributed  to  the 
accident  to  the  extent  of  furnishing  a  proxi- 
mate cause  thereof,  the  defendant  is  exempt 
from  liability,  as  matter  of  law,  and  the 
judge  should  so  charge;  but  whether  a  par- 
ticular fact,  if  proved,  shall  amount  to  such 
contribution,  is  a  matter  for  the  fury,  and  not 
for  the  court,**  The  language  of  the  court 
upon  which  plaintiff  relies  to  support  this  in- 
struction is  therefore  an  obiter  dictum. 

A  failure  to  act  may  be  most  obvious  con- 
tributory negligence.  A  person  rightfully 
standing  at  the  Intersection  of  a  railroad  and 
a  public  street,  upon  seeing  a  train  approach, 
even  at  an  unlawful  speed,  cannot  refuse  to 
move,  and  recover  for  his  injuries,  on  the 
ground  that  his  negligence  was  mer^y  nega- 
tive— a  lack  of  vigilance.  An  attempt  to 
make  a  line  of  separation  between  posltiTe 
and  negative  negligence — ^between  active 
negligence  and  lack  of  vigilance — ^would  in- 
volve the  courts  in  distinctions  not  only  dif- 
ficult and  intricate,  but  highly  artificial  and 
unsound.  In  Easier  v.  Ry.  Go.,  50  S.  G.  311, 
87  S.  E.  038,  the  court  puts  acts  of  commis- 
sion and  of  omission  on  the  same  plane  in 
adopting  the  following  definition  of  contribu- 
tory negligence:  "Properly  speaking,  con- 
tributory negligence,  as  the  very  words  im- 
port arises  when  the  plaintiff  as  well  as  the 
defendant  has  done  some  act  negligently,  or 
has  omitted  through  negligence  to  do  some 
act  which  it  was  their  respective  duty  to  do, 
and  the  combined  negligence  of  the  two  par- 
ties has  directly  produced  the  injury." 

The  judgment  of  this  court  Is  that  the  judg- 
ment of  the  circuit  court  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

GARY,  A.  J.,  did  not  sit  in  this  case  on 
account  of  illness. 


N.a) 


HOLDEB  ▼.  CANNON  MFG.  CO. 


OSi 


(138  N.  C.  MO 

HOLDER  y.  CANNON  MFG.  CO. 

(Supreme  Court  of  North  Carolina.    Maj  9^ 

1905.) 

DI8CHABGS  07  HCPLO  Vt  —  PBOCXnKSKKnT  BT 
THIRD  PSBSOn— OOaPOBATIOnS  HAVING  BAMS 
OFF ICERfr—DKinniEEa  TO  STIDSNOS— BXQUX8TS 
TO  IN8TBUCT. 

1.  Questions  presented  by  defendant's  demur- 
rer to  plaintitrs  evidence  and  by  motion  to 
Hi»mia«  at  the  conclusion  of  the  testimony  need 
not  be  again  presented  by  prayers  for  instruc- 
tions. 

2l  YHiere  an  employer  has  a  right  to  discharge 
an  employ^,  it  is  not  actionable  for  a  third  per- 
son to  induce  him  to  do  so. 

(Ed.  Note. — ^For  cases  in  point,  see  voL  94, 
Cent  Dig.  Master  and  Servant,  I  1286.] 

S.  One  of  two  corporations  having  the  same 
officers  is  not  liable  for  acts  of  such  officers  done 
in  the  discharge  of  their  duties  towards  the  oth- 
er corporation,  though  they  act  by  reason  of 
knowle^  derived  in  the  discharge  of  similar 
duties  ss  officers  of  the  first  corporation. 

On  rehearing.    Granted. 

For  former  report,  see  47  S.  B.  481. 

W.  G.  Means  and  Shepherd  &  Shepherd, 
for  petitioner.  Montgomery  &  Crowell,  M. 
B.  Stlc]mey«  and  Busbee  A  Bnsbee,  for  de- 
fendant. 

CONNOR,  J.  This  cause  Is  before  ns  upon 
a  petition  to  rehear  and  review  the  dedsion 
made  at  the  February  term,  1904.  The  writ- 
er of  this  opinion  was  thai  joined  by  Mr. 
Justice  WALKER  in  a  dissenting  opinion. 
The  majority  of  the  court,  after  bearing  a 
second  argument  upon  the  petition  to  re- 
hear, are  of  the  opinion  that  there  wag  error 
in  the  former  decision,  and  that  a  new  trial 
should  be  ordered.  In  the  opinion  written 
by  Mr.  Justice  MONTGOMERY  it  was  said: 
"Upon  Bamhardt's  testimony,  the  defendant 
could  have  asked  the  court  to  instruct  the 
jury  that,  as  the  contract  between  the  plain- 
tiff and  defendant  was  Indefinite  as  to  time, 
the  defendant  company  would  not  be  re- 
sponsible for  the  dlscharige  of  the  plaintiff 
because  of  knowledge  of  the  character  of  the 
plaintiff  and  of  his  conduct  at  the  defend- 
ant's mill  acquired  by  Bamhardt  as  assistant 
manager  of  both  mills.  But  no  such  request 
for  instruction  was  made  by  the  defendant." 
It  win  be  observed  that  the  plaintiff  testified: 
"At  Gibson  Mill  they  had  a  rtght  to  dis- 
charge me  at  night.  I  worked  by  the  day." 
The  defendant  at  the  conclusion  of  the  plaln- 
tilTs  testimony  demurred  to  the  evidence, 
and  at  the  conclusion  of  the  entire  testimony 
renewed  the  motion  to  dismiss.  These  mo- 
tions presented  every  phase  of  the  case  aris- 
ing upon  the  plaintifTs  evidence.  It  was  not 
necessary,  therefore,  to  again  present  them 
by  prayers  for  instruction.  There  was  noth- 
ing in  defendant's  evidence  aiding  the  defect 
in  plaintiff's  case  In  respect  to  the  terms  of 
employment.  If,  as  testified  by  plaintiff,  the 
Gibson  Mill  had  the  legal  right  to  discharge 
him  at  night>— that  his  contract  was  to  work 
by  the  day— it  is  not  easy  to  see  how  he  sui^ 
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talned  any  actionable  wrong  by  any  conduct 
of  the  defendant.  He  could  not  have  sued  the 
Gibson  Mill  for  discharging  him  at  the  end 
of  the  day.  How,  then,  can  he  sue  the  de- 
fendant company  for  procuring  the  Gibson 
Biill  to  do  something  which  it  had  the  legal 
right  to  do?  The  case  comes  clearly  within 
the  principle  announced  by  this  court  in 
Richardson  v.  R.  R.,  126  N.  a  100,  85  S.  B. 
285:  "Persuading  or  inducing  a  man,  with- 
out unlawful  means,  to  do  something  he  has 
a  right  to  do,  though  to  the  prejudice  of  a 
third  person,  gives  that  person  no  right  of 
action,  whatever  the  persuader's  motives  may 
have  been."  Pollock  on  Torts  (6th  Ed.)  p. 
317.  In  Haskins  v.  Royster,  70  N.  C.  601,  16 
Am.  Rep.  780,  Rodman,  J.,  quoting  the  opin- 
ion in  Walker  v.  Cronin,  107  Mass.  555,  says: 
''One  who  entices  away  a  servant,  or  induces 
him  to  leave  his  master,  may  be  held  liable 
in  damages  therefor,  provided  there  exists  a 
valid  contract  for  continued  service,  known 
to  the  defendant"  The  plaintiff  does  not  al- 
lege any  special  damage  other  than  loss  of 
wages.  As  he  had  no  contract  right  with 
the  Gibson  Mill,  it  is  clear  that,  conceding  his 
allegation  that  defendant  company  procured 
his  discharge,  It  did  him  no  actionable  wrong, 
because  there  was  no  interference  with  any 
legal  right  He  does  not  aver  that  he  was 
prevented  from  renewing  his  contract  of  serv- 
ice by  any  conduct  of  the  defendant,  and,  if 
he  had,  it  would  seem  that  no  right  of  action 
accrued  therefor.  "A  recent  decision  of  the 
Court  of  Appeals  that  procuring  persons,  not 
to  break  a  contract,  but  not  to  renew  expiring 
contract  at  make  a  fresh  contract,  may  be 
actionable,  if  done  maliciously,  without  any 
allegation  that  intimidation  or  other  unlaw- 
ful means  were  used,  is  now  overruled."  Pol- 
lock on  Torts,  816;  Temperton  v.  Russell,  1 
Q.  B.  716,  62  L.  J.  Q.  B.  412.  Clark,  J.,  In 
Richardson's  Case,  supra,  says:  "Upon  the 
plaintiff's  own  showing,  his  discharge  was 
within  the  right  of  the  defendant,  and  not 
wrongful,  and  malice  disconnected  with  the 
infringement  of  a  legal  right  cannot  be  the 
subject  of  an  action."  State  v.  Van  Pelt,  186 
N.  C.  633,  49  S.  E.  177. 

We  are  also  of  the  opinion  that  there  is  a 
total  absence  of  evidence  that  any  agent  or 
servant  of  the  defendant  company,  acting  as 
such,  and  within  the  scope  and  sphere  of  his 
duties,  procured  the  discharge  of  the  plain- 
tiff. The  case  is  peculiar,  in  that  the  de- 
fendant company  and  the  Gibson  Mill  had 
the  same  officers.  Certainly  this  cannot  have 
the  effect  of  placing  upon  the  defendant  com- 
pany liability  for  acts  done  by  Its  officers 
in  the  discharge  of  their  duties  towards  the 
Gibson  Mill,  although  they  may  have  pursued 
a  line  of  conduct  in  that  respect  by  reason  of 
knowledge  or  Information  derived  in  the  dis- 
charge of  similar  duties  as  officers  of  such 
mill.  A  corporation  acts  only  by  and  through 
its  agent,  and,  before  they  can  be  held  liable, 
the  alleged  wrongful  act  must  be  traced  to 
its  agents  while  acting  within  the  scope  of 
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their  employment  We  do  not  find  any  evi- 
dence In  this  case  that  Earnhardt,  In  his 
action  respecting  the  plaintiff,  was  acting  as 
the  agent  of  the  defendant  mill.  There  Is 
not,  as  was  said  in  the  dissenting  opinion 
heretofore,  any  evidence  that  any  officer,  serv- 
ant, or  agent  of  the  defendant  company  wrote 
any  letter  to  the  Gibson  Mill  in  regard  to 
discharging  the  plaintiff.  For  the  reasons 
given,  the  petition  must  be  allowed,  and  new 
trial  awarded. 
Petition  allowed. 


(138  N.  O.  259) 

In  re  MORRIS'  BSTATBL 
(Supreme  CSoart  of  North  Carolina.     May  2, 

1905.) 

•UCOESSION   TAX— NATtTBB   AND  70BM— URI- 
rOBMITT—GOLLECTIOH— STAT- 
UTES—VALI DITT. 

1.  Revenue  Act  1908  (Laws  1903,  p.  823,  e. 
247),  imposing  a  succession  tax  on  legacies,  is 
not  a  tax  on  property,  but  on  the  right  of  suc- 
cession, and  therefore  is  not  void  for  nonuni- 
form! ty. 

[Bd.  Note. — For  cases  in  pointy  see  voL  45, 
Gent  Dig.  Taxation,  I  1674.] 

2.  Revenue  Act  1903  (Law&  1903,  p.  823,  c 
247),  imposing  a  succession  tax,  Is  not  void  on 
the  ground  that  it  imposes  a  tax  on  personal 
property  only. 

8.  Act  1903,  p.  823,  c  247.  imposing  a  sne- 
ceesion  tax,  provides  (section  9,  p.  326)  that  the 
executor,  administrator,  or  trustee  paying  any 
legacy  or  distributive  share  subject  to  the  tax 
shall  deduct  the  rate  of  tax  prescribed  tiiere- 
f rom,  or,  if  the  legacy  is  not  payable  in  money, 
he  shall  demand  payment  of  the  tax  at  the  same 
rates  on  the  appraised  value  of  the  property* 
etc  Section  10,  p.  827,  provides  that  if  a 
legacy  subject  to  tax  is  given  for  life  or  a  term 
of  years  on  a  condition  or  contingency,  if  the 
same  be  money,  the  tax  shall  be  retained  on  the 
whole  amount,  otherwise  application  shall  be 
made  to  the  court  for  an  apportionment;  and 
section  11  declares  that,  whenever  the  legacy 
shall  be  charged  on  or  payable  from  real  estate, 
the  heir  or  devisee,  before  paying  the  same  to 
the  legatee,  shall  deduct  the  tax,  and  pay  the 
amount  so  deducted  to  the  executor  or  admin- 
istrator, provided  that  the  taxes  imposed  shall 
be  a  lien  on  the  personal  property  oi  the  estate, 
or  on  the  proceeds  arising  from  tiie  sale  of  such 
property,  until  paid;  and  section  15,  p.  328, 
provides  for  the  appointment  of  appraisers  to 
value  estates  subject  to  tax.  Held,  that  such 
provisions  for  the  enforcement  of  the  tax  were 
not  subject  to  constitutional  objection. 

4.  Where,  during  the  administration  of  an  es- 
tate subject  to  the  succession  tax,  testator's  ex- 
ecutors were  ordered  to  have  the  property  ap- 
praised, to  determine  the  amount  of  the  tax, 
they  were  bound  to  comply  with  such  order, 
notwithstanding  a  provision  of  the  will  direct- 
ing them  to  make  no  returns  of  testator's  prop- 
er^. 

Appeal  from  Superior  Ck>nrt,  Cabarrus 
Ck)unty;    W.  R.  Allen,  Judge. 

Proceedings  for  the  assessment  of  a  suc- 
cession tax  on  the  estate  of  P.  M.  Morris,  de- 
ceased. An  order  was  entered  requiring  the 
executors  to  file  an  account  within  10  days, 
trom  which  they  appeaL    Affirmed. 

This  is  a  proceeding  instituted  under  the 
revenue  act  of  1908  for  the  purpose  of  ascer- 
taining and  collecting  the  succession  or  in- 


heritance tax  on  legacies  bequeathed  by  the 
will  of  P.  M.  Morris.  The  court  made  the 
following  order:  **Thl8  cause  coming  on  to 
be  heard,  the  executors  of  P.  M.  Morris  ap- 
pear in  answer  to  the  order  of  Judge  G.  S. 
Ferguson,  and  file  a  written  motion  to  dis- 
miss the  petition;  and,  upon  consideration 
thereof,  it  is  ordered  and  adjudged  that  the 
motion  be  denied.  It  is  further  ordered  that 
said  executors  within  ten  days  file  with  the 
clerk  of  this  court  an  account  of  their  estate, 
showing  the  amount  to  which  the  distribu- 
tees and  legatees  of  said  estate  are  entitled." 
From  this  order  the  executors  appeaL 

W.  M.  Smith,  for  appellants. 

BROWN,  J.  We  are  inclined  to  think  this 
appeal  Is  premature,  but,  as  no  appearance 
has  been  made  or  brief  filed  In  this  court  on 
behalf  of  the  petitioner,  the  clerk  of  the  su- 
perior court,  and  no  such  point  made,  we 
will  pass  on  the  matter  of  law  presented  in 
the  brief  of  counsel  for  the  executors. 

1.  It  is  contended  that  the  act  of  1908  is 
unconstitutional  and  void  for  these  reasons: 
(a)  Because  it  impairs  the  value  of  Mrs. 
Caldweirs  legacy — she  being  a  lineal  de- 
scendant of  the  testator — ^In  that  under  the 
will  she  was  to  receive  |8»000,  and,  if  the  tax 
collector  Is  permitted  to  take  a  portion  of 
this  $8,000,  then  she  will  not  receive  all  the 
money  to  which  she  was  entitled.  G>)  Be- 
cause it  exempts  persons  receiving  less  than 
$2,000,  and  taxes  persons  receiving  over  $2,- 
000.  (c)  Because  it  exempts  real  estate  and 
taxes  personal  property.  In  this  case  Mr. 
Morris'  daughter,  Mrs.  Caldwell,  although 
she  only  received  $8,000,  in  truth  and  in  fact, 
under  the  act  as  drawn,  will  have  to  pay  a 
greater  tax  than  either  one  of  her  brothers, 
although  they  receive  many  times  as  much 
as  she  does,  because  theirs  Is  in  real  estate, 
and  hers  Is  in  personal  property,  (d)  Be- 
cause it  exempts  Mrs.  Morris,  the  mother, 
and  taxes  Mrs.  Caldwell,  the  daught^. 

The  inheritance  or  succession  tax  la  of 
very  ancient  origin.  It  is  no  new  invention 
of  the  legislative  power  for  the  purpose  of 
putting  money  In  the  public  coffers.  Gibbon, 
the  historian,  traces  its  origin  to  the  Em- 
peror Augustus,  and  says  it  was  suggested 
by  him  to  the  Senate  as  a  means  of  support- 
ing the  Roman  army;  that  it  was  imposed 
at  the  rate  of  5  per  cent  upon  all  legacies  or 
inheritances  above  a  certain  value,  but  that 
it  was  not  collected  from  the  nearest  rela- 
tives upon  the  father's  side;  and  that  the 
tax  was  the  most  fruitful  as  well  as  most 
comprehensive.  1  Gibbon's  Rome,  133; 
Encyc.  Brit.  (8th  Am.  Ed.)  65,  tit  rPaxa- 
tion."  It  was  called  "vlcesslma  hereditatum 
et  legatorum."  In  this  country  the  tax  Is 
variously  called  an  ''inheritance  tax,"  a  "leg- 
acy tax,"  a  ''transfer  tax,"  and  a  '^succession 
duty."  It  is  defined  as  follows:  "A  burden 
imposed  by  government  upon  all  gifts,  lega- 
cies, inheritances,  and  successions,  whether 
of  real  or  personal  property,  or  both,  or  any 
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interest  therein,  passing  to  certain  persons 
(other  than  those  specially  excepted)  by  will, 
by  intestate  law,  or  by  deed  or  instrument 
made  inter  vivos,  intended  to  take  effect  at 
or  after  the  death  of  the  grantor."  Dos 
Passes  (2d  Bd.)  i  2.  This  method  of  taxa- 
tion has  been  long  resorted  to  in  Bnropean 
countries,  and  was  introduced  into  Great 
Britain  by  Ix)rd  North  and  adopted  in  1780. 
Of  the  states  of  the  American  Union,  Penn- 
sylvania was  the  first  to  adopt  it,  in  1828, 
since  which  date  it  has  been  adopted  as  a 
means  of  governmental  support  by  a  great 
many  other  states.  As  a  means  of  raising 
revenue,  the  method  is  generally  commend- 
ed by  writers  on  political  economy.  Mills' 
Political  Economy,  bk.  6,  c.  82,  §  8.  It  is  gen- 
erally conceded  that  no  tax  can  be  less  bur- 
densome, and  interfere  less  with  the  indus- 
trial agencies  of  society.  Smith's  Wealth  of 
Nations,  883.  Mr.  Justice  Brewer,  of  the 
Supreme  0>urt  of  the  United  States,  in  writ- 
ing unofficially  on  the  subject,  says:  "I  have 
often  urged  this  method  of  taxation  as  one 
of  the  most  Just,  and,  if  it  were  graduated 
in  proporttbn  to  the  amount  of  property 
passing,  I  think  it  would  be  most  beneficial. 
It  would  tend  largely  to  prevent  the  accumu- 
lation of  property  in  a  family  line,  and  to 
work  that  distribution  which  is  for  the  in- 
terest of  all."  The  tax  has  been  imposed  by 
the  federal  government  as  a  means  of  war 
revenue,  and  sustained  by  our  highest  court 
Knowlton  v.  Moore,  178  U.  S.  41,  20  Sup.  Ct 
747,  44  L.  Bd.  980.  The  fallacy  in  the  argu- 
ment of  counsel  for  the  executors  is  in  assum- 
ing that  the  tax  is  a  tax  upon  property,  and 
therefore  should  be  uniform  and  levied  in 
conformity  with  the  requirements  of  the  (3on- 
stitntion.  If  we  conceded  his  premise,  we 
should  have  no  difficulty  in  arriving  at  his 
conclusion.  The  theory  on  which  taxation 
of  this  kind  on  the  devolution  of  estates  is 
based,  and  its  legality  upheld.  Is  clearly  es- 
tablished, and  is  founded  upon  two  princi- 
ples: (1)  A  succession  tax  is  a  tax  on  the 
right  of  succession  to  property,  and  not  on 
the  property  itself;  (2)  the  right  to  take 
property  by  devise  or  descent  is  not  one  of 
the  natural  rights  of  man,  but  is  the  creature 
of  the  law.  Should  the  supreme  law  abolish 
such  rights,  the  property  would  escheat  to 
the  government  or  fall  to  the  first  occupant 
The  authority  which  confers  such  rights  may 
Impose  conditions  upon  them,  or  take  them 
away  entirely.  Accordingly  It  is  held  that 
the  states  may  tax  the  privilege,  grant  ex- 
emptions, discriminate  between  relatives  and 
between  these  and  strangers,  and  are  not  pre- 
cluded from  the  exercise  of  this  power  by 
constitutional  provisions  requiring  uniformi- 
ty and  equality  of  taxation.  Neither  is  it 
necessary  to  the  validity  of  the  tax  that  the 
state  Constitution  should  contain  a  specific 
delegation  of  power  authorizing  the  Legisla- 
ture to  impose  such  taxation.  The  power  of 
the  Legislature  over  the  subject  of  taxation 
ts  absolute,  unless  restricted  by  the  Consti- 


tution of  the  state  or  nation.  Upon  the 
grounds  we  have  stated,  inheritance  or  suc- 
cession tax  laws  have  been  uniformly  held 
to  be  valid  and  to  infringe  no  constitutional 
provisions,  federal  or  state.  These  decisions 
have  been  made  by  the  Supreme  Court  of  the 
United  States^  and  by  all  the  highest  courts 
in  all  the  states  where  such  laws  have  been 
enacted.  The  authorities  are  collected  in 
Am.  &  Bug.  Bncyc  (2d  Bd.)  vol.  27,  p.  338, 
and  it  is  unnecessary  to  review  them.  They 
are  all  one  way.  In  our  own  state  the  con- 
stitutionality of  an  act  similar  in  many  re- 
spects to  that  of  1903  was  sustained  in  aa 
able  opinion  by  Justice  Rodman.  PuUen  v. 
(Commissioners,  68  N.  C.  381.  The  fact  that 
the  act  of  1889-70,  p.  297,  c  229,  applied  to 
real  and  personal  proper^  alike,  makes  no 
difference.  The  right  to  impose  the  tax  does 
not  depend  upon  the  nature  or  kind  of  prop- 
erty transferred.  Matter  of  Knoedler's  Bs- 
tate,  140  N.  Y.  377,  35  N.  B.  801,  and  cases 
cited  in  Am,  St  Bug.  Bncyc  (2d  Bd.)  voL  27, 
p.  843. 

2.  The  objections  urged  against  the  legis- 
lative method*  provided  for  the  ascertain- 
ment, computation,  and  collection  of  this  tax 
are  equally  untenable.  The  method  provided 
is  set  out  in  the  act  of  1003,  pp.  324-330,  c. 
247,  H  8-21,  inclusive.  No  provision  of  the 
Constitution  is  violated  in  the  remedy.  The 
statutory  provisions  have  been  strictly  fol- 
lowed in  this  proceeding,  and  under  them  his 
hcmor  had  full  power  to  make  the  order  ap- 
pealed from.  The  fact  that  the  testator,  in 
his  will,  directed  his  executors  not  to  make 
any  returns  of  his  property,  cannot  be  per- 
mitted to  have  the  effect  of  nullifying  "the 
law  of  the  land."  It  is  the  duty  of  the  ex- 
ecutors to  obey  the  order;  otherwise  they 
would  incur  the  penalties  for  contempt  It 
is  the  plain  duty  of  the  clerk  to  compute  and 
adjudge  the  amount  of  tax  due,  and  to  col- 
lect the  same,  and  pay  it  to  the  State  Treas- 
urer, as  required  by  law.  It  is  not  proper 
or  necessary  for  this  court  on  this  appeal  to 
adjudicate  the  amount  of  tax  to  be  levied 
upon  the  legacies  given  in  the  will.  It  is  the 
duty  of  the  clerk  to  have  the  appraisement 
made,  if  necessary,  under  section  15  (page 
328)  of  the  act  cmd  to  ascertain  and  declare 
the  amount  of  the  tax  to  be  paid.  From  a 
final  order  determining  the  same,  an  appeal 
is  provided  for  by  the  act 

Affirmed. 

(U8  N.  C.  811) 

CITY  OF  HICKORY  v.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.    May  9, 

1905.) 

TRIAL — N  ON  SUIT — ^EFFECT. 

Where  plaintiff,  in  deference  to  an  adverse 
intimation  from  the  court  submits  to  a  nonsuit 
and  appeals,  he  is  not  ^titled,  on  secoring  a 
reversal,  to  judgment  in  his  favor  on  the  cer- 
tificate of  the  appellate  court,  but  must  under- 
go a  trial  de  novo,  unaffected  by  the  proceedings 
on  the  first  trial  and  appeal,  except  so  far  as  the 
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le^  principle  settled  by  the  appellate  court  ie 
applicable  to  the  facte  establisned  on  the  new 
triaL 

Appeal  from  Superior  Oourt»  Catawba 
County;   Webb,  Judge. 

Suit  for  injunction  by  the  dty  of  Hickory 
against  the  Southern  Railway  Company. 
From  a  judgment  for  plalntifF,  defendant  ap- 
peals.   Reversed. 

See  40  S.  B.  202. 

Civil  action  before  Webb,  J^  at  February 
term,  1905,  of  Catawba  superior  court  De- 
fendant appealed.  This  is  an  action  by  the 
city  of  Hickory  against  the  Southern  Rail- 
way Company  for  an  injunction  to  restrain 
it  from  erecting  a  platform  or  any  other 
structure  on  the  land  in  said  city,  the  bound- 
aries of  which  are  described  in  a  deed  from 
Henry  W.  Robinson  to  the  Western  North 
Carolina  Railroad  Company  dated  March  10, 
18S0,  which  deed  was  executed  as  a  substi- 
tute for  a  prior  lost  deed  of  the  same  pur- 
port, dated  May  2B,  1869;  the  contention  of 
the  plaintiff  being  that  hf  the  terms  of  the 
said  deeds  the  Western  North  Carolina  Rail- 
road Company,  predecessor  of  the  def  aidant, 
held  the  said  land  in  trust  for  the  uses  and 
purposes  spedfled  therein.  A  trial  of  the 
case  was  had  before  Judge  Neal  at  May 
term,  1904,  at  which  much  testimony  both 
oral  and  documentary  was  introduced.  The 
court  submitted  without  objection  to  the  Ju- 
ry the  following  issues:  **(1)  Is  the  defend- 
ant in  this  action  a  trustee  for  the  plaintiff 
of  the  land  described  in  the  complaint,  and 
does  it  hold  the  same  in  trust  not  to  be  built 
upon  or  occupied  by  either  party?  (2)  Is  the 
defendant's  claim  to  the  land  described  In 
its  alleged  deed,  and  not  actually  occupied  by 
the  defendant,  barred  by  the  statute  of  lim- 
itations? (8)  Is  the. defendant  in  the  lawful 
possession  of  the  land  covered  by  the  plat- 
forms described  in  the  fifth  paragraph  of 
the  complaint?  (4)  Does  the  defendant  so 
maintain  Its  present  freight  depot  as  to  con- 
stitute a  nuisance  to  the  plaintiff's  citizens 
and  the  public  generally?  (5)  If  the  defend- 
ant is  permitted  to  enlarge  the  present  de- 
pot as  contended  by  the  plaintiff,  will  such 
enlargement  and  extension  constitute  a  nui- 
sance to  the  plaintiff  and  the  public  gener- 
ally r 

It  was  agreed  by  counsel  as  follows:  "In 
order  to  save  the  submission  of  a  great  num- 
ber of  issues,  and  at  the  same  time  present 
the  cause  for  Intelligent  decision,  it  Is  agreed 
that  the  court  may  find  certain  facts  deemed 
necessary  by  the  parties."  The  presiding 
Judge  thereupon  found  certain  facts,  which 
are  set  out  in  the  former  case^  and  the  sub- 
stance of  which  is  stated  in  the  report  of 
the  case  at  a  former  term.  137  N.  C.  189, 
49  S.  El  202.  Briefly  stated,  these  findings 
were  as  follows:  (1)  The  location  of  the 
Western  North  Carolina  Railroad  in  1859  at 
the  place  where  Hickory  now  Is,  and  the 
continuous  use  and  possession  of  the  station 
house  and  the  operation  of  the  road  ever 


since  that  time.  (2)  The  sparse  settlement  of 
the  place  at  that  time,  and  the  Incorporation 
and  growth  of  Hickory  as  a  tovm.  (8)  The 
execution  of  the  deed  by  Robinson  to  the 
railroad  company  in  May,  1859,  registered 
May  18,  1904,  which  conveyed  the  land  to 
the  latter  **tor  the  purpose  of  a  public  square 
around  the  depot  for  the  free  and  common 
use  of  both  the  railroad  and  the  town  of 
Hickory,  not  to  be  built  upon  or  exclusively 
occupied  by  any  one  to  the  exclusion  of  the 
public  as  a  free  common."  (4)  The  execu- 
tion of  the  deed  of  March  10,  1880,  in  place 
of  the  former  deed,  which  had  been  lost,  reg- 
istered April  17,  1880,  including  the  defend- 
ant's roadbed  and  station  house  now  in  con- 
troversy. (5)  Indorsement  of  James  W.  Wil- 
son, president  of  the  railroad  company, 
namely,  ''The  original  deed  having  been  de- 
stroyed without  record,  this  deed  is  accepted 
In  lieu  thereof."  (0)  Minute  book  of  the  rail- 
road company  of  March,  1870,  to  May,  1880, 
showing  that  there  had  been  no  authority 
conferred  on  W11s<mi  to  accept  the  deed,  and 
no  ratification  of  his  act  (7)  The  charter  of 
the  railroad  company  (Acts  1854-^  pi  257, 
c.  228). 

Upon  the  evidence,  and  upon  the  findings, 
also,  as  we  suppose,  though  it  is  not  ao  stat- 
ed, the  plaintiff  prayed  for  certain  instruc- 
tions to  the  Jury,  which  were  refused.  The 
court  then  intimated  adversely  to  the  plain- 
tiff upon  the  evidence,  findings,  and  issues,  in 
deference  to  which  intimation  the  plaintiff 
submitted  to  a  nonsuit  and  appealed.  At 
the  last  term  of  this  court  the  case  vras 
heard,  and  the  contentions  of  the  iNirties 
were  fully  discussed  by  Justice  DOUQI^AS 
in  an  opinion  written  for  the  court.  We 
then  decided  that  there  was  errcnr,  and  re- 
manded the  case.  At  the  last  trial  in  tb» 
superior  court  the  plaintiff,  upon  the  certifi- 
cate of  this  court,  moved  for  Judgment  ac- 
cording to  the  prayer  of  the  complaint 
which  motion  was  granted,  and  a  Judgment 
entered  perpetually  enjoining  the  defoidant 
''from  erecting  any  building,  platform,  or 
any  other  structure  whatsoever,  or  any  part 
thereof,"  on  the  said  land.  Defendant  ex- 
cepted and  appealed. 

S.  J.  Brvln,  for  appellant  T.  M.  Hufham, 
Self  &  Whitener,  and  B.  B.  Cline^  for  appel- 
lee. 

WALKER,  J.  (after  stating  the  case).  We 
are  unable  to  see  upon  what  ground  the 
plaintiff  was  entitled  to  Judgment  in  the 
court  below,  in  the  then  state  of  the  cause, 
without  a  new  trial  by  a  Jury.  When  the 
court  intimated  an  opinion  which  was  ad- 
verse to  the  plaintiff,  and  it  withdrew  from 
the  court  by  submitting  to  a  nonsuit  if  there 
was  error  In  that  intimation  th^e  was  only 
one  way  this  court  could  correct  it  and  re- 
store the  plaintiff  to  its  right  and  that  was 
by  granting  another  trial,  wlien  the  trial 
must  be  de  novo.  All  that  was  done  up  to 
the  time  of  the  nonsuit  goes  tor  nothing,  and 
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fhe  case  must  be  retried  from  the  beginning. 
Tbis  was  evidently  the  view  we  took  of  tbe 
matter  at  the  former  hearing  In  this  court, 
as  the  concluding  words  of  Justice  DOUG- 
LAS show:  "As  the  facts  are  now  presented 
to  us,"  the  plaintiff  was  entitled  to  the  relief 
demanded,  which  clearly  Implies  that  the 
facts  might  be  presented  differently  at  th^ 
next  trial;  and  this  Is  utterly  Inconsistent 
with  the  plaintiff's  present  contention,  that 
it  was  entitled  to  judgment  according  to  the 
prayer  of  the  complaint,  upon  the  certlH- 
cate  of  this  court,  and  without  any  trial  at 
all,  because  the  judge  had  made  certain  flnd- 
ings  which  were  in  themselyes  sufficient  as 
the  basis  of  such  a  judgment  Counsel  have 
cited  us  to  no  authority  to  sustain  the  con- 
tention, and  we  are  quite  sure  that  the  mat- 
ter has  been  decided  the  other  way,  as  will 
presently  appear.  ''Whenever  In  the  prog-< 
ress  of  a  cause  the  plaintiff  perceives  that 
the  judge  or  the  Jury  are  against  him,  or 
that  he  will  on  a  future  occasion  be  able  to 
establish  a  better  case,  he  may  elect  to  be 
nonsuited."  Bank  v.  Stewart,  93  N.  O.  402. 
Plaintiff  chose  to  withdraw,  rather  than 
risk  the  judgment  of  the  court,  or  test  the 
correctness  of  its  opinion  upon  the  law  of 
his  case  by  exception  thereto  and  an  appeal 
to  this  court  When  it  refused  to  prosecute 
the  cause  any  further,  it  thereby  agreed 
that  all  that  had  been  done  should  be  an- 
nnlled,  with  the  reservation  of  the  single 
question  as  to  its  right  in  law  to  re-enter 
the  court,  and  prosecute  its  action  anew, 
and  subject  to  the  opinion  of  this  court  upon 
that  point  alone.  The  law  will  not  give  the 
plaintiff  two  chances.  When  the  court  gives 
an  intimation  which  he  thinks  imperils  his 
success,  and  he  wishes  to  have  the  court  re- 
viewed and  its  error  corrected,  he  may  with- 
draw by  submitting  to  be  nonsuited,  so  that 
he  will  not  be  concluded  by  a  judgment  upon 
the  merits,  and  may  come  back  into  court 
again  and  present  a  better  case;  but  he  for- 
feits thereby  all  light,  if  the  judgment  is 
reversed,  to  have  the  new  trial  commence 
where  the  court  left  off.  •  In  order  to  avail 
himself  of  any  such  privilege,  he  must  try 
his  ca&  upon  the  merits  to  final  judgment 
and  not  even  then  will  he  be  entitled  in  all 
cases  to  that  advantage.  When  a  nonsuit 
is  taken  in  deference  to  an  advise  ruling 
which  is  reversed  on  appeal,  a  new  trial  Is 
awarded,  and  at  the  next  trial  the  parties 
must  start  even;  each  having  an  equal  right 
with  the  other  to  present  his  entire  case  de 
novo  in  a  better  light  It  has  been  said  that 
''a  nonsuit  is  but  like  the  blowing  out  of  a 
candle,  whl<di  a  man  at  his  own  pleasure 
may  light  again."  This  is  an  apt  illustration, 
but  it  does  not  mean  that  the  plaintiff  may 
re-enter  the  court  when  he  has  once  aban- 
doned the  further  prosecution  of  his  case, 
and  avail  himself  of  what  had  already  been 
done  at  the  former  trial.  That  he  will  be 
entitled  to  the  full  benefit  of  the  legal  prin- 
ciple settled  by  the  appellate  tribunal,  if  he 


,  has  been  driv^i  to  a  nonsuit  and  appeals, 
and  that  his  adversary  will  be  concluded 
by  It,  so  far  as  it  is  applicable  to  the  facts 
as  established  at  the  next  trial,  is  undeni- 
able, but  this  is  all  he  has  accomplished.  He 
cannot  enjoy  any  greater  advantage  other- 
wise than  if  he  had  taken  n  voluntary  non- 
suit, and  brought  a  new  suit  for  the  same 
cause  of  action.  It  was  at  one  time  a  ques- 
tion whether  a  plaintiff  could  submit  to  a 
nonsuit  and  appeal,  but  this  has  been  settled 
in  his  favor,  with  the  limitation,  however, 
that  upon  a  reversal  of  the  trial  comrt  he  is 
only  entitled  to  a  trial  of  the  whole  case  de 
novo.  But  we  think  the  very  question  pre- 
sented in  this  case  has  been  decided  by  this 
court  contrary  to  plaintiff's  contention.  In 
Benbow  v.  Bobbins,  71  N.  C.  838,  plaintiff 
brought  his  action  to  have  defendant  en- 
joined froin  using  an  easement  in  excess  of 
his  right  therein.  The  parties  waived  a  jury 
trial,  and  consented  that  the  court  might  find 
the  facts,  which  was  done.  The  court,  upon 
Its  finding  of  facts,  decided  that  plaintiff's 
cause  of  action  was  barred  by  the  statute  of 
limitations,  and  he  excepted  and  appealed. 
This  court  reversed  the  ruling  and  judg- 
ment, certifying  only  to  the  court  below  (as 
in  our  case)  as  follovm:  '^There  is  error. 
Judgment  reversed."  At  the  next  trial  in 
the  court  below  the  plaintiff  contended  that 
the  case  should  not  be  tried  anew,  but  *'that 
the  parties  were  bound  by  the  finding  of 
facts  at  the  former  trial,  which  were  in  fa- 
vor of  plaintiff."  The  court  was  of  this 
opinion,  and  gave  judgment  for  plaintiff. 
Defendant  excepted  and  appealed.  This 
court  held  that  the  court  below  erred  in  its 
ruling.  The  court  says:  ••Whether  a  trial 
of  facts  is  by  a  jury  or  by  the  court,  if  it 
appears  that  the  finding  was  infiuenced  by 
misdirection  or  misconception  of  the  law,  a 
new  trial  will  be  granted  by  this  court  on 
appeal.  And  In  such  case  the  former  trial 
goes  for  nothing.  And  where  the  first  trial 
has  by  consent  of  parties  been  by  the  court 
the  second  trial  must  be  by  jury,  unless 
there  be  a  new  agreement  that  the  court 
may  try."  Benbow  v.  Bobbins^  72  N.  C. 
422.  The  court  then  directed  that  a  venire 
de  novo  be  awarded.  Two  cases — ^the  one 
we  have  dted  and  the  case  at  bar — could 
scarcely  be  more  alike  in  their  facts  and  in 
the  crucial  point  Involved.  Benbow  v.  Bob- 
bins, as  reported  in  72  N.  C.  422,  was  dted 
and  approved  in  Isler  v.  Koonce,  83  N.  O. 
56,  upon  a  substantially  similar  state  of 
facts.  The  difference  In  the  two  cases  is 
that  In  Isler  v.  Koonce  the  court  below  over- 
ruled the  plalntlff*s  motion  for  judgment,  and 
granted  a  trial  de  novo,  and  even  allowed 
new  parties  to  be  made,  whereas  in  our  case 
the  court  granted  plaintiff's  motion  for  judg- 
ment The  ruling  In  that  case  was  sustained 
by  this  court,  which  held  that  where  a  judg- 
ment is  reversed  the  parties  are  remitted 
to  their  original  right  to  have  a  trial  by 
jury,  although  the  parties  had  at  the  former 
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trial  waived  a  jury,  and  agreed  that  the 
Judge  might  try  the  case.  Referring  to  Ben- 
bow  Y.  Robbins,  supra,  the  court,  by  Justice 
Diliard,  says:  "There,  after  the  reversal  of 
a  Judgment  in  favor  of  the  defendant  on  a 
trial  of  the  facts  and  law  by  the  court,  the 
plaintiff,  conceiving  himself  entitled  to  stand 
upon  the  advantage  of  the  facts  which  had 
been  found  by  tlie  Judge,  procured  Judgment 
to  be  entered  In  his  favor,  and  on  appeal  to 
this  court  that  Judgment  was  reversed,  as 
reported  in  72  N.  G.  422.  And  then,  after 
setting  forth  the  grounds  on  which  the  Judg- 
ment in  that  particular  case  was  held  er- 
roneous, the  court  lays  down  the  general 
rule  that,  *where  the  first  trial  has  by  con- 
sent been  by  the  court,  the  second  trial  must 
be  by  a  Jury,  unless  there  be  a  new  agree- 
ment that  the  court  may  try.'  This  sustains 
the  Judge  below  on  the  first  point  of  error 
assigned  by  the  appellant,  and  precludes  the 
necessity  of  any  further  discussion  as  to 
that  matter.'*  The  principle  of  these  cases 
was  approved  in  McMillan  v.  Baker,  92  N. 
0.  110,  and  also  asserted  In  Mitchell  v.  Ban- 
non,  10  111.  App.  340,  citing  Ghlckcring  v. 
Falles,  29  111.  294.  See,  also,  Gott  v.  Judge, 
42  Mich.  625,  4  N.  W.  529;  Dows  v.  Swett, 
127  Mass.  364.  The  cases  cited  by  the  learn- 
ed counsel  for  the  plaintiff  in  the  argument 
before  us  are  not  In  point  They  might, 
perhaps,  have  applied  if  the  case  had  been 
tried  upon  its  merits  to  a  final  determination, 
and  an  appeal  taken  from  the  Judgment  of 
the  court,  but  such  is  not  the  case  here.  The 
plaintiff  did  not  ask  for  Judgment  upon  the 
facts  found,  even  if  this  is  a  case  where  he 
was  entitled  to  snch  Judgment,  but  he  with- 
drew his  case  from  the  court;  and  the  only 
remedy  for  the  correction  of  any  error  com- 
mitted by  the  court  below  is  a  new  trial, 
when  the  plaintiff  will  be  permitted  to  prove 
its  case  by  the  same  or  by  other  and  more 
convincing  testimony,  if  such  is  needed,  and 
the  defendant  will  have  the  same  privilege 
in  respect  to  Its  defense,  the  rights  of  the 
parties  being  equal  and  reciprocal.  The 
court  below  will  proceed  with  the  trial  of 
the  Issues  raised  by  the  pleadings  Just  as  if 
there  had  been  no  trial  before  the  court  and 
a  Jury,  applying  the  law  of  the  case  as  set- 
tled by  this  court  in  its  former  opinion  so 
far  as  it  may  be  applicable  to  the  case  as 
newly  developed.  It  may  be  that  the  next 
trial,  in  view  of  our  decision  at  the  last 
term,  should  lead  to  a  particular  result,  as 
argued  by  the  plaintilTs  counsel;  but  we 
cannot  see  that  it  certainly  will  do  so,  with- 
out knowing  what  the  facts  will  be,  as  then 
found  by  the  Jury  or  by  the  court,  if  a  Jury 
trial  is  again  waived,  and  we  have  no  right 
to  conjecture  as  to  what  they  will  be.  Mc- 
Millan V.  Baker,  supra.  New  and  essential- 
ly different  proof  may  be  Introduced  by  the 
respective  parties,  and  the  legal  aspect  of 
the  case  may  be  entirely  changed. 

Our  conclusion  in  this  appeal  accords  with 
the  result  we  reached  at  the  last  term,  as 
will   clearly   appear,   we   think,    from   the 


opinion  of  the  learned  Justice  who  then  spoke 
for  the  court 

There  was  error  In  the  ruling  of  the  court 
The  Judgment  will  be  set  aside,  and  a  new 
trial  awarded. 

Error. 


(ISS  N.  C.  '300) 

LATTA  MARTIN  PUMP  CO.  v.  SOUTHERN 

RY.  00. 

(Supreme  Court  of  North  Carolina.    May  9, 

1905.) 

OABBIEBS — OVEBGHABOES    ON    FBEIOBT— BVI- 
DERCB— 6XTFFICIENCT— STATUTB — 
CONSTBUOTIOR. 

1.  Under  Acts  1903,  p.  999,  c.  590,  H  1,  2, 
prescribing  penalties  for  making  overcharges  on 
freight,  the  question  whether  there  has  b^  an 
overcharge  depends  on  whether  the  amount  ex- 
acted is  in  excess  of  the  rates  appearing  in  Uie 
printed  tariff  of  said  company  or  more  than  is 
allowed  by  law,"  and  in  an  action  for  the  pen- 
alties the  mere  unsworn  declaration  of  defend- 
ant's agent  that  there  was  an  overdiarge  on  the 
goods  is  insufficient  to  sustain  a  finding  of  an 
overcharge. 

2.  A  shipment  originating  on  a  railroad  in  an- 
other state  was  made  on  a  bill  of  lading  acc<Mn- 
panying  the  goods  specifying  the  shipment  as  a 
certain  number  of  pounds  and  at  a  certain  rate 
per  hundred,  and  a  domestic  road  collected  only 
the  rate  specified  in  the  bill  of  lading.  HM 
not  evidence  of  an  overcharge  by  the  domestic 
road  within  Acts  1903,  p.  999,  c.  590,  H  1,  2, 
prescribing  penalties  for  overcharges  on  freight 

Appeal  from  Superior  Court,  Catawba 
County;  Webb,  Judge. 

Action  by  the  Latta  Martin  Pump  Com- 
pany against  the  Southern  Railway  Company. 
BYom  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Civil  action  to  recover  a  penalty  under 
chapter  590,  §§  1,  2,  p.  999,  Acts  1903,  for 
making  overcharges  on  freight  The  court 
submitted  the  following  Issues:  *'(1)  Did  de- 
fendant demand,  collect,  and  receive  from 
plaintiff  an  overcharge  of  freight  on  ship- 
ment of  iron  fittings  delivered  to  plaintiff 
by  defendant  on  August  29th,  1903?  Ans. 
Yes.  (2)  Did  plaintiff  file  with  the  agent  of 
defendant  company  a  written  demand,  sup- 
ported by  a  paid  freight  bill  and  the  original 
bill  of  lading,  or  a  duplicate  thereof 4^  on  the 
31st  day  of  August,  1903?  Ans.  Yes.  (3) 
What  Is  the  amount  of  penalty  which  plain- 
tiff Is  entitled  to  recover  of  defendant?  Ans. 
$100.  (4)  Were  the  goods  for  which  freight 
was  charged  and  paid  over,  for  which  over- 
charge is  claimed,  shipped  from  Chicago,  111., 
over  the  Pittsburg,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company,  and  other  con- 
necting lines,  to  the  city  of  Hickory,  North 
Carolina?  Ans.  Yes.  (5)  Was  said  ship- 
ment of  goods  on  bill  of  lading  Issued  by  the 
Pittsburg,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company,  specifying  said  shipment 
as  1,260  pounds,  at  a  specified  freight  rate 
of  $1.06  per  hundred  pounds?  Ans.  Yes. 
(6)  Did  the  defendant  collect  only  at  said 
rates  at  $1.06  per  hundred  pounds?  Ans. 
Yes.  (7)  Did  the  goods  come  to  the  hands 
of  defendant  as  one  of  said  common  earileri 
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at  some  intermediate  point,  and  did  defend- 
ant transport  same  to  Hickory,  N.  O.,  and 
deliver  same  to  the  consignee,  the  plalntUi; 
upon  payment  l)y  plaintiff  of  the  amount 
specified  in  the  hill  of  lading  issned  hy  the 
Pittsbnrg,  Cincinnati,  Chicago  ft  St  Louis 
Railway  Company?  Ans.  Yes,"  From  a 
Judgment  for  plaintiff  the  defendant  appeals. 

Self  &  Whltener,  for  plalntlfl.  8.  J.  Bryln, 
for  defendant 

BROWN,  J.  The  goods  on  which  it  was 
contended  there  was  an  overcharge  of  $6.30 
consisted  of  1,260  pounds  of  iron  valves  ship- 
ped from  Chicago,  111.,  to  the  plaintiff  at 
Hickory,  N.  C,  on  a  bill  of  lading  Issued  at 
Chicago  hy  the  Pittsburg,  Cincinnati,  Chi- 
cago &  St.  Louis  Railway  Company,  which 
specified  the  weight  of  the  shipment  at  1,260 
pounds  and  the  freight  rate  at  $1.06  per  hun- 
dred pounds;  making  a  total  charge  of 
$13.36.  These  goods  were  transported  over 
the  line  of  this  road  and  other  connecting 
carriers,  came  into  the  hands  of  the  defend- 
ant company  at  some  intermediate  point, 
and  were  transported  by  the  defendant  to 
Hickory,  N.  C,  and  there  delivered  to  the 
consignee,  the  Latta  Martin  Pump  Company, 
upon  payment  of  the  amount  specified  in  the 
bill  of  lading  Issued  at  Chicago.  The  plains 
tiff  contended  that  there  was  an  overcharge 
of  $6.30.  Why  there  was  an  overcharge, 
how,  or  in  what  respect,  does  not  appear. 
There  was  no  testimony  as  to  the  amount 
of  the  overcharge;  no  tariff  of  any  road 
being  offered,  and  no  statute  fixing  the  rate. 
The  only  evidence  offered  on  this  point  was 
the  declaration  of  the  agent  at  Hickory  that 
there  was  an  overcharge.  This  was  object- 
ed to  on  the  ground  that  it  was  incompetent; 
that  it  was  a  mere  opinion;  that  the  printed 
tariff  of  rates  was  the  best  evidence.  The 
defendant  also  contended  that  chapter  590,  p. 
999,  Acts  1903,  should  not  be  so  construed 
as  to  apply  to  the  facts  of  this  case,  and,  if 
so  construed  as  to  apply  to  shipments  from 
other  states,  it  would  amount  to  a  regula- 
tion of  commerce  among  the  states,  and  is 
void  under  the  Constitution  of  the  United 
States,  art  1,  $  8. 

It  is  unnecessary  for  us  to  pass  upon  the 
doubtful  competency  of  the  agent's  declara- 
tions. It  is  sufficient  to  hold  that  they  are 
a  mere  expression  of  opinion  as  to  a  matter 
which  may  be  a  question  of  law  and  fact 
Under  the  act  of  1903  the  question  whether 
there  was  an  overcharge  depended  upon  the 
fact  whether  the  amount  exacted  for  the 
transportation  of  the  goods  was  in  excess  of 
the  "rates  appearing  In  the  printed  tariff  of 
said  company  or  more  than  is  allowed  by 
law."  The  printed  tariff  or  the  law  fixing 
the  rate,  if  there  be  any,  is  therefore  the 
best  evidence  as  to  whether  there  has  been 
an  overcharge  or  not  The  declaration  of  the 
agent  was  a  mere  opinion,  and  proves  noth- 
ing. The  question  whether  there  is  or  is  not 
an  overcharge  depends  upon  evidence  as  to 


the  rate  exacted  for  transportation  and  the 
rate  fixed  by  the  printed  tariff  or  the  law. 
From  such  evidence  the  law  infers  that  there 
was  or  was  not  an  overcharge.  The  court 
permitted  the  unsworn  declarations  of  the 
agent  to  decide  this  matter,  which  was  the 
very  question  to  be  determined  by  the  jury 
under  the  first  issue.  In  this  there  was  er- 
ror. Under  the  fifth  issue  the  jury  have 
found  as  a  fact  that  the  shipment  of  goods 
was  made  originally  upon  the  Pittsburg,  Cin- 
cinnati, Chicago  dc  St  Louis  Railway  Com- 
pany, upon  a  bill  of  lading  which  accompa- 
nied the  goods,  specifying  the  shipment  as 
1,260  pounds,  at  a  specified  freight  rate  of 
$1.06  per  hundred  pounds,  and  In  response 
to  the  sixth  issue  the  jury  have  found  that 
the  defendant  collected  only  the  freight  rate 
specified  upon  the  bill  of  lading  which  ac- 
companied the  goods  from  Chicago.  We  are 
of  opinion  that  there  is  no  evidence  presented 
In  the  record  upon  which  the  plaintiff  can 
recover. 

It  Is  unnecessary  for  us  to  determine  the 
Interesting  constitutional  question  so  ably 
and  elaborately  discussed  In  the  brief  of  de- 
fendant's *  counsel. 

New  trlaL 

(US  N.  C.  804) 

MOORB  V.  AMERICAN  INDUSTRIAL  CO. 

et  al. 

(Supreme  Court  of  North  Carolina.    May  0, 

1905.) 

ICBOHANIOB'    LIBNS— LIEN    OW    I.ABOBEBS— WHO 

ABS  I.ABOBEIIS. 

A  superintendent  of  a  mill,  whose  duties  con- 
sist in  overseeing  the  milling  operations,  con- 
ducting a  commissary  store,  and  keeping  the 
books,  and  who  does  not  perform  any  manual 
labor,  1b  not  a  "laborer"  within  Const,  art  14, 
§  4,  requiring  the  General  Assembly  to  enact 
legislation  giving  mechanics  and  laborers  a  lien 
on  the  subject-matter  of  their  labor,  and  does 
not  perform  '*labor"  within  Code,  S  1255,  which 
carries  the  provisions  of  the  Constitution  into 
effect. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  U  129,  130.] 

Appeal  from  Superior  Court,  Caldwell 
County;  McNeill,  Judge. 

Suit  by  C.  P.  Moore  against  the  American 
Industrial  Company  and  another  for  the  re- 
covery of  a  tract  of  land  and  to  remove  an  al- 
leged ciijAm  or  mortgage  held  upon  the  same 
by  the  defendant  Samuel  Newman.  The  de- 
fendant company  owned  the  tract  of  land  in 
controversy,  and  had  executed  a  mortgage 
on  the  20th  of  December,  1895,  to  Samuel 
Newman,  securing  a  debt  for  |6,000,  and  con- 
veying three  tracts  of  land,  which  is  the  land 
in  controversy  in  this  action.  A  jury  trial 
was  waived,  and  the  court  found  the  fact& 
From  his  honor's  findings  of  fact  it  appears 
that  the  defendant  company  became  indebt- 
ed to  the  plaintiff  for  certain  services  rendeiv 
ed  by  him  in  the  sum  of  $104.90,  for  which 
plaintiff  recovered  Judgment  on  the  14th  of 
August,  1890.  Bxecution  was  issued,  and 
under  it  the  sheriff  sold  th«  land  la  €oatio* 
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veny  on  the  first  Monday  In  February,  1002, 
at  wUch  sale  tbe  plaintiff  became  the  pnr- 
chaser,  and  received  a  deed  therefor  from 
the  sheriff  of  Caldwell  county.  From  the 
judgment  rendered  by  his  honor  the  plaintiff 
appeals.    Affirmed. 

W.  0.  Newland  and  S.  J.  Brwin,  for  appel- 
lant.   Lawrence  Wakefield,  for  appelleea. 

BROWN,  J.  It  is  contended  by  the  plain- 
tiff as  follows:  (1)  That  the  mortgage  was 
improperly  executed;  (2)  that  the  defendant 
Samuel  Newman  was  an  incorporator  and 
stockholder  of  the  defendant  company;  and 
(3)  that  the  mortgage  was  Toid  as  against 
the  plaintilTs  debt  under  section  1255  of  the 
Code,  because  the  plaintiff's  Judgment  was 
obtained  for  "Iab<Hr  performed"  for  the  de- 
fendant company.  We  agree  with  his  honor 
that  the  words  "labor  performed,*'  as  used 
In  section  1255  of  the  Code,  do  not  embrace 
such  services  as  were  rendered  by  the  plain- 
tiff to  the  defendant  company,  and  for  which 
he  recovered  Judgment  set  out  in  the  record, 
and  under  which  the  land  was  sold.  The 
findings  of  fact  by  his  hon<Hr  necessary  to  a 
determination  of  this  appeal  are  as  follows: 
"Fourth.  I  further  find  that  In  the  early  part 
of  the  year  1896  the  plaintiff,  C.  P.  Moore, 
was  employed  by  the  said  corporation  as  its 
superintendent  or  agent,  and  that  as  such 
agent  or  superintendent  the  plaintiff  employ- 
ed hands  for  it  and  operated  its  sawmill  in 
the  manufacture  of  lumber,  conducting  a 
commissary,  where  the  hands  were  supplied 
with  goods;  that  the  said  Moore  kept  the 
books  of  the  corporation,  and  had  the  gen- 
eral oversight  and  management  of  said  hands 
and  of  the  conduct  and  management  of  the 
said  business  of  said  corporation  at  said  lum- 
ber plant,  but  did  not  work  with  his  hands, 
or  perform  any  manual  labor,  having  merely 
the  control  and  direction  of  the  hands."  The 
word  "labor"  in  legal  parlance  has  a  well- 
defined,  understood,  and  accepted  meaning. 
It  implies  continued  exertion  of  the  more 
onerous  and  inferior  kind,  usually  and  chief- 
ly consisting  in  the  protracted  ex^tion  of 
muscular  force.  "Labor  may  be  business, 
but  it  is  not  necessarily  so,  and  business  is 
not  always  labor.  In  legal  significance  labor 
implies  toil;  exertion  producing  weariness; 
manual  exertion  of  a  toilsome  nature." 
Bloom  V.  Richards*  2  Ohio  St.  387.  In  Eng- 
lish statutes,  and  in  the  construction  placed 
upon  them  by  the  English  courts,  this  term 
is  generally  understood  to  designate  a  serv- 
ant employed  In  some  manual  occupation. 
In  Cook  V.  Tramway  Co.,  18  Q.  B.  Div.  684,  in 
speaking  of  the  definition  of  a  laborer  as  used 
in  the  English  employer's  liability  act.  Smith, 
J.,  says:  "The  expression  used,  it  should  be 
noted,  is  not  ^manual  work,'  but  'manual  la- 
bor.' Many  occupations  involve  the  former, 
but  not  the  latter;  for  instance,  telegraph 
clerks,  bookkeepers,  and  all  persons  engaged 
in  writing."  According  to  the  findings  of 
<act  made  by  the  court  below  in  the  case  be- 


fore us,  the  s^vices  rendered  by  the  plain- 
tiff consisted  in  superintending  the  conduct 
of  the  milling  operations  of  the  defendant 
company,  conducting  a  commissary  from 
which  the  hands  were  supplied,  and  keeping 
the  books  of  the  corporation.  He  did  not 
work  with  his  hands,  or  perform  any  man- 
ual labor,  having  merely  the  control  and  di- 
rection of  the  employes  of  the  defendant 
company,  and  the  general  management  of 
its  business.  The  word  "laborer"  has  a  de^ 
tnite  and  fixed  meaning  in  the  Constitution 
and  legislation  of  this  state.  In  article  14,  | 
4,  of  the  Constitution,  it  is  provided  that  the 
General  Assembly  shall  enact  suitable  leg^is- 
lation  for  the  purpose  of  giving  to  mechan- 
ics and  laborers  an  adequate  lien  on  the  sub- 
ject-matter of  their  labor,  and  in  pursuance 
of  this  provision  the  mechanic's  and  laborei's 
lien  law  (chapter  41  of  the  Code)  was  enact- 
ed by  the  General  Assembly.  Words  used  in 
legislation  which  have  a  technical  meaning 
are  supposed  to  be  used  in  that  sense. 
Worcester  defines  a  laborer  to  be  one  who  la- 
bors; one  regularly  employed  at  some  hard 
work.  Webster  defines  a  laborer  ^o  be  one 
who  labors  in  a  tiresome  occupation;  one 
who  does  work  that  requires  little  skill,  as 
distinguished  from  an  artisan.  In  Greorgia 
a  laborer  has  been  adjudicated  to  be  one 
who  performs  manual  labor.  Adams  v. 
Goodrich,  65  Ga.  233.  T6  the  same  effect  is 
Heebner  v.  Chave,  5  Pa.  117.  These  cases 
are  cited  and  approved  by  this  court  in 
Whitaker  v.  Smith,  81  N.  C.  340,  81  Am.  Rep. 
503.  See,  also.  Cook  v.  Ross,  117  N.  C.  Id5, 
23  S.  EL  252.  A  bookkeeper  is  not  a  laborer, 
and  does  not  come  within  the  act  giving  a 
laborer  a  lien  for  his  services.  Nash  ▼.  South- 
wick,  120  N.  C.  459,  27  8.  B.  127.  A  clerk  or 
bookkeeper  is  not  a  laborer.  Oole  t.  McNeill, 
90  Ga.  250,  25  S.  B.  402;  Bpps  T.  Epps,  17 
111.  196.  One  who  acted  as  general  manager, 
superintendent,  and  bookkeeper  and  clerk  is 
not  a  laborer.  Wakefield  V.  Fargo,  90  N.  Y. 
214;  Coffin  v.  Reynolds,  37  N.  Y.  640.  There 
are  innumerable  cases  in  which  the  terms 
"labor"  and  "laborer"  have  been  confined  to 
such  services  as  were  rendered  by  manual  la- 
bor. Trinity  Church  v.  U.  S.,  143  U.  S.  464. 
12  Sup.  Ct  511,  86  L.  Ed.  226;  Winder  ▼ 
Oaldwell,  14  How.  (U.  S.)  484,  14  Lu  Ed.  487 
Parker  v.  Bell,  7  Gray  (Mass.)  429;  Brock 
way  V.  Innes,  39  Mich.  47,  88  Am.  R^.  348 
Wildner  v.  Ferguson,  42  Minn.  112»  43  N.  W 
794,  6  L.  R.  A.  838,  18  Am.  St  Rep.  485; 
Farinbolt  v.  Luckhard,  90  Va.  938,  21  8.  EL 
817,  44  Am.  St  Rep.  958. 

We  are  of  opinion,  upon  the  facts  found  by 
the  court  below,  that  the  plaintiff  Is  the 
owner  of  the  land  in  controversy,  subject  to 
the  lien  of  the  mortgage  of  the  defendant 
Samuel  Newman,  which  is  the  first  lien  there- 
on. It  appears  that  in  the  Judgment  of  the 
court  provision  is  made  for  the  foreclosure 
of  the  mortgage.  Therefore  tbe  cause  will  be 
remanded  to  the  superior  court  of  Caldwell 
county  to  the  end  that  the  said  decree  mai 
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t>e  enforced;  and,  nnless  the  plaintiff  pays 
the  mortgage,  as  required  therein,  a  decree 
will  be  entered  appointing  a  commissioner, 
who  will  proceed  to  sell  the  land  in  accord- 
ance with  the  decree  of  his  honor  Judge  Mc- 
Neill. If  upon  a  sale  of  the  property  It  should 
hring  more  than  the  mortgaged  indebtedness, 
80  far  as  now  appears  to  us  from  this  record, 
the  surplus,  after  payment  of  all  costs  and 
expenses  of  sale,  will  belong  to  the 'plaintiff. 
The  cause  is  remanded,  and  the  Judgmoit 
of  the  superior  court  is  aflOrmed. 


(12SN..C.  S70) 

BOLICK  T.  SOUTHERN  RT.  CO, 

(Supreme  Court  of  North  Carolina.    May  9^ 

1905.) 

ABAXEMRNT  Aftt>   BSYIYAIi— ACTIOHB   FOl   PBB- 

80NAL   IHJUBIE8— MEBOKB   IH   ACTIOn 

FOB    DEAIB. 

1.  The  cause  of  action  for  death  by  wrongful 
act  giyen  by  Code,  H  1488,  1499,  1500,  does  not 
aocrae  until  the  death  which  is  sued  for,  and 
cannot  be  set  up  by  amendment  to  an  action 
brought  by  the  decedent  himself,  prior  to  his 
death,  for  the  Injuries  which  ultimately  resulted 
fai  such  death. 

[Ed.  Note. — For  cases  in  point,  see  toI.  16, 
Cent  Dig.  Death,  |  15.] 

2.  Code,  S  1490,  provides  that  on  the  death  of 
any  person  all  demands  whatever,  except  as 
thereinafter  provided,  shall  survive  to  and 
against  his  administrator.  Section  1491, 8ubd.2, 
provides  that  causes  of  action  for  ''injury  to  the 
person,  where  such  injury  does  not  cause  the 
death  of  the  injured  par^,"  do  not  survive. 
Sections  1498,  1499,  and  1500  give  an  action  to 
the  administrator  for  wrongful  death,  and  au- 
thorise the  distribution  of  the  proceeds  of  re- 
covery as  in  case  of  intestacy.  HM,  that  a 
cause  of  action  for  personal  injuries  does  not 
survive  to  the  administrator  in  case  of  the  death 
ef  the  injured  person  as  the  result  of  sudi  in- 

SrieB,  but  abated  with  such  death,  and  merges 
the  cause  of  action  for  the  death,  which  then 
becomes  the  only  available  remedy. 

[Eld.  Note. — ^For  cases  in  point,  see  voL  15, 
Cent  Dig.  Death,  H  15,  Sa] 

Appeal  from  Superior  Court,  Catawba 
County;  McNeill,  Judge. 

Action  by  Frank  Bolick  against  the  South- 
em  Railway  Company.  Plaintiff  died,  and 
his  administrator  requested  to  be  substi- 
tuted, whereupon  the  court  ordered  the  ac- 
tion abated,  and  the  administrator  appealed. 
Affirmed. 

Self  A  Whitener  and  T.  M.  Hufham,  for 
appellant    S.  J.  Ervin,  for  appellee. 

CTiARK,  0.  J.  This  was  an  action  begun 
In  May,  1903,  for  personal  injuries  sustained 
by  plaintiff  by  reason  of  the  alleged  negli- 
gence of  the  defendant  The  plaintiff  died  in 
April,  1904,  and  at  May  term  following  his 
administrator  asked  to  be  substituted  as  par- 
ty plaintiff,  and  allowed  to  prosecute  the 
action;  alleging  that  the  personal  injuries 
sued  for  caused  ttie  death  of  his  intestate. 
The  defendant  moved  the  court  that  the  ac- 
tion abate  by  reason  of  the  death.  This  last 
motion  was  allowed,  and  the  administrator 
appealed. 
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The  action  for  personal  Injuries  was  main- 
tainable at  common  law,  and  abated  upon 
the  death  of  the  plaintiff.  The  right  of  ac- 
tion for  death  caused  by  the  wrongful  neg- 
lect or  default  of  another  was  first  confer- 
red by  Lord  Campbeirs  act  (9  &  10  Vic- 
toria), which  begins  by  expressly  reciting 
that  at  common  law  action  for  such  cause 
could  not  be  maintained.  With  some  ya- 
riations,  that  statute  has  been  adopted  in 
probably  every  state  of  the  Union.  It  has 
been  uniformly  held  that  such  statutes  con- 
fer a  new  right  of  action  which  did  not  pre- 
Yiously  exist  8  A.  &  B.  Bnc.  (2d  Ed.)  858. 
In  this  state  an  action  for  death  by  wrongful 
act  was  first  given  by  chapter  89,  p.  97,  Laws 
1864-55,  which  now,  with  some  modifica- 
tions, is  Code,  §§  1498,  1499,  1500.  The  his- 
tory of  this  legislation  and  summary  of  de- 
cisions is  fully  given  In  Killian  t.  Railroad, 
128  N.  C.  261,  88  S.  B.  873. 

As  the  cause  of  action  for  the  wrongful 
death  could  not  accrue  till  the  death.  It  could 
not  be  set  up  by  an  amendment  to  this  ac- 
tion, which  was  instituted  by  the  plaintiff 
himself.  Gillam  y.  Ins.  Co.,  121  N.  C.  869, 
28  S.  B.  470;  Powell  y.  Allen,  108  N.  C.  40, 
9  S.  B.  138;  Bynum  y.  Powe,  101  N.  C.  412, 
8  S.  B.  136. 

It  is  equally  clear  that  the  cause  of  ac- 
tion for  personal  injuries  abated  upon  the 
'death  of  the  plaintiff,  though  "the  injury  sub- 
sequently resulted  in  death."  KllHan  v.  Rail- 
road, supra.  In  Harper  y.  Commissioners, 
123  N.  C.  118,  81  S.  B.  884,  Scarlett  v.  Nor- 
wood, 115  N.  C.  286,  20  S.  B.  459,  and  Han- 
nah y.  Railroad,  87  N.  C.  851,  it  was  held 
that  a  cause  of  action  for  a  personal  injury 
did  not  survive  the  death  of  the  Injured  par- 
ty; the  court  in  the  latter  case  saying  that 
Peebles  y.  Ralhx)ad,  68  N.  C.  288,  did  not 
apply  since  the  adoption  of  Code,  S  1490.  It 
is  provided  by  section  1491:  "The  following 
rights  in  action  do  not  suryive:  ♦  ♦  •  (2) 
Causes  of  action  for  false  imprisonment,  as- 
sault and  battery  or  other  injuries  to  the  per- 
son, where  such  injury  does  not  cause  the 
death  of  the  injured  party."  "Where  such 
injury  does  not  cause'*  means  simply  "un- 
less such  injury  shall  cause"  the  death  of 
the  injured  party.  The  appellant  argues 
that  inasmuch  as  the  expression  is  "where 
such  Injury  does  not  cause  the  death  of  the 
injured  party,"  and  death  here  resulted  ulti- 
mately from  such  cause,  this  action  did  not 
abate.  But  we  are  of  opinion  that  such  in- 
ference cannot  be  drawn,  and  that  the  stat- 
ute meant  no  more  than  the  action  for  per- 
sonal injury  could  not  be  maintained  after 
the  death  of  the  injured  party  unless  the 
Injury  caused  the  death.  In  which  case  an 
action  could  be  brought  under  section  1498. 
If  an  action  could  be  maintained,  notwith- 
standing the  death,  for  the  injuries  result- 
ing in  death,  there  would  be  two  actions  for 
the  death;  one  accruing  to  the  administrator, 
the  recovery  wherein  to  be  applied  as  gen- 
eral assets,  and  the  other  also  by  the  ad- 
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mlnistratcnr,  the  recorery  In  which  would  be 
applied,  "not  as  assets/'  but  would  go  in  dis- 
tribution to  the  next  of  kin.  In  the  first  case 
the  death  would  be  the  proof  and  the  climax 
of  the  injuries  sustained,  and  we  should 
have  two  actions  by  the  same  party — ^the  ad- 
ministrator— to  recover  upon  substantially 
the  same  cause  of  action. 

Nor  do  we  see  any  reason  why,  if  the  In- 
jured party  die  from  other  causes,  the  ac- 
tion for  personal  injuries  should  abate,  as  is 
admitted,  but,  if  he  ultimately  die  from  the 
injuries,  it  should  not  abate.  We  under- 
stand the  words  in  Code,  §  1491  (2),  provid- 
ing for  the  abatement  of  actions  for  injuries 
to  the  person  "where  such  injuries  do  not 
cause  the  death  of  the  injured  party,"  not  as 
a  provision  by  implication  that  such  actions 
survive,  but  as  a  recognition  that,  under 
Ck>de,  i  I486,  in  case  of  the  death  of  the 
injured  person  from  such  injuries  an  action 
is  now  expressly  given  by  statute.  Such 
other  action,  counsel  stated,  has  been 
brought,  and  is  now  pending.  In  that  action 
appropriate  relief  can  be  had. 

The  plaintiff  relies  upon  Schllcting  v. 
Wintgen,  25  Hun,  626,  in  which  it  was  held, 
"It  is  no  defense  to  an  action  to  recover  for 
the  wrongful  killing  of  the  intestate  that  he 
had  in  his  lifetime  recovered  a  judgment 
against  the  same  defendant  for  the  personal 
injuries  which  resulted  in  his  death."  We 
think  this  would  be  upheld  here,  for  the 
death  was  a  cause  of  action  accruing  sub- 
sequent to  the  judgment;  but  when  the 
death  occurs  pending  an  action  for  personal 
injuries,  of  which  the  death  is  the  greatest, 
we  think  such  cause  is  merged  in  the  cause 
of  action  for  the  death,  and  that  the  only 
remedy  under  our  statute  is  that  given  un- 
der section  1498,  and  that  the  pending  ac^ 
tion  for  the  lesser  injuries  abates. 

No  error. 

(138  N.  C.  861) 

COLEMAN  V.  SOUTHERN  RT.  00. 

(Supreme  Court  of  North  Carolina.     May  9, 

1905.) 

GABBIEBS  —  INJUBT  TO  PA8SBNOXB  —  BXTUSAL 
TO  SELL  TICKET  ON  NEXT  TBAIN  —  NEOLI- 
OXNCB— QUESTION  FOB  JUBT-HSTATUTE— BUB- 
DEN  OF  PBOOF  —  WITNESS  —  DCPEAOHKXNT  — 
BVIDENOE— ADinSSIBILITT. 

1.  Under  Code,  ft  1968,  providing  that  rail- 
roads shall  run  tneir  passenger  trains  at  regular 
times,  to  be  fixed  by  public  notice,  shall  furnish 
sufficient  accommodations  for  nassengers,  and 
shall  be  liable  to  the  party  aggrieved,  in  an  ac- 
tion for  damages,  for  any  neglect  or  refusal  in 
the  premises,  the  schedale  of  trains  is  an  offer, 
whioi,  when  accepted  by  a  person  by  asking  for 
a  ticket,  gives  him  a  legal  right  to  be  transport- 
ed by  the  first  train  stopping  at  his  destination. 

2.  Where  defendant's  ticket  agent  was  asked 
to  sell  plaintiff  a  ticket  on  the  next  local  train, 
and  the  demand  was  refused  on  the  ground  that 
a  ticket  could  not  be  sold  until  a  through  train, 
which  the  agent  erroneously  stated  was  ahead 
of  the  local,  had  passed,  it  was  immaterial  to 
the  rights  of  the  plaintiff  to  recover  for  dam- 
ages suffered  in  consequence  of  the  refusal 
whether  it  was  the  negligence  of  the   ticket 


agent,  or  whether  he  was  misled  by  the  negli- 
gence of  some  other  agent 

8.  A  subsequent  announcement  b^  the  agent 
in  the  station  that  the  local  had  arrived  did  not 
excuse  the  misinformation  which  had  been  given, 
when  not  brought  to  the  knowledge  of  the  plain- 
tiff. 

4.  The  burden  was  on  defendant,  in  an  action 
for  damages  resulting  from  its  negligence,  to 
show  that  it  gave  plaintiff  correct  information 
in  time  to  enable  him  to  take  the  local. 

5.  In  an  action  against  a  carrier  for  dama^ 
occasioned  by  defendant's  refusal  to  sell  plam- 
tiff  a  ticket  on  the  next  train  to  plaintiff's  sta- 
tion after  the  demand,  evidence  examined,  and 
whether  defendant  was  guilty  of  negligence 
held  a  <;[ue8tion  for  the  jury. 

6.  E}vidence  that  a  witness  had  been  convicted 
of  forcible  trespass  is  admissible  to  impeach 
him. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  fiO, 
Cent.  Dig.  Witnesses,  S  1127.] 

7.  Where  a  witness  was  asked  if  *he  had  been 
charged  with  larceny,  for  the  purpose  of  im- 
peaching him,  his  denial  was  conclusive. 

Brown^  J.,  dissenting  in  part. 

Appeal  from  Superior  Conrt,  Meddenbnrg 
County;   O.  H.  Allen,  Judge. 

Action  by  Charles  Coleman  against  the 
Southern  Hallway  Company.  From  the  Judg- 
ment; plaintiff  appeals.    Reversed. 

A.  B.  Justice,  for  appellant  W.  B.  Bod- 
man,  for  appellee. 

CLARK,  C.  J.  On  6th  February,  1906. 
about  8:30  a.  m.,  the  plaintiff  went  to  the 
defendant's  station  in  Concord  to  take  the 
south-bound  train  tar  Harrlsburg.  Two  south- 
bound trains  were,  according  to  schedule, 
expected  soon  thereafter.  The  first,  which 
had  been  due  since  7:23  (No.  83),  was  a 
through  train,  which  did  not  stop  at  Harris* 
burg.  The  other  (No.  11),  due  at  9:10,  was 
a  local  passenger  train,  which  did  stop  there. 
The  plaintiff  went  to  the  ticket  window  and 
asked  for  a  ticket  The  agent  told  him  the 
through  train  was  ahead,  and  he  could  not 
sell  him  a  ticket  on  the  local  train  till  the 
through  train  had  passed.  The  pUtintiff  then 
went  out  and  looked  at  the  bulletin  boardt 
and  found  that  the  local  train  would  come 
in  first  He  went  h&ds.  and  told  the  agent, 
who  replied  that  the  bulletin  was  wrong, 
and  that  the  through  train  had  gotten  ahead. 
The  agent  testified  that:  "When  I  saw  No.  11 
come  in  first,  I  stepped  out  of  my  oflJce  door 
and  hollered  out  that  No.  11,  the  local  train, 
was  ahead,  and  stepped  back  in  my  office 
and  got  my  mail  to  put  in  the  baggage  car. 
There  wasn't  any  one  at  the  ticket  window.** 
He  further  said  that  the  plaintiff  was  not 
present  at  that  time.  He  does  not  testify 
that  he  made  any  effort  to  find  the  plaintiff 
and  correct  his  refusal  to  sell  him  a  ticket 
by  the  train  first  arriving.  The  plaintiff 
testified  that  he  went  out  on  the  platform, 
and  was  there  when  the  train  arrived;  that 
the  agent  was  then  In  three  feet  of  him,  but 
gave  him  no  information  that  his  was  the 
local  train,  and,  relying  upon  the  twice-giv- 
en information  that  this  was  the  through 
train,  and  having  no  ticket  he  did  not  tiy 
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to  get  aboard.  But  he  and  the  agent  both 
say  that,  as  soon  as  the  first  train  left,  the 
plaintiff  went  to  the  agent  again  to  bny  a 
ticket,  when  he  was  told  that  the  local  traUi 
had  passed.  He  was  told  that  he  could  get 
a  ticket  to  Harrlsbnrg  by  the  local  freight 
train,  but  he  could  not  learn  what  time  it 
would  leave,  but  It  did  leare  about  12*.80. 
About  10'^  the  agent  closed  the  station  and 
put  the  irtaintlff  out,  though  he  asked  to  be 
allowed  to  remain,  and  he  stood  around  in  the 
cold  on  his  crutch  and  cane  till  the  12:30 
train  left,  on  which  the  plaintiff  went  to  Har- 
risburg.  The  plaintiff's  positive  testimony 
that  he  was  thus  put  out  Is  not  denied  by  the 
defendant's  witnesses,  for  Kimball  swore 
that  "he  did  not  .remember  the  occurrence 
of  that  morning,"  and  was  not  ticket  agent 
at  that  time,  and  "did  not  know  anything 
about  the  facts  that  Coleman  had  testified  to, 
of  his  own  knowledge";  and  Oarson,  when 
asked  if  he  put  Coleman  out,  replied,  ''Not 
that  I  remember,"  adding  he  thought  he 
would  haye  recollected  It  He  also  says  that 
he  closed  the  office  and  left  after  the  10:30 
train  passed,  going  north,  and  that  the  plain- 
tiff applied  to  him  again  for  a  ticket  after 
No.  11  had  passed.  He  bought  his  ticket 
before  the  office  was  dosed.  Neither  of  these 
witnesses  could  recall  the  weather  that  day. 
Other  witnesses  for  the  defendant,  on  cross- 
examination,  corroborated  the  plaintiff  as  to 
his  being  on  crutches  and  complaining  at  the 
time  of  the  refusal  to  sell  him  a  ticket 
There  is  eyidence  that  he  had  a  bum  on  his 
leg,  necessitating  the  use  of  the  crutch  and 
cane,  in  which  sore  he  took  cold  by  reason 
of  being  turned  out  of  the  station,  and  suf- 
fered serious  injury  from  his  exposure,  and 
great  pain  for  many  weeks. 

It  goes  without  saying  that  this  is  a  case 
of  grave  disregard  of  the  rights  of  one  of  the 
traveling  public.  The  defendant  is  not  a 
person  or  private  corporation  which  can  do 
business  when  and  with  whom  It  pleases, 
but  it  is  in  the  enjoyment  of  a  very  profita- 
ble public  franchise,  which  it  can  only  exer- 
cise by  reason  of  a  grant  from  the  public  of 
the  right  of  eminent  domain,  and  subject 
to  control  of  its  rates  and  management  by 
the  state,  and  even  to  a  repeal  of  its  fran-* 
chlses  at  the  will  of  the  Legislature.  Const 
art  8,  I  1.  Code,  S  1063,  provides  that  "ev- 
ery railroad  corporation  shall  start  and  run 
their  cars  for  the  transportation  of  passen- 
gers and  property  at  regular  times  to  be 
fixed  by  public  notice,  and  shall  furnish  suffi- 
cient accommodation  for  the  transportation 
of  all  such  passengers  and  property  as  shall, 
within  a  reasonable  time  previous  thereto,  be 
offered  for  transportation  •  •  •  and 
shall  be  liable  to  the  party  aggrieved  in  an 
action  for  damages  for  any  neglect  or  re- 
fusal." It  was  not  optional  with  the  de- 
fendant whether  and  when  it  should  trans- 
port the  plaintiff,  like  a  merchant  selling 
goods  The  printed  schedule  is  an  offer, 
which  was  accepted  by  the  plaintiff  when  he 


asked  for  a  ticket;  and  he  had  a  legal  right 
to  be  transported  by  the  first  train  stopping 
at  Harrlsburg.  If  the  train  arrives  after 
schedule  time,  or  misses  connection,  or  de- 
livers a  passenger  at  his  destination  after 
the  schedule  time,  unless  the  delay  is  caused 
by  no  fault  of  the  carrier,  the  passenger  has 
a  right  to  recover  compensation  .for  his  loss 
of  time  and  actual  expenses.  This  has  been 
often  held.  Purcell  v.  Kailroad,  108  N.  C. 
417,  12  S.  B.  0&4,  056,  12  L.  B.  A.  113,  cited 
and  affirmed  In  Hansley  v.  Railroad,  117  N. 
a  570,  571,  23  a  E.  443,  32  U  B.  A.  643, 
53  Am.  8t.  Rep.  600.  "He  can  recover  loss  of 
time  and  expenses,  such  as  hotel  bills,  In- 
curred in  waiting  for  the  other  train."  2 
Sedg.  Dam.  $  862;  2  Harris,  Dam.  $  545; 
RaUroad  v.  Carr,  71  Md.  135,  17  Atl.  1052; 
Yonge  V.  8.  a  Co.,  1  Cal.  353;  Bishop,  Non- 
cont  Law,  $§  74,  1059.  Indeed,  "the  mere 
inconvenience"  is  ground  for  damage.  Bail- 
road  V.  Carr,  supra,  and  cases  there  cited. 
In  Bailroad  v.  Bimey,  71  111.  391,  Helrn  v. 
McCaughan,  82  Miss.  17,  66  Am.  Dec.  588, 
and  Purcell  v.  Bailroad,  supra,  the  plaintiff 
recovered  damages  because  the  train,  sched- 
uled to  stop  at  that  station,  ran  by  without 
stopping.  In  Sears  v.  Bailroad,  94  llass.  (12 
Allen)  433,  Bailroad  v.  Bonaud,  58  Ga.  180, 
and  Denton  v.  Railroad,  5  Ellis  &  B.  860,  the 
plaintiff  recovered  damages  because  he  went 
to  the  station  to  take  a  train  scheduled  to 
leave  at  that  hour,  but  which  did  not  go  out. 
There  are  many  similar  cases.  5  Am.  &  Eng. 
Bnc.  (2d  Ed.)  585. 

In  the  present  case  the  plaintiff  twice  ap- 
plied for  a  ticket  by  that  train,  and  was  re- 
fused. We  are  not  called  upon  to  question 
the  rule  that  tickets  should  be  sold  only  for 
the  next  train.  Here  the  agent  refused  to 
sell  the  plaintiff  a  ticket  for  the  "next  train." 
It  is  immaterial  to  him  whether  this  was  the 
negligence  and  indifference  of  this  particu- 
lar agent,  or  whether  he  was  misled  by  the 
negligence  of  some  other  agent  of  the  defend- 
ant The  plafntiff  had  a  right  to  rely  upon 
his  representation.  BaUroad  v.  Atchison,  47 
Ark.  74,  14  S.  W.  468;  1  Fetter  on  Passen- 
ger8»  S  805.  There  is  no  evidence  that  the 
agent  tried  to  seek  out  the  plaintiff  and  cor- 
rect the  error,  nor  that  the  plaintiff  heard 
the  announcement  (if  made)  in  the  waiting 
room.  Indeed,  the  announcement,  according 
to  the  agent's  testimony,  was  only  made 
after  he  saw  the  train  come  in,  and  he  did 
not  go  back  to  the  ticket  window,  and  there 
was  no  opportunity  for  the  plaintiff  to  get 
a  ticket  if  he  had  been  present  The  testi- 
mony of  the  defendant  is  that  the  plaintiff 
went  off  towards  Cannon's  Mill,  but  this  ap< 
parently  was  after  he  was  refused  a  ticket  by 
the  second  train.  Both  the  plaintiff  and  the 
agent  concur  that,  immediately  after  No.  11 
left  the  plaintiff  a  third  time  applied  for  a 
ticket  The  agent  testified  that  the  plaintiff 
was  not  present  when  he  made  his  hurried 
announcement  that  No.  11  had  arrived.  There 
was  no  reason  he  should  be,  after  the  agent's 
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statement  tbat  be  could  not  get  a  ticket  "till 
the  next  train  had  passed";  and  it  is  ad- 
mitted that,  immediately  after  the  first  train 
passed,  he  did  come  up  and  ask  for  a  ticket 
•*by  the  nert  train." 

The  charge  of  the  court  that  *if  afterwards 
the  agent  made  the  announcement  [that  No. 
11  had  arrived]  in  the  station,  where  passen- 
gers- had  a  right  to  be  at  that  time,  and  the 
plaintiff  either  did  not  hear  him  or  was  ab- 
sent; and  did  not  apply  for  a  ticket  accord- 
ingly after  his  announcement  was  made, 
then  the  defendant  could  not  be  guilty  of  neg- 
ligence," was  clearly  error.  The  plaintiff 
was  not  required  to  be  in  the  waiting  room, 
since  he  could  not  get  a  ticket  till  after  the 
first  train  passed,  and  an  announcement  then 
could  not  cure  the  misinformation  given  to 
the  plaintiff,  unless  the  correction  'was 
brought  to  his  knowledge.  The  agent's  tes- 
timony is  that  it  was  not,  tor  he  says  the 
plaintiff  was  not  there. 

The  court  further  erred  in  telling  the  Jury 
that  the  burden  upon  this  point  was  upon 
the  plaintiff.  He  charged  immediately  after 
the  above  quotation:  "So  that  it  becomes 
Important,  in  the  beginning,  to  ascertain 
how  it  was.  The  burden  is  upon  the  plain- 
tiff. The  burden  is  upon  him  to  show  this 
by  the  greater  weight  of  the  evidence."  The 
agent  ha,ving,  upon  his  own  testimony,  giv- 
en the  misinformation  which  misled  the 
plaintiff,  and  refused  to  sell  him  a  ticket, 
the  burden  was  upon  the  defendant  to  show 
that  he  gave  to  the  plaintiff  correct  informa- 
tion in  time  to  enable  him  to  take  the  train. 

Further,  when  the  agent  had  knowledge 
that  the  plaintiff  had  thus  missed  his  train, 
the  plaintiff  had  a  right  to  remain  in  the 
station  and  be  kept  comfortable  till  the  next 
train  left  It  was  brutality,  against  the 
plaintifTs  protest,  to  turn  him  out  in  the 
cold,  with  a  recent  wound,  when  the  agent 
saw  he  was  leaning  on  his  crutch  and  cane, 
and  knew  that  by  his  mlsinfbrmatlon  the 
plaintiff  had  been  left  there,  more  especial- 
ly If  it  is  true,  as  the  plaintiff  testified,  that 
the  freight  depot  was  also  closed,  and  the 
doors  of  the  passenger  coach  on  the  local 
freight  train  were  locked;  and,  not  knowing 
when  it  would  leave,  he  could  not  go  on 
his  crutch  and  cane  back  to  the  town,  which 
is  some  distance  off,  for  shelter.  For  sucb 
tort  he  is  entitied  to  reasonable  and  Just 
damages  for  any  injury  of  which  such  con- 
duct was  the  proximate  cause,  and  the 
plaintiff  is  entitled,  upon  the  defendant's  own 
testimony,  to  have  this  inquired  of  by  a 
Jury.  The  plaintiff  may  be  a  humble  indi- 
vidual, and  the  damages  may  or  may  not 
turn  out  to  be  slight  But  in  the  history  of 
Bnglish  law,  many  important  rights  have 
been  declared  In  similar  Instances  of  obscure 
complainants,  and  where  the  wrong  was  not 
of  great  note  by  reason  of  its  effect  in  that 
particular  case. 

For  this  disregard  of  the  right  of  the  plain- 
tiff te  be  transported  by  the  first  train,  and 


not  to  be  turned  out  into  tiie  Inclement 
weather  from  the  defendant's  waiting  room 
after  having  been  thus  misled  by  its  agent 
into  losing  his  train,  he  has  no  remedy  but 
in  the  courts  of  his  country.  It  is  the  good 
fortune  of  the  defendant  that  its  liability 
for  the  misconduct  of  its  agent  in  turning 
out  a  passenger  entitied  to  its  protection 
should  be  declared  in  a  case  where  the  con- 
sequences of  such  misconduct  did  not  prove 
more  serious,  as  in  many  cases  they  might 
be,  as  where  the  delayed  passengers  are  In- 
firm, feeble,  or  women  and  children.  The 
traveling  public  have  an  interest  in  knowing 
clearly  what  are  their  rights  when  detain- 
ed beyond  schedule  time  by  delays  of  the 
train,  and  they  have  a  right  to  know  that 
their  comfort  while  waiting  for  the  next 
train  is  protected  by  the  law.  •'Where  a 
station  building  has  been  erected  by  a  rail- 
road company,  to  which  passengers  are  in- 
vited while  waiting  for  trains,  a  common- 
law  duty  rests  on  the  company  to  provide 
reasonable  accommodations  for  those  who 
accept  its  invitation."  1  Fetter,  Oarriers  of 
Passengers,  $  250.  This  court  whfle  hold- 
ing that  SO  minutes  before  the  time  sched- 
uled for  the  arrival  of  a  train  might  be  a 
reasonable  time  to  open  a  waiting  room, 
added  that  the  case  would  be  different  with 
through  passengers  and  d^ayed  trains. 
Phillips  V.  Railroad,  124  N.  O.  123,  82  S.  B. 
388,  45  L.  R.  A.  163.  It  is  neglect  of  duty 
to  allow  the  waiting  room  to  become  uncom- 
fortably cold  (2  Wood  on  Railroads,  1165). 
or  to  fail  to  keep  it  lighted  (Bishop,  Non- 
contract  I^w,  I  1086).  In  Railroad  t.  Gor^ 
nellus,  10  Tex.  Civ.  App.  125,  30  S.  W.  720, 
where  the  plaintiff  was  detained  at  the  sta- 
tion by  the  train  being  delayed,  the  court 
held  that  she  could  recover  for  injuiy  to  her 
health  caused  by  the  fire  being  permitted  to 
go  out  The  railroad  company  is  liable  to 
passengers  waiting  for  a  train  for  injuries 
sustained  from  failure  to  keep  its  waiting 
room  comfortably  heated.  Boothly  y.  Rail- 
road, 66  N.  H.  342^  34  Ati.  157.  For  a 
stronger  reason,  the  plaintiff,  who  missed 
his  train  by  misdirection  of  the  defendant's 
agent  and  his  refusal  to  sell  him  the  ticket 
can  recover  for  any  injury  proximately  caus- 
ed by  being  put  out  of  the  station  into  the 
cold  weather  while  waiting  for  the  next  train, 
and  possibly  for  the  indignity  of  such  treat- 
ment under  these  circumstances,  also. 

The  plaintiff  was  not  afforded  an  op- 
portunity to  have  his  testimony  either  cred- 
ited or  discredited  by  t^e  Jury,  for,  when 
the  Judge  told  them  that  if,  after  refusing 
to  sell  the  plaintiff  a  ticket,  the  defendant's 
agent  afterwards  announced  the  arrival  of 
the  train  at  the  station,  and  •^e  plaintiff 
either  did  not  hear  him  or  was  absent* 
(neither  of  which  the  plaintiff  d^iied),  and 
accordingly  did  not  buy  a  ticket  '^e  de- 
fendant could  not  be  guUty  of  negligence," 
he  effectually  withdrew  the  case  from  the 
Juiy.    This  is  the  chief  error— that  the  Jury 
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was  not  allowed  to  pass  upon  the  contro- 
Ttfsy  by  reason  of  this  erroneous  Instme- 
tlon. 

It  was  competent,  to  impeach  the  plaintiff, 
to  show  by  him  that  he  bad  been  conrlcted 
of  forcible  trespass.  His  denial  tliat  he  had 
been  charged  with  larceny  was  conclosiYe, 
and  it  was  incompetent  to  introduce  contra- 
dictory eyldence.  The  defendant's  brief 
opens  with  reference  to  the  plaintiff  having 
received  the  bum  on  his  leg  while  drinking. 
This  could  hardly  have  been  competent  to 
impeach  his  veracity,  and  still  less  was  it 
competent  (as  the  prominence  given  it  seems 
to  indicate)  as  a  defense  of  the  wrong  done 
him  by  the  defendant  in  turning  him  out, 
r^ardless  of  the  weather,  to  hobble  around 
on  his  crutch  and  cane.  The  state  had  pun- 
ished him  for  liis  violation  of  law,  and  pos- 
sibly tbe  bum  was  punishment  enough  for 
the  drinking.  Certainly  the  defendant  had 
no  jurisdiction  to  add  further  punislmient 
by  exposure  to  the  weather.  He  was  not 
outlawed.  He  had  offered  and  paid  his  mon- 
ey for  transportation  over  the  defendant's 
road,  and  was  entitled,  under  the  law,  to  as 
good  treatment  at  its  hands  as  any  one  else. 

Brror. 

WALKBR,  J.  (concurring  In  result). 
Plaintiff  went  to  the  station  of  defendant  at 
Ooncord,  intending  to  take  the  south-bound 
local  train  for  Harrisburg.  He  applied  to  the 
agent  for  a  ticket,  when  he  was  told  that 
he  could  not  get  one  at  that  time,  as  tickets 
would  not  be  sold  for  the  local  train  (No.  11) 
until  the  fast  train  (No.  83),  which  would 
arrive  first,  had  passed.  Plaintiff  called  the 
agent* s  attention  to  the  time  of  arrival  of 
the  two  trains  as  stated  on  the  bulletin 
board,  and  was  told  that  the  time  of  ar- 
rival "was  not  correctly  stated  there,  and 
that  the  fast  train  would  come  in  first.  The 
agent  testified  that  when  he  saw  No.  11  com- 
ing he  announced  the  fact  in  the  waiting 
room,  but  the  plaintiff  was  not  there  at  the 
time,  and  there  was  testimony  introduced  by 
the  defendant  which  tended  to  show  that 
plaintiff  left  tbe  station  after  he  had  asked 
for  a  ticket  and  failed  to  get  one,  and  did  not 
return  until  after  both  trains  had  passed. 
Testimony  was  introduced  by  the  plaintiff 
which  tended  to  show  that  he  did  not  hear 
the  announcement  of  the  agent,  if  it  was 
made;  that  he  was  on  the  platform  when 
the  local  train  arrived,  but  supposed  it  was 
the  fast  train,  as  he  had  been  told  it  would 
be  the  first  train  to  come,  and  that  the  agent 
was  within  three  feet  of  him,  and  gave  him 
no  information;  that  be  went  back  to  the 
office  when  the  train  had  left  the  station, 
and  asked  for  a  ticket,  when  he  was  told 
that  the  local  passenger  train  had  passed, 
sjid  that  he  could  only  get  a  ticket  for  Har- 
risburg on  the  local  freight  train,  but  the 
agent  could  not  tell  him  when  It  would  leave. 
It  did  not  leave  until  12:30  o'clock.  The 
agent  put  the  plaintiff  out  of  the  building 


and  locked  the  door.  Plaintiff's  leg  was  sore 
from  a  burn,  and  he  had  to  use  a  cratch  and 
cane  in  walking.  The  day  was  very  cold, 
and,  by  reason  of  the  exposure  while  wait- 
ing at  the  station  for  the  freight  train,  the 
sore  on  plaintiff's  leg  became  inflamed,  and 
he  suffered  great  pain  and  inconvenience  for 
many  weeks.  Testimony  Introduced  by  the 
defendant  tended  to  contradict  plaintiff's 
version  of  the  facts. 

There  was  much  testimony  introduced  by 
the  respective  parties,  but  I  have  stated  only 
so  much  thereof  as  is  deemed  necessary  to 
present  the  question  upon  which  in  my  opin- 
ion the  case  should  turn,  at  least  in  this 
appeal.  The  charge  of  the  court,  in  an  im- 
portant particular,  was  erroneous,  for  that 
it  must  have  left  the  Jury  in  doubt  as  to  the 
burden  of  proof;  and,  more  than  this,  it  was 
calculated  to  impress  them  with  the  belief 
that,  in  a  certain  phase  of  the  case,  the  bur- 
den was  upon  the  plaintiff,  whereas  in  law 
it  rested  upon  tbe  defendant.  That  part  of 
the  charge  to  which  reference  is  made  was 
substantially  as  follows: 

"(1)  Now,  upon  the  first  issue,  'Was  the 
plaintiff  injured  by  default  ^and  negligence 
of  defendant,  as  alleged  in  the  complaint?' 
That  involves  the  question  as  to  whether 
the  defendant,  through  its  agent,  was  guilty 
of  negligence  In  its  dealings  with  the  plain- 
tiff. 

*'(2)  If  the  Jury  find  from  the  evidence  that 
the  defendant  failed  to  inform  the  plaintiff 
as  to  Just  when  the  train  would  arrive  at 
Concord,  and  in  consequence  thereof  it  re- 
fused to  sell  him  a  ticket,  ajid  thereby,  as 
a  reasonable  consequence,  made  it  necessary 
for  him  to  remain  at  or  near  the  depot  at 
Concord  several  hours,  until  the  departure 
of  another  train,  if  that  is  found  by  the  Jury 
by  the  greater  weight  of  the  evidence,  ^hen 
they  will  answer  the  first  issue,  'Yes.' 

"(3)  On  the  contrary,  if  the  Jury  find  that 
the  defendant's  agent  gav^  the  plaintiff  the 
wrong  information  as  to  how  the  trains 
would  arrive  (that  is.  to  say,  if  he  first  in- 
formed him  that  the  trains  would  arrive  at 
(3oncord  according  to  the  regular  arrange 
ment — ^the  fast  train  first,  and  the  local  train 
coming  about  ten  minutes  afterwards — and 
that  that  was  the  way  in  which  they  woul^ 
arrive),  and  that  afterwards  he  made  the  an 
nouncement  at  tbe  depot,  where  the  passen- 
gers had  the  right  to  be  at  that  time,  that 
the  trains  would  not  come  in  that  order  on 
that  day,  and  that  the  plaintiff  either  did 
not  hear  him,  or  was  absent,  and  did  not 
apply  for  a  ticket,  accordingly,  after  this  an- 
nouncement was  made,  then  the  defendant 
could  not  be  guilty  of  negligence,  so  that  it 
becomes  important,  right  in  the  beginning, 
to  ascertain  how  that  was.  The  burden  is 
upon  the  plaintiff,  Charles  Coleman.  The 
burden  is  upon  him  to  show  this  by  the 
greater  weight  of  the  evidence.** 

It  is  apparent  from  the  third  paragraph  of 
the  instructions  that  there  are  certain  fsct* 
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therein  recited  which  the  defendant  was  re- 
quired to  proTe;  and  as  to  them,  therefore, 
the  burden  of  proof  rested  upon  It.  The  bur- 
den was  surely  not  upon  the  plaintiff  to  es- 
tablish all  the  facts  stated  in  the  second 
branch  of  the  charge,  as  aboYe  set  forth.  It 
was  incumbent  on  the  plaintiff,  it  is  true,  to 
satisfy  the  Jury  by  the  greater  weight  of 
the  evidence  that  he  had  been  injured  as  a 
result  of  the  defendant's  negligence;  bat, 
when  he  had  shown  that  the  agent  had  made 
a  mistake  and  given  him  wrong  information 
as  to  the  time  of  the  arrival  of  the  two 
trains,  the  defendant  was  then  required  to 
show  any  facts  which  would  exonerate  it 
from  liability  for  this  act  of  negligence  on 
the  part  of  its  agent;  and  the  error  consisti 
in  the  failure  so  to  t>resent  the  case  to  the 
Jury  that  they  could  understand,  with  rea- 
sonable certainty,  at  least,  how  to  apply  the 
rule  of  law  as  to  the  burden  of  proof  in 
weighing  the  evidence.  The  case  was  not 
settled  by  the  Judge  who  tried  it,  and  It  may 
be  that  through  Inadvertence,  sometimes  un- 
avoidable, the  remarks  of  the  court  upon  the 
burden  of  proof  are  not  properly  placed,  or 
perhaps  not  correctly  stated,  in  the  charge 
as  set  out  in  the  case;  but,  as  it  now  ap- 
pears, the  Jury  must  at  least  have  been  left 
in  doubt  as  to  where  the  burden  of  proof 
rested.  In  a  case  like  this  one,  a  charge 
which  requires  the  plaintiff  to  carry  a  great- 
er burden  than  the  law  imposes  upon  him 
may  have  seriously  prejudiced  him  in  the 
trial  of  his  cause,  and,  indeed,  may  have 
turned  the  scales  against  him.  When  the 
court  charged  that  the  '*burden  is  upon  the 
plaintiff  to  show  this  by  the  greater  weight 
of  the  evidence,"  It  should  in  some  v^ay  have 
indicated  to  the  Jury  to  which  brauch  of  the 
charge  it  referred,  and  should  have  stated 
how  the  plaintiff,  in  respect  to  the  issue,  was 
affected  by  the  rule  with  regard  to  the  bur- 
den of  proof.  It  may  be  that  the  Jury  did 
misunderstand  the  charge.  At  least,  it  does 
not  appear  to  us  that  they  did  not  For  this 
error,  I  think  there  should  be  another  trial. 
If  the  plaintiff,  after  being  told  that  he 
could  not  buy  a  ticket  until  the  fast  train 
had  passed,  left  the  premises  of  the  defend- 
ant before  No.  11  arrived,  and  went  to  the 
Gannon  Mills  or  elsewhere,  and  did  not  re- 
turn until  after  both  No.  11  and  the  fast 
train  had  passed,  it  seems  to  me  that  he  can- 
not recover,  as  by  his  conduct  he  lost  the 
rights  of  a  passenger  (Quantz  v.  Railroad, 

187  N.  0.  ,  49  S.  B.  79);    and  the  agent 

was  not  bound  to  look  for  him  beyond  the 
company's  yard  limits,  In  order  to  correct 
any  mistake  he  had  made  as  to  the  order  in 
which  the  trains  would  pass.  But  whether 
the  plaintiff  so  acted  as  to  deprive  himself 
of  the  rights  of  a  passenger  was  a  question 
peculiarly  within  the  province  of  the  Jury  to 
decide,  upon  all  the  evidence,  under  proper 
iBstructions  from  the  court  The  testimony 
is  apparently  conflicting  on  this  point,  though 


it  does  not  clearly  appear  that  the  witness 
Kress  and  the  witness  Ritch  saw  the  plain- 
tiff going  towards  the  Cannon  Mills  before 
No.  11  had  passed.  As  the  plaintiff  returned 
to  the  office  and  asked  for  a  ticket,  and  was 
told  that  his  train  (No.  11)  had  gone,  it 
would  appear  that  the  defendant's  witness 
saw  him  leaving  the  yard  after  No.  11  had 
passed,  and  before  No.  33  arrived.  This 
may  be  made  plain  at  the  next  trial,  when 
the  duty  of  the  defendant  towards  the  plain- 
tiff after  he  had  been  misled  by  the  agent 
may  be  more  clearly  defined  by  the  court 

BROWN,  J.  (concurring  in  result).  This 
case  appears  to  me  to  have  been  fairly  pre- 
sented to  the  Jury,  and  I  can  find  no  error 
which  I  thought  was  of  sufficient  importance 
to  warrant  a  new  trial.  But  a  majority  of 
my  Brethren  thought  that  the  Judge  below 
Inadvertentiy  misled  the  Jury  iq»on  the  bur- 
den of  proof  as  pointed  out  in  the  opinion, 
and  for  sjach  reason  that  there  should  be 
another  trial.  On  that  ground  I  am  willing 
to  yield  my  Judgment  to  theirs. 

The  opinion,  as  written  by  the  Chief  Jus- 
tice, seems  to  assume  as  a  fact  that  the 
plaintiff  was  ruthlessly  and  brutally  turned 
out  of  the  v^aiting  room  about  9  o'clock  a.  m. 
into  Inclement  weather.  It  is  well  to  ob- 
serve that  this  was  denied  by  Kimball,  the 
agent,  and  Carson,  the  ticket  seller.  The 
defendant  offered  evidence  tending  to  show 
that  the  plaintiff  was  not  at  the  station  when 
the  local  train  came,  and  was  not  there  when 
the  waiting  room  was  closed,  and  made  no 
request  to  be  permitted  to  remain  in  It 
Further,  the  defendant  offered  evidence 
tending  to  prove  that,  before  either  train 
came,  the  plaintiff  was  seen  going  in  the  di- 
rection of  the  Oannon  Mills,  and  that,  after 
both  trains  had  passed,  the  plaintiff  was 
seen  returning  from  the  same  direction.  The 
tendency  of  the  cross-examination  was  to 
show  that  the  plaintiff  had  been  detained  on- 
ly two  hours;  that  the  weather  wa?  not  so 
very  inclement;  and  to  show  that  the  plain- 
tUTs  estimate  of  damage  was  exaggerated. 

It  also  appeared  from  the  plaintiff's  own 
admissions,  as  affecting  his  veracity  and 
credibility  as  a  witness,  that  he  was  a  bad 
character;  had  been  convicted  of  crime;  had 
been  indicted  for  larceny,  and  pleaded  guilty 
to  a  forcible  trespass;  had  been  sentenced 
twice,  for  six  months  each,  to  a  chain  gang; 
and  had  burned  his  leg  by  getting  drunk  and 
lying  down  before  the  fire.  The  Jury  ap- 
pears to  have  discredited  the  plaintiff's  own 
testimony,  and  decided  the  issue  in  favor  of 
the  defendant 

In  view  of  the  evidence,  I  cannot  agree 
that  the  plaintiff,  upon  the  defendant's  own 
evidence,  is  entitled  to  recover  substantial  or 
punitive  damages.  Although  the  plaintiff 
may  be  a  "humble  Individual,"  he  is  never- 
theless required  to  establish  his  allegations 
to  the  satisfaction  of  a  Jury. 


N.O) 


CAMEBON-BARKLET  CO.  y.  THORNTON  LIGHT  A  POWER  00. 
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OAMERON-BARKLBY  CO.  V.  THORNTON 
LIGHT  &  POWER  CO. 

(Supreme  Court  of  North  Carolina.     Maj  9^ 

1005.) 

OOlVTSACinh— IIVOAPAGITT    TO    COHTBAOT— 

DBU1VKBNNES8— TEST—QUSS- 

TION  FOB  JTTBT. 

1.  ▲  contract  made  by  one  so  destltate  of  rea- 
son as  not  to  know  the  nature  and  consequences 
thereof  is  void,  although  his  incompetency  is 
produced  by  voluntary  mtozication. 

[Ed.  Note. — For  cases  in  point,  see  voL  lit 
Cent  Dig.  Contracts,  H  411-1L4.] 

Z  The  test  of  whether  intoxication  Is  such  as 
to  render  the  subject  thereof  incompetent  to 
contract  is  whether  his  condition  is  sudbi  that 
he  does  not  Icoow  what  he  is  about,  and  is  in- 
capable of  appreciating  the  effect  of  what  he  is 
doing.  Mere  imbecility  of  mind,  or  inability  to 
act  wisely  or  discreetly  or  to  eifect  a  good  bar- 
i^ain,  is  insufficient. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11^ 
Cent  Dig.  Contracts,  I  414.] 

3.  Whether  one  was  so  drunk  when  he  made 
a  contract  in  question  as  to  render  him  incom- 
I>etent  to  contract  is  a  question  for  the  jury. 

(Ed.  Note. — ^For  cases  in  point,  see  toL  11, 
Cent.  Dig.  Oontracts,  I  464.] 

Appeal  from  Superior  Court,  Catawba 
County;   Neal,  Judge. 

Action  by  the  Oameron-Barkley  Company 
against  the  Thornton  Light  &  Power  Com- 
pany. From  a  judgment  for  defendant, 
plalntifT  appeals.    Affirmed. 

See  49  S.  B.  76. 

T.  M.  Hufham,  for  appellant  B.  R  Ollne 
and  S.  J.  Bryin,  for  appellee. 

WALKBB,  J.  This  action  was  brought  to 
recover  damages  for  the  breach  of  a  contract 
whereby  the  plaintiff  agreed  to  sell,  and  the 
defendant  to  buy,  a  Corliss  engine.  The 
case  was  heard  at  a  former  term  (137  N.  C. 
d9,  49  S.  B.  76)  upon  a  petition  for  a  certio- 
rari. We  ordered  the  writ  to  Issue,  so  that 
the  plaintiff's  exceptions  and  assignments  of 
error  could  be  more  accurately  stated.  The 
judge  who  tried  the  case  has  made  a  very 
full  and  satisfactory  return  to  the  writ,  and 
has  given  the  plaintiff  the  benefit  of  every 
exception  which  could  possibly  be  taken  to 
the  rulings  of  the  court.  The  defect  In  the 
original  case  appears  now  to  have  occurred 
through  no  fault  of  the  Judge,  who  was 
exceedingly  liberal  and  accommodating  to- 
wards counsel;  agreeing,  for  their  conven- 
ience, to  appoint  a  place  In  the  district  to 
settle  the  case. 

The  defendant,  In  Its  answer,  admitted  that 
Its  president  had  signed  a  contract,  and  plead- 
ed specially  that  at  the  time  of  signing  It  he 
was  so  drimk  that  he  did  not  have  sufficient 
mental  capacity  to  contract  with  the  plaintiff 
for  the  engine.  The  court,  without  objection, 
submitted  only  one  U»ue  to  the  jury,  which  is 
as  follows:  "What  damage.  If  any.  Is  the 
plaintiff  entitled  to  recover  of  the  defendantr' 
The  jury  answered  "Nothing,"  Judgment  was 
entered  accordingly. 


The  question  presented  for  our  considera- 
tion arises  upon  an  exception  to  the  charge 
of  the  court  regarding  the  drunkenness  of  the 
plaintiff's  agent,  and  its  sufficiency  to  avoid 
the  contract.  It  is  held  by  some  authori- 
ties to  be  a  principle  of  the  common  law 
that  every  contract  which  a  man  non  compos 
mentis  makes  is  avoidable,  and  yet  shall  not 
be  avoided  by  himself,  because  it  IS  a  maxim 
in  law  that  no  man  of  full  age  shall  be,  in 
any  plea  to  be  pleaded  by  himself,  received 
by  the  law  to  stultify  himself,  and  to  set  up 
his  own  disability  In  avoidance  of  his  acts. 
Beverly's  Case,  4  Rep.  123.  And  Coke,  as 
appears  in  his  Institutes,  was  of  the  same 
opinion:  "As  for  a  drunkard  who  is  volunta- 
rius  dsemon,'  he  hath  (as  hath  been  said)  no 
privilege  thereby,  but  what  hurt  or  ill  soever 
he  doth,  his  drunkenness  doth  aggravate 
it'*  Co.  Litt  247a.  But  Blackstone  ob- 
serves that  this  doctrine  sprung  from  loose 
authorities,  and  he  evidently  agrees  with 
Fltzherbert,  who  rejects  the  maxim  as  being 
contrary  to  reason.  2  Blk.  291.  Whatever 
was  the  true  principle  of  the  common  law,  as 
anciently  understood,  there  can  be  no  doubt 
that  since  the  reign  of  Bdward  III,  if  not 
since  the  time  of  Bdward  I,  it  has  been  set- 
tled, according  to  the  dictates  of  good  sense 
and  common  justice,  that  a  contract  made 
by  a  person  so  destitute  of  reason  as  not 
to  know  the  nature  and  consequences  of  his 
contract,  though  his  incompetence  be  pro- 
duced by  intoxication,  is  void,  and  even 
though  his  condition  was  caused  by  his  voh 
untary  act,  and  not  procured  through  the 
circumvention  of  the  other  party.  Mere  im- 
becility of  mind  is  not  sufficient  as  a  ground 
for  avoiding  the  contract,  when  there  is  not 
an  essential  privation  of  the  reasoning  facul- 
ties or  an  incapacity  of  understanding.  2 
Kent,  451.  This  court  has  adopted  Coke's 
definition,  that  a  person  has  sufficient  mental 
capacity  to  make  a  contract  if  he  knows 
what  he  is  about  Moffit  v.  Witherspoon,  32 
N.  C.  185;  Paine  v.  Roberts,  82  N.  C.  451. 
And  it  has  been  held  not  error  to  charge  that 
the  measure  of  capacity  is  the  ability  to  un- 
derstand the  nature  of  the  act  in  which  he 
is  engaged,  and  its  full  extent  and  effect 
Cornelius  v.  Cornelius,  62  N.  C.  593.  The 
doctrine  that  a  party  may  plead  his  own  dis- 
ability to  defeat  the  alleged  contract  arises 
out  of  the  very-  nature  of  a  contract  which 
requires  that  the  minds  of  the  parties  should 
meet  to  a  common  Intent  and,  if  one  of  them 
has  not  "the  agreeing  mind,"  the  contract 
cannot  be  formed.  In  Hawkins  v.  Bone,  4 
F.  &  F.  311,  Chief  Baron  Pollock  said:  "But 
the  law  of  Bngland  is  that  a  man  is  not 
liable  on  a  contract  alleged  to  have  been 
made  by  him  in  a  state  in  which  he  was  not 
really  capable  of  contracting.  A  contract  in- 
volves a  mutual  agreement  of  two  minds, 
and,  if  a  man  has  no  mind  to  agree,  he  can- 
not make  a  valid  contract"  And  the  ques- 
tion at  last  is  whether  he  was  wholly  inca- 
pable of  any  reflection  or  deliberate  act  so 


696 


60  SOUTHEASTERN  REPOBTEB. 


(N.a 


tliat  In  fact  he  was  unconBdoiui  of  tbe  nature 
of  the  particular  transaction.  It  is  not  nec- 
essary that  he  should  be  able  to  act  wisely 
or  discreetly,  nor  to  effect  a  good  bargain, 
bat  he  must  at  least  know  what  he  is  doing. 
So  far  as  the  legal  Incapacity  is  concerned, 
it  can  make  no  difference  from  what  cause 
it  proceeded — w'lietner  Irom  the  party's  own 
Imprudence  <Mr  misconduct  or  otherwise.  It 
is  the  state  and  condition  of  the  mind  itself 
that  the  law  regards,  and  not  the  causes  that 
produced  it  If  from  any  cause  his  reason 
has  been  dethroned,  his  disability  to  con- 
tract is  complete.  Bliss  y.  Ballroad,  24  Yt 
424.  The  Master  of  the  Bolls  (Sir  William 
Grant),  in  Ck>ok  y.  Olayworth,  18  Vesey,  15, 
said:  "As  to  that  extreme  state  of  intoxi- 
cation that  deprlTes  a  man  of  his  reason,  I 
apprehend  that,  even  at  law,  it  would  invali- 
date a  deed  obtained  from  him  while  In  that 
condition."  Lord  Ellenborougli,  In  Pitt  v. 
Smith,  8  Gamp.  33,  thus  states  the  doctrine: 
"You  have  alleged  that  there  was  an  agree- 
ment between  the  parties,  and  this  allega- 
tion you  must  prove,  as  it  is  put  in  issue  by 
the  plea  of  not  guilty;  but  there  was  no 
agreement  between  the  parties  if  the  defend- 
ant was  Intoxicated  in  the  manner  supposed 
when  he  signed  this  paper.  He  had  not  an 
agreeing  mind.  Intoxication  is  good  evidence 
upon  a  plea  of  non  est  factum  to  a  deed,  of 
non  concessit  to  a  grant,  and  of  non  assump- 
sit to  a  promise." 

The  authorities  sustaining  the  view  of  the 
.law  we  have  stated  and  adopted  are  quite 
numerous.  Olark  on  Contracts  (2d  Ed.)  p. 
186;  Parsons  on  Gout  (9th  Ed.)  p.  444;  Mat- 
thews V.  Baxter,  L.  B.  Exch.  132;  Webster 
V.  Woodford,  8  Day,  90;  Van  Wyck  v.  Brash- 
er»  81  N.  Y.  260;  Bursinger  v.  Bank,  67  Wis. 
75,  30  N.  W.  290,  58  Am.  Rep.  848;  Bush  v. 
Breinlg,  113  Pa.  310,  6  Atl.  86,  57  Am.  Bep. 
469;  Bates  v.  Ball,  72  111.  108;  Wright  v. 
Fisher,  65  Mich.  275,  32  N.  W.  605,  8  Am. 
St  Bep.  886;  14  Gyc.  1103;  17  A.  &  E.  Bnc. 
399.  It  was  held  In  King's  Ex'rs  v.  Bryanf  s 
Ex'rs,  8  N.  G.  394,  that  if  a  man  was  so 
drunk  at  the  time  of  signing  a  bond  that  he 
di4  not  know  what  he  was  doing,  and  while 
in  that  condition  he  was  Induced  to  sign  the 
instrument,  it  wf|s  a  fraud  upon  him  which 
vitiated  the  bond,  even  in  an  action  at  law 
upon  it;  and  to  the  same  effect  Is  the  de- 
cision of  the  court  in  Oore  v.  Gibson,  13  M. 
&  W.  (Exch.)  623— opinion  of  Parke,  B.  In 
the  latter  case.  Pollock,  O.  B.,  said:  "Although 
formerly  It  was  considered  that  a  man  should 
be  liable  upon  a  contract  made  by  him  when 
in  a  state  of  intoxication,  on  the  ground  that 
he  should  not  be  allowed  to  stultify  himself, 
the  result  of  the  modem  authorities  is  that 
no  contract  made  by  a  person  in  that  state, 
when  he  does  not  know  the  consequences  of 
his  act,  is  binding  upon  him.  That  doctrine 
appears  to  me  to  be  in  accordance  with  rea- 
son and  Justice." 

We  have  examined  the  diarge  of  the  court 
with  care*  and  cannot  find  that  his  honor  said 


anything  not  In  strict  accordance  with  the 
law  as  we  now  declare  it  to  be.    He  charged 
the  Jury  as  follows:  ^'The  mere  fact  that  the 
defendant's  president  was  drinking  was  not 
sufficient,  but  the  Jury  must  find  tbat  he  was 
so  intoxicated  that  he  could  not  understand 
the  natmre  and  scope  of  what  he  was  doing. 
If  the  Jury  find  from  the  greater  weight  of 
the  testimony  that  the  agent  was  drinking, 
it  would  not  be  sufficient  to  invalidate  the 
contract;    but  if  the  Jury  find  that  the  de- 
fendant's president,  at  the  time  he  signed  the 
contract  or  order   for  the  engine,   was  so 
drunk  as  to  be  incapable  of  knowing  the 
effect  of  wliat  he  was  doing,  then  the  con- 
tract or  order  would  not  be  binding  upon  the 
defendant    Whether  or  not  he  was  so  in- 
toxicated as  to  render  him  incompetent  to 
contract  is  a  question  for  the  Jury,  upon  all 
the  evidence."     We  think  this  was  a  clear 
and  sutliclent  exposition  of  the  law  appli- 
cable to  the  facts  of  the  case.     What  tbe 
Judge  said  in  his  reference  to  the  nature  of 
the  transaction  in  which  the  agent  was  en- 
gaged, and  its  importance  or  magnitude,  was 
not  calculated,  in  our  opinion,  to  confuse  tbe 
Jury  or  lead  them  away  from  the  real  ques- 
tion involved  in  the  issue,  but  was  evidently 
intended  to  point  what  he  had  already  said 
as  to  the  true  test  of  mental  capacity,  and  to 
Impress  upon  them,  as  an  essential  condition 
of  the  validity  of  the  contract,  that  the  agent 
of  the  defendant  at  the  time  he  signed  the 
paper  must  have  been  sober  enough  to  under- 
stand the  nature  of  the  transaction  and  the 
effect  or  consequence  of  his  act,  and  not  that 
he  must  have  been  able  to  act  with  v^isdom 
or  discretion.     The   particular  transaction, 
and  what  the  party  did  in  respect  to  it,  may 
have  furnished  some  evidence  of  his  mental 
condition.     The  effect  of  that  part  of  the 
charge  to  which  the  plaintiff  excepted  was 
to  leave  the  whole  transaction,  with  the  evi- 
dence as  to  the  agent's  intoxication,  to  the 
Jury,  and  in  doing  so  no  rev.ersible  error  was 
committed.     His  honor  told  the  Jury   that 
they  must  find  that  the  agent  was  so  intox- 
icated that  he  did  not  understand  the  nature 
and  scope  of  the  transaction,  and  that  this 
was  a  question  for  the  Jury  upon  all  of  the 
evidence,  a  part  of  which  necessarily  was 
the  transaction  Itself,  whether  in  its  nature 
large  or  small.    Even  If  the  illustration,  as 
argued,  was  not  a  very  apt  one,  it  did  do 
harm  that  we  can  discover. 
No  error. 


(U8  N.  C.  937) 
ABBBNBTHY  v.  YOUNT. 

(Supreme  Gourt  of  North  Oarolina.    May  9, 

1905.) 

OBDEB  OBINTINO  NVW  TBIAIr-WHSN  BEVIBW- 
ABLE  ON  APPEAI/— WITNESS  —  COMPETENCT— 
SIONATUBES  —  00MFABI80N— USE  OF  PAPER 
CONTAINING  GENUINE  SIONATUBB  —  EVI- 
DENCE. 

1.  Under  Gode,  I  412,  providing  tbat  the  trial 
Judge  may  entertain  a  motion  on  his  minute* 


N.a) 


ABERNETHY  v.  YOUNT. 
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tn  set  aside  a  verdict  and  ^rant  a  new  trial  on 
exceptions  or  for  insufficient  jevidenoe  or  for 
ezoeasiye  damages,  inasmuch  as  an  appeal  lies 
from  the  ruling  on  such  motion  involving  a  mat- 
ter of  law  or  legal  inference,  but  does  not  lie 
when  the  judge  exercises  bis  power  as  a  matter 
of  discretion,  a  party  appealing  from  an  order 
granting  a  new  trial  after  motion  to  set  aside 
the  verdict  had  been  denied  Is  entitled  to  a  re- 
view of  the  ruling,  where  the  record  does  not 
contain  a  statement  of  the  judge  that  his  act 
was  controlled  only  by  his  discretion,  and  there 
is  DO  other  explanation  of  his  conduct. 

2.  A  witness  who  testified  that  he  was  a 
stenographer  and  typewriter,  had  studied  pen- 
manship, and  was  assistant  to  the  clerk  of  the 
court,  was  competent  to  testify  as  a  handwrit- 
ing expert. 

[Ed.  Note. — ^For  cases  in  iK>int,  see  voL  20, 
Cent  Dig.  Evidence,  U  2347,  23^.] 

8.  A  paper  containing  a  genuine  signature 
need  not  be  introduced  in  evidence  to  warrant  its 
comparison  with  a  signature,  the  genuineness  of 
which  is  in  issue,  in  formulating  an  opinion 
thereon  by  an  expert. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  20, 
Gent  Dig.  Evidence,  I  2887.] 

Clark,  C  J.,  and  Hoke,  J.,  dissenting  in  part 

Appeal  from  Superior  Oonrt,  Catawba 
County;   McNeill,  Judge. 

Action  by  A.  S.  Abemetby  againgt  D.  B. 
Yoont  From  an  order  granting  a  new  trial, 
plaintiff  appeals.    Reversed. 

The  plaintiff .  brought  suit  in  a  Justice's 
court  against  ^e  defendant  for  the  recov- 
ery of  a  note  for  $53.20.  Upon  appeal  the 
cause  was  tried  in  the  superior  court  upon 
tbe  following  issue:  "Did  the  defendant  ex- 
ecute and  deliver  the  alleged  note  set  out 
by  the  plaintiff  as  the  cause  of  action?" 
Tbe  plaintiff  testified  that  be  bought  tbe  note 
from  one  A.  S.  Sattertbwalte,  and,  before  It 
fell  due,  paid  full  value  for  it;  that  no 
payment  had  been  made  tbereon,  and  that 
tbe  defendant's  name  was  signed  to  it;  that 
he  bought  it  without  notice  of  any  defense 
thereto.  The  defendant  testified  that  be  did 
not  sign  any  note  to  Satterthwaite;  that  he 
signed  an  application  for  insurance;  that 
Satterthwaite  did  not  ask  him  to  sign  a 
note,  and  nothing  whatever  was  said  about 
a  note;  that  he  never  saw  a  note  until  tbe 
magistrate's  trial.  His  application  for  in- 
surance was  turned  down,  and  he  never  re- 
ceived any  policy.  He  admitted  he  signed 
an  application  for  insurance,  which  was 
shown  him.  There  was  other  testimony 
tending  to  show  that  the  plaintiff  purchased 
the  note  for  value  and  without  notice.  The 
plaintiff  introduced  La  Fayette  Huffman, 
who  testified  that  he  was  a  graduate  of  Le- 
noir College,  had  studied  penmanship,  and; 
was  assistant  to  the  clerk  of  the  court  The 
witness  was  shown  the  application  for  in- 
surance, which  the  defendant  admitted  he 
had  signed,  and  testified,  under  the  defend- 
ant's objection:  "I  think  the  signatures  on 
the  two  papers  are  the  same.  It  is  the  same 
handwriting,  to  the  best  of  my  knowledge." 
To  this  testimony  the  defendant  excepted 
for  that  (1)  the  witness  had  not  been  shown 
to  have  been  an  expert;   (2>  that  the  paper 


used  as  a  standard  of  comparison  should  be 
first  introduced  in  evidence;  and  (3)  that  the 
proposed  standard  of  comparison  was  not  a 
proper  standard.  The  objection  was  overrul- 
ed, and  tbe  defendant  excepted.  On  cross- 
examination  the  witness  said,  ''I  never  saw 
the  defendant  write.  Will  not  swear  that 
the  defendant  signed  tbe  note.  It  was  pos- 
sible that  the  signature  on  the  note  could 
have  been  forged."  The  Jury  having  answer- 
ed  the  Issue  in  the  afilrmative,  the  defendant 
moved  to  set  aside  the  verdict  as  being 
against  the  weight  of  evidence.  Motion  re- 
fused, and  defendant  excepted.  Motion  by 
defendant  for  new  trial,  which  motion  was 
allowed,  and  the  plaintiff  excepted;  assign- 
ing as  error  his  honor's  order  allowing  tbe  de- 
fendant's motion  for  a  new  trial,  and  re- 
fusing to  enter  Judgment  on  the  verdict 
Plaintiff  appealed. 

Self  &  Whltener,  for  appellant 

CONNOR,  J.  (after  stating  the  facts). 
Code,  t  412,  provides  that  the  Judge  who 
tries  the  cause  may,  in  bis  discretion,  en- 
tertain a  motion,  to  be  made  on  his  minutes, 
to  set  aside  a  verdict  and  grant  a  new  trial 
upon  exceptions,  or  for  insufficient  evidence, 
or  for  excessive  damages.  We  understand 
the  first  cause,  "upon  exceptions,"  to  refer 
to  exceptions  made  upon  the  record  during 
the  trial,  as  for  admitting  or  rejecting  tes- 
timony, giving  or  refusing  to  give  instruc- 
tions, or  other  action  of  tbe  Judge.  For 
granting  or  refusing  to  grant  such  motion, 
"involving  a  mutter  of  law  or  legal  infer- 
ence," an  appeal  lies  to  this  court  Thomas 
V.  Myers,  87  N.  C.  81.  For  granting  or  re- 
fusing to  set  aside  the  verdict,  or  granting 
a  new  trial  for  insufllclent  evidence  or  ex- 
cessive damages,  no  appeal  lies.  This  can 
be  done  only  during  the  term.  It  is  held  in 
Benton  v.  Collins,  125  N.  C.  83,  S4  S.  E.  242, 
47  L.  R.  A.  83,  that  power  is  given  the 
Judge  by  this  section  to  set  aside  a  verdict 
and  grant  a  new  trial  for  inadequacy  of 
amount  ot  damages.  He  may  also  exercise 
the  power  to  set  aside  the  verdict  and  Judg- 
ment under  the  provisions  of  section  274. 
This  may  be  done  during  the  term  or  within 
one  year  thereafter.  Quincey  v.  Perkins,  76 
N.  C.  295.  In  addition  to  these  causes, 
the  Judge  may,  in  his  discretion,  set  aside 
a  verdict  and  order  a  new  trial  during  the 
term  for  any  cause  which  casts  suspicion 
upon  the  verdict  such  as  misconduct  of  Ju- 
rors or  other  officers  of  the  court,  or  the 
parties  or  witnesses.  After  enumerating  the 
causes  which  entitle  a  party  aggrieved  to 
have  the  verdict  set  aside  as  a  matter  of 
right  Bynum,  J.,  says:  "All  other  circum- 
stances of  suspicion  address  themselves  ex- 
clusively to  the  discretion  of  the  presiding* 
Judge  in  granting  or  refusing  a  new  trial. 
He  is  clothed  with  this  power  because  of 
his  learning  and  integrity,  and  of  the  su- 
perior knowledge  which  his*presence  at  and 
participation  In  the  trial  gives  him  over  any 
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other  forum."  Moore  v.  Edmlston,  70  N. 
G.  471.  The  line  which  divides  the  cases 
in  which  the  party  aggrieved  may,  as  a  mat- 
ter of  right,  demand  that  a  verdict  be  set 
aside  from  those  In  which  the  question 
rests  In  the  discretion  of  the  judge,  was 
marked,  after  full  discussion  by  those  two 
eminent  and  learned  sages  of  the  law,  Buf- 
fin  and  Gaston,  In  State  v.  Miller,  18  N.  0. 
500.  The  view  of  the  majority  of  the  court 
in  that  case  has  been  uniformly  adopted  and 
followed  by  this  court  State  v.  Tilghman, 
33  N.  O.  513;  Moore  v.  Edmlston,  supra. 
We  have  no  disposition  to  question  Its  sound- 
ness or  limit  its  operation  further  than  is 
done  In  that  and  other  cases.  We  fully  rec- 
ognize the  necessity,  and  therefore  the  wis- 
dom, of  vesting  In  the  presiding  Judge  the 
power  to  so  regulate  the  proceedings  of  the 
court  over  which  he  presides  that  such  or^ 
der,  decorum,  and  observance  of  the  fixed 
rules  of  procedure  be  enforced  as  becomes 
the  dignity  of  the  court,  and  secures  fair  and 
impartial  trial  of  causes.  We  think,  how- 
ever, that  It  is  in  no  degree  Inconsistent  with 
or  unduly  restrictive  of  such  power  to  hold 
that  when  the  Judge  exercises  It  as  a  mat- 
ter of  discretion,  as  distinguished  from  a 
conclusion  upon  a  **matter  of  law  or  legal  In- 
ference," he  so  states  on  the  record,  to  the 
end  that  parties  may  be  advised  respecting 
their  right  to  have  his  action  reviewed.  An 
examination  of  many  cases  which  have  been 
before  this  court  shows  such  to  have  been 
the  practice.  Referring  to  the  provisions  of 
section  412  (4),  Bynum,  J.,  says:  "Hereto- 
fore It  has  been  the  practice  of  superior 
courts,  in  granting  new  trials,  not  to  put 
upon  record  the  facts  or  reasons  moving 
them  thereunto,  and  we  know  of  no  rule 
of  law  requiring  It  to  be  done.  But  now,  to 
give  parties  the  benefit  of  the  above  section 
of  the  Ck>de,  the  courts  should,  and  no  doubt 
will,  on  exceptions  taken  by  the  parties  ag- 
grieved, put  upon  the  record  the  matters  In- 
ducing the  order  granting  as  well  as  refus- 
ing a  new  trial.  The  appellate  court  can 
thus  see  whether  the  order  presents  a  mat- 
ter of  law,  which  Is  the  subject  of  review, 
or  a  matter  of  discretion,  which  Is  not. 
In  this  way  only.  It  is  conceived,  can  the 
full  benefit  of  that  provision  of  the  Code  be 
secured  to  suitors."  Moore  v.  Bdmiston,  su- 
pra. It  Is  stated  in  the  opinion  that  the 
facts  upon  which  the  new  trial  is  granted  are 
set  out.  In  Smith  v.  Whitten,  117  N.  C.  389, 
23  S.  E.  320,  it  is  said  that  it  is  the  duty  of 
the  Judge,  upon  request,  to  state  upon  the 
record  the  facts  moving  him  to  refuse  or 
grant  a  new  trial.  A  new  trial  was  refused 
in  that  case.  It  would  seem  from  the  lan- 
guage of  the  court  that,  if  no  request  was 
made,  his  failure  to  do  so  may  not  be  made 
a  basis  of  exception.  It  Is  not  very  clear 
from  the  report  whether  the  motion  was 
based  upon  section  412  (4).  In  Carson  v. 
Dellinger,  00  N.  *C.  226,  it  appeared  that  the 
motion  was  made  to  set  aside  the  verdict 


to  enable  the  mover  to  Introduce  on  an- 
other trial  newly  discovered  testimony.  This 
was  clearly  within  the  discretion  of  the 
Judge.  The  cases  died  fully  sustain  the 
conclusion.  In  State  v.  Braddy,  104  N.  C. 
737,  10  S.  E.  261,  the  headnote  is  mislead- 
ing, in  stating  in  general  terms  the  power 
of  the  court  to  grant  a  new  trial.  The  lan- 
guage of  Merrimon,  C.  J.,  Is:  *'If,  through 
Inadvertence  or  mistake,  he  was  about  to 
suffer  Injustice,  It  lay  In  the  sound  discre- 
tion of  the  Judge  who  presided  at  the  trial 
to  grant  a  new  trial."  It  was  refused  in 
that  case.  In  Jones  v.  Parker,  97  N.  C. 
33,  2  S.  B.  370,  the  motion  was  refused: 
the  Judge  stating  his  reasons  therefor.  In 
State  V.  Boggan,  133  N.  C.  761,  46  S.  E.  Ill, 
the  facts  were  found  by  the  Judge;  also  in 
State  V.  Daniels,  134  N.  C.  671,  46  S.  E.  991. 
In  Brink  v.  Black,  74  N.  C.  329,  the  motion 
was  made  and  granted  because  the  verdict 
was  against  the  weight  of  the  evidence. 
In  Redmond  v.  Stepp,  100  N.  C.  212  (219),  6 
S.  B.  727,  the  motion  to  set  aside  the  ver- 
dict was  because  of  insufficient  evidence  and 
newly  discovered  testimony.  So  in  Edwards 
V.  Phlfer,  120  N.  C.  400,  27  S.  B.  79.  In 
Braid  v.  Luklns,  95  N.  a  123,  the  record 
states  that  upon  the  return  of  the  verdict 
a  motion  was  made  to  set  aside  "because 
the  verdict  was  irregular,"  the  court  refused 
Judgment,  and  ^the  plaintiff  excepted.  The 
court  set  aside  the  verdict  and  granted  a 
new  trial.  Merrimon,  J.,  said:  "Now  in  the 
case  before  us  it  does  not  appear  upon  what 
ground  the  learned  Judge  places  his  decision. 
He  may  have  thought  that  the  verdict  was 
against  the  weight  of  the  evidence,  or  that 
the  price  allowed  for  the  lumber  was  ex- 
cessive, or  some  other  like  cause  may  have 
prompted  his  action.  The  defendant,  it  is 
true,  moved  to  set  the  verdict  aside  because 
it  was  Irregular,  but  it  does  not  appear  that 
the  court  placed  its  decision  upon  that 
ground."  In  Bird  v.  Bradbum,  131  N.  C. 
488,  42  S.  E.  936,  the  Judge  expressly  states 
that,  in  the  exercise  of  his  discretion,  he 
refused  to  set  aside  the  verdict  It  cannot 
be  denied  that  the  practice  of  the  Judges 
in  this  respect  is  not  uniform,  although,  in 
a  large  majority  of  the  cases  which  we  have 
examined,  the  ground  upon  which  the  Judge 
proceeded  is  set  out.  Especially  is  this  so 
where  the  power  is  exercised.  In  this  con- 
nection, we  are  Impressed  with  the  wisdom 
of  the  language  of  Judge  Gaston  in  his  dis- 
senting opinion  in  State  v.  Miller,  18  N.  C. 
540:  "I  see  no  alternative  between  a  steady 
adherence  to  the  law,  which  vitiates  a  sus- 
pected verdict,  or  leaving  the  question  of 
its  validity  or  invalidity  to  depend  on  the 
discretion  of  the  presiding  Judge.  To  the 
adoption  of  the  latter  branch  of  the  alterna- 
tive, I  have  insuperable  objections.  It  would 
be  oppressive  to  the  Judge,  dangerous  to 
the  community,  and  at  variance  with  the 
settled  principle  of  our  law.  It  is  impossi- 
ble, indeed,  not  to  confide  discretion  to  Judi- 
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dal  magistrates;  but  I  am  sure  that,  while 
every  enlightened  friend  to  free  govanment 
holds  unnecessary  discretion  to  be  tyranny* 
every  conscientious  judge  will  say  that,  of 
all  his  duties,  none  are  so  distressing  as 
those  wherein  he  can  find  no  certain  rule^ 
but  is  left  to  his  own  notions  of  fitness  and 
expediency.  •  •  •  The  trial  by  Jury,  Just- 
ly considered  as  the  strongest  security  to  the 
liberties  of  the  people  which  human  sagacity 
ever  devised,  as  well  as  the  happiest  con- 
trivance for  cherishing  among  all  an  af- 
fectionate attachment  to  the  laws,  in  the 
administration  of  which  they  act  so  impor- 
tant a  part,  must  be  kept  under  the  protec- 
tion of  law,  and  not  left  under  the  patronage 
of  its  ministers.  If  the  old  rule  be  disre- 
garded, new  ones  must  be  devised.  To  pro- 
ceed wholly  without  rule  would  be  intolera- 
ble, and  the  courts,  for  their  own  conven- 
ience, as  well  as  for  the  public  order,  would 
be  obliged,  as  It  seems  that  the  judges  in 
New  York  have  done,  to  make  rules.** 

We  are  quite  sure  that  his  honor  was  in- 
advertent to  the  right  of  the  plaintiff  to  have 
him  state  whether  he  exercised  the  power 
to  order  a  new  trial  as  a  matter  of  discre- 
tion, or  because  of  law  or  legal  Inference. 
If  it  be  conceded  that  the  practice  in  this 
respect  has  not  heretofore  been  uniform,  we 
think  it  should  be  made  so,  in  justice  both 
to  suitors  and  judges.  We  are  quite  sure 
that  no  Judge  desires  to  exercise  his  discre- 
tion when  he  can  base  his  action  ui>on  fixed 
rules  of  law  and  legal  procedure.  His  hon- 
or declined  to  set  aside  the  verdict  because 
of  insufficient  evidence,  and,  without  assign- 
ing any  other  ground,  a  motion  is  made 
generally  for  a  new  trial,  and  granted.  The 
plaintiff  is  thus  -deprived  of  his  verdict, 
which  by  necessary  implication  from  his 
honor's  action  is,  in  his  opinion.  Justified  by 
the  evidence,  without  the  slightest  sugges- 
tion of  any  reason  therefor.  We  cannot 
think  this  consistent  with  either  the  prin- 
ciples upon  which  our  judicial  system  is 
founded,  or  the  practice  of  our  courts.  We 
do  not  question  his  honor's  power,  if,  in 
the  exercise  of  his  sound  discretion,  there 
had  been  on  his  part,  or  on  the  part  of  any 
other  person  connected  with  the  case  or  the 
court,  any  irregularity  or  inadvertence,  or 
any  other  like  reason,  by  which  the  de- 
fendant bad  suffered  injustice,  to  set  the 
verdict  aside.  Nor  do  we  suggest  that  such 
action  would  have  been  reviewable  in  this 
court  We  do  think  that  his  honor  should 
have  informed  the  parties,  and  put  ui>on 
the  record,  whether  he  granted  the  mo- 
tion in  the  exercise  of  his  discretion,  or  as 
a  matter  of  law  or  legal  inference.  The 
verdict  of  the  Jury,  obtained  after,  and  as 
tlie  result  of,  a  Judicial  investigation,  is  a 
valuable  right,  of  which  a  person  may  not 
be  deprived  except  in  accordance  with  the 
law.  Wood  V.  Railroad,  131  N.  0.  48,  42  S. 
B.  462.  Arbitrary  discretion  is  not  a  fa- 
yorito  in  a  system   of  Jurisprudence  and 


I  procedure  based  upon  Judicial  precedent  and 
written  law.  Of  necessity,  discretion  must 
rest  somewhere  in  the  administration  of 
the  law,  but  it  should  be  confined  to  the 
narrowest  possible  limits  consistent  with 
necessity. 

We  are  not  required  in  this  case,  and, 
appreciating  the  delicacy  of  the  question 
with  which  we  are  dealing,  and  desiring  to 
say  no  more  l^an  is  necessary,  we  do  not 
intend,  to  say  that  when  a  judge  exercises 
his  discretion  he  must  state  the  facts  upon 
which  his  action  is  based.  We  simply  hold 
that  he  should  say,  if  the  fact  be  so,  that  his 
act  l8  controlled  only  by  his  discretion.  This 
is  but  fftir  to  the  parties,  Just  to  the  Judge, 
and  consistent  with  sound  legal  principles 
and  precedent    Bird  v.  Bradbum,  supra. 

We  are  of  opinion,  however,  that  the  learn- 
ed and  conscientious  Judge,  who,  we  are 
sure,  is  duly  sensible  of  and  sensitive  to  the 
rights  of  litigants,  did  not  grant  a  new  trial 
as  a  matter  of  discretion.  We  do  not  think 
that  the  action  of  a  Judge  should  be  as- 
cribed to  discretion  unless  he  plainly  says  so, 
or  there  be  no  other  explanation  of  his  con- 
duct 

In  this  case  we  find  that  the  defendant 
excepted  to  the  introduction  of  testimony, 
and  we  conclude  that  upon  refiectlon  his 
honor  was  of  opinion  that  he  had  committed 
error  in  admitting  such  testimony.  His  hon- 
<Hr's  action,  viewed  in  this  way,  is  appealable 
and  subject  to  review.  Wood  v.  Railroad, 
supra.  Rulings  upon  the  trial  are  frequently 
brought  here  for  review  in  this  way.  Was 
there  error  in  the  admission  of  the  testi- 
mony? Huffman  was  examined  as  an  ex- 
pert He  said  he  was  a  stenographer  and 
typewriter,  had  studied  penmanship,  and  was 
assistant  to  the  clerk  of  the  court  The  de- 
fendant contended  that  he  was  not  qualified 
as  an  expert  It  certainly  would  have  been 
more  in  accordance  with  the  practice  if  his 
honor  had  examined  the  witness  regarding 
his  competency  as  an  expert,  and  found  the 
facts,  before  permitting  him  to  testify.  Such 
finding  is  final  if  there  is  any  evidence  to 
support  it  State  v.  Wilcox,  132  N.  O.  1120, 
44  S.  B.  625;  State  v.  Secrest  80  N.  0.  460. 
We  think  the  statement  of  the  witness  as  to 
his  opportunity  for  farming  an  opinion  tn 
regard  to  handwriting  sufficient  under  the 
ruling  of  this  court  in  Yates  v.  Yates,  76  N. 
G.  146;  1  Wigmore,  Bv.  570.  It  is  further 
excepted  for  that  the  application  for  insur- 
ance, admitted  to  have  the  genuine  signa- 
ture, was  not  put  In  evidence.  We  do  not 
think  it  was  necessary  to  do  so.  His  honor's 
ruling  is  sustained  by  the  decision  in  Fuller 
V.  Fox,  101  N.  O.  119,  7  S.  B.  580,  9  Am.  St. 
Rep.  27,  and  other  cases  following. 

We  find  no  error  In  any  of  the  rulings  ex- 
cepted to  by  the  defendant  We  have  no- 
ticed the  only  exceptions  which  appear  in 
the  records  The  charge  of  his  honor  is  not 
set  out  If  the  defendant  had  made  other 
exceptions,  he  should  have  had  them  put 
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la  the  recoriL  In  their  absence,  It  wHI  be 
presmned  that  the  rollnga  of  his  honor  were 
satisfactory.  We  have  examined  the  entire 
record  with  care,  and  see  nothing  to  suggest 
error.  The  only  Issue  submitted  was  in 
r^^rd  to  the  execution  of  the  note.  That 
was  found  for  the  plaintiff.  It  seems  to 
have  been  conceded,  or  at  least  there  was 
no  evidence  to  the  contrary,  that  the  plain- 
tiff was  the  purchaser  for  value  and  with- 
out notice.  If  the  defendant,  however,  by 
reason  of  the  action  of  his  honor,  had  other 
exceptions  In  the  record,  which  he  desired 
to  have  presented,  we  take  It  that  he  would 
be  entitled,  from  a  proper  application,  to 
the  writ  of  certiorari.  In  lieu  of  an  appeal. 

His  honor  did  not.  In  terms,  set  aside  the 
verdict,  although  he  granted  a  new  trial. 
The  plaintiff  was  entitled  to  Judgment  The 
superior  court  of  Catawba  county  will  pro- 
ceed to  render  Judgment  on  the  verdict 

Error. 

CLARK,  C.  J.  (dissenting).  The  Judge  be- 
low granted  a  new  trial  without  saying 
whether  he  did  so  as  a  matter  of  discretion, 
or  because  he  found  he  had  committed  an 
error  of  law  in  the  trial,  and  he  was  not 
asked  to  state  upon  what  ground  he  granted 
a  new  trial.  The  presumption  always  is  In 
favor  of  the  correctness  of  the  trial  below, 
and  he  who  alleges  error  must  assign  and 
show  error.  This  Is  elementary.  If  this  new 
trial  was  granted  as  a  matter  of  discretion, 
there  could  be  no  error.  If  It  was  granted 
for  error  In  law  which  the  Judge  thought  he 
had  committed,  it  would  be  a  reviewable 
question  to  decide  whether  or  not  there  was 
error  committed  by  him.  As  it  does  not  ap- 
pear upon  which  ground  the  court  put  its 
action,  and  appellant's  counsel  did  not  ask 
that  It  should  be  stated.  It  will  be  presumed 
that  there  was  no  error,  and  that  the  Judge 
did  what  he  had  a  right  to  do,  and  granted 
the  new  trial  in  his  discretion.  Besides,  If 
the  new  trial  was  granted  for  error  in  law 
committed  by  the  Judge,  it  Is  absolutely  nec- 
essary that  the  Judge  find  the  facts;  other- 
wise it  cannot  be  seen  whether  he  did  or  did 
not  in  fact  commit  an  error  of  law.  To  af- 
firm the  Judgment  without  such  finding  is  to 
order  a  final  Judgment  below  against  the 
appellee,  when,  not  appealing,  he  has  had 
no  chance  to  file  exceptions.  He  has  had  no 
showing  on  this  appeal,  no  day  in  court 
When  the  Judge  puts  ^Is  ruling  upon  the 
ground  that  he  committed  an  error  of  law,  he 
finds  the  facts,  and  the  error  of  law  is  pre- 
sented. This  has  been  the  case  in  every 
instance  where  an  appeal  has  been  taken 
because  the  Judge  below  granted  a  new  trial 
upon  a  matter  of  law.  Wood  v.  Railroad, 
131  N.  C.  48,  42  S.  B.  462;  Thomas  v.  Myers, 
87  N.  C.  31;  Gay  v.  Nash,  84  N.  C.  833; 
Bryan  y.  Heck,  67  N.  C.  322. 

Two  cases,  and  two  cases  only,  have  pre- 
sented the  precise  point  herein — as  to  the 
effect  of  an  appeal  from  an  order  granting  a 


new  trial  without  stating  whether  it  was 
granted  in  the  discretion  of  the  court  or  for 
error  of  law — and  in  both,  by  a  unanimous 
court,  it  was  held  that  the  new  trial  must  be 
taken  to  have  been  granted  In  the  discretion 
of  the  court,  and  in  both  the  appeal  was  dis- 
missed. In  Braid  v.  Lukins,  05  N.  Q  126, 
Merrimon,  C.  J.*  says  that  when  the  court 
below  "grants  a  new  trial  without  specifying 
the  matters  that  induced  it  to  make  the 
order,  and  these  do  not  appear  with  suffi- 
cient certainty  in  the  record,  it  must  be  tak- 
en that  the  court  granted  the  new  trial  in 
the  exercise  of  Its  discretionary  power.  The 
presumption  is  that  the  order  was  properly 
made  for  good  and  sufficient  cause,  nothing 
to  the  contrary  appearing.  •  •  •  The  de- 
fendant it  is  true,  moved  to  set  the  verdict 
aside  because  It  is  irregular,'  but  it  does 
not  appear  that  the  court  placed  its  deci- 
sion upon  that  ground.  The  Judge  was  fa- 
miliar with  the  law,  and,  if  he  had  intended 
to  decide  upon  the  ground  that  the  verdict 
was  irregular  and  void,  thus  raising  a  ques- 
tion of  law,  he  would  most  probably  have 
stated  the  grounds  of  his  decision,  so  as  to 
give  the  appellant  the  benefit  of  an  appeal. 
In  that  case,  as  we  have  seen,  he  ought  to 
have  stated  what  induced  his  decision.  The 
burden  rests  upon  the  appellant  to  show  suf- 
ficient grounds  for  the  appeal  and  to  show 
error."  It  is  not  sufficient  ground,  as  in  this 
case,  to  show  merely  that  the  new  trial  was 
granted,  without  showing  that  it  was  not 
granted  in  the  discretion  of  the  court  In 
Braid  v.  liokins,  Merrimon,  O.  J.,  further 
says  that  when  the  new  trial  is  granted  be- 
low for  an  error  of  law,  "the  court  should 
state  upon  the  record  the  facts  and  consider- 
ations that  induced  it  to  make  the  order 
granting  or  refusing  a  new  trial.  This  is 
necessary  to  enable  this  court  to  see  and  de- 
termine whether  or  not  the  order  or  Judg- 
ment presents  questions  of  law,  the  subject 
of  review,  or  whether  it  was  made  in  the 
exercise  of  discretionary  power,  and  there- 
fore not  reviewable."  In  the  last  decision  of 
this  court  and  a  very  recent  one  (Bird  v. 
Bradbum,  131  N.  C.  488,  42  8.  B.  036),  the 
same  ruling  is  made,  dismissing  the  appeal. 
The  court  said:  "The  power  of  the  court  to 
set  aside  the  verdict  as  a  matter  of  discre- 
tion has  always  been  inherent  and  is  nec- 
essary to  the  proper  administration  of  Jus- 
tice. The  Judge  is  not  a  mere  moderator, 
but  is  an  integral  part  of  the  trial;  and, 
when  he  perceives  that  Justice  has  not  been 
done,  it  is  his  duty  to  set  aside  the  verdict 
*  *  *  It  is  only  when  a  new  trial  is  grant- 
ed as  a  matter  of  law  that  such  action  is 
reviewable,  and  then  the  facts  should  be 
found.  When  the  verdict  is  set  aside  as  a 
matter  of  discretion,  it  is  not  necessary  to 
find  the  facts  (Allison  v.  Whittler,  101  N. 
a,  bottom  of  page  404,  8  S.  B.  888,  at  page 
840);  and  no  appeal  lies  (Braid  v.  Lukins,  95 
N.  O.  123;  Jones  v.  Parker,  07  N.  O.  88,  2 
8.  B.  870).    And  if  no  reason  is  given,  it  is 
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presumed  fhat  the  new  trial  was  granted  as 
a  matter  of  discretion,  and  the  appeal  will 
be  dismissed.  Braid  v.  Lukins,  supra;  State 
T.  Braddy,  104  N.  C.  737.  10  S.  B.  261."  The 
court  further  says  that,  if  the  grant  of  a 
new  trial  "was  not  in  the  exercise  of  the 
Judge's  discretion,  it  is  reviewable,  and 
therefore  his  reason  should  be  given,  if  ask- 
ed." Here,  the  Judge's  reasons  were  neither 
asked  nor  given,  and  the  above  cases  settle 
that  it  must  be  presumed  that  he  acted  in 
his  discretion.  This  court  will  not  presume 
error  below.  It  must  afltonatlvely  appear. 
The  court  below  refused  to  grant  a  new  trial 
''because  against  the  weight  of  evidence,** 
and  then  granted  it  without  giving  any  rea- 
son. It  does  not  follow  that  It  must  have 
been  for  some  error  of  law  which  the  judge 
had  made.  There  might  be  a  hundred  rea- 
sons, some  of  which  are  suggested  in  Bird  v. 
Bradbum,  supra,  why  the  judge,  in  his  dis- 
cretion, thought  that,  in  the  interest  of  Jus- 
tice, there  should  be  a  new  triaL  None  of 
these  was  he  required  to  set  out  in  the  rec- 
ord, and  in  most  cases  they  ought  not  to  go 
upon  the  record,  to  prejudice  persons  or  an- 
other trial,  as  where  the  judge  has  a  sus- 
picion, but  not  legal  proof,  that  the  jury  was 
tampered  with,  and  many  other  cases.  To 
summarily  order  a  judgment  here  upon  a 
verdict  which  the  court  below  has  set  aside 
without  giving  its  reasons,  and  therefore 
presumably  in  its  discretion,  would  be  un- 
just to  the  defendant  It  was  incumbent 
upon  the  appellant  (the  plaintiff)  to  ask  the 
judge  to  give  his  reasons* 

If,  contrary  to  above  precedents,  the  fail- 
ure of  the  judge,  imasked,  to  state  his 
grounds  for  granting  a  new  trial,  does  not 
raise  a  presumption  that  he  acted  In  his  dis- 
cretion and  committed  no  error,  certainly  it 
could  not  raise  the  opposite  presumption— 
that  he  acted,  not  in  his  discretion,  but  for 
reason  of  error  In  law  committed  in  the  trial. 
Still  less  can  there  arise  the  further  pre- 
sumption that  he  erred  in  finding  that  he 
had  committed  error.  There  may  have  been 
an  error  in  his  charge,  or  In  a  remark  to  the 
jury,  or  in  the  remarks  of  counsel,  or  in  the 
composition  of  the  jury,  or  other  legal  errors 
which  dp  not  appear  in  the  record,  because 
no  facts  are  found.  The  defendant  (appel- 
lee) is  not  to  be  punished  by  a  judgment 
without  a  hearing  because  the  judge  did  not 
ex  mere  motu  find  the  facts,  and  state  his 
reason  for  granting  a  new  trial.  If  it  was 
error  to  fail  to  do  this,  at  most  the  case 
should  be  remanded,  that  the  judge  may 
state  his  grounds  and  find  the  facts. 

If,  however,  It  could  be  presumed  that 
the  judge  granted  the  new  trial  for  error  of 
law  committed  by  him,  the  presumption  is 
that  he  ruled  properly  that  there  was  such 
error,  and  it  was  inaimbent  on  the  appel- 
lant (the  plaintiff)  to  have  the  facts  found. 
But  what  ruling  of  law  is  presented  when 
no  facts  are  found?  The  verdict  against  the 
defendant  being  set  aside,  he  is  not  appeal- 
ing.   He  could  not,  on  this  record,  with  no  | 


facts  found,  allege  errors  in  the  judge's  rul- 
ing. It  is  the  plaintiff  who  is  appealing,  and 
he  assigns  no  error  save  that  the  new  trial 
was  granted.  To  order  judgment  against 
the  defendant  is  not  only  to  presume  that 
the  judge  granted  the  new  trial  not  in  his 
discretion,  but  Is  to  deprive  the  defendant  of 
opportunity  to  show  that  In  fact  error  of 
law  was  committed  on  the  trial,  for  no  facts 
were  found,  as  should  be  done  when  the 
new  trial  below  is  granted  by  the  judge  for 
his  own  error. 

If  the  judgment  below  stands,  there  Is  no 
harm  done,  for  on  the  new  trial  which  was 
granted  by  the  judge  the  costs  will  follow 
the  final  verdict  But  it  will  be  depriving 
the  defendant  of  his  day  in  court  to  afQrm 
the  judgment  if  the  judge  granted  the  new 
trial  in  the  ezerdse  of  his  discretion  in  the 
interest  of  justice,  as  Is  the  presumption,  or 
to  hold,  if  the  new  trial  Is  presumed  to  have 
been  granted  for  error  of  law  committed, 
that  the  judge  granted  such  trial,  though 
there  was  no  error  committed,  when  the  facts 
are  not  found,  upon  which  alone  the  errors 
of  law  would  be  presented,  and  the  appel- 
lant, upon  whom  it  devolved,  did  not  ask 
the  facts  to  be  found.  But  if  the  Judge,  ez 
mero  motu  and  unasked  by  the  appellant, 
should  have  stated  whether  the  new  trial  was 
granted  in  his  discretion  or  for  error  of  law, 
the  defendant  appellee  should  not  be  punish- 
ed for  the  judge's  error  by  putting  in  force  a 
judgment  as  to  which  the  appellee  has  had 
no  opportunity  to  file  his  exceptions  or  have 
them  passed  upon. 

Upon  reason  and  the  precedents,  the  ap- 
peal should  be  dismissed,  and  the  truth  of 
the  matters  determined  by  the  new  trial  be- 
low* 

HOKE,  J.,  concurs  in  the  dissenting  opinion. 

(138  N.  C.  264) 

TEETER  V.  WALLACE,  Sheriif. 

(Supreme  Court  of  North  Carolina.    May  2, 

1905.) 

UGENSK  TAX  — PAYMENT   UNDBB  PBOTEST— EB- 
OOVEBT  SACK— LIABILITT  OT  BHBBIFV 

•—STATUTES— CONSTBUCJTION. 

1.  Acts  1903,  p.  333»  c  247,  t  85,  requires 
dealers  in  horses  and  mules  to  pay  a  license 
tax.  By  section  87  (page  352)  the  sheriff  is  au- 
thorized to  levy  on  property  for  the  collection 
of  the  tax  when  the  person  liable  therefor  fails 
to  pay  the  same.  By  section  84,  c  251,  p.  400, 
Acts  1903,  he  is  required  to  make  a  return  to 
the  State  Auditor  the  1st  of  each  month  of  all 
taxes  or  license  fees  received  bjr  him  durins"  the 
next  preceding  month,  and  within  10  days  there- 
after pay  the  same  to  the  State  Treasurer. 
Heldy  that  a  person  paying:  such  tax  to  the  sher- 
iff under  an  agreement  with  the  sheriff  that  In 
case  the  payer  was  not  liable  therefor  it  would 
be  returned  to  him,  was  not  entitled  to  main- 
tain an  action  against  the  sheriff  for  the  return 
of  the  money  aiter  it  had  been  paid  by  the 
sheriff  to  the  State  Treasurer,  in  view  of  Acts 
1901,  p.  795,  c  558,  §  30,  providing  that,  if  the 
person  claiming  anv  tax  to  be  invalid  shall  pay 
the  same  to  the  sheriff,  he  may,  at  any  time 
within  30  days  thereafter,  demand  the  same,  in 
writing,  from  the  State  Treasurer  when  it  is 
a  itatie  taj^  i^id  th«^  if  tbe  s^eoe  ihall  not  be 
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refnnded  within  90  days  thereafter,  &e  may  sne 
and  recover  judgment  against  the  county  there- 
for in  which  such  tax  was  collected,  if  it  is  de- 
termined that  the  tax  Is  for  any  reason  invalid. 
2.  The  property  of  a  person  was  levied  on  by 
the  sheriff  for  the  failure  to  pay  a  license  tax 
under  Acts  1903,  p.  833,  c  247,  §  35,  reauiring 
dealers  in  horses  and  mules  to  pay  a  license 
tax,  and  the  sheriff  consented  to  allow  such  per- 
son to  pay  a  sum  of  money  and  release  the 
proi)erty  levied  on,  and  thereupon  executed  a 
receipt  reciting  that  as  sheriff  he  had  levied  on 
the  property  for  a  tax  known  as  the  license  tax 
for  selling  horses,  etc.,  and  that  it  was  paid  un- 
der protest,  the  payer  reserving  the  right  to 
test  by  law  the  validity  of  the  tax,  and  that  the 
money  was  left  with  him  for  that  purpose. 
Heldf  that  the  receipt  was  not  a  promise  on  the 
part  of  the  sheriff  to  hold  the  money  until  the 
controversy  as  to  liability  was  settled. 

Appeal  from  Superior  Court,  Mecklenburg 
Oounty;  O.  H.  Allen,  Judge. 

Action  by  M.  F.  Teeter  against  N.  W.  Wal- 
lace, sheriff  of  Mecklenburg  county.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Plaintiff  sued  defendant  before  a  justice 
of  the  peace  to  recover  the  sum  of  $25,  the 
amount  of  taxes  Illegally  collected  by  defend- 
ant as  sheriff.  From  Judgment  against  plain- 
tiff he  appealed  to  the  superior  court.  At 
the  trial  in  the  latter  court  plaintiff  in  his 
own  behalf  testified:  **That  In  March,  1904^ 
defendant,  as  sheriff  of  Mecklenburg  county, 
demanded  of  him  the  sum  of  $25  license  tax 
for  carrying  on  the  business  of  a  dealer  in 
horses  and  mules,  under  section  35,  c.  247,  p. 
333,  Acts  1903.  He  insisted  that  he  was  not 
liable  for  the  tax,  and  thereupon  the  sheriff 
seized  a  mule,  the  property  of  the  plaintiff, 
for  the  purpose  of  collecting  the  same.  Plain- 
tiff, in  order  to  secure  the  release  of  the 
mule,  asked  the  sheriff  if  he  would  permit 
him  to  deposit  the  sum  of  $25,  the  amount 
claimed  for  the  tax.  That  the  sheriff  con- 
sented thereto,  and  rec^ved  the  sum  of  $25 
upon  the  terms  set  out  in  the  following  re- 
ceipt or  paper  writing,  to  wit:  *March  12, 
1904.  Received  of  M.  F.  Teeter  $25.  This 
money  is  left  with  me  for  the  following  pur- 
poses: I,  as  sheriff  of  Mecklenburg  county, 
have  levied  on  one  mule  of  the  said  M.  F. 
Teeter  for  a  tax  known  as  the  license  tax  for 
selling  horses,  etc.,  and  the  said  M.  F.  Teeter 
pays  this  money  imder  protest,  reserving 
the  right  to  test  by  law  the  validity  of  my 
requiring  him  to  pay  said  tax.  And  I  here- 
by consent  to  M.  F.  Teeter's  reserving  the 
right  to  test  the  validity  of  requiring  him  to 
pay  this  tax.  N.  W.  Wallace,  Sheriff."' 
The  sheriff  thereupon  released  the  mule,  and 
turned  him  over  to  the  plaintiff.  The  plain- 
tiff then  offered  evidence  tending  to  show 
that  he  was  not  engaged  in  dealing  in  horses 
or  mules,  and  that  he  was  not  liable  for  the 
tax.  Defendant  objected  to  this  evidence. 
The  court  sustained  the  objection,  and  the 
plaintiff  excepted.  It  was  admitted  t^at  the 
sheriff  had  paid  the  tax  of  $25  over  to  the 
State  Treasurer  before  the  commencement  of 
this  action.  Defendant  demurred  to  the  evi- 
dence.   Th«  court  being  of  the  opinion  that 


the  plaintiff  could  not  recover,  sustained  the 
demurrer  and  nonsuited  the  plaintiff.  Plain- 
tiff excepted  and  appealed. 

Spence  &  Newell  and  T.  O.  Guthrie,  for 
appellant    Burwell  &  Cansler,  for  appellee. 

WALKER,  J.  (after  stating  the  facts). 
We  do  not  see  upon  what  ground  the  plain- 
tiff is  entitled  to  recover  in  this  action.  That 
the  money  he  paid  to  the  sheriff  should  be 
refunded  to  him  if  he  was  not  liable  for  the 
tax  is  admitted,  but  he  cannot  recover  it 
otherwise  than  is  provided  by  law.  He  must 
resort  to  the  remedy  which  has  been  prescrib- 
ed for  his  case,  as  it  is  sufficient  for  the 
puriK)se  of  vindicating  his  right  The  tax  im- 
posed by  section  35,  c  247,  p.  333,  Acts  1903, 
is  a  state  tax,  and  is  required  to  be  paid  to 
the  State  Treasurer  as  other  taxes  of  a  like 
kind  are  paid.  By  section  87  (page  352)  the 
sheriff  is  given  authority  to  levy  upon  real 
and  personal  property  for  the  purpose  of  col- 
lecting the  tax  when  the  person  liable  there- 
for fails  to  pay  the  same,  and  by  section  84, 
c.  251,  p.  400,  Acts  1903  (Machlntty  Act),  he 
is  required  to  make  a  return  to  the  State 
Auditor  the  1st  of  each  month  of  all  taxes  or 
license  fees  received  by  him  during  the  next 
preceding  month,  and  within  10  days  there- 
after to  pay  the  same  to  the  State  Treasurer. 
In  conformity  with  the  provisions  of  the  law 
Just  recited,  and  for  the  protection  of  the 
sheriff  or  tax  collector,  it  is  provided  by  sec- 
tion 30,  c.  558,  p.  795,  Acts  1901,  that  in  every 
case,  if  the  person  or  persons  claiming  any 
tax,  or  any  part  thereof,  to  be  for  any  reason 
invalid,  shall  pay  the  same  to  the  sheriff,  he 
may  at  any  time  within  30  days  after  such 
payment  demand  the  same  in  writing  from 
the  Treasurer  of  the  State  when  it  is  a  state 
tax,  and,  if  the  same  shall  not  be  refunded 
within  90  days  thereafter,  he  may  sue  the 
county  in  which  such  tax  was  collected  for 
the  amount  thereof,  and  If  it  is  determined 
that  the  tax  was  for  any  reason  invalid  he 
shall  have  judgment  therefor,  with  interest 
and  execution  to  enforce  its  payment  This 
is  a  plain  and  adequate  remedy,  and  the  pro- 
visions of  the  statute  have  been  construed 
by  this  court  to  be  mandatory,  and  the  stat- 
utory remedy  to  be  exclusive^  so  far,  at  least 
as  the  recovery  of  the  tax  which  has  been 
paid  is  concerned.  Since  the  decision  in  the 
case  of  Hugglns  v.  Hlnson,  61  N.  O.  126,  it 
has  been  held  that  taxes  collected  by  a  sher- 
iff under  a  tax  list  such  as  taxes  assessed 
upon  property,  cannot  be  *  recovered  in  a 
suit  against  him,  though  they  may  have  been 
illegally  exacted,  as  relief  in  such  a  case 
must  be  sought  from  the  statutory  tribunal 
appointed  to  hear  and  determine  such  mat- 
ters; but  as  to  taxes  collected  by  the  sheriff 
under  Schedule  B,  when  It  is  left  to  his  judg- 
ment to  decide  whether  a  tax  is  due  or  not 
in  a  particular  case,  and  what  amount  la 
due,  if  he  collects  when  no  tax  is  due,  or 
collects  more  than  is  due,  the  remedy  at  com- 
mon law  was  to  pay  under  protest  and  re- 
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coyer  back  the  amount  so  paid  In  an  action 
for  money  had  and  received.  The  act  of  1901 
(and  prior  enactments)  changed  the  law  In 
this  respect,  and  substituted  the  statutory 
remedy  for  that  of  the  common  law,  proceed- 
ing upon  the  just  and  reasonable  ground 
that,  as  the  sheriff  is  merely  an  agent  in  col- 
lecting the  tax,  and  has  no  interest  therein 
except  the  commission  he  receives  for  bis 
services,  the  state  and  the  county  are  really 
the  only  parties  interested  in  defending  the 
suit  for  the  recovery  of  the  taxes  paid  to  the 
sheriff. 

There  Is  another  good  reason  for  the  enact- 
ment of  such  a  law.  The  sheriff  Is  required 
to  make  regular  monthly  reports  to  the  au- 
ditor and  regular  monthly  settlements  with 
the  treasurer  in  respect  to  the  license  taxes 
or  fees  collected  by  him,  and  it  would  be 
manifestly  unjust  to  expose  him  to  a  suit 
by  the  taxpayer  after  he  had  settled  with 
the  treasurer.  No  harm  will  be  done  the 
taxpayer,  as  he  can  proceed  under  the  act, 
and  have  his  money  refunded  to  him;  and 
the  remedy  thus  afforded  is  quite  as  expedi- 
tious and  effectual  as  would  be  a  suit  against 
the  sheriff.  It  may  be  added  that,  if  the  law 
should  permit  an  action  to  He  against  the 
sheriff,  it  would  tend  greatly  to  obstruct  the 
state  in  the  execution  of  the  revenue  laws. 
There  is  every  reason,  therefore,  why  we 
should  give  the  act  a  liberal  construction,  it 
l)eing  remedial  in  its  nature;  and  it  is  neces- 
sary to  declare  it  to  be  mandatory  in  ord^ 
to  carry  out  the  intention  of  the  Legislature. 
The  taxpayer  is  restricted  to  the  remedy 
provided  by  the  statute,  and,  in  order  to  avail 
himself  of  it,  he  must  make  the  ^demand  and 
bring  his  action  as  therein  required.  Wilson 
V.  Green,  135  N.  O.  343,  47  S.  B.  460;  Mclntire 
▼.  R.  Co.,  67  N.  0.  278;  Hilliard  v.  Asheville, 
118  N.  C.  8^,  24  S.  E.  738.  The  subject  is 
so  fully  considered  in  the  cases  of  Railroad 
▼.  Reidsville,  100  N.  C.  404,  13  S.  B.  8G5, 
and  Hatwood  v:  Fayettevllle,  121  N.  C.  207, 
28  S.  B.  200,  that  it  is  hardly  necessary  to 
prolong  the  discussion.  In  the  former  case 
the  tax  was  alleged  to  be  invalid,  and  in  the 
latter  the  plaintiff  claimed  that  he  was  not 
liable  for  the  tax,  as  his  property  was  not 
within  the  corporate  limits  of  the  town.  He 
did  not  dispute  the  validity  of  the  tax,  but 
contended  that  he  was  not  of  the  class  up- 
on which  it  could  be  imposed.  That  Is  pre- 
cisely omr  case.  In  both  cases  it  was  held 
that  the  plaintiff  could  not  recover.  Even  if 
the  plaintiff  had  sued  the  county,  as  there  is 
no  proof  that  he  made  the  necessary  demand 
and  brought  his  action  within  90  days  after 
the  refusal  of  payment,  he  could  not  recover. 
Chemical  Co.  v.  Board  of  Agriculture,  111  N. 
0.  135,  15  &  E.  1032.  But  the  plaintiff  must 
fail  in  the  present  suit  because  the  sheriff, 
as  we  have  shown,  is  not  liable  to  him  upon 
the  cause  of  action  set  forth  in  his  com- 
plaint. 

We  cannot  adopt  the  construction  placed 
by  the  learned  counsel  of  the  plaintiff  upon 
the  reoeipt  given  by  the  sheriff  to  the  plain- 


tiff. He  did  not  promise  thereby  to  hold  the 
money  until  the  controversy  as  to  his  liabil- 
ity was  settled,  but  the  paper  was  given 
merely  to  save  the  rights  of  the  plaintiff, 
and  as  evidence  of  his  protest  against  lia- 
bility for  the  tax  and  of  his  purpose  to  con- 
test the  same,  not  with  the  sheriff,  but  in 
the  manner  provided  by  law.  It  seems  to 
have  been  carefully  worded  for  the  purpose 
of  expressing  that  idea,  and  clearly  refers 
to  the  statutory  remedy.  There  is  nothing 
in  it  to  indicate  an  intention  that  the  sheriff 
should  retain  the  money,  or  that  he  would  be 
sued  for  the  same.  In  any  view  of  the  case, 
the  court  below  was  right  in  nonsuiting  the 
plaintiff. 
No  error. 


(188  N.  C.  319) 

HICKS  V.  NAOMI  FALLS  MFG.  CO. 

(Supreme  Court  of  North  Carolina.    May  0. 

1005.) 

ADMISSION  OP  ATTOBNEY— INJUBT  TO  EMFLOTiS 

— PBOXIMATE     CAUSE  —  ASSUMPTION     OF 

BISK— CONTBIBUTOBT  NEOLIOENOE. 

1.  It  may  not  be  shown,  as  an  admission 
binding  plaintiff,  that,  in  a  prior  action  for  the 
same  iDjury  to  plaintiff  in  defendant's  factor;]^, 
his  then  attorney  said  in  court  that  if  the  evi- 
dence was  as  stated  by  defendant's  witnesses 
plaintiff  had  no  case,  and  that  he  then  suggested 
that  each  side  select  a  man  to  go  to  the  factory 
and  examine  the  machines,  and  that  if  found  to 
be  as  claimed  he  woald  talce  a  nonsuit,  and  that, 
on  return  of  the  men  selected,  such  attorney 
tooit  a  nonsuit. 

2.  Though,  in  an  action  for  injury  to  an  em- 

Eloyg  from  the  knives  of  a  machine  at  which 
e  was  worlcing,  the  issue  whether  he  was  in- 
jured in  attempting  to  clean  it  while  in  motion, 
contrary  to  oraers,  should  be  left  to  the  jury  on 
conflicting  evidence,  the  question  whether,  if  he 
did  so,  this  was  the  proximate  cause  of  the  in- 
jury, is  for  the  court,  as  there  cannot  be  a 
difference  of  opinion  as  to  this  among  fair- 
minded  men. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  84, 
Cent.   Dig.   Master  and   Servant,   U  750-762, 
•  1127.] 

8.  Though  an  employ^  knows  of  a  defect  in  a 
machine  at  which  he  is  working,  he  does  not 
assume  the  risk  of  continuing  to  work  at  it, 
unless  the  machine  is  so  obviously  and  immedi- 
ately dangerous  that  no  man  of  common  pru- 
dence would  continue  in  the  work  and  incur  the 
risk. 

4.  Though  a  master  Is  negligent  In  furnishing 
a  defective  machine  for  an  employ^  to  work  at, 
the  defense  of  contributory  negligence  is  avail- 
able in  an  action  for  injury  therefrom. 

Appeal  from  Superior  Court,  Guilford 
County;   Shaw,  Judge. 

Action  by  Joseph  Hicks  against  the  Naomi 
Falls  Manufacturing  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Reversed. 

Civi]  action  for  negligence  tried  before 
Shaw,  J.,  and  a  jury,  at  January  special 
term,  1005,  of  Guilford  superior  court  The 
plaintiff  had  formerly  Instituted  a  suit  on 
the  same  cause  of  action  in  the  superior 
court  of  Randolph  county,  in  which  a  non- 
suit had  heen  taken,  and  subsequently  in- 
stituted this  action  in  the  superior  court  of 
Guilford  county,  and  this  second  action  is 
the  subject  of  the  present  appeal.    Four  is* 
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aues  were  submitted  to  the  jury:  (1)  Was 
plaintiff  Injured  by  the  negligence  of  the  de- 
fendant as  alleged  in  the  complaint?  (2) 
Did  plaintlir  voluntarily  assume  the  riak  in- 
volyed  in  cleaning  the  mote  box  while  the 
lapper  was  in  motion  as  alleged  in  the  an- 
swer? (a)  Did  plaintiff  by  his  own  negli- 
gence contribute  to  his  own  Injury?  (4) 
What  damage  is  plaintiff  entitled  to  recover? 
There  were  allegations  and  evidence  by  the 
plaintiff  tending  to  show  that  he  was  em- 
ployed in  the  defendant's  mill  and  operating 
a  certain  machine,  known  as  a  "lapper," 
and,  while  operating  it,  his  hand  was  se- 
verely and  permanently  Injured  by  being 
caught  in  the  wheels  and  knives  of  the  lap- 
per; that  this  injury  was  caused  by  the  neg- 
ligence of  the  defendant  in  failing  to  pro- 
vide the  plaintiff  with  safe  appliances  and 
machinery  for  his  use  while  he  was  in  its 
employ  as  aforesaid;  the  negligence  alleged 
against  the  defendant  being  that  the  lapper 
was  unskillfully  and  dangerously  made,  be- 
cause of  the  fact  that  underneath  the  lapper 
the  wheels  and  knives  of  the  machine  were 
unprotected  and  exposed,  whereas,  In  all 
properly  constructed  lappers  approved  and 
in  general  use,  such  wheels  and  knives  are 
protected  and  covered;  that  in  the  proper 
use  of  said  machine  the  trash  and  motes 
continually  collected  underneath  it,  and  it 
was  necessary  for  the  plaintiff  to  keep  that 
cleaned  out  in  the  proper  woi^lng  of  the 
machine;  that  the  plaintiff,  in  the  exercise 
and  performance  of  his  labor  as  operator  of 
this  machine,  thrust  his  hand  under  the 
same  for  the  purpose  of  cleaning  out  the 
motes  and  trash  which  had  collected  there, 
and  while  carefully  endeavoring  to  perform 
this  duty,  believing  that  said  knives  and 
wheels  were  properly  protected,  and  una- 
ware of  the  dangerous  condition  of  the  ma- 
chine, the  knives  and  wheels  of  the  lapi>er, 
which  were  negligently  left  uncovered  and 
unprotected  by  the  defendant,  caught  and 
mangled  his  hand.  The  plaintiff  further  al- 
leged and  testified  that  the  defendant  negli- 
gently failed  to  furnish  him  any  appliances, 
such  as  were  approved  and  in  general  use, 
for  cleaning  out  the  lapper  without  using 
his  hand  underneath  the  machine,  and  in 
close  proximity  to  the  knives  and  wheels  of 
the  same,  by  the  operator  thereof,  and  that, 
but  for  such  negligent  actft  and  conduct  of 
the  defendant,  his  injuries  would  not  have 
occurred.  The  defendant  denied  these  alle- 
gations, and  offered  evidence  to  show  that 
the  machine  is  In  every  way  properly  con- 
structed, was  a  standard  machine  In  general 
use  in  cotton  manufacturing,  was  erected  by 
a  responsible  and  competent  party,  and  in 
every  way  fitted  for  the  work  to  be  done  by 
it,  and  in  no  way  defective  or  ovt  of  repair, 
and  that  all  appliances  furnished  were  ap- 
proved and  in  general  use  for  the  proper 
working  of  the  machine.  The  defendant  fur- 
ther offered  evidence  to  the  effect  that  the 
plaintiff  assisted  in  patting  up  the  machine. 


and  was  fully  aware  of  the  alleged  defect 
of  which  he  complains,  and  of  all  the  dan- 
gers incident  to  its  operation.  There  wu 
further  evidence  on  the  part  of  the  defend- 
ant to  show  that  the  plaintiff  was  guilty  of 
contributory  negligence^  in  that  he  attempt- 
ed to  dean  the  machine  while  in  motum, 
oontrary  to  the  express  directiona  of  the 
superintendent;  that,  by  reason  of  his  as- 
sumption of  risk  and  of  contributory  n^i- 
gence,  the  plaintiff  was  barred  of  recoveiy. 
His  honor  explained  the  contentions  of  the 
parties  upon  the  evidence,  and  on  the  law 
he  charged  the  jury  as  follows:  On  the  first 
Issue,  in  substance,  that  if  the  defendant 
failed  to  furnish  the  plaintiff  with  machin- 
ery and  appliances  reasonably  safe  and  suit- 
able for  the  work  in  which  he  was  engaged, 
and  such  as  were  approved  and  in  general 
use,  and  this  failure  was  the  proximate 
cause  of  the  plaintiff's  injury,  they  would 
answer  the  first  issue  "Yes."  Bot  if  the 
machinery  and  appliances  were  of  this  kind, 
there  would  be  no  negligence,  and  the  jury 
would  answer  the  issue  "No.**  His  honor 
further  charged  the  jury  as  to  the  first  Is- 
sue: "Or  if  you  find  from  the  evid^ice  that 
the  superintendent  of  the  defendant's  mOl 
instructed  the  plaintiff  to  stop  the  lapper 
while  cleaning  it  out,  and  that  the  plaintiff 
disobeyed  such  instruction  and  was  clean- 
ing out  the  mote  box  while  the  lapper  was 
running,  and  that  the  plaintiff  was  injured 
while  so  doing  In  violation  of  his  instruction, 
and  that  such  failure  to  obey  the  instmc- 
tion  was  the  proximate  cause  of  the  plain- 
tiff's injury,  then  the  court  charges  yoa  that 
you  should  answer  the  first  Issue  "No.* "  On 
the  second  issue,  after  declaring  the  law 
ordinarily  applying  to  assumption  of  risk. 
his  honor  charged  the  jury  as  follows:  *^ut 
when  the  master  is  guilty  of  continuinir  neg- 
ligence, as  in  famishing  defective  machin- 
ery, or  in  falling  to  furnish  his  servant  with 
appliances  In  general  use,  'the  servant,  in 
using  such  defective  machinery,  or  in  at- 
tempting to  discharge  his  duties  without  im- 
plements in  general  use,  will  not  be  held  to 
have  assumed  the  risk  in  undertaking  to 
perform  a  dangerous  work,  unless  the  act 
itself  is  obviously  so  dangerous  that  in  its 
careful  performance  the  inherent  probabili- 
ties of  Injury  are  greater  than  those  of 
safety."  On  the  third  issue  his  honor  dla^ 
ged  the  jury  that,  if  they  answered  the  first 
Issue  "Yes,"  they  would  have  found  the 
defendant  guilty  of  continuing  negligence, 
and  that  they  should  answer  the  t^ird  issue 
"No."  Under  the  charge  of  the  court  there 
was  a  verdict  and  judgipent  In  favor  of  the 
plaintiff,  and  the  defendant  excepted  and 
appealed. 

W.  P.  Bynum  and  P.  H.  0.  Cabell,  for  ap- 
pellant.   R.  O.  Strudwlck,  for  appellee. 

HOKE,  J.  (after  stating  the  facts).  On 
cross-examination  of  the  plaintiff,  the  de> 
fendanf 8  counsel  proposed  to  ask  the  wit- 
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ness  If  bl8  attorney  on  the  trial  of  the  for- 
mer case  In  Randolph  connty,  and  who  la 
not  now  appearing  for  the  plaintiff,  had  not 
■aid  in  open  conrt  that  if  the  evidence  was 
as  stated  by  defendant's  witnesses  the  plain- 
tiff had  no  case,  and,  further,  whether  such 
counsel  at  said  former  trial  had  not  sug- 
gested that  each  side  select  a  man  to  go  to 
the  factory  and  examine  machines,  and  if 
found  to  be  as  claimed  he  would  take  a  non- 
suit, and,  on  return  of  the  men  selected  his 
then  attorney  had  not  taken  the  nonsuit 
Hie  evidence  tn  the  proposed  testimony  was 
held  incompetent  by  the  trial  Judge,  and  the 
defendant  excepted.  These  declarations  were 
not  made  at  a  place  nor  under  circumstances 
where  the  plaintiff  could  be  expected  or  per- 
mitted to  protest  or  reply,  and  derive  no 
force,  therefore,  from  the  fact  that  the  plain- 
tiff may  have  been  present  when  the  state- 
ment was  made.  If  held  competent,  it  must 
be  on  the  ground  that  the  plaintiff  is  bound 
in  this  instance  by  the  admissions  of  his  at- 
torney. 

Admissions  of  fact  by  an  attorney  only 
bind  a  client  when  they  are  distinct  and 
formal,  and  made  for  the  express  purpose 
of  dispensing  with  proof  of  a  fact  on  the 
trial,  and  less  formal  admissions  of  counsel  at 
a  former  trial  are  not  evidence  against  a  cli- 
ent at  a  subsequent  trial.  Admissions  which 
occur  in  mere  conversations,  though  they 
relate  to  matters  at  issue  in  the  case,  can- 
not be  received  in  evidence  against  a  client 
Weeks  on  Attorneys,  I  223,  citing  Wilkins 
▼.  Stidger,  22  Gal.  230,  83  Am.  Dec.  04; 
Treadway  v.  County,  40  Iowa,  526;  1  Green- 
leaf,  Bv.  t  186.  The  admissions  sought  to 
be  introduced  in  this  case,  however,  can 
hardly  be  considered  admissions  of  fact  at 
Jill,  but  amount  only  to  the  attorney's  opin- 
ion adverse  to  his  client  on  facts  as  reported 
to  him,  and  are  clearly  incompetent  Voor- 
hees  V.  Porter,  134  N.  G.  591,  598,  47  S.  B. 
21,  65  li.  B.  A.  736. 

Recurring,  then,  to  the  charge  of  the  court 
— and  it  is  to  this  that  the  remaining  ex- 
<*eptions  of  the  defendant  are  addressed — his 
honor  properly  stated  to  the  Juiy  the  obli- 
gation of  the  employer  to  furnish  appliances, 
etc.,  reasonably  safe  and  suitable;  but  in 
<^arging  the  Jury  in  reference  to  the  plain- 
tilTs  disobedience  of  his  employer's  orders, 
we  think  there  was  error  to  the  defendant's 
prejudice,  which  entitles  It  to  a  new  trial. 
These  orders  were  said  to  be  that  the  plain- 
tiff must  never  clean  out  the  mote  box  with- 
out first  stopping  the  machine,  and  his  honor 
left  it  to  the  Jury  to  determine  whether  there 
was  disobedience  of  such  orders,  and  also 
whether  the  same  was  the  proximate  cause 
of  the  injury.  It  is  the  law  in  this  state  that 
where,  on  the  facts  admitted  or  established, 
the  question  of  the  existence  or  absence  of 
actionable  negligence  is  clear,  so  that  there 
can  be  no  two  opinions  among  fair-minded 
men  in  regard  to  It,  then  the  court  must  say 
whether  it  does  or  does  not  exist  and  this 
60  8.B.— 45 


rule  extends  and  api;>lie8  not  only  to  the  ques- 
tion of  negligent  breach  of  duty,  but  also 
to  the  feature  of  proximate  cause.  Where  a 
negligent  breach  of  duty  is  established,  the 
question  of  proximate  cause  is  almost  In  all 
instances  for  the  Jury,  but  it  is  not  always 
or  necessarily  so.  In  this  case  there  can  be 
no  two  opinions  as  to  the  result  if  plaintiff 
had  obeyed  the  orders  said  to  have  been  giv- 
en him.  Bvery  man  would  say  without  ques- 
tion, if  the  plaintiff  had  obeyed  the  order 
and  stopped  the  machine,  he  could  have 
cleaned  out  the  box  in  perfect  safety.  There 
was  conflict  of  testlmoDy  in  regard  to  wheth- 
er such  orders  had  been  given,  and  whether 
the  plaintiff  at  the  time  of  the  injury  was 
acting  in  violation  of  them,  and  this  the  Jury 
must  decide.  But  if  this  is  established,  then 
the  court  should  declare,  and  so  charge  the 
Jury,  that  this  was  the  proximate  cause  of 
the  injury,  and  in  falling  to  do  this  there  was 
error  as  stated.  This  entire  matter  as  to  dis- 
obedience of  orders  and  Its  effect  should 
more  properly  be  submitted  under  the  issue 
of  contributory  negligence,  where  the  burden 
of  proof  can  be  placed  on  the  defendant  as 
required  by  the  statute.  But  on  either  is- 
sue, if  it  is  established  that  the  plaintiff  was 
injured  by  reason  of  disobedience  of  orders 
in  cleaning  out  the  mote  box  while  the  ma- 
chine is  in  motion,  this,  as  a  matter  of  law, 
would  be  a  negligent  breach  of  duty  which 
was  the  proximate  cause  of  the  injury,  and 
the  court  should  so  tell  the  Jury.  It  would 
be  concurrent  negligence  of  the  plaintiff,  con- 
tributing to  the  injury  at  the  time  of  impact 
which  would  bar  a  recovery. 

As  there  is  to  be  a  new  trial,  and  the  par- 
ties plaintiff  and  defendant  have  presented 
radically  different  views  as  to  the  true  rule 
for  determining  the  rights  of  the  parties  on 
the  two  issues  of  assumption  of  risk  and 
contributory  negligence,  and  the  questions 
are  raised  by  exceptions  properly  entered,  we 
deem  it  right  to  say  further  that  it  is  ac- 
cepted law  in  North  Garollna  that  an  em- 
ployer of  labor  to  assist  In  the  operation  of 
railways,  mills,  and  other  plants  where  the 
machinery  is  more  or  less  complicated,  and 
more  especially  when  driven  by  mechanical 
power,  is  required  to  provide  for  his  em- 
ployes, in  the  exercise  of  proper  care,  a  rea- 
sonably safe  place  to  work,  and  to  supply 
them  with  machinery,  implements,  and  ap- 
pliances reasonably  safe  and  suitable  for  the 
work  in  which  they  are  engaged,  and  'such  as 
are  approved  and  in  general  use  in  plants 
and  places  of  like  kind  and  character;  and 
an  employer  Is  also  required  to  keep  such 
machinery  in  such  condition,  as  far  as  this 
can  be  done  in  the  exercise  of  proper  care 
and  diligence.  Witsell  v.  Railroad,  120  N.  C. 
557,  27  S.  E.  125;  Marks  v.  Gotten  Mills,  135 
N.  G.  287,  47  S.  B.  432. 

True,  the  employ^  is  said  to  assume  all  the 
ordinary  risks  Incident  to  the  employment 
but  it  is  as  well  established  that  dangers 
attributable  to  the  negligence  of  the  master, 
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sues  were  submitted  to  the  Jury:  (1)  Was 
plaintiff  injured  by  the  negligence  of  the  de- 
fendant as  alleged  in  the  complaint?  (2) 
Did  plaintiff  voluntarily  assume  the  risk  in- 
volyed  in  cleaning  the  mote  box  while  the 
lapper  was  in  motion  as  alleged  in  the  an- 
swer? (a)  Did  plaintiff  by  his  own  negli- 
gence contribute  to  his  own  Injury?  (4) 
What  damage  is  plaintiff  entitled  to  recover? 
There  were  allegations  and  evidence  by  the 
plaintiff  tending  to  show  that  he  was  em- 
ployed in  the  defendant's  mill  and  operating 
a  certain  machine,  known  as  a  ''lapper,** 
and,  while  operating  it,  his  hand  was  se- 
verely and  permanently  injured  by  being 
caught  in  the  wheels  and  knives  of  the  lap- 
per; that  this  injury  was  caused  by  the  neg- 
ligence of  the  defendant  in  failing  to  pro- 
vide the  plaintiff  with  safe  appliances  and 
machinery  for  his  use  while  he  was  in  its 
employ  as  aforesaid;  the  negligence  alleged 
against  the  defendant  being  that  the  lapper 
was  unskillfully  and  dangerously  made,  be- 
cause of  the  fact  that  underneath  the  lapper 
the  wheels  and  knives  of  the  machine  were 
unprotected  and  exposed,  whereas,  in  all 
properly  constructed  lappers  approved  and 
in  general  use,  such  wheels  and  knives  are 
protected  and  covered;  tliat  in  tlie  pn^er 
use  of  said  machine  the  trash  and  motes 
continually  collected  underneath  it,  and  it 
was  necessary  for  the  plaintiff  to  keep  that 
cleaned  out  in  the  proper  woi^ing  of  the 
machine;  that  the  plaintiff,  in  the  exercise 
and  performance  of  his  labor  as  operator  of 
this  machine,  thrust  his  hand  under  the 
same  for  the  purpose  of  cleaning  out  the 
motes  and  trash  which  had  collected  there, 
and  while  carefully  endeavoring  to  perform 
this  duty,  believing  tliat  said  knives  and 
wheels  were  properly  protected,  and  una- 
ware of  the  dangerous  condition  of  the  ma- 
chine, the  knives  and  wheels  of  the  lapper, 
which  were  negligently  left  uncovered  and 
unprotected  by  the  defendant,  caught  and 
mangled  Ills  hand.  The  plaintiff  further  al- 
leged and  testified  that  the  defendant  negli- 
gently failed  to  furnish  him  any  appliances, 
such  as  were  approved  and  In  general  use, 
for  cleaning  out  the  lapper  without  using 
his  hand  underneath  the  machine,  and  in 
close  proximity  to  the  knives  and  wheels  of 
the  same,  by  the  operator  thereof,  and  that, 
but  for  such  negligent  actft  and  conduct  of 
the  defendant,  his  injuries  would  not  have 
occurred.  The  defendant  denied  these  alle- 
gations, and  offered  evidence  to  show  that 
the  machine  is  in  every  way  properly  con- 
structed, was  a  standard  machine  in  general 
use  in  cotton  manufacturing,  was  erected  by 
a  responsible  and  competent  party,  and  In 
every  way  fitted  for  the  work  to  be  done  by 
it,  and  in  no  way  defective  or  oat  of  repair, 
and  that  all  appliances  furnished  were  ap- 
proved and  in  general  use  for  the  proper 
working  of  the  machine.  The  defendant  fur- 
ther offered  evidence  to  the  effect  that  the 
plaintiff  assisted  in  putting  up  the  machine. 


and  was  fully  aware  of  the  alleged  defect 
of  which  he  complains,  and  of  all  the  dan- 
gers incident  to  its  operation.  There  was 
further  evidence  on  the  part  of  the  defend- 
ant to  show  that  the  plaintiff  was  guilty  of 
contributory  negligence,  In  that  he  attempt- 
ed to  dean  the  machine  while  in  motion, 
oontrary  to  the  express  directions  of  the 
superintendent;  that,  by  reason  of  his  as- 
sumption of  risk  and  of  contributory  negli- 
gence, the  plaintiff  was  barred  of  recovery. 
His  honor  explained  the  contentions  of  the 
parties  upon  the  evidence,  and  on  the  law 
he  charged  the  Jury  as  follows:  On  the  first 
issue,  in  substance,  that  If  the  defendant 
failed  to  furnish  the  plaintiff  with  machin- 
ery and  appliances  reasonably  safe  and  suit- 
able for  the  work  In  which  he  wad  engaged, 
and  such  as  were  approved  and  in  general 
use^  and  this  failure  was  the  proxlnuite 
cause  of  the  plaintiff's  Injury,  they  would 
answer  the  first  issue  "Yes."  But  if  the 
machinery  and  appliances  were  of  this  kind, 
there  would  be  no  negligence,  and  the  jury 
would  answer  the  issue  ''No.**  His  honor 
further  charged  the  jury  as  to  the  first  Is- 
sue: "Or  if  you  find  from  the  evidence  that 
the  superintendent  of  the  defendant's  mill 
Instructed  the  plaintiff  to  stop  the  lapper 
while  cleaning  it  out,  and  that  the  plaintiff 
disobeyed  such  instruction  and  was  clean- 
ing out  the  mote  box  while  the  lapper  was 
running,  and  that  the  plaintiff  was  Injured 
while  so  doing  in  violation  of  his  instmctlon, 
and  that  such  failure  to  obey  the  instruc- 
tion was  the  proximate  cause  of  the  plain- 
tiff's Injury,  then  the  court  charges  yoo  that 
you  should  answer  the  first  issue  "No.*  **  On 
the  second  issue,  after  declaring  the  law 
ordinarily  applying  to  assumption  of  risk, 
his  honor  charged  the  jury  as  follows:  ''But 
when  the  master  is  guilty  of  continuinsr  neg- 
ligence, as  in  famishing  defective  machin- 
ery, or  in  falling  to  furnish  his  servant  with 
appliances  in  general  use,  'the  servant,  in 
using  such  defective  machinery,  or  In  at- 
tempting to  discharge  his  duties  without  im- 
plements in  general  use,  will  not  be  held  to 
have  assumed  the  risk  in  andertaklng  to 
perform  a  dangerous  work,  unless  the  act 
itself  Is  obviously  so  dangerous  that  in  its 
careful  performance  the  inherent  probabili- 
ties of  Injury  are  greater  than  those  of 
safety."  On  the  third  issue  his  honor  char- 
ged the  jury  that,  if  they  answered  the  first 
Issue  "Yes,"  they  would  have  foond  the 
defendant  guilty  of  continuing  negligence, 
and  that  they  should  answer  the  t^lrd  Issue 
•'No."  Under  the  charge  of  the  court  there 
was  a  verdict  and  judgipent  tn  favor  of  the 
plaintiff,  and  the  defendant  excepted  and 
appealed. 

W.  P.  Bynum  and  P.  H.  C.  Cabell,  for  ap- 
pellant.   R.  O.  Strudwlck,  for  appellee. 

HOKE,  J.  (after  stating  the  facts).  On 
cross-examination  of  the  plaintiff,  the  de- 
fendant's counsel  proposed  to  ask  the  wit- 
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neB8  If  his  attorney  on  the  trial  of  the  for- 
mer case  In  Randolph  county,  and  who  la 
not  now  appearing  for  the  plaintiff,  had  not 
■aid  In  open  court  that  if  the  eyldence  was 
as  stated  by  defendant's  witnesses  the  plain- 
tiff had  no  case,  and,  further,  whether  such 
counsel  at  said  former  trial  had  not  sug- 
gested that  each  side  select  a  man  to  go  to 
the  factory  and  examine  machines,  and  If 
found  to  be  as  claimed  he  would  take  a  non- 
suit, and,  on  return  of  the  men  selected  his 
then  attorney  had  not  taken  the  nonsuit 
The  evidence  tn  the  proposed  testimony  was 
held  Incompetent  by  the  trial  Judge,  and  the 
defendant  excepted.  These  declarations  were 
not  made  at  a  place  nor  under  circumstances 
where  the  plaintiff  could  be  expected  or  i>er- 
mltted  to  protest  or  reply,  and  derive  no 
force,  therefore,  from  the  fact  that  the  plain- 
tiff may  have  been  present  when  the  state- 
ment was  made.  If  held  competent.  It  must 
be  on  the  ground  that  the  plaintiff  Is  bound 
In  this  instance  by  the  admissions  of  his  at- 
torney. 

Admissions  of  fact  by  an  attorney  only 
bind  a  client  when  they  are  distinct  and 
formal,  and  made  for  the  express  purpose 
of  dispensing  with  proof  of  a  fact  on  the 
trial,  and  less  formal  admissions  of  counsel  at 
a  former  trial  are  not  evidence  against  a  cli- 
ent at  a  subsequent  trial.  Admissions  which 
occur  In  mere  conversations,  though  they 
relate  to  matters  at  issue  in  the  case,  can- 
not be  received  in  evidence  against  a  client 
Weeks  on  Attorneys,  I  228,  dtlng  Wilkins 
T.  Stldger,  22  Gal.  230,  83  Am.  Dec.  04; 
Tread  way  v.  County,  40  Iowa,  626;  1  Green- 
leaf,  Bv.  t  18a  The  admissions  sought  to 
be  introduced  In  this  case,  however,  can 
hardly  be  considered  admissions  of  fact  at 
all,  but  amount  only  to  the  attorney's  opin- 
ion adverse  to  his  client  on  facts  as  reported 
to  him,  and  are  clearly  Incompetent  Voor- 
hees  V.  Porter,  134  N.  C.  591,  598,  47  S.  B. 
fil,  65  L.  R.  A.  736. 

Becurrlng,  then,  to  the  charge  of  the  court 
— and  it  Is  to  this  that  the  remaining  ex- 
<;eptlons  of  the  defendant  are  addressed — his 
honor  properly  stated  to  the  juiy  the  obli- 
gation of  the  employer  to  furnish  appliances, 
etc.,  reasonably  safe  and  suitable;  but  In 
charging  the  Jury  In  reference  to  the  plain- 
tiff* s  disobedience  of  his  employer's  orders, 
we  think  there  was  error  to  the  defendant's 
prejudice,  which  entitles  it  to  a  new  trial. 
These  orders  were  said  to  be  that  the  plain- 
tiff must  never  clean  out  the  mote  box  with- 
out first  stopping  the  machine,  and  his  honor 
left  it  to  the  Jury  to  determine  whether  there 
was  disobedience  of  such  orders,  and  also 
whether  the  same  was  the  proximate  cause 
of  the  injury.  It  is  the  law  in  this  state  that 
where,  on  the  facts  admitted  or  established, 
the  question  of  the  existence  or  absence  of 
actionable  negligence  is  clear,  so  that  there 
can  be  no  two  opinions  among  fair-minded 
men  In  regard  to  it,  then  the  court  must  say 
whether  it  does  or  does  not  exist  and  this 
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rule  extends  and  applies  not  only  to  the  ques- 
tion of  negligent  breach  of  duty,  but  also 
to  the  feature  of  proximate  cause.  Where  a 
negligent  breach  of  duty  Is  established,  the 
question  of  proximate  cause  Is  almost  in  all 
Instances  for  the  Jury,  but  It  Is  not  always 
or  necessarily  so.  In  this  case  there  can  be 
no  two  opinions  as  to  the  result  If  plaintiff 
had  obeyed  the  orders  said  to  have  been  giv- 
en him.  Every  man  would  say  without  ques- 
tion. If  the  plaintiff  had  obeyed  the  order 
and  stopped  the  machine,  he  could  have 
cleaned  out  the  box  in  perfect  safety.  There 
was  conflict  of  testimony  in  regard  to  wheth- 
er such  orders  had  been  given,  and  whether 
the  plaintiff  at  the  time  of  the  injury  was 
acting  In  violation  of  them,  and  this  the  Jury 
must  decide.  But  if  this  Is  established,  then 
the  court  should  declare,  and  so  charge  the 
Jury,  that  this  was  the  proximate  cause  of 
the  Injury,  and  in  failing  to  do  this  there  was 
error  as  stated.  This  entire  matter  as  to  dis- 
obedience of  orders  and  Its  effect  should 
more  properly  be  submitted  under  the  issue 
of  contributory  negligence,  where  the  burden 
of  proof  can  be  placed  on  the  defendant  as 
required  by  the  statute.  But  on  either  is- 
sue. If  It  Is  established  that  the  plaintiff  was 
Injured  by  reason  of  disobedience  of  orders 
in  cleaning  out  the  mote  box  while  the  ma- 
chine is  in  motion,  this,  as  a  matter  of  law, 
would  be  a  negligent  breach  of  duty  which 
was  the  proximate  cause  of  the  injury,  and 
the  court  should  so  tell  the  Jury.  It  would 
be  concurrent  negligence  of  the  plaintiff,  con- 
tributing to  the  injury  at  the  time  of  impact 
which  would  bar  a  recovery. 

As  there  is  to  be  a  new  trial,  and  the  par- 
ties plaintiff  and  defendant  have  presented 
radically  different  views  as  to  the  true  rule 
for  determining  the  rights  of  the  parties  on 
the  two  issues  of  assumption  of  risk  and 
contributory  negligence,  and  the  questions 
are  raised  by  exceptions  properly  entered,  we 
deem  it  right  to  say  further  that  It  is  ac- 
cepted law  In  North  CarolLaa  that  an  em- 
ployer of  labor  to  assist  In  the  operation  of 
railways,  mills,  and  other  plants  where  the 
machinery  is  more  or  less  complicated,  and 
more  especially  when  driven  by  mechanical 
power,  is  required  to  provide  for  his  em- 
ployes, in  the  exercise  of  proper  care,  a  rea- 
sonably safe  place  to  work,  and  to  supply 
them  with  machinery,  implements,  and  ap- 
pliances reasonably  safe  and  suitable  for  the 
work  in  which  they  are  engaged,  and  such  as 
are  approved  and  in  general  use  in  plants 
and  places  of  like  kind  and  character;  and 
an  employer  is  also  required  to  keep  such 
machinery  In  such  condition,  as  far  as  this 
can  be  done  in  the  exercise  of  proper  care 
and  diligence.  Witsell  v.  Railroad,  120  N.  C. 
557,  27  S.  E.  125;  Marks  v.  Cotton  Mills,  135 
N.  C.  287.  47  S.  B.  432. 

True,  the  employ^  is  said  to  assume  all  the 
ordinary  risks  incident  to  the  employment 
but  It  is  as  well  established  that  dangers 
attributable  to  the  negligence  of  the  master, 
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when  material  to  be  considered,  are  usually 
classed  under  the  head  of  extraordinary  risks, 
and  these  the  employ^  does  not  assume. 
This  last  principle  applies  in  full  force  where 
the  conditions  of  increased  hazard,  attribu- 
table to  the  master's  negligence,  are  not 
known  to  the  employ^,  or  could  not  be  dis- 
covered in  the  exercise  of  reasonable  care. 
The  employs  ordinarily  has  a  right  to  assume 
that  the  employer  has  done  his  duty.  This 
assun^)tion  is  not  absolute,  however,  nor  held 
to  obtain  in  the  face  of  real  and  established 
facts,  and  where  the  defects  and  dangers  at- 
tributable to  the  master's  negligence  have 
become  known  to  the  employ^,  and  the  risks 
appreciated  under  certain  circumstances, 
these  conditions  may  be  classed  with  the  or- 
dinary risks  which  the  employ^  does  assume. 
So  far  as  railways  are  concerned,  their  posi- 
tion in  reference  to  assumption  of  risk  by 
employes  has  been  made  the  subject  of  stat- 
utory enactment  (Priv.  Laws  1897,  p.  83,  c^ 
56),  and  their  rights  and  liabilities  in  this 
respect  are  dependent  largely  upon  the  proper 
construction  of  the  statute,  and  are  not  con- 
sidered or  in  any  way  determined  in  this  ap- 
peal. But  where  there  has  been  no  legisla- 
tion, as  in  the  class  of  cases  we  are  now  con- 
sidering, it  has  been  declared  in  this  state, 
In  several  well-considered  decisions,  that 
where  such  employer  of  labor  has  been  neg- 
ligent in  failing  to  supply  his  employes  with 
appliances,  tools,  etc.,  reasonably  safe  and 
suitable  for  the  work  in  which  they  are  en- 
gaged, and  such  as  are  approved  and  in  gen*- 
eral  use,  and  such  negligence  is  the  proximate 
cause  of  the  injury  to  the  employ^,  such  in- 
jured employ^  shall  not  be  barred  of  recov- 
ery by  the  fact  that  he  works  on  in  the  pres- 
ence of  a  known  defect,  even  though  he  may 
be  aware  to  some  extent  of  the  increased  dan- 
ger. To  have  such  effect — ^that  is,  to  bring 
the  knowledge  of  such  observed  conditions 
of  increased  hazard  imputable  to  the  mas- 
ter's negligence  into  the  class  of  ordinary 
risks  which  the  employ^  is  said  to  assume — 
the  danger  must  be  obvious,  and  so  imminent 
that  no  man  of  ordinary  prudence,  and  act- 
ing with  such  prudence,  would  incur  the  risk 
which  the  conditions  disclose.  Labatte  on 
Master  &  Servant,  §§  279a,  296,  297,  298,  298a; 
Beach  on  Cont  Neg.  §  361;  Slmms  v.  Lind- 
say, 122  N.  C.  678,  30  S.  B.  19;  Lloyd  v. 
Hanes,  126  N.  a  359,  35  S.  E.  611;  Patterson 
V.  Pittsburg,  76  Pa.  389,  18  Am.  Rep.  412; 
Kane  v.  Railroad,  128  U.  S.  95,  9  Sup.  Ct  16, 
32  L.  Ed.  339. 

In  Lloyd  v.  Hanes,  supra,  it  is  held  that  the 
distinction  is  veide  between  mere  knowledge 
of  danger  and  voluntary  assumption  of  risk. 
"Assumption  of  risk  is  a  matter  of  defense 
analogous  to  contributory  negligence,  to  be 
passed  on  by  the  jury,  who  are  to  say  wheth- 
er the  employ^  voluntarily  assumed  the  risk. 
It  is  not  enough  to  show  merely  that  he 
worked  on  knov^ing  the  danger;  but,  fur- 
ther, it  is  only  where  the  machinery  is  so 
grossly  and  clearly  defective  that  the  em- 


ployS  must  know  of  the  extra  risk  that  he 
can  be  deemed  to  have  voluntarily  and  know- 
ingly assumed  the  risk." 

In  Simms  v.  Lindsay,  supra,  it  is  held 
'that  an  operative,  by  not  declining  to  work 
at  a  machine  lacking  some  of  the  safeguards 
which  he  has  seen  on  other  similar  ma- 
chines, does  not  thereby  waive  all  claim  for 
damages  from  a  defective  machine,  unless  it 
be  so  plainly  defective  that  the  employ^ 
must  be  deemed  to  know  the  extra  risk." 

And  in  Patterson  v.  Pittsburg,  supra.  It  is 
held:  "(a)  The  master  is  bound  to  furnish 
and  maintain  suitable  instrumentalities  for 
the  duties  required  of  his  servants,  and,  if 
he  does  not,  he  is  liable  for  injuries  from  his 
negligence,  (b)  If  the  instrumentality  by 
which  the  servant  is  to  perform  liis  duty  is 
so  obviously  and  immediately  dangerous  that 
a  man  of  common  prudence  would,  refuse  to 
use  it,  the  master  is  not  liable  for  resulting 
damages,  the  servant  being  In  this  case  guilty 
of  concurrent  negligence,  (c)  When  the  serv- 
ant, in  obedience  to  the  master.  Incurs  the 
risk  of  machinery  which,  though  dangerous, 
is  not  so  much  so  as  to  threaten  immediate 
injury,  or  it  is  reasonably  probable  may  be 
used  safely  by  extraordinary  caution,  the 
master  is  liable  for  the  resulting  injury.** 
In  several  of  the  recent  decisions  the  stand- 
ard in  such  cases  is  said  to  be  that  tbese 
risks  are  never  assumed  unless  the  act  itself 
is  obviously  so  dangerous  tliat  the  inherent 
probabilities  of  danger  are  greater  than  those 
of  safety." 

This  is  a  correct  and  satisfactory  formula 
sanctioned  by  the  decisions  referred  to,  and 
in  applying  the  rule  to  practical  litigation  the 
test  is  whether  or  not,  under  the  facts  and 
attendant  circumstances,  including  the  na- 
ture of  the  defect  and  danger,  the  risk  is  one 
which  a  reasonable  man  should  incur  by  con- 
tinuing to  work  under  existing  conditions, 
and,  when  the  matter  is  for  the  jury  to  deter- 
mine, it  may  be  well  to  submit  the  case  in 
terms  by  that  standard.  In  this  connection 
may  be  considered,  if  they  existed,  assuran- 
ces of  safety  by  the  master  as  to  the  particu- 
lar defect,  promises  of  change  reasonably  re- 
lied upon,  special  orders  given  by  a  superior, 
apprehensions  of  discharge,  etc.,  in  deter- 
mining whether  this  particular  risk  may  be 
classed  as  a  risk  assumed,  which  will  bar  a 
recovery.  While  this  question,  under  condi- 
tions stated,  is  thus  referred  to  the  principles 
governing  contribuory  negligence,  it  must  not 
be  considered  that  all  distinction  In  these 
features  of  actions  for  negligence  are  done 
away  with.  This  is  neither  Intended  nor  to 
be  desired.  There  are  actions  for  negligence, 
other  than  those  we  are  now  considering.  In 
which  assumption  of  risk  is  a  distinct  de- 
fense, and  in  cases  like  the  present  there  may 
be  other  sources  of  contributory  negligence 
imputable  to  the  plaintiff,  which  would  bar 
his  recovery,  not  embraced  in  the  question 
of  assumption  of  risk.  The  employ^  is  not 
absolved,  in  cases  of  this  sort  at  least,  of  all 
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obligation  to  have  a  proper  care  for  his  own 
safety,  and  to  work  with  prudence  in  the 
presence  of  known  and  observed  danger;  nor 
is  he  free  to  disobey  his  employer's  orders 
where  snch  disobedience  becomes  the  proxi- 
mate cause  of  the  injury,  either  sole  or  con- 
current Therefore  it  may  be,  and  frequent- 
ly is,  necessary  and  desirable  that  these  two 
defenses,  where  they  are  open  to  the  defend- 
ant on  the  evidence,  should  be  submitted  to 
the  jury  under  separate  issues.  This  mat- 
ter must  be  left  largely  to  the  discretion  of 
the  presiding  Judge.  It  is  only  where  the 
sole  default  imputable  to  the  employ 6  arises 
from  the  fact  that  he  has  continued  to  work 
in  the  presence  of  a  known  defect  and  ob- 
served danger  that  the  question  is  immate- 
rial and-  may  be  submitted  under  the  one  is- 
sue or  the  other. 

In  his  charge  on  the  third  issue,  his  honor 
stated  that  if  the  Jury  answered  the  first 
issue  "Yes"  they  would  have  found  the  de- 
fendant guilty  of  continued  negligence,  and 
in  that  event  they  would  answer  the  third  is- 
sue "No."  In  this  there  was  error.  It  is  not 
true  as  an  abstract  proposition,  nor  is  it  the 
law  of  this  case,  that  the  defense  of  contrlb- 
atory  negligence  is  not  available  to  the  de- 
fendant in  an  action  of  this  character.  As 
we  have  Just  said,  an  employ 6,  in  cases  of 
the  kind  we  are  now  considering,  is  not  ab- 
solved from  all  obligation  to  behave  with  rea- 
sonable prudence  and  discretion,  and  if  he  is 
negligent,  and  such  negligence  is  declared  to 
be  the  proximate  cause  of  the  injury,  he  is 
barred  of  recovery. 

In  charging  the  Jury  on  the  third  issue, 
that  the  defense  of  contributory  negligence 
was  not  permissible  in  case  the  Jury  should 
find  in  response  to  the  first  issue  that  the 
negligent  failure  of  the  defendant  to  furnish 
proper  appliances  in  general  use  were  the 
proximate  cause  of  the  injury,  his  honor  be- 
low who  tried  this  case  was  no  doubt  mis- 
led by  the  opinion  in  Orr  v.  Telegraph  Co., 
132  N.  C.  691,  44  S.  B.  401,  in  which  the 
principle  of  Greenlee's  Case  (122  N.  0.  077, 
30  S.  B.  115,  41  L.  R.  A.  399,  66  Am.  St.  Rep. 
734)  and  Troxler's  Case  (124  N.  C.  189,  32 
S.  B.  550,  44  L.  R.  A.  313,  70  Am.  St  Rep. 
5S0)  is  apparently  extended  to  all  cases 
where  there  was  a  negligent  failure  by  the 
employer  to  furnish  proper  tools  and  ap- 
pliances. In  Orr's  Case,  there  were  the  is- 
sues of  negligence,  contributory  negligence, 
and  assumption  of  risk.  The  only  negligence 
imputed  to  the  defendant  was  In  not  furnish- 
ing proper  appliances  with  which  to  do  haz- 
ardous work,  and  the  only  default  Imputed 
to  the  plaintiff  by  way  of  defense  was  in 
going  on  with  the  work  with  such  appliances 
as  he  had,  and  with  every  opportunity  to 
know  and  observe  both  the  defect  and  the 
danger.  Under  a  proper  charge,  the  court 
on  the  issue  as  to  assumption  of  risk,  gave 
the  defendant  the  benefit  of  the  only  phase 
of  this  defense  which  was  open  to  him  on 
the  testimony,  and,  having  done  this,  there 


was  no  call  to  make  any  further  ruling  on 
the  questlo|i  of  contributory  negligence. 

If,  however,  it  was  intended  by  Orr's 
Case  to  decide  that  in  any  and  every  in- 
stance where  there  is  a  defective  appliance, 
negligently  furnished  by  the  employer,  which 
becomes  the  proximate  cause  of  an  injury, 
the  defense  of  contributory  negligence  is 
thereby  withdrawn,  then  the  court  does  not 
think  that  the  case  in  this  respect  was  well 
decided.  There  is  nothing  here  said  which 
must  in  any  way  be  construed  as  indicating 
a  doubt  as  to  the  wisdom  and  correctness  of 
the  Greenlee  and  Troxler  Cases,  or  a  desire 
to  modify  or  question  them.  They  were  both 
cases  where  there  was  a  failure  on  the  part 
of  a  railroad  company  to  supply  automatic 
couplers  for  the  operation  of  their  trains. 
The  occupation  was  one  of  imminent  peril, 
which  these  automatic  couplers  well-nigh 
entirely  remove,  and  at  a  moderate  cost 
The  failure  to  supply  them  was  causing  ex- 
tended and  ever-increasing  disaster.  Thou- 
sands of  men  throughout  all  portions  of  the 
country  were  being  killed  or  maimed  for 
life,  and  conditions  were  so  alarming  as  to 
become  a  matter  of  national  concern  and 
the  subject  of  national  legislation.  In  the 
presence  of  such  conditions  the  Supreme 
Court  of  North  (Darolina,  in  advance  of  the 
operative  effect  of  the  national  statute,  an- 
nounced the  principle  in  Troxler's  Case  as 
follows:  "Reason,  Justice,  and  humanity, 
principles  of  common  law,  irrespective  of 
congressional  enactments  and  Interstate 
Commerce  Commission  regulation,  require 
the  employer  to  furnish  the  employ^  safe 
modem  appliances  with  which  to  work,  in 
place  of  antiquated,  dangerous  implements, 
hazardous  to  life  and  limb,  and  the  failure 
to  do  so,  upon  injury  ensuing  to  the  em- 
ployd,  is  culpable,  continuing  negligence  on 
the  part  of  the  employer  which  cuts  off  the 
defense  of  contributory  negligence  and  neg- 
ligence of  a  fellow  servant,  such  failure  be- 
ing the  causa  causans.  It  is  negligence  per 
se  in  any  railroad  company  to  cause  one  of 
its  employes  to  risk  his  life  and  limb  in 
making  couplings  which  can  be  made  auto- 
matically without  risk." 

These  opinions  could  be  well  Justified  and 
upheld  on  the  ground  that  a  failure  to  cor- 
rect an  'evil  of  this  magnitude,  when  it 
could  be  accomplished  so  effectually  at  an 
insignificant  cost,  was  such  a  reckless  and 
wanton  disregard  of  the  lives  and  safety  of 
employes  as  to  amount  to  an  intentional 
wrong,  against  which  contributory  negli- 
gence is  no  defense.  They  have,  however, 
been  approved  and  iaccepted  as  decisions 
eminently  Just  and  proper  in  applying  the 
principles  of  the  law  of  negligence  to  new 
and  changing  conditions,  and  can  be  upheld 
and  supported  both  by  reason  and  precedent 
A  notable  Instance  of  like  kind  will  be  found 
in  the  case  of  Smith  v.  Baker,  House  of 
Lords  Appeal  Cases  (1891),  at  page  325,  in 
which  it  was  declared,  contrary  to  the  gen- 
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erally  accepted,  doctrine  at  the  time,  that 
the  mere  fact  that  the  plaintiff  undertook 
and  continned  In  the  employment  with  full 
knowledge  and  understanding  .of  the  danger 
arising  from  the  systematic  neglect  to  give 
him  warning  did  not  preclude  the  employ^ 
from  recovering,  and  the  evidence  would 
justify  the  finding  that  the  plaintiff  did  not 
voluntarily  undertake  the  risk  of  the  Injury, 
and  that  the  action  was  maintainable. 
While  these  decisions  are  fully  approved, 
and  will  no  doubt  be  further  applied  in  cases 
of  like  peril  and  circumstance,  it  was  never 
intended  to  hold  that  the  principles  therein 
declared  were  to  be  applied  to  any  and  every 
failure  of  employers  to  provide  safe  and  suit- 
able a];9liances  to  such  an  extent  as  to  shut 
off  all  consideration  of  contributory  negli- 
gence on  the  part  of  employes. 

In  the  case  we  are  now  considering,  and 
'  in  all  cases  of  like  kind,  the  correct  way  to 
determine  the  rights  of  parties  litigant  is 
to  submit  the  case  of  the  defendant's  obliga- 
tion and  responsibility  on  the  issue  of  negli- 
gence, and  under  the  law  as'  here  declared. 
If  defense  is  made  that  the  injured  employ^ 
has  assumed  the  risk  by  working  on  in  the 
presence  of  a  known  defect  and  observed 
danger,  but  in  the  honest  effort  to  discbarge 
his  duty,  this  of  itself  shall  not  bar  his  re- 
covery, unless  the  Instrumentality  or  appli- 
ance or  machine  is  so  obviously  and  immedi- 
ately dangerous  that  no  man  of  common  pru- 
dence would  continue  in  the  work  and  incur 
the  risk,  in  which  case  the  risk  may  be  said 
to  have  been  assumed,  and  the  question  is 
to  be  determined  on  the  principle  of  concur- 
rent, contributory  negligence,  and  can  be 
submitted  either  on  the  issue  as  to  assump- 
tion of  risk  or  contributory  negligence,  as 
may  be  most  desirable.  In  case  there  Is 
other  negligence  attributable  to  the  plaintiff 
which  may  be  the  sole  or  concurrent  proxi- 
mate cause  of  his  injury,  as  when  he  acts 
in  disobedience  of  his  employer's  orders  in 
cases  where  obedience  would  have  prevented 
the  injury,  this  can  be  submitted  under  a 
separate  issue  of  contributory  negligence, 
and  under  proper  rulings  addressed  to  ques- 
tions of  this  character.  The  defendant  is 
always  entitled  to  have  both  phases  of  de- 
fense presented  when  there  is  evidence  to 
justify  it,  except  where  changed  by  legisla- 
tion, or  in  cases  like  those  of  Qreenlee  and 
Troxler,  supra;  and  whether  they  shall  be 
presented  under  one  or  two  issues  must  be 
left  largely  to  the  legal  discretion  of  the  pre- 
siding judge. 

There  were  several  specific  prayers  for  In- 
struction made  by  the  defendant,  in  which 
it  was  contended  that  assumption  of  risk 
should  be  considered  as  conclusively  estab- 
lished in  all  cases  where  there  was  knowl- 
edge of  a  defective  machine  and  the  danger 
incident  thereto,  and  some  of  the  authori- 
tles  dted  would  seem  to  support  that  conten- 
tion. As  we  have  endeavored  to  show,  the 
position  is  not  well  taken,  and  we  tliink  the 


correct  way  to  try  this  case  is  In  accordance 
with  the  rules  herein  declared* 

For  the  error  above  pointed  out,  there  must 
be  a  new  trial,  and  it  is  so  ordered. 

New  trial. 

WALKER,  J.  (concurring).  A  new  trial 
is  awarded  in  this  case  because  it  is  appar- 
ent, as  a  matter  of  law,  that,  if  the  plain- 
tiff disobeyed  the  order  to  stop  the  ma- 
chine when  cleaning  it,  the  proximate  cause 
of  the  injury  was  his  failure  to  observe  in- 
structions. In  this  view  of  the  case  I  fully 
concur.  But  it  is  my  opinion  that  the  pre- 
siding judge  was  right  in  submitting  this 
question  to  the  jury  under  the  first  issue.  If 
the  plaintiff  was  told  that  he  must  not  clean 
the  machine  while  it  was  running,  jind  he 
did  clean  it  in  violation  of  tills  instruction 
while  it  was  in  motion,  and  was  injured, 
his  own  willful  act  in  disobeying  the  order 
was  not  only  the  proximate  cause  of  his  in- 
jury, but  the  sole  efilclent  cause  thereof. 
When  the  defendant  forbade  him  to  clean 
the  machine  while  it  was  running,  and  di- 
rected him  to  stop  it  before  attempting  to 
clean  it,  it  provided  for  him  a  perfectly  safe 
method  for  performing  his  work,  and.  if  he 
chose  to  disregard  the  order  of  his  employer 
and  to  do  the  work  in  a  way  not  only  danger- 
ous but  which  had  been  forbidden,  his  em- 
ployer is  in  no  legal  sense  responsible  for 
his  conduct.  Where  is  there  any  act  of  neg- 
ligence or  any  omission  of  duty  on  the  part 
of  the  employer?  He  cannot  be  said  to  have 
been  negligent  at  all,  unless  there  was  a 
breach  of  some  duty  owing  by  him  to  Ills 
employ^.  The  fact  that  a  slat  was  missing 
did  not  render  the  cleaning  of  the  machine 
dangerous  if  the  employ^  had  obeyed  in- 
structions, and  the  law  will  not  hear  him 
allege  that  the  machine  was  defective  and 
dangerous  when  it  was  his  own  wrongful 
act  that  made  it  so.  "No  man  will  be  per- 
mitted to  take  advantage  of  his  own  wrong" 
is  a  maxim  of  the  law,  of  universal  accept- 
ance and  application.  The  master  must 
provide  for  his  servant  a  reasonably  safe 
place,  appliances,  and  methods  for  perfcHrm- 
ing  his  work,  and  when  he  has  done  this  he 
has  fulfilled  his  duty;  and  if  the  servant 
then  chooses  to  reject  the  provision  thus 
made  by  the  master,  and  adopts  some  meth- 
od of  his  own  for  doing  the  work,  which 
proves  to  be  dangerous,  and  he  is  injured 
thereby,  it  is  Impossible  to  see  how  the  mas- 
ter has  failed  in  his  duty  in  any  respect,  so 
as  to  Impute  the  injury  of  the  servant  to  his 
negligence  as  in  any  degree  its  cause,  or 
as  even  a  contributing  cause.  The  fault  lies 
solely  with  the  servant;  he  Is  to  blame  for 
doing  that  which  he  was  forbidden  to  do, 
and  which  caused  the  injury.  He  was  not 
required  to  put  his  hand  between  the  slats 
when  operating  the  machine,  nor  was  he  re- 
quired to  do  so  when  cleaning  It  while  it 
was  in  motion.  His  master  gave  him  a  per- 
fectly safe  way  to  dean  it,  and  he  deliber- 
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ately  chose  a  dangerous  one.  In  snch  a 
state  of  the  facts,  I  am  unable  to  see  that 
the  defendant  was  at  fault  It  is  not  a  ques- 
tion involving  contributory  negligence,  for 
that  presupposes  negligence  of  the  master. 
The  case  turns  upon  whether  the  master 
was  negligent.  If  he  gave  the  Instruction, 
and  it  was  violated  by  the  servant,  the  lat- 
ter was  not  injured  by  the  master's  negli- 
gence. If  the  instruction  was  not  given  to 
the  servant,  then  the  master's  negligence 
caused  the  Injury,  if  the  machine  was  de- 
fective, and  the  Injury  resulted  therefrom, 
and  the  servant  was  himself  free  from  any 
negligence  which  proximately  contributed  tx> 
his  injury. 

The  majority  of  the  court  in  Mason  v. 
Railroad,  111  N.  O.  482,  16  S.  B.  698,  18  L. 
B.  A.  845,  32  Am.  St  Rep.  814,  and  Id.,  114 
N.  C.  718,  19  ^.  B.  862,  took  this  view  of  the 
question,  as  will  appear  from  the  concurring 
opinion  of  Shepherd,  C.  J.  (Ill  N.  0.,  at  page 
499,  16  S.  B.,  at  page  703  [18  L.  R.  A.  845, 
82  Am.  St  Rep.  814]),  and  the  concurring 
opinion  of  Burwell,  J.,  in  the  same  case 
when  again  before  this  court  (114  N.  C,  at 
page  724,  19  S.  B.,  at  page  863).  In  that 
case  it  is  true  the  defect  was  in  bumpers, 
and  the  principle  as  applied  to  that  class  of 
cases  was  somewhat  modified  in  Greenlee  v. 
Railroad,  122  N.  0.  977,  30  S.  B.  115,  41  L. 
R.  A.  399,  65  Am.  St  Rep.  734,  and  Troxler 
V.  Railroad,  122  N.  C.  902,  80  S.  B.  117,  and 
Id.,  124  N.  C.  189,  32  S.  B.  550,  44  L.  B.  A. 
813,  70  Am.  St  Rep.  580,  but,  so  far  as  it 
applies  to  the  class  of  cases  with  which  we 
are  now  dealing,  it  remains  to  this  day  un- 
impaired. If  we  insert  the  wcnrd  "slats" 
where  the  word  "bumpers"  appears  In  the 
two  opinions  Just  referred  to,  the  applica- 
tion of  the  principle  to  our  case  Is  made  per- 
fectly plain.  Chief  Justice  Shepherd  said: 
"In  the  decisions  cited,  where  a  recovery 
was  had  for  negligence  in  not  furnishing 
bumpers,  there  was  either  no  regulation  like 
that  In  the  present  case,  or  such  regulation 
had  been  waived.  I  cannot  understand  how 
It  was  the  duty  of  the  defendant  to  provide 
against  an  accident  which  could  not  i>os- 
sibly  have  happened  but  for  a  violation  of 
its  reasonable  regulations.  However  negli- 
gent, then,  as  to  others,  the  defendant  may 
have  been  In  not  seeing  that  the  cars  were 
provided  with  bumpers,  such  negligence  was 
not  actionable  by  this  plaintiff  if  his  inju- 
ries were  caused  by  his  disobedience  of  an 
existing  regulation  (known  and  agreed  to  by 
him)  forbidding  him  from  going  between  the 
cars  under  any  circumstances  for  the  pur- 
pose of  coupling."  Mason  v.  Railroad,  111 
N.  0.  499,  16  S.  B.  698,  18  L.  R.  A.  815,  32 
Am.  8t.  Rep.  814.  Justice  MacRae  concurred 
generally  with  the  chief  Justice  In  his  opin- 
ion. Justice  Burwell  said:  "I  see  in  the 
case  no  evidence  whatever  of  negligence  on 
the  part  of  the  defendant,  and  abundant  evi- 
dence of  negligence  on  the  part  of  the  plain- 
tiff.   The  rule  of  the  defendant  company  of 


which  the  plaintiff  had  full  knowledge,  and 
which*  out  of  abundance  of  caution,  he  had 
been  required  specially  to  promise  to  obey, 
prohibited  him  from  going  between  the  cars 
for  the  purpose  of  coupling  or  uncoupling 
them,  'under  any  circumstances,'  when  they 
were  attached  to  an  engine.  *  *  *  The 
rule  was  notice  to  the  plaintiff  that  he 
should  expect  no  provision  for  his  safety 
when  the  cars  were  pushed  together  by  the 
movement  of  the  engine,  for  he  was  expected 
not  to  go  between  them."  Mason  v.  Rail- 
road, 114  N.  O.,  at  page  724,  19  S.  B.,  at 
page  863. 

It  is  impossible  to  see  how  the  master  can 
be  said  to  be  guilty  of  any  negligence  when 
the  servant  committed  the  only  wrong  in 
violating  a  rule  adopted  for  his  own  safety, 
and  especially  when  It  clearly  appears  that 
the  accident  could  not  have  happened  If  he 
had  kept  and  observed  the  Implied  promise 
he  made  to  his  master  not  to  clean  the  ma- 
chine when  in  motion.  He  had  a  perfectly 
safe  way  to  do  his  appointed  work,  but,  in- 
stead of  pursuing  it,  he  chose  a  different  one, 
and  thrust  his  hand  into  a  place  where  he 
must  have  known  there  was  danger,  because 
he  had  been  warned  against  the  use  of  that 
method  in  doing  the  work.  With  respect  to 
the  plaintiff,  the  machine  was  not  defective, 
because  he  had  a  safe  way  in  which  to  do 
his  work,  and.  If  he  had  confined  himself  to 
that  way,  he  would  not  have  been  hurt. 
Besides,  the  master  was  not  obliged  to  an- 
ticipate his  servant's  disobedience  of  orders 
and  provide  against  its  consequences. 

It  follows  that  the  defendant  owed  no 
duty  to  the  plaintiff,  and  therefore  could  not 
have  been  guilty  of  any  negligence,  if  he 
gave  the  order  and  It  was  disobeyed. 

BBOWN,  J.  I  concur  In  the  opinion  of 
WALKBB,  J.  The  slats  at  the  top  of  the 
mote  box,  between  that  and  the  lapper,  were 
used  solely  to  protect  the  operative  from  In- 
Jury  when  deaning  out  the  mote  box  while 
the  lapper  was  running.  When  the  lapper 
was  at  a  standstill,  the  slats  were  useless. 
It  was  not  negligence,  therefore,  to  leave 
one  or  all  the  slats  off  If  the  operative  is 
commanded  to  clean  out  the  mote  box  only 
when  the  lapper  Is  at  a  standstill,  and  to 
stop  the  lapper  for  that  purpose. 


(188  N.  C.  663) 

STATE  V.  HOUGH. 

(Supreme  Court  of  North  Carolina.    May  2, 

1905.) 

HOMICI  D]i^— eiSLr-DEFENSE— INSTBUOnONS — AT- 
FIBMATTVE  CHABOB  FOB  STATB. 

1.  A  charge  that,  if  the  Jury  believed  defend- 
ant's evidence,  defendant  would  at  least  be 
guiltv  of  manslaughter,  excludes  the  hypothesis 
of  self-defense,  ana  is  erroneous  if  an  Inference 
of  self-defense  might  reasonably  be  drawn  by 
tbe  jury  from  the  most  favorable  aspect  of  de- 
fendant's testimony. 

2.  The  fact  that  defendant  procured  a  pistol 
on  the  morning  of  the  homicide  is  not  conclu- 
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sive  evidence  of  an  intent  to  use  the  same  un- 
lawfully, where  it  is  shown  that  deceased,  to 
defendant's  knowled^,  had  threatened  to  kill 
defendant,  and  was  a  mach  larger  and  stronger 
man  than  defendant. 

3.  Deceased  a  large,  strong  man,  of  bad  rep- 
utation for  violence,  had  threatened  to  kill  de- 
fendant, a  small,  weak  man.  This  threat  was 
oommunicated  to  defendant  by  his  wife,  to  whom 
it  was  originally  made,  whereupon  defendant 
borrowed  a  pistol.  While  he  was  working  in 
his  fields,  deceased  approached  him  in  a  bellig- 
erent attitude,  refusing  to  stop  when  ordered, 
and  heedless  of  shots  fired  by  defendant,  who 
was  retreating  before  him,  until  the  last  and 
fatal  shot  was  fired.  Held,  that  the  facts  rais- 
ed the  issue  of  self-defense,  and,  if  the  jury 
should    find    that    defendant    had    reasonable 

grounds  to  believe  that  deceased  intended  to  do 
im  great  bodily  harm,  and  that  the  use  of  the 
pistol  under  the  circumstances  was  necessary 
to  make  his  defense  effectual,  he  should  be  ac- 
quitted. 

Appeal  from  Superior  Oourt,  Oabarrus 
County;  W.  R.  Allen,  Judge. 

W.  L.  Hough  was  convicted  of  manslaugh- 
ter, and  appeals.    Reversed. 

Montgomery  &  Growell,  for  appellant  The 
Attorney  General,  for  the  state. 

BROWN,  J.  His  honor  charged  the  Jury 
that,  if  they  believed  the  evidence  of  the 
defendant,  he  would  at  least  be  iraUty  of 
manslaughter,  to  which  the  defendant  ex- 
cepted. It  follows,  therefore,  from  the 
cluirge  of  his  honor,  that  any  idea  of  self- 
defense  was  excluded;  and  if,  taking  the 
defendant's  testimony  in  its  most  favorable 
aspect,  an  inference  of  self-defense  might 
have  been  reasonably  drawn  by  the  Jury 
from  the  testimony  of  the  defendant,  then 
there  was  error  in  the  charge  of  the  court 

The  defendant's  wife  testified  that  the  de- 
ceased made  an  improper  proposal  to  her 
in  the  field  where  she  was  at  work;  that  he 
was  her  stepfather;  that  she  declined,  and 
the  deceased  went  off,  and  in  a  short  while 
returned,  and  renewed  the  proposition,  and 
said:  "If  you  don't  consent,  tell  your  hus- 
band I  am  going  to  kill  him;"  that  she  told 
her  husband  of  this  conversation.  The  de- 
fendant then  testified  in  his  own  behalf  as 
follows:  "My  wife  told  me  that  night  what 
the  deceased  had  said.  I  went  next  morning 
and  borrowed  a  pistol.  That  evening  I  was 
at  work  in  my  field,  when  deceased  came  to 
me  and  wanted  to  exchange  his  horse  for 
mine,  to  work  to  the  reaper.  I  told  him  I 
wanted  a  settlement  He  went  off  and  re- 
turned late  in  the  evening,  and  asked  where 
Mary,  my  wife,  was.  I  told  him  I  did  not 
know,  and  'you  are  the  cause  of  her  being 
gone.'  He  started  towards  me,  rolling  up 
his  sleeves.  I  told  him  to  stand  off.  He 
kept  advancing,  and  I  shot  and  gave  back 
four  cotton  rows.  He  kept  advancing,  and 
I  shot  four  times  as  I  retreated.  He  got 
near  enough  to  grab  at  me.  The  last  time 
I  shot  he  stopped.  I  was  twenty-five  steps 
from  my  house.  When  I  began  to  shoot  he 
was  about  seven  cotton  rows  from  me.  At 
the  tima  I  shot  him  he  was  approaching  me, 


rolling  up  his  sleeves.  I  saw  no  weapon.  1 
saw  him  go  to  the  house  from  the  field,  and 
come  back  through  the  field  to  me,  and  I 
thought  he  had  gone  to  his  house  and  got 
something.  He  looked  mad,  and  showed 
fight  I  knew  he  was  a  very  strong,  large, 
muscular  man,  weighing  about  two  hundred 
pounds.  I  weigh  one  hundred  and  twenty- 
two  pounds.  The  land  I  lived  on  and  worked 
belonged  to  the  deceased.  I  did  not  have  the 
pistol  when  he  came  to  the  field  the  first 
time.  The  wounds  were  the  cause  of  his 
death."  Thomas  Best  testified  as  to  the  dy- 
ing declarations  of  the  deceased  as  follows: 
"Hartsell  said  he  was  going  to  die.  Said  he 
was  willing  to  suffer  the  punishment;  that 
he  would  not  hurt  a  hair  on  Hough's  head. 
Said  he  thought  Hough  Justifiable  in  what  he 
did."  There  was  also  evidence  tending  to 
prove  that  the  general  character  of  the  de- 
ceased was  bad  for  yiolence,  and  that  the 
defendant  knew  of  it;  that  he  was  a  very 
large  and  powerful  man  physically,  very 
muscular,  and  weighing  about  200  pounds, 
and  that  the  defendant  was  a  very  small, 
weakly  man,  weighing  122  pounds,  and  of 
excellent  character. 

It  is  contended  by  the  state  that  the  fact 
that  the  defendant  procured  a  pistol  on  the 
morning  of.  the  homicide  is  to  be  taken  as 
conclusive  evidence  of  an  intent  on  the  part 
of  the  defendant  to  unlawfully  use  the  pis- 
tol if  an  emergency  arose,  and  that  he  was 
in  fault  in  entering  into  the  combat  with  a 
deadly  weapon.  This  would  probably  be  a 
legitimate  argument  but  for  the  fact  that 
the  testimony  discloses  that  the  deceased 
threatened  to  kill  the  defendant;  that  he  told 
the  defendant's  wife  to  tell  him  so;  and,  in 
view  of  the  fact  that  there  was  a  great  dis- 
parity in  the  size  and  strength  of  the  two 
men.  It  does  not  follow  necessarily  that  the 
defendant's  purpose  was  to  do  more  than 
defend  himself.  The  defendant's  testimony, 
if  believed  by  the  Jury  to  be  true,  establishes 
the  following  facts:  That  the  defendant  was 
at  his  own  home^  attending  to  his  business; 
that  the  deceased  came  to  the  defendant's 
house;  that  he  was  a  very  powerful,  violent 
and  dangerous  man;  that  he  had  threatened 
to  kill  the  defendant  and  told  the  defend- 
ant's wife  to  tell  him  so;  that  at  the  time 
of  the  shooting  he  was  advancing  on  the  de- 
fendant in  a  striking  attitude.  The  defend- 
ant orders  him  to  stop.  It  is  a  fair  Infers 
ence  to  suppose  that  the  defendant  thought 
the  deceased  was  advancing  upon  him  for  the 
purpose  of  carrying  into  execution  the  threat 
he  had  made.  The  defendant  retreats  and 
gives  back,  although  he  is  on  his  own  prem- 
ises. This  powerful  and  dangerous  man  con- 
tinues to  advance,  rolling  up  his  sleeves. 
One  shot  does  not  stop  him.  He  did  not  stop 
imtil  the  fourth  and  fatal  shot 

It  is  undoubtedly  true  that  if  two  engage 
in  a  fight  upon  a  sudden  quarrel,  one  being 
unarmed  and  the  other  armed,  and  one  kills 
the  other  with  a  deadly  weapon.  It  1»  at 
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least  manslaughter.  State  ▼.  Curry,  46  N. 
C.  280.  But  if  the  defendant's  evidence  Is 
to  be  believed,  this  was  not  a  fight  npon  a 
sudden  quarrel.  He  had  a  right  to  suppose 
that  the  deceased  was  advancing  on  him  for 
the  puix>ose  of  carrying  into  execution  his 
previous  threats;  and  if,  under  such  drcnm- 
stances,  the  Jury  should  find  that  the  defend- 
ant had  reasonable  ground  to  believe  that 
the  deceased  intended  to  do  him  great  bodily 
harm,  then  he  had  a  right  to  defend  himself, 
and  if  the  jury  should  find  that  the  use  of 
a  deadly  weapon  under  such  circumstances, 
considering  the  enormous  difference  in  the 
size  and  strength  of  the  two  men,  was  neces- 
sary in  order  to  make  his  defense  effectual, 
then  the  defendant  would  not  be  guilty.  If 
the  assault  was  committed  under  such  cir- 
cumstances as  would  naturally  induce  the 
defendant  to  believe  that  the  deceased  was 
capable  of  doing  him  great  bodily  harm,  and 
intended  to  do  it,  then  the  law  would  excuse 
the  killing,  because  any  man  who  is  not  him- 
self legally  In  fault  has  the  right  to  save 
Ills  own  life,  or  to  prevent  enormous  bodily 
harm  to  himself.  State  v.  Lipscomb,  134  N. 
C.  692,  47  S.  B.  44.  The  general  rule  is  that 
**one  may  oppose  another  attempting  the  per- 
petration of  a  felony,  if  need  be,  to  the  tak- 
ing of  the  felon's  life,  as,  in  the  case  of  a 
person  attacked  by  another  Intending  to  kill 
him,  who  thereupon  kills  his  assailant,  he 
is  justified."  2  Bishop's  Criminal  Law,  § 
332.  There  is  a  distinction  made  by  the 
text-writers  on  criminal  law,  which  seems 
to  be  reasonable  and  supported  by  authority, 
between  assaults  with  felonious  intent  and 
assaults  without  felonious  Intent.  ''In  the 
latter  the  person  assaulted  may  not  stand 
his  ground  and  kill  his  adversary  If  there  is 
any  way  of  escape  open  to  him,  though  he 
is  allowed  to  repel  force  with  force  and  give 
blow  for  blow.  In  the  former  class,  where 
the  attack  is  made  with  murderous  intent, 
the  person  attacked  is  under  no  obligation  to 
fly,  but  may  stand  his  ground  and  kill  his 
adversary,  if  need  be."  2  Bishop's  Criminal 
Law,  I  6333,  and  cases  cited.  It  is  said  in 
t  East,  Pleas  of  the  Grown,  271:  "A  man 
may  repel  force  by  force  in  defense  of  his 
person,  habitation,  or  property  against  one 
who  manifestly  Intends  or  endeavors  by  vio- 
lence to  commit  a  felony,  such  as  murder, 
rape,  burglary,  robbery,  and  the  like,  upon 
either.  In  these  cases  he  is  not  obliged  to 
retreat,  but  may  pursue  his  adversary  until 
be  has  secured  himself  from  all  danger,  and, 
if  he  kill  him  In  so  doing,  it  Is  called  Justifi- 
able self-defense."  The  American  doctrine 
is  to  the  same  effect  See  State  v.  Dixon,  75 
N.  a  275. 

It  Is  true,  there  is  no  evidence  that  the  de- 
ceased was  armed  with  a  deadly  weapon.  At 
least,  none  was  exhibited.  But  the  evidence 
does  show  that  the  deceased  had  sent  word 
to  the  defendant  that  he  intended  to  kill 
bim,  and  the  defendant  had  a  right  to  sup- 
pose that  the  deceased  was  endeavoring  to 


carry  out  his  threat,  and  was  preplired  to  do 
it  Then,  again,  the  evidence  shows  there 
was  an  enormous  disparity  In  the  relative 
strength  and  power  of  the  defendant  and 
deceased;  the  one  being  a  weakly,  delicate 
man,  of  very  small  stature;  the  other,  in 
comparison,  being  a  giant  of  violent  nature, 
and  evidentiy  capable  of  either  killing  the 
defendant  or  doing  him  great  bodily  harm 
without  the  aid  of  a  weapon.  The  defendant 
was  on  his  own  premises,  engaged  in  his 
peaceful  pursuits,  at  the  time  the  deceased 
advanced  on  him  In.  a  manner  giving  unmis- 
takable evidence  of  his  purpose  to  do  the 
defendant  bodily  harm.  How  was  the  de- 
fendant expected  to  receive  him?  In  the 
oft-quoted  language  of  Judge  Pearson  in 
State  V.  Floyd,  51  N.  0.  392,  "One  cannot 
be  expected  to  encounter  a  lion  as  he  would 
a  lamb/'  and  the  measure  of  force  which 
the  defendant  was  permitted  to  use  under 
such  circumstances  ought  not  to  be  weighed 
in  "golden  scales." 

We  think  the  case  should  have  been  sub- 
mitted to  the  jury  with  appropriate  instruc- 
tions by  the  court 

New  trial. 

(138  N.  C.  288) 
HESTER  v.  DURHAM  TRACTION  CO. 

(Supreme  Court  of  North  Carolina.     May  2, 

1905.) 

ICUNIOIPAI.    OOBFOBATIONS  —  BTBEBTS  —  8TBEBT 

AAILB0AD6  —  OONSTBUCTION  —  ADDITIONAL 

SEBVITUDB— ABUTTINQ   OWNEB— BIGHTS. 

1.  The  construction  of  a  street  passenger  rail- 
way does  not  impose  an  additional  servitude  on 
the  property  fronting  on  the  street  so  occupied, 
though  iir  the  original  laying  out  of  the  street 
a  mere  easement  was  taken,  and  not  the  fee. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Ehninent  Domain,  §§  305-307.] 

2.  A  city  sidewalk  being  a  part  of  the  street 
which  the  city  has  set  apart  for  the  use  of  pe- 
destrians, an  abutting  proprietor  has  no  more 
right  therein  than  in  the  roadway  of  the  street. 

[Ed.  Note. — For  cases  in  point,  see  voL  3C, 
Cent.  Dig.  Municipal  Corporations,  S  1438.] 

3.  An  abutting  proprietor  is  only  entitled  to 
have  the  street  and  sidewalk  in  front  of  his 
premises  open  and  unobstructed  so  as  not  to 
impair  ingress  or  egress  to  his  lot  by  himself 
ana  those  whom  he  invites  there. 

4.  Complainant  owned  an  irregularly  shaped 
lot,  which  was  only  7  feet  7  inches  wide  at  the 
intersection  of  two  streets  on  which  street  car 
tracks  were  laid;  the  len^h  of  the  curb  in 
front  of  such  lot  at  the  intersection  of  the 
streets  being  but  22  feet  5%  inches.  The  side- 
walks adjoining  the  lot  on  tiie  two  streets  were 
10  and  8  feet  wide,  respectively,  and  between 
the  curb  and  the  nearest  rail  of  the  track  was 
a  distance  of  15^  feet  on  one  street  and  13V^ 
feet  on  the  other.  In  order  to  transfer  cars 
from  one  track  to  the  other,  a  curve  was  con- 
structed in  front  of  the  narrow  portion  of  com- 
plainant's lot  in  such  a  manner  that  cars  pass- 
ing over  it  extended  over  a  small  comer  of  one 
angle  of  the  sidewalk ;  the  rails  being  laid  level 
with  the  street,  and  the  ties  being  buried  at  the 
shortest  part  of  the  curve  slightly  under  the 
sidewalk.  On  three  or  four  occasions  when  the 
curve  was  first  used,  cars  ran  off  the  track  at 
such  place.  Held,  that  such  facts  were  insuflS- 
cient  to  show  that  complainant's  right  of  egress 
and  ingress  to  his  lot  was  damaged  by  the  curve. 
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Appeal  fh>m  Superior  Court,  Durbam 
County;   Bryan,  Judge. 

Bill  by  W.  D.  Hester  against  the  Dur- 
ham Traction  Company.  From  a  decree  in 
favor  of  defendant*  plaintiff  appeals.  Af- 
firmed. 

Winston  ft  Bryant  and  BMller  ft  Fuller, 
for  appellant  Manning  ft  Fpushee,  for  ap- 
pellee. 

CLARK,  C.  J.  The  plaintiff  owns  the  lot 
which  occupies  the  apex  of  the  acute  angle 
which  lies  at  the  Junction  of  Main  and  Chap- 
el Hill  streets,  in  the  city  of  Durham.  The 
defendant,  by  permission  tif  the  board  of 
aldermen  of  the  city,  laid  a  curved  track 
to  pass  from  one  street  to  the  other,  as  per 
below  diagram: 


This  track  was  located  and  laid  under  the 
direction  of  the  street  commissioner,  who 
made  his  report  to  the  board  of  aldermen, 
the  expenses  of  the  work  being  borne  by  the 
defendant  This  curved  track  was  used  in 
the  summer  In  the  evenings  from  6:30  until 
the  cars  went  to  the  bam  for  the  night 
about  11  or  11:80.  The  curve  was  laid-  for 
the  convenience  of  the  public  in  going  from 
West  Durham  to  the  park  and  returning. 
Prior  to  its  being  laid,  the  passengers  had 
to  be  transferred  at  that  point  known  as 
"Five  Points,**  or  else  the  West  Durham  car 
had  to  go  down  Main  street  and,  reversing 
fenders,  seats,  and  trolley,  run  back  up 
Chapel  Hill  street  To  avoid  this  great  in- 
convenience to  the  public,  the  board  of  al- 
dermen authorised  this  curve  to  be  put  in 


to  run  round  the  sharp  angle  at  the  Junction 
of  the  two  streets.  Only  passenger  cars  are 
used— no  freight  cars.  On  Main  street  the 
nearest  rail  of  the  track  is  15^  feet  from  the 
outside  edge  of  the  sidewalk,  and  it  is  13^ 
feet  on  Chapel  Hill  street  from  the  nearest 
rail  to  curb.  The  curved  track  in  rounding 
the  point  does  not  touch  the  sidewalk,  but 
at  the  southeast  corner,  as  the  curve  enters 
Chapel  Hill  street  the  edge  of  the  car  for 
a  few  inches  of  distance  Is  slightly  over 
the  edge  of  the  sidewalk.  The  complaint 
avers  that  the  rear  of  the  car  does  thia, 
but  this  is  evidently  a  mistake,  for,  as  the 
concave  side  of  the  curve  is  towards  the 
plaintifiTs  lot,  the  rear  of  the  car  necessarily 
swings  outward,  not  in.  It  Is  also  In  evi- 
dence that  at  the  southeast  corner  of  the 
sidewalk  the  cross-ties,  extending  18  inches 
further  than  the  rail,  have  their  extreme 
ends  under  the  sidewalk.  They  are  not 
above  the  surface,  but  under,  and  as  the 
cross-ties,  thus  imbedded  out  of  sight  can- 
not impede  the  use  of  the  sidewalk,  which 
is  the  property  of  the  city,  the  plaintiff  can 
have  no  possible  ground  of  action  on  that 
account  The  sidewalk  on  Main  street  is 
10  feet  wide,  and  that  on  Chapel  Hill  street 
is  8  feet  The  southeast  corner,  where  the 
passing  car  overhangs,  is  diagonally  distant 
about  11  feet  from  the  southeast  comer  of 
the  plalntiiTs  lot 

The  plaintifiTs  cause  of  action  depends 
upon  whether  he  is  injured  in  the  use  of  his 
property  by  the  slight  overhanging  of  the 
pavement  by  the  car  for  an  instant  of  time 
as  it  passes  the  southeast  comer  where  the 
curve  enters  or  leaves  Chapel  Hill  street 
The  charter  of  the  city  of  Durham  shows 
that  as  usual,  the  city  has  the  same  right 
and  title  to  the  sidewalks  as  to  the  rest  of 
its  streets.  The  defendant's  track  was  laid 
under  authority  of  its  charter,  "permission 
being  first  had"  of  the  city  as  required.  The 
construction  of  a  street  passenger  railway 
"does  not  impose  any  additional  servitude 
upon  the  property  fronting  on  the  street  so 
occupied.'*  Merrick  v.  Railway,  118  N.  CL 
1081,  24  S.  B.  667,  citing  Railroad  v.  Mont- 
gomery, 167  Pa.  70,  81  Atl.  468,  27  L.  R.  A. 
766,  46  Am.  St  Rep.  659;  Kenelly  v.  Jersey 
City  (N.  J.)  30  Atl.  631,  26  L.  R.  A.  281; 
Elliott  R.  &  S.  558;  Cooley,  Const  Lim. 
683;  Dillon,  Mun.  Corp.  (4th  Ed.)  {  723.  To 
the  same  purport,  Railroad  v.  Street  Rail- 
way, 120  N.  C.  523,  26  S.  B.  013;  Smith  v. 
Ooldsboro,  121  N.  C.  850,  28  S.  B.  470;  Tel. 
Co.  V.  Railroad  (Tenn.)  29  S.  W.  104,  27  L. 
R.  A.  239;  Railroad  v.  Higbee  (Wis.)  83  N. 
W.  701,  51  L.  R.  A.  923;  Booth,  St  Rail- 
ways, I  83;  Joyce  on  Elec.  |§  336-339,  341; 
27  Am.  &  Bng.  Enc.  (2d  Ed.)  27-29. 

The  authorities,  with  singular  uniformity, 
concur  that  it  is  "now  well  settled  that  the 
use  of  the  streets  in  cities  or  villages  for  a 
street  railway  is  one  of  the  ordinary  p1l^ 
poses  for  which  such  streets  and  highwajs 
may  be  used,  and  does  not  impose  an  addi- 
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tional  burden  or  seryltude,  so  as  to  entitle 
the  abutting  property  owner,  as  a  matter 
of  right,  to  compensation  before  such  nsa 
can  be  made.  *  *  *  This  mle  is  gen- 
erally recognized,  irrespectiye  of  the  ques- 
tion whether,  in  the  original  laying  out  of 
the  street,  a  mere  easement  was  taken,  lear- 
ing  the  fee  simple  in  the  abutting  property." 
The  rights,  powers,  and  liability  of  the  mu- 
nicipality extend  equally  to  the  sidewalk  as 
to  the  roadway,  for  both  are  parts  of  the 
street  Tate  V.  Greensboro,  114  N.  G.  892, 
19  S.  E.  767,  24  L.  R.  A.  671;  2  Smith,  Mun. 
Corp.  S  1304;  Elliott,  supra,  S  20.  This  is 
recognised  by  Code,  S  8803,  and  by  the 
courts,  which  hold  towns  and  cities  to  the 
same  degree  of  liability  for  f^lure  to  repair 
sidewalks  as  to  repair  the  other  part  of 
the  street  Bunch  v.  Edenton,  90  N.  G.  481; 
Russell  T.  Monroe,  116  N.  C.  726,  21  S.  B.  550, 
47  Am.  St  Rep.  823;  Neal  t.  Marlon,  129 
N.  C.  845,  40  S.  B.  116;  Wolfe  ▼.  Pearson, 
114  N.  C.  62,  19  S.  E.  264;  2  DUlon,  supra, 
S  780,  note  1;  Id.  9S  1008,  1012.  In  Bunch 
▼.  Edenton,  supra:  "It  was  the  posltiye 
duty  of  the  corporate  authorities  of  the  town 
to  keep  the  streets,  including  the  sidewalks, 
in  proper  repair."  The  charter  of  Durham 
gives  the  same  powers  over  sidewalks,  and 
imposes  the  same  liabilities  upon  the  dty 
for  failure  to  repair  the  sidewalks,  as  In 
regard  to  the  other  part  of  the  street  In 
Railroad  r.  Hlgbee  (Wis.)  83  N.  W.  701,  51 
L.  R.  A.  929,  it  is  aald:  ''There  is  no  Umlt 
to  the  public  right  to  use  a  street,  and  every 
part  of  it,  so  long  as  that  use  is  in  aid  of 
public  travel  thereon,  and  does  not  unneces- 
sarily Interfere  with  the  common  use  of  the 
way  by  ordinary  modes  of  travel,  and  is  no 
substantial  impairment  of  private  rights  of 
property." 

The  complaint  avers  three  grounds  of 
damage: 

(1)  That  two  inches  of  the  plalntlfrs  lot 
Is  covered  by  the  defendant's  track.  But 
the  evidence  shows  that  the  rail  at  the  near- 
est point  of  the  curve  Is  three  Inches  outside 
the  curbing  to  the  sidewalk,  and  the  plead- 
ings admit  that  no  part  of  the  plalntifTs 
lot  (inside  the  sidewalk)  Is  overhung  by  the 
car  in  passing. 

(2)  That  vehicles  have  almost  no  approach 
to  the  lot  But  the  evidence  Is  that  be- 
tween the  outer  edge  of  the  sidewalk  and 
the  defendant's  nearest  rail  there  is  15% 
feet  on  Main  street  and  18%  feet  on  Chapel 
Hill  street  It  is  only  at  the  apex— at  the 
toe  of  the  boot  so  to  speak — that  the  track 
approximates  the  outer  edge  of  the  sidewalk. 
There  is  ample  evidence  that  the  curve  does 
not  Interfere  with  carriages  standing  on 
either  street  In  front  of  the  plaintUTs  lot 
As  the  toe  of  the  plalntifTs  lot  Is  only  7  feet 
7  Inches,  and,  being  an  acute  angle,  It  would 
be  less  than  4  feet,  perhaps,  at  the  edge  of  the 
sidewalk,  a  carriage  could  not  stand  there. 
The  toe  of  the  sidewalk  (the  cross-sidewalk) 
is  22  feet  5^  inches,  but  over  18  feet  of 


this  is  "frontage,"  not  of  the  plaintUTs  lot 
but  caused  by  continuation  of  the  two  side- 
walks, for,  if  the  plalntifTs  lot  were  extend- 
ed to  the  eastern  edge  of  the  sidewalk  at 
that  place,  it  would  be  narrowed,  as  already 
said,  to  a  point  with  almost  no  front  at  all. 

(3)  That  cars  frequently  run  off  the  track 
at  that  point  The  only  evidence  is  that 
they  did  run  off  the  track  three  or  four 
times  when  the  curve  was  first  used.  There 
is  no  evidence  of  any  injury  to  the  plaintiff 
from  this  cause. 

The  sidewalk  Is  simply  a  part  of  the  street 
which  the  town  authorities  have  set  apart 
for  the  use  of  pedestrians.  27  Am.  &  Bug. 
Enc.  (2d  Ed.)  108;  Ottawa  v.  Spencer,  40 
111.  217;  Chicago  v.  O'Brien  aH.)  58  Am.  Rep. 
640.  The  abutting  proprietor  has  no  more 
right  in  the  sidewalk  than  in  the  roadway. 
His  rights  are  simply  that  the  street,  includ- 
ing roadway  and  sidewalk,  shall  not  be  closed 
or  obstructed  so  as  to  impair  ingress  or 
egress  to  his  lot  by  himself  and  those  whom 
he  invites  there  for  trade  or  other  purposes. 
Moose  V.  Carson,  104  N.  C.  431,  10  S.  E.  689, 
7  L.  R.  A.  548,  17  Am.  St  Rep.  681;  White 
V.  Ralhoad,  113  N.  C.  610,  18  S.  E.  880,  22 
L.  R.  A.  627,  87  Am.  St  Rep.  639.  As  said 
in  State  v.  Hlggs,  126  N.  C.  1014,  85  S.  E. 
473,  48  L.  R.  A.  446:  "An  abutting  owner 
to  a  street  and  sidewalk  has  an  easement  in 
his  ft'ontage  which  he  may  use  in  subordi- 
nation to  the  superior  rights  of  the  public." 
Sidewalks  are  of  modem  origin.  Anciently 
they  were  unknown,  as  they  still  are  in 
Ejastem  countries,  and  in  perhaps  a  majority 
of  the  towns  and  villages  of  Europa  In  the 
absence  of  statutes,  a  town  is  not  required 
to  construct  a  sidewalk.  Atty.  Gen.  v.  Bos- 
ton, 142  Mass.  200,  7  N.  E.  722.  It  is  for 
the  town  to  prescribe  the  width  of  the  side- 
walk. In  the  absence  of  statutory  restric- 
tion, it  may  widen,  narrow,  or  even  remove 
a  sidewalk  already  established.  Attorney 
General  v.  Boston,  supra.  To  widen  a  side- 
walk narrows  the  roadway.  To  widen  the 
roadway  narrows  the  sidewalk.  The  pro- 
portion of  the  street  to  be  preserved  for 
pedestrians  and  vehicles,  respectively,  is  in 
the  sound  discretion  of  the  town  authorities. 
Here  they  might  narrow  the  sidewalk  at 
the  toe  of  the  plaintiff's  lot  by  drawing  in 
its  outer  edge,  or  it  might  make  the  outor 
edge  curving  to  correspond  with  the  curve 
of  the  car  track,  and  thus  prevent  the  car 
overhanging  the  edge  of  the  sidewalk.  If 
so,  it  may,  so  far  as  the  plaintiff  is  con- 
cerned, let  the  car  overhang  the  comer  in- 
stead of  cutting  off  that  corner  from  the 
sidewalk.  If  tEe  sidewalk  were  so  far  nar- 
rowed as  to  impede  the  circulation  of  pass- 
ers-by on  foot  so  as  to  hinder  the  Ingress 
and  egress  to  the  plaintiff's  building,  he 
would  have  cause  of  complaint,  but  such  is 
not  the  Case  here.  If  the  overhanging  of 
the  car  were  to  injure  any  one  walking  on 
the  sidewalk,  such  person  might  possibly 
have  a  cause  of  action  against  the  city  or 
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the  defendant,  for  the  establishment  and 
maintenance  of  the  sidewalk  are  an  invita^ 
tion  to  pedestrians  to  walk  anywhere  there- 
on, but  the  plaintiff  would  not  be  injured 
thereby  in  his  property  rights  to  the  lot, 
which. is  this  cause  of  action.  As  to  pe- 
destrians, the  city  can  protect  itself  by  re- 
ducing the  width  of  the  sidewalk  at  that 
point,  or,  by  condemning  a  few  Inches  of  the 
plaintifiTs  lot,  it  could  make  a  cut-off  at  the 
outer  corner  without  reducing  the  width  of 
the  sidewalk;  but  it  should  be  remembered 
that  that  small  space,  occasionally  overhung 
by  a  passing  car,  is  at  a  corner  of  the  street, 
and  therefore  the  sidewalk,  measured  diag- 
onally, is  wider  there  than  elsewhere,  and 
would  still  be  wider,  though  the  little  space 
overhung  were  cut  off  from  the  sidewalk,  or 
the  outer  curbing  of  the  sidewalk  were 
drawn  in  and  made  curving  at  that  point 

In  holding  that  the  acts  of  the  defendant 
complained  of  by  the  plaintiff  were  not  un- 
lawful and  did  not  constitute  a  cause  of  ac- 
tion, there  was  no  error. 
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SUMMERS  ▼•  SOUTHERN  BY.  00. 

(Supreme  Court  of  North  Carolina.     May  9. 

1905.) 

OABBIBBS— DEULT  IN  TBANSPOBTATION  OF  GOODS 
— ^PSNALTT  —  STATUTE — OONBTBUOTION — ^PAB- 
TT  AOGBIEVBD-— COBPOBATION  COMKI6SION  — 
POWEBS. 

1.  A  consignor  of  goods,  who,  under  contract 
with  the  consignee,  was  permitted  to  return  cer- 
tain goods  that  had  been  shipped  to  him  by  the 
consignee,  but  was  not  to  receive  credit  therefor 
on  his  account  until  the  goods  were  received  by 
the  consignee,  is  the  party  aggrieved,  within 
Laws  1903,  p.  999,  c.  590,  §  8,  making  it  unlaw- 
ful for  railroads  to  omit  to  transport  goods  re- 
ceived, for  a  longer  period  than  four  days  after 
receipt  thereof,  and  providing  penalties  for  a 
violation  thereof,  which  they  shall  forfeit  to  the 
party  aggrieved. 

2.  Laws  1903,  p.  999,  c.  590,  8  3^  providing 
that  It  shall  be  unlawful  for  any  railroad  com- 
pany to  omit  to  transport  any  goods  received  by 
It  for  shipment  for  a  longer  period  than  four 
days  after  receipt  thereof,  unless  otherwise 
agreed  on  between  the  parties,  or  unless  the 
same  be  destroyed,  or  to  allow  any  such  goods 
to  remain  at  any  intermediate  point  more  than 
48  hours,  unless  otherwise  provided  by  the  Cor- 
poration Commission,  confers  power  on  the 
Commission  to  fix  the  time  allowed  as  free  time 
for  intermediate  points,  and  to  make  regulations 
as  to  the  time  of  transit,  but  not  to  change  the 
time  allowed  as  free  time  at  the  point  of  ship- 
ment, nor  to  alter  the  penalties. 

Appeal  from  Superior  Court;  Mecklenburg 
County;  Justice,  Judge. 

Action  by  J.  W.  Summers  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment for  less  than  claimed,  plaintiff  appeals.. 
Reversed. 

There  was  evidence  tending  to  show:  That 
plaintiff,  having  an  account  with  W.  W« 
Ward  &  Son,  of  Charlotte,  N.  C,  ordered  a 
package  of  window  sash  to  be  shipped  to 
him  at  Cornelius,  N.  C,  a  railroad  station 
within  60  miles  of  Charlotte,  which  package 


duly  arrived.  Some  of  the  sash  were  too 
large  for  plaintifTs  purposes,  and  plaintiff 
requested  Ward  &  Son  that  he  be  allowed 
to  return  those  sash  which  plaintiff  could 
not  use,  and  Ward  &  Son  agreed  to  give 
plaintiff  credit  on  his  account  for  any  sash 
returned  whenever  the  same  should  be  re- 
ceived by  them.  That  on  the  4th  of  March. 
1904,  plaintiff  delivered  a  part  of  the  sash  to 
defendant  company  for  shipment  at  Cor^ 
nelius,  N.  0.,  properly  addressed  and  plain- 
ly marked  to  Ward  &  Son,  Charlotte,  N.  C, 
and  took  a  bill  of  lading  therefor.  There 
was  also  evidence  that  plaintiff  at  the  time 
of  shipment  prepaid  the  freight,  and  asked 
the  agent  of  defendant  to  hurry  up  the  ship- 
ment, telling  him  that  he  was  anxious  to 
get  them  back,  so  he  could  get  credit  on  his 
account  with  Ward  &  Son,  and  that  sev- 
eral times  thereafter,  and  before  the  goods 
were  shipped,  plaintiff  notified  the  agent  that 
they  had  not  been  shipped,  and  urged  the 
agent  to  have  them  sent,  as  he  was  anxious 
to  get  the  package  to  Ward  &  Son,  as  he 
could  not  get  credit  from  them  until  that  firm 
received  the  sash.  Plaintiff  further  testified 
that  he  had  a  running  account  with  Ward 
&  Son,  and  that  he  got  credit  for  the  sash 
returned,  and  Ward  &  Son  made  no  difference 
in  the  credit  by  reason  of  delay.  There  was 
a  delay  of  nearly  80  days  in  the  shipment, 
and  demand  was  properly  made  pursuant  to 
the  statute  before  bringing  suit.  Under  the 
charge  of  the  court,  there  was  judgment  for 
the  plaintiff  for  $1.50,  and  plaintiff  excepted 
and  appealed;  claiming  that,  according  to 
the  statute,  he  was  entitled  to  something  like 
$80. 

Clarkson  &  Duls,  for  appellant  W.  B. 
Rodman,  for  appellee. 

HOKE,  J.  (after  stating  the  facts).  Chap- 
ter 590,  8  3,  of  the  Laws  of  1903  (page  099), 
provides  as  follows:  *That  it  shall  be  un- 
lawful for  any  railroad  company,''  etc^  "^ 
omit  or  neglect  to  transport  any  goods  or 
merchandise  received  by  it,  and  billed  to  or 
from  any  place  in  this  state  for  shipment, 
for  a  longer  period  than  four  days  after  re- 
ceipt of  same,  unless  otherwise  agreed  upon 
between  the  company  and  shipper;  or  un- 
less the  same  be  burned  or  otherwise  de- 
stroyed; or  to  allow  any  such  goods  or  mer- 
chandise to  remain  at  any  intermediate 
point  more  than  48  hours,  unless  otherwise 
provided  for  by  the  Corporation  Commis- 
sion." The  section  further  provides  "that 
each  and  every  company  violating  the  pro- 
visions of  this  section  shall  forfeit  to  the 
party  aggrieved  the  sum  of  $25  for  the  first 
day  and  $5  for  each  and  every  day  of  such 
unlawful  detention,  in  case  the  shipment  is 
made  in  car  load  lots,  but  in  less  quantities 
the  forfeiture  shall  be  $12.50  for  the  first 
day  and  $2.50  for  each  succeeding  day."* 
Acting  under  the  power  conferred  by  sec^ 
tion  3  of  this  act,  the  Corporation  Commis- 
sion made  a  regulation  concerning  these  ship- 
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ments  which,  in  effect,  reduced  the  time  for 
delay  allowed  to  the  company,  and  fixed  a 
lower  penalty  than  that  provided  by  the 
statute.  According  to  the  testimony,  there 
was  a  delay  in  the  shipment  of  something 
like  30  days,  and  the  plaintiff  sued  for  the 
penalty  allowed  by  the  statute.  The  de- 
fendant resists  any  recovery,  claiming,  first; 
that  the  plaintiff  is  not  the  party  aggrieved* 
In  that  no  pecimiary  injury  is  shown;  and, 
second,  that  the  only  person  having  the  right 
to  sue  is  Ward  &  Son,  to  whom  the  package 
is  addressed.  The  defendant  contends  fur- 
ther that,  in  any  event,  the  penalty  receiv- 
ed must  be  confined  to  that  provided  by  the 
rule  of  the  Corporation  Commission,  as  the 
statute  gave  them  power  to  change  the 
penalty  therein  provided. 

As  to  the  position  that  no  recovery  at  all 
can  be  had,  the  court  is  of  opinion  that,  on 
the  facts  of  this  case,  the  plaintiff  is  the 
party  aggrieved,  and  the  only  person  who 
had  the  right  to  enforce  the  penalty  for  de- 
lay. These  penalties  are  not  given  solely 
on  the  idea  of  making  a  pecuniary  compen- 
sation to  the  person  injured,  but  usually  for 
the  more  important  purpose  of  enforcing 
the  performance  of  a  duty  required  by  pub^ 
lie  policy  or  positive  statutory  enactment 
As  said  in  Grocery  Oo.  v.  Railway,  136  N.  C, 
at  page  404,  48  S.  E.  801:  "The  object  in 
providing  a  penalty  is  clearly  to  compel  the 
common  carrier  to  perform  its  duty  to  the 
public."  They  are  sometimes  enforceable 
only  by  the  state;  sometimes  they  are  given 
to  any  one  who  shall  sue  for  them;  and 
again  the  recovery  is  confined,  as  in  this  in- 
stance, to  the  party  aggrieved — ^the  person 
having  a  peculiar  and  special  interest  in  en- 
forcing the  performance  of  the  duty.  In 
giving  the  penalty  to  the  party  aggrieved, 
the  statute  simply  designates  the  person  who 
shall  have  a  right  to  sue,  and  restricts  it  to 
him  who  by  contract  has  acquired  the  right 
to  demand  that  the  servioe  be  rendered. 
The  party  aggrieved,  in  statutes  of  this  char- 
acter, is  the  one  whose  legal  right  is  de- 
nied, and  the  penalty  is  enforceable  Inde- 
pendent of  pecuniary  injury.  Bwitzler  v. 
Rodman,  48  Mo.  197;  Quails  v.  Sayles,  18 
Tex.  Olv.  App.  400,  45  8.  W.  839;  Grocery 
Co.  V.  Railway,  supra.  Ordinarily,  in  case 
of  a  shipment  of  goods  by  a  railway  to  a 
person  who  has  ordered  them,  on  delivery 
to  the  railway  the  company  receives  them 
as  the  agent  of  the  vendee  or  consignee,  and 
such  person  would  be  the  aggrieved  party  by 
delay  In  forwarding.  But  in  this  case,  by 
the  terms  of  the  agreement  between  the 
plaintiff  and  Ward  ft  Son,  the  plaintiff  was 
not  to  get  credit  for  the  returned  goods  tilf 
they  were  received  by  Ward  &  Son.  It  made 
no  difference  to  this  firm  whether  the  goods 
w^e  returned  or  not  They  had  their  ac- 
count against  the  plaintiff,  and  a  fair  inter-  < 


pretatlon  of  the  agreement  between  the  par- 
ties is  that  no  credit  was  to  be  given  till 
the  goods  came  to  hand.  Until  this  occur 
red,  the  loss  of  the  goods  would  have  been 
the  loss  of  the  plaintiff,  and  he  alone  was 
Interested  In  urging  the  shipment 

This  case  is  not  dissimilar  to  those  where 
the  penalty  is  imposed  on  a  telegraph  com- 
pany for  not  forwarding  a  message,  and  the 
party  aggrieved  is  held  to  be  the  sender. 
Hadley  v.  Telegraph  Co.,  115  Ind.  191,  15  N. 
E.  845. 

In  reference  to  the  regulation  by  the 
Corporation  Commission,  the  statute  pro- 
vides that  It  shall  be  unlawful  for  a  rail- 
road company  doing  business  in  this  state 
to  neglect  or  omit  to  transport  any  goods 
or  merchandise  received  by  it,  and  billed  to 
or  from  any  place  in  this  state,  for  a  longer 
period  than  four  days,  unless  otherwise 
agreed  upon  between  the  parties.  This  Is  a 
separate  and  distinct  clause,  and  in  Walker 

V,  Railroad,  137  N.  C. ,  49  S.  E.  84.  this 

court  has  held  that,  In  the  absence  of  any 
express  contract  concerning  it,  such  clause 
gives  to  the  railroad  four  days'  free  time 
at  the  Initial  point  Then  follows  another 
clause:  "Or  to  allow  any  goods  or  merchan- 
dise to  remain  at  any  intermediate  point 
for  a  longer  period  than  forty-eight  hours 
unless  otherwise  provided  by  the  Corpora- 
tion Commission."  We  think  this  clause 
gives  to  the  Corporation  Commission  the 
right  to  fix  the  time  allowed  as  free  time 
for  Intermediate  points,  and,  by  fair  inter- 
pretation, confers  on  the  Commission  the 
power  to  make  reasonable  regulations  as  to 
the  time  of  transit  Such  a  rule  has  been 
made  and  was  introduced  in  evidence,  and 
we  hold  the  correct  construction  of  the  stat- 
ute, as  modified  by  the  rule,  to  be  that  in 
the  absence  of  any  express  contract,  the  rail- 
road company  is  allowed  four  days'  delay  at 
the  initial  point,  and  three  additional  days 
of  free  time  for  the  first  50  miles  of  transit, 
and  one  day  for  each  additional  25  miles,  or 
fraction  thereof,  to  the  point  of  destination. 
The  Commission  is  given  no  power  to  change 
the  time  allowed  as  free  time  at  the  point  of 
shipment,  nor  to  lessen  or  otherwise  alter  the 
penalties.  These  are  fixed  by  the  statute; 
and  can  only  be  changed  by  the  Legislature. 
Everett  t.  Railroad  (at  this  term)  50  &  B. 
557. 

The  court  Is  of  opinion  that  on  the  facts 
of  this  case  the  plaintiff  Is  the  party  ag- 
grieved, and  the  action  Is  well  brought  in 
his  name;  that  the  time  allowed  as  free 
time  is  four  days  at  the  point  of  shipment 
and  three  additional  days  In  transit,  and  the 
penalty  Is  that  provided  by  the  statute. 
There  will  be  a  new  trial,  and  the  cause 
proceeded  with  in  accordance  with  this  opin- 
ion. 

New  trial. 
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BRABHAM  T.  AMBRICAN  TE3LEPH0NB  St 
TBLBQRAPH  00.  et  al. 

(Supreme  Ck>iirt  of  South  Carolina.    March  8^ 

1905.) 

ICABTEB  AND  SEBTANT— FEUiOW  BEBTAIVTS— AC- 
TION  AGAINST  FOBBliAN— COICPLAINT. 

1.  Where  a  telegraph  company  employed  a 
gang  of  men  to  clear  its  right  of  way,  the  fore* 
man  thereof  was  a  fellow  servant  with  the  men 
who  were  subject  to  his  orders,  so  that  the  com- 
pany was  not  liable  to  one  of  the  men,  injured 
while  obeying  the  orders  of  the  foreman,  if  he 
had  been  selected  with  due  care. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  8^ 
Gent.  Dig.  Master  and  Servant,  H  449-474.] 

2.  In  an  action  against  the  foreman  of  a 
gang  of  men  clearing  the  right  of  way  of  a  tele- 
graph company,  a  complaint  alleging  that  plain- 
tiff, one  of  the  gang,  was  injured  by  the  manner 
in  which  the  gang  carried  out  the  orders  of  the 
foreman,  states  no  cause  of  action  against  him. 

Appeal  from  Ckimmon  Pleas  Circuit  Court 
of  Barnwell  Comity;  George  E.  Prince^  Spe- 
dalJudge. 

Action  by  B.  J.  Brabham,  Jr.,  against  the 
American  Telephone  &  Telegraph  Company 
and  Leonard  Handberry.  From  an  order 
sustaining  a  demurrer,  plaintiff  appeals.  Af- 
firmed. 

Davis  ft  Best,  for  appellant  Nelson  ft 
Nelson,  for  respondents. 

JONES,  J.  The  circuit  court.  Honorable 
O.  E.  Prince,  special  judge,  sustained  a  de- 
murrer to  the  complaint  herein  for  insuffl- 
dency,  to  which  appellant  excepts. 

The  complaint,  after  stating  that  the  de- 
fendant American  Telephone  ft  Telegraph 
Company  is  a  corporation  operating  a  system 
of  telephone  and  telegraph  wires  through  the 
county  of  Barnwell,  S.  C,  and  that  the  de- 
fendant Handberry  at  the  times  thereinafter 
mentioned  was  an  agent  of  the  defendant  to 
superintend  and  direct  the  working  of  labors 
era  upon  Its  Une,  known  as  the  '*right  of  way 
gang,"  further  alleged  as  follows: 

"(3)  That  on  the  12th  day  of  June,  A«  D. 
1903,  the  plaintiff  above  named  was  in  the 
employ  of  the  defendants  herein  as  workman 
on  Its  right  of  way  gang,  and,  among  other 
things,  It  was  his  duty  to  obey  the  ordera  of 
the  defendant  Leonard  Handberry,  who  was 
the  foreman  of  the  gang;  and  while  at  work 
clearing  the  right  of  way  of  said  defendant 
corporation,  the  said  defendant  Handberry 
ordered  the  plaintiff  to  pull  down  a  certain 
pine  tree,  which  had  been  cut  and  lodged 
against  another  tree,  using  block  and  tackle 
to  accomplish  the  same. 

"<4)  That  the  plaintiff,  along  with  the  rest 
of  the  hands,  proposed  to  the  defendants 
(and  began)  to  remove  said  tree  by  first  re- 
moving the  one  it  was  lodged  against,  which 
was  the  safe  and  proper  way  to  perform 
said  work,  but  the  defendants  objected  and 
required  the  plaintiff  to  pull  down  the  tree 
that  had  first  lodged,  which  proved  to  be 
dangerous  to  the  plaintiff  and  to  the  other 


hands  hereinbefore  mentioned,  and  so  known, 
or  should  have  been  known,  to  the  defendant 
above  named. 

"(5)  That  in  carrying  out  the  dangerous 
orders  of  the  defendants  as  aforesaid  the 
plaintiff,  along  with  the  other  hands,  at- 
tempted to  pull  said  tree  Qodged  as  afore- 
said) to  the  ground,  when  the  same  broke^ 
precipitating  the  plaintiff  backward  to  the 
ground  and  against  a  wooden  stump,  causing 
the  hands  who  had  hold  of  the  rope  in  front 
of  him  to  fall  against  him  and  upon  him, 
severely  injuring  the  plaintiff's  back  and  hip, 
and  causing  him  to  lose  the  full  use  of  his 
left  leg;  that  the  plalntUTs  urinary  organs 
were  severely  Injured,  and  he  rec^ved  a  se- 
vere Injury,  resulting  In  hernia— all  of  which 
Injuries  are  permanent,  and  have^  and  will 
ever,  incapacitate  plaintiff  from  any  kind  of 
laborious  work,  the  only  means  by  which  he 
can  earn  a  livelihood. 

'*(6)  That  the  action  of  the  defendants  was 
grossly  negligent  and  that  the  plaintiff  was 
wholly  without  knowledge  of  the  hazardous 
dangers  as  aforesaid;  and  In  addition  to  his 
said  injuries  (which  are  permanent,  as  afore- 
said) he  has  suffered  and  continues  to  suffer 
great  pain  and  mental  anguish,  and  has  been 
compelled  to  expend  large  sums  for  medical 
attention,  to  his  damage  $5,000. 

Each  of  the  defendants  demnrred,  and 
made  these  specifications: 

''(1)  In  that  it  appears  upon  the  fkce  of 
the  complaint  that  the  plaintiff  received  the 
injuries  alleged  therein  because  of  his  own 
negligence  in  attempting  to  remore  said  tree 
In  a  way  other  than  the  safe  and  proper  way 
in  which  he  should  have  performed  said 
work.  Such  negligence  on  his  part  contrib- 
uted as  a  proximate  cause  to  said  injary. 

^(2)  In  that  it  was  not  alleged  in  the  com- 
plaint that  the  Injuries  to  philntiff  wen 
caused  by  any  act  of  this  defendant 

"(8)  In  that  no  negligence  on  the  part  of 
this  defendant  is  alleged  to  hare  caused  the 
injury  to  plaintiff. 

"(4)  In  that  no  acts  are  alleged  in  the  com- 
plaint which  constitute  negligence  on  the 
part  of  this  defendant" 

The  court  sustained  the  demurrers  npon 
the  second  and  third  specifications  above, 
and  respondents  seek  to  have  Judgment  sus- 
tained npon  the  further  ground  that  if  the 
injuries  were  the  result  of  the  negligence  of 
the  defendant  Handberry,  he  was  a  fellow 
servant  with  plaintiff,  and  that  for  his  neg- 
ligence as  snch  the  defendant  company  is  not 
responsible.  The  appellant  alleges  error  in 
sustaining  the  demurrer  iq^on  the  ground 
stated. 

We  think  there  was  no  error.  With  re- 
spect to  the  demurrer  of  the  defendant  com- 
pany, it  was  properly  sustained,  becaiue» 
eyen  if  it  shonld  be  held  that  the  plaintiff  al- 
leged injuries  as  the  result  of  the  negligence 
of  the  defendant  Handberry,  the  complaint 
shows  that  Handberry  was  a  fellow  servant 
with  plaintiff.    We  are  not  now  concerned 
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with  the  modifications  of  the  doctrine  of  fel- 
low serTants  as  contained  in  section  15,  art 
9,  of  the  Constitution,  which,  among  other 
things,  allows  an  employ^  of  a  railroad  cor- 
poration the  same  remedies  allowed  other 
persons  "when  the  injury  results  from  the 
negligence  of  a  superior  agent  or  officer,  or 
of  a  person  having  a  right  to  control  or  direct 
the  services  of  the  party  Injured."  The  de- 
fendant in  this  case  is  not  a  railroad  cor- 
poration; hence  the  rule  which  appertains 
here  is  the  rule  of  the  common  law. 

When  one  takes  employment  under  an- 
other, he  assumes  the  natural  and  ordinary 
risks  of  such  employment,  which  includes 
the  negligence  of  a  fellow  servant  whom  the 
employer  has  selected  with  due  care.  In 
determining  who  are  fellow  servants,  the 
test  or  rule  in  this  state  is  not  whether  the 
servants  are  of  different  grade,  rank,  or  au- 
thority, one  of  them  having  power  to  con- 
trol and  direct  the  services  of  another,  but 
the  test  is  in  the  character  of  the  act  being 
performed  by  the  offending  servant,  whether 
it  was  the  performance  of  some  duty  the 
master  owed  to  the  injured  servant,  the  per- 
formance of  which  duty  the  master  had  in- 
trusted to  the  offending  servant  Gunter  v. 
Granitevllle  Co.,  18  &L  G.  270,  44  Am.  Rep. 
578;  Couch  t.  Railroad  Company,  22  S.  C. 
557;  Calvo  T.  Railroad  Company,  23  S.  C. 
526,  56  Am.  Rep.  28;  Jenkins  v.  R.  R.  Co., 
89  S.  0.  510,  18  S.  B.  182,  39  Am.  St  Rep. 
750;  Wilson  v.  Railroad  Company,  51  S.  C. 
96,  28  S.  E.  91.  The  general  duty  of  a  mas- 
ter is  to  exercise  due  care  in  the  selection  of 
servants,  to  furnish  appliances  reasonably 
adequate  and  safe  for  the  performance  of 
the  work,  and  to  provide  a  reasonably  safe 
place  in  which  to  work.  Now,  the  complaint 
shows  that  Handberry  was  a  mere  foreman 
of  a  gang  of  laborers,  all  of  whom,  including 
Handberry,  were  engaged  in  a  common  em- 
ployment, clearing  the  defendant  company's 
right  of  way;  Handberry,  however,  having 
the  duty  to  superintend  and  direct  the  work- 
ing of  the  laborers,  and  they  were  subject 
to  his  orders.  If  Handberry  had  been  in- 
trusted by  the  defendant  company  with  the 
duty  to  supply  the  block  and  tackle,  and  had 
furnished  an  unsafe  or  defective  one,  that 
would  have  been  a  breach  of  the  master's 
duty  to  the  servants  injured  by  reason  of 
such  defective  appliance;  but  such  Is  not 
the  case  here,  as  it  is  not  alleged  that  the 
block  and  tackle  were  unsafe  or  defective. 
Nor  is  it  alleged  that  the  defendant  com- 
pany was  negligent  In  the  selection  of  Hand- 
berry as  servant  and  foreman.  Nor  is  it  al- 
leged that  the  place  in  which  plaintiff  was 
required  to  work  was  not  reasonably  safe. 
The  place  and  character  of  such  work  (fell- 
ing and  removing  trees)  necessarily  Involved 
some  danger  as  an  incident  of  that  kind  of 
employment  Therefore,  if  we  should  con- 
cede that  the  complaint  states  actionable 
negligence  as  against  Handberry,  it  states  no 
cause  of  action  against  the  defendant  com- 


r  pany,  since  Handberry  was  a  fellow  servant 
with  plaintiff;  the  orders  given  by  Hand- 
berry and  obeyed  by  plaintiff  being  in  the 
prosecution  of  the  common  employment  and 
not  in  the  discharge  of  any  duty  which  the 
defendant  company  owed  to  the  plaintiff. 
McDanlel  v.  Railroad  Oompany,  70  S.  C.  95, 
49  8.  E.  2. 

But  we  do  not  think  any  cause  of  action 
is  stated  against  the  defendant  Handberry. 
To  state  a  cause  of  action  there  must  be  al- 
leged some  duty  owing  a  plaintiff  by  de- 
fendant which  defendant  has  breached. 
Plaintiff  and  defendant  were  fellow  serv- 
ants. It  was  part  of  their  employment  that 
Handberry  should  direct  and  plaintiff  obey 
in  the  execution  of  the  common  employment 
It  is  not  alleged  that  the  Injury  was  the  re- 
sult of  any  negligence  or  any  breach  of  duty 
owing  by  defendant  Handberry  to  plaintiff. 
Willie  it  is  alleged,  substantially,  that  Hand- 
berry negligently  gave  directions  to  remove 
the  lodged  tree  by  means  of  block  and 
tackle,  it  is  not  alleged,  nor  does  it  appear 
from  the  facts  alleged,  that  the  injury  hap- 
pened as  a  result  of  that  order.  The  cause 
of  the  fall  was  the  slacking  or  detachment 
of  the  rope  and  tackle  from  the  tree  upon 
which  plaintiff  and  others  were  pulling. 
This  was  caused  by  the  sudden  breaking  of 
the  tree.  But  the  breaking  of  the  tree,  so 
far  as  appears,  was  not  the  direct  result  of 
the  order  of  Handberry,  but  was  the  result 
of  the  manner  in  whldh  the  plaintiff  and 
others  carried  out  the  order  of  Handberry. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(57  W.  Va.  210) 

NATIONAL  TUBE  CO.  v.  SBflTH.^ 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  14,  1905.) 

EXSMPTIONS— BNF0BCEM1ENT— TNJUNCnOH— 
OABNISHlCENT—lftJLTIPLIOITT   OF  SUITS. 

1.  The  exemption  law  of  another  state  per- 
tains to  remedy,  and  will  not  be  enforced  in 
this  state. 

[Dd.  Note. — ^For  cases  in  point,  see  voL  23, 
Cent  Dig.  Bzemptions,  |  2.] 

2.  Injunction  does  not  lie  against  a  gamisli- 
ment,  in  an  action  before  a  justice,  of  money 
owing  bv  the  garnishee  to  a  nonresident  debt- 
or, on  the  ground  that  such  money  is  exempt 
by  the  law  of  the  state  of  residence  of  such 
debtor. 

8.  The  fact  that  a  person  is  sued  or  garnished 
by  different  persons  on  distinct  and  separate  de- 
mands having  no  connection,  or  the  fact  that 
the  same  question  of  law  may  arise  in  all  the 
cases,  does  not  give  e<^uil7  jurisdiction  to  en- 
join the  suits  on  the  principle  that  equity  takes 
jurisdiction  to  avoid  multiplicity  of  suits. 

[E3d.  Note. — ^For  cases  in  point,  see  vol  27, 
Cent  Dig.  Injunction,  H  81-38.] 

4.  Equity  has  no  jurisdiction  to  enjoin  a  jus- 
tice of  the  peace  from  acting  in  an  action  be- 
fore him,  because  of  his  interest  in  the  result 

5.  Injunction  will  not  lie  to  restrain  the  prose- 
cution of  a  garnishment  in  an  action  for  debt 
before  a  justice  of  this  state  on  the  ground 
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that,  in  another  state,  an  injunction  is  later 
sued  out,  and  is  pending,  enjoining  the  garnishee 
from  paying  the  money  under  any  judgment  of 
such  justice. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court;  Ohio  County; 
H.  C.  Hervey,  Judge. 

Bill  by  the  National  Tube  Company  against 
Q.  O.  Smith.  Decree  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Wm.  H.  Heame,  for  appellant  Stentz  & 
Hitchina  and  Russell  &  Russell,  for  appellee. 

BRANNON,  P.  The  National  Tube  Com- 
pany filed  a  bill  in  equity  in  Ohio  county 
against  George  O.  Smith,  stating  that  it  is 
a  New  Jersey  corporation  doing  business  in 
this  state  in  the  manufacture  of  steel  and 
iron  tubing,  and  employing  many  thousands 
of  men  in  this  and  other  states;  that  said 
Smith,  a  resident  of  West  Virginia,  had 
brought  142  suits  before  justices  of  the  peace 
of  Ohio  county  against  employes  of  the  com- 
pany residing  in  Pennsylvania  on  claims  as- 
signed to  Smith,  contracted  in  Pennsylvania 
with  residents  of  Pennsylvania  and  still  re- 
siding in  it;  that  no  process  in  the  suits  had 
been  served  on  the  nonresident  debtors,  but 
that  attachments  had  been  issued  in  them 
and  served  on  the  company  as  garnishee; 
that  said  suits  were  a  great  burden  and  an- 
noyance to  the  company;  that  Smith  had 
been  long  engaged  in  the  pretended  buying  of 
claims  arising  in  other  states  against  em- 
ployes of  foreign  corporations,  and  suing  on 
them  in  Ohio  county,  and  garnishing  for- 
eign corporations  doing  business  there,  either 
paying  small  value  for  claims,  or  on  agree- 
ment for  half  the  recovery;  that  the  claims 
thus  purchased  were  debts  against  persons 
who  became  debtors  in  Pennsylvania,  and 
that  they,  as  employes  of  said  company,  had 
earned  wages  in  that  state  for  which  the 
company  was  garnished,  and  the  purpose  of 
said  assignment  and  suit  in  West  Virginia 
was  to  evade  the  statute  of  Pennsylvania 
which  entitled  those  employ^  to  exempt  such 
wages  from  subjection  to  the  debts  sued  on; 
that  not  only  were  those  employes  entitied 
to  the  exemption,  but  a  Pennsylvania  statute 
made  the  assignments  of  the  claim  illegal 
and  void.  The  bill  charged  that  the  purchase 
of  the  claims  by  Smith  was  champertous; 
also,  that  an  arrangement  had  been  made 
between  Smith  and  the  justices  that  no  jus- 
tices' fees  were  to  be  charged  Smith  unless 
the  company  should  answer  that  it  had  funds 
of  the  debtors,  and  that  this  is  contrary  to 
public  policy;  that  one  of  the  debtors  sued 
before  the  justice  (Javens)  had  obtained  from 
a  court  in  Pennsylvania  an  Injunction  re- 
straining the  company  from  paying  Smith 
the  money  owed  by  the  company  to  Javens, 
and  that  others  were  about  to  enjoin;  that,  if 
judgments  should  be  given  by  the  justices  in 
Ohio  county,  the  company  would  likely  be 
sued  for  the  same  money  in  Pennsylvania, 
and  be  compelled  to  pay  over  again  these 


same  debts,  and  thus  lose  a  laige  sum.  The 
bill  asked  an  injunction  against  Smith  to  for- 
bid him  from  prosecuting  said  pending  suits 
or  instituting  other  suits  on  like  claims,  and 
injunction  was  awarded,  but  afterwards  on 
demurrer  the  bill  was  dismissed  and  the  in- 
junction dissolved,  and  the  company  ap- 
pealed. 

The  defendant  contests  the  jurisdiction  of 
equity  to  entertain  this  suit  One  ground  on 
which  the  plaintiff  rests  such  jurisdiction  is 
that  the  debts  due  ftom  the  defendant  are  for 
wages  of  laboring  men  in  the  service  of  the 
company,  and  that  those  laborers  earned  the 
wages  in  the  state  of  Pennsylvania,  and  re- 
side there,  and  by  its  laws  such  wages  are 
exempt  from  the  debts  to  which  it  is  sought 
by  the  garnishment  of  the  defendant  in  this 
state  to  subject  them  to  debts  there  made, 
and  that  those  debts  were  assigned  and  sued 
upon  in  this  state  with  purpose  to  evade  the 
exemption  law  of  Pennsylvania.  To  sustain 
this  ground  for  jurisdiction  we  must  prac- 
tically enforce  the  law  of  another  state,  in 
contradiction  of  the  rule  that  the  laws  of  a 
state  have  no  force  beyond  its  territorial  lim- 
its, and  therefore  exemption  laws  of  another 
state,  which  pertain  to  remedy  merely,  will 
not  be  enforced  In  this  state.  Stevens  v. 
Brown,  20  W.  Va.  450;  12  Am.  &  Eng.  Bncy. 
L.  (2d  Ed.)  7&  But  we  are  told  that  Juris- 
diction under  this  head  is  sustained  by  12 
Am.  &  Eng.  Ency.  L.  (2d  Ed.)  80,  saying 
*'that  the  rule  of  comity  between  states  wUl 
not  permit  a  creditor  residing  in  one  state, 
or  his  assignee,  to  avail  himself  of  the  process 
of  the  courts  of  another  state  for  the  purpose 
of  evading  the  exemption  laws  of  his  own 
state,  and,  if  he  attempts  to  do  so,  such  laws 
should  be  recognized,  and  effect  given  to 
them."  It  may  be  safely  asserted  that  this 
is  not  the  sound  rule,  as  appears  from  same 
volume  (page  78).  We  find  in  that  volume 
(page  256):  "It  may  be  regarded  as  settled 
that  a  court  of  equity  has  jurisdiction  to  en- 
join a  resident  creditor  from  instituting  or 
prosecuting  an  action  or  proceeding  in  an- 
other state  for  the  purpose  of  evading  the  ex- 
emption laws  of  his  state,  and  of  collecting 
his  claim  by  subjecting  to  its  satisfaction 
property  or  credits  which  the  debtor  could 
claim  as  exempt  if  the  action  or  proceeding 
were  brought  within  the  state;  and  in  such  a 
case  an  injunction  should  generally  be  grant- 
ed." 

This  means  that  injunction  lies  in  one  state 
to  enforce  its  own  exemption  law.  It  means 
that  an  injunction  will  go  against  a  person 
resident  in  a  state,  to  operate  in  person  on 
him,  to  prevent  his  suing  in  another  state  to 
subject  in  that  other  state  wages  exempt  in  fa- 
vor of  a  person  residing  in  the  former  state, 
which  would  be  exempt  if  he  were  sued  there. 
This  is  not  enforcing  the  law  of  another 
state.  It  seems  both  creditor  and  debtor 
must  reside  in  the  same  state  for  such  in- 
junction. The  case  of  K.  C.  &  Co.  v.  Cun- 
nlngham,  7  Kan.  App.  47,  01  Pac  972,  holds 
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that  Kansas  will  execute  the  ezemptlon  law  | 
of  another  state,  and  protect  wages  of  em- 
ploye earned  in  another,  exempt  by  its 
laws.  Say  the  same  of  M.  P.  B.  Ck>.  v.  Malt- 
by,  34  Kan.  125,  8  Pac.  235w  Without  disre- 
garding Stevens  y.  Brown,  20  W.  Va.  450, 
and  the  current  of  authority,  we  cannot  so 
hold.  I  add  that  the  Maltby  Case  says  that 
the  wages  were  exempt  under  the  exemption 
law  of  both  states.  Further,  they  were  not 
injunctions.  They  were  contests  in  the  gar- 
nishee cases.  They  do  not  aid  equity  Juris- 
diction. Drake  r.  Railroad,  68  Mich.  168,  37 
N.  W.  70,  13  Am.  St  Rep.  382,  was  not  in- 
junction, but  appeal  in  gamislmient  case.  It 
holds  that  assignment  of  a  debt  to  assist  the 
creditor  to  evade  the  exemption  law  of  a 
state  by  suit  in  another  state  is  invalid. 
That  is  a  matter  contestable  in  the  garnish- 
ment suit  So  with  the  holding  that  such 
wages  cannot  be  attached.  These  cases  are 
not  our  question,  which  is  equity  jurisdiction 
in  this  case.  Wright  v.  Railroad  (Neb.)  27 
N.  W.  90,  56  Am.  Rep.  747,  only  holds  that 
Nebraska's  exemption  law  applies  to  non- 
residents. It  was  in  the  same  action  also, 
and  does  not  touch  jurisdiction  of  equity. 
Chicago,  B.  &  Q.  R.  Co.  V.  Moore  (Neb.)  48 
N.  W.  475,  28  Am.  St  Rep.  534,  does  not 
touch  our  question,  because  it  simply  holds 
that  a  valid  judgment  on  garnishment  is 
good  in  another  state,  and  payment  of  it  pro- 
tects the  garnishee.  Wabash  v.  Dougan  (IlL) 
31  N.  B.  594,  84  Am.  St  Rep.  74,  involved  the 
right  to  garnish  in  another  state,  the  right 
being  tried  in  same  suit  It  does  touch  equi- 
ty jurisdiction.  Pierce  v.  Chicago,  36  Wis. 
283,  touches  what  the  garnishee  must  do  in 
defense,  the  force  of  a  judgment  against 
him,  and  the  presumption  that  the  exemption 
laws  of  the  two  states  are  the  same.  Martin 
V.  Railroad,  50  Hun,  347,  3  N.  Y.  Supp.  82, 
is  upon  the  force  of  a  judgment  on  garnish- 
ment in  another  state,  arising  in  an  action 
to  compel  payment  over  again  of  wages,  in 
which  also  it  was  said  it  seems  such  wages 
are  not  attachable.  It  does  not  touch  equity 
jurisdiction.  The  law  above  last  quoted  does 
not  mean,  for  illustration,  that  injunction 
lies  in  West  Virginia  to  enjoin  garnishment 
here  of  wages  earned  in  another  state,  pay- 
able there  to  a  person  there  resident  though 
exempt  by  the  law  of  that  other  stata 
Pennsylvania  could  thus  enjoin  the  owners 
of  debts  there  resident  from  suing  in  West 
Virginia  to  subject  wages  going  to  persons 
resident  in  Pennsylvania  and  exempt  by  its 
law.  Injunction  is  given  in  the  case  above 
supposed,  where  It  lies,  as  there  is  no  other 
remedy,  as  the  state  where  the  suit  is  will 
not  enforce  the  law  of  the  other  state  under 
which  exemption  is  claimed.  I  think  the 
cases  will  show  this  to  be  the  case.  Allen  v. 
Buchanan  (Ala.)  11  South.  777,  38  Am.  St 
Rep.  187;  Mumper  v.  Wilson  (Iowa)  33  N. 
W.  449,  2  Am.  St  Rep.  288,  and  note ;  Stew- 
art V.  Thomson,  07  Ky.  575,  81  S.  W.  133,  86 
L.  R.  A.  582»  63  Am.  St  Rep.  481;    Keyser 


V.  Rice,  47  Md.  203,  28  Am.  Rep.  448;  Free- 
man on  Execution,  S  209.  Injunction  can 
prevent  one  In  a  state  from  carrying  on  a 
suit  in  another  stata  State  v.  Fredlock,  52 
W,  Va.  232,  43  S.  B.  153,  94  Am.  St  Rep.  932. 

Jurisdiction  in  equity  cannot  be  on  the 
ground  of  avoiding  multiplicity  of  suits. 
These  demands  are  in  favor  of  different  per- 
soi)8,  against  different  persons,  having  no 
connection  with  each  other,  not  at  all  upon 
a  common  demand,  the  demand  rating  on 
and  involving  different  facts.  The  mere  fact 
that  the  garnishment  is  of  one  debtor  will 
not  give  jurisdiction,  though  there  is  a  legal 
question  common  to  all — that  is,  whether 
wages  earned  in  Pennsylvania  by  persons 
resident  there,  payable  there,  exempt  by  its 
laws,  can  be  assigned  or  garnished  in  West 
Virginia  at  all  against  a  foreign  corporation. 
There  is  no  fund  common  to,  or  in  contest 
between,  divers  persons — ^no  community  of 
interest  The  statement  of  equity  jurisdic- 
tion to  avoid  multiplicity  of  suits  in  Hogg's 
Eq.  Principles,  469,  will  not  justify  this 
case:  ''Injunction  will  not  lie  to  prevent 
multiplicity  of  suits  which  would  lie  between 
different  parties,  though  the  issue  in  each 
case  must  be  determined  on  the  same  state 
of  facts."  "Equity  will  not  stay  a  creditor 
in  his  effort  to  secure  the  money  which  his 
debtor  owes  him,  from  the  fact  that  there 
are  many  creditors  pursuing  the  same  debtor, 
and  there  will  be  a  multiplicity  of  suits.  At- 
tachment creditors,  whose  debts  are  distinct, 
and  arise  out  of  separate  transactions,  who 
had  no  common  interests,  cannot  be  joined 
by  the  debtor  in  one  suit  in  equity,  in  order 
to  avoid  multiplicity  of  suits.  And  generally 
actions  by  different  persons  on  distinct  and 
separate  grounds  do  not  constitute  a  multi- 
plicity of  suits  which  a  court  of  equity  will 
enjoin."  Beach  on  Injunctions,  |  539 ;  High 
on  Injunctions,  S  65.  The  fact  that  the  same 
question  of  law  arises  as  to  the  several  debts 
does  not  give  such  jurisdiction.  Murphy  v. 
Mayor  (Del.)  22  Am.  St  Rep.  345;  Tribette 
V.  Illinois  Central  (Miss.)  12  South.  32,  19  L. 
R.  A.  660,  35  Am.  St  Rep.  642. 

Equity  jurisdiction  cannot  stand  on  the 
theory  that  the  justices  have  an  illegal  ar- 
rangement with  Smith  touching  fees.  If  the 
justices  have  such  interest  as  renders  them 
unjust,  partial  judges,  the  remedy  is  not  in- 
junction, but  prohibition.  16  Ency.  PI.  & 
Prac  1124;  Forest  Coal  Ca  y.  Doolittle,  54 
W.  Va.  210,  46  S.  B.  23& 

Equity  jurisdiction  cannot  be  sustained  on 
the  ground  that  injunctions  are,  or  will  be, 
instituted  in  Pennsylvania  against  payment 
to  Smith  under  a  West  Virginia  recovery 
against  the  company.  The  plea  of  another 
suit  pending  will  not  be  good  if  the  suit  is 
pending  in  a  court  of  another  state.  1  Cyc 
36;  Fletcher,  Eq.  PI.  &  Prac.  8  258;  Stan- 
ton V.  Embrey,  93  U.  S.  548,  23  L.  Ed.  983; 
Ins.  Go.  V.  Brune,  96  U.  S.  688,  24  L.  Ed.  737 ; 
Davis  V.  Morris,  76  Va.  27.  It  is  true  that 
there  is  an  exception  to  the  above  role,  name- 
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ly,  that  when  there  is  garnishment  In  one 
state,  and  an  action  in  another  state  for  the 
same  debt  garnished,  the  garnishment  suit, 
If  prior  In  date,  may  be  pleaded  to  abate  or 
suspend  the  latter  suit,  because  the  garnish- 
ment fastens  the  debt,  and  the  garnishee  may 
be  compelled  to  pay  the  debt  twice,  If  the  ac- 
tion Is  not  abated  or  suspended  until  the  de- 
cision of  the  garnishment  suit  1  Gyc.  37; 
9  Ency.  PL  &  Prac.  857.  But  the  two  suits 
must  involve  the  recovery  of  the  same  de- 
mand. The  Pennsylvania  suit  is  not  to  re- 
cover the  debt,  but  is  only  an  injunction  pro- 
hibiting the  company  from  paying  under  the 
garnishment,  and  besides  is  later  ,in  date.  1 
Gyc  38.  Bather  might  we  say  that  the  West 
Virginia  suit  could  be  pleaded  in  the  Penn- 
sylvania suit  The  law  adverted  to  would 
say  that  the  pendency  of  the  garnishment 
could  be  pleaded  in  an  action  at  law  by  the 
creditor  to  recover  the  debt  garnished  from 
the  garnishee;  but  this  state  of  things  is 
not  before  us.  It  is  claimed  that  we  issue  an 
injunction. 

There  being  no  jurisdiction  in  equity,  we 
do  not  discuss  the  assignability  of  the  de- 
mands on  which  the  actions  before  the  jus- 
tices were  brought,  whether  the  claims  were 
assigned,  whether  there  was  jurisdiction  in 
the  justices  to  garnish  the  plaintiff  company, 
whether  the  assignment  was  void,  or  any 
question  involved  in  the  merits.  Those  quesr 
tlons  are  cognizable  in  the  actions  before  the 
justices  and  on  appeal. 

Therefore,  we  affirm  the  decree  simply  for 
want  of  Jurisdiction  for  the  injunction. 


(57  W.  Va.  165) 

TATLOB  et  aL  v.  COUNTY  COUBT  OF 
BBAXTON  COUNTY  et  al.» 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  14,  1905.) 

COUNTIES— IfONST  OBDEBS— BURDEN  OF  X>BOOF 
— DIVERSION  OF  OOUNTT  FUNDS  —  SPECIAL 
LEVY-— INJUNCTION— UNPAID  OBDEBS. 

1.  When  orders  for  the  payment  of  money,  is- 
sued by  a  county  court  or  other  municipal  cor- 
poration, are  attacked  on  the  ground  of  illegal- 
ity, the  burden  of  proof  is  on  the  plaintiff. 

2.  The  provision  of  section  29  ox  chapter  39  of 
the  Code  of  1899,  requiring  an  estimate  to  be 
made  and  spread  upon  the  records  of  county 
courts  before  making  the  annual  levy,  does  not 
prevent  the  diversion  of  the  funds  raised  from 
the  purposes  mentioned  in  an  estimate  to  other 
proper  purposes. 

8.  The  laying  of  a  special  levy  for  bridge  pur- 
poses by  a  county  court  does  not  limit  its  ex- 
penditures for  such  purposes  to  the  amount 
raised  by  such  special  levy,  if  there  are  other 
available  funds. 

4.  The  record  of  the  settlements  made  by  a 
sheriff,  which  does  not  disclose  the  dates  of  the 
orders  paid  by  him,  is  not  sufficient  evidence  to 
establish  the  fact  that  certain  unpaid  orders 
were  issued  in  excess  of  the  funds  at  the  dispos- 
al of  the  county  court  at  the  time  they  were 
issued. 

5.  Collection  of  a  fund  levied  by  a  county 
court  will  not  be  enjoined  merely  because  it  re- 
cites that  the  money  is  to  be  raised  to  pay  in- 
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debtedness  on  account  of  a  certain  class  of  work. 

and  for  the  prosecution  of  other  work  of  the 
like  kind,  although  there  are  at  the  time  un- 
paid orders  for  that  class  of  work  in  existence. 
(Syllabus  by  the  Court) 

Appeal  fi^)in  Circuit  Court,  Braxton  Coun- 
ty; W.  G.  Bennett,  Judge. 

Bill  by  A.  L.  Taylor  and  others  against 
the  county  court  of  Braxton  county  and  oth- 
ers. Decree  for  plaintifl^  and  defendant 
Tully  appeals.    Beversed. 

Linn,  Byrne  &  Hines  and  Dulin  &  Fox,  for 
appellant    W.  K  Haymond,  for  appellees. 

FOFFENBABGBB,  J.  On  an  appeal  from 
a  decree  of  the  circuit  court  of  Braxton 
county,  two  questions  are  pres^ited:  The 
first  is  whether  certain  county  orders  is- 
sued by  the  county  court  of  said  county  for 
the  construction  of  iron  bridges  and  the  sub- 
structures thereof,  were  issued  in  excess  of 
the  levies  laid  by  said  county  court  for  the 
year  1899,  and  are  for  that  reason  invalid. 
The  second  is  whether  a  portion  of  the  levy 
laid  by  said  coiinty  court  for  the  year  1901 
is  invalid. 

On  the  13th  day  of  July,  1899,  the  county 
court  of  said  county  entered  into  a  con- 
tract with  the  Canton  Bridge  Company,  of 
Canton,  Ohio,  whereby  it  undertook  to  pur- 
chase and  pay  for  five  iron  bridges,  at  the 
prices  of  $1,125,  $575,  $420,  $316,  and  $1,500, 
respectively;  all  to  be  completed  on  or  before 
the  10th  day  of  December,  1899.  On  the 
5th  day  of  October,  1889,  an  order  was  en- 
tered by  said  court  awarding  to  J.  V. 
Tully  the  contract  of  building  abutments  for 
four  of  the  said  bridges  at  the  price  of 
$7.45  per  cubic  yard  for  stonework,  $1  per 
square  yard  for  etcavatlon  for  the  founda- 
tions for  the  abutments,  and  $20  per  1,000 
feet  for  the  timber  to  be  used  in  said  founda- 
tion. This  order  contained  this  further  pro- 
vision: "One-half  of  said  work  to  be  paid 
out  of  the  county  fund  levy  of  1899,  and 
the  other  one-half  to  be  paid  out  of  the  coun- 
ty fund  levy  of  1900."  On  the  4th  day  of 
January,  1900,  another  order  was  made.  In 
all  respects  like  the  one  entered  on  the  5th 
day  of  October,  1899,  except  that  it  provided 
that  all  of  the  work  should  be  paid  for  out 
of  the  county  fund  for  the  year  1899,  and 
that  orders  should  be  issued  as  the  work  was 
completed.  This  change  was  made  in  order 
to  overcome  the  legal  objection  to  the  con- 
tract based  on  the  provision  for  payment  of 
part  of  the  money  to  become  due  on  it  out 
of  the  revenues  of  a  subsequent  year.  Tully 
swears  that  before  the  first  order  was  en- 
tered he  left  the  courtroom,  and  was  not 
present  when  it  was  entered,  and  that  upon 
discovering  its  form  he  applied  to  the  oonnty 
court  to  have  it  re-entered  In  accordance 
with  the  oral  agreement  and  understanding. 
In  this  he  is  supported  by  the  testimony  of 
two  members  of  the  county  court  This  pre- 
tension finds  support  in  the  fact  that  the 
court  had  already  contracted  for  five  bridges, 
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wbile  this  contract  with  Tolly  was  for  tlie 
abutments  for  only  four  of  them.  He  says 
the  understanding  was  that  he  should  erect 
the  abutments  for  the  four  bridges,  and  be 
paid  for  them  out  of  the  levies  for  the  year 
1889,  and  that  he>  expected  to  erect  the  abut- 
ments for  the  other  bridge  later  on,  and  be 
paid  for  it  out  of  the  levies  for  1900.  Sub- 
sequently he  was  awarded  the  contract  for 
the  substructure  of  the  fifth  bridge,  perform- 
ed the  work,  and  was  allowed  an  order 
for  it  in  the  year  1901.  Tully  was  allowed, 
on  account  of  his  work,  on  December  16, 
1899,  the  following  drafts,  expressly  made 
payable  out  of  the  levy  for  1899:  $71.86^ 
150,  $400,  $800,  $800,  $500,  $200,  and  $580.42; 
total,  $2,851.77.  On  April  27, 1900,  he  was  al- 
lowed drafts  on  the  levy  of  1899,  payable  to 
himself,  for  $338.18,  $250,  $300,  $500,  $100, 
$100,  $100;  and  for  the  use  of  Amos  Bright 
&  Co.,  $80;  for  the  use  of  0.  D.  Weiden- 
bamer,  $30;  for  the  use  of  P.  J.  Berry  &  Co., 
$2&17;  for  the  use  of  C.  C.  Hawkins,  $95; 
for  the  use  of  Curtln  &  Moon,  $150;  and,  for 
the  use  of  F.  H.  Kldd,  three  drafts  for  the 
sum  of  $500  each;  making  a  total  of  $8,- 
797.15.  On  July  18,  1900,  drafts  on  the  levy 
of  1899  were  issued  to  him,  amounting  in 
the  aggregate  to  $2,689.52.  These  drafts 
were  given  in  payment  for  his  work  on  the 
four  bridges  contemplated  by  his  first  con- 
tract. Those  first  allowed  were  on  account 
of  the  Taylor  Run  and  Frame  Run  abut- 
ments; those  allowed  on  April  27,  1900,  on 
account  Of  Old  Woman's  Run  abutments; 
and  those  allowed  on  July  16,  1900,  on  ac- 
count of  Mouth  of  Oil  Creek  abutments. 
Drafts  were  issued  to  the  Canton  Bridge 
Company  for  the  contract  prices  of  all  the 
bridges  contracted  for,  and  $3,810  of  those 
drafts  had  been  paid  at  the  time  this  suit 
was  instituted.  On  account  of  the  drafts  is- 
sued to  Tully  and  his  assigns,  there  had  been 
paid  $3,697.64.  Practically  all  of  the  un- 
paid orders  on  account  of  Tully's  work  were 
held  by  assignees.  The  bill  prayed  that  the 
payment  of  all  the  unpaid  orders  on  account 
of  these  contracts  be  enjoined.  The  order 
of  the  county  court  made  on  the  10th  day  of 
July,  1901,  laying  the  levies  for  county  pur- 
poses for  the  fiscal  year  commencing  on  the 
1st  day  of  June,  1901,  and  ending  on  the  8l8t 
day  of  May,  1902,  contained  this  clause: 
'The  court  doth  lay  a  levy  of  sixteen  and 
two-thirds  cents  on  each  one  hundred  dollars 
valuation  of  real  estate  and  personal  prop- 
erty as  assessed  in  this  county  for  the  ensu- 
ing year  for  the  purpose  of  paying  the  in- 
debtedness incurred  in  the  erection  of  cer- 
tain bridges  and  of  erecting  certain  other 
bridges."  The  bill  charged  illegality  of  this 
part  of  the  order  on  the  ground  that  the 
money  to  be  raised  under  it  was  to  be  ap- 
plied to  the  payment  of  the  alleged  illegal 
orders  or  drafts  issued  on  account  of  the 
alleged  Illegal  contracts  made  with  the  Can- 
ton Bridge  Company  and  J.  V.  Tully.  The 
original  bill  made  the  county  court,  of  Brax- 
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ton  county,  J.  V.  Tully,  the  Canton  Bridge 
Company,  F.  H.  Kldd,  and  George  Goad, 
sheriff,  parties  defendant.  The  answer  of 
Tully  having  disclosed  the  assignment  of  sev- 
eral of  the  drafts,  the  assignees  were  made 
parties  by  an  amended  bill.  Depositions 
were  taken,  the  cause  was  referred  to  a 
commissioner,  and,  upon  his  report,  and  the 
documentary  evidence  returned  therewith, 
and  filed  with  the  bill  as  exhibits,  and  the 
depositions  taken,  the  injunction  awarded 
at  the  institution  of  the  suit,  prohibiting 
the  collection  of  the  unpaid  orders  and  the 
collection  of  the  levy  for  bridge  purposes, 
was  perpetuated.  And  from  the  decree  Tully 
has  appealed. 

One  ground  of  the  alleged  illegality  of  the 
drafts  issued  to  Tully  is  the  form  of  the 
order  of  October,  1899,  showing  that  part 
of  the  work  was  to  be  paid  for  out  of  the 
levies  of  a  future  year.  Under  the  princi- 
ples announced  in  Davis  v.  County  Court, 
88  W.  Ya.  104,  18  S.  E.  873,  and  Hanley  v. 
County  Court,  50  W.  Ya.  439,  40  a  E.  389, 
this  would  invalidate  the  contract  But  we 
think  this  defect  was  cured  by  the  order 
subsequently  entered.  The  claim  of  Tully 
that  it  embodies  the  true  contract  Is  not 
only  supported  by  his  testimony  and  that  of 
other  witnesses,  but  harmonizes  with  the  cir- 
cumstances as  well.  That  such  an  amend- 
ment may  be  made  is  intimated  by  Judge 
Holt  in  Honaker  v.  Board  of  Education,  42 
W.  Ya.  170,  24  S.  B.  644,  82  L.  B.  A.  413, 
57  Am.  St  Rep.  847.  In  that  case  the  orig- 
inal contract  was  for  the  payment  of  one- 
half  out  of  the  fund  of  a  subsequent  year, 
but,  speaking  of  the  decree  of  the  court 
below.  Judge  Holt  said:  "This  could  hardly 
have  been  the  ground  on  which  the  circuit 
court  based  its  decree,  for  the  written  con- 
tract for  the  purchase  of  the  charts,  as 
amended  and  finally  executed,  was  entered 
into  on  the  15th  day  of  Jqly,  1893.  One  half 
of  the  seven  hundred  and  fifty  dollars — ^the 
purchase  money — ^was  to  be  paid  on  the  1st 
of  December,  1898,  and  the  other  half  on 
the  1st  day  of  April,  1894,  and  provision  was 
made  for  payment  out  of  the  school  levy  of 
the  current  fiscal  year  that  day  laid  by  the 
board."  The  decree  was  affirmed  upon  oth- 
er grounds.  The  allowance  of  the  drafts  for 
all  this  work  treated  the  contract  as  one 
payable  out  of  the  funds  of  the  year  1899. 
This  was  a  practical  construction  of  the  con- 
tract by  the  parties,  antedating  the  suit  to 
impeach  It 

Invalidity  of  these  orders  is  predicated 
also  upon  the  chaige  that  at  the  times  at 
which  the  contract  was  made  and  the  or* 
ders  issued,  the  funds  in  the  hands  of  the 
court  derived  from  the  levies  of  previous 
years,  and  levied  for  the  current  expenses 
of  that  year,  were  insufficient  to  pay  the  ob- 
ligations imposed  by  the  contract  The  evi- 
dence adduced  in  support  of  this  claim  con- 
sists of  the  record  of  the  settlements  made 
by  the  sheriff  of  the  county  with  the  county 
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court  for  the  yean  1887,  1898,  1889,  and 
1900;  showing  that  the  levies  for  tiiose 
years  for  county  purposes  and  bridge  pur- 
poses, except  a  balance  of  $287.95,  had  been 
disbursed.  The  evidence,  of  course,  pre- 
cludes the  possibility  of  any  undisbursed 
funds  in  the  hands  of  the  sheriff  sufficient 
in  amount  to  pay  the  outstanding  orders. 
From  this  fact  it  is  argued  that  the  con- 
tracts must  have  been  made  without  suffi- 
cient funds  in  hand  and  levied  to  pay  the 
amounts  to  become  due  upon  them.  The 
commissioner,  however,  based  his  report  up- 
on a  different  test  His  construction  of  the 
decree  of  reference  was  that  the  inquiry 
was  to  extend  only  to  the  state  of  that 
part  of  the  county  fund  which  had  been 
designated  as  the  bridge  fund.  He  ascer- 
tained thkt  there  was  in  the  hands  of  a 
former  sheriff,  at  the  time  the  contracts 
were  made  with  the  bridge  company  and 
Tully,  money  belonging  to  that  fund,  which, 
together  with  the  interest  thereon,  amounted 
to  $6,010.15,  and  that  the  levy  for  the  year 
1899  amounted  to  $2,788.11;  making  a  total 
of  $8,809.26.  He  then  charged  up  against 
this  amount  three  old  orders  issued  in  the 
years  1892  and  1893^  amounting  in  tiie  ag- 
gregate, principal  and  interest,  to  $6,073.26, 
which  he  deducted  from  the  $8,809.26  as  in- 
debtedness against  that  fund;  leaving  an 
available  surplus  of  $2,736  applicable  to  the 
contracts  made  with  the  bridge  company 
and  TuUy.  This  report  was  excepted  to  for 
two  reasons:  First,  because  the  basis  of 
the  statement  of  the  account  was  wrong, 
the  inquiry  having  been  confined  to  only  a 
part  of  the  county's  funds;  and,  second,  be- 
cause the  old  orders  charged  up  against  the 
bridge  fund  were  invalid  on  tlieir  faces,  it 
being  charged  that  they  had  been  made  pay- 
able out  of  the  revenues  of  years  subsequent 
to  the  years  In  which  they  had  been  issued. 
The  decree  recites  that  the  cause  was  heard 
upon  the  commissioner's  report  and  the  ex- 
ceptions thereto,  and  argued  by  counsel;  but 
it  does  not  show  that  any  disposition  was 
made  of  the  exceptions  or  the  report,  for  they 
were  ignored  and  the  Injunction  perpetuated. 
Hence,  but  for  an  extract  from  the  opinion 
of  the  trial  judge  given  In  one  of  the  briefs, 
it  might  be  assumed  that  the  decree  stands, 
not  upon  the  commissioner's  report  alone, 
but  upon  all  the  evidence  in  the  case. 

The  report  of  the  commissioner  and  the 
decree  stan^  upon  the  erroneous  assumption 
that  the  only  fimds  applicable  to  the  con- 
tracts were  those  classed  by  the  county 
court  as  bridge  funds.  Section  25  of  chap- 
ter 43  of  the  Code  of  1899  authorizes  pay- 
ment of  the  cost  of  construction  of  bridges 
out  of  the  county  treasury,  and  does  not 
require  a  separate  fund  to  be  raised,  and 
the  expense  of  bridge  construction  to  be 
limited  to  the  amount  thereof.  Section  29 
of  chapter  89  of  the  Code  of  1899,  pre- 
scribing the  mode  of  laying  the  annual  levy, 
requires  an  estimate  of  the  amounts  which 


will  probably  be  required  for  the  expenses 
of  the  current  year  to  be  made  and  entered 
upon  the  record;  but  there  is  no  require- 
ment that  the  funds  for  the  several  purposes 
shall  be  k^t  separate,  and  the  expenditures 
for  the  several  purposes  limited  to  the  esti- 
mated amounts  shown.  The  estimate  may 
be  a  prerequisite  to  a  valid  levy.  It  being  a 
safeguard  against  extravagance  and  reck- 
lessness In  raising  money  from  the  people 
and  expending  it;  but,  after  the  funds  have 
been  properly  levied,  they  may  be  used  for 
any  proper  county  purpose.  A  contemplated 
Improvement  may  be  abandoned,  for  good 
cause,  or  the  estimate,  though  honestly 
made,  may  be  larger  than  is  necessary,  in 
consequence  of  which  there  may  be  a  sur- 
plus. Under  such  drcumstances  these  funds 
may  unquestionably  be  used  for  other  pur- 
poses. Aside  from  this,  however,  there  is 
neither  an  express  nor  an  implied  mandate 
in  the  statute  that  funds  properly  raised 
shall  be  applied  to  the  purposes  mentioned 
In  the  estimate.  Such  a  requirement  would 
result  in  great  Inconvenience,  because  the 
exigencies  arising  from  time  to  time  calling 
for  expenditures  of  public  money,  and  pro- 
ducing deficits  In  some  estimated  funds  and 
excesses  in  others,  are  so  numerous  and  Im- 
possible of  accurate  anticipation  that  the 
county  court  would  often  find  Itself  with 
ample  means,  but  nevertheless  In  financial 
distress.  The  adequacy  of  the  bridge  fond 
alohe  to  meet  the  amounts  likely  to  become 
due  on  the  bridge  contracts  does  not,  there- 
fore, support  the  finding  that  the  orders 
were  Illegally  issued.  The  only  othor  evi- 
dence in  the  record  which  might  be  sup- 
posed to  do  so  is  the  record  of  the  settle- 
ments made  by  the  sheriff  for  the  years 
1897,  1898,  1899,  and  1900.  This  shows  that 
all  the  funds,  except  the  small  balance  of 
less  than  $300,  have  been  disbursed,  but  the 
dates  of  none  of  the  drafts  paid  appear  from 
this  record.  Only  the  aggregate  amounts 
paid  and  returned  by  the  sheriff  are  shown. 
They  do  not  indicate  in  any  way  or  to  any 
extent  the  financial  condition  ot  the  county 
at  the  times  at  which  the.  contracts  were 
made  and  the  drafts  Issued.  Before  he  can 
enjoin  payment  of  the  orders,  the  plaintiff 
must  establish  their  invalidity.  The  rec- 
ords of  the  court  were  open  to  him.  If 
they  have  been  properly  kept,  they  show 
the  date  and  amount  of  every  order  Issued 
against  the  levies  and  funds  then  at  the 
disposal  of  the  court,  and  their  production 
would  have  disclosed  the  aggregate  amount 
of  prior  issues,  and  the  condition  In  prior 
years  could  also  have  been  ascertained  from 
the  records.  Instead  of  bringing  evidence 
which  would  have  disclosed  the  status  of 
the  fund  at  the  date  of  the  alleged  illegal 
contract,  he  has  come  with  records  which 
have  no  bearing  upon  the  vital  issue.  Hence 
he  fails  to  sustain  the  burden  of  proof  which 
the  law  has  imposed  upon  him.  Armstrong 
T.  County  Oourt,  41  W.  Ya.  602,  24  &  IB.  998. 
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Should  the  collection  of  the  levy  for  bridge 
purposes  have  been  enjoined?  The  order 
says,  on  its  face,  the  money  is  to  be  used  in 
part  for  the  payment  of  indebtedness.  Does 
this  conclusively  show  the  illegality  of  the 
purpose  for  which  the  money  is  to  be  used 
when  raised?  Shall  it  be  said  that  the  word 
"indebtedness**  cannot  be  a  misdescription  of 
the  demands  which  the  court  intended  to 
satisfy  out  of  the  levy?  The  evidence  shows 
there  were  outstanding  drafts  of  a  former 
year  which  the  court  no  doubt  intended  to 
pay  out  of  this  levy,  but  they  are  not  neces- 
sarily debts,  in  the  legal  sense  of  the  term. 
Though  it  may  not  be  permissible  to  levy 
taxes  in  one  year  to  pay  drafts  drawn  in 
excess  of  the  levies  of  a  former  year,  as 
claimed  by  counsel  for  the  appellee,  if  the 
drafts  of  the  former  year  have  not  In  fact 
been  so  overdrawn,  but  the  funds  provided 
for  their  payment  have  been  disbursed  in 
payment  of  proper  drafts  upon  the  funds  of 
a  subsequent  year,  and  the  funds  of  the  sub- 
sequent year  thus  left  undisbursed  upon  the 
drafts  of  that  year  have  been  absorbed  by 
payment  of  valid  drafts  drawn  in  the  third 
year,  and  so  on,  there  may  be  at  all  times 
outstanding  drafts  which  constitute  an  ap- 
parent, but  not  a  real,  charge  on  the  funds  of 
subsequent  years,  but  payable  out  of  the 
same  because  the  funds  of  the  previous  year 
have  been  absorbed  In  the  payment  of  valid 
drafts  issued  in  a  subsequent  year.  If, 
therefore,  these  unpaid  bridge  orders  were 
brought  to  the  attention  of  the  county  court 
at  the  levy  term,  1901,  and  the  reference  In 
the  order  is  to  them,  as  is  claimed,  the  mere 
designation  of  them  as  indebtedness  is  not 
necessarily  an  admission  of  their  illegality, 
nor  does  it  establish  the  fact  of  Indebtedness. 

The  untenableness  of  the  position  taken  by 
counsel  for  the  appellee  lies  in  this:  that 
the  record  of  the  sheriff's  settlement,  the 
only  evidence  adduced,  is  palpably  uncer- 
tain, and  therefore  unsatisfactory  and  incon- 
clusive, evidence  of  the  financial  condition 
of  the  county  at  any  given  date.  It  shows 
the  dates  of  none  of  the  drafts  paid,  but  only 
the  aggregate  amounts.  Thus  the  settle- 
ments show  the  following  credits  for  drafts 
paid  out  of  county  and  bridge  funds:  1897, 
$8,614.04;  1898,  $14,195.01;  1899,  $11,280.84; 
1900,  $18,710.50.  When  and  upon  what  levies 
these  drafts  had  been  drawn  is  in  no  way 
Indicated  by  these  copies  of  the  records  of 
the  settlements.  What  amount  of  the  or^ 
ders  drawn  In  1900  may  have  been  paid  out 
of  the  levy  of  1899,  or  taken  by  the  sheriff 
on  the  taxes  for  the  year  1899,  to  the  dis- 
placement of  orders  which  should  have  been 
paid  out  of  the  levies  for  1899,  cannot  be  as- 
certained from  these  copies  of  the  record  of 
the  sheriff's  settlements.  Had  the  dates  and 
the  amounts  of  the  orders  paid  been  shown, 
the  evidence  would  have  come  up  to  this 
point,  and  would  or  would  not  have  shown 
that  these  orders  bad  not  been  displaced  ac- 
cording to  the  fact    Will  the  court  supply 


this  defect  in  the  evidence  by  a  presumption? 
What  principle  of  law  demands  that?  How 
can  it  be  done  in  the  face  of  the  laxness  and 
want  of  system  in  the  method  of  tax  col- 
lecting and  disbursement  disclosed  by  th» 
statutes  themselves?  The  sheriff  is  the  col- 
lection and  disbursing  officer.  His  place  of 
business  is  wherever  he  happens  to  be— on 
the  streets,  on  country  roads.  In  the  fence 
corners,  and  on  the  bridle  paths  leading  up 
the  hollows  and  over  the  hills — and  his  desk 
a  pair  of  saddlebags.  He  receives  and  pays 
out  money  everywhere,  without  any  possible 
way  of  keeping  funds  separate,  or  determin- 
ing whether  he  is  paying  drafte  in  the  or- 
der of  their  issue,  and  tekes  county  and 
school  orders  and  drafts  in  payment  of  "tax- 
es, county  and  district  levies,  militia  fines 
and  officer's  fees,"  under  the  mandate  of  the 
statute*(Oode  1899,  c.  41,  9  16).  He  is  beset 
on  all  sides  by  some  holders  of  orders  Im- 
portuning payment,  •  while  others,  tn  easier 
circumstances,  withhold  their  orders  as  a 
sort  of  safe  investment  How  can  there  be 
any  presumption  of  regularity  in  the  respect 
indicated,  tn  view  of  this  utter  lack  of  sys- 
tem and  regularity,,  imposed  by  the  law  it- 
self? 

Another  view  of  this  order  so  limito  the 
reference,  however,  that  It  does  not  neces- 
sarily reach  the  drafte  which  the  plaintiff 
seeks  to  enjoin.  In  order  to  make  it  in- 
valid on  the  ground  that  Ite  purpose  is  to 
pay  them,  even  if  it  be  conceded  that  their 
illegality  is  estebllshed,  it  must  appear  that 
there  Is  no  legal  Indebtedness  to  which  the 
reference  can  attech.  But  an  order  for  $1,- 
745  for  work  completed  on  June  1,  1901, 
within  the  year,  was  allowed  on  the  next 
day  after  the  levy  was  laid.  This  was,  in  a 
sense,  indebtedness.  It  was  a  demand  for 
work  completed  in  advance  of  the  levy,  and 
there  may  have  been  other  similar  demands 
to  be  satisfied.  It  is  shown,  in  an  attempt  to 
prove  the  order  illegal,  that  no  bridges  were 
built  after  the  levy  of  1901,  but  that  does 
not  preclude  the  intent  to  build  them  when 
the  levy  was  laid.  This  suit  was  brought 
soon  after  that  date,  and  long  before  the 
depositions  were  token.  Procedure  witU 
contemplated  work  in  the  face  of  an  Injunc- 
tion  to  cut  off  the  funds  for  payment  would 
have  been  an  exhibition  of  extreme  temerity 
and  recklessness. 

There  Is  no  evidence  of  fraud  on  the  part 
of  the  members  of  the  court,  the  bridge  com- 
pany, or  Tully.  The  work  was  probably 
more  expensive  in  character  than  was  nec- 
essary, but  it  seems  to  have  been  well  and 
honeslJy  executed  at  fair  and  reasonable 
prices.  The  effort  to  impeach  the  drafte 
and  the  levy  order  on  the  ground  of  bad 
faith  has  completely  failed,  and  nothing  is 
seriously  urged  except  the  matters  already 
disposed  of. 

It  is  not  necessary  in  this  case  to  con- 
strue the  constitutional  provision  forbidding 
the  creation  of  public  indebtedness  except  Ip 
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the  maimer  therein  prescribed.  Whether  an 
order  Issued  in  excess  of  the  leyy  actually 
laid*  but  wlthla  the  amount  which  the  court 
has  the  power,  under  the  Constitution  and 
statutes,  to  levy,  creates  a  debt,  within  the 
meaning  of  the  Constitution,  is  not  decided. 
Nor  does  the  case  inyolve  the  principles  de- 
clared in  Spilman  t.  Parkersburg,  35  W.  Ya. 
005,  14  S.  JS^  279;  Davis  v.  County  Court,  38 
W.  Va.  104^  18  S.  ^  373;  and  Hanly  v.  Coun- 
ty Court  50  W.  Va.  439,  40  S.  B.  389.  The 
evidence  fails  to  make  a  case  calling  for  the 
application  of  those  principles. 

For  the  foregoing  reasons,  so  much  of  the 
said  decree  as  in  any  way  relates  to,  im- 
pairs the  validity  of,  or  affects  any  of  the 
said  orders  issued  to  J.  Y.  Tully  or  his  as- 
signees, or  the  said  levy  for  bridge  purposes, 
will  be  reversed,  and  so  much  of  th^  bill  as 
relates  to  the  said  orders  and  levy  will  be 
dismissed,  with  costs  to  the  appellant  in  the 
court  below  as  well  as  in  this  court 


(B7  W.  Va.  175) 

WAY  et  aL  v.  MAYHUGH  et  al.* 

(Supreme  Court  of  Appeals  of  West  Virginia* 

Feb.  14,  1905.) 

DEED— WHEN  A  HOBTGAGS— SVIDBNCE. 

1.  Parol  evidence  to  prove  a  conveyance  to  be 
a  mortgage,  which  is  on  its  face  an  absolute 
deed,  most  be  clear  and  unquestionable. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  85* 
Cent  Dig.  Mortgages,  S  109.] 

2.  A  case  in  which  the  evidence  does  not  sus- 
tain the  allegations  of  plaintiff's  bilL 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wood  County; 
L.  N.  Tavenner,  Judge. 

Bill  by  Eliza  B.  Way  and  others  against 
O.  M.  Mayhugh  and  others.  Decree  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

V.  B.  Archer  and  Wm.  Beard,  for  app^- 
lants.  McCluer  &  McCluer,  Reese  Bllzssardt 
and  M.  A.  Kendall,  for  appellees. 

McWHORTBR,  J.  On  the  20th  of  De- 
cember, 1902,  S.  S.  Way  and  Eliza  B.  Way, 
his  wife,  executed  to  S.  S.  Stone,  trustee,  a 
deed  of  trust  on  31  acres  of  land  in  Wood 
county,  to  secure  the  payment  of  $75  to 
Joseph  Way,  evidenced  by  a  note  of  the  same 
4ate,  payable  in  one  year  after  date,  with 
interest.  The  grantor  S.  S.  Way  afterwards 
died.  On  the  14th  of  March,  1896,  the  trus- 
tee. Stone,  having  advertised  the  property, 
sold  the  same,  at  which  sale  it  was  knocked 
off  to  Mrs.  Way  at  $400  cash.  On  the  18th 
day  of  March,  four  days  aft^  the  sale, 
the  trustee.  Stone,  conveyed  the  property  to 
Mrs.  Way  in  consideration  of  the  amount 
of  her  bid.  On  the  same  day  Mrs.  Way  con- 
veyed to  her  brother  0.  M.  Mayhugh,  "in 
consideration  of  the  sum  of  five  hundred  dol- 
lars paid  and  to  be  paid  as  follows,  to  wit, 
four  hundred  dollars  cash  in  hand  paid,  the 

^Rehearing  denied. 


rec^pt  whereof  is  hereby  acknowledged,  and 
the  residue  in  six  months  from  this  date,  as 
is  evidenced  by  a  note  bearing  even  date 
therewith  for  one  hundred  dollars,  the  party 
of  the  first  part  doth  grant  and  convey  unto 
the  party  of  the  second  part,  with  covenants 
of  special  warranty,"  the  said  81  acres,  de- 
scribed by  metes  and  bounds.  And  on  the 
12th  day  of  November,  1897,  C.  M.  May- 
hugh executed  an  oil  and  gas  lease  of  said 
property  to  J.  W.  Kelly,  lessee,  for  five  years 
from  the  date  of  the  lease,  "and  as  much 
longer  as  oil  or  gas  is  found  in  paying  quan- 
tities thereon,  yielding  and  paying  to  the 
lessor  one-eighth  part  of  the  oil  produced 
and  saved  from  the  premises,  delivered  free 
of  expense  into  tanks  or  pipe  lines  to  the 
lessor's  credit,"  and  $200  per  year  for  each 
gas  well,  etc  And  on  the  said  12th  day 
of  November,  1897,  C.  M.  Mayhugh,  Clarence 
C  Hill,  and  John  J.  Bradley,  parties  of 
the  first  part,  executed  to  J.  W.  Kelly,  of 
the  second  imrt,  a  deed  of  conveyance  as 
follows:  "Witnesseth:  That  for  and  in  con- 
sideration of  the  sum  of  eighteen  thousand 
five  hundred  dollars  ($18,500)  cash  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, the  said  parties  of  the  first  part  do 
grant,  convey,  assign  and  set  over  with  gen- 
eral warranty  four  (4)  oil  and  gas  wells 
and  machinery,  tanks  and  fixtures  thereto 
belonging  and  now  in  use  in  operations  of 
the  same,  together  with  all  the  oil  and  gas  in 
and  under  31  acres  of  land  of  said  May- 
hew,  this  day  leased  to  said  party  of  the 
second  part,  excepting  and  reserving  to  said 
Mayhew,  one-eighth  (V6)  part  of  the  oil  pro- 
duced and  saved  from  the'  premises,  being 
the  one-eighth  (V6)  royalty  reserved  to  said 
Mayhew  under  the  lease  aforesaid — all  of 
said  property  and  oil  being  on  and  in  and 
under  said  tract  of  31  acres  granted  to  said 
Mayhew  by  Eliza  K  Way  by  deed  dated 
March  18th,  1895,  and  recorded  in  Deed 
Book  89,  page  278.  To  have  and  to  hold  the 
property  aforesaid  until  the  said  J.  W.  Kelly, 
his  heirs  and  assigns  forever."  And  on  the 
same  day — said  12th  day  of  November,  1897 
— J.  W.  Kelly  conveyed  the  same  to  Alfred 
S.  Carr  in  consideration  of  the  sum  of  $20,- 
000,  $10,000  of  which  was  paid  in  cash  and 
the  receipt  acknowledged,  and  $10,(K)0  to  be 
paid  in  installments,  as  set  out  in  said  deed, 
with  7  per  cent  interest,  reserving  to  said 
Mayhugh  his  rights  therein  as  provided  in 
said  lease— all  of  which  deeds  and  leases 
were  duly  recorded  at  once  upon  their  exe- 
cution. On  the  19th  day  of  May,  1902,  Bliza 
B.  Way,  Albert  Leonard  Way,  Agnes  Min»- 
va  Flower,  late  Agnes  Minerva  Way,  and 
Gussie  Seldon  Way,  an  infant  under  the  age 
of  21  years,  who  sued  by  his  next  friend, 
Eliza  B.  Way,  sued  out  their  subpoena  in 
chancery  in  the  circuit  court  of  Wood  coun- 
ty against  said  C.  M.  Mayhugh,  Blanche 
Mayhugh,  Bureka  Pipe  Line  (Jompany,  a  cot- 
poration,  the  Farmers'  &  Mechanics'  National 
Bank,  a  corporation,  the  Citizens'  National 
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Bank  of  Parkersbnrg,  a  corporatton,  fhe 
First  National  Bank  of  Parkersburg,  a  cor- 
poration, the  Wood  County  Bank,  a  coipora- 
tlon,  the  Second  National  Bank,  a  corpora- 
tion, the  Oentral  Banking  &  Security  Oom- 
pany,  a  corporation,  S.  G.  Tanner,  and  Wil- 
liam B.  FarriB,  and  filed  their  bill  against 
said  defendants  praying  that  the  said  deed 
executed  by  Bliza  B.  Way  to  G.  M.  May- 
hugh  for  the  said  81  acres  of  land  be  de- 
clared to  be  a  mortgage  for  the  repayment 
to  the  said  Mayhugh  of  the  $400  loaned  by 
him  to  said  Eliza  B.  Way  at  the  time  said 
deed  was  made,  and  for  an  accounting  to  the 
plaintifl!8  for  the  oil  taken  from  under  the 
land,  and  that  the  proceeds,  after  paying  the 
9400  and  its  interest,  be  paid  to  plaintiffs, 
and  the  said  Mayhugh  be  required  to  recon- 
yey  to  plaintiffs  the  said  81  acres  of  land; 
that  a  special  receiver  be  appointed  to  take 
possession  of  any  and  all  money  and  oth^ 
property  in  the  hands  of  the  said  banks,  and 
to  sell  all  oil  and  hold  and  preserve  all  the 
other  property  and  its  rents  and  profits,  and 
that  all  said  defendants  be  required  to  an- 
swer and  state  fully  what  they  have  in  their 
hands  of  money,  securities,  or  other  prop- 
erty held  by  them,  and  each  of  them,  be- 
longing to,  or  to  the  credit  of,  0.  M.  May- 
hugh, at  the  institution  of  this  suit;  and  filed 
a  lis  pendens  against  the  defendants  G.  M. 
Mayhugh  and  Blanche  Mayhugh,  and  which 
was  to  affect  the  said  31  acres,  as  well  as  a 
certain  house  and  lot  on  east  side  of  Avey 
street,  in  the  city  of  Parkersburg,  fraudu- 
lently conveyed  to  defendant  Blanche  May- 
hugh by  defendant  S.  C.  Tanner  by  deed  dat- 
ed September  27,  1900,  and  a  certain  house 
and  lot  in  the  town  of  Wllllamstown,  and 
other  lands  described  In  the  notice  of  lis 
pendens,  and  claiming  their  right  to  recover 
from  the  said  0.  M.  Mayhugh  the  sum  of 
$75,000  and  interest  and  costs,  and  to  have 
the  deed  made  by  plaintiff  Bliza  B.  Way, 
of  March  18,  1896,  conveying  the  said  81 
acres  of  land  declared  a  mortgage;  and  sued 
out  an  attachment,  and  had  the  same  levied 
upon  the  said  lands,  and  served  upon  the 
Bureka  Pipe  Line  Gompany  and  said  de- 
fendant banks  as  garnishees.  The  defend- 
ant Mayhugh  filed  his  answer,  denying  all 
the  material  allegations  of  the  bill. 

Some  800  pages  of  depositions  were  taken 
and  filed  in  the  cause  by  the  plaintiffs  and 
defendants.  On  the  26th  day  of  May,  1003, 
the  cause  was  finally  '*heard  upon  the  bill 
filed  by  complainant  in  the  cause,  and  ex- 
hibits therewith  filed,  proceedings  thereon 
had  at  rules;  upon  the  process  regularly 
executed  on  the  defendants;  upon  the  an- 
swer of  G.  M.  Mayhugh,  defendant,  filed  In 
open  court,  and  exhibits  filed  therewith,  and 
general  replication  to  said  answer;  upon 
the  bill  taken  for  confessed  as  to  all  the 
defendants  not  answering;  upon  the  alfida- 
vlt  for  attachment  filed  in  said  cause  by  the 
complainant,  and  upon  the  plea  in  abatement 
filed  by  O.  Bi«  Mayhugh,  defendant,  to  said 


attachment,  with  general  replication  there- 
to and  issue  thereon  joined;  and  upon  mo- 
tion to  quash  and  abate  the  said  attachment; 
upon  the  depositions  taken  and  filed  in  be- 
half of  the  plaintiffs,  and  exhibits  there- 
with, as  well  as  on  behalf  of  the  defendant 
in  said  cause,  and  exhibits  therewith;  upon 
the  plea  of  statute  of  frauds  filed  by  the 
defendant  0.  M.  Mayhugh,  and  replication 
thereto,  and  issue  Joined;  upon  the  affidavit 
of  William  Beard  filed  in  said  cause  on  May 
26th,  and  upon  affidavit  of  Judge  Reese  Bliz- 
sard  and  J.  O.  McGluer  filed  in  said  cause 
on  May  20,  1903;  upon  the  former  orders 
and  decrees  made  and  entered  in  said  cause, 
and  upon  the  papers  filed  and  read  therein, 
and  was  argued  by  counsel  for  plaintiffs 
and  defendants — ^upon  mature  consideration 
whereof  the  court  Is  of  opinion  that  the 
plaintiffs  have  failed  in  the  proof  of  the  alle- 
gations contained  in  their  said  bill  of  com- 
plaint and  are  not  entitled  to  the  relief 
prayed  for.  It  is  therefore  by  the  court 
adjudged,  ordered,  and  decreed  that  the  said 
bill  of  complaint  filed  in  this  cause  be,  and 
the  same  is  hereby,  dismissed.*'  The  court 
further  decreed  that  the  grounds  of  attach- 
ment alleged  and  set  forth  in  the  affidavit 
filed  in  the  cause  by  plaintiffs  were  not  sus- 
tained by  the  evidence  and  proof  taken,  and 
quashed  and  dismissed  the  attachment,  and 
the  garnishees  were  directed  to  turn  over  to 
defendants  G.  M.  Mayhugh  and  Blanche 
Mayhugh  all  property  held  by  them  by  vir- 
tue of  said  attachment  and  levy  of  samo. 
and  gave  judgment  to  OL  M.  Mayhugh  and 
Blanche  Mayhugh  for  costs  against  plaintiffs, 
from  which  decree  plaintiffs  appealed. 

The  question  at  issue  in  the  cause  is  one 
of  fact — whether  the  conveyance  by  Bliza 
B.  Way  of  the  31  acres  of  land  in  contro- 
versy is  an  absolute  deed,  as  it  appears  to 
be  upon  its  face,  or  was  it  executed  for  the 
purpose  of  securing  to  the  vendee,  G.  M. 
Mayhugh,  the  $400  furnished  by  Mayhugh 
at  the  sale,  being  the  amount  of  the  bid  made 
by  Mrs.  Way  in  the  purchase  of  said  pn^per- 
ty,  and  to  be  held  by  him  in  trust  until  he 
received  back  the  said  $400  and  its  interest, 
then  to  be  reconveyed  to  the  said  Bliza  B. 
Way?  It  is  claimed  by  appellants  in  their 
brief  that  the  defendant  Mayhugh  expressly 
admits  that  he  bad  loaned  to  Mrs.  Way  $400 
with  which  to  "bid  in"  the  property.  In  his 
answer  he  recites  the  allegation  contained 
in  plaintiffs'  bill  that  he  said  to  plaintiff 
to  let  the  farm  be  sold  by  the  trustee,  and 
she  become  the  purchaser  by  personally  bid- 
ding on  the  land,  and  no  one  would  bid 
against  her  under  the  circumstances:  that, 
when  she  would  bid  it  in  this  way,  respond- 
ent would  then  furnish  the  necessary  money 
to  pay  for  the  farm,  and  plaintiff  was  then 
to  deed  the  farm  to  him,  and  he  would  hold 
the  same  until  he  would  realize  therefrom 
money  sufficient  to  pay  him  the  purchase 
money  as  furnished  by  him,  and  then  was  to 
reconvey  the  land  back  to  plaintiff  for  the 
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benefit  of  her  and  her  children;  and  says 
that  when  he  saw  this  statement  contained 
in  the  bill  It  was  a  surprise  to  him,  because 
no  such  agreement  or  no  such  understanding 
was  ever  thought  of  by  respondent,  or  eyer 
talked  of  between  him  and  plaintiff,  and  de- 
nies specifically  that  he  ever  loaned  her  the 
money;  and  he  states  in  his  answer  that 
when  he  and  the  plaintiff  were  in  the  office 
of  her  attorney,  S.  T.  Stapleton,  she  stated 
that  the  amount  of  money  necessary  to  be 
raised  at  once  was  $400,  with  which  to  pay 
off  the  pressing  Indebtedness  against  the 
farm,  and  that  she  was  advised  by  her  at- 
torney, Stapleton,  in  respondent's  presence, 
that  it  was  better  to  let  the  farm  be  sold, 
because,  if  she  were  appointed  guardian  and 
administrator,  she  could  not  raise  the  money 
to  pay  this  off;  that  respondent  then  stated 
that  when  the  land  was  sold  she  could  buy 
it,  and  he  would  pay  $500  to  her  for  the 
land,  and  if  at  the  sale  she  got  It  for  any 
less  he  would  pay  her  the  difference  between 
that  and  the  $500,  and  that  In  pursuance  of 
that  proposition,  after  she  had  purchased 
the  land  for  $400,  she  did  convey  the  same 
to  him  ''for  the  sum  of  $500,  for  which  she 
was  released  of  the  payment  to  him  of  the 
$400  which  he  had  loaned  her,  and  that  he 
executed  his  note  to  her  for  the  remaining 
$100t"  and  filed  with  his  answer  the  orig- 
inal deed  from  her  to  him  as  "Exhibit  A." 
He  does.  In  his  answer,  use  the  words,  **The 
$400  which  he  had  loaned  her,"  but,  taking 
the  whole  transaction  together,  It  did  not 
amount  to.  loaning  her  the  money.  He  sim- 
ply let  her  have  the  money  to  make  the 
purchase,  and  turned  it  in  as  part  payment 
to  her  for  the  land  under  their  agreement 
that  she  should  bid  it  in  and  sell  It  to  him 
at  the  price  of  $500,  he  making  his  note  to 
her  for  the  difference  between  the  amount 
she  was  to  pay  and  his  purchase  from  her. 
It  was  in  fact  all  one  transaction;  the  deeds 
were  made  and  executed  on  the  same  day. 
The  plaintiff  does  not  dispute  the  fact 
that  she  took  and  accepted  the  note  for 
$100  from  the  defendant  Mayhugh,  which 
was  drawn  up  by  her  attorney,  Judge  Staple- 
ton,  as  was  also  her  deed  to  O.  M.  Mayhugh; 
but  the  only  explanation  she  makes  of  this 
matter  as  to  the  note  Is  that  he  told  her 
that  it  was  necessary  to  make  the  sale  legal. 
She  afterwards  showed  the  note  in  dealing 
with  W.  P.  Thayer  in  making  a  purchase  of 
a  monument  for  her  husband's  grave.  Mr. 
Thayer  states  that  she  showed  him  the 
note,  and  asked  him  if  he  was  willing  to 
take  Mr.  Mayhugh  for  the  price  of  the  mon- 
ument While  Mrs.  Way  denies  that  she 
showed  Thayer  the  note,  Thayer  Is  corrob- 
orated by  Maude  Sharon,  who  says  Mrs. 
Way  took  from  her  purse  a  paper  and  a 
note,  from  what  she  said  she  wished  him 
to  take  out  of  it  $00  in  payment  for  the 
monument  Witness  supposed  It  was  a  note 
because  she  said  her  brother  had  given 
It  to  her.    Did  not  know  whether  Thayer 


took  it  from  her  hand  or  not,  but  he  said: 
"Well,  I  know  Mr.  Mayhugh.  I  will  take 
lilm  for  it,  if  necessary.  I  will  take  him 
for  it"  The  note,  she  understood  from  what 
Mrs.  Way  said,  was  $100.  Mr.  Bradley, 
who  was  Interested  In  a  lease  upon  the  prop- 
erty in  the  fall  of  1897,  being  asked  if  he 
had  any  conversation  with  Mrs.  Way  as  to 
the  ownership  of  this  31  acres  of  land,  said 
he  was  ordered  by  his  partners  to  strictly 
find  out  from  Mrs.  Way  whether  it  was  sat- 
isfactory or  not,  and  says  he  surely  did; 
that  he  told  her  about  their  going  onto  the 
property,  and  wanted  to  know  If  It  was  sat- 
isfactory, and  she  said  whatever  he  did  with 
Mr.  Mayhugh  would  be'  all  right;  that  she 
hadn't  anything  to  say  about  It;  that  May- 
hugh had  bought  it  of  her;  that  she  had 
formerly  lived  there,  and  that  It  had  been 
her  previous  home.  "She  told  me  about  him 
furnishing  her  the  money;  that  he  let  h^ 
have  the  money  to  buy  it  In,  and  by  her 
buying  it  in  she  saved  a  little  herself;  that 
she  was  to  have  the  difference  between 
what  she  bought  it  for  and  what  he  was  to 
give  her";  and  stated  that  the  conversation 
was  "some  days — a  week  or  two— previous 
to  their  getting  a  well  down";  and  stated 
that  she  never  set  up  any  claim  to  the  prop- 
erty, and  never  said  anything  about  its  be- 
long^g  to  her,  and  that  when  they  got  oi) 
"she  said  she  was  glad,  for  his  sake,  that 
he  had  got  it,  and  was  able  to  keep  it" — ^re- 
ferring to  her  brother  Ma  the  w;  but  never 
made  any  claim  to  any  of  the  oil.  B.  H. 
Sheppard  testified  that  he  was  acquainted 
with  Mrs.  Way;  that  he  had  rented  the 
land  the  fall  before  from  her,  and  had  sown 
wheat  upon  it;  that  after  the  sale  of  the 
land  in  March  he  had  a  conversation  with 
her,  and  she  stated  that,  '^he  was  entitled 
to  her  share  of  the  wheat  in  her  contract, 
and  me  sowing  it,  and  she  told  me  that  she 
had  sold  the  land;  that  she  had  nothing 
further  to  do  with  it,  except  that  Mathew 
let  her  have  the  wheat  the  same  as  contract 
called  for;  that  she  had  nothing  further  to 
do  with  the  place;  she  had  sold  it  to  Math- 
ew; that  he  delivered  her  the  wheat  at 
threshing  time  at  Parkersburg  according  to 
contract.  She  told  me  she  was  glad  that 
Mathew  had  helped  her  to  save  the  place 
from  'old  Sel  Stone';  that,  if  he  had  not 
come  In  and  bought  the  place.  It  would  have 
gone  out  of  the  family  to  Stone.  Q.  Did 
she  tell  you  how  much  Mayhugh  had  agreed 
to  pay  her  for  the  land?  A.  He  paid  her 
$400,  and  was  to  give  her  all  over  the  amount 
to  $500  that  the  place  went  for.  And  she 
said  she  held  a  $100  note.  I  never  saw  the 
note,  but  those  were  her  words."  He  was 
also  asked  if  he  had  any  conversation  with 
Mrs.  Way  with  reference  to  the  ownership 
of  the  property  after  oil  was  struck.  "After 
oil  was  struck  on  the  place,  Mts.  Way  and 
me  had  some  talk  or  talked  two  or  three 
different  times.  We  were  friends  and  neigh- 
bors and  school  children  together,  and  we 
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always  talked  to  one  anotber;  and  she  told 
me  tbat  she  was  well  pleased  that  Mathew 
had  been  able  to  save  the  place  from  'old 
Sel  Stone/  as,  If  it  had  not  been  for  Mathew, 
It  would  have  gone  ont  of  the  family." 
James  Wlgsins  testified.  Was  asked  wheth- 
er he  had  any  conversation  with  Mrs.  Way 
with  reference  to  said  land.  •'Well,  I  was 
there  on  the  porch — sitting  there — and  Mr. 
Mayhugh  came  home  for  his  snpper.  He  had 
been  working  over  on  the  lease — ^the  Way 
farm.  And  Mrs.  Way  said  she  had  bought 
the  farm  for  $400,  and  sold  it  to  Mack  for 
$500;  and  she  was  glad  that  It  turned  out 
that  way,  for  she  got  something  out  of  It, 
and  it  helped  her  along;  and,  if  Uncle  Dick 
had  got  it  (I  suppose  she  meant  her  father- 
in-law),  she  would  not  haye  got  nothing.** 
W.  P.  Roach  was  asked  whether  he  had  a 
conversation  with  Mrs.  Bliza  B.  Way  with 
reference  to  the  sale  of  the  81  acres  while 
he  was  lease  boss,  and  what  the  conversa- 
tlon  was,  and  where.  "A.  Well,  sir.  It  was 
on  the  lease,  near  the  house  that  was  on 
the  farm.  Mir.  Sheppard  lived  there,  and  I 
was  boarding  at  Sheppard's  house.  It  was 
in  the  yard,  close  to  a  shade  tree,  at  the 
east  comer  of  the  house,  In  the  afternoon. 
Mr.  Davidson  had  been  there  talking  with 
Mr.  Mayhugh  about  the  Interest  in  that 
property.  Mrs.  Way  was  there,  and  we 
talked  about  the  wells^  and  the  product  that 
we  had  there  from  tiie  wells.  Mrs.  Way 
and  I  was  talking  about  It,  and  I  said  to 
her  that  Mr.  Mayhugh  had  been  offered 
$10,000  for  his  half  interest  In  the  property, 
and  she  said  that  It  was  quite  a  lot  for  the 
property;  but  she  made  this  remark  to  me 
tn  the  course  of  our  conversation^  'Little  did 
she  think  in  less  than  a  couple  of  years  ago, 
when  she  sold  Mayhugh  that  property  for 
$500,  that  It  would  now  demand  $20,000.'  ** 
He  states  that  Mr.  Mayhugh  and  Mr.  George 
Chichester  and  several  others  were  present 
at  said  conversation.  Q.  M.  Chichester  al- 
so testified  that  in  said  conversation  Mrs. 
Way  said,  "liittle  did  she  think  in  less  than 
two  years,  when  she  sold  that  land  for  $500, 
it  would  now  be  worth  $20,000;  in  less  than 
two  years."  W.  B.  Grier  testifies  that  about 
the  latter  part  of  September  or  first  of  Oc- 
tober, 1807,  he  was  figuring  after  the  prop- 
erty, and  had  an  agreement  with  Mayhugh. 
He  says  he  went  to  see  Mayhugh,  and  he 
got  over  there  about  2  o'clock  in  the  after- 
noon. Mayhugh  was  over  to  the  lease.  That 
he  and  Mrs.  Way  had  some  talk  about  buy- 
ing the  property,  and  he  hardly  remembers 
what  was  said  about  It  at  that  time,  any 
more  than  at  that  trip  he  went  out  to  noti- 
fy Mayhugh  that  they  would  take  the  lease. 
That  he  spoke  something  about  the  title  of 
it,  and  asked  how  Mayhugh  came  by  it,  and 
she  gave  him  to  understand  that  the  prop- 
erty belonged  to  Mayhugh;  that  the  title 
was  his.  That  either  Mrs.  Way  or  May- 
hugh, after  he  came  home,  showed  him  the 
deed  marked  "Bxhiblt  A.'*  with  answer  of 


Mayhugh,  which  Is  the  deed  of  March  18, 
189e,  from  Bliza  B.  Way.  His  recollection 
Is  that  the  paper  was  shown  to  him  before 
Mayhugh  came  In.  That  he  was  there  an 
hour,  or  an  hour  and  a  half,  before  Mayhugh 
came.  He  says  there  was  some  one  else 
there.  He  supposes  she  was  Mrs.  Way*s 
daughter.  That  Mrs.  Way  said  nothing 
about  any  dalm  to  the  property.  This  was 
at  Mr.  Mayhugh's  house. 

It  is  claimed  by  appellants  that'  Mayhugh 
stayed  at  Mrs.  Way's  house  the  night  before 
the  sale,  and  there  made  the  agreement  that 
they  rely  upon  to  buy  the  property  for  her, 
and  reconvey  It  to  her  on  the  repayment  of 
the  money.  Mrs.  Way  and  her  daughter, 
Agnes,  testify  to  the  fact  that  he  stayed 
there  that  night,  and  claim  that  he  slept 
with  Mrs.  Way's  son,  Albert,  that  night; 
but  it  is  proven  by  Mrs.  Sharon  and  several 
others  of  their  family  that  he  came  to  their 
house  before  supper,  ate  supper  with  them, 
walked  out  after  supper  with  O.  0.  Sharon, 
came  back  to  the  house,  went  to  bed,  stayed 
all  night,  and  ate  breakfast  there  In  the 
morning,  and  did  not  see  Mrs.  Way  until 
after  breakfast,  when  she  passed  their  house. 
Mrs.  Sharon  la  a  sister  of  Mrs.  Way  and 
Mr.  Mayhugh.  A  rather  significant  fact  Is 
that  the  young  Albert  Way,  who  is  one  of 
the  appellants  here,  and  with  whom  appel- 
lants claim  Mayhugh  slept  that  night  at  Mrs. 
Way's  house,  was  not  put  upon  the  witness 
stand  to  confirm  the  statement  of  his  moth- 
er and  sister,  while  they  are  flatly  contra- 
dicted by  Mayhugh  and  the  Sharons.  Be- 
fore the  sale  Mrs.  Way  consulted  with  her 
attorney.  Judge  Stapleton,  concerning  the 
sale,  and  he  advised  her,  and  drew  up  the 
deed  from  herself  to  defendant  Mayhugh, 
and  the  note  fos  $100,  the  deferred  payment 
of  the  purchase  money;  and  yet  he  had  no 
recollection  of  any  such  conversation  or  ar- 
rangement as  that  claimed  by  plaintiff  Way 
that  Mayhugh  was  to  hold  the  land  in  trust 
until  he  got  his  money  back,  with  Interest, 
and  was  then  to  reconvey  the  land  to  Mrs. 
Way.  This  Is  a  very  strong  circumstance 
in  support  of  the  position  of  defendant  that 
it  was  an  absolute  sale,  without  condition  or 
understanding.  In  Troll  v.  Carter,  15  W.  Ya. 
567,  Syl.,  point  8,  it  Is  held:  "If  a  party 
obtains  a  deed  without  any  consideration  up- 
on a  parol  agreement  that  he  will  hold  the 
land  in  trust  for  the  grantor,  such  trust  will 
not  be  enforced,  as  it  would  violate  the  stat- 
ute of  frauds  and  this  general  rule  to  permit 
parol  evidence  to  establish  such  a  trust"  It 
is  not  pretended  that  the  deed  was  procured 
by  Mayhugh  witholit  consideration,  but  that 
he  is  holding  it  in  violation  of  his  parol 
agreement  to  reconvey.  It  is  not  denied  that 
he  furnished  the  $400,  or  that  he  made  his 
note  for  the  $100.  In  the  same  case  last 
above  cited,  Syl.,  point  5,  Is  that:  ''If  a  par- 
ty obtains  a  deed  for  a  valuable  considera- 
tion, but  agrees  by  parol  with  the  grantor,  at 
the  time  the  deed  is  made,  that  he  will  hold 
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the  land  In  tniBt  for  third  parties,  whether 
a  court  of  equity  will  enforce  such  a  parol 
trust  is  questionable,  and  the  decision  of  this 
point  In  this  case  is  waived."  So  it  seems  to 
have  been  questionable  in  the  mind  of  the 
court  as  to  whether  such  parol  agreement 
would  be  enforced  even  where  the  trust  was 
created  for  the  benefit  of  third  parties.  Syl- 
labus 3,  above  dted,  is  clearly  right  If  a 
deed,  absolute  on  its  face,  conveyed  prop- 
erty for  a  price  shown  to  be  at  the  time  of 
conveyance  the  full  value  thereof,  as  In  this 
case  it  is  shown,  and  from  any  cause  the 
vendor  should  become  dissatisfied  with  the 
contract  he  could  have  the  same  rescinded 
and  the  property  reconveyed  to  him,  and  no 
purchaser  would  be  safe  in  his  purchase; 
and  for  this,  among  other,  reasons,  point  1 
of  the  syllabus  in  the  case  Just  dted,  ''Parol 
evidence  cannot  be  admitted  to  vary  or  add 
to  a  deed,  aa  a  general  rule,"  has  long  been 
adopted  as  a  safe  and  just  rule.  Points  1,  8, 
and  8  in  said  cause  (Troll  v.  Garter)  are  re- 
affirmed in  Richardson  v.  McGonaughey,  65 

W.  Va. ,  47  S.  B.  287. 

Mr.  Hogg,  in  his  Bq.  Prin.  p.  716,  in  treat- 
ing of  the  question  whether  or  not  a  deed 
absolute  on  its  face  is  in  fact  a  mortgage, 
says:  "The  court  seeks  to  ascertain  the 
original  and  true  intentions  of  the  parties  to 
the  instrument  by  means  of  some  well-rec- 
ognized rules  and  principles  applying  in  such 
cases;  that  while  these  are  not  criteria  de- 
termining tbe  Judgment  of  the  court  in  all 
cases,  they  are  given  great  weight  in  con- 
cluding the  question  to  be  decided.  Among 
these  principles  invoked  by  the  courts  are: 
First  the  admission  of  the  parties  that  the 
grantor  after  the  execution  of  the  deed  owed 
the  consideration  thereof  to  the  grantee  as 
a  debt;  second,  the  gross  inadequacy  of 
the  consideration;  third,  the  retention  of  the 
possession  of  the  land  by  the  grantor  for  many 
years  after  the  making  of  the  deed  without 
the  payment  of  any  rent;  fourth,  that  there 
had  been  negotiations  pending  between  the 
parties  for  a  loan;  fifth,  that  the  grantor 
was  hard  pressed  for  money,  and  the  grantee 
w^s  a  known  money  lender;  sixth,  that  the 
parties  did  not  apparently  consider  or  con- 
template the  quantity  or  value  of  the  land 
when  the  deed  was  made."  As  to  the  first  of 
these  stated  principles,  as  applied  to  the 
case  at  bar,  as  we  have  seen,  it  is  by  no 
means  an  admitted  fact  that  the  grantor  waa 
debtor  to  the  grantee  in  the  amount  of  the 
consideration.  It  is  denied  by  the  defend- 
ant Mayhugh  in  the  most  positive  manner, 
both  by  answer  and  deposition,  and  it  seems 
to  have  not  become  a  fact  in  the  mind  of  the 
plaintiff  Miza  E.  Way  until  several  years 
after  the  conveyance  by  her  to  Mayhugh; 
and  there  is  but  little  evidence  outside  of 
that  of  Mrs.  Way  herself,  even  tending  to 
show  that  Mayhugh  ever  admitted  that  the 
consideration  of  $400  was  a  debt  due  from 
Mrs,  Way  to  him.  "Whenever  the  courts 
permit  parol  evidence  to  be  received  to  es- 


tablish a  trust  they  always  require  mch 
evidence  to  be  clear  and  unquestionable  to 
produce  such  result"  Troll  v.  Carter,  su- 
pra, Syl.,  pt  7;  Porter  v.  Mayfield,  21  Pa. 
263;  Leeman  v.  Whitley,  4  Buss.  423  (5  Eng. 
Gond.  Gh.  CSases^  746);  Hogan  v.  Jaques,  19 
N.  J.  Eq.  123,  97  Am.  Dec  644;  Squire  ▼. 
Harder,  1  Paige,  494,  19  Am.  Dec.  446;  Far- 
rington  v.  Barr,  86  N.  H.  86.  As  to  the  sec- 
ond, "the  gross  inadequacy  of  the  consider- 
atibn,"  the  overwhelming  weight  of  the  tes- 
timony ia  to  the  effect  that  $400  was  all  the 
land  was  worth  at  the  time  of  the  sale  in 
March,  1896,  the  most  of  the  witnesses  pla- 
cing the  value  much  lower— $8  to  $10  per 
acre.  Stone,  the  trustee,  testifies  that  he 
tried  to  make  the  property  bring  all  It  would 
bring;  that  it  was  a  fair  sale;  and  that  he 
sold  it  at  the  highest  bid  he  could  get  for 
the  land. 

It  is  not  claimed  that  the  grantor  retained 
possession  of  the  property  after  the  sale. 
Her  vendee  permitted  her  to  receive  the 
wheat  rent  in  kind  from  the  tenant  Mr. 
Sheppard,  in  the  fall  of  1896;  but  Mayhugh 
took  possession  of  the  land,  and  was  some  14 
months  trying  to  find  parties  who  would  as- 
sist him  in  developing  it  as  oil  territory,  and 
succeeded  in  a  little  less  than  18  months  in 
such  development  After  the  development 
defendant  Mayhugh  must  have  received  back 
his  $400  and  interest  in  a  very  short  time, 
as  on  the  12th  of  November,  1897,  he  sold  the 
four  wells  already  drilled  and  the  oil  in  the 
31  acres  at  the  price  of  $18,500,  and  this  was 
all  brought  to  the  knowledge  of  plaintiff,  and 
yet  she  not  only  did  not  institute  suit  to 
have  the  land  reconveyed  to  her,  but  failed 
to  even  express  any  dissatisfaction  with  the 
situation,  or  to  demand  redress  In  any  way. 
Defendant  Mayhugh  testifies  that  the  first 
intimation  he  ever  had  that  plaintiff  was 
claiming  any  rights  In  the  matter  was  when 
he  was  served  with  the  subpoena  in  chanceiy 
in  this  cause.  It  cannot  be  said  that  it  ap- 
pears from  the  record  of  the  evidence  that 
there  had  been  negotiations  pending  between 
the  parties  for  a  loan.  It  is  true  Mrs.  Way 
claims  that  she  applied  to  Mayhugh  to  loan 
her  the  money,  and  that  he  agreed  to  let  her 
have  it;  but  this  is  denied  by  the  defend- 
ant and  the  charge  Is  not  sustained  by  the 
evidence.  It  does  appear  that  Mrs.  Way 
was  hard  pressed  for  money;  but  it  does  not 
appear  that  Mayhugh  was  a  known  money 
lender,  or  that  he  was  a  moneyed  man,  or 
that  he  had  even  that  amount  of  money  at 
his  command  from  his  own  resources,  but  it 
is  shown  that  he  had  to  borrow  some  of  the 
money  to  have  the  necessary  amount  on  the 
day  of  sale.  As  to  the  sixth  principle,  "that 
the  parties  did  not  apparently  consider  or 
contemplate  the  quantity  or  value  of  the  land 
when  the  deed  was  made,"  the  evidence 
shows  clearly  that  the  parties  did  consid^ 
the  value  of  the  land,  and  the  quantity,  and 
that  Mrs.  Way  herself  said  there  was  more 
against  the  land  than  it  was  worth,  and  she 
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did  not  want  to  baye  anything  to  do  with  it 
Taking  the  case  altogether,  after  carefully 
reading  the  depositions  and  considering  these 
two  facta — First,  that  the  testimony  on  the 
whole  largely  preponderates  in  favor  of  the 
defendant,  and  that  the  ctrcuit  court  was 
right  in  concluding  that  the  plaintiff  had 
failed  to  support  the  allegations  of  her  bill 
by  the  evidence;  and,  second,  that,  if  this 
were  not  clearly  the  case,  the  evidence  is  so 
conflicting  and  of  such  a  character  that  the 
case  can  be  well  brought  within  the  rule  flrst 
laid  down  by  Judge  Snyder  in  Smith  t. 
Yoke,  27  W.  Ya.  638,  and  since  cited  and 
approved  in  many  cases  by  this  court,  nota- 
bly Doonan  v.  Glynn,  28  W.  Va.  715;  Prich- 
ard  V.  Evans,  31  W.  Va.  137,  6  S.  B.  461; 
Bartlett  v.  Cleavenger,  85  W.  Va.  719,  14 
S.  E.  273;  Richardson  v.  Ralphsnyder,  40 
W.  Va.  15,  20  S.  E.  854;  Fitzgerald  v.  Phelps 
&  Blgelow  Windmill  Co.,  42  W.  Va.  570,  26 
8.  B.  315;  Chrislip  v.  Teter,  43  W.  Va.  356> 
27  S.  E.  288;  Smith  t.  Johnson,  44  W.  Va. 
278,  29  S.  E.  509— there  is  no  error  in  the 
decree,  and  the  same  must  be  aflSrmed. 


(57  W.  Va.  874) 

HATFIELD  v.  ALLISON  et  al.* 

(Supreme  Coort  of  Appeals  of  West  Virginia. 

March  14,  1905.) 

XZPSE88  TBU81S-BVIDBNCB— DSCnun. 

1.  Oral  evidence  to  establish  an  express  trust 
most  be  clear  and  unquestionable. 

[Ed.  Note. — For  cases  in  point,  see  voL  47, 
Oent.  Dig.  Trusts,  9  68.] 

2.  When  a  purchaser  of  land  in  his  own  name 
at  Judicial  sale  is  required  bv  decree  to  convey 
the  land  to  the  debtor  as  having  purchased  it  in 
trust  for  him,  it  is  error  to  require  tlie  purchae- 
er  to  convey  the  land  to  the  debtor  "with  cove- 
nant of  general  warranty.** 

[Ed.  Note. — For  cases  in  point,  see  voL  47, 
Cent  Dig.  Trusts,  |  613.] 

(Syllabus  by  the  Ck>urt) 

Appeal  from  Circnit  Ck)urt,  Mingo  Goimty. 

Bill  by  Sanford  Hatfield  against  R.  0. 
Allison  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.    Reversed. 

Shepherd  &  Goodykoonts,  for  appellants. 
H.  K.  Shumate,  for  appellee. 

McWHORTER,  J.  At  a  Judicial  sale  made 
In  the  case  of  W.  F.  Farley  against  Sanford 
Hatfield  et  al.,  in  Mingo  county  circuit  court, 
B.  OL  Allison  became  the  purchaser  of  a 
tract  of  250  acres  of  land,  sold  as  the  prop- 
erty of  Sanford  Hatfield,  at  the  price  of 
$271.87,  which  sale  was  confirmed  at  the 
January  term,  1898,  of  said  court  After- 
wards, on  the  27th  day  of  September,  1898, 
Wells  GoodykoontB,  special  commissioner, 
the  purchase  money  having  all  been  paid,  at 
the  request  of  the  purchaser,  R.  O.  Allison, 
conveyed  the  said  250  acres  of  land  to  Alli- 
son and  one  William  McGee,  to  whom  Alli- 
son had  sold  an  undivided  half  interest  in 

^Rehearing  denied. 


the  land.  At  the  November  rules,  1901r 
Sanford  Hatfield  filed  his  bill  in  equity  in 
the  circuit  court  of  Mingo  county  against  R. 
C.  Allison  and  William  McGee,  alleging  that 
Allison  had  purchased  the  land  for  plaintiff 
at  his  request,  and  was  holding  the  same 
in  trust  for  him,  the  plaintiff  to  return  the 
purchase  money  paid  by  Allison  with  its  in- 
terest. Plaintiff  makes  no  allegation  as  to 
when  the  said  money  was  to  be  returned; 
no  time  specified;  but  alleges  that  in  the 
early  part  of  the  year  1900,  he  had  raised 
about  $100,  and  offered  to  let  Allison  have 
it  on  account  of  the  money  he  had  paid  on 
the  land,  but  he  refused  to  take  it,  givin;; 
as  his  reason  that  he  could  do  nothing  un- 
til he  saw  Mr.  McGee,  who  had  furnished 
a  part  of  the  money  to  pay  for  the  land; 
that  subsequently  he  raised  some  more  mon- 
ey, and  again  offered  to  pay  the  said  lia- 
bility, and  Allison  refused,  giving  the  same 
reason;  that  on  one  occasion,  about  a  year 
before  the  filing  of  the  bill,  Allison  stated 
to  plaintiff  that  he  had  a  letter  from  Mc- 
Gee, his  codefendant;  that  he  had  directed 
him  to  deed  to  plaintiff  the  surface  and  keep 
the  minerals,  which  proposition  plaintiff 
would  not  consider;  that  plaintiff  then  be- 
came alarmed,  and  used  every  effort  to  raise 
the  money  sufficient  to  redeem  the  land,  and 
on  the  20th  of  March,  1901,  having  raised 
sufficient  money,  offered  and  tendered  de- 
fendant Allison  the  entire  amount  of  money 
and  Its  interest  which  he  had  paid  on  said 
land,  and  Allison  refused  to  take  it,  and  re- 
plied that  McGee  had  directed  him  not  to 
take  any  money  from,  or  give  any  writings 
to,  the  plaintiff,  but  that  plaintiff  could  pay 
off  a  store  account,  which  plaintiff  did,  and 
took  a  receipt  therefor  at  the  time;  that  on 
May  9,  1901,  plaintiff  handed  to  defendant 
Allison  $200,  telling  him  to  take  it;  that  he 
wanted  to  be  as  good  to  him  as  he  was  to 
plaintiff,  and  said  Allison  stated  that  he  was 
always  ready  to  take  money  for  paper,  and 
gave  him  a  receipt  therefor,  which  receipt 
was  ffied  with  the  bill;  that  plaintiff  intended 
said  money  as  a  payment  on  the  money  due 
Allison,  but,  not  being  able  to  read  writing, 
plaintiff  afterwards  learned  that  said  re- 
ceipt was  for  $200  to  be  deposited  In  the 
Bank  of  Williamson  for  the  plaintiff;  that 
since  giving  Allison  the  said  $200  plaintiff 
had  offered  to  settle  any  balance  that  might 
be  due  him  on  said  land  purchase,  but  Alli- 
son refused  to  take  anything  or  settle,  but 
reiterated  the  statement  that  he  would  deed 
him  back  the  surface  and  keep  the  minerals, 
which  plaintiff  refused  to  accept.  Plaintiff 
alleged  that  the  purchase  of  the  250  acres 
of  land  by  Allison  was  for  the  use  and  bene- 
fit of  plaintiff;  that  at  the  time  of  its  sale 
the  land  was  worth  at  least  $2,500  at  a  fair 
valuation;  that  if  it  had  not  been  understood 
that  said  land  was  being  purchased  for  plain- 
tiff the  land  would  have  brought  a  much 
larger  sum  than  three  times  the  amount  bid 
thereon;  that  the  deed  of  conveyance  to  Alii- 
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son  and  McGee  was  without  authority;  that  f 
the  deed  was  made  and  acknowledged  long 
before  any  authority  was  conferred  upon 
Special  Ck)mmissioner  Goodykoontz  to  make 
such  conveyance,  and  no  conveyance  what- 
ever was  directed  to  be  made  to  defendant 
McGee;  that  the  agreement  on  the  part  of 
Allison  to  bid  in  said  land  for  plaintiff  and 
hold  it  as  a  security  for  the  amount  so  bid 
and  interest  is  enforceable  in  a  court  of 
equity,  and  the  refusal  on  the  part  of  the  de- 
fendants to  convey  said  land  to  plaintiff  aft- 
er a  tender  of  the  full  amount  due  thereon 
was  a  fraud  upon  plaintiff  and  cognizable 
in  a  court  of  equity;  that  there  had  been 
paid  to  defendant  Allison  $200  of  said  pur- 
chase money,  and  the  fact  that  the  receipt 
therefor  stated  that  said  sum  was  to  be  de- 
posited in  the  Bank  of  Williamson  did  not 
change  Its  effect  as  a  payment,  for  the  rea- 
son that  plaintiff  did  not  so  intend  It  for  de- 
posit, and  could  not  read  said  receipt,  and 
did  not  understand  its  import  until  long 
after  the  payment  of  said  money;  that  the 
said  $200  was  never  deposited  In  the  Bank 
of  Williamson  to  the  credit  of  plaintiff  by 
defendant  Allison,  but  was  kept  and  used 
by  him,  and  plaintiff  tendered  in  open  court, 
or  to  the  order  of  defendants,  the  sum  of 
$100,  the  balance  due  on  said  purchase  mon- 
ey and  taxes  paid  thereon,  if  any,  after  de- 
ducting the  $200  theretofore  paid  to  defend- 
ant Allison;  and  prayed  that  the  defendants 
be  compelled  to  convey  to  said  plaintiff  said 
200  acres  of  land,  and  for  general  relief, 
which  bill  was  verified. 

Defendant  Allison  filed  his  demurrer  and 
answer  to  said  bill,  and  denied  all  the  ma- 
terial allegations  in  the  bill  charging  that  he 
had  bought  the  land  at  the  Instance  and 
for  the  benefit  of  Hatfield,  or  that  he  pur- 
chased it  in  pursuance  of  or  in  accordance 
with  any  agreement  with  said  Hatfield,  or 
any  person  for  him;  but  averred  that,  on  the 
other  hand,  he  made  said  purchase  of  his 
own  motion  and  Independently,  and  without 
any  arrangement,  agreement,  or  contract 
with  the  said  Hatfield,  or  that  he  did  any- 
thing to  prevent  bidding  by  other  parties; 
and  denied  the  allegation  of  the  bill  that 
Hatfield  relied  upon  the  good  faith  of  re- 
spondent, resting  securely  on  the  arrange- 
ment, and  felt  his  land  was  safe,  and  made 
arrangements  to  procure  money  for  the  pur- 
pose of  repaying  respondent  the  amount  ad- 
vanced by  him;  but  avers  that,  on  the  other 
hand,  Hatfield  never  thought  of  making 
claim  of  that  sort  until  long  afterwards, 
when  the  said  land  had  advanced  in  value, 
and  respondent,  together  with  McGee,  were 
about  to  make  sale  thereof  at  a  figure  suffi- 
cient to  enable  them  to  realize  a  remunera- 
tive profit  for  their  investment;  that  re- 
spondent had  permitted  plaintiff  to  retain 
possession  of  the  land,  the  same  not  being 
very"  valuable  for  agricultural  purposes,  and 
it  was  intended  that  possession  of  said  land 
be  held  in  order  that  the  title  might  be  fully 


protected  by  adverse  possession,  and  respond- 
ent also  felt  that  it  would  be  a  hardship  on 
Hatfield,  being  poor  in  circumstances  and 
with  a  large  family  and  an  invalid  wife,  to 
dispossess  him  by  writ  of  possession  of  said 
premises,  and  that  it  was  wholly  due  to  these 
reasons  that  respondent  and  his  codef  endant, 
McGee,  permitted  Hatfield  to  remain  in  pos- 
session; that  the  fact  was  that  the  surface 
was  almost  practically  useless  and  utter- 
ly worthless  to  respondent  and  his  codefend- 
ant,  but  realizing  that  it  was  useful  and  ma- 
terial to  said  Hatfield,  and  desiring  to  avoid 
the  payment  of  taxes  thereon,  and  thinking 
that  such  surface  rights  would  be  beneficial 
to  said  Hatfield,  informed  him  that  they  had 
decided  to  deed  him  the  surface,  and  the 
said  Hatfield  replied  that  "that  was  a  mighty 
good  present;  that  not  many  other  men 
would  do  that";  that  he  seemed  highly  elat- 
ed and  pleased  to  know  that  the  surface  of 
said  land  was  to  be  deeded  to  him,  and 
seemed  much  gratified  at  the  result  Re- 
spondent admits  that  he  had  in  his  posses- 
sion about  $182,  less  a  small  store  account, 
belonging  to  Hatfield,  being  the  same  money 
left  with  him  for  which  the  receipt  exhib- 
ited with  the  bill  was  given;  admitted  that 
the  $200  was  not  deposited  in  the  Bank  of 
Williamson  to  the  credit  of  Hatfield,  and 
charged  that  the  same  never  was  intended 
to  be  deposited  to  Hatfield's  credit,  bnt  that 
Hatfield  came  to  him  with  $200,  which  was 
sewed  up  in  a  Jacket,  and  told  respondent 
that  it  was  too  hot  to  work  with  the  Jacket 
on,  and  wanted  him  to  take  the  money  and 
lock  it  up  in  his  safe,  and  give  him  a  re- 
ceipt or  statement  showing  the  fact;  respond- 
ent told  him  he  would  prefer  to  put  it  in 
bank  and  not  keep  it  in  the  safe,  and  ao 
stated  in  the  receipt  to  Hatfield. 

The  defendant  McGee  filed  his  demurrer 
and  answer,  alleging  that  he  knew,  p^^on- 
ally,  little  in  regard  to  the  transaction  men- 
tioned in  the  bill,  but  averred  that,  within 
a  few  days  after  the  purchase  of  the  land  by 
Allison,  Allison  wrote  him  informing  him  of 
the  purchase,  and  offered  him  a  half  inter- 
est therein  at  the  same  price  that  Allison 
was  to  pay  for  it;  that  within  a  short  time 
thereafter  he  went  to  West  Virginia  and  saw 
Allison,  and  paid  him  in  full  for  one-half 
the  purchase  money;  that  at  no  time  prior 
to  said  purchase  nor  afterwards,  until  very 
recently,  had  he  any  intimation  from  any 
source  that  Hatfield  was  claiming  an  in- 
terest in  the  land;  that  he  was  an  innocent 
purchaser  of  said  moiety  for  a  valuable  con- 
sideration, without  notice  of  any  claim  or 
equity  on  the  part  of  Hatfield,  and  relied 
and  insisted  on  the  force  and  effect  of  the 
deed  to  himself  and  Allison.  He  adopted 
the  allegations  of  the  answer  of  Allison  on 
information  and  belief  that  they  were  true, 
and  relied  upon  said  answer  as  a  defense  in 
his  behalf,  both  of  which  answers  were 
verified. 

Depositions  were  taken  by  both  plaintiff 
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and  defendants  and  filed  in  the  cause,  and 
the  cause  was  heard  and  the  final  decree  en- 
tered on  the  25th  of  September,  1903,  on  the 
bill  and  exhibits  filed  therewith,  and  the  an- 
swers of  the  defendants  and  general  repli- 
cation thereto,  and  upon  the  depositions  and 
orders  and  decrees  theretofore  made  in  the 
cause,  the  demun-ers  having  been  theretofore 
overruled;  and  the  court  decided  that  the 
plaintiff  was  entitled  to  the  relief  prayed  for; 
decreed  that  upon  the  payment  by  the  plain- 
tiff of  the  sum  of  $186.75  to  the  defendant 
Allison,  which  was  ascertained  to  be  the  bal- 
ance due  him,  after  deducting  credits,  the 
defendants,  Allison  and  McGee,  should  con- 
vey said  250  acres  of  land  to  plaintiff,  with 
covenants  of  general  warranty;  and  ap- 
pointed a  special  commissioner  to  make  such 
deed  in  their  behalf  upon  their  failure  to  do 
so.  The  plaintiff  tendered  in  open  court  to 
the  defendants  the  said  sum,  which  defend- 
ants declined  to  receive,  when  it  was  oidered 
to  be  paid  into  the  hands  of  the  general  re- 
ceiver of  the  court  subject  to  the  order  of 
the  defendants;  from  which  decree  the  de- 
fendants appealed,  and  say  that  the  court 
erred  in  holding  that  any  express  or  other 
trust  had  been  established,  and  in  directing 
a  conveyance  of  the  250  acres  to  Hatfield; 
and  also  had  erred  in  compelling,  in  any 
event,  the  conveyance  of  said  land  by  deed 
containing  a  covenant  of  general  warranty. 

Counsel  for  appellee  in  his  brief  says: 
"We  conclude  that  under  the  law  the  whole 
question  in  this  case  turns  upon  the  single 
issue,  as  to  whether  or  not  the  purchase  was 
made  by  Allison  for  Hatfield;  if  so,  the  plain- 
tiff must  prevail;  if  not,  the  dismissal  of  his 
bill  follov^.'*  This  is  a  fair  statement  of  the 
questions  involved  in  the  case.  In  Ourrence 
V.  Ward,  43  W.  Va.  367,  27  S.  E.  329  (SyU 
point  2),  it  Is  held:  "Where  one,  before  a 
judicial  sale,  agrees  to  buy  in  the  land  in  his 
name  for  the  benefit  of  the  debtor,  the  debtor 
to  pay  tlie  purchase  money  and  keep  the 
land,  it  is  an  express  trust,  enforceable  in 
equity.**  And  in  point  3  it  is  held  that  such 
trust  may  be  shown  by  oral  evidence.  At 
page  870  of  43  W.  Va.,  page  390  of  27  S.  B., 
it  is  said  in  the  opinion:  "Parol  declarations 
or  creations  of  trust  In  realty  must  amount 
to  clear  and  explicit  declarations  of  trust; 
loose  and  Indefinite  expressions  will  not  do. 
mil,  Trustees,  69."  Troll  v.  Garter,  15  W. 
Va.  567;  Armstrong  v.  Bailey,  43  W.  Va. 
778,  28  a  B.  766. 

The  claim  of  plaintiff  in  this  cause  is  bas- 
ed upon  alleged  verbal  statements  and  prom- 
ises made  by  the  defendant  Allison,  alleg- 
ing that  Allison  agreed  with  plaintiff  to  "buy 
in  the  land"  for  him.  It  is  conceded  by  Alli- 
son that,  in  a  conversation  with  plaintiff  on 
Saturday  before  Hie  sale  of  the  land  on 
Monday,  plaintiff  called  Allison's  attention 
to  the  fact  that  his  land  was  to  be  sold  on 
Monday,  and  asked  him  to  buy  it,  but  denied 
that  he  asked  him  to  buy  It  for  plaintiff. 
Plaintiff  states  In  his  deposition  that  he  had 


a  conversation  with  defendant  Allison  at  the 
ford  of  Ben  creek  in  the  presence  of  several 
parties,  when  Allison  said  to  him,  "  'Sanford, 
I  saved  your  land  for  you.'  And  I  spoke 
and  said,  *That  is  all  right,  Crockett'  And 
he  said:  'I  will  tell  you  what  I  had  to  do. 
I  had  to  go  to  F.  M.  Ghafln  and  go  your  se- 
curity on  that  little  note  that  you  owed  him, 
and  keep  him  from  running  up  the  land  on 
me.'  And  I  says:  That  is  all  right;  I  would 
Just  as  leave  pay  you  the  money  for  it  as 
him.'  And  that  is  about  all  the  talk — that 
is,  as  I  remember  of  it  at  this  time."  On 
cross-examination,  when  asked  who  were 
present  at  that  conversation,  he  said,  "Uncle 
Jim  Hatfield  was  there,  and  Mr.  Peters;"  but 
gave  no  other  names.  Plaintiff  examined 
James  Hatfield  as  a  witness,  who,  being 
asked  by  plaintiff's  attorney,  "Did  you  at 
any  time  ever  hear  Crockett  Allison  say  any- 
thing about  having  bought  in  the  land  where 
Sanford  Hatfield  now  lives  for  him?"  an- 
swered, "No,  sir;  never  did."  James  Hat- 
field failed  to  corroborate  plaintiff's  testi- 
mony in  regard  to  said  conversation,  al- 
though present  He  seems  to  have  made  no 
further  effort  to  corroborate  his  statement  at 
that  time  by  any  other  of  the  several  wit- 
nesses who  were  present  at  the  conversa- 
tion; did  not  even  examine  Mr.  Peters,  whom 
he  remembered  to  have  been  present.  Plain- 
tiff introduces  All  Hatfield,  his  father,  and 
Eda  Hatfield,  his  mother,  and  Martha  May. 
his  sister,  to  prove  a  conversation  between 
the  defendant  Allison  and  All  Hatfield.  First 
witness,  All,  states  that  Allison  rode  up  In 
front  of  witness'  house  and  wanted  witness 
to  take  a  dram  of  whisky,  which  he  did. 
Allison  then  asked  where  the  old  woman 
was,  and  he  called  her  out  of  the  house  and 
gave  her  a  dram  of  whisky,  and  then  he 
said,  "  'You  have  heard  that  me  and  Sanford 
is  In  a  lawsuit,  have  you?  and  I  told  him, 
Tes';  and  he  said  he  didn't  want  me  to 
think  hard  of  It,  and  then  says  that  he  went 
and  bid  Sanford'a  land  in  for  him,  and  said, 
*I  am  sorry  that  I  ever  done  It' "  He  fur- 
ther said:  "If  he  gained  the  land,  he  aimed 
to  deed  half  of  It  to  Leander — ^that  is  one  of 
my  eons — ^that  he  would  deed  him  half  If 
he  got  it;  that  is  all  I  have  to  tell."  Sda 
Hatfield  stated  that  the  plaintiff  was  her 
son,  and,  being  asked  about  a  conversation 
between  plaintiff  and  her  husband  in  front 
of  l^eir  house,  said:  "Well,  I  went  out 
there,  and  Crockett  he  spoke  to  me  and 
reached  me  his  bottle,  and  I  tasted  of  his 
whisky,  and  he  said  he  reckoned  we  had 
heard  that  him  and  Sanford  was  in  a  law- 
suit and  I  told  him  yes,  I  had  heard  it  and 
he  said  he  didn't  want  us  to  think  hard  of 
it;  that  he  could  not  help  It,  and  that  he 
was  forced  into  It;  and  I  said,  'I  didn't  get 
them  into  it  and  couldn't  get  them  out;'  and 
he  said  he  went  and  bid  the  land  In  for  San- 
ford, and  Sanford  was  lawing  him  for  it 
and  he  said  he  was  sorry  he  had  touched  it" 
And,  being  asked  whether  anything  else  was 
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saldt  answered:  ^^TThfle  I  was  oat  there  he 
eaid  If  he  gained  the  land  It  wouldn't  hnrt 
Leander  none,  for  'I  aim  to  make  him  a  deed 
to  half  of  if;  and  I  went  in  the  house,  and 
he  talked  on  a  right  smart  bit  after  I  went 
in  the  house  to  All  and  the  rest  of  them,  but 
I  cannot  tell  what  he  said  after  I  went  In 
the  house."  And  Martha  May  was  asked 
about  the  same  conyersatlon — to  tell  as  near 
as  she  could  what  It  was:  "Well,  sir,  Crock- 
ett Allison  come  along  my  pa's,  and  we  were 
standing  out  in  the  yard,  and  he  asked,  'How 
axe  you,  Uncle  All?  and  pap  said,  'Howdy?* 
and  he  said,  'How  are  you  getting  along? 
and  pap  told  him  he  was  well  and  asked  him 
how  he  was,  and  he  said  he  was  as  well  as 
common;  and  he  asked  where  Aunt  Eda  was 
— ^that's  ma — ^and  he  told  him  she  was  in 
the  house,  and  he  told  her  to  come  out,  and 
he  reached  her  his  bottle,  and  he  said  he 
guessed  they  had  heard  about  his  lawsuit 
and  Sanford's,  and  ma  told  him  yes,  they 
had  heard  about  it,  and  he  told  them  he 
didn't  want  them  to  think  hard  of  him  about 
it,  for  he  was  forced  into  it;  that  he  went 
to  Williamson  and  bid  the  land  in  for  Ban- 
ford,  and  he  was  sorry  he  had  ever  touched 
it'*  And  was  asked  if  he  said  anything  what 
he  proposed  to  do  about  the  land  if  he  gain- 
ed it,  and  answered,  "He  said  if  we  gained 
the  land  (that  is  the  way  he  spoke  it)  that 
he  would  make  Leander  a  deed  for  it,  and 
it  would  not  hurt  him  none,  and  he  would 
have  a  home  for  always — ^that  is  my  other 
brother.  Q.  That  he  would  make  him  a 
deed  to  all  the  land?  A.  To  his  half,  he 
said."  This  story  told  by  All  and  Eda  and 
Martha  Is  denied  by  the  defendant  Allison, 
and  bears  very  evident  marks  of  a  manufac- 
tured story.  Allison  is  shown  to  be  at  least 
a  fair  business  man;  he  is  sued  to  recover 
from  him  the  land  because  he  had  bought  it 
in  toe  Hatfield  and  was  holding  it  in  trust  for 
him,  which  fact  he  had  denied  himself  under 
oath  and  at  that  time,  taking  depositions  in 
his  defense,  and  it  is  not  at  all  probable  that 
he  would  make  to  them  a  statement  destroy- 
ing his  defense  at  the  very  time  he  was  tak- 
ing evidence  to  the  contrary.  He  well  knew 
if  the  fact  could  be  established  that  he  had 
purchased  the  land  for  plaintiff  it  would  ut- 
terly destroy  his  defense.  Plaintiff  Intro- 
duced witnesses  to  prove  that  he  had  sold 
rights  of  way  over  the  land  after  the  pur- 
chase by  Allison,  and  that  he  was  in  pos- 
session and  control  of  the  same. 

Soon  after  the  land  was  purchased  by  Alli- 
son, because  of  the  coal  Interests  in  that 
region,  land  arose  very  rapidly  in  value.  At 
once,  after  the  purchase,  Allison  wrote  to  de- 
fendant McGee.  and  told  him  about  the  pur- 
chase, and  ottered  him  a  half  interest  In  the 
same.  This  would  not  look  like  Allison  then 
regarded  himself  as  occupying  a  trust  rela- 
tion, proposing  to  make  sale  of  it.  Shortly 
afterwards  McGee  came  to  West  Virginia 
and  paid  Allison  half  of  the  amount  paid  for 


the  land,  and  took  a  half  interest  in  the  pur- 
chase, and  after  the  rise  in  value,  on  account 
of  the  coal,  Allison  proposed  to  McGee  that 
Hatfield,  being  a  poor  man,  having  a  large 
family  and  an  invalid  wife,  and  the  surface 
of  the  land  being  of  little  value  to  them, 
they  would  give  and  convey  the  surface  to 
the  plaintiff,  to  which  McGee  assented.  Alli- 
son informed  plaintiff  of  their  determination 
to  give  him  the  surface,  when  he  expressed 
himself  as  highly  pleased.  That  fact  is 
proved  by  A.  M.  Toler,  who  states  that  he 
was  at  Allison's  store,  and  Hatfield  hap- 
pened to  be  there,  when  Allison  said  to  Hat- 
field, "Say,  I  don't  want  your  land;  it  would 
be  no  use  to  me";  and  said,  "Sanford,  I 
will  give  you  your  land  back  and  keep  the 
mineral  on  the  land;"  when  Hatfield  said, 
'That  was  as  good  as  he  wanted  it;  that  he 
had  a  place  now  to  raise  his  children;  was 
very  well  pleased,  and  seemed  to  enjoy  the 
gift;"  and  says  Hatfield  did  not  at  that  time^ 
or  at  any  other  time  that  he  knew  of^  make 
any  claim  or  pretense  that  he  had  gotten  Alli- 
son to  buy  in  the  land  for  him.  Defendant 
Allison  in  his  answer,  as  well  as  in  his  depo- 
sition, states  that,  by  reason  of  the  fact  that 
the  surface  of  the  land  was  practically  ose- 
less  and  worthless  to  himself  and  his  co- 
owner,  McGee,  considering  the  condition  of 
plaintiff,  determined  to  give  the  surface  of 
the  land  back  to  Hatfield,  and  that  he  so 
informed  Hatfield,  who  said  "That  waa  a 
mighty  good  present;  that  not  many  other 
men  would  do  that"  Defendant  McGee,  in 
filing  his  answer,  refers  to  that  of  his  co- 
defendant  and  adopts  it  as  his  own,  but 
states  In  his  deposition  taken  in  May,  1902, 
that  he  had  never  heard  until  then,  recently, 
that  Hatfield  claimed  that  Allison  had  pur- 
chased the  land  for  him;  that  "he  thought 
about  probably  a  year  before  his  deposition 
was  taken,  that  Hatfield  came  to  Panther  to 
see  him  about  it  then;  he  come  to  compro- 
mise; he  said  he  wanted  half  the  coal.  He 
didn't  then  claim  that  Mr.  Allison  bid  it  in 
for  him,  but  wanted  half  the  coal;  but  after 
that  he  said  he  would  take  one-third — ^that 
is,  Crockett  one-third,  me  one-third,  and  liim 
one-third,  in  the  way  of  compromise;"  that 
he  had  seen  Hatfield  three  or  four  times  be- 
tween the  date  of  his  purchase  from  Allison 
and  the  time  that  he  came  to  him  and  want- 
ed part  of  the  coal.  F.  M.  Ghafin  was  exam- 
ined as  a  witness  in  behalf  of  plaintiff.  He 
stated  that  he  was  at  the  sale  made  by  Com- 
missioner Goodykoontz,  and  had  Ambrose 
Lamaster  to  put  In  some  two  bids  for  him  on 
the  property;  that  he  told  Allison  that  San- 
ford owed  him  about  $40  for  taxes,  and  be 
was  bidding  on  it  to  save  his  debt;  that 
Allison  told  him  if  he  would  give  him  time 
on  the  debt  he  would  pay  it  "I  gave  him 
twelve  months'  time,  and  he  gave  me  a  note 
for  mine,  and  I  gave  him  up  Sanf ord's  note." 
Chafin  was  asked:  "From  this  conversatioii 
with  B.  C  Allison  did  you  learn,  or  get  th« 
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Impression,  (hat  he  was  bidding  the  laM  in 
for  himself  or  for  Sanford  Hatfield?"  An- 
swer: "I  can't  recollect;  from  the  conversa- 
tion I  got  the  impression  some  way  that  he 
was  bidding  for  Sanford,  but  I  can't  recollect 
whether  I  got  it  from  Crockett  or  Sanford." 
Plaintiff  claims  that  on  the  9th  day  of  May, 
1901,  he  gave  to  defendant  Allison  $200^ 
which  he  intended  to  be  applied  on  the  mon- 
ey due  from  him  to  Allison  on  account  of  the 
purchase,  and  filed  with  the  bill  a  receipt 
therefor,  which  receipt  is  dated  on  the  said 
9th  day  of  May,  1901:  "Received  of  San- 
ford Hatfield  $200.00  to  deposit  in  the  Bank 
of  Williamson  for  Sanford  Hatfield.  [Signed] 
R.  G.  Allison."  This  receipt  on  its  face 
clearly  indicated  that  the  money  was  not  left 
to  be  applied  on  anything  that  he  owed  Alll- 
eon,  hut  was  to  be  accounted  for  to  him.  He  I 
explains  this  receipt  by  saying  that  he  could 
not  read  writing,  and  did  not  know  until  long 
afterwards  how  it  read. 

Mr.  Allison  testifies  that,  when  Hatfield 
came  to  him  with  the  $200,  he  said:  "Crock- 
ett, I  have  some  money  here.  I  wish  you 
would  take  it  and  keep  it,  for  I  can't  stand 
to  work  with  this  hot  vest  on."  Then  he 
■aid:  "Crockett,  life  is  uncertain  and  death 
l8  sure.  Give  me  some  paper  showing  that 
you  have  that  amount  of  money  of  mine." 
That  he  wrote  the  receipt  which  he  read  to 
him  Just  as  the  agreement  was  that  he 
should  vTTite  it;  that  he  sent  the  money  to 
the  bank  at  Williamson  by  Howard  Toler, 
who  brought  back  a  receipt  for  the  same; 
that  afterwards  Hatfield  came  to  him  and 
said,  "Crockett,  I  want  98  in  money  for  a 
week*  and  if  I  don't  pay  you  back  in  that 
length  of  time  you  know  where  it  is,  and  you 
can  get  it  yoiurself."  And  he  let  him  have 
the  $8.  The  fact  that  Hatfield  remained  in 
possession  and  control  of  the  land,  and  nego- 
tiated with  persons  for  rights  of  way  over 
the  same,  and  exercised  acts  of  ownership 
over  it,  is  entirely  consistent  with  the  claim 
of  Allison  and  McGee,  and  their  action  in  re- 
lation to  the  same.  They  had  given  him  the 
surface  of  the  land,  and  agreed  to  convey 
same  to  him,  and,  of  course,  had  no  interest 
in  the  same,  having  determined  to  keep  noth- 
ing from  their  purchase  but  the  coal  and  min- 
erals. The  evidence  to  sustain  the  plaintiff's 
claim  is  not  only  not  "clear  and  unquestion- 
able," as  under  the  authorities  it  must  be, 
but  the  preponderance  of  evidence  is  against 
him.  The  evidence  being  insufficient  to  es- 
tablish the  trust  claimed  by  the  plaintiff,  the 
decree  must  be  reversed  for  that  reason. 

The  error  assigned  because  of  the  decree 
requiring  defendants  to  convey  the  land  to 
plaintiff  "with  covenants  of  general  war- 
ranty" is  well  taken,  but  it  is  unnecessary 
to  discuss  it  here;  the  bare  statement  of  the 
proposition  is  its  own  answer. 

The  decree  of  the  circuit  court  la  set  aside, 
reversed,  and  annulledt  and  the  plaintUTs  bill 
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FERRELL  v.  CAMDEN  et  al.* 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  21,  1905.) 

■qUITT— DBCBEI    PBO    CONVBSSO  —  BEVEBSAL — 

FILING  ANSWEB— BEHEABING — SPECIFIO 

PEBFOBMANCE— ANSWEB. 

1.  When  a  motion  is  made*  onder  section  6,  c. 
IM,  Code  1899,  to  reverse  a  decree  pronoonced 
upoii  a  bill  taken  for  confessed,  the  court  before 
which  such  motion  is  made  should  reverse  the 
decree  for  an  error  for  which  this  court  might 
reverse  it,  and  give  such  decree  as  ought  to  be 
given  upon  the  record  as  it  exists  at  the  time 
the  motion  is  made. 

2.  Upon  the.  reversal  of  such  decree  the  de- 
fendants are  not  entitled  to  file  their  answers 
and  makt  defense  to  the  bill. 

8.  It  is  proper  to  take  a  bill  for  confessed  as 
to  all  defendants  thereto  who  have  been  i>er- 
sonally  served  with  process,  or  who  have  appear- 
ed in  the  cause  and  have  failed  to  answer  or 
make  an  issue  therein. 

4.  In  a  suit  for  the  specific  performance  of  a 
contract,  where  defendants  have  been  proceeded 
against  as  nonresidents  by  order  of  publicadon, 
and  have  appeared  in  the  cause,  but  have  not 
made  defense  therein,  they  are  not  entitled  to 
have  a  rehearing,  upon  a  petition  filed  for  that 
purpose,  on  the  ground  that  they  were  proceed- 
ed against  as  nonresidents,  and  were  not  per- 
sonally served  with  process. 

5.  In  a  suit  brought  to  enforce  the  specific 
performance  of  a  contract,  where  the  party  with 
whom  the  contract  is  alleged  to  have  been  made, 
and  against  whose  heirs  the  contract  Is  sought 
to  be  enforced,  is  dead,  and  where  the  adminis- 
trator and  heirs  of  the  decedent  are  made  par- 
ties defendants,  an  answer  filed  by  the  adminis- 
trator contesting  the  right  of  plaintiff  to  have 
specific  performance,  and  denying  the  allega- 
tions of  the  bill,  does  not  inure  to  the  benefit  of 
his  codefendants. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Webster  Coun- 
ty. 

Bill  by  R.  C.  Ferrell  against  Myra  H. 
Camden  and  others.  Decree  for  plaintiff, 
and  defendants  Martha  M.  Sommers  and 
others  appeal.    Affirmed. 

Unn,  Byrne  &  Cato,  for  appellants.  Mor- 
ton &  Cogar  and  Mollohan,  McCllntic  & 
Mathews,  foe  appellee. 

SANDERS,  J.  This  case  has  been  in  this 
court  twice  on  appeal  heretofore,  and  it  is 
now  before  us  on  appeal  for  the  third  time; 
and,  for  the  purpose  of  properly  disposing 
of  the  questions  presented  )yy  the  present 
appeal,  it  vdll  be  well  to  give  a  statement 
of  the  facts  as  they  appear  from  the  record 
since  the  beginning  of  the  litigation: 

Q.  D.  Camden,  a  citizen  of  Harrison  coun- 
ty, in  this  state,  departed  this  life,  leaving 
a  widow,  Myra  H.  Camden,  surviving  him; 
and  he  also  left  surviving  him  Martha  M. 
Sommers  and  Dora  B.  Ramsburg,  his  chll; 
dren,  and  Wilson  L.  Camden  and  Mary  G. 
Boggess,  his  grandchildren,  descendants  of 
a  previous  deceased  wife.  He  had  no  chil- 
dren by  his  second  wife,  Myra  H.  Camden. 
He  died  seised  and  possessed  of  a  large  es- 
tate,  among  which  were  certain  lands  In 

fRehesring  denied* 
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Webstei  county,  the  subject  of  this  contro- 
versy,  and  after  his  death  a  writing  purport* 
Ing  to  be  his  last  will  and  testament  was  pre- 
sehted  for  probate.  A  contest  sprang  up  in 
the  court  between  the  widow  and  the  chil- 
dren and  grandchildren  as  to  whether  or  not 
said  paper  writing  was  such  will.  This  con- 
test was  settled  by  a  compromise,  whereby  it 
was  agreed  that  the  said  paper  writing 
should  be  probated  as  such  will,  and  that 
the  widow,  children,  and  grandchildren 
should  convey  the  property  left  by  the  said 
G.  D.  Camden  to  John  J.  Davis  and  T.  B. 
Camden  as  trustees,  and  that  out  of  the  pro- 
ceeds of  such  property  the  widow  was  to 
receive  certain  sums  of  money»  and  the  re- 
mainder of  the  estate  was  to  go  to  the  chil- 
dren and  grandchildren.  After  the  said  com- 
promise, C.  W.  Lynch  was  appointed  and 
qualified  as  administrator  de  bonis  non  with 
the  will  annexed  of  said  Q.  D.  Camden,  de- 
ceased. 
On  the  21st  day  of  February,  18&5,   R. 

C.  Ferrell,  the  appellee,  Instituted  a  suit  in 
tlie  circuit  court  of  Webster  county  against 
Myra  H.  Camden,  widow  and  devisee  of  G. 

D.  Camden,  deceased,  Martha  M.  Sommers, 
Dora  B.  Ramsburg,  Robert  M.  Ramsburg, 
Mary  G.  Boggess,  Wilson  L.  Camden,  and 
John  J.  Davis  and  T.  B.  Camden,  trustees, 
and  C.  W.  Lynch,  administrator  de  bonis 
non  with  the  will  annexed  of  G.  D.  Camden, 
deceased,  setting  up  that  G.  D.  Camden  In 
his  lifetime  had,  by  written  contract,  in 
consideration  of  the  sum  of  $4,000,  sold  to 
him  several  tracts  of  land  situated  in  Web- 
ster county,  and  asking  specific  execution  of 
the  contract  The  plaintiff  exhibited  with 
the  bill,  as  a  basis  for  his  suit,  the  written 
contract  which  appears  in  this  case  as  first 
decided  by  this  court,  and  reported  in  49 
W.  Va.  225,  38  *S.  B.  581.  Personal  service 
of  process  was  had  upon  T.  B.  Camden,  John 
J.  Davis,  and  Myra  H.  Camden,  widow  of 
G.  D.  Camden,  Martha  M.  Sommers  and  0. 
W.  Lynch,  administrator;  and  In  July,  1895, 
there  was  an  order  of  publication  as  to  Rob- 
ert M.  Ramsburg,  Dora  B.  Ramsburg^  and 
Wilson  L.  Camden,  and  on  the  5th  day  of 
August,  1895,  the  following  order  was  en- 
tered: *'0n  motion  of  the  defendants,  and 
for  reasons  appearing  to  the  court,  60  days 
are  given  to  the  defendants  to  file  their  an- 
swer or  answers  to  the  bill,  and  it  Is  further 
ordered  that  the  said  defendants  have  leave 
to  file  said  answers  in  the  clerk's  oflSce  of 
this  court*'  Mary  G.  Boggess,  during  the 
pendency  of  the  suit,  and  after  the  bill  was 
filed,  married  A.  D.  Parr,  and  several  pro- 
cesses were  sued  out  against  her,  and  re- 
tamed  not  served^  and  on  the  8th  day  of 
September,  1896,  one  was  sued  out  against 
her  in  which  she  was  styled  as  "Mary  G. 
Boggess,  now  Mary  G.  Parr,"  and  the  sheriff 
returned  that  he  had  served  the  process  on 
the  said  Mary  G.  Parr.  On  the  5th  day  of 
November,  1895,  C.  W.  Lynch,  administra- 
tor, filed  his  separate  answer,  to  which  the 


plaintiff  replied  generally;  the  defendants 
John  J.  Davis  and  Thomas  B.  Camden  not 
answering.  The  defendant  Myra  H.  Cam- 
den on  the  2d  day  of  April,  1897,  filed  her 
answer  in  which  she  disclaimed  all  inter- 
est in  the  suit  and  in  the  property  which 
was  the  subject-matter  thereof,  and  asked 
to  be  dismissed  therefrom,  to  which  the 
plaintiff  replied  generally,  and  leave  was 
given  to  any  party  who  had  the  right  to  do 
so  to  reply  specially  thereto.  The  order  en- 
tered flUng  the  answer  of  Myra  H.  Cam- 
den, the  general  replication,  and  permission 
to  reply  specially,  is  as  follows:  "The  de- 
fendant Myra  H.  Camden  this  day  tendered 
her  answer  and  disclaimer  to  plaintiff's  bill, 
to  the  filing  of  which  the  other  defendants 
objected,  which  objection  is  overruled,  and 
the  same  is  ordered  to  be  filed;  and  the 
plaintiff  replies  generally  thereto,  and  any 
party  having  the  right  may  hereafter  reply 
specially  thereto."  The  decree  entered  on 
the  6th  day  of  April,  1897,  shows  that  the 
defendants  Martha  M.  Sommers,  R.  M.  Rams- 
burg, Dora  B.  Ramsburg,  Mary  G.  Boggess. 
and  Wilson  L.  Camden  tendered  and  asked 
leave  to  file  their  special  replication  to  the 
answer  and  disclaimer  of  Myra  H.  Camden, 
and,  upon  objection  being  made  to  the  filing 
of  said  special  replication,  the  court  refused 
to  allow  the  same  to  be  filed;  and  by  said 
decree  of  April  6,  1897,  the  court  decreed  the 
specific  execution  of  the  contract  set  up  in 
plaintiflTs  bill,  and  directed  that  Martha  M. 
Sommers,  Robert  M.  Ramsburg,  Dora  B. 
Ramsburg,  Mary  G.  Parr,  Wilson  L.  Cam- 
den, and  Davis  and  Camden,  trustees,  con- 
vey to  plaintiff  the  lands  sold  to  him  by 
G.  D.  Camden,  with  covenants  of  general 
warranty,  and,  in  default  of  their  making 
the  conveyance,  special  commissioners  were 
appointed  to  do  so.  From  this  decree  Mar- 
tha M.  Sommers,  Robert  M.  Ramsburg,  Dora 
B.  Ramsburg,  Mary  G.  Parr,  Wilson  L. 
Camden,  and  Lynch,  administrator,  applied 
for  and  obtained  an  appeal,  and  the  cause 
was  heard  on  the  16th  of  March,  1901,  and 
said  appeal  was  dismissed;  the  court  hold- 
ing that,  the  decree  "having  been  rendered 
upon  a  bill  taken  for  confessed,  no  appeal 
would  lie  until  a  motion  has  been  made  to 
have  the  same  reversed  or  corrected  as  pro- 
vided in  section  5,  c.  184,  of  the  Code  of 
1899."    49  W.  Va.  225,  88  S.  B.  581. 

On  the  6th  of  September,  1898,  the  appel- 
lants in  this  cause,  and  C.  W.  Lynch,  late 
administrator,  etc.,  and  R.  M.  Ramsburg, 
administrator,  etc.,  presented  to  the  judge 
of  the  circuit  court  of  Webster  county  a 
bill  of  review  in  said  cause,  and  asked  that 
they  be  permitted  to  file  the  same,  which 
permission  was  refused  by  the  court;  and 
thereupon  the  plaintiffs  in  the  bill  of  re- 
view applied  for  and  obtained  an  appeal 
from  the  order  refusing  them  permission  to 
file  said  bill  of  review,  and,  upon  decision  In 
this  court,  the  decree  of  the  circuit  court 
refusing  to  permit  the  bill  of  review  to  be 
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filed  waa  affirmed.  See  60  W.  Va.  119,  40  S. 
B.  36a  And  then,  at  the  August  term,  1901, 
of  the  circuit  court  of  Webster  county,  the 
defendants  In  the  original  cause  and  the  ap- 
pellants In  the  present  appeal,  Martha  M. 
Sommers,  Wilson  L.  Oamden,  Mary  G.  Parr, 
and  Dora  B.  Ramsburg,  after  having  given 
notice  thereof  to  the  plaintiff,  R.  0.  Ferrell, 
moved  the  court  to  reverse  and  set  aside 
the  decree  entered  on  the  6th  day  of  April, 
1807,  as  provided  by  section  5,  c  184,  of 
the  Code  of  1899.  And  on  the  5th  day  of 
August,  1901,  the  defendants  Dora  B.  Rams- 
burg and  Wilson  L.  Camden  tendered  and 
asked  leave  to  file  their  petition  for  a  re- 
hearing of  the  cause,  to  the  filing  of  which 
the  plaintiff  objected;  and  the  court,  on  the 
3d  day  of  April,  1902,  sustained  the  objec- 
tion and  refused  to  permit  them  to  be  filed; 
and  on  the  last-named  date  the  defendants 
Biartha  M.  Sommers  and  Genevieve  B.  Parr 
tendered  and  offered  to  file  their  Joint  answer 
to  the  plalntlfTs  bill,  and  Dora  B.  Ramsburg 
and  Wilson  L.  Camden  each  tendered  and 
offered  to  file  a  separate  answer  to  said  bill; 
to  the  filing  of  each  of  said  answers  the 
plaintiff  objected,  and  the  court  adjudged 
.and  decreed  that  leave  to  file  said  answers 
be  denied,  and  that  the  decree  of  April  0, 
1897,  in  so  far  as  It  provides  for  the  execu- 
tion of  a  deed,  be  reversed  and  annulled, 
and  in  all  other  respects  be  allowed  to 
stand,  and  that  the  appellants  In  this  cause, 
as  heirs  at  law  of  G.  D.  Camden,  deceased, 
should  execute  and  deliver  to  the  plaintiff, 
Ferrell,  a  deed  for  the  land  by  the  former 
decree  directed  to  be  conveyed,  with  cove- 
nants of  special  warranty  on  the  part  of 
said  heirs  to  the  extent  of  assets  descended 
to  them  from  their  ancestor  G.  D.  Camden, 
and,  upon  their  failure  to  do  so,  appointing 
commissioners  for  that  purpose;  and  from 
this  decree  the  appellants  applied  for  and 
obtained  an  appeat 

The  appellants  assign  three  grounds  for 
reversal:  First,  that  the  circuit  court  erred 
in  refusing  to  set  aside  and  annul  in  toto  the 
decree  of  April  6,  1897.  The  appellants  com- 
plain that  upon  application  being  made  to 
the  court  below  to  have  said  decree  set  aside, 
under  section  5,  c.  134,  of  the  Code  of  1899, 
the  court  acted  upon  the  matter,  but,  instead 
of  reversing  said  decree,  amended  it  as  fol- 
lows: 'TFhat  the  said  decree  of  April  6,  1897, 
in  so  far  as  it  provides  for  the  execution  of  a 
deed,  be  reversed  and  annulled,  and  in  all 
other  respects  be  allowed  to  stand/'  and.  In 
lien  of  that  portion  of  the  decree  which  was 
"reversed  and  annulled,"  provides  that  a  deed 
of  special  warranty  to  the  extent  of  assets 
descended  to  the  heirs  from  their  ancestor 
6.  D.  Camden  be  executed,  instead  of  the 
one  of  general  warranty  required  by  the  for- 
mer decree  to  be  made.  This  Involves  that 
part  of  section  5,  c.  134,  of  the  Code  of  1899, 
which  says:  "The  court  in  which  there  is  a 
Judgment  by  default,  or  a  decree  on  a  bill 
taken  for  confessed,  or  the  Judge  of  said 


court  in  the  vacation  thereof,  may,  on  mo- 
tion, reverse  such  Judgment  or  decree,  for 
any  error  for  which  an  appellate  court  might 
reverse  it,  if  the  following  section  was  not 
enacted,  and  give  such  Judgment  or  decree 
as  ought  to  be  given.  And  the  court  in 
which  is  rendered  a  Judgment  or  decree,  in 
a  cause  wherein  there  is  in  a  declaration  or 
pleading,  or  in  the  record  of  the  Judgment  or 
decree,  any  mistake,  miscalculation  or  mls- 
redtal  of  any  name,  sum,  quantity  or  time, 
when  the  same  Is  right  in  any  part  of  the 
record  or  proceedings,  or  when  there  is  any 
verdict,  report  of  a  commissioner,  bond,  or 
other  writing,  whereby  such  Judgment  or 
decree  may  be  safely  amended,  •  ♦  ♦ 
may,  on  the  motion  of  any  party,  amend 
such  Judgment  or  decree  according  to  the 
truth  and  Justice  of  the  case."  ^he  plain 
meaning  of  this  statute  is  to  furnish  some 
speedy  and  cheap  remedy  for  the  correction 
of  Judgments  by  default  or  decrees  on  bills 
taken  for  confessed,  where  there  Is  error  or 
mistake  in  them,  by  applying  to  the  court  In 
which  the  Judgment  or  decree  was  pro- 
nounced, by  simple  motion,  after  due  notice 
to  the  opposite  side,  pointing  out  the  partic- 
ular errors  complained  of,  and  asking  for 
their  correction,  and  thereby  remedying  the 
evil  in  the  former  practice  of  the  courts, 
which  compelled  the  parties  prejudiced  by  er- 
rors in  Judgments  or  decrees  of  inferior 
courts,  rendered  in  their  absence  or  without 
contest  or  resistance,  to  incur  the  expense 
and  delay  of  an  appeal  or  writ  of  error  to  an 
appellate  court  for  the  correction  thereof. 
•  This  statute  prevents  an  appeal  to  this  court 
until  this  motion  is  made  in  cases  of  this 
character,  and  thereby  saves  to  litigants 
large  expense,  and  furnishes  to  them  an  easy, 
cheap,  and  speedy  remedy.  In  the  trial  of 
cases  where  there  is  no  defense,  errors, 
through  Inadvertence,  are  likely  to  be  com- 
mitted, which,  when  presented  to  the  court 
are  obvious,  and  can  easily  be  corrected  by 
the  trial  court  without  bringing  the  case  into 
this  court,  and  thereby  incumbering  the  dock- 
et of  the  appellate  court  with  numerous  ap- 
peals to  correct  errors  which  the  lower  court 
would  hastily  correct  when  called  to  its  at- 
tention. 

It  is  claimed  that  the  court  had  no  right 
to  amend  the  decree  except  for  "mistake,  mis- 
calculation or  mlsrecltal  of  any  name,  sum, 
quantity  or  time,"  but  that  the  same  should 
have  been  reversed  in  toto,  and  that  when  so 
reversed  the  parties  should  have  been  given 
the  right  to  appear  and  make  defense  in  the 
same  manner  as  if  the  decree  had  not  been 
entered.  This  provision  in  the  statute  which 
authorizes  the  amendment  of  any  clerical 
error  as  to  "any  name,  sum,  quantity  or 
time"  applies  to  any  decree  or  Judgment  In 
which  such  mistake  should  be  found  to  exist, 
and  is  not  limited  to  a  Judgment  taken  by 
default,  or  decree  upon  bill  taken  for  con- 
fessed. But  the  first  part  of  section  5,  which 
authorizes  the  reversal  of  the  Judgment  or 
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decree.  Is  limited  to  Judgments  taken  by  de- 
fdnlt,  and  decrees  upon  bllla  taken  for  con- 
fesaedt  and,  by  anthorlzing  the  reversal  of 
such  Judgment  or  decree,  it  enables  the 
court  to  take  up  and  consider  the  whole  rec- 
ord of  the  case,  and  if,  in  the  consideration 
thereof,  there  appears  to  be  error  in  the  de- 
cree^ then  the  court  is  authorized  to  reverse 
it,  if  the  error  is  such  for  which  the  appel- 
late court  would  reverse;  and  in  using  the 
word  ''reverse"  the  statute  only  means  to 
reverse  it  in  the  respects  in  which  there  is 
found  to  be  error,  and,  when  it  is  reversed 
in  this  respect,  to  enter  such  decree  as  should 
have  been  entered  in  the  first  place,  as  the 
record  of  the  case  then  was  made.  The  trial 
court,  in  passing  upon  this  motion  to  reverse 
and  vacate  the  decree,  sits  as  an  appellate 
court  ove(  its  own  decrees,  and  has  the  right, 
under  this  statute,  to  reverse,  amend,  or 
correct  in  all  respects  the  same  as  the  appel- 
late court  would  have;  and,  when  the  decree 
is  reversed,  it  then  enters  such  decree  as 
ought  to  have  been  entered  in  the  first  place. 
Now,  if  we  did  not  have  this  statute,  and 
this  case  coujd  have  been  properly  appealed 
to  this  court,  then  this  court  would,  upon  re- 
view of  the  decree,  have  considered  the  whole 
record,  and  entered  such  decree  as  the  court 
below  should  have  entered.  Section  20^  c 
135,  Code  1899.  "The  Supreme  Court  of  Ap- 
peals shall  affirm  the  Judgment,  decree  or 
order,  if  tbbre  be  no  error  therein,  and  re- 
verse the  same  in  whole  or  in  part,  if  erro- 
neous, and  enter  such  Judgment,  decree  or 
order  as  the  court  whose  error  is  sought  to. 
be  corrected  ought  to  have  entered,  affirm- 
ing in  cases  where  the  court  is  equally  di- 
vided.- 

It  is  argued  that  the  defendants,  when  the 
decree  is  reversed,  should  be  given  a  day  in 
which  to  make  defense,  and  not  to  do '  so 
works  a  great  injustice  against  them,  and 
materially  prejudices  their  rights.  This  po- 
sition is  hardly  tenable,  because  a  case  which 
falls  within  the  provisions  of  said  section  5, 
so  as  to  call  for  a  motion  to  correct  or  reverse 
the  decree,  proceeds  upon  the  theory  that  a 
party  has  been  personally  served  or  has  ap- 
peared; and  when  this  is  so  the  party,  of 
course,  had  a  day  within  which  to  set  up  any 
defense  that  may  have  been  thought  proper 
to  be  made  to  said  suit,  and,  the  defendants 
having  done  so,  they  cannot  be  heard  to  say 
now,  after  the  final  decree  in  the  case  has 
been  entered  upon  a  bill  taken  for  conf eased* 
and  which  must  be  reversed  for  some  error, 
that  it  should  be  left  open  for  them,  for  an- 
other opportunity  to  make  defense  to  the  suit 

The  next  assignment  of  error  is  to  the 
ruling  of  the  court  in  refusing  to  permit  the 
filing  of  the  answer  of  the  appellants  W.  L. 
Camden,  Dora  E.  Ramsburg,  Martha  M.  Som- 
mers,  and  Genevieve  B.  Parr.  In  passing 
upon  the  first  assignment,  the  question  rais- 
ed by  the  one  now  under  consideration  has 
been  settled,  for,  if  the  bill  was  taken  for 
confessed  as  to  the  defendants,  thoit  under 


the  conclusion  reached.  It  was  not  proper  for 
the  court  to  pwmlt  their  answers  to  be  filed. 
A  bill  cannot  be  taken  for  confessed  as  to 
parties  who  are  proceeded  against  by  order 
of  publication,  but  can  only  be  so  taken 
where  the  parties  have  been  personally  serv- 
ed with  process,  or  appear  and  have  failed 
to  file  an  answer  or  make  an  issue;  and,  in 
cases  of  this  character,  to  permit  persons  to 
stand  by  and  wait  until  ^e  record  of  the 
case  has  been  made,  the  final  order  in  the 
case  entered,  and  then,  because  of  some  er- 
ror in  the  decree,  make  a  motion  to  reverse 
it,  and  be  permitted  to  come  in  and  prolong 
the  litigation,  certainly  does  not  fall  within 
the  purview  of  this  statute.  Where  parties 
who  have  been  personally  served  with  pro- 
cess or  appeared  in  the  cause  choose  to  make 
no  defense,  they  have  the  right,  by  motion, 
to  correct  any  error  which  the  court  may 
have  committed,  but  this  is  as  t&T  as  the 
privilege  is  extended  them  under  this  section. 
They  waived  their  right  to  make  defense  to 
the  suit  by  not  answering  or  making  an  issue, 
but  did  not,  of  course,  waive  the  right  to 
have  the  case  properly  tried  upon  the  record 
as  made,  and,  upon  their  motion  to  reverse, 
can  only  ask  that  that  be  done;  that  is,  the 
correction  of  any  error  that  may  be  found  in 
the  decree.  This  motion  is  only  for  the  pur- 
pose of  correcting  an  erroneous  decree,  and 
not  to  enable  the  defendants  to  open  up 
the  case  for  the  purpose  of  making  defense. 
The  last  assignment  of  error  is  that  the 
court  refused  to  permit  the  appellants  Dora 
B.  Bamsburg  and  Wilson  L.  Camden  to  file 
their  respective  petitions  for  rehearing,  and 
grant  them  a  rehearing  of  the  cause.  These 
parties  having  been  proceeded  against  by 
order  of  publication,  the  question  involved 
here  is  whether  or  not  they  appeared  in  the 
cause,  and  also,  if  they  did  appear,  whether 
it  was  such  an  appearance  as  would  prevent 
them  from  ffiing  such  petition.  When  this 
cause  was  in  this  court  for  the  first  time,  it 
was  decided  that  the  bill  was  taken  for  con- 
fessed as  to  all  of  the  defendants  except  C. 
W.  Lynch,  administrator,  and  inasmuch  as 
the  decree  did  not  affect  Lynch,  and  as  It  was 
taken  for  confessed  as  to  all  of  the  other  de- 
fendants, the  appeal  was  dismissed,  because 
the  defendants'  remedy  was  to  move  to  cor- 
rect any  error  in  the  decree  under  section  6, 
c.  134.  But  it  is  argued  that  the  court  in 
that  case  said:  ''In  the  case  at  bar  there  was 
no  appearance  to  the  bill  except  the  defend- 
ant C.  W.  Lynch,  administrator  of  G.  D. 
Oamden,  deceased,  who  filed  his  answer,  and 
the  defendant  Myra  H.  Camden,  who  appear- 
ed and  filed  her  disclalmar."  This  language, 
it  is  true,  was  used  in  the  opinion  in  this 
case;  but  when  we  look  to  the  syllabus,  and 
find  that  the  court  decided  that  the  bill  was 
taken  for  confessed  as  to  all  of  the  defend- 
ants except  Lynch,  administrator,  we  must 
construe  this  language  to  mean  that  there 
was  no  issue  made  in  the  case,  except  the 
one  made  by  the  filing  of  Lynch's  answer. 
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Then  It  Is  said  that  In  the  second  appeal  In 
this  case  (50  W.  Va.  120,  40  S.  B.  368)  Jndge 
Brannon,  In  delivering  the  opinion  of  the 
court,  says:  'There  was  no  Issue  between 
Ferrell  and  the  heirs."  It  Is  not  only  true 
that  this  statement  was  made  In  that  case, 
but  It  is  literally  true,  from  the  record,  be- 
cause there  has  been  no  issue  made  between 
these  parties,  nor  Is  It  necessary  to  make  an 
issue  in  order  to  constitute  an  appearance 
in  the  cause.  When  a  person  appears  In  a 
case  for  any  imrpose  whatsoever,  except 
where  a  special  appearance  is  made  for  the 
sole  purpose  of  objecting  to  the  jurisdiction 
of  the  coxut  over  the  person  of  the  defend- 
ant because  there  was  no  service  of  process, 
or  because  of  defective  service  of  process, 
or  because  the  action  was  commenced  In  the 
wrong  county,  it  amounts  to  an  absolute 
submission  to  the  jurisdiction  of  the  court, 
and  it  is  then  immaterial  whether  process 
had  been  served  upon  him  or  not;  but  a  per- 
sonal judgment  or  decree  can  then  be  ren- 
dered against  him  as  effectually  as  if  pro- 
cess had  been  served  personally  upon  him. 
**In  those  cases  it  seems  that,  if  the  record 
merely  shows  an  appearance  by  tlie  party 
complaining,  the  judgment  will  not  be  treat- 
ed as  being  by  default,  although  he  may  nei- 
ther demur  nor  plead,  or  it  may  appear  that 
he  withdrew  all  his  pleas  and  defenses.** 
Steenrod  v.  Railroad  Oo.,  25  W.  Va.  138. 
And  see  Stringer  t.  Anderson,  28  W.  Va.  482; 
Goolsby  V.  Strother,  21  Grat  107;  Gompton 
T.  Oline,  6  Grat  137. 

It  will  only  be  necessary  to  refer  to  the 
proceedings  in  this  cause  to  clearly  show  that 
all  the  defendants  who  were  served  person- 
ally, and  also  those  who  were  proceeded 
against  by  order  of  publication,  entered  their 
personal  appearance  In  this  suit  On  the  6th 
day  of  August,  1895,  the  order  herein  refer- 
red to,  in  stating  the  case,  shows  that  "on 
motion  of  the  defendants,  and  for  reasons 
appearing  to  the  court,  00  days  are  given  to 
the  defendants  to  file  their  answer  or  an- 
swers to  the  bill";  and  then  It  appears  by 
the  decree  of  the  6th  of  April,  1897,  that  the 
appellants  Martha  M.  Sommers,  R.  M.  Rams- 
buig,  Dora  B.  Ramsburg,  Mary  G.  Boggess, 
and  Wilson  L.  Camden  tendered  and  asked 
leave  to  file  their  special  replication  to  the 
answer  and  disclaimer  of  Myra  H.  Camden, 
to  the  filing  of  which  objection  was  made^ 
and  the  court  refused  to  permit  it  to  be  filed, 
but  nevertheless  this  act  constitutes  an  ap- 
pearance of  the  defendants.  Whether  the 
court  permitted  the  filing  of  this  special  rep- 
lication or  not  is  Immaterial.  They  appeared 
and  asked  leave  to  do  so,  and  the  fact  that 
the  court  refused  to  permit  it  to  be  filed,  be- 
cause not  a  proper  pleading,  does  not  detract 
firom  the  effect  of  it  as  an  appearance.  And 
then,  on  the  2d  day  of  April,  1897,  the  de- 
fendant Myra  H.  Camden  tendered  her  an- 
mwer  and  disclaimer  to  the  plaintUTs  bill,  the 
order  showing  the  filing  of  which  is:  ''The 
defendant  Myra  H.  Camden  this  day  tendered 
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her  answer  and  disclaimer  to  plaintiff's  bill, 
to  the  filing  of  which  the  other  defendants 
objected,  which  objection  Is  overruled  and 
the  same  is  ordered  to  be  filed,  and  the  plain- 
tiff replies  generally  thereto,  and  any  party 
having  the  right  may  hereafter  reply  special- 
ly thereto."  This  order  shows  another  ap 
pearance  on  the  part  of  the  defendants;  that 
Is,  that,  when  the  answer  and  disclaimer  of 
their  co-defendant  was  tendered,  the  other 
defendants  objected  to  Its  being  filed.  And 
again  it  appears  by  the  decree  of  the  6th  of 
April,  1897,  that  the  defendants  appeared, 
and  by  agreement  of  counsel  filed  several 
copies  of  letters  written  by  R.  0.  Ferrell, 
and  agreed  that  they  should  be  treated  as 
the  original  letters;  and,  also  in  the  same 
decree,  it  is  shown  that  the  defendants  ap- 
peared and  asked  for  a  suspension  of  the 
operation  of  the  decree.  Therefore  It  will 
be  seen  that  the  defendants  on  several  dif- 
ferent occasions  during  the  progress  of  this 
cause,  and  before  the  decree  of  April  6, 1807, 
was  entered,  entered  their  full  appearance  in 
this  cause.  The  decrees  entered  by  the  cir- 
cuit court,  showing  that  they  appeared,  are 
conclusive  against  them;  and,  in  the  light 
of  all  the  authorities,  there  can  be  no  ques- 
tion but  what  their  acts  constituted  such  an 
appearance  as  authorlased  the  taking  of  the 
bill  for  confessed  as  to  them.  It  is  present- 
ed that  the  decree  shows  that  the  cause  came 
on  to  be  heard  upon  an  order  of  publication 
as  to  the  nonresident  defendants.  This, 
however,  does  not  operate  so  as  to  prevent 
the  bill  being  taken  for  confessed  as  to  them, 
when,  as  a  matter  of  fact,  they  had  entered 
their  appearance  in  the  cause.  And  not  only 
this,  but  this  recital  In  the  decree  was  a  part 
of  the  record  on  the  former  appeal,  when  this 
court,  as  before  stated,  decided  that  the  de- 
cree was  one  uiK>n  a  bill  taken  for  confessed 
as  to  all  of  the  defendants.  ''By  appearance 
to  the  action  in  any  case  for  any  other  pur- 
pose than  to  take  advantage  of  the  defective 
execution  or  the  nonexecution  of  process,  a 
defendant  places  himself  precisely  in  a  sit- 
uation in  which  he  would  be  if  process  were 
executed  upon  him,  and  he  thereby  waives  all 
objection  to  the  defective  execution  or  the 
nonexecution  of  process  upon  him."  Bank 
of  the  Valley  v.  Bank  of  Berkeley,  3  W.  Va. 
386.  And  also  see  the  following  authorities, 
which  clearly  show  that  the  acts  upon  the 
part  of  the  defendants  constituted  an  appear- 
ance: Frank  v.  Zelgler,  46  W.  Va.  614,  33 
S.  B.  761;  Shepherd  v.  Brown,  30  W.  Va. 
13,  3  S.  B.  186;  Totten  v.  Nighbert,  41  W.  Va. 
800,  24  S.  B.  627;  Groves  v.  County  Court, 
42  W.  Va.  687,  26  S.  B.  460;  Lumber  Co.  v. 
Lance  &  Co.,  60  W.  Va.  636,  41  S.  B.  128; 
Snyder  v.  Philadelphia  Co.,  54  W.  Va.  149, 
46  S.  B.  866,  63  L.  R.  A.  896;  Harvey  v. 
Sklpwith,  16  Grat  410;  8  Oyc.  508  et  seq.; 
Ins.  Co.  of  North  America  v.  Swineford,  28 
Wis.  257;  Abbott  v.  Semple,  26  111.  107;  Por- 
ter V.  Chicago  &  Northwestern  Ry.  Co.,  1 
Neb.  14;  Protection  Life  Ins.  Co.  v.  John  R. 
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Palmer,  Adm'r,  etc.,  81  111.  88;  Beal  v.  Har- 
rington et  al.,  116  III.  113,  4  N.  E.  664;  Ayres 
V.  Western  R.  R.  Corporation,  48  Barb.  (N. 
Y.)  132;   Grlgg  v.  Gilmer,  54  Ala.  425. 

Now,  was  the  appearance  of  the  nonresi- 
dent defendants  such  as  to  destroy  their 
right  to  have  the  petition  which  they  tender- 
ed for  the  purpose  of  rehearing  the  cause 
filed?  Section  14,  c.  124,  of  the  Code  of 
1899:  "Any  unknown  party  or  other  defend- 
ant, who  was  not  served  with  process  in  this 
state,  and  did  not  appear  in  the  case  before 
the  date  of  such  Judgment,  decree  or  order, 
♦  •  ♦  may,  within  five  years  from  that 
date,  if  he  be  not  served  with  a  copy  of  such 
Judgment,  decree  or  order,  •  ♦  •  file  his 
petition  to  have  the  proceedings  reheard  in 
the  manner  and  form  provided  by  section  25 
of  chapter  106  of  the  Code,  and  not  other- 
wise; and  all  the  provisions  of  that  section 
are  hereby  made  applicable  to  proceedings 
under  this  section."  And  then,  in  section  17 
of  the  same  chapter,  we  find:  "Any  unknown 
party  or  other  defendant  who  was  not  served 
with  process  in  this  state,  and  did  not  appear 
in  the  cause,  may  have  the  same  reheard, 
and  any  injustice  In  the  proceedings  cor- 
rected within  the  time  prescribed  by  the 
fourteenth  section  of  this  chapter."  By  the 
provisions  of  these  two  sections  of  the  Code, 
in  order  that  the  defendants  can  have  a  re- 
hearing of  the  cause,  it  is  necessary  that 
such  defendants  should  not  have  appeared  in 
the  cause,  but  it  is  insisted  that  these  two 
sections  and  section  25  of  chapter  106  of  the 
Code  of  1899  should  be  construed  together, 
and  that,  when  so  construed,  an  appearance 
in  the  suit  is  not  sufficient  to  deprive  a  non- 
resident defendant  of  the  right  to  have  a  re- 
hearing, but  that  the  party  must  appear  and 
make  defense.  It  is  true  that  in  said  section 
25  we  find:  "If  a  defendant  against  whom, 
on  publication,  Judgment  or  decree  has  been 
or  hereafter  shall  be  rendered,  in  an  action 
or  suit  in  which  an  attachment  has  been  or 
may  be  sued  out  and  levied  as  provided  in 
this  chapter,  ^  ^  *,  But  this  section  shall 
not  apply  to  any  case  in  which  the  petition- 
er, or  his  decedent,  was  served  with  a  copy 
of  the  attachment  or  with  process  in  the 
suit  wherein  It  issued,  more  than  sixty  days 
before  the  date  of  the  Judgment  or  decree, 
or  to  a  case  In  which  he  appeared  and  made 
defense.*'  This  section,  it  will  be  seen,  ap- 
plies to  proceedings  wherein  an  attachment 
has  been  sued  out  and  levied  upon  the  prop- 
erty of  the  defendant,  and  in  this  sort  of  pro- 
ceeding the  Legislature  has  provided  for  a 
rehearing  in  certain  cases  therein  mentioned, 
and  in  a  case  in  which  the  defendant  did  not 
appear  and  make  defense;  but  sections  14 
and  17,  c.  124,  which  are  applicable  to  the 
suit  here  for  the  specific  performance  of  a 
contract,  contain  no  such  language  as  "ap- 
pear and  make  defense,"  but  provide  that 
the  simple  appearance  of  the  defendants  de- 
feats their  right  to  file  a  petition  for  a  re- 
hearing of  the  cause.    This  question  Is  well 


presented  by  counsel  for  the  appellee,  where- 
in they  say:  "According  to  the  said  sections 
14  and  17  of  chapter  124,  the  simple  appear- 
ance of  the  defendants  in  the  case  at  or  be- 
fore the  rendition  of  the  decree  precludes 
them  from  this  remedy.  Were  It  otherwise 
this  strange  anomaly  would  exist:  A  non- 
resident defendant  could  appear  at  or  before 
the  rendition  of  the  decree,  and,  if  he  did 
not  make  defense,  he  then  could  have  the 
cause  reheard  within  five  years.  Whereas, 
If  a  resident  defendant  should  appear,  with- 
out any  process  at  all  against  him,  or  on  a 
defective  process,  or  on  a  defective  execntion 
of  a  process,  and  make  no  defense,  he  would, 
under  the  law,  be  absolutely  precluded  by  his 
appearance  from  any  right  to  have  the  case 
reheard  in  this  manner,  while  the  nonresident 
defendant,  though  he  appeared  In  exactly 
the  same  way,  would  have  such  remedy." 
I  think  that  the  appearance  which  was  en- 
tered by  the  defendants  precluded  them  from 
having  a  rehearing  of  the  cause. 

The  remaining  question  Is,  did  the  circuit 
court,  in  reversing  and  amending  the'  decree 
of  April  6,  1897,  cure  all  the  errors  therein, 
or  should  it  have  reversed  It  in  toto  and  dis- 
missed the  plaintlirs  bill?  This  involves 
the  question  as  to  whether  or  not  the  plain- 
tiff was  put  upon  proof  of  the  allegations  of 
his  bill  by  reason  of  the  denials  contained 
in  the  answer  of  Lynch,  administrator.  If 
this  answer  inured  to  the  benefit  of  the 
heirs,  then  the  plaintiff  was  called  upon  for 
such  proof;  otherwise  if  the  answer  did  not 
Inure  to  their  benefit. 

The  plaintiff  and  appellee  contends  that 
the  decisions  of  this  court  heretofore  ren- 
dered in  this  cause  upon  this  question  are 
res  adjudicata;  but  whether  this  Is  so  or 
not  we  will  not  decide,  because  It  is  imma- 
terial, since  we  hold  that  tiie  answer  of 
Lynch,  administrator,  does  not  inure  to  the 
benefit  of  the  heirs.  It  will  be  observed 
that  the  bill  Is  filed  for  the  specific  per- 
formance of  a  contract  between  the  plaintiff 
and  G.  D.  Camden,  deceased;  and  there  is 
no  allegation  therein  against  the  administra- 
tor, or  as  to  him,  except  the  averment  that 
he  was  appointed  and  qualified  as  such  ad- 
ministrator. And  the  only  reason  why  he 
was  made  a  party  was  because  the  bill  pray- 
ed for  alternative  relief;  that  Is,  It  prayed 
for  the  specific  performance  of  the  contract, 
and,  in  the  event  the  contract  could  not  be 
enforced,  then  that  there  be  decreed  to  Mm 
the  amount  which  he  claimed  to  have  paid 
for  the  land.  Had  it  not  been  for  this  alle- 
gation, seeking  to  charge  the  estate  of  Q.  D. 
Camden,  deceased,  with  this  debt,  his  ad- 
ministrator would  not  have  been  a  proper 
or  necessary  party  to  this  suit  This  suit 
could  have  been  for  the  specific  enforcement 
of  the  contract  alone,  in  which  event  the 
administrator  would  not  have  been  a  proper 
party.  The  interest  represented  by  the  ad- 
ministrator is  entirely  separate  and  distinct 
from  the  Interest  of  the  heirs.     I  am  not 
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nnmlndful  of  the  numerous  authorities  hold- 
ing that  where  a  Joint  defendant  answers  a 
bill,  and  by  proof  removes  the  matter  of 
equity  set  up  against  him  and  the  other  de- 
fendants, who  fail  to  answer,  there  will  be 
no  decree  against  the  defendants  so  failing 
to  answer.  But  this  is  where  the  interest 
of  the  parties  is  Joint,  and  where  the  equi- 
ties are  not  separate  and  distinct  But  a 
different  rule  prevails  where  the  interests 
of  the  defendants  are  not  Joint,  and  where 
the  bill  alleges  a  distinct  matter  of  equity 
against  the  party  failing  to  answer.  Here 
the  relief  sought  against  the  widow,  trustees, 
and  heirs  is  entirely  separate  and  distinct 
from  that  sought  against  the  administrator. 
One  was  a  decree  for  land,  and  the  other  a 
decree  for  money;  and  the  plaintiff,  if  no 
intervening  equity  had  occurred,  was  bound 
to  take  the  land,  and  not  the  money.  He 
could  not  get  both,  and  the  fact  that  they 
both  arose  out  of  the  same  transaction  makes 
no  difference.  Ferrell  could  have  sought 
either  separately.  The  defense  made  by  a 
defendant  can  only  go  to  the  separate  cause 
of  action,  and  the  relief  sought  against  him. 
"But  where  the  parties  are  not  Jointly  inter- 
ested, or  the  defense  is  merely  personal  to 
the  defendant  filing  the  answer,  an  answer 
filed  by  one  defendant  does  not  inure  to 
tbe  benefit  of  his  co-defendant"  Hogg's  Eq. 
Pro.  I  4^.  "A  Judgment  against  the  per- 
sonal representative  of  a  decedent  is  not 
even  prima  facie  evidence  of  the  debt  against 
the  heirs  of  such  decedent  And  in  a  suit 
brought  by  the  plaintiff  in  such  Judgment 
against  the  heirs  to  subject  the  real  assets 
descended,  such  Judgment  against  the  per- 
sonal representative  will  not  prevent  the 
heirs  from  relying  upon  the  statute  of  lim- 
itations as  a  bar  to  the  original  cause  of 
action  in  such  suit"  Saddler's  Adm'r  v. 
Kennedy's  Adm'r  et  al.,  26  W.  Va.  636; 
Broderick  v.  Broderick,  Bx'r,  etc.,  28  W.  Va. 
378;  Merchants'  Nat  Bank  v.  Good,  Adm'r, 
et  al.,  21  W.  Va.  45B.  "There  being  no 
privity  between  the  personal  representative 
and  tiie  party  to  whom  the  real  estate  has 
descended  or  been  devised,  a  Judgment 
against  such  personal  representative  is  not 
even  prima  facie  evidence  against  the  heir 
or  devisee."  Laidley  v.  Kline,  Adm'z,  8  W. 
Va.  218.  The  case  of  Findlay  v.  Ounnlng- 
bam,  53  W.  Va.  1,  44  S.  B.  472,  bears  no 
analogy  to  the  case  here.  That  case  was 
one  to  convene  the  creditors  of  the  decedent 
to  ascertain  the  debts  against  the  estate,  and 
to  subject  his  estate,  real  and  personal,  to 
tbe  payment  of  his  debts. '  The  court  held 
that  the  answer  of  an  administrator  plead- 
ing the  statute  of  limitations  to  a  demand 
against  the  estate  of  his  decedent  goes  to 
tbe  defense  of  both  the  personal  and  real 
assets,  and  therefore  inures  to  the  benefit  of 
the  heirs.  It  was  the  duty  of  the  adminis- 
trator to  defend  the  estate  against  all  debts, 
and  therefore  to  plead  th.e  statute  of  limita- 
tions;  and  when,  under  thia  plea,  the  debt 


was  defeated  as  to  the  personalty,  it  could 
not  be  asserted  against  the  realty,  because 
it  could  not  be  a  subsisting  debt  against  one 
estate,  and  not  against  the  other.  But  very 
different  where  a  suit  is  brought  to  specific- 
ally enforce  a  contract  made  w^th  the  de- 
cedent in  his  lifetime;  there  being  no  duty 
upon  the  personal  representative  to  defend 
such  suit  except  in  so  far  as  it  may  seek 
to  charge  the  estate  with  a  debt  in  the  event 
that  specific  performance  could  not  be  de- 
creed. 

In  the  case  of  Terry  v.  Fontaine,  88  Va. 
451,  2  S.  B.  743,  Judge  Lewis,  in  delivering 
the  opinion  of  the  court  held  that  the  an- 
swer of  the  administrator  inured  to  the  ben- 
efit of  his  codefendants,  but  cited  no  au- 
thority analogous  to  this  cause  to  support 
this  view,  and  did  not  refer  to  the  point 
except  to  say:  "A  sufiadent  answer,  how- 
ever, to  this  position,  is  that  the  bill  prayd 
that  the  administrator  be  made  a  defendant 
to  the  suit  and  that  he  be  required  to  an- 
swer the  allegations  of  the  bill  en  oath.  He 
did  answer,  denying  the  charges  of  fraud 
contained  in  the  bill;  and  it  would  be  with- 
out reason,  and  doubtless  without  a  prece- 
dent to  enter  a  decree  for  the  plaintiff 
against  t^ose  defendants  who  failed  to  an- 
swer, when  the  record  shows  he  is  not  en- 
titled to  a  decree."  But  this  suit  was  brought 
by  Terry  against  the  heirs  and  administra- 
tors of  Fontaine  and  his  sister,  Mrs.  Thomp- 
son; charging  that  after  the  contraction  of 
the  debt  Fontaine  bought  and  paid  for  sev- 
eral tracts  of  laQd,  and  caused  conveyan- 
ces thereof  to  be  made  to  his  sister,  with- 
out valuable  consideration  and  with  fraudu- 
lent Intent,  and  that  pursuant  to  a  decree  In 
another  suit  the  lands  had  been  sold  by  a 
special  commissioner  of  the  court  as  the 
lands  of  his  sister,  to  whom  he  had  had 
them  conveyed;  and  averring  that  the  lands 
in  reality  belonged  to  Fontaine*  and  as  such 
were  liable  to  the  satisfaction  of  plaintiffs 
Judgment;  that  both  Fontaine  and  his  sis- 
ter had  died;  and  that  since  the  rendition 
of  the  decree,  plaintiff  had  been  informed 
that  the  said  conveyances  had  been  fraud- 
ulently caused  to  be  made  as  aforesaid. 
And  the  prayer  of  the  bill  was  that  the  per- 
sonal representatives  and  heirs  be  made  par- 
ties defendant  and  required  to  answer;  that 
the  conveyances  be  set  aside;  that  the  land 
be  decreed  to  be  the  estate  of  Fontaine;  that 
the  special  commissioner  who  sold  the  same, 
and  who  had  collected  a  part  of  the  pur- 
chase money  and  taken  bonds  for  deferred 
payments,  be  enjoined,  etc.  All  of  the  de- 
fendants made  default  except  the  adminis- 
trator of  Mrs.  Thompson,  who  demurred  to 
the  bill,  and  also  answered.  Testimony  wai* 
taken,  and  at  the  hearing  the  bill  was  dls 
missed.  Therefore,  Inasmuch  as  the  special 
commissioner  had  sold  these  lands,  which 
were  charged  to  be  the  lands  of  Fontaine, 
as  the  property  of  Mrs.  Thompson,  and  had 
collected  part  of  the  purchase  money  and 
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taken  bands  for  the  deferred  payments,  tbli 
money  and  these  bonds,  if  not  Fontaine's, 
were  property  to  be  administered  by  the  ad- 
ministrator; and  be,  being  the  owner  there- 
of in  law,  was  required  to  defend  the  title 
thereto,  and  in  defending  the  title  as  ad- 
ministrator the  defense  would  necessarily 
also  be  for  the  benefit  of  the  heirs. 

After  careful  search  I  fail  to  find  a  single 
authority,  and  counsel  do  not  dte  any,  which 
holds  that  the  answer  of  an  administrator 
in  a  suit  for  the  specific  performance  of  a 
contract  inures  to  the  benefit  of  the  heirs, 
when  the  matter  of  equity  is  separate  and 
distinct,  as  it  is  in  this  case.  But  on  the 
contrary  the  doctrine  is  that,  for  the  answer 
of  one  codefendant  to  redound  to  the  ben- 
efit of  the  other,  their  interests  must  not  be 
separate  and  distinct  The  answer  of  one 
defendant  can  only  make  an  issue  for  an- 
other where  the  final  relief  sought,  in  its  na- 
ture, affects  all  the  parties  alike,  and  does 
not  apply  where  separate  and  distinct  re- 
lief is  sought  against  different  defendants, 
and  where  the  relief  sought  to  be  decreed  in 
no  wise  affects  other  defendants. 

The  decree  of  the  circuit  court  Is  affirmed. 


(57  W.  Va.  B76) 

THOMASSON  t.  SIMMONS  et  at. 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 

April  11,  1905.) 

JUSTICE  OF  THX  PEACE— OISOORTINnANCV  OF 

▲OTION. 

l.An  action  in  a  Justice's  court  is  not  dis- 
cdndnaed  from  the  mere  fact  that  no  orders  of 
continuance  or  other  orders  are  made  on  the 
docket  therein. 

2.  A  judgment  rendered  in  an  action  before  a 
justice  is,  on  a  writ  of  prohibition,  held  void. 
Then  a  second  judgment  is  rendered.  A  jperiod 
of  18  months  during  pendency  of  the  prohibition 
and  afterwards  elapses  between  the  two  judg- 
ments withont  any  order  in  the  action.  This 
does  not  work  a  discontinuance  of  the  action. 

(Syllabus  by  the  Court) 

Brror  to  Circuit  CJourt,  Roane  Ck)unty. 

Action  by  J.  B.  Thomasson,  committee, 
etc.,  against  Q.  B.  and  W.  S.  Simmons. 
Judgment  tor  defendants,  and  plaintiff  brings 
error.    Reversed. 

Schilling  &  Harper,  for  plaintiff  in  error. 
Walter  Pendleton,  for  defendants  in  error. 

BRANNON,  P.  As  will  appear  in  Simmons 
V.  Thomasson,  60  W.  Va.  656,  41  S.  E.  335, 
Thomasson  brought  action  before  a  Justice  of 
Curtis  district,  Roane  county,  against  O.  B. 
and  W.  S.  Simmons,  which  by  consent  was 
transferred  to  Spencer  district  for  trial  by 
the  justice  of  Curtis  district  who  issued  the 
process,  Kelly;  that  his  successor,  Justice 
Petty,  took  up  the  case,  and  entered  judg- 
ment for  the  plaintiff,  in  the  absence  of  the 
defendants;  that  a  prohibition  issued  against 
Che  judgment,  and  that  judgment  was  pro- 
hibited as  null  and  Told  by  the  decision  of 
this  court.    After  the  decision  by  this  court 


(supposably  in  conformity  to  Its  decision 
and  direction)  Justice  Petty  gave  notice  to 
the  defendants  to  appear  before  him  June 
80,  1902,  to  try  the  case^  and  on  that  date, 
the  defendants  not  appearing,  rendered  judg- 
ment for  plaintiff,  and  the  defendants  took 
an  appeal  to  the  circuit  court,  and  in  that 
court  on  a  motion  of  defendants  the  said  no- 
tice of  retrial  was  quashed,  and  the  action 
was  dismissed,  and  the  plaintiff  has  brought 
the  case  to  this  court 

The  claim  for  the  defendants  is  that  the 
action  was  discontinued  in  the  court  of  the 
justice,  and,  being  dead,  there  was  no  ac- 
tion to  try  or  in  which  to  give  judgment, 
and  that  the  judgment  Is  void.  What  is  a 
discontinuance,  technically  or  properly  speak- 
ing? At  one  time  the  pleadings  or  alterca- 
tions— ^that  is,  what  the  litigants  had  to  say 
against  each  other,  so  as  to  come  to  an  issue 
— ^were  by  word  of  mouth.  "During  this 
oral  altercation  a  contemporaneous  official 
minute  in  writing  was  drawn  up  by  one  of 
the  officers  of  the  court  on  a  parchment  roll, 
containing  a  transcript  of  all  the  different 
allegations  d  fact  to  the  issue  inclusive. 
And,  in  addition  to  this,  it  comprised  a  short 
notice  of  the  nature  of  the  action,  the  time 
of  the  appearance  of  the  parties  in  court, 
and  the  acts  of  the  court  itself  during  the 
progress  of  the  pleading.  These  chiefly  con- 
sisted of  what  were  called  the  'continuances' 
of  the  proceedings,  the  nature  of  which  was 
as  follows:  There  were  certain  purposes 
for  which  the  law  allowed  the  proceedings 
to  be  adjourned  or  continued  over  from  one 
term  to  another,  or  from  one  day  to  another 
in  the  same  term;  and  when  this  happened 
an  entry  of  such  adjournment  to  a  given  day 
and  of  its  cause  was  made  on  the  parch- 
ment roll;  and  by  that  entry  the  parties 
were  also  appointed  to  reappear  at  the  given 
day  in  court  Such  adjournment  was  called 
a  'continuance.'  Thus  the  award  of  the 
mode  of  trial  on  an  issue  tn  fact,  and  also 
the  adjournment  of  the  parties  to  a  certain 
day  to  hear  the  decision  of  the  court  on 
an  issue  in  law,  were  each  of  them  contin- 
uances, and  were  entered  as  such  on  the 
roll.  And  if  any  interval  or  Interruption 
took  place  without  such  an  adjournment  duly 
obtained  and  entered,  the  chasm  thus  oc- 
casioned in  the  progress  of  the  suit  was 
called  a  'discontinuance,*  and  the  cause  was 
considered  as  out  of  court  by  the  interrup- 
tion, and  was  not  allowed  afterwards  to  pro- 
ceed. The  official  minute  of  the  pleadings 
and  other  proceedings  thus  m|de  on  the 
parchment  roll  was  called  'the  record.* " 
Stephen  on  Pleading  p.  60;  S  Bl.  Com.  296. 
The  failure  to  see  to  these  "continuances'* 
produced  an  hiatus,  chasm,  or  break  in  the 
procedure,  into  which  the  case  fell.  At  one 
time  in  Virginia  failure  to  enter  in  the  court 
record  a  continuance  from  term  to  term 
passing  over  a  term,  wotted  a  discontinu- 
ance under  the  common-law  rule  above  giv- 
en.   Amis  y.  Koger,  7  Leigh,  22U    But  a 
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statute  now  makes  every  case  not  disposed 
of  by  express  order  of  record  stand  contin- 
ued, and  prevents  discontinuance.  Gillespie 
y.  Bailey,  12  W.  Va.  70,  29  Aul  Rep.  445; 
Bnster  v.  Holland,  27  W.  Ya.  611.  This  stat- 
ute applies,  I  take  it;  only  to  courts  of  rec- 
ord. But  the  law  of  discontinuance  applies 
to  courts  of  record  proceeding  according  to 
the  course  of  the  common  law  by  regular 
pleadings  and  procedure.  In  Justices*  courts 
there  are  no  formal  pleadings,  no  set  terms, 
no  rule  days,  and  there  is  no  reason  to  apply 
this  law  of  discontinuance.  We  are  dted  to 
Code  1899,  c.  60,  |  09,  providing  that  the 
Justice  may,  without  consent,  continue  the 
case,  after  return  of  summons,  not  over  sev- 
en days,  but  shall  not  exerdtfe  this  privi- 
lege at  any  other  time;  and  we  are  cited 
to  section  61,  providing  that  no  continuance 
shall  be  granted  for  a  longer  time  than  three 
months  after  the  return  of  the  summons 
served;  and  we  are  cited  tt>  4  Bncy.  PI.  & 
Prac  892,  986^  to  sustain  the  position  that, 
If  a  Justice  shall  continue  a  case  except  as 
statute  allows,  it  will  discontinue  the  case, 
and  any  Judgment  afterwards  given  in  it 
is  void.  Doubtless  this  is  good  law.  Why? 
Because  it  Is  affirmative  action  by  the  Jus- 
tice contrary  to  positive  law.  As  held  in 
Parsons  v.  Aultman,  Miller  &  Co.,  46  W.  Va. 
476k  31  S.  B.  936,  continuance  of  causes  by 
Justices  must  be  strictly  as  allowed  by  stat- 
ute, as  the  only  source  of  Jurisdiction  and 
procedure  is  the  statute.  18  Am.  &  Eng. 
Bncy.  L.  (2d  Ed.)  17,  37;  Stanton-Belmont 
Co.  V.  Case,  47  W.  Va.  779,  36  S.  B.  851; 
Johnston  v.  Hunter,  60  W.  Va.  67,  40  9.  B. 
448.  There  is,  however,  no  order  of  the  Jus- 
tice continuing  the  case— operating  to  end 
it.  Must  there  be  an  order  to  continue? 
And,  in  its  absence,  will  the  case  end?  That 
would  be  hurtful  in  practice.  This  suit 
simply  lay  dormant,  after  the  first  Judg- 
ment until  the  last,  for  about  18  months, 
without  any  action  by  the  Justice,  while 
the  prohibition  was  pending,  and  for  a  few 
months  after  its  final  decision  by  this  court 
No  action  of  the  Justice  discontinued  It  It 
was  not  ended  by  the  first  Judgment,  as  it 
was  held  void.  As  there  was  no  discon- 
tinuance, it  lay  waiting  for  Judgment,  like 
a  suit  in  the  circuit  court  And  we  think 
that  section  64,  c.  60,  Code  1899,  applies. 
It  says:  "No  acti<m  shall  be  discontinued  oil 
account  of  the  absence  of  the  Justice.  If 
he  fails  to  attend  on  the  return  day  of  the 
summons,  or  at  the  time  to  which  the  action 
stands  continued,  any  other  Justice  of  the 
same  county  may  attend  and  try  the  case, 
or  continue  it  for  not  exceeding  thirty  days; 
and  if  he  do  so  shall  make  and  sign  an 
entry  thereof  on  the  docket  of  the  absent 
Justice.  If  not  tried  or  continued  by  an- 
other Justice  as  af cvesaid,  it  shall  stand  ad- 
journed for  one  week;  and  so  on  from  week 
to  week  until  disposed  of.*"  This  section 
should  be  liberally  construed,  its  evident  in- 
tention being  to  save  actions  from  discon- 


tinuance. True,  that  section  says  that  if 
the  Justice  does  not  appear  the  action  shall 
stand  continued.  Must  that  fact  appear  by 
the  docket  that  day?  Who  is  to  make  the 
entry?  In  a  legal  view,  is  not  there  a  fail- 
ure of  the  Justice  to  appear  when  the  rec- 
ord is  silent?  Anyhow,  there  is  the  broad 
declaration  that  "no  action  shall  be  discon- 
tinued on  account  of  the  absence  of  the 
Justice,"  and  the  broad  provision  for  contin- 
uance from  week  to  week.  The  design  is 
to  save  cases  from  discontinuance  from  in- 
action. If  the  statute  does  not  apply,  still 
I  think  there  was  no  discontinuance.  It  is 
argued  by  the  counsel  f<Nr  plaintiff  that  tak- 
ing the  appeal  was  an  appearance,  gave  the 
circuit  court  Jurisdiction,  and  cured  prece- 
dent irregularity.  There  is  no  question  of 
Jurisdiction  in  that  court  But  we  cannot 
see  that  if  the  suit  was  dead  appeal  could 
revive  it.  If  not  defunct,  of  course,  the  ap- 
peal would  be  an  appearance,  and  cure  want 
of  service  of  process  in  the  Justice's  court. 
We  cannot  say  that  mere  failure  to  act  ends 
a  case.  It  cannot  be  said  that  a  case  may 
sleep  long  and  then  rise  up  for  Judgment  to 
the  surprise  of  defendant.  He  can  Enforce 
a  trial  or  nonsuit  and  protect  himself.  It 
is  in  being  until  ended  by  express  dismissal 
or  final  Judgment 

Therefore  we  reverse  the  Judgment;  and 
remand  the  case  to  the  circuit  court  for  trial. 


(57  W.  Va.  217) 

LOYD  V.  BLACKBURN  et  al.* 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  21,  1905.) 

BQUITT— INJUNCTION— TBBSP  ASS. 

A  court  of  equity  has  jurisdiction  to  enjoin 
the  cuttine  and  removal  of  timber  growing  upon 
the  plaintiff's  land,  if,  hi  the  bill  filed  for  that 

Eorpose,  it  is  clearly  averred  that  the  plaintiff 
as  good  title  to  the  land,  and  that  the  defend- 
ants cutting  and  removing  the  same  are  insol- 
vent; but,  if  the  insolvency  is  denied  by  the 
defendants,  the  injunction  will  be  dissolved  up- 
on motion,  unless  it  appears  from  the  evidence 
that  the  defenijants  are  insolvent. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  ConrU  Braxton  CiOun- 

ty. 

Bill  by  Orange  J.  Loyd  against  Frank 
Blackburn  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

W.  E.  Haymond  and  Dulin  &  Fox,  for  ap- 
pellant   Hines  &  Kelly,  for  appellees. 

SANDERS,  J.  On  the  2d  day  of  Novem 
her,  1899,  John  B.  Dunlap,  attorney  in  fact 
for  J.  H.  Holt  and  R.  B.  Holt,  executors  of 
H.  A.  Holt  deceased,  sold  to  George  W.  Hill 
all  the  merchantable  timber  standing  on  a 
tract  of  1,060  acres  of  land  lying  on  Cedar 
creek,  in  Braxton  county,  by  written  con- 
tract of  that  date,  in  which  it  was  stipu- 
lated that  the  timber  on  the  land  should  be 
manufactured  and  removed  by  Hill  or  bis 

*ReheArliis  denied. 
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assignees  within  three  years  from  the  date 
thereof,  at  the  expiration  of  which  time  all 
the  timber  remaining  on  the  land  should  re- 
vert to  the  parties  of  the  first  part  or  their 
assignees;  but  It  was  further  provided  that 
Hill  should  have  an  additional  year  in  which 
to  remove  the  manufactured  lumber  remain- 
ing on  the  land  at  the  expiration  of  the  three 
years,  and  whenever  any  hollow,  cove,  or 
parcel  of  said  land  should  be  cut  over,  and 
the  timber  removed  therefrom  within  the 
first  and  second  years,  such  portions  there- 
of should  revert  to  the  grantors.  On  the 
2d  day  of  July,  1900,  the  said  executors  of 
H.  A.  Holt,  deceased,  by  deed  of  that  date, 
conveyed  to  Homer  J.  Loyd  125  acres  of  said 
tract  of  1,050  acres  of  land,  subject,  how- 
ever, to  the  right  of  Hill  and  those  claiming 
imder  him,  to  remove  the  timber  therefrom, 
and  on  the  7th  day  of  May,  1903,  Homer  J. 
Loyd  conveyed  the  said  125  acres  of  land  to 
Orange  J.  Loyd,  the  plaintiff;  and  on  Octo- 
ber 9,  1901,  George  W.  Hill  sold  to  the  High- 
land Lumber  Company,  which  Is  composed 
of  the  defendants,  the  timber  remaining  on 
the  1,050-acre  tract  of  land.  Hill  having  pre- 
viously cut  some  of  the  white  oak  which  was 
suitable  for  making  staves,  the  Highland 
Lumber  Company  taking  the  timber  with  all 
the  rights  which  Hill  had,  under  his  con- 
tract, to  remove  the  same.  The  defendants 
not  having  removed  all  of  the  timber  from 
the  125-acre  tract  that  was  conveyed  to  the 
plaintiff  by  Homer  J.  Loyd  within  the  time 
stipulated  in  the  contract  between  Hill  and 
the  executors  of  H.  A.  Holt,  but,  after  that 
time,  having  proceeded  to  do  so.  Orange  J. 
Loyd  filed  his  bill  before  the  Judge  of  the 
circuit  court  of  Braxton  county,  setting  up 
that  the  defendants  had  cat  over  and  remov- 
ed the  timber  from  said  tract,  and  that  un- 
der the  contract  between  Hill  and  Holt* b 
executors  it  reverted  to  the  executors,  and 
was  transferred  to  him  by  bis  deed  to  said 
land,  and  also  claiming  that  the  defendants 
had  forfeited  their  right  to  remove  the  tim- 
ber by  allowing  the  time  within  which  they 
should  do  so  to  elapse,  and  praying  for  an 
Injunction  restraining  the  defendants  from 
cutting  and  removing  the  timber.  The  in- 
junction was  granted,  and  was  afterwards, 
on  motion  of  the  defendants,  dissolved,  from 
which  order  of  dissolution  plaintiff  applied 
for  and  obtained  an  appeal  and  supersedeas. 
There  is  no  controversy  between  the  par- 
ties as  to  the  construction  of  the  several 
deeds  and  contracts,  except  to  that  part  of 
the  contract  made  between  Hill  and  Holt's 
executors,  which  refers  to  the  reversion  of 
the  timber  after  the  land  had  been  cut  over; 
but  the  defendants  contend  that  under  the 
contract  they  were  entitled  to  remove  all 
the  timber  therefrom,  and  also  they  admit 
that  they  did  not  remove  the  timber  from 
this  land  within  the  time  required  by  the 
contract,  but  claim  that  an  extension  of 
time  was  given  them  by  Homer  J.  Loyd,  the 
plaintiff;  and  that  he  is  now  estopped  to  set 


up  a  forfeiture  of  this  timber  by  reason  of 
its  not  having  been  removed  within  the  time 
stipulated  that  it  should  be  done. 

The  first  question  that  presents  itself  for 
consideration  is,  has  a  court  of  equity  Juris- 
diction to  entertain  this  suit,  it  being  brought 
for  the  sole  purpose  of  enjoining  the  cutting 
and  removing  of  timber.  This  court  has 
repeatedly  held  that  a  court  of  equity  will 
not  enjoin  a  mere  trespass  to  real  property 
when  the  bill  does  not,  on  its  face,  clearly 
aver  good  title  in  the  plaintiff,  nor  even  then, 
as  a  general  rule,  where  the  injury  complain- 
ed of  is  not  destructive  of  the  inheritance. 
or  that  which  gives  it  its  chief  value;  or  Is 
not  irrepar{ible,  but  is  susceptible  of  com- 
plete pecuniary  compensation,  for  which  the 
injured  party  can  obtain  adequate  satisfac- 
tion in  the  ordinary  courts  of  law;  but  a 
court  of  equity  will  enjoin  a  mere  trespass 
to  real  property  where  good  title  is  alleged, 
and  it  Is  also  alleged  in  the  bill  that  the  tres- 
passer is  insolvent,  because  in  such  case  the 
party  could  have  no  adequate  remedy  at 
law.  And  the  authorities  hold  that  the  cut- 
ting of  growing  timber  will  not  be  enjoined 
unless  the  bill  clearly  shows  good  title  in  the 
plaintiff,  and  that  the  wrongdoer  is  insol- 
vent, except  when  the  cutting  thereof  would 
amount. to  the  destruction  of  the  very  sub- 
stance of  the  estate,  or  where  the  timber  is 
of  some  peculiar  value  to  the  plaintiff. 
There  Is  nothing  to  show  that  the  timber  is 
of  the  very  substance  of  the  freehold,  but, 
on  the  contrary,  when  the  plaintiff  purchased 
the  125-acre  tract  of  land  he  did  so  knowing 
that  the  defendants  had  title  to  the  timber 
thereon,  and  also  had  a  given  time  within 
which  to  remove  the  same.  In  fact,  there  is 
no  attempt  to  show  that  the  cutting  and  re- 
moval of  the  timber  from  this  tract  of  land 
would  amount  to  the  destruction  of  the  sub- 
stance of  the  estate,  or  that  it  has  any  pe- 
culiar value  to  the  plaintiff.  The  bill  avers 
that  the  plaintiff  has  title  to  the  said  tract  of 
125  acres,  and  in  fact  this  is  not  denied  by 
the  defendants,  but  the  plaintiff  claims  that 
the  defendants  have  forfeited  their  right  to 
cut  and  remove  the  timber  from  said  tract  of 
land  for  the  reason  that  they  did  not  do  so 
within  the  time  required  by  the  contract; 
and  the  bill  shows  that  the  defendants  claim 
title  to  the  timber;  but  whether  this  con- 
troversy as  to  the  title  to  the  timber  would 
be  a  sufiicient  ground  upon  which  to  deny 
equitable  Jurisdiction  it  is  not  necessary  to 
decide,  for  the  reason  that  the  insolvency  of 
the  defendants  is  averred,  and,  it  being  a 
material  and  necessary  allegation,  it  is  in- 
cumbent upon  the  plaintiff  to  prove  it,  which 
he  has  wholly  failed  to  do.  He  has  shown 
that  some  of  the  defendants  are  nonresi- 
dents of  this  state,  but  also  the  evidence 
shows  that  some  of  the  defendants  are  res- 
idents of  this  state,  and  own  property  here, 
and  it  is  also  clearly  shown  that  the  High- 
land Lumber  Company,  which  is  composed 
of  the  defendants,  is  solvent  in  this  state. 
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McMillan  v.  Ferrell,  7  W.  Va.  229;  Obx  t. 
Douglass,  20  W.  Va.  176;  Schoonover  t. 
Bright,  24  W.  Va.  698;  Cresap  v.  Kemble, 
26  W.  Va.  603:  Watson  v.  Ferrell.  34  W.  Va. 
406,  12  S.  EI  724;  Lazzell  v.  Gar  low,  44  W. 
Va.  466,  90  S.  E.  171;  Farland  t.  Wood,  85 
W.  Va.  458,  14  S.  E.  140;  Burns  t.  Mearna, 
44  W.  Va.  744,  80  S.  E.  112.  Applying  the 
doctrine  laid  down  in  the  foregoing  cases  to 
the  case  In  hand.  It  Is  clear  that  a  court  of 
equity  has  no  Jurisdiction. 

The  defendants  claim  that,  before  the  time 
within  which  they  had  to  cut  and  remove 
this  timber  liad  expired,  they  were  granted 
an  extension  of  time  by  Homer  J.  Loyd  and 
the  plaintiff,  and,  if  the  time  had  not  been 
extended  by. them,  that  they  would  have  re- 
moved the  timber  within  the  time  required 
by  the  contract  To  decide  this  question 
calls  for  a  decision  of  the  case  upon  the  mer- 
ItB^  and,  as  equity  has  no  Jurisdiction,  it  is 
not  proper  to  deal  with  the  merits  of  the 
controversy. 

The  order  of  the  Judge  of  the  circuit  court 
dissolving  the  injunction  la  affirmed. 


(57  W.  Va.  542) 

LEWIS  v.  PRICHARD  et  al.* 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  11,  1Q05.) 

AFPEAL— ACCOTTNTING—BBVIBW   OF   DEOBBB^ 
BEVEBSAIi— PBOCEDUBE. 

Where  the  circuit  court  sustains  exceptions 
to  a  report  of  a  commissioner  stating  an  intri- 
cate account,  composed  of  many  items,  and  re- 
states the  account,  and  enters  a  decree  accord- 
ing to  such  restatement,  and  upon  an  appeal 
from  such  decree  this  court  finds  that  both  the 
statement  of  the  account  by  the  commissioner 
and  the  restatement  thereof  by  the  lower  court 
are  materially  erroneous  as  to  many  of  the 
items  thereof,  this  court  will  announce  the  prin- 
ciples governing  the  statement  of  such  account, 
reverse  the  decree  of  the  lower  court,  sustain 
the  exceptions  to  the  report  of  the  commis- 
sioner in  so  far  as  the  report  is  in  conflict  with 
the  principles  announced  by  this  court,  set  aside 
the  report,  and  remand  the  cause  to  be  further 
proceeded  with,  and  with  directions  to  recommit 
the  cause  to  a  commissioner  to  restate  the  ac- 
count in  accordance  with  the  principles  an- 
nounced by  this  court 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  R.  A.  Lewis  against  R.  H.  Prichard 
and  others.  Decree  for  plaintiff,  and  de- 
fendants appeal.    Reversed. 

Campbell,  Holt  &  Duncan,  for  appellants. 
Vinson  &  Thompson  and  McComas  &  North- 
cott,  for  appellee. 

COX,  J.  This  cause  was  before  this  court 
on  a  former  appeal.  The  decision  on  the 
former  appeal  is  reported  in  50  W.  Va.  239, 
40  S.  B.  347.  The  nature  of  the  contract  In- 
volved, and  a  sufficient  statement  of  the 
cause  up  to  the  time  of  that  decision,  are 
contained  in  the  opinion  of  the  court,  and 
need  not  be  repeated  here.    The  contract  in- 

^Behaarlng  denied. 


volved  provided  that  Lewis  &  Co.  was  to 
furnish  to  Crane  &  Co.  certain  timber,  and 
to  drift  it  to  the  mouth  of  Guyandotte  river, 
at  the  prices  specified  in  such  contract  The 
firm  of  Lewis  &  Co.  was  composed  of  R.  H. 
Prichard  and  R.  A.  Lewis.  R.  H.  Prichard 
was  also  a  member  of  the  firm  of  Prichard 
&  Brubaker  and  of  the  firm  of  Prichard  & 
Co.  These  firms  and  Prichard  as  an  indi- 
vidual were  also  engaged  in  furnishing  tim- 
ber to  Crane  &  C>o.  Lewis  was  not  Inter- 
ested In  any  of  these  dealings,  except  the 
dealings  of  Lewis  &  Co.  Crane  &  Oo.  was  a 
corporation.  By  an  arrangement  between 
Lewis  and  Prichard,  Prichard  was  to  at- 
tend to  the  measuring  of  the  timber  of  Lew- 
is &  Co.  at  the  mouth  of  the  Guyandotte,  and 
collect  therefor.  Lewis  superintended  the 
work  of  getting  out  the  timber  and  drifting 
it  to  the  mouth  of  Guyandotte.  Instead  of 
Prichard  measuring  the  timber  and  collect- 
ing therefor  in  person,  the  firm  of  Prichard 
&  Brubaker,  for  the  most  part,  attended  to 
those  duties  for  the  firm  of  Lewis  &  Co.,  with 
the  acquiescence  .of,  or  at  least  without  dis- 
sent from,  Lewis  to  that  manner  of  con- 
ductlQg  the  business.  Crane  &  Co.  kept  on- 
ly one  account  for  the  transactions  by  it  with 
all  these  firms  and  with  R.  H.  Prichard  as 
an  individual,  and  that  account  was  kept  in 
the  name  of  R.  EL  Prichard.  A  statement 
from  the  books  of  Crane  &  Co.  is  filed  with 
the  testimony,  and  will  be  referred  to  as  the 
books  of  Crane  &  Co.  No  books  were  kept 
by  Lewis  of  the  business  of  Lewis  &  Co. 
The  only  books  kept  of  the  transactions  of 
Lewis  &  Co,  were  those  kept  by  Prichard  & 
Brubaker,  In  which  an  account  with  Lewis 
&  Co.  appears.  A  statement  from  these 
books  is  filed  with  the  testimony,  and  will 
be  referred  to  as  the  books  of  Prichard  & 
Brubaker.  The  manner  of  keeping  these 
books,  or  the  failure  to  keep  proper  books, 
has  led  to  much  confusion  and  no  small  de- 
gree of  uncertainty  in  the  settiement  of  the 
accounts  between  Lewis  &  Oo.  and  Crane 
&  C3o.  The  contract  between  Lewis  &  Co. 
and  Crane  &  Co.  bears  date  the  22d  day  of 
August,  1895.  There  were  previous  con- 
tracts, but  they  are  not  Involved.  The  con- 
tract of  August  22,  1895,  In  most  of  Its  ma- 
terial features,  was  construed  by  the  former 
decision.  After  this  cause  was  remanded,  it 
was  again  referred  to  a  commissioner  to 
state  and  settle  the  accounts  between  Lewis 
&  Co.  and  Crane  &  Co.,  and  the  commission- 
er reported  a  balance  in  favor  of  Crane  & 
Co.  against  Lewis  &  Co.  of  $2,061.85.  The 
report  of  the  commissioner  was  excepted  to 
by  Lewis  and  the  creditors  of  Lewis  &  Co.. 
and  the  court  sustained,  in  most  part,  the 
exceptions,  and  restated  the  account,  and 
found  an  Indebtedness  in  favor  of  Lewis  & 
Co.  against  Crane  &.  Oo.  of  $33,587.85,  and 
decreed  the  payment  thereof  by  Crane  &  Co. 
to  receivers  appointed  for  the  purpose. 
From  this  decree  Crane  A  Co.  appealed. 
In  considering  the  intricate  questions  aris- 
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Ing  in  the  settlement  of  this  account  upon 
the  testimony  and  mass  of  documentary  evi- 
dence, we  are  presented  with  no  new  ques- 
tions of  law.  In  order  to  determine  the  cor- 
rectness of  the  decree  of  the  lower  court, 
and  In  order  to  determine  what  decree 
should  have  been  entered  by  that  court,  It 
Is  necessary  for  us  to  pass  upon  the  princi- 
ples Involved  In  the  statement  of  the  Items 
of  the  account  In  doing  this,  we  must  keep 
in  mind  the  former  decision,  and  the  law 
casting  the  burden  of  proof  as  beti^een  the 
parties. 

The  first  contention  is  in  regard  to  the 
basis  of  charge  against  Crane  &  Go.  Lewis 
&  Co.  claims  that  the  9,000  logs  on  the  banks 
of  Big  Ugly  creek  mentioned  in  the  opinion 
delivered  upon  the  former  appeal  should  be 
charged  for  at  the  contract  price  of  seven 
cents  per  cube,  averaging  the  logs  at  33 
cubes  each  (less  1,300  of  said  logs  not  deliv- 
ered), regardless  of  whether  the  7,700  logs 
were  ever  delivered  at  the  mouth  of  Quy- 
andotte  or  not  Crane  &  Co.  contends  that 
It  is  only  liable  to  be  charged  with  the  logs 
actually  delivered  and  remeasured  at  the 
mouth  of  Guyandotte.  The  dealings  under 
the  contract  are  at  an  end.  Final  settle- 
ment between  the  parties  Is  all  that  remains. 
What  is  the  true  basis  of  charge  against 
Crane  &  Co.?  Under  the  opinion  delivered 
by  Judge  BRANNON  on  the  former  appeal, 
we  are  not  left  In  doubt.  We  quote  there- 
from as  follows:  '*In  January,  1897,  there 
were  delivered  by  R.  A.  Lewis  &  0>.  on  the 
banks  of  Big  Ugly  creek  nine  thousand  logs, 
which  were  measured,  accepted,  and  brand- 
ed with  "B.  L.,'  which  by  the  contract  was  to 
be  regarded  the  brand  of  Crane  &  Co.;  and, 
by  the  contract  title  in  these  logs  thereupon 
vested  In  Crane  &  Co.,  and  It  became  liable 
to  account  therefor  to  Lewis  &  Co.  at  seven 
cents  per  cubic  foot  No  account  of  these 
logs  was  taken  In  the  commissioner's  account 
between  Lewis  &  Co.  and  Crane  &  Co.  No 
statement  appears  including  these  logs  to 
the  credit  of  Lewis  &  Co.,  and  debit  of 
Crane  &  Co.  showing  how  much  was  deb- 
ited to  Crane  &  Co.  on  their  account  and 
what  payments  were  made  thereon.  The 
commissioner  was  asked  to  report  whether 
the  seven  cents  per  cube  payable  under  the 
contract  for  timber  delivered  on  the  banks 
of  Big  Ugly  creek  had  ever  been  paid,  and 
he  responded  that  It  had  not  been  paid  In 
strict  conformity  with  the  terms  of  the  con- 
tract' but  that  he  was  of  opinion  that  the 
advancements  made  from  time  to  time  by  0. 
Crane  &  Co.  were  a  substantial  compliance 
with  the  terms  of  said  contract'  •  ♦  • 
An  account  should  be  taken  of  those  logs  at 
the  price  of  seven  cents  per  cubic  foot  Any 
advancements  or  payments  made  by  Crane 
&  Co.  to  the  actual,  separate  use  of  the  firm 
of  LevTis  &  Co.  should  be  credited  to  Crane 
&  Co.  The  contract  put  upon  Lewis  &  Co. 
the  duty  not  merely  of  putting  logs  on  the. 
banks  of  Big  Ugly  creek,  but  of  rafting  and 


drifting  to  the  mouth  of  Guyan  river.  If 
Lewis  &  Co.  failed  to  drift  any  of  these  logs, 
they  could  claim  nothing  for  logs  not  drifted, 
neither  the  seven  cents  nor  three  and  a  half 
specified  In  the  contract  But  Crane  &  Go. 
took  upon  themselves  the  duty  of  rafting 
and  drifting,  owing  to  the  inability  of  Lewis 
&  Co.  to  do  so,  and  for  such  as  Crane  &,  Oo. 
drifted  at  their  expense  that  company  would 
be  liable  to  pay  Lewis  &  Co.  only  the  seven 
cents  per  cube,  but  nothing  for  drifting. 
For  such  as  were  drifted  by  the  receiver 
and  accepted  by  Crane  &  Co.,  Crane  &  Co. 
would  be  liable  for  both  the  seven  and  three 
and  a  half  cents  spoken  of  in  the  contract 
It  must  be  remarked  that  the  contract  gives 
Crane  &  Co.  the  right  of  remeasurement  at 
the  mouth  of  Guyandotte  for  the  correction 
of  the  preliminary  measurement  made  for 
the  purpose  of  the  advancement  of  seven 
cents  per  cube  on  the  banks  of  Big  Ugly 
creek,  and  also  gives  right  of  sapping  old 
logs  and  deduction  for  defective  logs." 

A  further  provision  of  the  contract  is  as 
follows:  "And  the  said  B.  S.  Lewis  and 
Company  Is  to  and  hereby  agrees  to  stand 
good  for  such  deductions  and  for  all  loss  of 
logs  by  sinking,  by  floods  or  otherwise,  at 
the  same  price  paid  for  same  as  hereinbefore 
set  forth."  It  Is  clear  that  the  tltie  to  the 
timber  passed  to  Crane  &  Co.  when  deliv- 
ered upon  the  banks  of  Big  Ugly  creek,  but 
it  Is  equally  clear  that  Crane  &  Co.  was 
only  required  to  pay  upon  final  settlement 
for  the  timber  which  was  actually  delivered 
under  the  contract  at  the  mouth  of  Guy- 
andotte, according  to  remeasurement  there 
made.  The  previous  payments  or  advance- 
ments made  upon  first  measurement  on  the 
banks  of  Big  Ugly  creek,  if  any,  were  to 
be  reckoned  with,  and  the  balance  ascertain- 
ed according  to  remeasurement  at  the  mouth 
of  the  Guyandotte.  The  loss  by  sinking, 
floods,  or  otherwise,  as  well  as  by  deductions 
under  the  contract  was  to  be  borne  by 
Lewis  &  Co.  This  being  true,  the  proper 
charge  against  Crane  &  Co.  for  timber  under 
the  contract  Is  the  amount  of  timber  deliv- 
ered at  the  mouth  of  the  Guyandotte  river 
according  to  the  remeasurement  made  under 
the  terms  of  the  contract  at  the  prices  pro- 
vided by  the  contract  for  delivering  on  the 
banks  of  Big  Ugly  creek,  and  for  drifting 
to  the  mouth  of  the  Guyandotte,  less  only 
the  price  of  drifting  that  part  thereof  drift- 
ed by  Crane  &  Co.  The  whole  amount  of 
timber  delivered  and  remeasured  at  the 
mouth  of  the  Guyandotte  consisted  of  three 
deliveries— one  by  Lewis  &  Co.,  one  by 
Crane  &  Co.,  and  one  by  the  receiver— as 
shown  by  the  evidence  and  as  reported  by 
the  commissioner.  These  are  the  only  de- 
liveries with  which  Crane  &  Oo.  can  be 
charged  in  the  final  settlement  An  addi- 
tional sum  of  one-half  cent  per  cube  on  all 
the  timber  delivered  and  remeasured  at  the 
mouth  of  the  Guyandotte  should  be  chai^ 
ged  against  Crane  &  Co.  by  reason  of  the 
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private  understanding  between  It  and  Prich- 
ard  referred  to  In  the  former  opinion^  and 
which  is  not  left  open  under  that  declalon. 

It  iB  contended  that,  because  Crane  &  Go. 
took  charge  of  the  drifting  of  part  of  th% 
timber  upon  the  inability  of  Lewis  &  Oo.  to 
carry  on  that  work,  the  part  of  the  contract 
proYiding  that  Lewis  &,  Co.  should  bear  the 
loss  of  timber  by  sinking,  floods,  and  other- 
wise was  abrogated,  and  that  therefore  Crane 
&  Co.  became  liable  for  such  loss.  There  is 
no  eyidence  of  negligence  or  fraud  on  the 
part  of  Crane  &  Co.  as  to  the  timber  which 
It  took  charge  of  for  the  purpose  of  drifting. 
If  Lewis  &  Co.  were  unable  to  drift  the 
timber  according  to  contract,  then  it  was  the 
duty  of  Crane  &  Co.  to  lessen  the  injury 
caused  by  such  failure  as  much  as  could 
reasonably  be  done.  If  in  so  doing  it  took 
charge  of  part  of  the  timber  for  the  purpose 
of  drifting  it  (whether  with  or  without  the 
consent  of  Lewis  &  Co.  is  immaterial),  then. 
In  the  absence  of  any  eyid^ce  of  negligence 
or  fraud,  it  could  not  be  held  liable  for  loss 
of  timber  by  sinking,  floods,  or  otherwise. 

We  will  now  consider  the  subject  of  cred- 
its to  Crane  &  Co.,  and  in  doing  this,  for 
couTenlence,  we  will  consider  the  items  of 
credit  allowed  and  refused  by  the  commis- 
sioner, as  these  include,  we  believe,  all  items 
of  credit  claimed  by  Crane  &  Co.  First  as 
to  the  items  allowed:  "By  cash  acknowl- 
edged In  contract,  13,000.^'  This  item  is  re- 
ceipted for  in  the  contract  of  August  22, 
3895,  and  should  be  allowed.  "By  drifting, 
three  and  one-half  cents  per  cube,  $1,442. 
70.'*  This  item  is  met  by  what  we  have 
■aid  in  relation  to  the  charges  against  Crane 
A  Co.  The  items,  "By  rope,  cash,  etc., 
$88,89;'»  "By  cash  to  Strupe,  $100;"  "By 
boomage,  $817.68;*'  "By  picking  up  logs, 
$e70.75f'  "By  boomage,  $599.68;"  "By  pick- 
ing up  logs,  $24.44;"  "By  picking  up  logs, 
$47050;"  **By  cash  to  Farley,  $59.93"— we 
think,  are  fully  established  by  the  evidence, 
and  should  be  allowed.  Many  .of  them  are 
not  seriously  contested  In  the  argument  of 
counsel. 

The  item,  "By  16  drafts  and  checks,  $16,- 
050,"  is  seriously  contested.  One  of  these  is 
In  form  a  note,  but  we  shall  refer  to  all  ^  of 
them  as  drafts  and  checks,  following  the 
description  of  the  commissioner.  These  16 
drafts  and  checks  were  drawn  on  Crane  & 
Co.,  excepting  2  which  were  drawn  by  Crane 
A  Co.  All  were  payable  to  Levris  &  Co., 
and  indorsed  by  Lewis  &  Co.,  and  paid  by 
Orane  &  Co.  Two  of  them  were  drawn  by 
R.  A.  Lewis  &  Co.,  1  by  Prichard  &  Bru- 
baker,  and  11  by  R.  H.  Prichard.  Some  of 
these  drafts  and  checks  do  not  imply  on 
their  faces  a  credit  to  Crane  Se  Co.  against 
Lewis  &  Co.  by  payment  of  them.  But  they 
may  be  explained  by  evidence  aliunde.  It 
Is  competent  to  show  by  extraneous  evidence 
that  these  drafts  and  checks  were  drawn 
for  the  benefit  of  Lewis  &  Co.,  and  that 
the  payment  thereof  by  Crane  &  Cb.  was  for 


f  the  benefit  of  Lewis  &  Co.,  and  that  Lewis 
&  Co.  received  the  actuai  benefit  of  such 
payment  Witness  Smith,  bookkeeper  of 
Prichard  &  Brabaker,  who  kept  the  account 
between  that  firm  and  Lewis  &  Co.,  testi- 
fies that  the  indorsements  of  Lewis  &  Co. 
on  tbese  drafts  and  checks,  were  not  accom- 
modation indorsements,  and  in  effect,  fur- 
ther, that  Lewis  &  Co.  received  the  money 

.  on  the  several  drafts  drawn  on  Crane  & 
Co.,  commencing  in  the  month  of  August, 
1895,  and  ending  in  April,  1896,  during  which 
period  these  drafts  and  checks  were  drawn. 
He  further  testifies  that  the  money  received 
from  these  drafts  was  paid  out  not  later 
than  a  week  from  the  time  it  was  received. 
Witness  Kohlsaat,  bookkeeper  for  Crane  & 
Co.,  testifies  that  Lewis  &  Co.  received  the 
benefit  of  these  drafts  and  checks.  There 
Is  no  evidence  to  the  contrary.  This  evi- 
dence, taken  with  the  facts  and  circumstan- 
ces appearing.  Is  sufficient  to  establish  a 
credit  to  Crane  &  Co.  against  Lewis  &  Co. 
for  these  16  drafts  and  checks,  and  this 
Item   should  be  allowed. 

The  item,  "By  cash,  $346,"  Is  made  up  of 
cash  payments  to  R.  H.  Prichard  by  Crane 
&  Co.,  excepting  $1  paid  by  Kohlsaat  to  Fry. 
Kohlsaat  testifies  that  these  payments  were 
made  to  Prichard.  Prichard  is  charged  with 
them  on  the  books  of  Crane  &  Co.,  but  this 
witness  cannot  say  that  these  payments 
were  made  or  applied  to  the  use  and  benefit 
of  Lewis  &  06.  Prichard's  testimony  is 
taken,  and  he  does  not  say  that  they  vrere 
so  made  or  applied,  and  we  fail  to  find  any 
testimony  which  shows  with  any  degree  of 
certainty  that  they  were  so  made  or  ap- 
plied. The  $1  to  Fry  does  not  appear  to 
have  been  paid  for  the  use  of  Lewis  &  Co., 
but  to  one  of  Lewis*  men.  Therefore  this 
item  should  not  be  allowed. 

The  next  item  for  consideration  is,  "By  28 
drafts,  $591.89."  These  drafts  are  filed  by  wit- 
ness Smith  with  his  testimony,  as  being  omit- 
ted from  his  former  statement  Twenty-six  of 
these  drafts  were  drawn  by  R.  A.  Lewis,  one 
by  R.  A.  Lewis  &  Oo.  and  one  by  R.  H.  Prich- 
ard. All  were  drawn  on  R.H.  Prichard.  Smith 
testifies  that  they  were  paid  -by  Crane  &  Co. 
on  the  timber  under  the  contract  of  August 
22,  1895.  These  drafts  were  drawn  between 
the  24th  of  March  and  the  22d  of  April,  1897. 
They  were  drawn  and  accepted  about  a  year 
after  the  16  drafts  and  checks  above  men- 
tioned were  drawn.  Smith  testifies,  as  we 
have  stated,  that  the  money  from  the  16 
drafts  and  checks  was  paid  out  not  later 
than  a  week  after  It  was  received.  We  find 
no  charges  on  the  books  of  Crane  &  Co.  cor- 
responding in  amount  to  these  28  drafts,  but 
we  do  find  charges  larger  in  amount  about 
the  dates  of  the  acceptance  of  these  drafts 
by  Prichard.  The  testimony,  taken  with  the 
books,  is  sufficient  to  establish  a  credit  for 
these  28  drafts  to  Crane  &  Co.,  and  this  item 
should  be  allowed. 
The  two  remaining  Items  allowed  by  the 
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commissioner  are  "By  note  paid  Patton  Mill- 
ing Co.,  $250,"  and  "By  note  paid  Reed  Pee- 
bles, $1,112.44:.**  These  were  payments  on 
notes  made  by  Lewis  &  Co.  The  first  pay- 
ment was  on  February  13,  1896,  and  the  sec- 
ond on  March  2,  1896.  According  to  the  evi- 
dence of  witness  Smith,  these  payments  were 
made  by  Prlchard  &  Bnibaker  with  money 
furnished  by  Crane  &  Co.  These  payments 
appear  on  the  books  of  Prlchard  &  Brubaker 
'n  the  account  with  Lewis  &  Co.  The  books 
of  Orane  &  Co.  show  no  charges  correspond- 
ing In  amount  to  these  payments,  but  do 
show  charges  for  a  number  of  the  16  drafts 
and  checks  above  mentlohed  near  the  date 
of  these  payments.  The  funds  derived  from 
some  one  or  more  of  the  16  drafts  and  checks 
above  mentioned  may  have  been  used  In 
making  these  payments.  We  cannot  say  that 
these  funds  were  not  so  used.  Smith  only 
says  that  these  payments  were  made  with 
funds  furnished  by  Crane  &  Co.  These  two 
items  are  not  sufficiently  established,  and 
should  not  be  allowed. 

We  will  now  consider  the  items  refused 
by  the  commissioner.  The  first  item  re- 
fused Is  the  draft  for  $2,000  of  August  7, 
1895,  drawn  by  Lewis  &  Co.  on  Crane  &  Co. 
This  draft  Is  prior  to  the  date  of  the  con- 
tract of  August  22,  1805.  There  were  pre- 
vious dealings  between  these  parties.  The 
contract  of  August  22,  1895,  acknowledged 
receipt  of  $3,000  by  Lewis  &  Co.  from  Crane 
&  Co.,  and  this  Is  the  first  Item  of  credit 
above  mentioned.  There  Is  some  testimony 
tending  to  show  that  the  terms  of  the  con- 
tract of  August  22,  1895,  were  agreed  upon 
some  days  before  the  contract  was  reduced 
to  writing  and  signed.  It  does  not  appear 
that  Crane  &  Co.  Is  entitled  to  a  credit  for 
this  $2,000  draft  in  addition  to  the  $3,000 
mentioned  in  the  contract.  The  other  Items 
refused  by  the  commissioner,  in  our  Judg- 
ment, were  properly  refused. 

Interest  on  cash  advancements  should  be 
allowed  as  provided  by  the  contract  until 
the  timber  delivered  at  the  mouth  of  Guy- 
andotte,  at  the  contract  prices,  equaled  the 
amount  of  the  advancements.  Upon  the  final 
settlement  of  the  accounts  between  these 
parties,  and  the  ascertainment  of  the  bal- 
ance due  either  way.  Interest  should  be  al- 
lowed on  such  balance  from  the  cessation  of 
the  dealings  under  the  contract;  that  is, 
from  the  delivery  and  remeasurement  of  the 
last  timber  delivered  by  the  receiver.  This 
seems  to  us  equitable  upon  the  question  of 
interest 

In  view  of  what  we  have  said,  it  Is  un- 
necessary for  us  to  take  up  seriatim  the 
many  exceptions  to  the  commissioner's  re- 
port The  statement  of  the  account  by  the 
commissioner  and  the  restatement  thereof 
by  the  court  are  materially  erroneous,  and 
the  decree  must  be  reversed,  and  the  excep- 
tions to  the  report  sustained,  in  so  far  as  the 
report  is  in  confiict  with  the  principles  an- 


nounced in  this  opinion  and  the  report  set 
aside. 

For  the  reasons  stated,  the  decree  of  the 
circuit  court  of  Cabell  county  entered  in 
this  cause  on  the  9th  day  of  January,  1904, 
is  reversed,  and  the  exceptions  to  the  report 
of  the  commissioner,  Thomas  R.  Shepherd, 
are  sustained  In  so  far  as  said  report  Is  In 
conflict  with  the  principles  announced  In  this 
opinion,  and  said  report  Is  set  aside,  and 
this  cause  Is  remanded  to  the  circuit  court 
of  Cabell  county  to  be  further  proceeded 
with,  and  with  directions  to  recommit  the 
cause  to  a  commissioner  to  state  and  settle 
the  accounts  between  Lewis  &  Co.  and  Crane 
&  Co.  according  to  the  principles  announced 
in  this  opinion. 

(97  W.  Va.  699) 

BRADLBY  v.  LONG. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

AprU  25,  1905.) 

OmOV  JUDGMENT— WHEN  FINAIi— BECXTRITT 
rOB  COSTS— INQX7IBT  OV  DAMAGES. 

1.  Under  section  46,  c  125,  Code  1899,  an  of- 
fice judgment  in  an  action  on  contract  where 
there  is  no  order  for  Inquiry  of  damages,  be- 
comes final,  so  as  to  bar  a  defense,  on  the  last 
day  of  the  next  term  of  a  circuit  court  after 
the  entry  of  audi  office  judgment.  MarstiUer  y. 
Ward,  43  S.  B.  178,  52  W.  Va.  74. 

2.  Where  the  defendant,  In  an  action  of  debt, 
appears  at  the  next  succeeding  term  of  the  cir- 
cuit court  after  office  judgment  has  been  entered 
in  the  clerk's  office,  and  sugsrests  the  nonresi- 
dence  of  the  plaintiff,  and  takes  a  rule  against 
him  for  security  for  costs,  but  does  not  demur, 
plead,  or  otherwise  make  defense  to  the  action 
at  that  term,  and  the  office  judgment  is  not  set 
aside,  these  facts  do  not  prevent  the  office  judg- 
ment from  becoming  final  on  the  last  day  of  that 
term. 

8.  Where,  in  an  action  of  debt  on  promissory 
note,  the  clerk  of  the  circuit  court  enters  an  of- 
fice judgment,  and  adds  thereto  an  order  for  in- 
quiry of  damages,  such  order  for  inquiry  of 
damages  is  voidt  and  knowledge  of  its  Toid 
character  is  imputed  to  the  defendant. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Summers  Oounty- 
Actlon  by  P.  Bradley  against  S.  S.  Long. 

Judgment  for  defendant,  and  plaintiff  brings 

error.    Reversed. 

John  W.  Arhuckle,  for  plaintiff  in  error. 
T.  N.  Bead,  for  defendant^  error. 

COX,  J.  This  1b  an  action  of  debt  on  a 
negotiable  note  made  by  S.  S.  Long,  dated 
the  28th  day  of  November,  1890,  payable 
six  months  after  date  to  J.  M.  Orcutt,  call- 
ing for  $125,  indorsed  by  Orcutt  to  plaintiff. 
Bradley,  from  the  circuit  court  of  Summers 
county.  Process  was  Issued  on  the  29th  of 
March,  1895,  returnable  to  April  rules  fol- 
lowing. At  April  rules  plaintiff's  declara- 
tion was  filed,  and  conditional  judgment  en- 
tered by  the  clerk.  At  May  rules  following 
the  clerk  entered  an  office  Judgment,  and 
added  thereto  an  order  for  inquiry  of  dam- 
ages. At  May  term,  1895,  of  the  circuit 
court,  there  was  no  appearance  or  order  ex- 
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cept  that  the  defendant  suggested  the  nan-  i 
residence  of  the  plaintiff,  and  took  a  rule 
against  him  for  security  for  costs.  At  Au- 
gust term  following  defendant  demurred  to 
the  declaration,  which  demurrer  was  over- 
ruled, and  defendant  pleaded  payment  At 
January  term,  1901,  defendant,  by  leave, 
withdrew  his  plea  of  payment,  and  tendered 
the  plea  of  nil  debet  and  two  special  pleas  In 
writing,  to  the  filing  of  which  plaintiff  ob- 
jected, which  objections  were  overruled,  and 
title  pleas  filed.  In  term,  on  the  12th  day  of 
May,  1903,  plaintiff  moved  the  court  to  strike 
from  the  record  the  said  special  pleas  per- 
mitted to  be  filed  at  January  term,  1901, 
and  all  other  pleas  permitted  tcf  be  filed  after 
the  common  order  was  confirmed  at  May 
rules,  1895,  and  to  enter  Judgment  for  the 
plaintiff,  which  motion  the  court  overruled, 
and  plaintiff  excepted.  This  ruling  of  the 
court  Is  assigned  as  error,  and  raises  the 
question  whether  or  not  the  ofllce  Judgment 
entered  in  the  clerk's  oflSce  at  May  rules, 
1895,  became  final  on  the  last  day  of  the 
May  term  of  the  circuit  court,  1895.  De- 
fendant says  not,  because  the  clerk.  In  ad- 
dition to  the  entry  of  office  Judgment,  made 
an  order  for  Inquiry  of  damages,  upon  which 
defendant  had  the  right  to  rely  until  the 
same  was  corrected  In  term.  The  addition 
of  an  order  for  inquiry  of  damages  by  the 
clerk  was  a  mere  nullity,  and  wholly  void, 
and  the  defendant  is  charged  with  knowl- 
edge of  its  void  character,  and  cannot  rely 
upon  it  as  a  matter  of  surprise  to  him.  It 
is  the  duty  of  the  clerk,  in  entering  an  office 
Judgment,  simply  to  enter  the  sentence  of 
the  law  upon  the  facts  appearing. 

The  defendant  claims  that  his  appearance 
and  suggestion  of  the  nonresidence  of  the 
plaintiff  and  the  taking  of  the  rule  for  se- 
curity for  costs  against  him  prevented  the 
finality  of  the  office  Judgment  on  the  last 
day  of  the  succeeding  term.  While  defend- 
ant appeared  for  the  purposes  mentioned,  he 
did  not  further  appear  to  the  action  at  that 
term,  and  demur,  plead,  or  otherwise  make 
defense.  He  had  a  perfect  right  to  demur 
or  plead  at  that  term,  but  did  not  do  so.  He 
did  nothing  to  prevent  the  operation  of  the 
statute  rendering  the  office  Judgment  final 
on  the  last  day  of  that  term.  The  office 
Judgment  was  not  set  aside.  The  language 
of  the  statute  (section  46,  c.  125,  Code  1899) 
Is:  "Every  Judgment  entered  In  the  clerk's 
office  in  a  case  wherein  there  is  no  order  for 
an  Inquiry  of  damages,  and  every  non-suit 
or  dismission  entered  therein,  shall,  If  not 
previously  set  aside,  become  a  final  Judg- 
ment on  the  last  day  of  the  next  succeeding 
term  of  the  court  wherein  the  action  is  pend- 
ing.** The  suggestion  of  nonresidence  and 
the  taking  of  a  rule  for  security  for  costs 
did  not  avail  to  prevent  the  operation  of  the 
statute  as  to  the  finality  of  the  office  Judg- 
ment "The  fact  that  security  for  costs  was 
not  given  when  required  by  statute  or  or- 
der of  court  does  not  Invalidate  the  Judg- 


ment** 11  Cyc  189.  Se^  also,  Alford  v. 
Jacobson,  46  Wis.  574,  1  N.  W.  233;  Taylor 
V.  Wilkinson,  22  Wis.  40.  The  finality  of 
the  office  Judgment  not  being  in  any  way 
prevented,  this  case  is  governed  by  the  case 
of  Marstlller  v.  Ward,  52  W.  Va.  74,  43  S. 
B.  178,  and  the  principles  there  announced. 
The  first  point  of  the  syllabus  of  that  case 
is:  "Under  section  46,  c  125,  Code  of  1899, 
an  office  Judgment  In  an  action  on  contract, 
where  there  Is  no  order  for  inquiry  of  dam- 
ages, becomes  final,  so  as  to  bar  a  defense, 
on  the  last  day  of  the  next  term  of  the  cir- 
cuit court  after  the  entry  of  such  office  Judg- 
ment.** See,  also,  Hutton  v.  Holt,  52  W.  Va. 
672,  44  S.  E.  164,  and  Quesenbury  v.  People's 
Building  L.  &  S.  Ass'n,  44  W.  Va.  512,  30 
S.  E.  73.  This  law  is  conclusive  of  the  ques- 
tion involved  here.  The  lower  court  should 
have  sustained  the  motion  of  the  plaintiff  to 
strike  out  all  the  pleas  filed  by  the  defend- 
ant, because  the  office  Judgment  became  final 
on  the  last  day  of  the  February  term,  1895. 
Instead  of  doing  so,  a  trial  by  Jury  was  had, 
a  verdict  for  defendant  rendered,  a  motion  to 
set  It  aside  overruled,  and.  a  Judgment  was 
entered  for  defendant  Under  another  clause 
of  section  46,  c.  125,  of  the  Code  of  1899,  If 
the  plaintiff  has  not  filed  the  affidavit  there- 
in referred  to  with  his  declaration,  and  the 
office  Judgment  be  not  set  aside,  the  Judg- 
ment shall  not  be  entered  by  the  court  until 
the  plaintiff  files  such  affidavit  or  proves  his 
case  in  open  court  The  note  sued  on  was 
offered  in  evidence  to  the  Jury  in  open  court 
to  prove  plaintifTB  case,  and  the  note  did 
prove  plaintiff's  case,  no  pleas  being  admis- 
sible to  contradict  the  note  or  put  its  genuine- 
ness in  issue.  Therefore  the  court  should 
have  set  aside  the  verdict  of  the  Jury,  add 
entered  Judgment  for  the  plaintiff  for  the 
amount  of  the  note  sued  on,  with  proper  in- 
terest 

It  is  unnecessary  to  notice  any  other  ques- 
tion raised  by  the  record  in  this  case. 

For  the  reason  stated,  the  Judgment  of  the 
circuit  court  of  Summers  county  entered  In 
this  action  is  reversed,  and  the  verdict  of  the 
Jury  set  aside;  and  this  court  proceeding  to 
enter  such  Judgment  as  the  circuit  court 
should  have  entered.  It  Is  ordered  that  the 
motion  of  the  plaintiff  to  strike  out  the  pleas 
of  the  defendant  be  sustained,  and  that  the 
plaintiff  do  recover  from  the  defendant  the 
amount  of  the  note  sued  on,  with  Interest 


(57  W.  Va.  501) 
CAMPBELL  V.  BEARD  et  al.« 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  28,  1905.) 

BBAI.  K8TATB  AGENT— AUTHORITY— OPTIOJT  TO 
FUBOHASI!}— ACCEPTANCE  BY  MAIL — EVIDENCE 
— SECOND ABY  EVIDENCE— APEGIFIO  PSBFOBM- 
▲NGB. 

1.  An  agent  having  authority  to  sell  one  tract 
of  land  at  a  stipulated  price,  or  that  tract  and 
another  combined  for  a  certain  other  stipulated 
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price,  may,  within  the  time  limit  of  his  written 
authority,  and  with  the  assent  of  his  principal, 
verbally  expressed,  make  separate  sales  of  the 
two  tracts  to  one  person  at  prices  which  amount, 
in  the  aggregate,  to  the  sum  for  which  he  was 
authorized  to  sell  the  two  tracts  combined. 

2.  In  such  case,  by  consent  of  the  principal, 
expressed  as  aforesaid,  at  the  time  of  the  effectu- 
ation of  the  sale  of  the  one  tract,  which  the 
agent  is  authorized  to  sell  separately,  and  in 
the  course  of  the  negotiation  therefor,  election 
to  take  the  other  tract,  which  the  agent  was  not 
originally  authorized  to  sell  separately,  at  a 
price  which,  added  to  the  price  stipulated  for  the 
single  tract,  will  equal  the  price  fixed  for  both, 
may  be  exercised  by  the  purchaser  of  such  first- 
mentioned  tract,  at  a  subsequent  date  within 
the  period  of  the  agent's  authority  to  sell. 

3.  If,  in  such  case,  the  written  contract  be- 
tween the  principal  and  agent  gives  to  the  lat- 
ter an  option  to  purchase  the  property  at  the 
prices  named  therein,  he  may,  at  the  time  of  sell- 
mg  the  one  tract,  which  he  is  authorized  to  sell 
separately  at  the  price  stipulated  therefor,  as  a 
part  of  the  same  transaction,  bind  his  principal 
to  sell  to  him  the  other  tract  for  the  residue  of 
the  price  fixed  for  the  two  tracts  combined,  by 
accepting  the  proposition  of  sale  as  to  It 

4.  when  parties  have  adopted  the  United 
States  mail  as  a  means  of  communication  in 
their  negotiations,  the  mailing  of  a  letter  accept- 
ing an  offer  of  sale  makes  a  complete  and  bind- 
ing contract  of  sale,  dating  from  the  moment  of 
the  deposit  of  the  letter  in  the  post  office. 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cent.  Dig.  Vendor  and  Purchaser,  |  19.] 

5.  Evidence  establishing  the  receipt  of  such 
letter,  accompanied  by  proof  of  the  day  on  which 
it  was  written,  dispenses  with  the  necessity  of 

Sroof  in  detail  of  the  addressing,  stamping,  and 
eposit  thereof,  when  there  is  no  objection  to 
the  form  in  which  the  evidence  is  introduced. 

6.  Nonproduction  of  a  letter,  relevant  and  im- 
portant as  evidence,  is  waived  by  failure  to  ob- 
ject to  pt-oof  of  its  contents. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial,  S  265.] 

7*  Proof,  by  a  witness,  that  he  wrote  a  letter 
on  a  certain  day,  accompanied  by  proof  of  its 
receipt,  by  the  party  to  whom  it  was  written,  at 
the  time  it  would  have  arrived  at  its  destina- 
tion in  due  course  of  mail,  is  sufficient  to  sup- 
port a  finding  that  it  was  mailed  on  the  day  on 
which  it  was  written. 

8.  Specific  performance  of  a  contract  of  sale 
of  real  estate  will  not  be  refused  merely  be- 
cause it  does  not  affirmatively  appear  that  the 
vendor's  wife  is  willing  to  join  in  the  convey- 
ance, her  unwillingness  to  do  so  not  having  been 
pleaded  as  a  defense. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Pocahontas 
County. 

Bill  by  E.  W.  Campbell  against  C.  B. 
Beard  and  others.  Decree  for  plalntlfF,  and 
defendants  appeaL     Beversed. 

Mollohan,  McClintic  &  Mathews  and  L. 
M.  McClintic,  for  appellants.  R.  8.  Turk, 
for  appellee. 

POFFENBARGBTR,  J.  The  principal 
question  presented  by  this  record  is  whether 
a  contract  of  sale  of  a  tract  of  470  acres  of 
land  was  effected.  Peculiarity  In  the  rela- 
tion of  the  parties  makes  it  necessary  to 
present  the  facts  In  detail.  0.  E.  Beard  and 
his  wife  owned  a  tract  of  2,^  acres  of  tim- 
ber lands  in  Pocahontas  county.  Beard  and 
D.  A«  Penick  owned  another  tract  of  470 


acres,  which  had  some  timber  on  it.  The 
owners  of  both  of  these  tracts  desired  to  sell 
the  same,  the  former  for  $50,000,  and  the  lat- 
ter at  $10  per  acre.  Jacob  Tost,  of  Staun- 
ton, Va.,  had,  as  agent,  been  dealing  in  sim- 
ilar lands  in  that  county,  and  was  in  touch 
with  persons  in  Pennsylvania,  and  perhaps 
elsewhere,  to  whom  he  thought  he  could  sell 
these  lands.  Accordingly,  Beard,  on  the  22d 
day  of  August,  1902,  entered  into  two  writ- 
ten contracts  with  Yost,  the  first  of  which 
authorized  him  to  sell  the  large  tract  at  the 
price  of  $50,000,  of  which  one-third  was  to 
be  paid  In  cash,  and  the  balance  in  equal 
installments  at  one,  two,  and  three  years, 
with  interest,  to  be  secured  by  a  vendor's 
lien.  It  further  authorized  him  to  sell  the 
470-acre  tract,  described  therein  as  ••the 
Beard  and  Penick  land,"  at  $^0  per  acre, 
payable  on  the  same  terms.  An  important 
clause  in  the  first  contract,  made  a  part  of 
the  second  by  reference,  reads  as  follows: 
"Upon  notice  from  the  party  of  the  second 
part  that  prospective  purchasers  or  their 
representatlTes  will  visit  and  examine  the 
land  at  a  certain  definite  time,  the  party  of 
the  first  part  hereby  agrees  to  grant  to  the 
party  of  the  second  part,  or  to  his  assigns, 
an  exclusive  option  to  purchase  on  the  con- 
ditions named  above,  said  option  to  extend 
over  such  time  as  may  be  necessaiy  to  ex- 
amine land  and  tities  and  make  report  there- 
on, but  not  to  exceed  twenty  (20)  days.** 
Yost  at  once  entered  into  negotiations  for 
the  sale  of  these  lands  with  the  firm  of  Geo. 
W.  Campbell  &  Son,  of  Warren,  Pa.  They 
sent  one  Morrison  to  Pocahontas  county  to 
examine  the  land,  who,  after  looking  over 
the  two  tracts,  informed  Tost  that  his  re- 
port as  to  the  large  one  would  be  favorable, 
and  as  to  the  smaller  one  unfavorable.  Per- 
ceiving the  danger  of  a  loss  of  the  sale^  Tost 
applied  to  Beard  for  a  modification  of  the 
contracts,  to  which  request  Beard  acceded, 
and  signed  an  instrument  which  reads  as 
follows: 

"In  consideration  of  one  dollar  in  hand 
paid,  the  receipt  of  which  is  hereby  a<d^nowl- 
edged,  the  above  contract  is  modified  so  as 
to  provide  as  follows: 

"The  price  of  the  2,837  acres  of  the  Beard 
land  shall  be  $50,000,  and  the  price  of  Beard 
land  and  the  Beard  and  Penick  land  (about 
470  acres)  combined,  shall  be  $51,800. 
Terms:  One-third  down,  balance  in  1,  2,  and 
3  years,  equal  installments,  at  6  per  cent 
and  secured  by  vendor's  lien.  The  commis- 
sion shall  be  5  per  cent  of  the  gross  amount 
of  sale,  payable  as  and  wh^i  payments  on 
the  land  are  realized. 

"The  time  of  this  option  expires  Oct  Ist, 
1902.  [Signed]    C  E.  Beard. 

"Sept  16th,  1902." 

The  manifest  purpose  of  this  modification 
was  to  induce  a  sale  of  the  large  tract  By 
it  Beard  bound  himself  to  sell,  with  that 
tract,  all  his  Interest  in  the  small  tract  for 
the  price  of  the  large  tract  alone.    He  owned 
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but  one-fourth  of  the  small  tract,  while  Pen- 
ick  owned  the  residue,  and  Penick  had  au- 
thorissed  him  to  sell  his  Interest  at  the  rate 
of  $5  an  acre,  which  amounted  to  nearly 
11,800,  the  amount  added  to  the  price  of  the 
large  tract  According  to  Yost's  testimony, 
this  is  the  basis  on  which  the  modification 
was  made;  but  Beard  says  he  reduced  the 
price  of  the  large  tract  by  $1,000,  and  made 
the  price  of  the  small  one  $2,800,  in  deter- 
mining the  price  of  the  two  tracts  combined. 
However  this  may  be,  the  principal  reduc- 
tion was  made  on  the  smaller  tract  Ac- 
cording to  Beard's  statement,  its  price  was 
cut  nearly  one-half,  while  that  of  the  large 
tract  was  reduced  by  one-fiftieth.  So  the 
issue  between  them  as  to  this  is  not  very 
important  Being  unable  to  reach  an  agree- 
ment within  the  time  limited,  Yost,  at  the 
Instance  of  Q.  W.  Campbell,  procured  an  ex- 
tension of  Yost* s  authority  to  sell  until  the 
10th  day  of  October.  This  was  granted  on 
the  24th  day  of  September.  At  that  time 
B.  W.  Oampbell,  son  of  O.  W.  Campbell,  and 
the  active  member  of  the  firm  of  Q.  W. 
Campbell  ft  Son,  was  in  California.  On  the 
2d  day  of  October,  O.  W.  Campbell,  head  of 
the  firm,  died,  and  Yost  was  notified  of  the 
ftict  On  the  12th  day  of  October  EL  W. 
Oampbell  telegraphed  Yost  as  follows:  ''Get 
fifteen  days  extension  on  B^Eird  option,  and 
will  go  down  next  week  to  close  deal."  On 
the  same  day  Yost  telegraphed  Beard  as  fol- 
lows: "Ed  Campbell  wires  for  fifteen  days 
extension,  and  adds,  'Will  go  down  next 
week  to  close  deal.'  Shall  I  wire  him  to 
come?"  On  the  next  day  Beard  replied  to  Yost 
as  follows:  "O.  K.  wire  Campbell  to  come." 
On  the  22d  day  of  October,  1902,  Beard, 
Yost,  and  John  W.  Campbell  met  at  Mar- 
linton,  W.  Va.,  for  the  purpose  of  effecting 
the  sale.  Owing  to  business  engagements 
which  precluded  his  attendance,  E.  W. 
Campbell  had  sent  John  W.  Campbell,  his 
brother,  to  represent  him,  giving  him  a  let- 
ter of  introduction,  directed  to  Mr.  Yost, 
which  read  as  follows:  "This  will  introduce 
to  you  my  brother,  Jno.  W.  Campbell,  who 
will  probably  make  arrangements  with  you 
for  the  purchase  of  the  Beard  and  Loflland 
lands  on  Williams  River."  Neither  B.  W. 
Campbell  nor  John  W.  Campbell  was  very 
familiar  with  the  land,  or  the  negotiations 
relating  thereto.  The  former  had  just  re- 
turned from  California,  and  the  death  of  his 
father  had  necessarily  diverted  his  mind 
from  business  matters,  as  well  ap  suddenly 
cast  upon  him  new  and  additional  burdens. 
John  W.  Campbell  had  suddenly  been  called 
upon  to  act  in  a  matter  concerning  which 
he  knew  but  little.  Negotiations  for  the  sale 
of  a  tract  containing  more  than  2,000  acres, 
known  as  the  "Loffland  lands,"  had  been  car- 
ried on  between  Yost,  as  agent  and  Oamp- 
bell ft  Son,  while  the  negotiations  for  the 
Beard  and  Penlck  land  were  pending.  The 
letter  of  Introduction  mentioned  only  the 
Beard  land  and  the  Lofiland  land,  but  the 


Beard  option  contained  the  small  tract  called 
'the  Beard  and  Penlck  land."  John  W.  Camp- 
bell thought  he  was  not  authorized  to  take 
anything  but  the  Beard  land  and  the  Loff- 
land  land  mentioned  in  the  letter.  -  Accord- 
ingly he  agreed,  on  behalf  of  his  brother,  to 
take  the  large  tract  at  the  price  of  $50,000, 
and  declined  to  take  both  at  the  price  of 
$51,800.  Yost  says  he,  at  the  time,  informed 
Beard  and  John  W.  Campbell  that  B.  W. 
Campbell  wanted  both  contracts,  and,  fur- 
ther, that  if  Campbell  did  not  take  the  small 
tract  he  himself  would  take  It,  and  that 
Beard  agreed  that  if  Campbell  did  not  take- 
it  he,  Yost  might  have  it  for  the  additional 
sum  of  $1,800.  Beard  denies  this,  saying  he 
not  only  did  not  make  such  an  agreement 
but  that  he  Informed  Yost  <m  that  day,  after 
the  large  tract  had  been  taken,  tiiat  neither 
Campbell  nor  any  one  else  could  have  it  at 
that  price.  He  further  says  Yost  made  no 
such  request  but  did  ask  permission  to  sell 
it  to  some  person  at  Staunton,  Va.,  who  was 
not  named.  On  that  day,  or  shortly  after- 
wards, a  deed  was  prepared,  conveying  the 
large  tract  to  B.  W.  Campbell,  John  W. 
Campbell,  and  Frank  Moirlson,  which,  to- 
gether with  a  draft  for  one-third  of  the  pur- 
chase money,  was  sent  through  the  bank  to 
B.  W.  Campbell.  The  deed  was  afterwards 
altered  or  a  new  one  made,  so  as  to  convey 
the  land  to  B.  W.  Campbell,  and,  after  some 
delay,  the  transaction  was  closed  as  to  the 
large  tract.  In  the  meantime,  Yost  on  his 
return  home,  wrote  to  B.  -W.  Campbell,  In- 
forming him  of  the  error  of  his  brother  in 
respect  to  the  470-acre  tract,  and  on  the  25th 
day  of  October,  1902,  B.  W.  Campbell  wrote 
to  Yost  telling  him  that  he  would  take  the 
470  acres,  and  desired  to  have  It  Included  in 
the  deal.  On  the  28th  day  of  the  same 
month  Yost  Informed  Beard,  by  letter,  that 
Campbell  would  take  it  That  letter  reads 
as  follows:  "Mr.  Campbell  advised  me  that 
he  would  take  the  470  acres  of  the  Beard 
and  Penlck  land  at  $1,800,  one-third  down, 
balance  in  one,  two  and  three  years  with  in- 
terest, secured  by  vendor's  lien.  Please  have 
the  deed  prepared  to  the  same  parties  and 
in  the  same  way  that  the  Beard  deed  was 
prepared.  How  long  have  you  had  this  land« 
and  in  what  way  was  It  acquired.  It  oc- 
curred to  me  that  it  was  such  a  small  tract 
that  it  might  not  be  necessary  to  go  to  the 
extent  of  an  abstract  Let  me  hear  from 
you,  please."  To  this  Beard  replied  on  the 
90th  day  of  the  same  month  as  follows: 
"Yours  of  recent  date  received.  Will  say  in 
reply,  I  do  not  care  to  sell  the  470  acre  tract 
at  the  price  indicated."  On  the  next  day, 
Yost  wrote  Beard  a  long  letter,  detailing 
what  he  says  was  their  understanding  re- 
specting the  470-acre  tract  on  the  22d  of 
October,  1902,  and  the  conversation  between 
them  at  that  time.  Beard,  on  the  4tli  of 
November,  wrote  Yost  a  letter  in  which  he 
complained  of  delays,  the  necessity  of  chan- 
ging the  .contract  and  extending  the  time. 
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and  concluded  as  follows:  ''Now  Mr.  Tost 
this  is  the  first  time  in  my  life  a  man  ever 
held  me  np  while  some  one  else  went 
through  my  pockets,  and  as  It  is  such  you 
may  expect  me  to  resist*'  He  made  no  de- 
nial of  Yost's  statement  concerning  their 
conversations.  On  the  20th  of  November, 
after  having  received  payment  for  the  large 
tract,  Beard  wrote  Yost,  inclosing  a  check 
and  notes  for  his  commission  on  the  sale  of 
the  large  tract,  and  offered  him  the  privilege 
of  selling  other  lands  for  him.  In  answer 
thereto,  Yost  renewed  his  demand  for  the 
conveyance  to  Oampbell,  reminding  Beard 
again  of  the  understanding  which  they  had 
effected  on  the  22d  of  October.  To  this 
Beard  replied  on  December  1,  1G02,  giving 
information  about  the  Elk  river  lands, 
which  he  wanted  Yost  to  sell  for  him,  and 
concluding  as  follows:  "We  seem  to  differ 
so  much  about  what  is  right  and  Just  that 
it  Is  hardly  worth  while  for  us  to  talk  about 
the  470  acre  Penick  land,  and  I  do  not  in- 
tend to  take  $1,800.00  or  any  such  price  for 
it"  Later  Campbell  brought  this  suit  to 
compel  a  conveyance  to  him  of  said  470-acre 
tract  of  land,  and  the  court  decreed  In  his 
favor.  As  the  contract  between  Beard  and 
Yost,  authorizing  the  sale  of  the  land,  was 
not  signed  by  the  wlte  of  Beard,  the  court, 
in  its  decree,  allowed  Campbell  to  withhold 
$400  of  the  purchase  money,  without  inter- 
est, to  Indemnify  him  against  Mrs.  Beard's 
contingent  right  of  dower.  From  this  de- 
cree Beard  and  Penick  have  appealed. 

Upon  the  evidence,  the  circuit  court  has 
found  in  favor  of  Campbell  as  to  what  oc- 
curred on  the  22d  day  of  October,  1002.  Its 
finding  ought  not  to  be  disturbed,  unless  this 
court  can  see  that  it  is  clearly  wrong.  Yosf  s 
testimony  in  favor  of  Campbell  seems  to  be 
more  In  harmony  vfrlth  the  conditions  and 
circumstances  prevailing  at  the  time,  and 
more  consistent  with  the  correspondence  dis- 
closed by  the  record,  than  that  of  Beard. 
The  latter  might  well  have  assumed,  in  view 
of  the  great  reduction  he  had  made  in  the 
price  of  the  small  tract  for  the  purpose  of 
Inducing  a  sale  of  the  larger  one,  that  it  was 
very  Improbable  that  Mr.  Campbell  did  not 
Intend  to  take  It  and  also  that  John  W. 
Campbell  was  misled  by  the  language  of  the 
letter  which  his  brother  had  sent  with  him. 
As  he  did  not  in  his  subsequent  correspond- 
ence with  Mr.  Yost  deny  in  detail  the  con- 
versation and  understanding  charged  by 
Yost  in  his  letters,  the  inference  Is  that  he 
either  did  not  remember  Just  what  had  been 
said,  or  acquiesced  in  the  statements  made 
by  Yost  At  any  rate,  it  is  by  no  means 
clear  that  the  circuit  court  erred  In  Its  find- 
ing upon  this  evidence. 

The  contention  of  counsel  for  the  appel- 
lant is  that  as  Beard's  offer  was  in  the  al- 
ternative, Campbell's  acceptance  of  the  large 
tract  was  an  election  between  the  two  propo- 
sitions presented,  and  that  having  exer- 
cised it  he  was  not  in  position,  at  any  sub- 


sequent time  to  take  the  small  tract  for  the 
reason  that  by  so  doing,  he  would  exercise 
his  choice  or  election  a  second  time.  That 
this  is  an  extremely  technical  position  to 
take  is  very  apparent  whether,  under  ordi- 
nary circumstances,  a  plain  unequivocal  elec- 
tion in  such  case  would  be  conclusive  and 
final,  we  are  not  called  upon  to  say.  We 
do  not  regard  this  as  a  final  and  definite 
expression  of  choice  on  the  part  of  Camp- 
bell. Beard,  without  violating  any  legal  prin- 
ciples, might  bind  himself  by  oral  agree- 
ment to  yield  his  right  to  have  an  imme- 
diate, instantaneous,  and  conclusive  election, 
and  allow  It  to  be  made  at  any  time  within 
the  period  covered  by  the  authority  of  his 
agent  to  sell.  Suppose  Mr.  Campbell  had 
been  present  and  had  said  to  Beard,  "I  will 
close  with  you  as  to  the  large  tract  this 
morning,  provided  you  will  give  me  the  priv- 
ilege of  taking  the  small  tract  along  with  It 
this  afternoon,"  and  Beard  had  assented  to 
the  arrangement;  what  principle  of  law 
would  have  stood  in  the  way  of  such  an  ar- 
rangement? It  would  have  been  a  sale  of 
both  tracts  for  the  combined  price  fixed  In 
the  option,  and,  in  every  substantial  sense, 
a  single  transaction,  one  sale,  as  contem- 
plated and  authorized  by  the  contract  That 
a  few  days,  instead  of  a  few  hours,  inter- 
vened, does  not  alter  the  principle,  provided 
the  time  limited  In  the  written  offer  of  sale 
had  not  expired.  This  is  exactly  what  Yost 
says  Beard  agreed  to  do,  and  the  Issue  of 
fact  between  the  parties,  relating  to  this 
matter,  has  been  determined  by  the  trial 
court  in  favor  of  Campbell.  As  has  been  in- 
dicated, we  think  the  testimony  of  Yost  is 
more  consistent  than  that  of  Beard.  Had 
Beard  frankly  notified  him  on  October  22d 
that  he  regarded  the  transaction  as  finally 
ended  and  completed,  it  is  altogether  improb- 
able that  Yost  would  have  manifested  so 
much  confidence  aft  Is  indicated  by  the  let- 
ter he  subsequently  wrote  after  having  heard 
from  Campbell.  It  is  quite  likely,  too,  that 
Beard,  on  receipt  of  it  would  have  promptly 
reminded  Yost  of  so  important  a  fact 

By  the  terms  of  the  last-written  contract 
between  Beard  and  Yost  the  authority  of 
the  latter  to  sell  expired  on  the  Ist  day  of 
October,  1902.  Afterwards  his  authority  was 
extended  10  days,  and,  still  later,  through 
an  additional  period  of  15  days,  which  made 
the  final  expiration  of  it  occur  on  the  26th 
day  of  October,  1902.  Mr.  Campbell,  in  his 
testimony,  says,  in  response  to  a  question 
as  to  the  time  at  which  he  was  first  in- 
formed of  the  omission  of  the  470-acre  tract 
from  the  sale:  "Well,  I  don't  remember  ex- 
actly just  when  the  matter  was  first  brought 
to  my  attention,  but  I  received  a  letter — ^the 
first  I  remember — calling  my  attention  to  it 
about  the  25th  of  October,  I  think.  At  any 
rate,  I  wrote  to  Mr.  Yost  on  the  25th  of 
October  that  I  wanted  that  land  included  In 
the  purchase,  and  that  is  about  the  time 
that  I  received  the  letter  from  him."    The 
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letter  was  not  called  for,  nor  was  the  testi- 
mony objected  to  on  account  of  tbe  form  in 
which  It  was  given.  Three  days  later  Yost 
wrote  to  Beard,  saying  he  had  been  adylsed 
by  Mr.  Campbell  that  he  would  take  the 
470-acre  tract  There  is  no  evidence  that 
Campbell  communicated  his  desire  in  any 
way  other  than  by  the  letter.  As  it  is  clear 
that  Tost  received  It,  there  is  no  necessity 
for  evidence  in  detail  that  it  was  properly 
addressed,  stamped,  and  deposited  in  the 
post  office.  That  letter  was  mailed  before 
the  authority  of  Tost  as  agent  of  Beard  had 
expired.  The  mailing  of  that  letter,  under 
the  authorities,  constituted  an  acceptance  of 
the  proposition,  and  converted  it  into  a  con- 
tract of  sale,  and  this  occurred  one  day  be- 
fore Tost*s  authority  to  sell  had  expired.  The 
posting  of  a  letter  of  acceptance  of  a  propo- 
sition of  sale,  when  the  offer  is  not  qualified 
so  as  to  require  a  receipt  of  the  letter  to 
constitute  an  acceptance,  makes  the  accept- 
ance complete  from  the  moment  the  letter  is 
mailed.  Patrick  v.  Bowman,  149  U.  S.  411, 
13  Sup.  Ct  866,  87  L.  Ed.  790;  Mactier's 
Adm*rs  V.  Frith,  6  Wend.  103,  21  Am.  Dec. 
262;  Clark  v.  Dales,  20  Barb.  42;  Brisban  v. 
Boyd,  4  Paige,  17;  Vassar  v.  Camp,  14  Barb. 
341;  Story,  Con.  |  884;  Adams  v.  Lindsell,  1 
B.  &  Aid.  681;  Dunlop  v.  Higgins,  1  H.  L. 
Gas.  881;  Ham's  Case,  L.  R.  7  Ch.  587;  The 
Palo  Alto,  2  Ware,  343,  Fed.  Cas.  No.  10,700; 
Wheat  V.  Cross,  31  Md.  99,  1  Am.  Rep.  28. 
The  United  States  mail  had  been  previously 
used  by  the  parties  as  a  means  of  communi- 
cation in  conducting  their  negotiations,  and 
their  situation  was  such  as  to  make  it  high- 
ly probable  that  each  had  contemplated  the 
use  of  the  mail  as  such  agency.  EUther  of 
these  grounds  was  sufficient  to  warrant  Its 
use  by  Campbell  in  accepting  the  offer  of 
sale.  9  Cyc  295.  In  order  to  effect  an  ac- 
ceptance, it  was  not  necessary  to  mail  the 
letter  to  Beard,  for  Tost  was  duly  author- 
ized to  make  the  contract  as  Beard's  agent, 
and  his  powers  as  such  agent  had  not  ceas- 
ed, either  by  efflux  of  time  or  revocation. 

There  is  another  ground  upon  which  the. 
decree  can  be  sustained.  The  contract  be- 
tween Beard  and  Tost  has  a  double  aspect 
It  creates  an  agency  in  Tost  to  sell.  It  also 
gives  him  a  right  to  buy,  which,  in  the  ab- 
sence of  a  stipulation  conferring  it,  an  agent 
does  not  have.  It  says:  "Upon  notice  from 
the  party  of  the  second  part  that  prospective 
purchaser^  or  their  representatives  will  visit 
and  examine  the  land  at  a  certain  definite 
time,  the  party  of  the  first  part  hereby  agrees 
to  grant  to  the  party  of  the  second  part,  or 
to  his  assigns,  an  exclusive  option  to  pur- 
chase on  the  condition  named  above,  said  op- 
tion to  extend  over  such  time  as  may  be  nec- 
essary to  examine  the  land  and  titles  and 
make  report  thereon,  but  not  to  exceed  twen- 
ty (20)  days."  Tost  swears  that  the  propo> 
sition  of  sale  of  both  these  tracts  was  ac- 
cepted at  the  same  time,  the  large  one  by 
Campbell,  and  the  smaller  one  by  him,  Tost, 


subject  to  the  right  of  Campbell  to  take  it  if 
he  wanted  it.  No  reason  is  perceived  why 
this  could  not  be  done,  and,  upon  the  evi- 
dence, we  are  of  the  opinion  that  the  trial 
court  did  not  err  tn  reaching  the  conclusion 
that  such  was  the  understanding.  This 
would  amount  to  a  snbstantial,  and  even 
technical,  compliance  with  the  terms  of  the 
contract.  There  was  nothing  in  it  which 
prohibited  Tost  from  selling  one  tract  to  one 
man  and  the  other  to  another,  provided  both 
were  taken  at  the  same  time  at  the  price 
named  in  the  contract  To  what  extent  or  in 
what  manner  could  Mr.  Beard  be  injured  by 
an  arrangement  of  that  kind?  If  he  disposed 
of  all  his  land  and  received  his  full  price  for 
it,  of  what  consequence  was  It  to  him  who 
got  the  land  or  paid  the  price?  The  only  ob- 
jection urged  against  Test's  claim  as  a  pur- 
chaser is  his  agency.  It  is  based  upon  that 
principle  of  law  which  precludes  an  agent 
from  making  a  sale  to  himself;  but,  in  taking 
this  position,  counsel  overlook  the  provision 
In  the  contract  which  authorizes  the  agent 
to  buy  the  subject  of  his  ag^icy  at  the  price 
stipulated  in  the  contract  Though  an  agent 
cannot  purchase  his  princlpars  property  at 
his  own  sale  thereof,  no  rule  of  law  prohibits 
the  principal  from  making  a  sale  of  it,  or 
making  a  contract  to  sell  it,  to  his  agent 
Rochester  v.  Levering,  104  Ind.  562,  4  N.  E. 
203;  Fisher's  Appeal,  34  Pa.  29;  2  Pom.  Eq. 
Jur.  959;  Toung  v.  Hughes,  82  N.  J.  Bq.  372; 
Famam  v.  Brooks,  9  Pick.  212;  Burke  v. 
Bours,  98  Cal.  171,  32  Pac.  980. 

Though  the  clause  last  above  quoted  is 
found  in  the  original  contract  relating  to  the 
large  tract,  and  not  in  the  original  paper  re- 
lating to  the  small  one,  we  think  it  became 
a  part  of  the  latter  by  the  reference  therein 
to  the  former,  and  the  subsequent  merger  of 
both  contracts  into  one,  effected  by  the  paper 
executed  September  15,  1902.  By  this  the 
two  properties  were  combined  in  a  single 
proposition  of  sale^  and  all  the  instruments, 
read  together,  show  a  clear  intent  on  the  part 
of  Beard  to  extend  to  the  470-acre  tract  the 
general  provisions  of  the  contract  relating  to 
the  2,837-acre  tract,  so  far  as,  by  their  na- 
ture, they  might  be  made  applicable  thereto. 

The  court  however,  erred  in  authorizing  a 
retention  of  part  of  the  purchase  money  as 
indemnity  against  the  contingent  right  of 
dower  of  the  wife  of  the  defendant  Beard. 
The  fact  that  this  defendant  has  a  wife  is 
disclosed  only  by  the  evidence  in  the  case. 
That  she  will  refuse  to  join  in  the  deed  does 
not  appear  in  any  way.  The  refusal  of  the 
wife  of  the  vendor  to  join  in  a  deed  convey- 
ing land  which  he  has  sold  is  matter  of  de- 
fense which  must  be  pleaded.  Although  the 
court  may  know,  by  some  means,  that  the 
vendor  has  a  wife,  it  cannot  presume  that 
she  will  not  execute  the  conveyance.  On  the 
contrary,  there  is  a  presumption  of  harmony 
and  uni^  of  will  between  the  husband  and 
wife.  For  the  position  that  disability  to  ex- 
ecute the  contract,  because  of  the  refusal 
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•f  the  ivlfe  to  release  her  contingent  right  of 
dower  by  Joining  in  the  deed,  must  be  set 
ap  in  the  pleadings  as  matter  of  defense,  an* 
thority  is  found  in  Brown  ▼.  Baton,  21  Minn* 
409.  In  numerous  cases  courts  have  refused 
to  enforce  performance  of  the  contract  upon 
establishment  of  the  unwillingness  of  the 
wife  to  join  in  the  conveyance,  but  In  every 
such  Instance  her  unwillingness  has  been 
pleaded  as  a  defense  to  the  bill.  Corson  y, 
Mulvany,  49  Pa.  88,  88  Am.  Dec.  485;  Riesz's 
Appeal,  73  Pa.  485;  Burk's  Appeal,  75  Pa. 
141,  15  Am.  Rep.  587;  Lucas  v.  Scott,  41 
Ohio  St.  636;  Hawralty  v.*  Warren,  18  N.  J. 
Eq.  124,  90  Am.  Dec.  613;  Rellly  v.  Smith, 
25  N.  J.  Eq.  158;  Dunsmore  v.  Lyle,  87  Va. 
391,  12  S.  E.  610.  The  court  was  neither  un- 
der a  duty,  nor  clothed  with  a  discretion,  to 
make  out  by  way  of  assumption,  from  a  fact 
incidentally  appearing  in  the  record,  and  set 
up,  an  objection  to  the  relief  sought  by  the 
plaintiff,  not  presented  nor  relied  upon  as  a 
defense.  Parties  who  are  sul  juris  cannot 
expect  the  courts  to  put  In  answers  and  pleas 
which  they  themselves  will  not  present 
Again,  how  could  the  court  know  whether 
Mrs.  Beard  was  willing  to  join  in  the  deed? 
Beard  might  have  been  unable  to  prove  her 
unwillingness  to  do  so,  If  he  had  alleged  it. 
For  this  error,  the  decree  must  be  revers- 
ed, and  the  cause  remanded  to  the  circuit 
court  with  directions  to  enter  a  decree  re- 
quiring the  defendants  C.  E.  Beard  and  D. 
A.  Penick  to  convey  to  the  plaintiff,  E.  W, 
Campbell,  by  deed  with  covenants  of  gen- 
eral wfirranty,  said  470-acre  tract  of  land,  on 
the  execution  and  delivery  to  the  defendants 
of  three  bonds  or  notes  for  the  sum  of  $400 
each,  payable  to  the  defendants  in  one,  two, 
and  three  years  respectively  from  the  date 
of  such  conveyance,  with  interest  thereon  at 
the  rate  of  6  per  cent  per  annum,  reserving 
a  vendor's  lien  in  said  deed  to  secure  the 
payment  of  such  deferred  Installments  of 
purchase  money,  and  requiring  the  payment 
to  said  defendants  of  the  sum  of  $600  tender- 
ed by  the  plaintiff  with  his  bill  and  paid  into 
court  and  to  enter  such  further  orders  and 
decrees  as  may  be  necessary  to  enforce  full 
and  complete  performance  of  the  said  con- 
tract of  sale,  and  payment  to  the  plaintiff  of 
hl8  costs  in  the  court  below. 


(57  W,  Va.  492) 

OAIN  T.  FISHER.^ 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  28,  1905.) 

TAX  8AI.E— TTTLS  ACQUIRED— MISSTATEMENT  AS 

TO  LOT  SOLD — COVENANT  OF  WABBANTT 

-^BREACH — DAMAGES. 

1.  A  purchaser  at  a  tax  sale  of  property  char- 
ged on  the  landbook  and  sold  bv  the  sheriff  for 
nonpayment  of  taxes  as  part  of  a  certain  town 
lot  in  the  name  of  a  person  who  in  fact  owned 
the  entire  lot  acquires,  by  virtue  of  the  provi- 
sion of  section  25  of  chapter  31  of  the  Code  of 
1800,  relating  to  misstatement  of  the  quantity 

of  land  so  charged  and  sold,  the  right,  title,  in- 
terest, and  estate  of  the  person  so  charged  with 

^Rehearing  denied* 


the  taxes  thereon  In  and  to  the  entire  lot  by 
obtaining  a  deed  therefor  under  such  purchase. 

2.  Where  land  has  been  conveyed  by  deed  with 
a  covenant  of  special  warranty,  a  subsequent 
sale  thereof  for  nonpayment  of  taxes  charged 
thereon  against  the  grantor  prior  to  the  convey- 
ance, and  while  he  owned  the  land,  constitutes 
a  breach  of  the  covenant  of  warranty. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  14, 
Oent  Dig.  Covenants,  S  148.] 

3.  Failure  of  the  grantee  in  such  case  to  pre- 
vent the  sale  by  payment  of  the  taxes  or  re- 
demption of  the  land  from  delinquency  and  sale, 
neither  bars  his  action  on  the  covenant  nor  mit- 
igates the  damages. 

4.  Though  a  covenant  of  warranty  Is  not  a 
covenant  against  incumbrances,  an  incumbrance 
which  eventuates  In  an  eviction  of  the  cove- 
nantee works  a  breach  of  such  covenant 

[Ed.  Note. — For  cases  in  point,  see  voL  14» 
Oent  Dig.  Covenants,  H  157-168.J 

Brannon,  P.,  dissenting.f 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Berkeley  Oonn- 

ty. 

Bill  by  Ignatius  Cain  against  J.  T.  Fisher 
and  others.  Decree  for  plaintiff,  and  J.  T. 
Fisher  appeals.    Aflirmed. 

O.  O.  Btriehy,  for  appellant  Flick,  Wes- 
tenhaver  &  Noll,  for  appelleeb 

POFFBNBARQBB*  J.  J.  T.  Fisher,  a  res- 
ident  of  Winchester,  Va.,  obtained  this  ap- 
peal from  a  decree  of  the  circuit  court  of 
Berkeley  county  requiring  him  to  pay  to  the 
plaintiff,  Ignatius  Cain,  the  sum  of  $363. 
with  Interest  thereon  from  the  1st  day  of 
October,  1903,  as  damages  sustained  by  the 
plaintiff  In  consequence  of  a  breach  of  a 
covenant  of  special  warranty  In  a  deed  by 
which  Fisher  had  conveyed  to  Cain  a  certain 
lot  In  the  town  of  Elkins,  In  Randolph  coun- 
ty, said  sum  being  the  purchase  money  of 
said  lot  with  Interest  thereon  to  the  date 
of  the  decree.  The  lurisdictlon  in  equity  is 
founded  upon  an  attachment  levied  upon 
real  and  personal  property  In  the  county  of 
Berkeley  owned  by  the  defendant  l^e  deed 
containing  the  covenant  bears  date  March  28» 
1892,  and  conveys  a  lot  described  as  **LiOt 
No.  138  in  block  20^'  on  the  plat  of  the  town 
of  Elkins.  At  the  time  of  the  conveyance 
there  was  a  lien  on  the  lot  for  taxes  assessed 
thereon  against  Fisher  for  the  year  1891. 
This  Hen  dated  from  the  let  day  of  April* 
1891.  Code  1899,  c.  31,  S  1,  chapt^  29,  {  39, 
chapter  47,  |  36,  chapter  49,  (  6.  For  non- 
payment of  said  taxes  the  lot  was  returned 
delinquent,  presumably  before  the.  first  Mon- 
day in  June,  1892,  and  sold  by  the  sheriff  In 
the  month  of  November,  1893,  to  C.  H.  Scott 
who  procured  a  deed  therefor  under  his  pur- 
chase on  the  let  day  of  December,  1894,  and 
afterwards  sold  the  lot  to  James  Hanley. 
The  lot  seems  not  to  have  been  in  the  actual 
possession  of  any  one  at  the  time  of  the 
conveyance  by  Fisher  to  Cain,  nor  nntU 
after  Hanley  purchased  it  In  1895. 

An  assignment  of  error  is  founded  on  the 
action  of  the  court  in  overruling  the  demur< 

tFor  dissenting  opinion,  see  50  8.  B.  lOlfi. 
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rer,  bat  as  no  reference  Is  made  to  It  In  the 
brlef»  and  no  defect  in  the  bill  is  perceired, 
it  la  unnecessary  to  consume  time  and  space 
in  discussing  it 

It  is  said  that  the  court  should  have 
found  for  the  defendant  on  the  merits  of  the 
case.  This  raises  practically  all  the  ques- 
tions in  the  case,  the  most  important  of 
which  are  as  follows:  (1)  Does  a  sale  of  the 
property  for  taxes  assessed  thereon  against 
the  grantor  prior  to  the  conyeyance  con- 
stitute a  breach  of  such  corenant?  (2)  Is 
the  tax  deed  here  iUTolTed  Toid?  (8)  Was  it 
the  duty  of  the  plaintiff  to  pay  the  taxes  or 
redeem  the  land,  and  thus  minimize  the  dam- 
ages? (4>  Had  the  taxes  been  paid  so  there 
could  hare  been  no  valid  sale? 

The  negatire  response  of  counsel  for  the 
appellant  to  the  first  question  is  based  upon 
the  c&aracter  of  the  covenant  It  being  one 
of  special  warranty,  which  is  not  strictly  a 
covenant  against  incumbrances,  he  says  the 
tax  sale  does  not  constitute  a  breach  of  it 
The  only  difference  between  a  covenant  of 
special  warranty  and  a  covenant  of  general 
warranty  is  that  the  former  makes  the  gran- 
tor responsible  for  any  eviction  by  any  per- 
son claiming  or  who  shall  claim  by,  through, 
or  under  him,  while  the  latter  makes  him 
responsible  for  eviction  or  loss  of  title  by 
reason  of  a  claim  or  demand  by  any  person 
whomsoever.  Oode  1899,  c.  72,  §§  13,  14; 
Rawle  on  Cov.  for  Tit  §  128;  11  Cyc,  1077. 
The  distinction,  therefore,  amounts  to  noth- 
ing when  the  ouster  or  loss  of  title  results 
from  an  act  of  the  grantor  himself  or  some 
person  claiming  under  him.  As  the  taxes 
for  which  the  lot  was  sold  accrued  while  the 
grantor  owned  the  property,  the  character  of 
the  covenant  is  immaterial.  It  is  further 
contended  in  this  connection,  however,  that 
the  lien  for  taxes  was  only  an  Incumbrance 
upon  the  property,  and  that  an  incumbrance 
worics  no  breach  of  a  covenant  of  warranty, 
but  only  of  a  covenant  against  incumbrances. 
That  a  covenant  of  warranty  Is  not  strictly 
a  covenant  against  incumbrances  is  true,  but 
an  incumbrance  may,  and  often  does,  work  a 
breach  of  a  covenant  of  warranty  by  result- 
ing in  a  loss  of  title  and  eviction  of  the 
grantee.  No  right  of  action  accrues  under  a 
covenant  of  warranty  by  reason  of  the  fact 
that  there  is  an  incumbrance  upon  the  prop- 
erty, but  when  that  incumbrance  results  in 
a  sale  of  the  property,  taking  away  the  title 
of  the  grantee,  a  right  of  action  does  accrue 
on  the  covenant  of  warranty.  "The  eviction 
of  a  grantee  by  reason  of  an  incumbrance 
resting  on  the  land  at  the  time  of  its  convey- 
ance is  a  breach  of  the  covenant  of  warranty 
in  the  deed  to  him,  unless,  knowing  of  its 
existence  at  the  time  of  the  execution  of  the 
deed,  he  has  agreed  to  discharge  it"  11  Cyc. 
1123;  Clark  v.  Winchell,  53  Vt  408;  Van 
Wagner  v.  Van  Nostrand,  19  Iowa,  422; 
Leonard  v.  Cary  (Ky.)  65  S.  W.  124;  Rickert 
V.  Snyder,  9  Wend.  416.  The  covenant  of 
general  warranty,  as  used  in  this  country, 

60  S. 


corresponds  more  nearly  to  a  covenant  for 
quiet  enjoyment  than  to  the  common-law 
warranty.  Dickinson  v.  Hoomes'  Adm'r,  H 
Grat  353;  11  Cyc.  1076,  and  cases  there 
cited;  Rawle  on  Cov.  for  Tit  §  112.  "And  at 
the  present  day  it  has  often  been  urged  in 
cases  of  apparent  hardship  that  the  modem 
covenant  of  warranty  should  do  more  than 
protect  against  'the  consequences  incident 
upon  a  defective  title,'  and  should,  at  least 
to  some  extent  comprise  within  itself  the 
virtues  of  all  the  covenants  for  title.  Tet  in 
the  absence  of  peculiar  local  construction, 
and,  as  has  been  suggested,  with  the  excep- 
tion of  a  somewhat  peculiar  effect  given  to 
its  operation  by  way  of  estoppel  or  rebutter, 
such  a  construction  is  generally  denied,  and 
the  covenant  of  warranty  is  held  to  be  sim- 
ply a  covenant  for  quiet  enjoyment;  the  only 
difference  being  that  under  the  latter,  as 
sometimes  expressed,  a  recovery  may  be  had 
where  it  would  be  denied  under  the  former." 
Rawle  on  Cov.  for  Tit  |  114.  Hence  it  is  in 
substance  and  effect  a  guaranty  against 
actual  eviction  and  loss  of  title,  constitut- 
ing eonstructive  eviction.  Yancey  v.  Lewis, 
4  Hen.  &  M.  390;  Tabbs'  Adm*r  v.  Blnford, 
4  I-elgh,  132;  Rex  v.  Creel,  22  W.  Va.  873; 
Moreland  v.  Metz,  24  W.  Va.  119,  49  Am. 
Rep.  246;  Knotts  v.  McGregor,  47  W.  Va. 
566,  35  B.  B.  899.  Whatever,  thwefore,  re- 
sults in  eviction  and  loss  of  title,  be  it  an 
incumbrance  or  what  not,  gives  a  right  of 
action  on  the  covenant  of  warranty.  It  may 
be  a  lien  for  taxes  eventuating  in  a  loss  of 
the  property  by  a  sale  for  their  satisfaction, 
or  a  deed  of  trust  resulting  in  a  sale  to 
satisfy  the  debt  or  a  recovery  by  some  per- 
son holding  a  paramount  title.  Tax  sales 
have  been  held  in  many  cases  to  have  created 
breaches  of  covenants  of  warranty,  some  of 
which  were  special  warranties.  Rlnehart  v. 
Rlnehart  91  Ind.  89;  Rundell  v.  Lakey,  40 
N.  Y.  513;  Lumber  Co.  v.  Anderson,  13  Mo. 
App.  429;  Punk  v.  Creswell,  6  Clarke  (Iowa) 
91;  Thomas  v.  Stickle,  82  Iowa,  71;  Rich- 
ards V.  Iowa  Company,  44  Iowa,  304,  24  Am. 
Rep.  745;  McCoy  v.  Lord,  19  Barb.  18. 

Has  there  been  an  eviction?  Cain  never 
had  actual  possession.  The  lot  was  unin- 
closed  and  unoccupied.  After  the  tax  sale 
and  conveyance  and  the  subsequent  convey- 
ance by  the  tax  sale  purchaser  to  Hanley  it 
was  inclosed  by  Hanley.  He  thereby  as- 
serted the  tax  title  against  Cain,  and  took 
actual,  hostile,  open,  and  notorious  possession 
of  the  property.  This  undoubtedly  consti- 
tutes an  ouster  of  the  covenantee.  Until  the 
title  passed  to  Scott  by  virtue  of  the  tax 
deed,  the  plaintiff  was  legally  seised  of  the 
lot  and  for  some  purposes  the  legal  seisin 
is  deemed  to  draw  to  it  the  possession  of  the 
land.  Seisin,  in  law,  is  ownership  with  the 
right  of  immediate  actual  possession.  Gar- 
rett y.  Ramsey,  26  W.  Va.  345,  369;  Hubbard 
V.  Austin,  11  Vt  129;  Storrs  v.  Feick,  24  W. 
Va.  606.  It  therefore  gives  constructive  pos- 
session, unless  there  is  an  adverse  possession 
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or  rlgbt  in  some  other  person  by  contract  or 
operation  of  law,  to  the  exclusion  of  the 
owner.  Stem  t.  Feick,  24  W.  Ya.  d06;  Sni- 
der T.  Myers,  3  W.  Va.  198;  Rawle,  Cot.  Tit 
140.  Destmction  of  Gain's  title  by  the  tax 
sale  and  deed  took  away  his  constructiye  pos- 
session, thereby  clearly  working  an  eylction. 
Our  decisions  go  still  further,  and  give  a 
right  of  action  on  the  corenant,  as  for  a 
breach,  in  cases  in  which  there  could  not  be 
even  constructiye  possession.  When  the  land 
at  the  moment  of  execution  and  delivery  of 
the  deed  is  in  the  actual  possession  of  a 
stranger  under  a  paramount  title,  so  that  the 
deed  passes  no  title,  no  seisin,  and  therefore 
no  right  to  possession,  the  covenant  of  war- 
ranty is  deemed  to  be  broken  eo  instante, 
wherefore  an  immediate  right  of  action  aris- 
es. Rex  y.  Creel,  22  W.  Va.  373.  In  such 
case  there  is  a  mere  constructive  eviction. 
Here  it  may  be  consistently  said  there  has 
been  not  only  a  legal  eviction,  but  also  an 
eviction  in  fact,  for  the  tax  title  has  been 
effectually  asserted  against  Gain  by  taking 
possession  of  the  land  under  it  Had  Gain 
been  in  actual  possession,  he  could  not  have 
retained  it  if  the  tax  deed  is  valid. 

The  charge  of  invalidity  in  the  deed  is 
based  upon  a  departure  in  the  granting  part 
thereof  from  the  record  of  the  sale  and  a 
recital  in  the  deed  in  respect  to  the  descrip- 
tion of  the  lot  The  report  of  the  sheriff's 
sale,  as  recorded  in  the  office  of  the  clerk  of 
the  county  court,  and  a  recital  in  the  deed, 
describe  the  quantity  of  land  charged,  and 
the  quantity  of  land  sold,  as  "Pt  Lot  138  B. 
20.**  By  the  deed  the  entire  lot  was  conv^ed. 
Before  procuring  his  deed,  the  purchaser,  in 
obedience  to  the  statute,  caused  a  rep(«t  to 
be  made  to  the  derk  of  the  county  court 
spedfsring  the  metes  and  bounds  of  the  lot, 
and  upon  that,  as  well  as  upon  the  record 
of  the  sale,  the  deed  is  based.  This  report 
does  not  appear  in  the  record  of  the  case, 
but  is  referred  to  in  the  deed,  and  the  pre- 
sumption is  that  the  description  found  in 
the  latter  instrument  conforms  to  that  set 
out  in  the  report 

As  supporting  his  position,  counsel  for  ap- 
pellant relies  upon  Jones  v.  Dils,  18  W.  Va. 
759,  in  which  the  deed  to  a  purchaser  at  a 
tax  sale  was  declared  void  because  it  con- 
veyed a  less  quantity  of  real  estate  than  had 
been  sold.  The  sheriff's  report  of  sale  show- 
ed that  100  acres  had  been  sold,  but  the  pur- 
chaser took  his  deed  for  only  80  acres.  The 
Legislature  very  promptly  provided  for  such 
cases  by  declaring  that  no  sale  or  deed  should 
be  set  aside  by  reason  of  the  conveyance  by 
the  deed  of  a  lees  quantity  of  real  estate  than 
that  mentioned  in  the  list  of  sales  made  out 
and  returned,  if  the  real  estate  so  conveyed 
by  the  deed  was  in  fact  the  same  which  was 
sold  as  delinquent  Last  clause  of  section  25 
of  chapter  31  of  the  Code  of  1899.  The  case 
relied  upon,  however,  would  not  be  applica- 
ble had  this  curative  provision  not  been  in- 
serted in  the  statute^  for  the  reason  that  this 


deed  conveys  not  less,  but  more,  land  than 
is  mentioned  in  the  sheriff's  report  of  sale. 
There  is  another  provision  of  said  section  25 
clearly  covering,  and  rendering  harmless,  the 
matter  complained  of,  which  reads  as  fol- 
lows: ''If  more  than  one  tract  of  land  be 
charged  as  one,  or  the  quantity  thereof,  or 
the  residence  of  the  party  charged  with  taxes 
thereon,  or  the  location  of  the  real  estate 
sold,  or  the  district  In  which  it  is  charged 
with  taxes,  be  misstated,  all  such  right  title, 
interest  and  estate  therein  as  is  hereinbe- 
fore mentioned,  shall  nevertheless  pass  to 
and  be  vested  in  the  grantee  in  such  deed." 
Fisher  owned  the  whole  of  said  lot  No.  138, 
and  the  taxes  charged  to  him  on  account 
thereof  were  the  taxes  on  the  whole  lot  ^or 
there  was  no  other  entry  on  the  book  as  to 
that  lot  in  his  name  or  in  the  name  fit  any 
other  person.  Hence  the  whole  lot  was  taxed 
to  him,  returned  delinquent,  and  sold  under 
the  misdescription  of  part  of  lot  No.  138, 
block  20.  It  is  clearly  Just  such  a  misstate- 
ment of  quantity  as  Is  contemplated  by  the 
statute.  It  is  in  the  form  in  which,  as  to  a 
town  lot  a  misstatement  of  quantity  -would 
easily  and  frequently  occur.  Such  property 
Is  never  taxed  by  the  acre,  the  square  foot, 
square  rod,  or  undivided  interests.  It  is  al- 
ways entered  as  a  lot  a  definite  part  of  a  lot, 
such  as  one-half,  one-foorth,  one-eighth,  etc., 
or  indefinitely  as  part  of  the  lot  If  a  man 
owned  one-half  of  a  lot  axid  it  were  erro- 
neously entered  in  the  land  book  as  one- 
fourth,  it  would  be  a  clear  misstatement  of 
the  quantity  charged,  for  the  deed,  upon  ref- 
erence to  it  would  show  just  what  he  owned, 
and  the  surveyor.  In  making  up  his  report 
after  the  sale,  would  find  that  he  owned 
one-half,  and  not  one-fourth.  In  the  case  of 
tracts  of  land  the  misstatement  would  al- 
ways consist  of  giving  the  wrong  number  of 
acres,  for  the  quantity  of  such  real  estate  is 
always  stated  In  acres.  The  obvious  purpose 
of  the  Legislature  was  to  prevent  failure  In 
the  prompt  collection  of  taxes  and  Invalidity 
in  tax  sales  and  deeds  resulting  from  mere 
clerical  errors  and  misstatements  as  to  quan- 
tity. It  would  be  a  violent  presumption  to 
say  that  it  intended  to  obviate  the  consequen- 
ces of  such  errors  in  respect  to  tracts  of  land 
and  not  in  respect  to  the  other  class  of  prop- 
erty taxed  necessarily  as  town  lots.  In  sec- 
tions 18  and  10  of  chapter  31  of  the  Code  of 
1899  and  other  chapters  the  distinction  be- 
tween the  two  classes  of  property  for  the 
puriK)ses  of  taxation  is  clearly  marked  out 
City  and  town  property  laid  out  and  desig- 
nated by  lots  is  properly  entered  in  the 
landbooks  as  lots  and  parts  of  lots.  Code 
1899,  c.  29,  §  38.  The  landbooks  are  prepar- 
ed for  such  entries,  and  they  are  always 
made  in  that  way  in  obedience  to  the  statute. 
Nothing  in  the  nature  of  the  property  sug- 
gests even  a  probable  ground  or  reason  for 
making  such  errors  harmless  in  sales  of 
tracts  of  land,  and  allowing  them  to  consti- 
tute fatal  defects  in  sales  of  town  lots.    The 
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evil  Is  as  great  in  the  one  case  as  In  the  oth- 
er. Nor  is  there  anything  in  the  language 
of  the  statute  that  indicates  an  intent  to 
make  anj  distinction.  Tested  by  the  letter 
as  well  as  by  the  spirit  and  reason  of  the 
statute^  its  application  to  town  lots  is  plain 
and  unequiTOcal. 

In  support  of  the  proposition  embodied  in 
the  third  question,  the  argument  is  that,  as 
the  plaintiff  was  a  resident  of  the  county  in 
which  the  lot  was  situated  for  the  greater 
part  of  the  period  within  which  the  proceed- 
ings by  which  he  lost  his  title  took  place, 
some  of  which  were  made  known  to  the  pub- 
lic by  publication,  he  must  be  deemed  to 
have  had  notice  thereof,  and  cannot  be  heard 
to  complain  of  a  loss  which  he  might  have 
prevented  by  paying  the  taxes  or  redeeming 
the  land.  In  other  words,  it  is  claimed  that 
he  can  only  recover  the  amount  which  it 
would  have  cost  him  to  prevent  the  sale,  be- 
cause all  injury  and  damage  beyond  that 
amount  Is  due  to  his  own  negligence.  The 
only  authority  cited  for  this  proposition  is 
the  text  found  in  28  Am.  &  Eng.  Bncy.  Law 
(Old  Ed.)  850.  What  is  said  there'relates  to 
damages  for  the  breach  of  covenants  of  title 
to  personal  property,  as  the  cases  cited  in 
support  of  the  text  will  show,  and  has  no 
application  to  damages  arising  out  of  a 
breach  of  covenant  of  title  to  real  estate.  At 
the  beginning  of  the  article  it  is  expressly 
stated  that  it  relates  to  express  warranties 
in  sales  of  personal  property.  The  damages 
disallowed  on  this  ground  in  cases  of  breach 
of  warranty  of  title  to  personal  property  are 
consequential  damages,  not  the  damages  di- 
rectly included  in,  and  inseparable  from,  the 
breach.  The  principle  is  not  applicable  here. 
A  part  of  the  opinion  in  Smith  y.  Parsons,  88 
W.  Ya.  844,  11  8.  E.  68,  concerning  the  duty 
of  a  covenantee  to  defend  his  title,  is  quoted 
and  relied  upon  in  support  of  the  proposition, 
bat  it  also  is  inapplicable.  A  covenant  of 
warranty  is  not  a  guaranty  against  mere 
groundless  claims,  not  a  gnuiranty  against  ac- 
tions, but  against  eviction  and  loss  of  title 
by  reason  of  a  paramount  title  in  some  oth- 
er person.  Hence  it  was  held  in  Smith  t. 
Parsons  that  money  expended  in  defending 
a  baseless  action  against  the  covenantee  was 
not  recoverable  as  damages  for  a  breach  of 
warranty.  As  between  the  grantor  and  the 
grantee,  the  legal  duty  to  pay  the  taxes  be- 
fore delinquency,  and,  that  not  having  been 
done,  to  redeem  the  land  thereafter,  rested 
upon  the  former,  and  he  cannot  escape  lia- 
bility by  showing  that  the  latter  could  have 
partially  protected  himself.  Moreover,  it 
does  not  appear  that  the  plaintiff  had  any 
actual  notice  of  the  existence  of  the  tax  lien 
or  of  the  delinquency  and  tax  sale  proceed- 
ings. Constructive  notice  binds  him  in  favor 
of  the  state  and  the  purchaser,  but  not  in 
favor  of  his  grantcMr,  so  as  to  relieve  him  from 
the  effect  of  his  covenant 

The  effort  to  show  payment  of  the  taxes 
wholly  fails  for  want  of  proof.    No  receipt 


is  produced  and  nothing  is  offered  to  sustain 
it  except  the  testimony  of  the  defendant  to 
the  effect  that  the  sheriff,  at  his  request,  ren- 
dered a  bill  for  his  taxes  for  the  year  1891, 
which  he  paid,  believing  it  to  include  the 
taxes  on  the  lot  in  question;  but  even  the 
statement  is  not  produced. 

As  the  decree  is  plainly  right,  it  will  be 
affirmed. 


(B7  W.  Va.  B95) 
PURKBY  V.  SOUTHERN  COAL  ft  TRANS- 
PORTATION CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  25,  1905.) 

ICASTEB  AND  SERVANT— ASSUMPTION   OF  BISK— 
BVIDENCE— SAFE   PLACE  TO    WOBK. 

1.  A  servant,  knowing  the  place  at  which  he 
Is  required  to  work  to  be  unsafe,  cannot  rely 
upon  the  statement  of  a  fellow  servant  that  the 
place  is  safe,  or  that  it  will  be  made  safe,  and 
thereby  encounter  the  danger,  without  assuming 
the  extra  risk  incident  thereto. 

2.  In  an  action  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  snstained  by 
reason  of  the  incompetency  of  a  mine  boss,  it  is 
error  to  admit  the  opinions  of  witnesses  as  to 
snch  incompetency. 

3.  It  is  tne  dnty  of  the  master  to  provide  a 
safe  place  for  his  servants  to  work.  And  when 
the  servant  enters  the  master's  employment  he 
may  presnme  that  this  has  been  done,  but  if,  aft- 
er discovering  the  place  to  be  unsafe,  he  con- 
tinues in  the  employment,  he  thereby  assumes 
the  extra  risk,  and  cannot  recover  for  an  in- 
jury resulting  to  him  by  reason  thereof. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84, 
Ooit.  Dig.  Master  and  Servant,  f  583.] 

(Syllabus  by  the  Court) 

Error  from  Circnlt  Court,  Barhour  County. 

Action  by  William  H.  Purkey  against  the 
Southern  Coal  &  Transportation  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

A.  G.  Dayton  and  Fred  O.  Blue,  for  plain- 
tiff  in  error.  Samuel  V.  Woods  and  Harry 
EL  Byrer,  f ot  defendant  in  error. 

SANDERS*  J.  The  various  assignments  of 
error  presented  by  the  record  can  be  reduced 
tD  two  questions.  One  is,  did  the  court  err  in 
giving  instruction  No.  4  for  the  plaintiff, 
which  is  in  the  following  language:  "The 
court  Instructs  the  jury  that  the  plaintiff  had 
a  right  to  rely  upon  the  statements  of  the 
mine  boss  as  true;  and,  if  they  believe  from 
the  evidence  that  plaintiff  was  assured  by 
the  mine  boss  that  the  place  where  he  was 
sent  to  work  was  safe,  the  plaintiff  was  not 
guilty  of  negligence  in  relying  upon  the  state- 
ment made  to  him  by  the  mine  boss  as  true." 
This  instruction  presents  the  question,  was 
the  plaintiff,  while  engaged  in  working  for 
the  defendant  in  its  coal  mine,  lulled  into  a 
feeling  of  security  and  safety  by  the  mine 
boss,  as  to  whether  or  not  a  certain  place  in 
the  mine  at  which  the  plaintiff  was  directed 
to  work  was  a  safe  place;  and,  if  so,  was  the 
act  and  conduct  of  the  mine  boss  in  making 
such  representations  the  act  of  a  vice  prin- 
cipal of  the  defendant,  or  the  act  of  a  fellow 


756 


50  SOUTHEASTERN  BEPORTEB. 


(W.Va. 


senrant?  If  the  act  of  a  vice  principal,  then, 
if  the  plaintiff  has  brought  himself  within 
the  well-defined  roles  laid  down  by  this  court, 
he  could  recover;  but,  if  the  representations 
were  made  by  a  fellow  servant,  although  the 
plaintiff  was  thereby  lulled  into  a  feeling 
of  security  and  safety,  then  he  could  no  more 
recover  for  the  wrongful  act  than  he  oould 
for  any  other  negligent  act  of  such  fellow 
servant  The  case  of  Graham  v.  Newburgh 
O.  G.  &  O.  Ck).;  38  W.  Va.  273, 18  8.  B.  684,  Is 
cite^  to  support  the  plaintiff's  contention  up- 
on this  point  That  case  has  no  application 
now.  It  is  true  that  at  the  time  it  was  ren- 
dered a  mine  boss  was  held  to  be  a  vice  prin- 
cipal of  his  employer,  but  in  the  case  of  Jack- 
son V.  N.  &  W.  R.  Oo.,  43  W.  Va.  380,  27  S.  B. 
278,  31  8.  E.  258,  46  L.  R.  A.  337,  this  rule 
has  been  changed,  and,  under  the  application 
of  the  doctrine  of  that  case,  a  mine  boss  is 
the  fellow  servant  of  his  co-employ6.  Also 
in  the  case  of  Williams  v.  Thacker  G.  Sl  G. 
Go.,  44  W.  Va.  599,  30  S.  B.  107.  40  U  R.  A. 
812,  it  was  held  that  "a  mine  boss  so.  employ- 
ed is  such  a  fellow  servant  as,  in  case  of  an 
injury  to  other  employes  through  his  negli- 
gence, the  master  is  not  responsible,"  and  in 
the  opinion  of  that  case  it  is  expressly  held 
that  a  mine  boss  is  not  a  vice  principal  of 
his  employer.  Therefore,  in  conformity  with 
these  cases,  we  must  hold  that  the  mine  boss 
was  a  fellow  servant  of  the  plaintiff,  and 
for  that  reason  the  representations  that  the 
place  at  which  the  plaintiff  was  required  to 
work  was  safe  cannot  operate  to  charge  the 
defendant  for  an  injury  received  by  the 
plaintiff  while  working  at  such  place,  and 
therefore  it  was  error  to  give  the  instruction* 
The  other  question  presented  is  whether  or 
not  the  verdict  is  supported  by  the  evidence. 
The  plaintiff  claims  that  Floyd  Dillon,  the 
mine  boss,  was  incompetent  and  that  by  rea- 
son thereof  the  injury  of  which  he  complains 
was  sustained.  This  brings  up  for  our  con- 
sideration, first  the  exceptions  of  the  defend- 
ant as  to  the  admission  of  the  evidence  of 
the  plaintiff,  Ed.  Owens,  and  Webster  Poling. 
These  witnesses  were  permitted  to  give  their 
opinions  as  to  the  incompetency  of  the  mine 
boss.  This  is  not  the  proper  mode  of  prov- 
ing such  incompetency.  The  question  as  to 
whether  or  not  the  mine  boss  was  incompe- 
tent was  the  very  question  upon  which  the 
Jury  were  called  to  pass,  and  therefore  opin- 
ions of  witnesses  should  not  be  given,  but 
facts  should  be  stated  by  the  witnesses,  and 
from  these  facts  the  Jury  permitted  to  draw 
the  proper  conclusions.  •'But  engineers,  con- 
ductors, and  others  skilled  in  railroad  mat- 
ters, like  other  experts,  are  not  allowed  to 
give  their  opinions  as  to  whether  ordinary 
care  or  prudence  has  been  exercised  in  the 
matter  in  controversy,  or  as  to  the  compe- 
tency of  another  person  to  perform  his  du- 
ties." Jones  on  Evidence,  f  383.  And  in  the 
case  of  Gherokee  &  Pittsburg  Coal  &  Mining 
Go.  V.  John  Dickson,  55  Kan.  62,  39  Pac.  691, 
It  was  held:   ^Where  one  of  the  principal 


questions  to  be  tried  In  the  case  Is  whether 
a  co-employe  of  the  plaintiff  was  a  competent 
and  skillful  ndner,  it  Is  error  to  permit  a 
witness,  who  is  himself  a  skillful  miner,  over 
the  objection  of  the  defendant  to  give  his 
opinion  as  to  the  skill  and  competency  of 
such  co-employ6."  It  would  have  been  prop- 
er in  this  case  for  the  plaintiff  to  have  shown 
what  the  occupation  of  Dillon  had  been,  how 
much  experience  he  had  had  as  a  miner,  the 
general  manner  In  which  he  did  his  work, 
and  to  show  by  those  who  were  skillfnl  in 
the  business  wherein  his  work  differed  from 
that  of  a  sldllful  miner.  "The  incompetency 
and  carelessness  of  an  engineer,  being  issues 
in  the  case,  were  questions  for  the  Jury  to 
determine,  and  It  is  error  to  permit  witness- 
es to  state  their  conclusions  and  opinions  on 
these  questions."  Frederick  StoU  v.  Daly 
Mining  Co.,  19  Utah,  272,  57  Pac.  290.  And 
it  is  held  in  the  case  of  Langston  ▼.  Soathem 
Electric  R.  Go^  147  Mo.  457,  48  &  W.  835. 
that  it  is  improper  for  a  witness  to  state  his 
opinion  that  the  motorman  in  charge  of  a  car 
on  which  the  plaintiff  was  riding  at  the  time 
he  was  injured  was  competent  Also  see 
Moore  v.  Ghicago,  B.  &  Q.  Ry.  Oo.  (Iowa)  22 
N.  W.  650,  54  Am.  Rep.  26.  This  opinion 
evidence  being  inadmissible,  then  there  Is  no 
evidence  from  which  the  Jury  could  conclude 
that  the  mine  boss  was  incompetent 

The  plaintiff  claims  that  the  defendant  fail- 
ed to  furnish  him  a  safe  place  to  work,  but 
whether  this  be  so  or  not  the  plaintiff  knew 
of  the  danger  which  he  says  rendered  the 
place  unsafe,  and,  knowing  of  the  danger, 
voluntarily  encountered  it;  and,  having  done 
so,  he  is  charged  with  having  assumed  the 
extra  hazard,  and  tor  that  reason  cannot  re- 
cover. It  is  the  master's  duty  to  furnish  his 
servants  a  safe  place,  and  when  the  servant 
enters  the  employment  of  the  master  te  may 
presume  that  the  master  has  done  so;  but 
this  is  only  a  presumption,  and  when  it  is  ap- 
parent to  the  servant  that  the  place  is  un- 
safe, and  he  then  continues  in  the  employ- 
ment he  thereby  assumes  the  additional  risk. 

It  may  be  thought  that  we  have  dealt 
somewhat  summarily  with  this  question,  but 
the  principle  is  so  well  settled  that  a  contin- 
ued discussion  of  it  will  serve  no  good  pur- 
pose. 

For  the  foregoing  reasons,  the  Judgment  of 
the  circuit  court  is  reversed,  the  verdict  of 
the  Jury  set  aside,  and  a  new  trial  awarded. 


iJB7  W.  Va.  551) 
THOMPSON  V.  NATIONAL  MUT.  BUILD- 
INO  ft  LOAN  ASS'N  et  at 

(Supreme  Gourt  of  Appeals  of  West  Viifinia. 

April  11,  1005.) 

BUILDING    ASSOCIATIOIT— MINIMTTK    PREKIUM— 

DBFINITEN ESS— FOREIGN   COBPOBA- 

TIONS— C0NTBA.CT8. 

1.  Where  the  zninlmom  premium  bid  by  a  boi^ 
rowing  member  of  a  building  and  loan  associa* 
tion  is  fixed  by  the  charter  and  by-laws  of  tbe 
association  and  the  bond  and  deed  of  trust  se* 
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curing  it,  in  monthly  payments  for  a  stated  and 
definite  number  of  years,  or  until  the  maturity 
of  the  pledged  shares,  should  they  mature  before 
the  expirauon  of  the  years  stated,  the  amount  of 
the  premium  is  suflScfently  certain  and  definite. 

2.  Syllabus,  points  2  and  8.  Toledo  Tie  &  Lu 
Oo.  T.  Thomas,  11  S.  B.  87,  83  W.  Va.  560,  86 
Am.  St.  Rep.  925,  approved  and  reaffirmed. 

(Syllabus  by  the  Court) 

Appeal  from  Otrcnlt  Oonrt,  Cabell  Ootmty. 

Bill  by  Annie  B.  Thompson  against  the  Na- 
tional Mutual  Building  &,  Loan  AssociatlOB 
and  others.  Decree  for  plaintiff,  and  defend- 
ants appeal.    Reversed. 

C.  R.  Wyatt  and  Brown,  Jackson  &  Knight, 
for  appellants.  Simms  &  Enslow,  for  appel- 
lee. 

McWHORTER,  J.  Annie  B.  Thompson 
subscribed  20  shares  in  the  National  Mutual 
Building  &  Loan  Association  of  New  York« 
On  the  12th  of  January,  1894,  she  borrowed 
$2,000,  the  par  value  of  said  shares,  and  exe- 
cuted to  the  said  association  her  bond  in  the 
penal  sum  of  $4,000,  and,  together  with  A. 
M.  Thompson,  her  husband,  executed  a  deed 
of  trust  bearing  the  same  date  to  George 
J.  Peet,  trustee,  on  lots  29  and  80  in  block 
22»  together  with  the  improvements  thereon. 
In  Central  City,  Cabell  county,  to  secure  said 
loan  according  to  the  terms  and  provisions  of 
the  said  bond  and  deed  of  trust  and  the  by- 
laws of  said  association,  and  also  assigned 
to  said  association  her  20  shares  of  stock. 
Said  Annie  B.  Thompson  had  an  insurance 
policy  of  $2,000  on  the  bouse  on  said  property 
in  the  Norwich  Union  Fire  Insurance  Society, 
which  policy  contained  a  provision  making 
the  loss,  if  any,  payable  to  the  said  building 
and  loan  association  as  its  interest  might  ap- 
pear. She  paid  the  dues,  interest,  and  pre- 
mium until  about  July,  1897.  On  the  27th 
day  of  January,  1898,  the  building  was  de- 
stroyed by  lire.  On  the  22d  of  March  fol- 
lowing, Annie  B.  Thompson  filed  her  bill  in 
the  circuit  court  of  Cabell  county  in  open 
court  against  the  said  National  Alutual  Build- 
ing &  Loan  Association,  George  J.  Peet,  trus- 
tee, and  the  said  fire  insurance  company,  al- 
leging that  said  contract  of  loan  of  the  $2,000 
to  ber  by  the  said  building  and  loan  associa- 
tion was  usurious,  and  praying  that  the  said 
association  be  enjoined  from  collecting  said 
usury  under  their  said  bond  and  trust  deed, 
and  from  in  any  way  transferring  or  dispos- 
ing of  said  insurance  policy;  that  the  said 
fire  insurance  company  be  enjoined  from  pay- 
iniT  over  to  said  association  any  amount  of 
money  on  account  of  said  policy  until  the 
true  statement  of  accounts  be  ascertained  be- 
tween plaintiff  and  the  said  association,  and 
its  rights  and  interests  under  said  mortgage 
clause  in  said  insurance  i)olicy  could  be  as- 
certained, and  that  all  matters  of  difference 
between  the  parties  might  be  properly  ad- 
justed, and  praying  that  a  special  receiver 
be*  appointed  to  receive  the  said  $2,000  from 
the  said  fire  insurance  society  and  to  hold 
•aid  policy  and  said  money  until  the  further 


order  of  the  court;  that  a'  commissioner  be 
appointed  to  make  settlement  of  plaintiff's 
accounts  with  said  association;  and  for  gen- 
eral relief.  Plaintiff  exhibited  with  her  bill 
the  deed  of  trust  executed  by  herself  and  her 
husband  to  secure  the  loan;  also  her  receipt 
book  showing  the  payments  made  by  her  on 
dues,  premium,  and  interest;  also  a  paper 
writing  addressed  to  the  defendant  associa- 
tion, purporting  to  be  an  offer  to  pay  said 
association  $1,120  in  full  of  its  claim,  and  a 
demand  to  it  to  surrender  the  policy  of  insur- 
ance, which  paper  was  dated  March  14,  1898. 
On  the  23d  of  March,  1808,  the  court  made 
an  order  of  injunction  according  to  the  prayer 
of  tbe  bill,  restraining  the  payment  by  the 
fire  insurance  society  to  the  said  association 
of  said  $2,000,  or  any  part  of  it,  and  appoint- 
ed a  special  receiver  to  make  settlement  with 
the  fire  insurance  society  for  {he  loss  under 
the  policy,  and  to  take  charge  of  the  $2,000 
and  of  the  said  policy,  and  directing  the  as- 
sociation to  turn  over  said  policy  to  the  re- 
ceiver, and  thct,  fire  insurance  society  to  pay 
over  said  $2,000  to  the  said  receiver. 

The  defendants  the  National  Mutual  Build- 
ing &  Loan  Association  and  Oeorge  J.  Peet 
tendered  their  Joint  and  separate  demurrer  to 
plaintifTs  bill,  which  was  overruled.  They 
then  tendered  their  Joint  and  separate  an- 
swer, which  was  ordered  to  be  filed;  to  which 
plaintiff  replied  generally.  With  the  answer 
were  exhibited  the  charter  and  by-laws  of 
the  defendant  and  the  acts  of  the  Legisla- 
ture of  New  Tork  under  which  it  was  organ- 
ized, the  bond  for  $4,000  executed  to  it  by 
the  plaintiff  and  her  husband,  and  also  the 
assignment  to  defendant  of  her  20  shares  of 
stock.  The  answer  denied  all  the  material 
allegations  of  the  bill  alleging  usury  in  the 
contract  Upon  the  filing  of  the  answer  the 
court  made  an  order  referring  the  cause  to 
one  of  its  commissioners  to  state  and  report 
account  showing  amount  due  by  the  plaintiff, 
Annie  B.  Thompson,  to  the  defendant  asso- 
ciation under  the  trust  deed,  and  any  other 
matters  which  any  of  the  parties  to  the  cause 
might  require  of  the  commissioner,  in  writ- 
ing. Depositions  were  taken  on  behalf  of 
the  association  and  filed  in  the  cause,  from 
which  it  appears  that  after  allowing  credit 
to  the  plaintiff  for  the  withdrawal  value  of 
her  stock  as  of  September  1,  1898,  $542.20, 
there  was  a  balance  due  on  said  loan  of  $2,- 
015.80  as  of  that  date;  but  if  the  stock  should 
be  continued  and  held  by  the  said  plaintiff 
the  amount  due  on  the  loan  as  of  said  date 
was  $2,548.  The  commissioner  made  his  re- 
port upon  the  theory  that  plaintiff  is  entitled 
to  the  net  profits  on  her  stock,  being  1/1401 
part  of  the  net  profits  of  the  association  dur- 
ing the  time  her  stock  was  running,  leaving 
a  balance  due  from  plaintiff  to  the  said  as- 
sociation of  $1,267.60,  the  said  net  profits  be- 
ing $302.40.  He  then  made  another  state- 
ment giving  plaintiff  credit  also  for  $21022, 
being  the  V1401  part  of  net  reserve  fund, 
which  showed  a  balance  dus  ftom  plaintiff 
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to  the  association  of  $1,057.38.  He  then 
made,  at  the  instance  of  the  defendant  asso- 
ciation, a  statement  showing  the  amount  due 
as  claimed  by  it,  and  supported  by  the  dep- 
ositions, made  out  according  to  the  contract 
contained  in  the  bond,  deed  of  trust,  and  by- 
laws giving  the  plaintiff  credit  with  the 
withdrawal  value  of  her  20  shares  of  stock, 
showing  a  balance  due  as  of  September  3U 
1898,  of  $2,015.60,  which  sum  should  bear 
interest  from  September  1,  1808»  and  to 
which  sum  the  commissioner  added  $60.50, 
Interest  due  up  to  March  8,  1899;  making  a 
net  balance  at  that  time  of  $2,076.80,  due  the 
association  on  the  loan. 

The  defendant  association  filed  five  sev- 
eral exceptions  to  the  commissioner's  report, 
excepting  to  his  findings  on  the  several  bases 
stated;  the  fourth  exception  being  that  the 
commissioner  found  and  reported  that  there 
was  only  the  sum  of  $1,267.60  due  upon  said 
loan  on  the  8th  of  March,  1899,  when  the  evi- 
dence showed  that  there  was  due  on  the  1st 
day  of  September,  1898,  the  sum  of  $2,548, 
and  a  redemption  fee  of  $10,  making  a  total 
necessary  to  repay  the  loan  of  $2,558;  and 
that  the  value  of  the  shares  that  might  be 
credited  thereon  was  $542.20,  leaving  a  bal- 
ance due  on  that  date  of  $2,015.80,  which 
should  bear  interest  from  the  1st  day  of  Sep- 
tember to  the  8th  day  of  March,  amounting 
altogether  to  $2,076.50,  which  the  commis- 
sioner did  find  to  be  due  thereon  according 
to  the  evidence  and  contention  of  the  defend- 
ant association.  And  it  further  excepted  "be- 
cause the  commissioner  makes  an  alternate 
finding,  basing  it,  as  he  says,  upon  the  theory 
of  the  plaintiff's  attorneys.  In  which  he 
makes  all  the  errors  and  wrongful  findings 
hereinbefore  excepted  to  by  the  defendant  as- 
sociation, and,  in  addition  thereto,  finds  and 
reports  that  the  plaintiff  is  entitled  to  share 
in  the  net  total  earning  of  the  association  be- 
tween the  time  she  became  a  stockholder  and 
the  time  of  the  loss  by  fire  as  aforesaid,  and 
also  in  the  contingent  reserve  fund,  when  in 
fact  and  according  to  the  evidence  she  is  not 
entitled  to  have  credited  on  her  shares  any 
of  the  reserve  fund  as  hereinbefore  set 
forth." 

Plaintiff  also  filed  exceptions  Nos.  1  and  2. 
No.  1,  because  the  commissioner  did  not  find 
that  plaintiff  was  entitled  to  the  difference 
between  $2,000,  the  amount  of  the  insurance 
money  in  the  hands  of  the  receiver,  and 
$334.50,  which  she  claimed  she  still  owed  on 
the  loan,  or  $1,665.50  of  said  insurance  mon- 
ey, to  be  decreed  to  her.  Plaintiff's  second 
exception  was  that,  if  the  court  should  not 
hold  that  her  first  exception  was  well  taken, 
that  the  commissioner  should  have  treated 
the  whole  transaction  as  a  loan  of  $2,000; 
that  the  association  was  shown  not  to  have 
complied  with  the  laws  of  the  state  of  West 
Virginia  in  making  said  loan,  and  was  not 
entitled  to  receive  any  premium  on  account 
of  said  loan,  but  the  contract  should  be  set- 
tled by  charging  plaintiff  with  $2,000  and  6 


per  cent  interest  up  to  the  date  of  the  pay- 
ment by  the  insurance  company  of  the  mon- 
ey  into  the  hands  of  the  receiver,  and  credit 
her  with  the  entire  amount  of  the  interest, 
premium,    dues,    and    fines    paid,    which 

amounts  to  $— ^  "leaving  the  aooonnt 

stand  as  follows: 

Ifoan $2,000  00 

Interest  to  tb%  date  of  th«  appoint- 
ment of  the  recelTer  at  6% 60S  00 

IM06  00 

Cr. 
With  Interest  on  arerage  pairmenta  of  pro- 
mium.  Interest  and  dues,  it  Int.  on  same, 
I1.876,  fine  |6.00.  total  $1,882  ft  Int.  $175.00..  $U667  00 

Balance  due  the  aasodation $  948  00 

— Deducting  the  same  from  the  $2,000  in  the 
hands  of  the  receiver  leaves  $948  due  the  as- 
sociation, and  she  prays  that,  in  case  the 
court  should  be  of  the  opinion  that  she  Is  not 
entitled  to  share  in  the  reserve  fund  and 
earnings  of  the  said  association,  that  then 
she  should  be  settied  with  as  set  out  in  the 
second  exception,  and  she  be  allowed  to  dis- 
charge her  loan  by  the  payment  of  the  said 
sum  of  $948,  and  the  report  be  corrected.  A. 
B.  Thompson,  by  Simms  &  Enslow,  Attor- 
neys." 

The  cause  was  brought  on  to  be  heard  on 
the  16th  day  of  July,  1901,  "and  the  court, 
having  maturely  considered  the  question  rais- 
ed in  the  said  cause,  is  of  the  opinion  that 
the  contract  between  the  National  Mutual 
Building  &  Loan  Association  and  the  plain- 
tiff, Annie  B.  Thompson,  is  governed  by  the 
laws  of  the  state  of  West  Virginia,  and  that 
as  the  said  defendant  had  not  complied 
with  the  requirements  of  the  statute  In  West 
Virginia  governing  loans  made  by  building 
and  loan  associations,  It  Is  not  entitied  to 
have  the  same  treated  as  a  building  and  loan 
association  loan,  but  only  as  a  straight  loan 
of  $2,000,  and  was  only  entitied  to  be  paid  its 
money  with  six  per  cent  interest;  and  that 
all  payments  made  by  the  said  plaintiff, 
whether  of  dues,  premium,  or  interest,  or 
fines,  be  credited  upon  the  said  loan;  and 
that  the  said  plaintiff  should  not  share  in  the 
reserve  fund  or  profits  of  said  association; 
and  that  the  said  contract  was  terminated 
and  the  loan  became  payable  at  the  time  of 
the  payment  of  the  insurance  money  in  this 
case  into  the  hands  of  the  receiver,  and  that 
period  should  be  taken  and  held  as  the  time 
of  settiing  the  accounts  between  the  said  par- 
ties. And  the  court,  being  of  the  further 
opinion  that  the  plaintifTs  exception  No.  1 
to  the  commissioner's  report  and  the  defend- 
ant's exceptions  to  the  said  commissioner's 
report  are  not  well  taken,  it  is  adjudged,  or^ 
dered,  and  decreed  that  they  be,  and  they 
are  hereby,  overruled.  But  the  court  being 
further  of  the  opinion  that  the  plaintiff*s 
exceptions  No.  2  is  well  taken,  and  that  the 
commissioner's  report  should,  to  the  extent 
of  such  exceptions,  be  modified,  It  is  there- 
fore ordered  that  the  said  plaintilTs  excep- 
tions No.  2  be,  and  they  are  hereby,  sus- 
tained, and,  the  court  now  proceeding  to  ad- 
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judicate  said  cause,  it  is  adjudged,  ordered, 
and  decreed  that  the  said  plaintiff  Is  entitled 
to  credit  for  all  payments  made  by  her  upon 
said  loan,  including  dues,  interest,  premium, 
and  fines,  and  that  the  defendant  the  Nation- 
al Mutual  Building  &  Loan  Association  is 
entitled  to  recover  from  the  said  Annie  B. 
Thompson  said  sum  of  $2,000,  with  interest 
from  January  12,  1894,  the  date  of  the  loan, 
until  March  23,  1898,  the  date  of  the  ap- 
pointment of  the  receiver  herein  and  the 
payment  to  him  of  the  money  due  on  the  fire 
insurance  policy,  and  that  the  amount  due 
to  the  said  the  National  Mutual  Building  & 
Loan  Association,  after  deducting  the  dues  of 
$516  from  January,  1894,  to  July,  1897,  $430 
interest  paid  monthly  from  January,  1894,  to 
July,  1897,  $430  premiums  paid  monthly  from 
January,  1894,  to  July,  1897,  with  $6  fines  paid 
by  the  said  A.  B.  Thompson,  leaves  a  balance 
due  the  said  association  of  $948,  which  it  is 
entitled  to  receive  out  of  the  sum  of  $2,000 
in  the  hands  of  the  said  receiver  herein,  with 
interest  from  this  date."  And  decreed  that 
plaintiff  recover  her  costs  against  the  said 
building  and  loan  association,  and  that  F.  B. 
Enslow,  special  receiver,  out  of  the  $948  ad- 
judged to  the^  association  pay,  first,  the  costs 
of  the  suit,  including  a  commission  of  5  per 
cent  to  the  special  receiver,  and  the  remain- 
der of  said  $948  after  paying  said  costs  pay 
over  to  the  said  association,  and  that  he  pay 
to  the  attorneys  of  plaintiff  $1,062,  the 
amount  due  her  out  of  the  $2,000  in  the  re- 
ceiver's hands.  From  which  decree  the 
building  and  loan  association  appealed. 

The  only  real  question  to  be  decided  In 
this  cause  Is  that  of  usury.  It  appears  from 
the  record  that  the  defendant  is  a  building 
and  loan  association  organized  under  the 
laws  of  the  state  of  New  York,  and  its  char^ 
ter  and  by-laws  clearly  bring  it  within  the 
restrictions  and  provisions  of  the  laws  of  the 
state  of  West  Virginia  concerning  building 
and  loan  associations.  It  is  insisted  by  coun- 
sel for  plaintiff  that  when  It  made  the  con- 
tract with  the  plaintiff  it  had  not  complied 
with  the  laws  of  the  state  of  West  Virginia 
to  enable  It  to  do  business  therein,  and  there- 
fore it  could  not  make  a  contract  as  a  build- 
ing and  loan  association,  and  the  court  held 
in  its  decree  to  that  effect,  holding  that  the 
contract  of  the  loan  was  governed  by  the 
laws  of  the  state  of  West  Virginia,  and  that, 
as  the  defendant  had  ^ot  complied  with  the 
requirements  of  the  statute  governing  loans 
made  by  building  and  loan  associations,  it 
was  not  entitled  to  be  treated  as  a  building 
and  loan  association  loan,  but  only  a  straight 
loan  of  $2,000,  and  was  only  entitled  to  be 
paid  its  money  with  6  per  cent,  interest,  and 
that  all  payments  made  by  the  plaintiff, 
whether  dues,  premium,  or  interest,  or  fines, 
be  credited  on  the  said  loan.  The  bill  al- 
leges want  of  compliance  with  the  statutes 
of  this  state  on  the  part  of  the  defendant 
association,  which  Is  denied  by  the  associa- 
tion, and  it  avers  In  its  answer  that  it  had 


fully  complied  in  every  particular  therewith. 
There  was  a  general  replication  to  the  an- 
swer, whereby  the  onus  was  thrown  upon 
the  defendant  to  show  that  it  had  complied 
with  the  statute,  but  it  does  not  appear  to 
have  filed  any  iHroofs  of  having  complied 
with  section  30,  c.  54,  Code  1899.  However, 
that  does  not  invalidate  its  contracts;  it  only 
renders  the  association  liable  to  the  penal- 
ties prescribed  for  failure  to  comply.  In  Tie 
Company  v.  Thomas,  33  W.  Va.  566,  11  8. 
B.  37,  35  Am.  St  Rep.  925,  Syl.,  points  2  and 
3,  are  as  follows:  ''(2)  A  contract  made  by 
a  foreign  corporation  before  it  has  complied 
with  the  statutory  prerequisites  to  the  right 
to  do  business  In  another  state  will  not,  on 
that  account  be  held  absolutely  void,  unless 
the  statute  expressly  so  declares;  and,  if 
the  statute  Imposes  a  penalty  upon  the  cor- 
poration for  failing  to  comply  with  such  pre- 
requisites, such  penalty  will  be  deemed  ex- 
clusive of  any  others.  (3)  Our  statute  (sec- 
tion 30,  c.  54,  Code  1899)  which  prescribes 
that  foreign  corporations  shall  comply  with 
certain  regrulations  as  a  prerequisite  to  their 
right  to  hold  property  or  do  business  In  this 
state,  and  fixes  a  penalty  for  their  failure 
to  do  so,  does  not  make  the  contracts  made 
in  this  state  by  such  corporations  before 
compliance  with  said  regulations  absolutely 
void  and  unenforceable  in  the  courts  of  this 
state."  See,  also,  Ober  v.  Stephens,  54  W. 
Va.  364,  46  S.  B.  195,  where  this  question  is 
discussed.  Section  30  of  chapter  54,  Code 
1899,  applies  as  well  to  building  and  loan 
associations  as  any  other  corporations,  and 
to  entitle  them  to  do  business  In  this  state 
It  is  their  duty  to  comply  with  the  provisions 
of  that  section,  and  when  so  complied  with 
they  are  relieved  from  the  penalties  therein 
provided;  but  as  we  have  seen,  their  con- 
tracts are  not  void,  but  are  held  to  be  valid 
and  binding.  I  think  the  test  In  this  case 
is,  would  the  contract  be  sustained  if  made 
by  a  domestic  building  and  loan  association? 
By  the  contract,  of  course,  is  meant  the  bond 
and  trust  deed  and  charter  and  by-laws  in 
regard  to  the  payment  of  premium  upon  the 
loan.  ^I^he  by-laws  of  the  defendant  asso- 
ciation (article  12,  f  2)  provide:  "Interest 
at  the  rate  of  not  more  than  six  per  cent, 
per  annum  will  be  charged  upon  all  loans, 
which  interest  must  be  paid  monthly,  with 
the  monthly  dues,  on  or  before  the  last  busi- 
ness day  of  each  month  until  the  maturity 
of  the  pledged  shares,  and  a  premium  of  not 
more  than  fifty  cents  per  month  will  be  char^ 
ged  on  each  one  hundred  dollars  borrowed, 
which  premium  must  be  paid  on  or  nefore 
the  last  business  day  of  each  month,  for  a 
period  of  eight  years,  or  until  the  maturity 
of  the  pledged  share,  should  they  mature 
before  the  expiration  of  the  eight  years.  The 
premium  for  the  first  six  months  to  be  paid 
in  advance."  And  the  bond  and  deed  of 
trust  are  made  to  conform  to  this  provi- 
sion of  the  by-laws.  In  the  bond  it  Is  pro- 
vided that  the  obligor  shall  pay  "on  <Hr  be- 
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fore  the  last  business  day  of  eacdi  and  every 
month  hereafter  the  sum  of  $10  for  pre- 
mium, |10  for  interest;  and  $12  for  dues  on 
^he  said  shares  until  maturity  of  the  said 
shares  in  accordance  with  the  articles  of 
association  of  the  said  obligee;  which  pre- 
mium is,  howeyer,  to  be  paid  for  eight  years 
only,  or  until  the  earlier  maturity  of  said 
shares."  And  in  the  deed  of  trust  it  is  pro- 
vided, '*Whi(di  premium  ia»  however,  to  be 
paid  for  eight  years  only,  or  until  the  eaiiier 
maturity  of  said  shares."  So  that  it  is  dis- 
tinctly provided  that  in  no  event  shall  the 
premium  be  paid  longer  than  eight  years. 
Here  we  have  a  deflnite  fixed  sum  (lump 
sum)  of  $960,  divided  into  monthly  payments 
of  $10  each.  In  Gray  v.  Building  &  Loan 
Association,  48  W.  Va.  104,  37  S.  E.  535,  64 
li.  B.  A.  217,  Syl.,  point  1:  "While  a  build- 
ing and  loan  assodatiota  may  fix  a  minimum 
premium,  payable  in  advance  or  in  period- 
ical installments,  such  premium  must  be  a 
lump  sum,  certain  and  definite,  and  not  a 
percentage  payable  indefinitely  at  fixed  pe- 
riods;*' and  point  2:  "A  percentage  payable 
indefinitely  and  at  fixed  periods  Is  interest, 
and,  although  it  be  called  'premium,'  and  Is 
in  addition  to  the  legal  rate  of  interest  al- 
ready charged.  It  is  usurious,  and  should  be 
expunged  from  the  account."  The  case  just 
cited,  also  that  of  Archer  against  the  same 
defendant,  45  W.  Va.  37,  80  S.  E.  241,  and 
Floyd  V.  National  Loan  &  Investment  Ck>m- 
pany,  48  W.  Va.  327,  38  S.  E.  655,  54  L.  B. 
A.  536,  87  Am.  St  Bep.  805,  are  referred  to  in 
Prince  v.  Holston  National  Building  &  Loan 
Association  (W.  Va.)  46  S.  E.  708,  where  it 
is  said,  "It  is  held  that  the  minimum  pre- 
mium 'must  be  a  lump  sum,  certain  and 
definite,  and  not  a  percentage  payable  in- 
definitely at  fixed  periods.'"  It  is  so  held 
because  in  the  contracts  there  under  con- 
sideration there  was  no  definite  time  fixed 
at  which  the  monthly  payments  of  premium 
should  cease  and  beyond  which  further  pay- 
ments should  not  be  collected;  hence  the 
whole  amount  of  the  premium  was  not  and 
could  not  be  fixed  definite  and  certain;  but 
where  it  is  provided  that  the  monthly  pre- 
miums of  a  specified  amount  of  each  monthly 
or  periodical  payment  shall  continue  not  ex- 
ceeding a  given  number  of  months,  It  is 
rendered  certain  and  definite,  because  It 
cannot  go  beyond  the  number  of  months 
designated;  and  If  it  should  cease  by  rea- 
son of  maturity  of  the  stock  and  the  conse- 
quent pajment  of  the  loan  in  a  shorter  time, 
surely  the  borrower  could  not  complain. 
Counsel  for  appellee  in  the  case  at  bar  cer- 
tainly misapprehends  the  ruling  of  this  court 
in  the  case  of  Floyd  v.  National  Loan  & 
Investment  Ck>mpany,  when  he  says  the  de- 
cree complained  of  in  case  at  bar  is  undoubt- 
edly in  all  respecti  governed  by  the  Floyd 
Case,  Just  dted.  That  was  a  case  in  which 
the  National  Loan  Sl  Investment  Company 
was  attempting  to  enforce  a  contract  of  the 
same  vicious  character  as  that  of  the  Bal- 


timore Building  ft  Loan  Association  in  the 
Gray  and  Archer  Cases,  and,  not  being  such 
a  contract  as  could  have  been  enforced  by 
a  domestic  association,  it  was  not  permitted 
to  be  enforced.  The  fact  that  the  premium 
was  required  to  be  paid  monthly  until  the 
maturity  of  the  stock  on  which  the  loan  was 
made,  tiie  time  of  the  continuing  payments 
of  premium  was  rendered  entirely  uncertain, 
and  hence  the  company  was  not  permitted 
to  enforce  the  contract,  which  was  justly 
held  to  be  usurious.  The  premium  provided 
by  tbe  contract  in  the  case  at  bar  is  suffi- 
ciently certain  and  definite,  and  it  is  there- 
fore not  usurious,  and  the  court  erred  in 
not  enforcing  the  terms  of  the  contract  as 
a  building  and  loan  association  contract 

The  exceptions  1,  2,  3,  and  5  of  the  de> 
fendant  association  to  the  report  of  the  com- 
missioner should  have  been  sustained,  and 
also  exception  4,  in  so  far  as  the  exception 
to  the  amount  found  by  the  report  in  favor 
of  the  association  to  be  $1,267.60  on  the  8th 
day  of  March,  1899,  should  be  sustained.  As 
to  the  residue  of  said  exceptions  claiming 
that  "the  evidence  shows  that  there  was  due 
thereon  on  the  1st  day  of  September,  1898. 
the  sum  of  $2,548  and  redemption  fee  of  $10, 
making  a  total  necessary  to  repay  the  loan 
of  $2,558,  and  that  the  value  of  the  shares 
that  may  be  credited  thereon  was  $542.20, 
leaving  a  balance  due  on  that  date  of  $2,- 
015.80,  which  bears  interest  from  the  Ist  day 
of  September  to  the  8th  day  €ft  March, 
amounting  altogether  to  $2,076.60,  which  said 
last  sum,  however,  the  commissioner  does 
not  find  to  be  due  thereon  according  to  the 
evidence  and  contention  of  defendant  asso- 
ciation," the  same  should  be,  with  the  cause, 
referred  back  to  a  commissioner  to  ascertain 
from  the  evidence  in  the  cause  the  actual 
amount  of  fines  properly  assessable  and  not 
paid  from  January,  1894,  to  September  1, 
1898,  and  interest  premium,  and  dues  not 
paid  by  the  plaintiff  up  to  the  same  date, 
which  several  amounts,  to  be  added  to  the 
principal  of  the  loan  to  be  reduced  by  the 
sum  of  $542.20,  the  withdrawal  value  of  the 
shares  of  stock,  will  be  the  true  amount  of 
the  decree  to  be  rendered  In  favor  of  the 
defendant  association,  and  the  exceptions  of 
plaintiff  to  the  commissioner's  report  should 
have  been  overruled. 

The  decree  of  the  circuit  court  of  Cabell 
county  is  therefore  set  aside,  reversed,  and 
annulled,  and  the  cause  remanded  to'  said 
court  with  directions  to  enter  a  decree  as- 
certaining and  fixing  the  amount  due  the 
defendant  association  according  to  the  terms 
of  the  contract  of  loan  as  a  building  and 
loan  association  contract  and  to  cause  the 
funds  paid  into  the  hands  of  the  special  re- 
ceiver by  the  Insurance  company  In  this 
cause  to  be  applied  on  account  of  such  de- 
cree in  favor  of  the  National  Mutual  Build- 
ing ft  Loan  Association,  and  for  such  further 
proceedings  as  may  be  proper  in  the  prem- 
ises, and  not  inconsistent  herewith. 
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COVINGTON  V.  SMITH  FURNITURB3  CO. 

(Supreme  Court  of  North  Carolina.     May  16^ 

1905.) 

SKBVART'8   injubies  —  contbibdtobt   iixgu« 

oence— evidence. 

1«  Where  there  is  a  safe  method  available  for 
the  performance  of  a  servant^s  work,  and  also 
A  dangerous  one,  and  he  selects  the  latter  with 
full  knowledge  of  its  danger,  he  cannot  recover 
for  consequential  injuries. 

[Bid.  Note. — For  cases  in  point,  see  voL  34, 
Cent  Dig.  Master  and  Servant,  H  702,  745.] 

2.  In  an  action  for  injuries  to  a  servant  in- 
jured by  his  hand  coming  in  contact  with  the 
knives  of  a  machine  which  he  was  operating, 
evidence  considered,  and  held  to  show  that  plain- 
tiff was  guilty  of  contributory  negligence. 

Appeal  from  Superior  Oourt,  Guilford 
County;  Peebles,  Judge. 

Action  by  D.  A.  Covington  against  the 
Smith  Furniture  Company.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Action  to  recover  damages  for  injuries  sus- 
tained by  plaintiff  while  working  in  defend- 
ant's employment.  Plaintiff  alleged  that  lie 
was  injured  in  operating  a  Jointer;  that  he 
began  work  in  July,  and  continued  till  Sep- 
tember, 1903;  that  he  had  been  engaged  at 
work  on  similar  machines  in  other  factories 
some  five  or  six  years;  that  he  was  an  ex- 
perienced man  in  such  employment;  that  at 
the  time  he  was  injured  he  was  running  two 
pieces  of  dry  oak  timber  about  15  inches 
long  and  7  inches  wide  over  the  jointer;  that 
the  piece  of  timber  resting  under  his  hand 
had  a  knot  in  it,  was  hard  and  curly  where 
knives  struck  it  about  one  inch  at  the  end 
of  the  board;  that  the  jointer,  together  with 
other  machines,  was  operated  by  the  steam 
engine;  that  the  speed  of  the  machine  upon 
which  plaintiff  was  at  work  was  affected 
when  the  heavy  planer  near  to  it  was  at- 
tached; that  lumber  is  worked  through  the 
machine,  the  operator  putting  his  hand  on 
top  of  it  The  knives  struck  the  corner,  and 
knocked  it  out  from  under  plaintiff's  hand. 
The  speed  of  the  machine  was  about  8,000  rev- 
olutions of  the  roller  on  which  the  knives 
were  set  per  minute.  When  plaintiff  was 
hurt  anotheir  planer  was  put  in  operation  by 
the  operator  throwing  the  belt  on  it  and 
starting  it  to  running.  Tliis  reduced  the 
speed  of  the  machine,  and  caused  it  to  throw 
the  piece  of  timber  back,  knocking  it  out  of 
plaintiff's  hand,  and  bringing  his  hand  in 
contact  with  the  knives.  Plaintiff  testified 
that  the  engine  had  not  sufficient  power  to 
run  all  of  the  machines  in  the  shop;  that 
when  the  heavy  planer  was  attached  it  re- 
duced the  speed  of  the  machine  operated  by 
him  for  as  much  as  five  minutes,  until  the 
engine  could  reassert  itself;  that  just  before 
he  put  the  board  on  the  machine  be  saw 
them  couple  up  with  the  planing  machine; 
that  was  just  before  he  started  the  board  on 
it;  that  he  had  seen  them  do  that  before, 
and  knew  that  the  speed  of  this  machine 
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would  slacken  for  a  while;  that  he  knew  it 
made  it  more  dangerous;  that  he  had  not 
realized  how  dangerous  it  was;  that  he  had 
boards  to  jump  out  before  when  the  blades 
of  the  knives  hit  a  knot  or  hard  place  in  the 
board,  and  when  the  board  was  pushed  over 
while  the  speed  of  the  engine  was  checked 
the  board  would  kick;  that  he  said  the  ma- 
chine Blackened  before  putting  the  board  on 
it,  and  he  had  been  cautioned  about  the  care- 
less manner  in  which  he  was  running  the 
timber  across  the  machine;  that  he  knew 
the  engine  was  insufficient  to  run  all  of  the 
machines  in  the  shop  about  two  months  be- 
fore the  accident.  J.  B.  Hassell,  witness  for 
plaintiff,  testified  that  he  was  running  the 
planer,  and  threw  the  belt  on  his  planer,  and 
started  it  in  motion  while  the  plaintiff  was 
working  at  his  jointer;  that  he  had  ob- 
served that  this  machinery  would  slow  down 
when  his  was  attached;  and  in  a  short  time 
after  throwing  the  belt  on  the  plaintiff  came 
to  him  with  his  hand  injured;  that  he  ex- 
amined the  piece  of  wood  the  plaintiff  was 
working,  and  it  looked  as  if  it  had  started 
oyer  the  knives  before  the  Jointer  slowed  up; 
that  the  engine  was  an  80  horse  power,  and 
not  in  good  order,  and  should  Jiave  been  100 
horse  power  to  run  all  the  machinery  in  the 
factory;  that  throwing  the  planer  on  would 
slacken  the  speed  of  the  engine.  It  would 
catch  up  its  speed  after  a  while.  Most  of 
them  in  the  shop  knew  it.  It  required  about 
fire  minutes  to  reassert  Itself.  After  it 
checked,  any  one  could  see  that  it  was  not 
running  at  its  usual  speed,  and  its  speed 
slowed  when  the  witness  put  on  the  planer. 
After  the  Injury  the  engine  ran  the  jointer 
all  right  He  stated  that  there  was  more 
danger  In  getting  cut  when  the  jointer  was 
running  slow;  that  it  would  knock  out  plank 
oftener  when  running  slack;  the  chances 
were  that  the  person  would  get  hurt.  There 
was  no  evidence  that  any  complaint  was 
made  to  the  owners  or  managers  of  the  de- 
fendant company  in  regard  to  the  engine. 
At  the  conclusion  of  the  plaintifTs  testimony 
the  defendant  moved  for  judgment  of  non- 
suit.  The  motion  was  allowed,  and  th« 
plaintiff  appealed. 

H.  J.  Justice,  W.  P.  Bynum,  and  G.  S.  Fer- 
guson, for  appellant  Brooks  Sl  Thomson, 
for  appellee. 

CONNOR,  J.  (after  stating  the  facts).  The 
correctness  of  the  judgment  of  nonsuit  de- 
pends upon  the  application  of  some  well-set- 
tled principles  of  law.  Taking  the  plaintiff's 
evidence  and  all  inferences  to  be  drawn 
therefrom  most  flivorable  to  his  view,  the 
question  arises  whether  there  was  any 
breach  of  legal  duty  on  the  part  of  the  de- 
fendant in  respect  to  the  engine  and  its  re- 
lation to  the  machine  which  he  operated. 
He  says  that  it  did  not  have  sufficient  capac^ 
ity  to  move  steadily  and  without  variation 
all  of  the  machines  in  the  shop;  that  when 
I  the  heavy  planer  was  attached  it  slackened 
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the  speed  of  the  machine  which  he  was  oper- 
ating for  a  few  minutes.  One  witness  says 
that  in  five  minutes  the  engine  would  reas- 
sert itself.  This  condition  was  known  to 
the  plaintiff  for  two  months  prior  to  his  In- 
Jury.  Without  conceding,  as  a  matter  of 
law,  that  this  condition  constituted  negli- 
gence on  the  part  of  the  defendant,  but  as- 
suming for  the  salie  of  the  argument  that  it 
did,  we  proceed  to  consider  the  duty  which 
arose  on  the  part  of  the  plaintiff.  He  says 
that  he  knew  the  effect  produced  upon  his 
machine  and  the  increased  danger  when  the 
heavy  planer  was  attached.  He  further  says 
that  on  the  occasion  upon  which  he  was 
injured  he  saw  the  belt  thrown  upon  the 
heavy  planer,  and  saw  his  machine  slacken. 
Notwithstanding  this  he  continued  to  push 
the  board  upon  the  knives,  which,  he  says, 
he  knew  was  dangerous,  although  he  did  not 
realize  the  full  extent  of  the  danger.  He 
says  that  in  this  condition  a  person  would 
get  hurt  oftener,  or  that  the  chances  of  get- 
ting hurt  were  greater  than  of  not  getting 
hurt.  There  is  no  question  involved  in  this 
case  in  respect  to  the  duty  of  the  plaintiff  to 
quit  the  employment  upon  discovery  of  the 
incapacity  of  the  engine.  What  was  his 
duty  when  he  saw  the  condition  by  which  he 
was  confronted  and  knew  that  it  was  dan- 
gerous? If  he  had  waited  for  a  few  min- 
utes, not  exceeding  five,  before  pressing  the 
board  upon  the  knives,  the  engine,  reassert- 
ing itself,  would  have  moved  steadily.  Was 
it  not  his  duty,  in  the  exercise  of  ordinary 
care  and  prudence,  to  have  done  so?  The 
general  rule  of  law  Is  "that  when  the  danger 
is  obvious,  and  is  of  such  a  nature  that  it 
can  be  appreciated  and  understood  by  the 
servant  as  well  as  by  the  master  or  by  any 
one  else,  and  when  the  servant  has  as  good 
an  opportunity .  as  the  master  or  any  one 
else  of  seeing  what  the  danger  Is,  and  is 
permitted  to  do  his  work  In  his  own  way, 
and  can  avoid  the  danger  by  the  exercise  of 
reasonable  care,  the  servant  cannot  recover 
against  the  master  for  the  injuries  received  in 
consequence  of  the  condition  of  things  which 
constituted  the  danger.  If  the  servant  is 
injured.  It  is  from  his  own  want  of  care. 
♦  ♦  ♦  This  rule  is  especially  applicable 
when  the  danger  does  not  arise  from  the  de- 
fective condition  of  the  permanent  ways, 
works,  or  machinery  of  the  master,  but  from 
the  manner  in  which  they  are  used,  and 
when  the  existence  of  the  danger  could  not 
well  be  anticipated,  but  must  be  ascertained 
by  the  observation  at  the  time."  Labatt, 
333.  The  same  principle  may  be  stated  in 
the  usual  formula  that  where  there  Is  a  safe 
and  a  dangerous  method  available  for  the 
performance  of  the  work  in  hand,  and  the 
servant  selects  the  latter  method  with  actual 
knowledge  of  the  fact  that  it  is  dangerous, 
he  cannot  recover.  We  think  that  an  appli- 
cation of  these  well-established  rules  to  the 
•evidence  sustains  the  judgment  below. 
Without  entering  upon  the  many  and  dif- 


ficult questions  arising  out  of  cases  involv- 
ing assumption  of  risk,  contributory  negli- 
gence, and  proximate  cause,  we  think  that 
but  one  conclusion  can  be  drawn  from  the 
evidence  in  this  case.  A  very  slight  consid- 
eration upon  the  part  of  the  plaintiff,  espe- 
cially In  view  of  his  knowledge  of  the  condi- 
tions and  his  experience  in  operating  that 
machine,  would  have  suggested  retaining  the 
plank  for  a  few  minutes  until  the  machine 
could  reassert  itself  and  the  danger  pass 
away.  Carter  v.  Lumber  Co.,  129  N.  C.  203, 
39  S.  E.  828.  His  witness  states  that  there 
was  more  danger  in  getting  cut  when  the 
jointer  was  running  slow;  that  the  chances 
were  a  person  would  get  hurt.  This  the 
plaintiff  knew.  He  should  not  have  taken 
chances  in  the  presence  of  an  obvious,  ap- 
parent, and  well-known  danger.  If  he  did 
so,  and  was  hurt,  he  cannot  cast  upon  his 
employer  the  blame  or  responsibility.  El- 
more V.  Railroad,  132  N.  G.  865,  44  S.  K  620. 
There  is  no  error. 
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RAYBURN   T.   PENNSYLVANIA   CASUAIr 

TY  CO. 

(Supreme  Court  of  North  Carolina.    May  16, 

1905.) 

INSUaANCB— AOOIDENT     INSURANCE  ~  TEBIC    OF 

POLICY— EFFECT  OF  DELIVERY— WAIVER 

OF    CONDITIONS. 

1.  Plaintiff  applied  through  defendant's  agent 
for  an  accident  policy  on  October  2l8t.  The 
policy  was  countersigned  b^  the  agent  on  Oc- 
tober 23d,  and  recited  that  it  was  effective  for 
one  year  from  that  day  until  October  23d  of 
the  following  year,  and  further  declared  that  it 
should  not  take  effect  unless  the  premium  was 
actually  paid  previous  to  any  accident  for 
which  claim  should. be  made.  The  policy  was 
delivered  to  plaintiff,  and  the  premium  paid  on 
October  80th,  he  having  in  the  meantime  been 
injured,  to  the  knowledge  of  the  agent  who  de- 
livered the  same.  Heldy  that  there  was  a  waiv- 
er  of  the  provision  of  the  policy  requiring  the 
payment  of  a  premium  previous  to  any  accident 
for  which  claim  should  be  made. 

2.  An  accident  insurance  policy  takes  effect 
from  its  date,  unless  it  is  stated  that  it  shall 
only  take  effect  on  certain  conditions,  in  which 
case  it  takes  effect  as  of  the  day  of  its  date  upon 
compliance  with  the  conditions  and  the  delivery 
of  the  policy. 

3.  In  the  absence  of  fraud,  the  delivery  of  an 
insurance  policy  Is  conclusive  proof  that  the 
contract  is  completed,  and  an  adcnowledgment 
that  the  premium  was  properly  paid  during 
good  health. 

4.  Where  insurance  is  applied  for,  and  aft- 
erwards  a  policy  is  issued  and  delivered,  it  is 
based  on  the  status  of  the  insured  at  the  time 
of  the  application,  and  the  insurer  assumes  the 
risk  after  the  date  of  the  policy. 

5.  An  accident  policy  reciting  that  the  insur- 
ance is  for  the  term  of  one  year  beginning  on 
the  23d  of  October,  1901,  and  ending  on  the 
23d  of  October,  1902,  is  a  continuing  contract 
beginning  and  ending  on  the  days  specified,  al- 
though it  is  not  delivered,  and  the  premium  is 
not  paid,  until  October  30,  1901. 

6.  Where  a  contract  of  insurance  is  reasonably 
susceptible  of  two  constructions,  that  construc- 
tion most  favorable  to  the  insured  should  be 
adopted. 

[Ed.  Note. — For  cases  in  point  see  voL  28, 
Oent.  Dig.  Insuiance,  §S  292,  295.J 
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Appeal  from  Superior  Court,  Rutherford 
Oounty;   Neal,  Judge. 

Action  by  S.  G.  liayburn  against  the  Penn- 
sylvania Casualty  Company.  Prom  a  Judg- 
ment of  nonsuit,  plaintiff  appeals.    Reversed. 

McBrayer  &  McBrayer,  for  appellant  Gal* 
text  &  Carson,  for  appellee. 

BROWN,  J.  The  motion  of  the  defendant 
to  amend  the  transcript  of  appeal  by  Insert- 
ing the  amended  answer  is  allowed,  and  the 
appeal  has  been  considered  and  determined 
by  us  with  the  amended  answer  In. 

The  action  is  brought  to  recover  upon  an 
accident  policy  issued  by  the  defendant  to 
the  plaintiff,  and  dated  October  23,  1901. 
The  plaintiff  was  Injured  on  October  27, 
1901. 

The  plaintiff  testified  that  he  made  due 
application  in  usual  form  through  Mills,  the 
defendant's  agent,  for  the  policy,  on  October 
21,  1901,  and  at  that  time  offered  to  pay  the 
premium.  Mills  refused  the  money,  and  said 
that  was  not  the  time,  and  that  the  plaintiff 
could  pay  the  premium  when  he  (Mills) 
brought  him  the  policy.  The  agent  delivered 
the  policy  to  the  plaintiff  on  October  30,  1901, 
and  then  received  the  premium.  At  the  time 
he  delivered  the  policy,  Mills  said  to  the 
plaintiff  that  "he  understood  I  was  already 
hurt  in  the  arm  and  shoulder,  and  that,  al- 
though being  hurt,  he  would  deliver  the  pol- 
icy." The  plaintiff  made  claim  In  due  form 
and  in  apt  time,  and  received  from  the  home 
office,  at  Scranton,  Pa.,  the  necessary  blanks 
for  making  proof,  dated  January  2,  1902. 
The  plaintiff's  notice  of  injury,  sent  to  the 
defendant,  states  he  was  hurt  on  October  27, 
1901.  Again,  on  February  25,  1902,  the  de- 
fendant's manager  at  Charlotte,  N.  C,  sent 
another  set  of  proofs  to  the  plaintiff  to  be 
executed. 

The  policy  recites  that  it  Is  Issued  in  con- 
sideration of  an  annual  payment  of  a  pre- 
mium of  |10,  and  states  that  "this  Insurance 
is  for  the  term  of  one  year  beginning  at  noon 
on  the  23rd  day  of  October,  1901,  and  ending 
on  the  23rd  day  of  October,  1902."  The  pol- 
icy contains  a  provision  that  it  shall  not  be 
valid  utitll  countersigned  by  the  agent  at 
Charlotte.  This  was  done  on  October  23, 
1901.  It  is  further  declared  that  it  shall  not 
take  effect  unless  the  premium  is  actually 
paid  previous  to  any  accident  under  which 
claim  is  made. 

It  is  contended  by  the  plaintiff  that  the  evi- 
dence tends  to  prove  a  waiver  of  this  latter 
provision,  and  that  the  case  should  have  been 
submitted  to  the  Jury  upon  a  proper  issue, 
with  appropriate  Instructions.  In  this  view 
we  concur.  The  general  rule  Is  well  settled 
that  the  policy  takes  effect  from  its  date, 
unless  It  be  otherwise  stated  that  it  shall 
only  take  effect  upon  certain  conditions.  It 
is  also  held  that  upon  such  conditions  being 
met,  if  the  policy  is  delivered,  it  takes  ef- 
fect as  of  the  day  of  its  date.  May  on  In- 
surance, §  400.    The  delivery  of  the  policy  in 


this  case  was  made  by  the  defendant's  au- 
thorized agent  with  full  knowledge  of  all 
the  facts.  He  received  the  premium,  and 
It  has  been  retained  by  the  defendant  There 
is  no  suggestion,  much  less  evidence,  of  fraud 
or  imposition.  On  the  contrary,  the  delivery 
was  the  voluntary  act  of  the  defendant's 
agent,  without  even  an  importunity  upon  the 
part  of  the  plaintiff.  It  has  been  held  In  a 
recent  case  in  this  court  that  where  the  pol- 
icy is  delivered,  there  being  no  allegation  or 
proof  of  fraud,  the  delivery  is  conclusive 
proof  that  the  contract  is  completed,  and  is 
an  acknowledgment  that  the  premium  was 
properly  paid  during  good  health.  Grier  v. 
Ins.,  132  N.  O.  542,  44  S.  B.  28;  Kendrick  V. 
Ins.  Co.,  124  N.  C.  815,  32  S.  B.  728,  70  Am. 
St.  Rep.  592.  The  further  principle  is  ap- 
plicable to  this  case,  that,  where  insurance 
is  applied  for,  and  afterwards  a  policy  is 
Issued  and  delivered,  It  is  based  on  the  status 
of  the  insured  at  the  time  of  the  application, 
and  the  company  assumes  the  risk  after  the 
date  of  the  policy.    Qrler's  Case,  supra. 

We  are  not  inadvertent  to  the  Ormond 
Case,  96  N.  C.  159,  1  S.  B.  796,  or  the  Whitley 
Case,  71  N.  C.  481,  so  earnestly  pressed  on 
our  attention  by  Mr.  Oallert  in  his  well-con- 
sidered argument  The  syllabus  in  each  case 
falls  to  show  that  the  policy  was  delivered 
by  the  agent  with  full  knowledge  of  the 
facts.  A  careful  reading  of  the  facts  and 
the  opinions  leads  us  to  conclude  that  those 
cases  are  not  in  conflict  with  the  conclu- 
sions we  have  reached  In  this.  It  must  also 
be  remembered  that  this  contract  does  not 
terminate  because  one  Injury  is  Inflicted.  It 
is  a  continuing  contract  and  the  duration 
of  its  binding  force,  as  explicitly  stated  in 
it  continued  until  noon,  October  23,  1902. 
The  construction  contended  for  by  the  de- 
fendant, that  the  contract  began  on  October 
80,  1901,  when  the  policy  was  delivered,  is 
inconsistent  with  a  contract  for  12  months, 
and  which  by  its  own  express  limitation  ex- 
pires October  23,  1902.  If  a  contract  of  in- 
surance is  reasonably  susceptible  of  two  con- 
structions, the  uniform  rule  In  all  courts  is 
to  adopt  that  which  Is  most  favorable  to  the 
Insured.  Bank  v.  Ins.  Co.,  95  U.  S.  673,  24 
L.  Bd.  563. 

Upon  the  evidence  presented  in  this  rec- 
ord. If  believed,  the  plaintiff  was  entitled  to 
a  verdict  in  accordance  with  the  terms  of 
the  contract  and  the  court  below  erred  in 
giving  Judgment  of  nonsuit 

New  trial. 

(138  N.  C.  G68  ) 
STATB  T.  BLBVIN8. 

(Supreme  Court  of  North  Carolina.    May  16, 

1905.) 

HOUICIDE—SlXr-DErENSE— NECESSITY  OF  BE- 
TBBATING — QUESTION   FOB  JUBT. 

1.  Where  a  man  is  without  fault,  and  an  as- 
sault with  intent  to  kill  is  made  upon  him,  he 
is  not  required  to  retreat,  but  may  stand  his 
ground,  and  kill  his  aissailant  if  it  is  necessary 
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so  to  do  in  order  to  save  his  owq  life  or  protect 
his  person  from  great  bodily  harm. 

[Ed.  Note. — For  cases  In  point,  see  toL  26, 
Cent  Dig.  Homicide,  §§  168-17L] 

2.  The  necessity,  real  or  apparent,  of  killing 
•ne*8  assailant  in  order  to  effectively  defend 
one's  self  is  a  question  for  the  jury,  to  be  de- 
termined on  the  facts  as  they  reasonably  ap- 
peared to  the  one  who  did  the  killing. 

[Ed.  Note. — For  cases  in  point,  see  voL  26. 
Gent.  Dig.  Homicide,  §  569.] 

8.  In  case  of  an  ordinary  assault,  even  with 
deadly  weapons,  not  made  with  intent  to  kill, 
the  person  assailed  must  retreat,  if  possible, 
as  far  as  consistent  with  his  own  safety,  before 
killing  his  assailant  in  his  own  defense. 

Ed.  Note. — For  cases  in  point,  tee  vol.  26, 
Cent  Dig.  Homicide,  fi§  168-171.]  . 

Appeal  from  Superior  Ck>urt,  Mitchell 
County;  McNeill,  Judge. 

Flem  Blevins  was  conylcted  of  manslaugh- 
ter, and  appeals.    Reversed. 

8.  J.  Ervin  and  W.  C.  Newland,  for  appel- 
lant A.  C.  Avery  and  the  Attorney  General, 
for  the  State. 

HOKE,  J.  There  was  evidence  of  the  state 
tending  to  show  that  the  prisoner  was  guilty 
of  murder.  The  prisoner  testified  In  his  own 
behalf  that  he  was  on  his  way  to  town,  and 
came  up  to  Jason  Harrell's  house,  where  a 
lot  of  men  were  assembled.  One  Walts 
Harrell  and  his  son  Greorge  were  in  a  fuss, 
and  witness  interfered  to  try  and  keep  it 
down.  George  had  threatened  to  kill  his 
father,  and  each  had  a  gun.  Some  of  the 
men  had  hold  of  Greorge,  and  witness  took 
hold  of  Waits  Harrell's  gun,  and  wrenched 
it  out  of  his  hand,  and  was  going  off  with  it 
As  the  prisoner  walked  away  with  the  gun, 
he  saw  the  deceased  cutting  at  Jason  Har- 
rell, had  given  him  a  severe  wound,  and  was 
raking  at  him  with  a  knife,  when  the  pris- 
oner called  to  the  deceased  to  "stop  that," 
was  walking  towards  them,  called  two  or 
three  times,  and  said,  **Don*t  do  that,"  "Put 
that  up,"  when  the  deceased  turned  and 
came  at  witness  "full  dive  with  a  knife." 
The  witness  "kinder  backed  to  the  right," 
said,  "Take  care,  take  care,"  and  as  he  was 
coming  on  the  witness  pointed  the  gun  and 
fired,  and  killed  him.  He  was  coming  on  in 
a  stooping  position,  with  his  left  hand  ex- 
tended and  right  hand  raised.  The  witness 
shot  him  because  witness  thought  he  waa 
going  to  kill  him  with  that  knife.  The  wit- 
ness had  nothing  against  him.  The  deceased 
came  on  the  witness  very  brisk,  and  the 
witness  never  retreated  very  far;  didn't 
have  time  to.  At  the  time  the  witness  said 
"Don't  do  that"  the  deceased  was  raking  at 
Jason  Harrell  with  his  knife.  He  fell  near 
the  end  of  the  gun.  The  deceased  was  run- 
ning on  the  witness  "full  dash"  when  the 
witness  shot  He  never  pointed  the  gun  at 
the  deceased  till  he  started  at  the  witness. 

In  apt  time  the  prisoner  requested  the 
court  to  give  the  Jury  the  following  instruct 
tlon:     *'(4)   If  the  deceased   attacked   the 


I  prisoner  with  a  deadly  weapon,  to  wit,  a 
I  knife,  intending  to  kill  him,  then  the  pris- 
oner was  not  required  to  retreat,  but  had  a 
right  to  stand  his  ground  and  repel  force 
with  force,  and  to  kill  the  deceased.  If  nec- 
essary to  defend  himself  from  death  or  great 
bodily  harm."  The  court  declined  to  give 
this  instruction,  and  the  prisoner  excepted. 
To  another  prayer,  In  substance  that  if  the 
deceased  assaulted  the  prisoner  with  a  knife, 
and  with  intent  to  kill,  under  the  circum- 
stances as  stated  by  him,  and  It  was  neces- 
sary for  the  prisoner  tp  kill  the  deceased 
to  saye  his  own  life  or  protect  his  person 
from  great  bodily  harm,  snch  killing  woold 
be  excusable  on  the  ground  of  self-defense, 
the  court  added,  "If  the  prisoner  was  un- 
able to  retreat  with  safety."  It  has  been 
established  In  this  state  by  several  well-con- 
sidered decisions  that  where  a  man  Is  with- 
out fault,  and  a  murderous  assault  Is  made 
upon  him — an  assault  with  intent  to  kill — 
he  is  not  required  to  retreat,  but  may  stand 
his  ground,  and  If  he  kill  his  assailant,  and 
it  is  necessary  to  do  so  In  order  to  save  his 
own  life  or  protect  his  person  from  great 
bodily  harm,  It  is  excusable  homicide,  and 
will  be  BO  held  (State  r.  Harris,  46  N.  C.  190; 
State  V.  Dixon,  75  N.  C.  275;  State  r.  Hough 
[at  this  term]  50  S.  B.  709);  this  necessity, 
real  or  apparent,  to  be  determined  by  the 
jury  on  the  facts  as  they  reasonably  appear- 
ed to  him.  True,  as  said  in  one  or  two  of 
the  decisions,  this  Is  a  doctrine  of  rare  and 
dangerous  application.  To  have  the  benefit 
of  it  the  assaulted  party  must  show  that  he 
is  free  from  blame  in  the  matter;  that  the  as- 
sault upon  him  was  with  felonious  purpose, 
and  that  he  took  life  only  when  It  was  nec- 
essary to  protect  himself.  It  is  otherwise 
in  ordinary  assaults,  even  with  deadly  weap- 
ons. In  such  case  a  man  Is  required  to  with- 
draw if  he  can  do  so,  and  to  retreat  as  far 
as  consistent  with  his  own  safety.  State 
V.  Kennedy,  91  N.  0.  572.  In  either  case 
he  can  only  kill  from  necessity.  But  in  the 
one  he  can  have  that  necessity  determined 
in  view  of  the  fact  that  he  has  a  right  to 
stand  his  ground;  In  the  other,  he  must 
show  as  one  feature  of  the  necessity  that  he 
has  retreated  to  the  wall.  Without  intend- 
ing in  any  way  to  pass  on  the  probative  force 
of  the  testimony,  there  was  evidence  on  the 
part  of  the  prisoner  tending  to  show  that  he 
was  without  fault,  and  that  the  deceased 
made  an  assault  upon  him  with  Intent  to  kill, 
and  with  present  power  to  carry  out  his 
felonious  purpose.  If  this  is  true,  the  pris- 
oner had  a  right  to  stand  on  his  defense,  and 
to  have  that  phase  of  his  testimony  submit- 
ted to  the  jury,  without  requiring  him  to 
show  that  he  endeavored  to  retreat  In  so 
modifying  one  of  the  prisoner's  prayers  for 
instructions  and  In  refusing  the  oth^,  there 
was  error  committed,  which  entitles  the 
prisoner  to  a  new  trial;  and  it  Is  so  ordered. 
New  triaL 
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STATE  ▼.  ADAMS. 
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(138  N.  C.  88S) 

STATE  V.  ADAMa 

(Supreme  Ck>urt  of  North  CaroIinA*    May  Id, 

1905.) 

BOMICI DE— TRI  AI^-E  VTDENCE— BBS     OWrPi»— IH- 
STBUCTION»— MOTI VB. 

1.  In  a  prosecution  for  murder,  in  which  ft 
was  shown  that  the  dead  body  of  the  deceased 
was  found  by  her  husband  some  distance  from 
the  dwelling  house  on  his  return  from  town,  ev- 
idence that  when  the  husband  first  came  to  the 
house,  he  found  there  his  two  children,  mortally 
wounded,  and  followed  tracks  from  the  house  to 
the  place  where  he  found  the  body  of  deceajsed, 
although  relating  to  another  crime,  was  a  nec- 
essary part  of  the  main  transaction,  and  was 
admissible. 

[Eld.  Note. — For  cases  in  noint,  see  vol.  14t 
Gent.  Dig.  Criminal  Law,  f  801.] 

2b  In  a  prosecution  for  murder,  in  which  the 
evidence  is  circumstantial,  such  as  that  foot- 
prints leading  from  the  scene  of  the  crime  were 
those  of  defendant,  instructions  that  defendant 
Is  presumed  to  be  innocent,  and  that  the  burden 
is  upon  the  state  to  show  his  guilt  so  that  the 
jury  shall  be  fully  satisfied  thereof,  are  suffi- 
cient, and  it  is  not  error  to  refuse  to  instruct 
that,  where  circumstantial  evidence  is  relied 
on,  it  must  be  clear,  conrindng,  and  exclude  all 
rational  doubt,  so  that,  if  the  evidence  of  foot- 
prints is  not  conclusive,  and  does  not  point  with 
moral  certainty  to  guilt,  and  that  if  the  whole 
evidence,  leaving  out  of  consideration  that  of 
footprints,  is  not  sufficient  to  satisfy  the  jury 
of  guilt,  they  should  acquit. 

8.  In  a  prosecution  for  murder.  In  which  the 
state  introduced  evidence  that  footprints  leading 
from  the  scene  of  the  crime  were  those  of  de- 
fendant, it  was  not  error  to  refuse  to  charge 
that  the  correspondence  between  the  tracks  and 
feet  or  shoes  of  the  defendant  must  be  proved 
by  actual  comparison  as  by  bringing  the  two 
into  juxtaposition,  or  bj  actual  measurement, 
and  that  footprints  are  insufficient  to  establish 
guilt  if  they  are  not  distinguished  from  ordi- 
nary footprints  by  any  peculiar  marks,  and  the 
correspondence  between  them  and  the  tracks  of 
the  defendant  is  merely  in  superficial  shape, 
outline,  and  dimensions. 

4.  In  a  prosecution  for  murder.  In  which  the 
eridence  is  circumstantial,  it  Is  not  necessary 
that  the  state  show  a  motive  for  the  crime. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  26; 
Gent.  Dig.  Homicide,  §  4S1.] 

5.  Where,  in  a  prosecution  for  murder,  the 
state  relied  on  robbery  as  a  motive,  there  was 
no  error  in  refusing  to  instruct  that  the  burden 
was  on  tiie  state  to  show  beyond  a  reasonable 
doubt  not  only  that  there  was  money  in  the 
house  of  the  deceased  and  her  husband,  but  that 
the  defendant  killed  deceased  in  furtherance  of 
an  attempt  to  take  such  money. 

6.  In  a  criminal  prosecution  the  court  is  not 
required  to  select  a  single  fact  from  the  mass 
of  testimony,  and  charge  that  the  proof  as  to 
that  fact  must  exclude  every  reasonable  hypoth- 
esij^  except  defendant's  guilt 

[Ed.  Note. — For  cases  in  point,  see  vol.  14^ 
Cent  Dig.  Criminal  Law.  ft  1922.] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Moore,  Judge. 

Will  Adaras  was  convicted  of  murder,  and 
appeals.    Affirmed. 

This  case  was  before  ns  at  a  former  term, 
when  we  ordered  a  new  trial  for  the  reason 
utated  in  the  opinion  of  the  court.  136  N. 
G.  617,  48  S.  B.  589.  The  defendant  was 
Indicted  in  the  court  below  for  the  murder 
of  Mary   Bridgers  on  Friday,  January  22, 


1904.  The  testimony  tended  to  show  that 
Robert  Bridgers  and  his  wife  (the  deceased) 
and  their  three  children  lived  in  a  house 
off  the  public  road,  and  about  a  mile  and 
a  half  from  the  defendant's  home.  The  de- 
fendant had  passed  Bridgers*  house,  and  in- 
quired of  him  how  much  money  he  had  made. 
Bridgers  told  him  he  made  $300.  Defendant 
afterwards  asked  Bridgers  to  change  10 
cents,  which  Bridgers  refused  to  do,  saying 
that  he  did  not  keep  money,  but  that  his 
wife  kept  his  money.  Defendant  was  at 
Bridgers'  house  the  day  before  the  homicide 
•was  committed,  and  asked  Mary  Bridgers 
when  her  husband  was  going  to  town  and 
when  would  he  come  back.  She  told  him 
that  her  husband  would  go  the  next  morning, 
and  return  about  sunset  He  then  asked 
where  her  husband  was  at  that  time,  and 
she  replied:  "Yonder  he  comes,  with  his  gun 
on  his  shoulder.  He  has  been  hunting."  De- 
fendant was  then  standing  in  the  yard,  and 
as  Bridgers  approached  him  he  left  hurriedly, 
without  speaking  to  Bridgers,  though  he  was 
in  speaking  distance.  Early  Friday  morning 
the  defendant  was  seen  going  in  the  direc- 
tion of  the  Bridgers  house.  He  did  not  a^ 
rive  at  the  Massey  home,  where  he  worked, 
until  9  or  10  o'clock  in  the  forenoon,  and  re- 
mained there  only  until  noon,  when  he  left; 
and  went  in  the  direction  of  the  Bridgers 
place.  At  1  o'clock  he  was  seen  at  the  latter 
place,  standing  at  the  comer  of  the  house. 
About  sunset  of  the  same  day  he  was  seen 
coming  out  of  the  woods  or  old  field  be- 
tween the  Bridgers  house  and  the  public 
road.  He  was  running  at  the  time,  and  Ida 
behavior  was  unusual.  Crossing  the  road,  he 
"squatted  down"  behind  a  holly  bush,  as  If 
trying  to  conceal  himself.  One  of  the  wit- 
nesses who  saw  him  spoke  to  him,  and  ask- 
ed him  what  he  was  doing  there,  and  he 
made  no  reply;  The  witness  remarked  to 
his  son,  who  was  in  the  buggy  with  him: 
"That  negro  has  done  something  mean,  tie 
is  scared  to  death.  It  may  be  one  of  the 
negroes  who  broke  out  of  jail."  His  son  re- 
plied, "No,  it  is  Will  Adams."  They  left  him 
there,  and  he  was  next  seen  at  his  own 
house,  about  1  o'clock  in  the  night,  when 
the  officer  went  to  arrest  him.  His  conduct 
at  that  time  was  peculiar.  He  refused  to 
answer  when  he  was  called,  and  when  the 
officer  attempted  to  arrest  him  he  resisted, 
and  struck  at  the  officer  with  a  stick,  and 
threatened  to  kill  him.  He  did  not  submit 
until  the  officer  threatened  to  shoot  liim  "Mth 
his  gun.  The  officer  examined  his  clothing; 
and  found  that  his  trousers  and  shoes  and 
socks  were  wet.  Tracks  were  found  by  the 
holly  bush,  and  from  the  holly  bush  along  a 
hedge  row,  and  thence  on  to  the  creek,  and 
tracks  were  also  found  at  the  creek,  indi- 
cating that  some  one  had  forded  it  at  the 
place  where  it  was  crossed,  and  from  the 
creek  to  the  defendant's  honse.  Tracks  cor- 
responding with  those  already  mentioned 
were  fotmd  at  Bridgers'  house,  and  from  the 
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hoDse  to  the  place  where  Mary  Bridgers' 
body  was  found,  about  100  yards  away,  and 
from  that  place  back  to  the  house.  Tracks 
were  also  found  from  the  holly  bush  to  a 
path  at  a  point  about  100  yards  from  the 
body.  There  was  much  evidence  tending  to 
show  that  all  of  these  were  tracks  of  the 
defendant.  Robert  Bridgers  left  his  house 
early  Friday  morning  for  Raleigh,  and  re- 
turned at  sunset  the  same  day.  As  he  ap- 
proached the  house,  he  called  his  wife,  but  re- 
ceived no  answer.  He  then  went  to  the 
house,  and  found  two  of  his  children  badly 
wounded,  and  in  a  dying  condition.  He  rode 
rapidly  on  his  mule  to  the  house  of  a  neigh- 
bor, and  the  two  returned  to  Bridgers'  house. 
Bridgers  examined  his  bureau,  and  found 
that  his  money,  $6  in  all,  had  been  taken. 
He  went  to  the  back  door  of  the  house,  and, 
seeing  tracks,  he  followed  them  to  the  place 
about  100  yards  from  the  house  in  the  cotton 
patch,  where  he  found  bis  wife's  dead  body. 
Her  head  had  been  crushed,  and  the  coroner, 
who  is  a  physician,  testified  that  it  was  done 
with  a  blunt  instrument  like  the  eye  of  an 
axe,  and  there  was  evidence  tending  to  show 
that  blood  was  found  on  the  axe  at  the  wood 
pile  a  few  steps  from  the  house.  There  were 
two  tracks  from  Bridgers'  house  to  the  place 
where  the  body  was  found,  one  the  track  of  a 
man  and  the  other  the  track  of  a  woman, 
and  the  tracks  of  a  man  returning  to  the 
house.  The  tracks  from  the  house  to  the 
place  where  the  body  was  found  indicated  by 
their  appearance  that  the  man  and  the 
woman  were  running  when  they  were  made. 
The  defendant  was  searched  by  the  ofiicer 
who  arrested  him,  and  two  half-dollar  pieces 
and  four  coppers  were  found  In  his  pockets. 
One  of  the  silver  coins  was  a  very  bright 
piece,  and  apparently  had  never  been  used; 
the  other  was  older  and  darker.  They  were 
Identified  by  Bridgers  as  two  of  the  pieces 
taken  from  his  bureau  drawer.  The  defend- 
ant's statement,  when  asked  by  the  examin- 
ing magistrate  as  to  his  whereabouts  on  Fri- 
day, was  contradicted  by  witnesses  acquaint- 
ed with  the  facts. 

The  defendant  objected  to  all  evidence  re- 
lating to  the  finding  of  the  children  by  Brid- 
gers in  his  house  when  he  returned  from 
Raleigh  and  to  their  condition,  as  not  being 
pertinent  to  the  issue,  and,  upon  its  being 
admitted,  he  excepted. 

The  defendant  asked  that  the  following  In- 
structions be  given  to  the  Jury:  "(1)  When 
circumstantial  evidence  Is  relied  upon  to  con- 
Tlct,  It  must  be  clear,  convincing,  and  conclu- 
Bive  In  its  connections  and  combination,  and 
must  exclude  all  rational  doubt  as  to  the  de- 
fendant's guilt  And  therefore,  if  the  evi- 
dence as  to  the  footprints  in  this  case  Is  not 
clear,  satisfactory,  convincing,  and  conclu- 
sive to  the  minds  of  the  Jury— in  other  words. 
If  such  evidence  does  not  point  with  moral 
certainty  to  the  guilt  of  the  defendant,  and 
to  that  of  DO  other  person— then  the  Jury 


should  acquit  the  defendant,  unless  the  whole 
evidence  in  the  case,  after  leaving  out  of  con- 
sideration the  evidence  bearing  upon  the  foot- 
prints, is  sufficient  to  satisfy  fully  the  minds 
of  the  Jury  as  to  the  guilt  of  the  defendant 
(2)  It  is  essential  that  the  correspondence  be- 
tween the  tracks  and  the  feet  or  shoes  of  the 
defendant,  to  have  a  decisive  bearing,  should 
be  proved  by  actual  comparison— as  by  bring- 
ing the  two  into  Juxtaposition  and  placing 
the  shoe  into  the  Impression,  or  by  actual 
measurement  of  the  two  and  a  comparison  of 
the  measurements.     (3)  The  footprints  are  in- 
sufficient to  establish  guUt  If  they  are  not  dis- 
tinguished from  ordinary  footprints  by  an} 
peculiar  marks,  and  the  correspondence  be- 
tween them  and  the  tracks  of  the  defendant 
Is  merely  in  superficial  shape,  outline,  and 
dimensions.    (4)  If  the  state  has  satisfied  the 
Jury  from  the  evidence  beyond  a  reasonable 
doubt  that  Mary  Bridgers  was  killed,  and 
also  from  the  evidence  of  footprints  that  the 
defendant.  Will  Adams,  was  in  such  a  situa- 
tion as  made  it  possible  for  him  to  have  com- 
mitted the  act,  then  it  Is  Incumbent  on  the 
state  to  show,  If  possible,  that  Will  Adams 
had  a  motive  for  so  doing;   for  where  the 
state  relies  on  circumstantial  evidence  to  con- 
vict the  motive  becomes  not  only  material, 
but  controlling,  and  in  such  cases  the  facts 
from  which  it  may  be  inferred  must  be  prov- 
ed.   It  cannot  be  Imagined  any  more  than 
any  other  circumstance  In  the  case,  and  the 
burden  is  on  the  state  to  show  to  the  Jury 
beyond  a  reasonable  doubt  that  the  defend- 
ant had  a  motive  for  the  commission  of  the 
act    (jS)  The  court  instructs  the  Jury  that  the 
proof  of  the  facts  from  which  motive  is  to 
be  Inferred  must  be  clear,  satisfactory,  con- 
vincing,   and   conclusive,   and   exclude  any 
other  reasonable  hypothesis  than  that  of  the 
defendant's  guilt    And,   further,  that  such 
facts  must  be  proved  to  hare  been  known  to 
the  defendant  at  the  time  of  the  homicide. 
Therefore,  since  the  state  relies  upon  robbery 
as  the  motive  in  this  case,  the  court  in- 
structs you  that  the  burden  Is  on  the  state 
to  satisfy  the  minds  of  the  Jury  beyond  a  rea- 
sonable doubt  not  only  that  Robert  Bridgers, 
the  husband  of  the  deceased,  had  money  in 
the  house  in  which  he  lived,  but  that  the 
defendant  killed  Mary  Bridgers  In  furthei^ 
ance  of  an  attempt  to  take  such  money." 
The  court  refused  to  give  these  Instructions, 
and  the  defendant  excepted.    The  court  gave 
other  special  instructions  asked  by  the  de 
fendant,  and  charged  the  Jury  generally  In  re- 
gard to  the  facts  and  the  law.    There  was 
no  exception  to  tbe  general  charge.    There 
was  a  verdict  of  guilty  of  murder  In  the  first 
degree.    Judgment  was  pronounced  thereon, 
and  the  defendant  excepted  and  appealed. 

W.  B.  Snow  and  E.  M.  Shaffer,  for  appel- 
lant   The  Attorney  General,  for  the  State. 

WALKER,   J.    (after  stating   the   facts). 
The  defendant  objected  to  the  testimony  of 
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Robert  Bridgers  as  to  the  condition  of  hts 
children  when  be  found  them  on  his  return 
to  his  home,  upon  the  ground  that  it  was 
not  pertinent  to  the  issue,  and  his  counsel 
argued  before  us  that,  If  it  was  pertinent 
fpr  any  purpose,  4t  should  have  been  re- 
stricted by  the*  court  in  Its  charge  to  that 
purpose.  There  was  no  error  committed  in 
regard  to  this  testimony.  True  it  is  that 
evidence  as  to  one  offense  is  not  admissible 
against  a  defendant  to  iMrove  that  he  is  also 
guilty  of  another  and  distinct  crime,  the  two 
having  no  relation  to  or  connection  with  each 
other.  But  there  are  well-defined  exceptions 
to  this  rule.  Proof  of  another  ofitense  is  com- 
petent to  show  identity,  intent,  or  scienter, 
and  for  other  purposes.  In  State  v.  Murphy, 
84  N.  C.  744,  the  court  held  that:  "It  is  im- 
portant not  to  confound  the  principles  upon 
which  the  two  classes  of  cases  rest.  On  the 
one  hand,  it  is  admissible  to  produce  evi- 
dence of  a  distinct  crime  to  prove  scienter, 
or  to  make  out  res  gestse,  or  to  exhibit  a 
chain  of  circumstantial  evidence  of  guilt  in 
respect  to  the  act  charged*';  and  on  the 
other  the  evidence  should  be  limited  to  these 
exceptions,  and  should  be  excluded  when  it 
does  not  legitimately  fall  within 'their  scope. 
Wharton,  Or.  Law  (7th  Ed.)  §«  650,  631. 
And  80  in  State  v:  Thompson,  97  N;  0.  498, 
1  S.  E.  921,  this  court,  discussing  an  ob- 
jection similar  to  the  one  now  made,  said: 
''The  circumstances  -strongly  pointed  to  a 
single  agency,  and,  with  the  ownership  of 
the  rope  with  which  the  kindling  materials 
were  bound,  to  the  defendant  as  the  guilty 
author  of  both  of  the  firings.  The  facts 
proved  are  parts  of  one  continuing  transac- 
tion, and  are  but  the  development  of  the 
conduct  of  the  person  by  whom  the  succes- 
sive acts  were  done"— citing  Wharton,  Or. 
Law,  i  649.  While  the  last  case  cited  is 
closely  analagous  to  this  one,  the  case  of 
State  V.  Mace,  118  N.  O.  1244,  24  S.  B.  798, 
is  perhaps  more  like  it  There  the  defend- 
ant was  Indicted  for  murder,  and  this  court 
held  it  competent  to  show  an  assault  upon 
a  witness,  it  being  connected  with  the  of- 
fense charged,  and  material  evidence  upon 
several  grounds  as  tending  to  show,  among 
other  things,  that  the  act  was  done  to  pre- 
vent a  discovery  of  the  defendant's  crime, 
so  that  he  could  escape  its  probable  conse- 
quences, and  also  to  show  that  the  homicide 
he  was  charged  to  have  committed  was  will- 
ful, intended,  and  not  merely  accidental,  de- 
liberate, and  premeditated.  "Crimes,"  says 
Underbill,  "leading  up  to  or  connected  with 
the  homicide,  so  that  they  form  parts  of 
one  transaction,  may  be  proved  as  parts  of 
the  res  gestae  to  illustrate  the  conduct  and 
disposition  of  the  accused  about  the  time  of 
the  homicide."  Underbill,  Grim.  Bv.  fi  321. 
He  then  says  in  the  same  section:  "It  may 
be  shown  that  in  the  same  affray,  or  im- 
mediately before  or  after,  the  accused  killed 
or  attempted  to  kill  another  person  than 
the  one  for  whose  homicide  he  is  on  trial," 


if  the  homicides  are  connected  with  each 
other,  and  were  committed  at  or  about  the 
same  time  and  place.  State  v.  Graham,  121 
N.  C.  623,  28  S.  E.  409;  State  v.  Jeffries,  117 
N.  C.  727,  23  S.  E.  163.  We  think  the  con- 
dition of  the  children  was  an  essential  part 
of  the  transaction,  and  an  Important  link  In 
the  chain  of  circumstances  tending  to  prove 
the  guilt  of  the  defendant  As  bis  honor 
said  below,  this  cannot  be  separated  from 
the  other  facts,  and  we  say  the  story  of 
this  horrible  tragedy  cannot  be  told  without 
it  There  is  no  error  in  the  ruling  of  the 
court,  and  this  exception  is  not  sustained. 
The  case  of  People  v.  Molineux,  168  N.  T. 
264,  61  N.  E.  286,  62  L.  R.  A.  193,  is  not  in 
point  There  the  homicides,  if  there  were 
two  committed,  were  separated  by  long  in- 
tervals of  time,  occurred  in  widely  separated 
places,  and  were  Induced  manifestly  by  dif- 
ferent motives,  and  they  were  not  in  any 
way  connected  with  each  other,  so  far  as 
appeared.  The  other  cases  cited  by  the  de- 
fendant's counsel  are  equally  inapplicable. 
They  come  within  the  rule,  and  not  within 
the  exception. 

Nor  did  the  court  err  in  refusing  to  give 
the  first  prayer  for  instruction.  There  is  no 
particular  formula  by  which  the  court  must 
charge  the  Jury  upon  the  intensity  of  proof. 
"No  set  of  words  Is  reqiiired  by  the  law  in 
regard  to  the  force  of  circumstantial  evi- 
dence. All  that  the  law  requires  is  that  the 
jury  shall  be  clearly  instructed  that  unless, 
after  due  consideration  of  all  the  evidence, 
they  are  'fully  satisfied,'  or  'entirely  con- 
vinced,* or  'satisfied  beyond  a  reasonable 
doubt'  of  the  guilt  of  the  defendant,  it  is 
their  duty  to  acquit,  and  every  attempt  on 
the  part  of  the  courts  to  lay  down  a  'formula* 
for  the  instruction  of  the  Jury  by  which  to 
'gauge*  the  degrees  of  conviction  has  resulted 
in  no  good."  We  reproduce  these  words 
from  the  opinion  delivered  by  Pearson,  C 
J.,  in  State  v.  Parker,  61  N.  O.  473,  as  they 
present  in  a  clear  and  forcible  manner  the 
true  principle  of  law  upon  the  subject  The 
expressions  we  sometimes  find  in  the  books 
as  to  the  degree  of  proof  required  for  a  con- 
viction are  not  formulas  prescribed  by  tlie 
law,  but  mere  illustrations.  State  v.  Sears, 
61  N.  O.  146;  State  v.  Knox,  Id.  812;  State 
V.  Norwood,  74  N.  C.  247.  The  law  requires 
only  that  the  jury  shall  be  fully  satisfied  of 
the  truth  of  the  charge,  due  regard  being 
had  to  the  presumption  of  innocence  and  to 
the  consequent  rule  as  to  the  burden  of  proof. 
State  V.  Knox,  supra.  The  presiding  judge 
may  select  from  the  various  phrases  which 
have  been  used,  any  one  that  he  may  think 
will  correctly  inform  the  Jury  of  the  doctrine 
of  reasonable  doubt  or  he  may  use  his  own 
form  of  expression  for  that  purpose,  provided 
always  the  jury  are  made  to  understand  that 
they  must  be  fully  satisfied  of  the  guilt  of 
the  defendant  before  they  can  convict  him. 
In  State  v.  Gee,  92  N.  G.  761,  where  the  court 
below  had  refused  to  charge  according  to 
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one  of  these  supposed  formulas,  and  told  the 
Jury  that  It  was  not  a  rule  of  law,  but  only 
an  Illustration,  and  intended  to  impress  upon 
the  Jury  the  idea  that  they  should  be  con- 
vinced beyond  a  reasonable  doubt  of  the  de- 
fendant's guilt,  the  court,  by  Smith,  G.  J., 
said:  "We  do  not  see  in  the  charge,  or  in 
the  manner  of  submitting  the  case  to  the 
Jury,  any  error  of  which  the  defendant  has 
a  right  to  complain."  If  the  Judge  charges 
the  Jury  in  substance  that  the  law  presumes 
the  defendant  to  be  innocent,  and  the  burden 
is  upon  the  state  to  show  his  guilt,  and  that 
upon  all  of  the  testimony  they  must  be  fully 
satisfied  of  his  guilt,  he  has  done  all  that 
the  law  requires  of  him;  the  manner  in 
which  it  shall  be  done  being  left  to  his  sound 
discretion,  to  be  exercised  in  view  of  the 
facts  and  circumstances  of  the  particular 
case. 

The  second  and  third  prayers  were  prop- 
erly refused.  We  are  not  aware  of  any  prin- 
ciple of  law  which  requires  that  footprints 
ishould  be  identified  in  the  manner  described. 
EiXpressions  of  the  kind  used  in  the  prayers 
may  perhaps  be  found  in  the  books,  and,  if 
so,  they  were  intended  merely  as  illustra- 
tions'to  make  the  law  clearer  to  the  Jury  in 
some  peculiar  state  of  the  facts,  and  not  as 
containing  in  themselves  any  fixed  phrase  of 
the  law  applicable  alike  to  all  cases.  Be- 
sides, in  this  case  it  appears  that  the  de- 
fendant made  tracks  at  the  holly  bush  and 
along  the  hedge  row  where  he  was  seen  in 
the  afternoon  of  the  day  on  which  the  hom- 
icide was  committed;  that  those  tracks  ex- 
tended to  the  creek  where  he  forded  it,  and 
from  the  creek  to  the  house  where  he  lived, 
and  that  they  corresponded  in  appearance 
with  the  tracks  at  and  near  the  Bridgers 
house.  There  was  other  strong  and  con- 
vincing proof  of  the  identity  of  the  tracks 
at  the  place  of  the  homicide  with  those  of 
the  defendant 

The  fourth  prayer  does  not  embody  a  cor- 
rect principle  of  law,  and  should  not  have 
been  given.  It  is  not  required  that  a  mo- 
tive should  be  shown  under  the  circumstan- 
ces recited  in  the  prayer.  When  the  evi- 
dence is  circumstantial,  the  proof  of  a  mo- 
tive for  committing  the  crime  Is  relevant, 
and  sometimes  is  important,  and  very  poten- 
tial, as  it  may  carry  conviction  to  the  minds 
of  the  Jurors,  when  otherwise  they  would 
not  he  convinced.  This  is  all  that  is  meant 
by  the  court  in  the  cases  cited  by  couns^ 
State  V.  Green,  92  N.  G.  779.  Murder  may 
be  committed  without  any  motive.  It  Is 
the  intention,  deliberately  formed  after  pre- 
meditation, so  that  it  becomes  a  definite  par* 
pose  to  kill,  and  a  consequent  killing  with- 
out legal  provocation  or  excuse,  that  consti- 
tutes murder  in  the  first  degree.  The  exist- 
ence of  a  motive  may  be  evidence  to  show 
the  degree  of  the  offense,  or  to  establish  the 
Identity  of  the  defendant  as  the  slayer;  but 
motive  is  not  an  essential  element  of  the 
crime,  nor  is  It  Indispensable  to  a  conviction 


of  the  person  charged  with  Its  commission. 
State  V.  Wilcox,  132  N.  O.  1143,  44  S.  R  625; 
State  V.  Adams,  136  N.  G.  620,  48  S.  B.  5S9. 
There  was  no  error  in  refusing  to  give  the 
Instruction  contained  in  the  fifth  and  last 
prayer.  If  the  instruction  thus  asked  to  be 
given  to  the  Jury  was  propter  In  form,  and 
correct  in  all  its  parts,  we  yet  do  not  think 
it  Is  necessary,  where  the  state  relies  upon 
a  motive,  such  as  robbery,  that  it  should  be 
required  to  prove  that  the  defendant  at  the 
time  of  the  killing  knew  the  fact  from  which 
the  alleged  motive  may  be  inferred;  that  is, 
as  in  this  case,  that  there  was  money  in 
Bridgers'  house.  There  is  evidence  In  this 
record  that  he  had  knowledge  of  that  fact, 
though  there  was  no  such  evidence  at  the 
first  trial.  Bridgers  told  the  defendant  that 
he  had  money,  and  that  his  wife  kept  it  for 
him.  It  was  said  in  the  former  opinion  that 
knowledge  by  the  defendant  of  the  fact  must 
be  shown  In  order  to  prove  a  motive,  when 
it  consists  in  robbery;  but  that  language 
was  used  in  reference  to  the  charge  of  the 
court,  then  being  discussed,  that  the  taking 
of  the  money  from  the  house  was  one  of 
the  facts  which  tended  to  establish  the  de- 
fendant's guilt,  the  court  holding  that  this 
could  not  be  so  unless  it  had  been  shown 
either  that  the  defendant  knew  that  the 
money  was  in  the  house,  or  that  some  of 
the  stolen  money  was  found  on  his  person, 
or  In  his  possession;  and  there  was  no  proof 
of  either  of  those  facts.  That  money  was 
stolen  must  be  some  evidence  that  the  mo- 
tive was  robbery,  even  though  the  defend- 
ant did  not  know  there  was  money  In  the 
house,  and  even  though  none  of  the  money 
was  found  in  his  possession.  It  was  not 
sufficient  by  itself  to  show  that  the  defend- 
ant was  the  thief.  It  may  be  further  said 
of  this  prayer  that  the  court  Is  not  required 
to  select  a  single  fact  from  the  mass  of  the 
testimony,  and  charge  the  Jury  that  the 
proof  as  to  that  must  exclude  every  reason- 
able hypothesis  of  the  defendant's  guilt 
Such  a  charge  would  necessarily  mislead  the 
Jury  by  directing  their  attention  to  that  fact 
as  the  pivotal  one  of  the  case,  and  to  con- 
vincing proof  of  its  existence  as  the  cmdal 
test  of  his  guilt  It  is  sufficient,  in  order  to 
preserve  and  safeguard  all  the  rights  of  the 
defendant,  to  charge  the  Jury  as  his  honor 
did,  and,  as  we  have  already  shown,  is  quite 
in  accordance  with  settled  principles  of  the 
criminal  law  that  the  Jury  should  weigh  all 
the  facts  and  circumstances  which  they  iind 
to  be  established  by  the  testimony,  giving 
the  defendant  the  benefit  of  any  reasonable 
doubt;  and  unless  they  are  fully  satlsfled, 
upon  a  consideration  of  all  the  evidence,  and 
under  the  instructions  of  the  court  as  to  the 
law,  that  the  defendant  is  guilty,  they  should 
acquit.  The  court  fully  explained  to  the  Jury 
the  difference  between  the  degrees  of  mur- 
der, and  in  all  respects  the  charge  was  clear 
and  comprehensive,  and  presented  the  case 
to  the  Jury  In  every  conceivable  phase.    It 
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was  sabstantially  responsive  to  all  of  the 
defendant's  prayers  for  instruction,  so  far 
as  they  are  warranted  by  the  facts  and  the 
law. 

•  It  is  proper  to  refer  to  the  rare  skill  and 
ability  with  which  the  defense  in  this  case 
has  been  conducted  by  the  learned  counsel 
assigned  by  the  court  The  record  shows 
an  unusually  strong  presentation  of  the  de* 
fendant'a  case  in  the  court  below  by  his 
counsel,  who  have  served  him  with  untiring 
seal  and  singular  devotion  throughout  the 
case,  and  without  any  reward  for  their  serv- 
ices except  that  which  will  come  to  them 
from  the  consciousness  of  duty  well  perform- 
ed. In  this  court  at  both  hearings  we  have 
had  the  benefit  of  able  and  exhaustive  argu- 
ments in  the  defendant's  behalf.  We  ar^ 
constrained,  though,  after  a  most  attentive 
consideration  of  the  record,  the  arguments 
and  the  briefs  of  counsel,  to  declare  that  no 
error  was  committed  by  the  court  at  the  last 
trial. 
No  error. 


(138  N.  G.  S8S) 

JONES  V.  DURHAM  WATER  CO. 

(Supreme  Court  of  North  Carolina.     May  16^ 

1905.) 

MUNICIPAL  COBPOBATIONB->FIBB   PBOTECTION— 

CONTBACT  OF  WATEB  COUPANT-*- 

OONSTBUGTIOIT. 

Under  a  contract  by  a  water  company  to 
supply  water  for  extinguishing  fires,  and  re- 
quiring the  company,  upon  four  minutes'  notice, 
to  furnish  samdent  pressure  to  throw  more 
than  five  streams  100  feet  high,  it  was  the  duty 
of  the  company  to  supply  at  all  times  sufficient 
water  for  the  extinguishment  of  fires;  but,  if 
it  did  this,  the  mere  fact  that  at  the  time  a 
building  was  burned  the  pressure  was  not  suffi- 
cient to  throw  more  than  five  streams  100  feet 
high  did  not  render  the  company  liable  in  dam- 
ages for  the  burning  of  the  building. 

Appeal  from  Superior  Court,  Durham 
County;  Peebles,  Judge. 

Action  by  R.  M.  Jones  against  the  Durham 
Water  Company.  Prom  a  judgment  for  de- 
fendant, plaintiff  appeals.    Afilrmed. 

Manning  &  Foushee  and  Boone  &  Reade^ 
for  appellant.  Winston  &  Bryant  and  Fuller 
&  Fuller,  for  appellee. 


CLARK,  C.  J.  This  case  was  before  us  at 
a  former  term.  135  N.  C.  554,  47  S.  B.  615. 
On  the  second  trial  the  court  charged  the 
jury:  "It  was  the  defendant's  duty,  under 
Its  contract  with  the  city  of  Durham,  to  sup^ 
ply  at  all  times  water  and  pressure  sufficient 
tor  the  extinguishment  of  fires  in  said  city." 
This  was  in  accordance  with  what  was  said 
In  our  former  opinion,  in  which  it  was  fur- 
tber  said  that  the  provision  as  to  furnishing 
more  than  five  streams,  thrown  to  "a  height 
of  100  feet  in  still  air,"  upon  four  minutes' 
notice,  was  simply  a  test  of  pressure  and  ca- 
pacity, to  determine  the  rental  which  the  city 
should  pay.  The  test  of  the  defendant's  du- 
50  S.E.--49 


ty  to  the  plaintiff  was  correctly  stated  as 
above  by  the  judge,  and  did  not  require  four 
minutes*  notice,  nor  100  feet  of  elevation.  At 
all  times  it  was  the  defendant's  duty  to  fur- 
nish a  supply  of  water,  and,  of  course,  with 
adequate  pressure  to  put  out  fires,  for  it  war 
not  a  "supply  of  water  to  extinguish  fires" 
unless  there  was  pressure  sufficient  to  make 
the  water  available  for  that  purpose.  This 
was  the  measure  of  the  defendant's  duty, 
and  not  "100  feet  in  still  ahr."  Water  thrown 
to  such  height  might  more  easily  put  out 
fires,  but  if  the  supply  and  pressure  actually 
furnished  were  adequate  as  the  jury  find, 
that  was  a  compliance  with  the  contract. 

The  case  was  properly  submitted  to  the 
jury,  and  they  have  found  that  the  defendant 
did  its  duty,  as  above  specified.  There  are 
numerous  exceptions,  but  upon  examination 
we  deem  them  without  merit,  and  that  they 
are  not  such  as  require  any  further  discus- 
sion. Whether  the  cause  of  the  loss  of  the 
plaintiff's  building  was  that  the  fire  had  got- 
ten too  great  headway,  or  that  the  fire  com- 
panies were  not  as  efficient  as  usual,  or  be- 
cause there  was  loss  of  time  in  putting  on 
another  stream,  during  which  delay  the 
stream  playing  on  the  fire  was  allowed  to 
"die  down,"  or  to  whatever  other  causes,  the 
jury  have  found,  under  proper  instructions, 
that  the  plaintiff's  loss  was  not  due  to  failure 
of  the  defendant  to  furnish  water  and  pres^ 
sure  sufficient  to  extinguish  fires.  The  de- 
fendant did  not  insure  the  plaintiff's  house 
against  fire. 

No  error. 

(118  N.  C.  401) 

MARKS  V.  HARRIET  COTTON  MILLS. 

(Supreme  Court  of  North  Carolina.     May  18, 

1905.) 

SBBVANT'S  INJUBIBS--GONTBIBt7TOST  NSGLI- 

GENCE— ASSUMPTION   OF  BISK^ 

QUESTION   FOB  JUBT. 

1.  In  an  action  for  injuries  tx>  a  servant,  the 
standard  of  conduct  for  determining  the  liabil- 
ity of  defendant  and  the  contributory  negligence 
of  plaintiff  is  that  of  the  ideal  prudent  man. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §§  139,  674.] 

2.  Where  in  an  action  for  injuries  to  a  serv- 
ant, the  facts  are  not  admitted,  or  more  than 
one  inference  as  to  negligence  or  contributory 
negligence  may  be  drawn,  the  question  is  for 
the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §§  1089-1132.] 

8.  That  a  mill  ran  short  of  hands  was  no  legal 
excuse  for  requiring  those  tending  machinery  to 
clean  it  while  it  was  in  motion,  if  doing  so  un- 
reasonably increased  the  hazard. 

4.  In  an  action  for  injuries,  held,  that  the 
question  of  negligence  was  for  the  jury. 

6.  In  an  action  for  injuries  to  a  servant,  heldt 
that  the  question  of  contributory  negligence  was 
for  the  jury. 

6.  In  an  action  for  injuries  to  a  servant,  held, 
that  the  question  of  assumption  of  risk  was  for 
the  jury. 

Appeal  from  Superior  Court,  Durham  Couj^ 
ty;  Bryan,  Judge. 
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Action  by  W.  H.  Marks  against  the  Harriet 
Cotton  Mills.  From  a  judgment  of  nonsuit, 
plaintiff  appeals.    Reversed. 

See  47  S.  E.  432. 

The  plaintiff  testified  that  he  was  24  years 
of  age.  Was  working  for  the  defendant  at 
Henderson,  N.  C,  October,  1901.  Was  a 
speeder  hand,  running  an  intermediate  ma- 
chine, which  had  cogwheels  on  it,  and  was 
about  15  feet  long  and  5  feet  high.  There 
were  25  or  30  machines  in  the  mill,  about  2% 
feet  apart  He  was  injured  in  October,  1901. 
Had  to  run  it  and  get  work  off  on  it  Gog 
gear  on  front  and  back.  Had  worked  the 
machine  four  or  five  months.  When  he  first 
went  there  the  rule  was  to  stop  at  5  o'clock 
to  clean  up.  In  about  three  months  the  de- 
fendant got  behind,  and  was  running  short 
of  hands.  He  was  ordered  to  clean  up  while 
running.  The  usual  custom  was  to  stop 
while  cleaning.  Was  h\irt  while  running. 
The  boss  told  the  hands  what  to  do,  and  they 
had  to  obey.  The  second  boss  told  him  to 
clean  tlTe  machine.  He  was  carrying  out  the 
orders  of  the  overseer.  Thought  he  could  do 
It  safely.  Was  wiping  off  with  waste.  Cog- 
wheels struck  hand  and  cut  off  finger.  Set 
screw  knocked  hand.  Could  not  see  set 
screw,  and  did  not  know  It  was  there.  Was 
not  cautioned  about  it.  Order  to  clean  while 
in  motion  had  not  been  on  long.  It  was  a 
new  machine.  "I  was  the  first  person  to 
rope  this  machine.  Had  cleaned  it  off  a  few 
times.  Could  stop  my  machine  without  stop- 
ping other  machines.  Took  about  15  minutes 
to  clean  it  The  set  screw  is  about  one-third 
as  large  as  the  cap  on  a  buggy  wheel.  Was 
a  necessary  part  of  the  machine.  Three  or 
four  hundred  set  screws  on  machine.  I  run 
a  speeder  at  Roanoke  Mills.  Did  not  use 
lever  to  stop  machine  because  I  would  get  a 
discharge  if  I  did  not  obey  orders.  I  had 
to  get  on  my  knees  to  clean  it"  At  the  con- 
clusion of  the  evidence,  defendant  moved  for 
a  Judgment  of  nonsuit  The  motion  was  sus- 
tained, and  plaintiff  appealed. 

Guthrie  &  Guthrie,  for  appellant  Winston 
ft  Bryant  and  P.  H.  C.  Oobell,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts). 
When  the  plaintiff  entered  Into  the  defend- 
ant's employment  as  a  speeder  hand,  for 
three  months  thereafter  It  was  the  rule  ot 
the  mill  to  stop  at  5  o'clock  and  clean  up. 
The  defendant  getting  short  of  hands,  the 
plaintiff,  with  other  employes,  was  ordered 
to  clean  up  while  running.  'The  usual  cus- 
tom was  to  stop  while  cleaning."  Without 
much  knowledge  of  the  construction  and  op- 
eration of  the  speeder,  it  would  seem  mani- 
fest that  cleaning  while  standing  still  was 
absolutely  safe,  whereas  doing  so  while  the 
machine  was  in  motion  was  more  or  less 
dangerous.  The  measure  of  duty  Imposed  by 
law  upon  the  master  In  respect  to  the  use  of 
machinery  is  that,  assuming  the  appliance 
to  be  free  from  defects,  he  shall  furnish  his 


employ^  a  reasonably  safe  place  in  which  to 
work,  and  that  the  machine  shall  be  oper- 
ated in  a  reasonably  safe  manner.  This 
may  be  regarded  as  elementary.  It  Is  not 
always  easy  to  establish  the  standard  by 
which  to  measure  the  conduct  of  the  employ- 
er and  employ^.  Judges  and  text-writers 
have  endeavored  to  do  so.  It  must  be  con- 
fessed, without  marked  success.  The  learn- 
ed counsel,  in  his  well-considered  brief,  says: 
''Neither  a  court  nor  a  Jury  can  set  up  a 
standard  of  their  own,  and  be  allowed  to  say 
how  a  machine  shall  be  operated — ^whether 
It  shall  be  cleaned  standing  or  in  motion.'* 
We  concur  with  counsel  in  the  proposition 
that  courts  and  Juries  are  not  to  set  up  a 
standard  of  their  own;  but,  when  they  do  so, 
we  have  made  but  little  progress  In  solving 
the  question,  who  shall  set  up  the  standard, 
and  what  shall  it  be?  Probably  the  employer 
and  employ^  would  not  concur  in  fixing  a 
standard.  They  differ  radically  in  this  case. 
Yet  this  is  but  one  of  many  constantly  com- 
ing up  in  this  and  other  courts,  demanding 
that  a  standard  shall  be  set  so  that  both  par- 
ties may  **llve  up  to  it"  After  long  and 
anxious  consideration,  and  much  conflict  of 
opinion,  this  court,  coming  into  harmony 
with  many  of  the  ablest  courts  of  the  Union, 
including  the  Supreme  Court  of  the  United 
States,  adopted  in  all  cases  involving  the 
question  of  negligence  the  standard  of  con- 
duct followed  by  the  ideal  prudent  man. 
When  the  facts  are  admitted,  and  but  one 
Inference  can  be  drawn  from  them,  the  court 
will  find,  by  this  standard,  as  a  matter  of 
law,  the  existence  or  nonexistence  of  negli- 
gence. When  the  facts  are  not  admitted,  or 
when  more  than  one  inference  may  be  rea- 
sonably drawn,  the  question  Is  submitted  to 
the  Jury  to  find  whether  or  not  there  is  neg- 
ligence. Russell  V.  Railroad,  118  N.  C.  1098, 
24  S.  B.  512;  Marks  v.  Cotton  Mills,  135  N.  a 
287,  47  S.  E.  432.  This,  we  think,  the  safest 
and  most  workable  rule. 

WhUe  it  is  true,  in  the  case  before  us,  the 
facts  are  admitted  by  the  motion  to  nonsuit, 
it  Is  not  clear  that  but  one  Inference  can  be 
drawn  from  them.  The  rule  for  cleaning  the 
machine  while  In  motion  certainly  must  have 
Increased  the  hazard  and  subjected  the  em- 
ploy 6  to  danger  of  injury.  Why  the  change 
was  made  Is  only  shown  by  the  plaintifTs 
testimony  that  the  mill  ran  "short  of  hands." 
This  would  not  be  any  legal  excuse  for  mak- 
ing such  change,  if  doing  so  unreasonably 
Increased  the  hazard.  There  Is  no  evidence 
as  to  the  custom  of  mills  In  respect  to  the 
cleaning  of  machines — ^whether  standing  still 
or  in  motion.  We  find  that  In  England  cer- 
tain persons  are  prohibited  from  cleaning  a 
machine  In  motion,  impelled  by  mechanical 
power.  In  Gideon  v.  Enoree  Co.,  44  S.  C. 
442,  22  S.  E  598,  it  Is  stated  that  the  tesU- 
mony  on  the  part  of  the  plaintiff  showed  that 
the  universal  practice  in  other  mills  In  that 
section  of  country  was  to  have  the  machin- 
ery fanned  while  running,  and  not  to  stop  it 
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for  thnt  purpose,  and  thfere  was  no  evidence 
tending  to  sliow  that  such  a  practice  was 
dangerous.  It  is  true  tliat  the  evidence  in 
this  case  is  slight,  consisting  of  the  fact  that 
the  usual  custom  was  to  stop  while  cleaning. 
Whether  this  was  because  it  was  regarded  as 
prudent  to  do  so  is  not  stated,  but  we  think 
that  it  is  not  an  unreasonable  inference  that 
such  is  the  case. 

We  are  of  opinion,  upon  the  whole  testi- 
mony, that  the  question  of  the  defendant's 
negligence  should  have  been  submitted  to 
the  jury  under  proper  instructions,  to  in- 
quire whether  it  was  a  reasonably  safe  and 
prudent  method  of  doing  the  work.  Of 
course,  it  is  open  to  both  parties  to  introduce 
all  competent  and  relevant  testimony  to  aid 
the  Jury  in  measuring  the  defendant's  con- 
duct by  the  standard  fixed  by  the  law. 

The  defendant,  however,  insists  that,  ad- 
mitting this  to  be  true,  the  plaintiff  is  barred 
of  a  recovery  because  he  assumed  the  risk. 
The  defendant's  coimsel  says  that  the  plain- 
tifiF  was  an  experienced  hand,  familiar  with 
this  machine  and  its  operation,  aided  in  put- 
ting it  up,  and  was  the  first  man  to  "rope  and 
work  it,"  and  had  operated  it  for  five  months; 
that  he  made  no  complaint  or  objection,  sug- 
gested no  danger,  but  went  back  to  the  same 
machine  and  renewed  his  work.  It  is  true 
that  many  cases  hold  that  this  conduct  would 
bar  the  plalntlirs  action,  upon  the  theory  of 
his  having  assumed  the  risk  incident  to  the 
mode  of  cleaning.  This  court  in  Sims  y. 
Lindsay,  122  N.  C.  678,  30  S.  E.  19,  however, 
said:  ''It  is  not  to  be  held,  as  a  matter  of 
law,  that  operatives  must  decline  to  work  at 
machines  which  may  be  lacking  in  some  of 
the  improvements  or  safeguards  they  have 
seen  upon  other  machines,  under  penalty  of 
losing  all  claims  for  damages  from  defective 
machinery.  It  is  the  employer,  not  the  em- 
ploy6,  who  should  be  fixed  with  knowledge 
of  defective  appliances,  and  held  liable  for 
injuries  resulting  from  their  use.  It  is  only 
where  a  machine  is  so  grossly  or  clearly  de- 
fective that  the  employ^  must  know  of  the 
extra  risk  that  he  can  be  deemed  to  have 
Toluntarily  and  knowingly  assumed  the  risk." 
In  Lloyd  v.  Hanes,  126  N.  G.  850,  35  S.  B. 
611,  this  court,  adopting  the  principle  an- 
nounced in  Smith  V.  Baker,  App.  Gases  L.  R. 
801,  held  that  the  employ^'  was  not  required 
to  surrender  his  employment  by  reason  of  a 
defect  in  the  machine  unless  such  defect; 
was  so  obvious,  and  the  danger  incident  to 
the  operation  of  the  machine  so  manifest, 
that  a  prudent  man  would  not  continue  to 
operate  it  In  this  case  a  mode  of  operation 
was  entirely  safe  when  the  plaintiff  took 
employment.  If  the  defendant  seeks  to  avoid 
the  result  of  its  negligence  in  changing  its 
mode  of  operation  by  fixing  the  plaintiff  with 
the  assumption  of  the  risk  Incident  to  the 
change,  then  it  must  go  further  than  simply 
show  a  knowledge  of  the  change  and  an  ap- 
preciation of  the  danger,  and  also  show  that 
a  reasonably  prudent  man  would  not  under 


like  circumstances,  have  operated  the  ma- 
chine; and  this  woald  be  a  question  for  the 
jmy.  If,  as  is  sometimes  said,  the  employe's 
continuance  in  the  employment  after  the  dis- 
covery of  the  conditions  resulting  in  the  in- 
jury Is  contributory  negligence,  the  same 
principle  would  apply  because,  in  order  to 
constitute  contributory  negligence,  the  plain- 
tiff must  show  a  course  of  conduct  inconsist- 
ent with  that  of  an  ideal  prudent  man  under 
like  circumstances.  Hicks  v.  Mfg.  Go.  (at 
this  term)  50  S.  E.  703. 

The  duty  of  the  employd  when  a  change 
in  conditions  respecting  his  safety  arises  aft- 
er the  contract  of  employment  has  undergone 
much  discussion  in  the  courts  during  the 
past  20  years.  The  doctrine  has  to  some  ex- 
tent been  modified  as  industrial  conditions 
have  changed.  In  Mahoney  v.  Dore,  155 
Mass.  513,  30  N.  B.  866,  Knowlton,  J.,  said: 
'*In  a  very  recent  case  in  England  (Smith  v. 
Baker,  1  App.  Gases,  825)  it  has  been  held  by 
the  House  of  Lords  that  a  servant  who  con- 
tinues to  work  when  he  is  exposed  to  a  dan- 
ger which  he  understands  and  appreciates, 
and  which  results  from  his  employer's  neg- 
ligence, and  which  he  did  not  assume  by  his 
implied  contract  when  he  entered  the  serv- 
ice, does  not  as  a  matter  of  law,  voluntarily 
assume  it  by  merely  remaining  in  a  place 
which  is  rendered  unsafe  by  his  master's 
fault  We  are  not  aware  of  any  adjudica- 
tions in  this  commonwealth  which  are  neces- 
sarily inconsistent  with  this  just  and  reason- 
able doctrine,  although  different  opinions 
have  been  expressed  on  this  point  by  emi- 
nent Judges  both  here  and  in  England.  Most 
of  the  cases  in  this  state  which  relate  to  a 
servant's  assumption  of  a  risk  refer  to  risks 
assumed  on  entering  the  service.  •  •  • 
The  tendency  of  recent  decisions  is  to  hold 
that  in  regard  to  dangers  growing  out  of  the 
master's  negligence,  which  are  not  covered 
by  the  implied  contract  between  the  master 
and  servant  when  the  service  was  undertak- 
en, it  is  a  question  of  fact  whether  a  servant 
appreciating  the  risk  assumes  it  voluntarily, 
or  endures  it  because  he  feels  constrained 
to."  Mr.  Labatt  is  of  the  opinion  that  in 
later  cases  the  Massachusetts  court  repudiat- 
ed the  English  rule.  Labatt  on  Master  & 
Servant  876.  However  this  may  be,  and. 
without  undertaking  to  reconcile  the  numer 
ous  cases  in  other  Jurisdictions,  this  court  in 
Lloyd  V.  Hanes,  Sims  v.  Lindsay,  and  .Hicks 
V.  Mfg.  Go.,  supra,  has  ad(H)ted  and  followed 
the  rule  laid  down  in  Smith  v.  Baker,  cer 
tainly  so  far  as  it  applies  to  the  facts  in  thin 
case. 

The  question  whether  the  plaintiff  assum 
ed  the  risk,  or,  as  it  may  be  stated,  was 
guilty  of  contributory  negligence,  was  pecu- 
liarly for  the  decision  of  the  Jury.  In  the 
decision  of  it  they  are  entitled  to  have  all 
of  the  testimony  throwing  light  upon  the  in- 
quiry whether  the  danger  was  so  obvious, 
and  the  risk  so  eminent  and  so  well  known 
and  appreciated  by  the  plaintiff,  or  should 
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by  the  exercise  of  reasonable  care  have  been 
known  and  appreciated,  that  a  prudent  man 
tinder  like  conditions  would  have  continued 
the  service.  This  rule  applies  to  the  employ- 
er and  employ^  alike,  and  Is  fair  to  both. 

The  case  of  Smith  v.  Railroad,  129  N.  C. 
178,  39  S.  B.  805,  85  Am.  St  Rep.  740,  is 
pressed  upon  our  attention.  It  must  be  con- 
ceded that  language  is  used  by  the  court  in 
that  case  not  easily  reconcilable  with  that 
used  in  the  other  cases  cited  herein.  The 
court  was  of  the  opinion  that,  upon  the  plain- 
tifTs  evidence,  the  danger  Involved  In  the 
method  of  doing  the  work  was  so  obvious, 
and  admittedly  known  and  appreciated  be- 
fore the  work  from  which  the  injury  resulted 
was  undertaken,  as  to  bar  his  action.  We 
do  not  reach  the  same  conclusion  upon  the 
facta  in  this  case.  In  Ausley's  Case,  130  N. . 
G.  34,  40  S.  B.  819,  there  was  no  change  in 
the  method  of  operating  the  machine  after 
employment  In'  Turner  ▼.  Lumber  Co.,  119 
N.  G.  387,  26  S.  B.  23,  it  is  true  that  Mr.  Jus- 
tice Avery  lays  down  the  general  proposition 
cited  in  the  defendant's  brief.  The  plaintiff 
in  that  case  recovered,  and  the  Judgmeut 
was  affirmed.  There  was  no  question  of  a 
change  In  the  method  of  working  after  the 
contract  of  employment  The  principle  an- 
nounced there  has  been  modified  by  the  later 
cases  cited. 

When  this  case  was  before  us  upon  the 
former  appeal  (135  N.  G.  287,  47  S.  B.  432) 
the  question  now  considered  was  not  pre- 
sented. It  was  there  claimed  that  the  dan- 
ger to  the  employ^  was  increased  becau&;e 
the  cog-wheels  were  not  boxed.  A  new  trial 
was  awarded  because  of  the  admission  of 
incompetent  testimony. 

To  prevent  misconception,  we  desire  to 
say  that  our  decision  in  this  case,  based  up- 
on the  admitted  facts,  is  simply  that  the  al- 
legation of  negligence  in  ordering  the  ma- 
chine to  be  cleaned  while  in  motion  should 
be  submitted  to  the  jury;  that  if  they  find 
the  issue  for  the  plaintiff,  the  question  of  as- 
sumption of  risk  or  contributory  negligence, 
alleged  to  arise  out  of  bis  remaining  in  the 
service,  should  also  be  submitted  to  the  jury. 

We  have  noted  the  many  cases  cited  in 
the  defendant's  well-considered  brief.  Most 
of  them  arose  out  of  injuries  sustained  while 
operating  the  machine.  We  find  no  evidence 
in  this  record  of  any  defect  in  the  construc- 
tion or  condition  of  the  machine;  nor  do  we 
think  the  size,  condition,  etc.,  of  the  set 
screws,  indicate  any  defect  If  the  plaintiff 
had,  upon  his  testimony,  been  inJurcH^L  while 
operating  the  speeder,  we  should  be  unable  to 
find  any  evidence  of  negligence. 

The  two  questions  are:  d)  Whether  the 
change  in  the  manner  and  time  of  cleaning 
unreasonably  enhanced  the  danger  and  risk, 
or  whether  thereby  the  defendant  failed  in 
its  duty  "to  take  care  that  ordinary  risks 
and  perils  of  the  employment  are  not  increas- 
ed by  any  omission  on  its  part  to  provide  for 
the  safety  of  its  employes,"   and  whether 


such  omission  was  the  proximate  cause  of 
the  injury.  Marks  v.  Cotton  Mills,  supra. 
(2)  Whether,  if  the  method  adopted  was  dan- 
gerous, such  danger  was  so  obvious,  and  so 
well  known  to  and  appreciated  by  the  plain- 
tiff, or  l^  the  exercise  of  reasonable  care 
should  have  been  so  known  and  appreciated, 
that  a  reasonably  prudent  man,  under  like 
conditions,  would  have  continued  in  the  em- 
ployment 

The  legal  rights  and  liabilities  of  the  par- 
ties will  depend  upon  the  facts  as  found  by 
the  jury  upon  these  controverted  questions. 

There  must  be  a  new  trial. 


(198  N.  C.  672) 

STATB  T.  DUNN. 

(Supreme  Court  of  North  Carolina.     May  16» 

1905.) 

BANKERS  ~  DEP08rr&— MISUSE    OT    FUNDS— EM- 
BEZZUnfENT— INTENT— I NSTBUCTIONS. 

1.  In  a  prosecution  for  embezzlement,  an  in- 
struction that  though  a  depositor  consented 
that  defendant  should  use  the  depositor's  funds 
in  his  banking  business,  defendant  was  guilty 
of  embezzlement  if  he  failed  to  repay  the  de- 
posit on  demand,  with  a  dishonest  corrupt  or 
fraudulent  intent  on  his  becoming  insolvent, 
was  erroneous,  since,  if  be  used  the  deposit  with 
the  consent  of  the  depositor,  he  was  guilty  of 
no  offense. 

[Ed.  Note. — For  cases  In  point  see  vol.  18^ 
Cent  Dig.  Embezzlement  I  9.] 

2.  Where  defendant  used  the  funds  of  a  de- 
positor in  his  banking  business  without  the  d»> 
positor'a  knowledge  and  consent  and  appro- 
priated it  to  his  own  use  with  a  fraudulent  in- 
tent, the  fact  that  he  became  insolvent  and  Ba»> 
pended  his  banking  business,  or  that  he  there- 
after had  an  agreement  with  the  depositor  as  to 
the  time  when  ne  was  to  repay  the  indebtedness* 
was  no  defense  to  a  prosecution  for  embeazle- 
ment 

3.  In  a  prosecution  for  embezzlement  a  re- 
quest to  charge  relating  to  dishonest  intent  fai 
using  the  money  should  have  been  given,  such 
intent  being  an  essential  element  of  the  offense 
charged. 

[Ed.  Note. — ^For  cases  in  noint  see  vol.  18^ 
Cent  Dig*  ESmbezzlement  I  o.] 

Appeal  from  Superior  Court  Lenoir  Coun- 
ty; Moore,  Judge. 

Charles  F.  Dunn  was  convicted  of  embei- 
zlement  and  he  appeals.    Reversed. 

N.  J.  Rouse,  for  appellant  Land  &  Cow- 
per  and  the  Attorney  General,  for  the  Stateu 


BROWN,  J.  The  defendant  was  formerly 
indicted  under  section  1017  of  the  Code,  and 
on  appeal  to  this  court  it  was  held  that  the 
character  of  the  society  was  not  the  kiud 
described  in  section  1017.  Under  ttiat  sec- 
tion two  offenses  are  created,  which  apply 
only  to  certain  officers  of  benevolent  or  re- 
ligious institutions.  One  offense  is  the  lend- 
ing of  their  moneys  without  consent;  the 
other  is  the  failure  to  account  for  such 
moneys.  What  is  said  in  the  opinion  of  the 
court  relates  to  the  indictment  under  that 
section.  134  N.  C.  664,  46  S.  B.  949.  After 
that  opinion  was  banded  down,  the  solicitor 
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Indicted  the  defendant  for  the  offense  of 
embezzlement  under  section  1014.  The  ob- 
jections of  the  defendant  to  this  last  bill 
of  indictment  are  untenable  and  were  all 
properly  overruled. 

The  testimony  of  the  defendant  himself 
tended  to  prove,  if  believed  to  be  true,  that 
lie  conducted  a  small  private  banking  insti- 
tution in  the  town  of  Kinston,  which  was 
patronized  to  some  extent  by  people  of  his 
race;  that  the  money  belonging  to  the  unin- 
corporated society  of  which  he  was  treas- 
urer was  deposited  in  the  defendant's  bank, 
and  put  in  circulation  and  used  in  the  gen- 
eral business  of  the  bank,  as  other  general 
deposits  are  used;  that  this  was  done  by 
consent  of,  and  with  the  knowledge  and  ap- 
proval of,  the  society  and  its  members. 
There  was  evidence  by  the  state  tending  tQ 
contradict  this. 

His  honor  instructed  the  Jury  that  if  they 
"shall  find  that  the  Love  and  Union  Society, 
No.  1,  consented  that  the  defendant  should 
keep  the  moneys  of  the  society  in  his  private 
banking  institution,  together  with  the  other 
moneys  of  the  bank,  it  was  not  a  conver- 
sion for  the  defendant  to  use  the  same,  but 
that  the  conversion  took  place  upon  his  fail- 
ure to  pay  or  settle  on  demand;  and  that 
notwithstanding  the  fact  that  the  defendant 
may  have  used  the  fund  in  his  bank  with 
the  consent  of  the  society,  that  a  failure  to 
pay  or  settle  on  demand  would  be  an  unlaw- 
ful conversion,  and  if  done  with  a  dishonest, 
corrupt,  or  fraudulent  intent,  the  defendant 
would  be  guilty  of  embezzlement"  In  this 
instruction  there  is  error.  The  Judge  should 
have  instructed  the  Jury  that  if  the  money 
was  deposited  in  the  defendant's  private 
bank  as  a  general  deposit,  and  put  in  gen- 
eral use  and  circulation  as  other  bank  de- 
posits, and  this  was  done  by  the  consent  and 
with  the  approval  of  the  society  or  of  its 
controlling  officers,  the  defendant  would  not 
be  guilty  of  any  offense.  But  if  the  defend- 
ant used  the  money  of  the  society  in  his 
banking  business  without  its  knowledge  and 
consent,  and  appropriated  it  to  his  own  use 
with  fraudulent  intent,  the  fact  that  he  be- 
came insolvent  and  suspended  his  banking 
business  would  be  no  defense  to  the  charge 
in  this  bill  of  indictment.  Nor  would  the 
fact  that  he  afterwards  had  "an  agreement 
with  the  committee  of  the  society"  as  to  the 
time  when  he  was  to  pay  the  indebtedness 
relieve  the  defendant  from  the  consequences 
of  a  criminal  act* 

We  think  the  court  below  should  have 
given  prayer  No.  1  or  prayer  No.  14.  Both 
relate  to  the  same  thing,  to  wit,  the  fraudu- 
lent intent  of  the  defendant  in  using  the 
money.  In  indictments  for  embezzlement, 
that  is  peculiarly  a  question  for  the  Jury, 
and  is  an  essential  element  of  that  crime. 
State  V.  McDonald,  133  N.  O.  680,  45  S.  B. 
682. 

We  have  not  been  favored  with  either  ar- 
gument or  brief  on  the  part  of  the  defend- 


ant, but,  as  the  case  is  to  be  tried  for  the 
third  time,  we  have  endeavored  to  point  out 
all  the  errors  which  we  have  been  able  to 
discover  in  this  record. 
New  trial. 

(71  s.  C.  156) 

LAMPLBT  v.  ATLANTIC  COAST  LINE  R. 

CO. 

(Supreme  Court  of  South  Carolina.    March  16, 

1905.) 

BAILBOADS  —  0B8TBU0TINO     WATEB     OOUBSS  — 
FLOODING    LANI>— LIABIUTT— NEOLIOENCB. 

1.  Where  a  railroad  corporation  obtained  a 
right  of  way  10  years  prior  to  Code  1902,  | 
1456,  rendering  a  person  liable  who  shall  stop 
any  water  course  so  as  to  overflow  lands  of 
another,  it  was  not  liable  for  obstructing  a  wa- 
ter course,  thereby  flooding  the  land  of  another, 
unless  negligence  in  the  construction  of  the 
road  is  shown. 

2.  In  an  action  for  flooding  lands  by  negli- 
gence, the  court  should  define  ''negligence,*'  and 
leave  the  jury  to  determine  whether  the  acts  of 
the  defendant  constituted  negligence. 

3.  Refusal  of  instructions  already  substantial- 
ly given  is  not  error. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  T^wnsend,  Judge. 

Action  by  John  C.  Lampley  against  the 
Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

J.  T.  Barron,  Willcox  &  WIllcox,  and 
Woods  &  Macfarlan,  for  appellant.  Geo.  W. 
Brown  and  Stevenson  &  Matheson,  for  re- 
spondent 

.  GARY,  A.  J.  The  complaint  sets  forth 
two  causes  of  action.  The  first  alleges  dam- 
ages arising  from  the  negligence  of  the  de- 
fendant in  the  construction  of  its  railroad 
through  the  lands  described  in  the  complaint, 
whereby  the  Pee  Dee  river  was  obstructed 
and  made  to  overflow  said  lands,  thereby  in- 
juring them  and  the  crops  thereon  growing. 
The  second  contains  similar  allegations,  ex- 
cept it  does  not  allege  negligence.  The  Jury 
rendered  a  verdict  in  fbvor  of  the  plaintiff 
for  $872.50. 

The  first  question  that  will  be  considered 
is  whether  his  honor  the  presiding  judge 
erred  in  charging  the  Jury  that  it  was  not 
necessary  for  the  plaintiff  to  prove  negli- 
gence in  order  to  recover  under  the  second 
cause  of  action.  This  cause  of  action  was 
based  upon  the  act  of  1897  entitled  "An  act 
to  make  railroad  corporations  liable  for  dam- 
ages resulting  to  land  owners,  from  the 
wrongful  obstruction  of  water  courses.*' 
That  act  is  incorporated,  in  the  Code  of  Laws 
of  1902  as  section  2041,  and  is  as  follows: 
"Railroad  corporations  shall  be  liable  to  land 
owners  for  all  damages  resulting  from  the 
wrongful  obstruction  of  water  courses,  by 
such  corporations,  and  it  shall  not  be  neces- 
sary to  allege  and  prove,  that  such  damages 
resulted  from  the  negligent  construction  of 
the  road  or  other  works  of  auch  corporations, 
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but  any  person  who  Is  damaged  shall  be  en- 
titled to  recover,  as  in  actions  against  In- 
dividuals, upon  showing  the  wrongful  ob- 
struction of  such  water  courses."  Section 
L456  of  the  Code  of  Laws  of  1902  relates  to 
actions  against  individuals,  and  Is  as  follows: 
'*No  person  shall  be  permitted  or  allowed  to 
make  or  keep  up  any  dams  or  banks  to  stop 
the  course  of  any  waters,  so  as  to  overflow 
the  lands  of  another  person,  without  the  con- 
sent of  such  person  first  had  and  obtained; 
nor  shall  any  peraon  be  permitted  or  allowed 
to  let  off  any  reserved  water  to  Injure  the 
crops  upon  the  grounds  of  other  persons." 
E^ior  to  the  act  of  1887,  it  was  decided  In 
the  case  of  Wallace  v.  R.  R.,  34  S.  C.  62,  12 
S.  E.  815,  that  a  railroad  corporation  was 
not  liable  in  damages  for  the  obstruction  of 
a  water  course,  unless  the  damages  resulted 
from  negligence  in  the  construction  of  its 
road  or  other  works.  The  words  In  that 
statute,  that  any  person  who  Is  damaged 
shall  be  entitled  to  recover  as  in  actions 
against  individuals,  require  us  to  consider 
the  law  relative  to  actions  against  individuals 
for  obstructing  water  courses.  Turning  to 
section  1456  of  the  Code  of  Laws  of  1902,  we 
find  that  an  individual  may  obstruct  a  water 
course,  so  as  to  overfiow  the  lands  of  another, 
provided  he  obtains  the  consent  of  the  other 
individual.  The  defendant's  railroad  was 
completed  through  the  said  lands  10  or  12 
years  ago,  and,  of  course,  prior  to  the  act  of 
1897.  When  the  defendant  acquired  its  right 
of  way  through  said  lands,  it  also  acquired 
the  right  to  obstruct  water  courses,  and  was 
only  liable  for  the  obstruction  when  the 
plaintiff  alleged  and  proved  negligence  in  the 
construction  of  its  road  or  other  works.  Nun- 
namaker  v.  Water  Power  Co.,  47  S.  0.  487, 
25  S.  E.  757,  34  L.  R.  A.  222,  58  Am.  St.  Rep. 
905;  Jones  v.  Ry.  CJo.,  67  S.  O.  181,  45  9.  E. 
188.  The  defendant  acquired  the  right  of 
way  (and  with  it  the  right  to  obstruct  water 
courses)  either  by  a  grant  from  the  plaintiff 
or  those  under  whom  he  claims,  or  under 
condemnation  proceedings.  Either  mode  Is 
the  equivalent  of  "consent,"  as  it  conferred 
the  right  to  obstruct  the  water  courses.  The 
plaintiff  was  not  entitled  to  a  recovery  un- 
der the  second  cause  of  action,  unless  he  had 
shown  that  the  defendant  was  negligent  In 
the  construction  of  its  road.  The  charge 
was  therefore  erroneous. 

We  will  next  consider  the  following  ex- 
ception: "Because  his  honor  erred  in  char- 
ging, as  requested  by  the  plaintiff,  as  follows: 
*That  where  a  railroad  company  obstructs  a 
part  of  the  natural  means  of  escape  for  the 
waters  of  a  stream,  and  causes  the  waters 
by  such  obstruction  to  rise  higher  on  the 
land  above,  and  remain  longer  on  the  said 
lands,  either  above  or  below  such  embank- 
ment, so  that  the  water  does  not  flow  past 
the  land  above  and  below  in  its  natural  way, 
and  so  that  it  concentrated  at  and  rushes 
through  with  greater  velocity,  such  construc- 
tion Is  negligent,  and  the  owners  of  the 


land  above  and  below  are  entitled  to  recover 
a  verdict  for  such  damage  as  they  have  suf- 
fered therefrom,  whereby  his  honor  charged 
the  jury  that  the  facts  which  the  plaintiff 
undertook  to  prove,  and  which  he  rehearsed 
in  said  portion  of  his  charge,  if  established, 
proved  negligence;  clearly  charging  the  jury 
in  respect  to  matters  of  fact,  in  violation  of 
section  26  of  article  5  of  the  Constitution  of 
1895.  His  honor  should  have  charged  that 
was  negligence  in  the  law,  and  left  it  to  the 
jury  to  conclude  whether  a  certain  state  of 
facts,  if  established,  constituted  negligence/* 
Negligence  is  a  mixed  question  of  law  and 
fact  It  is  the  duty  of  the  court  to  define 
"negligence,"  but  the  Jury  must  draw  the  in- 
ference from  the  facts  in  each  case.  This 
exception  Is  sustained. 

The  twelfth  and  thirteenth  exceptions  as- 
sign error  on  the  part  of  the  circuit  judge 
in  refusing  the  request  therein  set  out  as  to 
surface  water.  The  circuit  judge  charged 
the  law  substantially  as  requested,  and  his 
refusal  to  charge  the  requests  was  not  preju- 
dicial to  the  appellant 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed 
and  the  case  remanded  to  that  court  for  a 
new  trial. 

WOODS,  J.  (concurring).  The  statute  en- 
acts, in  substance,  that  railroad  corporations 
shall  be  liable  for  damages  for  obstruction 
of  water  courses,  arising  not  only  from  neg- 
ligent construction,  but  from  any  other 
wrongful  obstruction.  A  wrongful  obstruc- 
tion is  an  obstruction  placed  in  a  water 
course  without  legal  tight  An  obstruction 
of  the  stream  necessary  to  the  use  of  the 
right  of  way  acquired  by  grant  or  condemna- 
tion proceedings  goes  as  part  of  the  right  of 
way,  or  as  an  Incident  of  It,  and  therefore 
is  not  wrongful  as  against  the  party  from 
whom  the  right  of  way  is  acquired.  Nunna- 
maker  v.  Water  Power  Co.,  47  S.  O.  485,  25 
S.  E.  751,  34  L.  R.  A«  222,  58  Am.  St.  Rep. 
906.  Even  after  the  acquisition  of  the  right 
of  way,  however,  the  railroad  company  may 
wrongfully  obstruct  by  •'negligent  construc- 
tion of  the  road  or  other  works,"  and  it  may 
also  wrongfully  obstruct  in  many  other  ways 
not  connected  with  the  acquisition  of  the 
right  of  way.  For  example,  It  may  flood  the 
lands  of  persons  higher  up  the  stream,  from 
whom  no  right  of  way  was  acquired,  or  it 
may  dump  into  the  river  earth  removed  from 
some  other  portion  of  the  road.  In  such 
cases  the  question  of  negligent  construction 
would  not  arise,  but  the  obstruction  never- 
theless would  be  wrongful.  Where  damages 
are  claimed  for  such  other  wrongful  obstruc- 
tion, the  facts  constituting  the  wrong  must 
be  alleged.  Here  the  plaintiff  has  alleged  ' 
no  facts  constituting  a  wrongful  obstruction, 
except  negligent  construction,  and  on  that 
he  must  stand.  He  cannot  recover  on  the 
mere  allegation  of  obstruction,  when  the  de- 
fendant had  a  right  of  way  from  him,  with- 
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out  setting  forth  the  wrong.  This  interpre- 
tation of  the  statute  removes  all  constitution- 
al objection  to  It,  giving  full  effect  and  con- 
sistent meaning  to  all  of  the  words  used  in 
it,  and  makes  the  liability  of  corporations 
and  individuals  the  same  In  actions  of  this 
character,  as  contemplated  by  the  act. 


(71  S.  C.  241) 

JOHNSON  T.  CHARLESTON  &  W.  C  RY. 

(Supreme  Court  of  South  Carolina.    March  28, 

1905.) 

XinNBNT    DOMAIN— COMPENSATION— 6UBFA0X 

WATEB. 

1.  Where  a  railroad  company  has  entered  by 
permission,  or  where  it  does  not  dispute  the 
rights  of  the  landowner  to  compensation,  and 
constructs  a  railroad  embankment  with  due  care, 
but  so  near  to  a  dwelling  house  that  the  trains 
operated  without  negligence  fill  the  house  with 
smoke  and  noise,  rendering  it  almost  untenant- 
able, it  is  not  liable  at  common  law,  but  such 
damages  are  included  in  the  compensation  given 
by  the  condemnation  proceedings. 

[Ed.  Note. — For  cases  In  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  §§  278,  279,  281, 

2.  Where  surface  water  Is  thrown  back  on 
premises  by  the  construction  of  a  railroad  em- 
bankment, the  resulting  damages  are  included 
in  the  compensation  received  in  condemnation 
proceedings. 

Appeal  from  Common  Pleas,  Circuit  Court 
of  Barnwell  Oounty;  J.  B.  McDonald,  Spe- 
cial Judge. 

Action  by  C.  T.  Johnson  against  the 
Charleston  &  Western  Carolina  Railway. 
From  order  of  nonsuit,  plaintiff  aijpeals. 
AfSrmed. 

Davis  &  Best,  R.  C.  Holman,  and  H.  F. 
Buist,  for  appellant  B.  L.  Abney,  J.  W. 
Barnwell,  and  Robert  Aldrlch,  for  respond- 
ent 

JONES,  J.  The  plaintiff  appeals  from  an 
order  of  nonsuit.  After  alleging  the  corpo- 
rate existence  of  the  defendant  railway  com- 
pany, and  that  plaintiff  is  owner  of  the 
premises  described,  the  complaint  further  al- 
leges:  "(3)  That  on  or  about  the day 

of  December,  1900,  the  defendant,  with  force 
and  arms,  entered  upon  the  aforesaid  lands 
of  the  plaintiff,  dug  up  the  soil,  and  con- 
structed a  side  railroad  track  thereon,  con- 
necting its  two  lines;  that  is  to  say,  the 
South  Carolina  &  Georgia  with  its  (defend- 
ant's) main  line;  and,  the  plaintiff  further 
charges,  that,  having  converted  the  said 
lands  to  its  own  use,  proceeded  to  and  did 
build  a  high  embankment  in  front  of  the 
plaintiff's  residence  on  said  land  within  five 
or  six  feet  of  his  front  yard  and  near  his 
front  gate,  completely  obstructing  the  road 
to  and  from  plaintiff's  premises,  as  aforesaid. 
(4)  That  the  said  embankment  has  caused 
the  surface  water  to  collect  and  flow  back 
upon  the  plaintiff's  front  yard  in  large  quan- 
tities In  a  concentrated  form,  so  much  so 
that  in  rainy  seasons  it  renders  plaintiff's 


front  yard  almost  impassable,  and  the  other 
lands  of  plaintiff  surrounding  his  dwell- 
ing absorb  the  water  to  such  an  extent 
as  to  render  it  almost  valueless;  and  the 
plaintiff  further  charges  that  the  said  track 
built  upon  said  embankment  is  used  as 
a  *Y'  for  the  purpose  of  reversing  eugines 
upon  and  transferring  trains  from  its  lines 
of  road,  and  in  doing  so  the  defendant's 
engines  and  cars  are  stopped  in  front  of 
plaintiff's  residence,  and,  together,  in  pass- 
ing to  and  fro,  the  plaintiff  and  his  family 
are  subjected  to  the  continual  noise  of  the 
train,  day  and  night,  to  the  smoke  and  cin- 
ders from  the  locomotives  to  such  an  extent 
that  his  residence  is  rendered  almost  un- 
inhabitable, and  his  aforesaid  valuable  prop- 
erty rendered  almost  valueless.  (5)  That  the 
acts  of  the  defendant  herein  complained  of 
were  and  are  willful  and  wanton,  and  the 
plaintiff  has  already  been  damaged  in  the 
sum  of  $1,099.90."  The  circuit  court,  in 
granting  the  nonsuit,  held  that,  if  the  com- 
plaint be  treated  as  one  for  damages  incident 
to  the  construction  of  said  railroad  embank- 
ment, plaintiff's  remedy  was  under  the  con- 
demnation statute;  that,  if  the  complaint  be 
treated  as  an  action  for  negligent  construc- 
tion of  said  embankment  and  operation  of 
said  railroad,  no  negligence  was  either  al- 
leged or  proved;  that  with  respect  to  the 
claim  for  damages  from  surface  water  al- 
leged to  have  been  caused  to  flow  over  plain- 
tiff's land  by  reason  of  said  embankment, 
there  was  no  evidence  to  take  the  case  out 
of  the  ordinary  rule  as  to  surface  water  and 
bring  it  within  the  rule  announced  in  Bran* 
denberg  V.  Zelgler,  62  S.  C.  18,  30  S.  B.  790, 
and  Oaln  v.  South  Bound  Railroad  Company^ 
62  S.  C.  25,  30  S.  E.  702. 

We  think  the  nonsuit  was  properly  granted. 
The  condemnation  statutes  allow  an  assess- 
ment not  only  for  the  quantity  and  value  of 
the  land  which  may  be  required  by  the  rail- 
road company,  but  for  any  special  damage 
which  the  owner  may  sustain  by  reason  of 
its  construction.  Section  2100,  vol.  1,  Code 
1002.  This  would  certainly  Include  the  dam- 
ages resulting  from  the  construction  of  the 
embankment  In  a  proper  manner.  In  all 
cases,  except  where  the  right  to  compensa- 
tion is  disputed,  or  where  the  owner  has  not 
actively  or  constructively  permitted  the  en- 
try for  construction,  the  remedy  afforded  by 
the  condemnation  statute  is  exclusive.  Glo- 
ver V.  Remley,  62  S.  C.  52,  30  S.  E.  780. 
There  was  no  evidence  to  show  that  the  right 
to  compensation  was  ever  disputed,  or  that 
the  entry  was  without  the  permission  of 
plaintiff.  The  appellant  contends,  however, 
that  the  action  was  not  to  recover  compensa- 
tion for  the  value  of  the  land,  but  for  tlie 
negligent  construction  of  the  embankment 
so  as  to  obstruct  Ingress  to  and  egress  from 
the  premises;  so  as  also  to  collect  surface 
water  and  cast  it  upon  the  plaintiff's  land; 
and  also  for  the  negligent  operation  of  the 
train,  subjecting  plaintiff  to  noise,  smoke. 
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and  cinders.  But  the  complaint  does  not  at- 
tempt to  allege  a  case  falling  within  the 
rules  stated  in  Wallace  y.  Railroad  Company. 
34  S.  a  62,  12  S.  E.  815,  which  allows  an  ac- 
tion at  common  law  for  damages  arising 
from  a  negligent  or  imskiUful  manner  in 
which  the  railroad  is  constructed.  Where 
a  railroad  company,  under  the  statute,  has 
a  right  to  construct  its  railroad,  and  has  en- 
tered with  the  express  or  implied  permission 
of  the  owner,  it  is  not  liable  as  a  trespasser 
to  adjacent  landowners,  under  the  common 
law,  for  the  act  and  result  of  construction 
with  due  care,  since  the  law  will  not  declare 
that  to  be  a  nuisance  or  trespass  which  it 
has  authorized.  But  as  the  law  does  not  au- 
thorize negligence,  and  the  condemnation 
statutes  proYide  no  damages  for  negligence, 
there  is  a  remedy  at  common  law  for  dam- 
ages resulting  from  a  construction  done  in  a 
negligent  manner.  The  complaint,  however, 
does  not  allege  a  negligent  construction,  but 
is  manifestly  based  upon  an  alleged  right  to 
recover  for  damages  resulting  from  the  mere 
construction  of  the  embankment  There  was 
not  only  no  evidence  of  negligence  in  the 
manner  of  such  construction,  but,  on  the  con- 
trary, the  plaintiff's  own  testimony,  at  folio 
67  of  the  brief,  shows  that  the  construction 
was  ••nicely  and  properly"  done.  It  is  true 
that  there  was  evidence  that  the  embank- 
ment, as  located,  affected  injuriously  plain- 
tiffs right  of  ingress  and  egress,  but  there 
was  no  evidence  that  the  embankment  could 
have  been  more  carefully  located  and  con- 
structed, and  there  is  no  doubt  that  com- 
pensation for  such  damage  to  right  of  Ingress 
and  egress  could  have  been  secured  under 
the  condemnation  statute.  Nor  do  we  find 
in  the  evidence  anything  tending  to  show 
that  the  inconvenience  resulting  to  plaintiff 
from  the  noise,  smoke,  and  cinders  incident 
to  the  operation  of  the  cars  over  the  track 
was  the  result  of  any  negligence  or  wanton- 
ness on  the  part  of  defendant 

With  reference  to  the  matter  of  surface 
water,  there  was  no  evidence  that  the  de- 
fendant did  anything  beyond  constructing 
the  embankment  for  Its  track  In  a  proper 
manner.  The  evidence  was  to  the  effect  that 
by  reason  of  the  slope  in  the  land  surface 
the  natural  drainage  of  the  surface  water 
was  over  plaintiff's  land,  and  that  such  drain- 
age had  previously  been  prevented  only  by 
the  construction  by  the  town  council  of  a 
*  small  ditch  which  carried  the  water  into 
Windy  Hill  Branch,  and  that  said  embank- 
ment filled  said  ditch.  If  any  special  damage 
resulted  to  plaintiff  by  reason  of  the  con- 
struction of  the  embankment  In  a  proper 
manner,  as  already  stated,  the  condemnation 
statute  afforded  a  remedy.  There  was  cer- 
tainly nothing  in  the  evidence  to  take  the 
case  out  of  the  rule  as  to  surface  water  an- 
nounced in  Edwards  v.  Railroad  Company, 
39  S.  O.  475,  18  S.  B.  58,  22  L.  R.  A.  246,  39 
Am.  St  Rep.  746,  wherein  it  was  declared 
that  every  landed  proprietor  has  the  right  to 


take  any  measures  necessary  to  the  protec- 
tion of  his  property  from  surface  water,  even 
if  In  doing  so  he  throws  it  back  upon  a 
coterminous  proprietor,  and  there  was  noth- 
ing in  the  evidence  to  make  a  case  within 
the  rule  declared  in  Brandenberg  v.  Zeigler 
and  Cain  v.  Railroad  Company,  supra,  where- 
in it  was  \ie\6.  that  one  cannot  collect  surface 
water  into  an  artificial  channel,  and  cast  it 
upon  another's  land  In  concentrated  flow. 

We  have  not  deemed  it  necessary  to  refer. 
to  the  evidence  as  to  the  leakage  of  water 
from  the  defendant's  water  tank,  as  the 
complaint  makes  no  reference  thereto,  and 
the  action  is  based  solely  upon  the  result  of 
the  construction  of  the  embankment 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

GARY,  A.  J.,  did  not  sit  in  this  case  by 
reason  of  illness. 


C71  8.  C.  170) 

DUNCAN  V.  GREENVILLE  COUNTY. 

(Supreme  Court  of  South  Carolina.    March  17, 

1905.) 

OBSTBUCTIOnS   IN    HIOHWAT— LIABILITT   OF 

OODNTT. 

Where  a  countjr  leaves  a  heavily  ladea 
wagon  used  in  repairing  a  highway  standing  in 
a  public  highway  for  several  weeks,  onlighted, 
it  18  liable  for  injuries  tesultinir  from  a  collision 
therewith,  under  Code  Laws  1902,  |  1347. 

Appeal  from  Common  Pleas  Circuit  Ck>nrt 
of  Greenville  County;  Townsend,  Judge. 

Action  by  Rosa  Duncan  against  Green- 
ville county.  From  a  Judgment  overmling  a 
demurrer,  defendant  appeals.    Afi^rmed. 

T.  K.  Earle  and  Shuman  ft  Muckenfuss, 
for  appellant  '  Blythe  &  Blythe,  for  respond- 
ent 

POPE,  0.  J.  The  following  complaint  was 
exhibited  by  plaintiff  against  defendant  in 
the  court  of  common  pleas  of  Greenville 
county: 

"(1)  That,  as  plaintiff  is  informed  and  be- 
lieves, the  defendant  was  at  the  times  here- 
inafter mentioned,  and  still  is,  a  body  politic 
and  corporate  under  and  by  virtue  of  the 
laws  of  this  state,  and  as  such  was  and  is 
authorized  to  sue  and  be  sued  in  any  of  the 
courts  of  this  state  having  Jurisdiction. 

"(2)  That,  as  plaintiff  is  Informed  and  be- 
lieves, it  is  the  duty  of  the  defendant,  un- 
der the  laws  of  this  state,  at  all  times  to  keep 
the  public  highways  in  Greenville  county  in 
good  order  and  repair,  so  that  persons  using 
said  highways  for  the  purposes  of  travel  may 
safely  and  conveniently  pass  along  and  over 
such  highways  in  vehicles  and  otherwise. 

"(3)  That  among  the  public  highways  un- 
der the  law,  as  plaintiff  is  informed  and  be- 
lieves, it  is  the  duty  of  the  defendant  to 
keep  in  good  order  and  repair,  is  the  public 
highway  in  said  county  extending  from  the 
city  of  Greenville  through  the  town  of  Trav- 
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ellers  Rest  to  the  state  of  North  Carolina, 
and  Is  generally  known  as  the  'Buncomhe 
Road/  and  that  said  highway  is  one  of  the 
principal  arteries  of  travel  in  said  county. 

*'(4)  That  the  defendant,  in  violation  of 
the  duty  imposed  upon  it  by  law,  negligent- 
ly allowed  said  highway  to  become  ont  of 
order  and  defective,  by  placing  and  leaving  in 
said  highway,  at  a  point  about  one  mile  from 
the  corporate  limits  of  the  city  of  Green- 
ville, a  large  and  heavy  wagon  loaded  with 
rock,  which  had  been  used  in  the  repair  of 
said  highway,  and  by  permitting  said  wagon 
so  loaded  to  be  left  in  said  road  for  several 
weeks,  unlighted  and  unguarded,  so  that  it 
was  in  such  position  a  menace  to  the  safety 
of  travel,  and  rendered  said  highway  de- 
fective and  unsafe. 

"(5)  That  on  the  12th  day  of  March,  1Q(H, 
on  the  evening  of  said  day,  plaintiff  was  be- 
ing driven  along  said  public  highway  to  the 
home  of  her  son-in-law,  near  City  of  Green- 
ville, in  a  carriage  which  was  used  as  a  pub- 
lic conveyance  for  the  purpose  of  conveying 
the  public  generally  for  hire;  that  plaintiff 
was  seated  in  said  vehicle,  which  was  being 
driven  by  its  regular  driver;  that  while  plain- 
tiff was  so  traveling  along  said  public  high- 
way, wholly  unaware  of  danger,  the  vehicle 
In  which  she  was  riding  collided  with  said 
loaded  wagon,  and  plaintiff  was  thrown  vio- 
lently against  the  front  seat  of  the  vehicle  in 
which  she  was  riding,  and  suffered  thereby 
the  injuries  hereinafter  set  forth. 

"(6)  That  the  injuries  sustained  by  plain- 
tiff were  caused  by  the  negligence  of  the  de- 
fendant in  allowing  said  public  highway  to 
become  defective  and  unsafe  by  placing  said 
loaded  wagon  upon,  and  allowing  it  to  re- 
main upon,  said  public  highway,  permitting 
it  to  so  remain  for  several  weeks,  and  in  not 
placing  lights  upon  such  obstruction  to  warn 
travelers  accustomed  to  use  such  public  high- 
way of  its  defective,  unsafe,  and  dangerous 
condition. 

"(7)  That,  by  reason  of  the  negligence  of 
the  defendant  as  above  set  forth,  the  plain- 
tiff was  rendered  unconscious  for  a  consid- 
erable space  of  time,  her  body  and  head  were 
severely  bruised  and  injured,  two  of  her 
teeth  were  knocked  out,  and,  because  of  the 
Iniurlee  sustained  by  her,  she  suffered  great 
physical  pain  and  mental  anguish,  all  to  her 
damage  in  the  sum  of  $500. 

"(S)  That  the  injuries  sustained  by  the 
plaintiff  were  caused  by  the  negligence  of 
the  defendant  as  above  set  forth,  and  with- 
out any  negligence  on  the  part  of  the  plain- 
tiff, nor  did  she  negligently  contribute  there- 
to; that  the  load  upon  the  vehicle  in  which 
plaintiff  was  riding  did  not  exceed  the  or- 
dinary weight 

"Wherefore,  plaintiff  demands  judgment 
for  the  said  sum  of  $500,  and  for  the  costs  of 
this  action." 

The  defendant  demurred  on  the  ground 
that  the  complaint  failed  to  state  a  cause  of 
action.    The  hearing  was  had  before  Judge 


Townsend,  who  overruled  the  demurrer.  The 
defendant  then  appealed  on  the  ground  that 
the  circuit  Judge  erred  in  holding  that  said 
complaint  stated  facts  sufficient  to  consti- 
tute a  cause  of  action;  it  not  being  alleged 
in  said  complaint  that  the  injury  or  damage 
alleged  to  have  been  received  by  the  plaintiff 
was  received  through  defect  in  the  repair  of 
a  highway,  but,  on  the  contrary,  it  being 
alleged  therein  that  the  said  injury  or  dam- 
age was  received  by  defendant  placing  and 
leaving  a  wagon  upon  the  highway  described 
in  the  complaint 

Section  1347  of  the  Code  of  Laws  of  South 
Carolina  of  1902,  vol.  1,  under  which  the  ac- 
tion is  brought,  provides  that  damages  can 
be  recovered  against  the  county  not  only  for 
a  defect  in  the  repair  of  a  highway,  but  for 
the  defect  or  mismanagement  of  anything 
under  control  of  said  county.  Section  1347 
is  as  follows:  "Any  i>erson  who  shall  re- 
ceive bodily  injury  or  damage  in  his  person 
or  property  through  a  defect  or  in  the  negli- 
gent repair  of  a  highway,  causeway  or 
bridge,  may  recover  in  an  action  against  the 
county  the  amount  of  actual  damage  sustain- 
ed by  him  by  reason  thereof:  provided,  such 
person  has  not  in  any  way  brought  about 
such  injury  or  damage  by  his  own  act,  or 
negligently  contributed  thereto.  If  such  de- 
fect in  any  road,  causeway  or  bridge  existed 
before  such  injury  or  damage  occurred,  such 
damage  shall  not  be  recovered  by  the  person 
so  injured,  if  his  load  exceeded  the  ordinary 
weight:  provided,  further,  that  such  county 
shall  not  be  liable  unless  such  defect  was  oc- 
casioned by  its  neglect  or  mismanagement" 
We  are  inclined  to  think  that  some  force 
must  be  ascribed  to  the  proviso  in  section 
1S47,  which  is  as  follows:  "Provided,  fur- 
ther, that  such  county  shall  not  be  liable 
unless  such  defect  was  occasioned  by  its 
neglect  or  mismanagement"  It  seems  to  us 
that  the  disregard  for  the  rights  of  the  trav- 
eling public  by  these  county  authorities  of 
Greenville  can  be  covered  and  will  be  cov- 
ered by  the  language  of  this  section  1347. 
We  will  not,  however,  deprive  the  county  of 
the  right  to  answer,  so  that  the  merits  of 
this  contention  may  be  inquired  into  on  both 
sides. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed, 
and  the  action  be  remanded  to  the  circuit 
court  for  such  further  proceedings  as  may 
be  necessary. 


(71  S.  C.  174) 
HANDY  V.  GREBNVHiLB  COUNTY. 

(Supreme  Court  of  South  Carolina.     March  17, 

1905.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;   Townsend,  Judge. 

Action  by  W.  R.  Handy  against  Greenville 
county.  From  a  Judgment  overruling  demur- 
rer, defendant  appeals.    Affirmed. 
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T.  K.  E^arle  and  Shuman  &  Muckenfuss, 
tw  appellant  Blythe  &  Blytbe,  for  respond- 
ent 

POPE,  O.  J.  The  precise  state  of  facts 
set  forth  In  Rosa  Duncan  v.  Greenyille  (boun- 
ty, 50  S.  B.  776,  exists  in  the  case  at  bar. 
Our  Judgment  In  the  last-cited  case  aflSrmed 
the  circuit  Judgment  It  is  therefore  ordered 
that  the  Judgment  of  this  court  affirms  the 
Judgment  of  the  circuit  court,  and  the  action 
be,  and  the  same  is,  remitted  to  the  circuit 
court  for  such  further  proceedings  as  may 
be  necessary. 

(71  S.  C.  225) 

BRWIN  ▼.  SOUTHERN  RY. 

(Supreme  Court  of  South  Carolina.    March  28, 

1005.) 

FOREIGN   JUDGHEZrr—JUBISDICriON. 

In  order  to  make  the  record  of  a  court  of 
limited  jurisdiction  in  garnishee  proceedings  in 
a  foreign  state  binding  on  the  parties  in  courts 
of  this  state,  it  must  affirmatively  show  that 
the  garnishee,  a  foreign  corporation,  had  sub- 
mitted itself  to  such  jurisdiction. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;  Gary,  Judge. 

Action  by  Bob  Erwin  against  the  Southern 
Railway.  From  a  Judgment  of  the  circuit 
court  reversing  a  magistrate's  judgment,  de- 
fendant appeals.    Affirmed. 

The  facts  are  thus  stated  in  the  judgment 
of  the  circuit  court: 

'^his  is  an  appeal  from  magistrate  court 
The  plaintiff  brought  his  action  against  the 
defendant  in  that  court  to  recover  the  sum 
of  $36  due  him  by  the  defendant  The  de- 
fendant does  not  deny  the  correctness  of  the 
amount  due  to  the  plaintiff,  but  claims  as  a 
defense  that  heretofore  in  the  magistrate's 
or  Justice's  court  of  M.  R.  Collins,  in  North 
Carolina,  in  an  action  brought  by  D.  R.  Bird 
against  Bob  Erwin,  and  in  which  the  defend- 
ant, Southern  Railway  Company,  was  gar- 
nished for  the  amount  of  $22.40  on  account 
of  the  debt  upon  which  plaintiff  now  sues, 
and  that  Judgment  was  duly  obtained  against 
this  defendant  for  the  said  amount,  by  rea- 
son of  which  it  is  entitled  to  an  abatement 
of  its  liability  to  this  plaintiff  for  that 
amount,  and  offered  in  writing  before  the 
trial  of  the  case  in  Magistrate  Bridges'  of- 
fice to  allow' judgment  against  it  for  the  sum 
of  $13.60,  and  costs  accrued  up  to  tliat  time, 
which  offer  was  refused.  The  plaintiff  at- 
tacked the  Judgment  of  Bird  in  the  garnish- 
ment proceedings  on  various  grounds  affect- 
ing .the  jurisdiction  of  the  court  in  that  pro- 
ceeding, which  grounds  are  made  the  basis 
of  exceptions  to  this  court  I  do  not  deem  it 
necessary  to  pass  upon  all  the  grounds,  for, 
from  all  the  records  in  the  case  and  from  the 
testimony,  I  find  that  the  defendant  did  owe 
the  plaintiff  the  sum  of  $36;  that  the  plain- 
tiff is  a  resident  of  the  state  of  South  Caro- 
lina, and  the  debt  due  him  by  the  defendant 


was  payable  to  him  by  the  defendant  in 
Blacksburg,  state  of  South  Carolina.  I  find 
that  the  defendant.  Southern  Railway,  is  a 
citizen  of  the  state  of  Yirginia,  and  domiciled 
there.  I  also  find  and  hold  that  the  plaintiff 
had  no  property  whatever  in  North  Carolina 
in  the  possession  or  imder  the  control  of  the 
defendant:  that  the  debt  due  to  the  plaintiff 
by  the  defeqdant  had  no  situs  in  North  Caro>' 
Una.  Hence  there  could  be  no  valid  attach- 
ment, and,  in  the  absence  of  any  valid  at- 
tachment, the  court  of  M.  R.  Collins  was 
without  Jurisdiction.  I  therefore  hold  that 
the  plaintiff  is  entitled  to  recover  from  the 
defendant  the  whole  amount  of  the  debt  due 
him,  to  wit,  the  sum  of  $36.  It  is  therefore 
ordered  and  adjudged  that  the  plaintiff.  Bob 
Erwin,  have  Judgment  against  the  defend- 
ant, the  Southern  Railway  Company,  for  the 
sum  of  $36,  and  for  the  cost  of  thia  action." 

The  defendant  appealed  on  the  following 
exceptions: 

"(1)  In  holding  under  the  evidence  that 
the  attachment  or  garnishment  in  the  case 
of  D.  R.  Bird  against  Bob  Erwin  in  North 
Carolina  was  not  valid  to  the  extent  of  $22.40, 
and  that  the  judgment  in  said  proceeding 
was  not  binding  upon  the  defendant  and  did 
not  relieve  them  to  that  extent  in  this  action; 
it  being  submitted  that  such  attachment  un- 
der the  evidence  was  valid,  and  judgment 
thereon  relieves  defendant  from  liability  in 
this  action  to  the  extent  of  $22.40. 

*'(2)  In  holding  that  the  magistrate  In 
North  Carolina  was  without  jurisdiction  ts 
issue  a  valid  attachment  of  garnishment  in 
the  action  in  North  Carolina,  whereas  it  is 
submitted  that  he  did  have  jurisdiction,  and 
the  judgment  thereon  should  have  been  al- 
lowed as  a  valid  defense  to  the  extent  of  said 
Judgment  in  this  action. 

"(3)  In  holding  that  the  defendant  did  not 
have  any  property  belonging  to  the  said  Rob- 
ert Erwin  in  North  Carolina  that  was  subject 
to  attachment  or  garnishment,  and  in  hold- 
ing that  the  Southern  Railway  Company  was 
not  liable  as  garnishee  in  said  action  In 
North  Carolina,  whereas  it  is  submitted  that 
this  defendant  was  liable  as  garnishee  In 
said  action,  and  said  court  had  jurisdiction 
to  attach  said  debt 

'*(4)  In  holding  that  said  Erwin  did  not 
owe  D.  R.  Bird  anything  at  the  time  of  said 
attachment  suit;  it  being  submitted  that 
there  was  no  competent  evidence  to  support 
such  finding,  and  such  question  could  not  be 
raised  in  this  action  as  against  said  attach- 
ment judgment 

**(5)  In  holding  that  the  Southern  Railway 
Company  could  not  be  made  liable  as  gar- 
nishee in  a  North  Carolina  suit  because  of 
being  a  citizen  of  the  state  of  Virginia:  the 
error  being  that  it  was  so  liable,  under  the 
evidence,  no  matter  what  state  it  was  a  citi- 
zen of. 

"(6)  In  not  confirming  the  Judgment  of  the 
magistrate;  it  being  submitted  that  said 
judgment  Was  in  accordance  with  the  evi- 
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dence  and  law,  and  hla  honor  erred  In  not 
BO  holding. 

**(J)  In  holding  that  the  defendant  did  owe 
the  plaintiff  the  sum  of  $36;  it  appearing  that 
$22.40  of  said  debt  was  duly  and  legally  at- 
tached in  the  action  of  D.  R.  Bird  against 
Bob  Erwin  in  North  Carolina,  and  that  such 
attachment  relieved  the  defendant  to  that  ex- 
tent in  this  action. 

"(8)  Error  in  refusing  and  failing  to  give 
due  force  and  effect  to  a  Judgment  of  a  court 
of  a  sister  state,  as  required  by  law.' 


>» 


B.  JU  Abney,  Butler  &  Osborne,  and  B.  BL 
Welch,  for  appellant  Hall  &  Willis,  for  re- 
spondent 

GARY,  A«  J.  (after  stating  the  foregoing 
facts).  The  Judgment  in  the  garnishment 
proceedings  was  rendered  by  a  court  of  lim- 
ited Jurisdiction.  It  was  therefore  neces- 
sary that  the  exemplification  of  the  record 
should  show  upon  its  face  that  the  court  had 
jurisdiction  of  the  res — the  debt  due  by  the 
Southern  Railway  Company  to  Bob  Erwin. 
In  order  to  acquire  Jurisdiction  of  the  res, 
it  was  essential  that  the  court  should  have 
had  Jiu*lsdlctlon  of  the  Southern  Railway 
Company,  the  garnishee,  as  the  res  follows 
the  debtor,  wherever  his  domicile  may  be. 
It  was  therefore  likewise  necessary  that  this 
fact  should  appear  upon  the  face  of  the  pro- 
ceedings, as  it  was  Jurisdictional.  The  prin- 
ciple is  thus  stated  in  Cooley's  Con.  Lim.  p. 
500:  "It  is  not  to  be  assumed  that  a  court 
of  general  jurisdiction  has  in  any  case  pro- 
ceeded to  adjudge  upon  matters  over  which 
It  had  no  authority,  and  its  Jurisdiction  is  to 
be  presiimed  whether  there  are  recitals  in  its 
records  to  show  it  or  not  On  the  other  hand, 
no  such  intendment  is  made  in  favor  of  the 
judgment  of  a  court  of  limited  Jurisdiction, 
but  the  recitals  contained  in  the  minutes  of 
proceedings  must  be  sufficient  to  show  that 
the  case  was  one  which  the  law  permitted 
the  court  to  take  cognizance  of,  and  that 
the  parties  were  subjected  to  its  Jurisdiction 
by  proper  process."  To  the  same  effect  is 
Black  on  Judgments,  t  930,  where  the  author 
says:  *'A  Judgment  rendered  by  an  inferior 
court  of  another  state  may  be  impeached  by 
proof  that  the  court  had  no  jurisdiction  of 
the  subject-matter.  And  in  accordance  with 
the  general  rule  that  no  presumptions  can 
be  indulged  in  favor  of  the  validity  of  the 
proceedings  of  Inferior  courts,  it  is  held  that 
the  record  of  such  Judgment  must  show  od 
its  face  all  the  requisites  to  its  validity." 
In  section  910  of  the  said  volume  we  like- 
wise find  the  following  principle  announced: 
"It  is  a  well-established  rule  of  interstate  or 
international  law  that  the  courts  of  another 
state  win  not  receive  as  evidence  of  a  for- 
eign Judgment  in  a  suit  brought  upon  it  any 
record  thereof  which  does  not  show  upon  its 
face  that  the  defendant,  if  a  foreign  cor- 
poration, was  doing  business  in  that  state. 
Tnls  is   a   substantive  Jurisdictional   aver- 


ment, that  must  afiSrmatively  appear,  and 
not  be  left  to  any  inference  from  the  bare 
return  of  the  ofilcer  that  he  has  served  an 
'agent*  of  the  company."  Without  commit- 
ting this  court  to  the  full  extent  of  the  doc- 
trine last  expressed,  we  nevertheless  regard 
it  as  specially  applicable  to  a  Judgment  ren- 
dered by  a  court  of  limited  Jurisdiction.  The 
exemplification  introduced  in  evidence  faUs 
to  show  that  the  defendant  was  incorporated 
under  the  laws  of  North  Carolina,  or  that  it 
was  doing  business  in  that  state.  It  is  true, 
one  of  the  witnesses  testified  upon  the  trial 
before  the  magistrate  in  this  state  that  the 
Southern  Railway's  line  runs  through  the 
state  of  North  Carolina,  but  this  fact  was 
Jurisdictional,  and  should  have  appeared  up- 
on the  face  of  the  exemplified  proceedings. 
This  court  cannot  take  Judicial  notice  of  the 
laws  of  North  Carolina,  nor  of  the  fact  that 
the  defendant's  railroad  runs  through  the 
state.  The  court  in  the  case  of  R.  Co.  v. 
Ferry  Co.,  119  U.  S.  615,  622,  7  Sup.  Ct  398, 
30  L.  Ed.  519,  when  considering  the  provi- 
sion of  the  Constitution  of  the  United  States 
which  requires  the  courts  of  one  state  to 
give  full  faith  and  credit  to  the  public  acts 
of  another,  uses  this  language:  "Whenever 
it  becomes  necessary  under  this  requirement 
of  the  Constitution  for  a  court  of  one  state, 
in  order  to  give  faith  and  credit  to  a  public 
act  of  another  state,  to  ascertain  what  ef- 
fect it  has  in  that  state,  the  law  of  that 
state  must  be  proved  as  a  fact  No  court  of 
a  state  Is  charged  with  knowledge  of  the 
laws  of  another  state,  but  such  laws  are  in 
that  court  matters  of  fact,  which,  like  other 
facts,  must  be  proved  before  acted  upon. 
This  court  and  the  other  courts  of  the  Unit- 
ed States,  when  exercising  their  original 
Jurisdiction,  take  notice  without  proof  of  the 
laws  of  the  several  states  of  the  United 
States;  but  in  this  court  when  acting  under 
its  appellate  Jurisdiction,  whatever  was  mat- 
ter of  fact  in  the  court  whose  Judgment  or 
decree  is  under  review  is  matter  of  fact 
here.  This  was  expressly  decided  in  Han- 
ley  V.  Donoghue,  116  U.  S.  1,  29  L.  Ed.  535, 
6  Sup.  Ct  242,  in  respect  to  the  faith  and 
credit  to  be  given  by  the  courts  of  one  state 
to  the  Judgments  of  the  courts  of  another 
state,  and  it  is  equally  applicable  to  the  faith 
and  credit  due  In  one  state  to  the  public  acts 
of  another." 

As  it  does  not  appear  upon  the  face  of  the 
proceedings  that  the  Southern  Railway  Com- 
pany had  subjected  itself  to  the  Jurisdiction 
of  the  courts  in  North  Carolina,  it  necessarily 
follows  that  the  courts  pronouncing  Judg- 
ment had  no  Jurisdiction  over  the  subject- 
matter — the  debt — which  cannot  be  garnish- 
ed where  the  garnishee  might  not  be  sued. 
His  honor  the  circuit  Judge  therefore  ruled 
correctly  upon  the  question  of  Jurisdiction. 
This  conclusion  practically  disposes  of  all 
the  exceptions. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  circuit  court  be  affirmed. 
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BURNETT  V.   POSTAL   TELEGRAPH   CA- 
BLE CO. 

(Supreine  Court  of  South  Carolina.    March  Id, 

1905.) 

TBE8PAS8    TO    LAND  —  TELEGRAPH    POLES— EVI- 
DENCE—NO  NSUIT—PEEMIT—FBAU  D . 

1.  In  an  action  against  a  telegraph  company 
for  trespass  on  plaintiff's  land  it  wcus  proper 
to  refuse  a  nonsuit  where  the  evidence  of  plain- 
tiff was  that  the  permit  under  which  defendant 
claimed  to  have  entered  waa  fraudulently  ob- 
tained. 

2.  In  trespass  ag:ainst  a  telegraph  company 
for  entry  on  plaintiff's  land  it  was  a  question 
for  the  jury  whether  the  money  which  passed 
between  the  parties  was  payment  for  the  per- 
mit to  enter  upon  the  land. 

8.  In  an  action  against  a  telegraph  company 
for  trespass  on  plaintiff's  land,  a  charge  that 
it  is  not  liable  as  a  trespasser  except  for  a 
wanton  trespass  after  entry  by  permission  is  as 
favorable  to  defendant  as  a  charge  that  plain- 
tiff cannot  recover  unless  the  permit  claimed  by 
the  telegraph  company  was  invalid  and  the  com- 
pany was  a  trespasser. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Townsend,  Judge. 

Action  by  T.  J.  Burnett  against  the  Postal 
Telegraph  Cable  Company.  From  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Ralph  K.  Carson,  Ravenel  &  Gantt,  and 
Felder  &  Roundtree,  for  appellant  Stan- 
yarne  Wilson,  for  respondent 

■ 

JONES,  J.  The  plaintiff  brought  this  ac- 
tion against  defendant  company  for  damages 
for  an  alleged  reckless  and  wanton  trespass 
upon  his  land  In  the  construction  of  its  tel- 
egraph lines  over  same.  The  defendant  in 
its  answer,  alleged  a  written  permit  to  enter 
and  construct  said  lines,  and  that  the  lines 
were  constructed  with  care  and  due  regard 
to  the  rights  of  plaintiff,  and  within  the 
limits  of  the  permit  The  plaintiff,  by  its 
testimony,  among  other  things,  sought  to 
show  tliat  the  alleged  permit  was  obtained 
by  false  and  fraudulent  representation.  The 
Jury  rendered  a  verdict  in  favor  of  plaintiff 
for  $300,  and  from  the  Judgment  thereon  de- 
fendant appeals. 

L  The  first  exception  assigns  error  In  re- 
fusing defendant's  motion  for  a  nonsuit  up- 
on the  ground  that  the  defendant  entered 
upon  the  premises  under  the  permit  from  the 
plaintiif.  The  alleged  written  permit  was 
not  proven  or  introduced  in  evidence  at  this 
stage  of  the  case.  Some  reference  had  been 
made  to  the  existence  of  such  a  paper,  but 
•the  testimony  of  plaintiff  was  to  the  effect 
that  he  had  never  given  permission  for  the 
location  and  construction  of  the  defendant's 
line  at  the  place  of  its  location,  and  that  the 
defendant's  agent  had  obtained  the  alleged 
permit  by  falsely  and  fraudulently  represent- 
ing that  the  line  was  to  be  locatec^  between 
a  certain  designated  post  on  the  Western 
Union  line  and  the  railroad  and  on  the  right 
of  way  of  railroad  through  plaintiff's  land, 
and  that  the  railroad  authorities  had  granted 
leave  for  defendant  to, put  it  there.    There 


f  was  testimony  fuither  that  plaintiff,  not  be- 
ing able  to  read  without  his  glasses,  and  not 
having  them  with  him  in  the  field  where 
the  paper  was  signed,  signed  a  paper  with- 
out reading  it  or  having  it  read  to  him,  which 
he  supposed  gave  permission  to  construct 
the  line  between  the  designated  post  and  the 
railroad.  It  was  therefore  proper  to  refuse 
nonsuit  and  leave  it  to  the  Jury  to  determine 
whether  defendant  had  committed  an  unau- 
thorized trespass  upon  plaintiff's  property. 

2.  The  second  exception  charges  error  in 
refusing  a  new  trial  on  the  ground  that  the 
Jury  disregarded  the  following  instruction: 
"That  if  a  party  is  induced  to  enter  Into  a 
contract  by  false  and  fraudulent  representa- 
tion and  receives  a  consideration  therefor,  be 
may,  upon  discovery  of  the  fraud,  repudiate 
or  affirm  the  contract;  but  before  he  can 
bring  an  action  to  rescind  the  party  deceived 
must  either  return,  or  offer  to  return,  the 
consideration."  The  fourth  exception  also 
alleges  error  in  not  charging  the  foregoing 
without  adding  the  following:  "That  the 
Jury  must  say  whether  any  consideration  or 
not  was  returned,  and  whether  any  consid- 
eration was  given  in  any  particular  instance, 
and  in  this  instance  whether  there  was  a 
consideration,  whether  there  was  anything 
signed  for  a  consideration,  and  whether  there 
was  any  consideration  at  all  or  not  If  bo, 
was  it  signed  upon  that  consideration?  If 
you  find  there  was  consideration,  then  the 
consideration  should  be  returned  before  suit 
was  brought"  This  last  exception  all^;e8 
error  in  instructing  the  Jury  **(1)  that  they 
could  find  that  the  money  paid  plaintiff  had 
been  returned,  when  there  was  absolutely  no 
evidence  to  support  such  a  finding;  (2)  In 
leaving  it  to  the  Jury  to  find  as  a  fact  from 
the  testimony  whether  or  not  any  money  had 
been  paid  to  plaintifi^,  when  the  payment  was 
proved  by  plaintififs  witnesses  and  acknowl- 
edged in  writing  by  plaintiff,  and  therefore 
an  admitted  fact  in  the  case,  binding  upon 
the  Jury."  With  respect  to  the  consideration 
of  $1,  there  was  some  testimony  that  plain- 
tiff made  no  charge  for  signing  the  paper, 
but  that  defendant's  agent,  after  procuring 
his  signature,  walked  off  a  few  steps,  came 
back,  and  handed  the  plaintiff  a  dollar,  say- 
ing that  he  would  make  him  a  present  of 
that  for  signing  the  paper.  Whatever  might 
be  our  view  as  to  the  force  of  this  testimony, 
it  was  not  improper  for  the  trial  court  to 
submit  it  to  the  Jury  to  determine  whether, 
under  the  whole  testimony,  any  consideration 
was  paid  and  accepted  for  the  permit  as  part 
of  the  contract  The  court  in  its  instruc- 
tions gave  defendant  the  full  benefit  of  the 
rule  laid  down  in  Levister  v.  Railway.  56  S. 
C.  508,  35  S.  B.  207. 

3.  Third  Exception.  The  court,  after  stat- 
ing the  Issues  as  made  by  the  pleadings, 
charged  the  Jury:  "If  you  find  the  defend- 
ant company  committed  a  willful  and  wan- 
ton act  on  the  land  of  plaintiff,  and  there- 
by damaged  It  you  would  be  Justified  In  glv- 
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Ing  damages  according  to  your  Judgment  of 
tbe  facts.  If  yon  find  actqal  damages  also, 
you  can  give  damages  for  that.  If  you  find 
otherwise,  if  you  find  that  the  defendant  did 
not  do  that,  it  would  not  be  respoDBible." 
In  an  exception  to  this  charge  appellant  al- 
leges that  the  court  erred  in  instructing  that 
plaintifr  was  entitled  to  recover  if  it  was 
proven  that  his  premises  had  been  damaged 
by  construction  of  defendant's  telegraph  line, 
when  the  Jury  should  have  been  instructed 
that  the  plaintiff  could  not  recover  unless  the 
grant  or  permit  for  right  of  way  was  in- 
valid, and  defendant  a  trespasser.  The 
charge  is  not  liable  to  the  criticism  made. 
The  plaintiff  alleged  a  willful  and  wanton 
trespass,  and  the  defense  was  a  written 
grant  or  license.  The  jury  were,  in  effect, 
told  that  defendant  was  not  responsible  un- 
less guilty  of  a  willful  and  wanton  trespass 
upon  plaintiff's  land.  This  was  quite  as  fa- 
vorable to  the  defendant  as  to  have  charged 
that  plaintiff  could  not  recover  unless  the 
grant  or  permit  for  right  of  way  was  invalid, 
and  defendant  a  trespasser. 

The  exceptions  are  overruled,  and  the  judg- 
ment of  circuit  court  is  affirmed* 


m  8.  C.  150) 

MASON  V.  POSTAL  TELEGRAPH  CABLE 

CO. 

(Supreme  Court  of  South  Carolina.    March  10, 

1905.) 

PASOL   IVIDSNOS— PSBIOT— VRiLUD. 

1.  Parol  evidence  is  admissible,  though  it  may 
eontradict  a  writing  not  then  in  evidence. 

2.  Where  a  telegraph  company  claims  a  right 
to  locate  its  line  where  it  chooses  under  a  per- 
mit granting  such  permission,  parol  evidence  is 
admissible  showing  a  verbal  agreement  to  locate 
at  a  particular  place,  where  the  permit  was 
claimed  to  have  been  obtained  by  fraud. 

3.  A  signature  to  a  paper,  obtained  by  fraud- 
ulent representations,  is  not  binding  on  tbe 
signer  when  he  cannot  read. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Townsend,  Judge. 

Action  by  Margaret  Mason  against  the 
Postal  Telegraph  Cable  Company.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Ralph  K.  Carson,  Ravenel  &  Oantt,  and 
Felder  &  Boundtree,  for  appellant.  Stan- 
yame  Wilson,  for  respondent 

JONES,  J.  The  complaint  in  this  ac- 
tion was  to  recover  damages  for  trespass 
upon  plaintifiTs  lands  by  the  defendant  in 
the  construction  of  its  telegraph  line  over  the 
same.  The  defendant  pleaded  in  defense  a 
written  and  verbal  permission  by  plaintiff' 
to  enter  and  construct  The  action  resulted 
in  a  verdict  and  Judgment  for  plaintiff.  The 
defendant  constructed  its  line  through  plain- 
tiff's yard  over  the  piazza  of  her  housa    In 


her  deposition,  taken  for  use  at  the  trial, 
plaintiff  testified  that  she  did  not  consent 
for  the  line  to  be  constructed  through  her 
yard,  and  that  when  defendant's  agent  got 
her  to  sign  a  paper  he  told  her  that  the  poles 
would  be  put  next  to  the  railroad.  Defend- 
ant's counsel  objected  to  this  testimony  as 
tending  to  contradict  a  written  instrument, 
and  the  ruling  of  the  court  in  admitting  the 
testimony  is  the  ground  of  the  first  excep- 
tion. 

The  instrument  to  which  defendant's  coun- 
sel referred,  as  It  afterwards  appeared, 
granted  the  defendant  company,  in  considera- 
tion of  $1,  **the  right  to  construct  and  main- 
tain its  lines  of  telegraph,  including  the 
necessary  poles  and  flbctures,  over  the  prop- 
erty which  I  own  or  in  which  I  have  any  in- 
terest in  the  county  of  Spartanburg  and  state 
of  South  Carolina,  and  along  the  roads, 
streets,  highways  adjoining,"  etc.  In  the 
case  of  Zimmerman  v.  American  Telephone 
ft  Telegraph  Co.  (recently  decided)  51  S.  B. 
24;;,  this  court  used  this  language:  "If  the 
instrument  had  been  such  as  to  grant  the 
right  to  cross  plaintiff's  lot  in  any  line  plain- 
tiff should  locate,  it  would  not  have  been 
competent,  in  the  absence  of  allegation  of 
fraud,  to  show  a  contemporaneous  parol 
agreement  or  mutual  understanding  that  the 
line  should  be  located  in  a  different  way 
from  that  adopted  by  the  defendant,  as  tbat 
would  violate  the  salutary  rule  which  for- 
bids parol  testimony  to  vary  or  alter  a  writ- 
ten instrument"  If  we  should  concede  that 
such  an  instrument  authorized  a  location 
upon  and  over  plaintiff's  premises  wherever 
defendant  should  choose,  the  ruling  of  the 
court  was  correct  for  either  of  two  reasons: 
(1)  The  instrument  had  not  been  proven  and 
introduced  in  evidence  at  the  time  of  the 
ruling.  (2)  If  it  had  been  so  proved  and  in- 
troduced, the  plaintiff  was  seeking  to  show 
that  it  was  procured  under  a  fraudulent  rep- 
resentation. 

The  third  exception  alleges  error  in  refus- 
ing to  charge  defendant's  first  request,  as 
follows:  "Where  a  person  signs  a  written 
instrument,  and  it  is  proven  that  she  signed 
it,  the  presumption  is  that  she  signed  it 
knowingly.  If  a  person  who  can  read,  ^nd 
has  the  opportunity  of  reading,  signs  with- 
out reading,  she  is  bound  thereby."  The 
court  charged  the  first  sentence  without  mak- 
ing reference  to  the  second.  The  second  sen- 
tence was  faulty  in  'that  it  eliminated  all 
question  as  to  whether  her  signature  had 
been  procured  by  false  and  fraudulent  rep- 
resentations. 

The  remaining  exceptions  are  substantially 
the  same  as  those  considered  in  the  case  of 
Burnett  v.  Postal  Telegraph  &  Cable  Com- 
pany (recently  decided)  50  S.  El  780,  and 
are  overruled  for  reasons  therein  stated. 

The  Judgment  of  the  circuit  court  is  af- 
firmed* 
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(71  S.  C.  153) 
MASON  et  al.  t.  POSTAL  TELEGRAPH 

CABLE  CO. 

^Supreme  Court  of  Soath  Carolina.    March  16, 

1905.) 

TBESP  ASS— EV I DBNCB— PERMIT. 

In  an  action  against  a  telegraph  company 
for  trespass  on  plaintiff's  land,  where  there  was 
no  evidence  that  defendant  obtained  a  permit  so 
to  do  fraudulently,  or  that  it  had  injuriously 
exercised  the  ri^ht  in  a  negligent  manner.  Judg- 
ment for  plaintiff  was  unauthorized. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Townseud,  Judge. 

Action  by  Lucinda  Mason  and  Lizzie  Ma- 
son against  the  Postal  Telegraph  Cable  Com- 
pany. From  Judgment  for  plaintiffs,  defend- 
ant appeals.    Reversed. 

Ralph  K.  Carson,  Ravenel  &  Gautt,  and 
Felder  &  Roundtree,  for  appellant  Stan- 
yame  Wilson,  for  respondents. 

JONE2S,  J.  The  plaintiffs,  as  co-tenants, 
brought  this  action  against  the  defendant 
company  for  willful  trespass  upon  their  lands 
In  the  construction  of  its  telegraph  lines  up- 
on the  same.  The  main  defense  was  a  writ- 
ten permit  or  license  granting  right  to  the 
defendant  to  construct  and  maintain  its 
lines  upon  said  premises.  The  Jury  rendered 
a  verdict  for  plaintiffs,  and  defendant  ap- 
peals from  the  Judgment  thereon. 

The  first  question  presented  is  w^hether  the 
circuit  court  erred  in  refusing  a  motion  for 
a  new  trial.  It  is  error  of  law  to  refuse  to 
grant  a  new  trial  when  there  is  no  evidence 
to  sustain  the  verdict,  and  we  think  there  is 
absolutely  no  evidence  to  sustain  the  ver- 
dict In  this  case.  This  case  Is  different  from 
the  cases  of  T.  J.  Burnett  v.  Postal  Tele- 
graph Cable  Co.,  60  S.  E.  780  and  Margaret 
Mason  v.  Postal  Telegraph  Cable  Co.,  50  S. 
B.  781,  because  In  those  cases  there  was 
some  slight  evidence  that  the  written  permit 
was  obtained  under  a  false  representation  as 
to  the  place  where  the  line  was  located,  so 
as  to  carry  the  case  to  the  Jury  for  deter- 
mination; whereas  in  this  case  there  was 
not  the  slightest  evidence  that  the  permit 
was  obtained  by  fraud.  The  undisputed  evi- 
dence was  that  the  plaintiff  Lizzie  Mason,  in 
consideration  of  two  dollars,  one  for  herself 
and  one  for  her  co-tenant,  Lucinda  Mason, 
executed  the  permit  granting  the  right  to  de- 
fendant to  construct  and  maintain  its  lines 
on  said  premises.  The  one  dollar  was  ac^ 
tually  delivered  to  Lucinda  Mason  by  the 
plaintiff  Lizzie  Mason^  The  uncontradicted 
evidence  of  J.  B.  Landers,  the  only  witness 
examined  for  the  defense,  was  to  the  effect 
that  Lucinda  Mason,  while  refusing  to  sign 
the  paper  without  seeing  her  sister,  Lizzie, 
said  what  Lizzie  Mnson  would  do  would  be 
all  right  with  her;  that,  while  plaintiff  Lizzie 
Mason  hesitated  for  some  time  before  sign- 
ing, wishing  first  to  consult  her  brother  Alon- 
zo  Mason,  who  had  rented  the  land,  she 
finally  signed  it  upon  the  advice  of  her  broth- 


er R.  B.  Mason,  who  witnessed  tbe  execu- 
tion of  the  paper.  The  plaintiff  Lizzie  Mason 
admitted  having  signed  the  permit  and  hav- 
ing received  $2  therefor,  and  testified  that 
defendant's  agent  told  her  he  would  make  U 
all  right  with  her  brother  Alonzo  If  he  was 
not  satisfied.  There  Is  nothing  In  this  sug- 
gesting fraud,  and  Alonzo  Is  not  making  any 
claim  in  so  far  as  his  interest  may  have 
been  affected.  The  case  therefore  Is  one 
falling  within  the  principles  announced  in 
the  case  of  Frances  Granger  v.  Postal  Tele- 
graph Cable  Co.  (recently  decided)  50  S. 
E.  193.  That  case  shows  that  there  is  no 
foundation  for  an  action  of  trespass  by  rea- 
son of  the  construction  and  maintenance  of 
telegraph  lines  when  one  tenant  In  common 
of  the  property  has  granted  permit  or  license 
so  to  do,  unless  defendant  has  committed  a 
trespass  by  doing  something  not  properly  in- 
cident to  the  exercise  of  the  right  granted, 
or  by  Injui'iously  exercising  the  right  in  a 
negligent  or  wanton  manner.  There  was  no 
evidence  that  defendant  did  anything  not 
properly  incident  to  the  exercise  of  the  right 
granted.  The  defendant  having  entered  for 
the  construction  of  Its  lines  by  the  permis- 
sion of  plaintiff,  express  so  far  as  Lizzie 
Mason  is  concerned,  and  implied  so  far  as 
Lucinda  Mason  is  concerned,  the  defendant 
Is  not  liable  as  trespasser  under  the  circum- 
stances stated. 

This  conclusion  renders  it  unnecessary  to 
consider  the  remaining  exceptions. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  case  is  remanded  for  a  new 
trial. 

(71  S.  C.  208> 

STURKIB  V.  SOUTHERN  RT. 

(Supreme  Ck)urt  of  South  Carolina.    March  20, 

1905.) 

LUCrrATIONS— BECOVBBY  OF  PBlf ALTIB8. 

Under  Act  1900  (23  St  at  Large,  p.  457), 
an  action  against  a  railroad  company  for  the 
penalty  for  violation  of  the  separate  coach  law 
was  barred  by  Code  Civ.  Proc.  §  117,  in  on* 
year. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  Elugh,  Judge. 

Action  by  Lawrence  K.  Sturkle  against  the 
Southern  Railway.  From  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

B.  L.  Abney  and  Joseph  W.  Barnwell,  for 
appellant    Jas.  F.  Izlar,  for  respondent 

WOODS,  J.  This  was  an  action  commen> 
ced  by  plaintiff,  a  private  citizen,  on  Feb- 
ruary 27,  1903,  against  the  Southern  Rail- 
way Company,  for  the  recovery  of  a  penalty 
of  not  less  than  $300  and  not  more  than  $-VK> 
for  not  having  separate  coaches  for  white 
and  colored  passengers  on  its  train  between 
Sprinprfleld  nnd  Snlley.  Orangeburg  county, 
on  Mnrch  17.  V.H)1.  The  offense  oei-nrriil 
throiitrb  a  mistake  in  the  law,  and  was  rem- 
edied forthwith,  but  was  admitted.    The  only 
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question  to  decide  1b  whether  the  statute  of 
limitations  applying  to  the  action  requires 
the  action  to  be  brought  In  one  or  two  years. 
If  the  statute  limits  the  action  to  one  year, 
then  the  plaintiff's  action  Is  too  late,  and 
there  must  be  a  reversal  of  the  Judgment  be- 
low, and.  If  the  limit  Is  two  years,  then  the 
judgment  must  be  sustained. 

The  section  of  the  statute  which  gives  the 
penalty  Is  section  7  of  the  act  of  1900  (23  St 
at  Large,  p.  459): 

''Sec.  7.  Should  any  railroad  or  railroad 
company.  Its  agents  or  employees,  violate  the 
provisions  of  this  act,  such  railroad  or  rail- 
road company  shall  be  liable  to  a  penalty  of 
not  more  than  five  hundred  dollars  nor  less 
than  three  hundred  dollars  for  each  viola- 
tion, to  be  collected  by  suit  of  any  dtlzen 
of  this  state,  and  the  penalty  recovered  shall, 
after  paying  all  ftroper  fees  and  costs,  go 
Into  the  general  fund  of  the  state  treasury." 

The  case  turns  on  the  question  whether  sec- 
tion 114  or  section  117  of  the  Code  of  Pro- 
cedure Is  applicable.  These  sections  relating 
to  the  time  within  which  actions  shall  be 
commenced  are  as  follows: 

-Sec.  114.  Within  twro  years:  •  •  •  (2) 
An  action  upon  a  statute,  for  a  forfeiture  ap 
penalty  to  the  state." 

"Sec.  117.  An  action  upon  a  statute,  for  a  pen- 
alty or  forfeiture  given,  in  tohole  or  in  part, 
to  afiy  person  who  will  prosecute  the  same, 
must  be  commenced  within  one  year  after  the 
commission  of  the  offense;  and.  If  the  action 
be  not  commenced  within  the  year  by  a  pri- 
vate party.  It  may  be  commenced  within  two 
years  thereafter.  In  behalf  of  the  state,  by 
the  Attorney  General  or  the  solicitor  of  the 
circuit  where  the  offense  was  committed,  un- 
less a  different  limitation  be  prescribed  In  the 
statute  under  which  the  action  Is  brought" 

We  have  Italicized  the  words  upon  which 
the  case  turns.  The  specific  point  Is  whether 
the  provision  for  payment  of  all  proper  fees 
and  costs  \a  a  provision  for  the  payment  of 
a  part  of  the  penalty  to  the  dtlzen  of  the 
state  who  Instituted  the  suit.  Penal  stat- 
utes are  to  be  strictly  construed.  "The  rule 
that  penal  statutes,  as  contradistinguished 
from  remedial  statutes,  must  be  construed 
strictly.  Is  but  a  means  of  arriving  at  the  In- 
tention. When  a  law  Imposes  a  punishment 
which  acts  upon  the  offender  alone,  and  not 
as  a  reparation  to  the  party  Injured,  and 
when  It  Is  entirely  within  the  discretion  of 
the  law  giver.  It  will  not  be  presumed  that 
he  Intended  it  should  be  extended  further 
than  is  expressed;  and  humanity  would  re- 
quire that  It  should  be  so  limited  in  the  con- 
struction as  to  be  certain  not  to  exceed  the 
Intention."  State  v.  Stephenson,  2  Bailey,  335; 
Kaufman  v.  Garter,  67  S.  G  812,  45  S.  B. 
211.  The  plaintiff,  therefore,  must  show  he 
is  entitled  to  recover  under  a  strict  construe^ 
tlon  of  the  statutes  above  quoted.  The  fees 
spoken  of  in  this  penal  statute  clearly  mean 
attorneys*  fees.  An  attorney  is  not  presum- 
ed to  be  interested  in  the  result  of  the  suit 
and  to  be  paid  from  the  recovery,  but,  on  the 


I  contrary,  the  presumption  1b  that  the  per- 
son who  institutes  a  suit  pays  his  attorney's 
fees.  The  statute  under  consideration  there- 
fore contemplates  that  the  citizen  who  insti- 
tutes the  suit  should  be  reimbursed  the  fees 
paid  by  him  to  his  attorney,  and  to  that  ex- 
tent the  penalty  recovered  is  given  "to  any 
person  who  will  prosecute  for  the  same,"  and 
not  entirely  to  the  state.  For  this  reason  we 
think  the  action  falls  under  the  limitation 
prescribed  by  section  117  of  the  Gode  of  Pro- 
cedure, and  was  barred  In  one  year  after  the 
commission  of  the  alleged  offense. 

The  judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  reversed,  and 
the  complaint  dismissed. 


Cn  8.  C.  213) 

ADGBR  V.  BLUB  RIDGB  RY.  GO. 

(Supreme  Gourt  of  South  Garollna.    March  22, 

1905.) 

OABBIEBS— LOSS    OT    BAaGAQK— UABILITIBB. 

Where  plaintiff  applied  In  good  faith  for  a 
ticket  and  transportation  of  baggage  over  the 
line  of  the  initial  carrier  and  the  connecting 
lines,  with  notice  to  the  agent  of  no  intent  to 
become  a  passenger  on  its  Tine,  but  to  take  the 
train  at  a  more  distant  point,  and  the  agent 
declined  to  sell  a  through  ticket,  but  sold  a 
ticket  over  it  and  the  connecting  line,  and  re- 
ceived and  checked  the  baggage  to  its  destina- 
tion, it  was  liable  for  the  loss  the^reof. 

Appeal  from  Gommon  Pleas  Glrcult  Gourt 
of  Anderson  Gounty;  Townsend,  Judge. 

Action  by  Jane  W.  Adger  against  the  Blue 
Ridge  Railway  Gompany.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  following  are  defendant's  exceptions: 
"(1)  Error  of  the  presiding  Judge  In  re- 
fusing the  defendants  second  request  to 
charge,  which  was  as  follows:  'The  rela- 
tion of  passenger  and  carrier  must  exist  be- 
fore the  plaintiff  can  hold  the  defendant  to 
the  strict  liability  of  a  carrier.  If  the  plain- 
tiff bought  a  ticket  over  the  defendant's  rail- 
road, not  Intending  to  ride  upon  defendant's 
trahi,  and  in  fact  did  not  ride,  but  bought 
said  ticket  for  the  purpose  solely  of  provid- 
ing transportation  for  her  baggage  over  dch 
fendanf  s  line,  I  charge  you  that  the  defend- 
ant Is  not  liable  as  carrier  of  passengers, 
but,  if  it  received  the  baggage,  is  liable  only 
as  a  gratuitous  bailee  for  gross  negligence, 
which  the  plaintiff  must  prove.  If  she  has 
failed  to  prove  such  gross  negligence,  you 
should  find  for  the  defendant.'  Specifica- 
tions: Said  request  contained  a  correct  prin- 
ciple of  law  applicable  to  the  case.  The  es- 
tablishment of  the  relation  of  passenger  and 
carrier,  or  shipper  and  carrier,  Is  essential 
to  holding  a  railroad  company  to  the  strict 
liability  of  a  common  carrier.  If,  therefore, 
the  plaintiff  bought  a  ticket  over  the  defend- 
ant's railroad,  not  intending  to  ride  there- 
upon, and  in  fact  did  not  ride,  but  bought 
said  ticket  for  the  purpose  solely  of  procur- 
ing transportation  for  her  baggage  over  de- 
fendant's line,  as  matter  of  law,  the  rela- 
tion of  passenger  (or  shipper)  and  carrier 


784 


50  SOUTHEASTERN  RBPOBTEB. 


(s.a 


was  not  created.  Under  such  circumstan- 
ces, the  defendant  who  receiyed  the  baggage 
would  he  liable  only  as  a  gratuitous  bailee 
for  gross  negligence,  which  must  be  proved 
by  the  plaintiff. 

"(2)  Error  of  the  presiding  judge  In  char- 
ging the  plaintiff's  first  request  to  charge, 
which  was  as  follows:  'The  Jury  are  in- 
structed that,  under  the  law  In  this  state, 
railroads  are  common  carriers.'  Specifica- 
tion: Whether  a  railroad  company  sustains 
the  relation  of  common  carrier  to  a  person 
is  a  question  of  fact,  dependent  upon  the  cir- 
cumstances of  each  case.  It  is  not  a  com- 
mon carrier  from  the  fact  simply  that  It  is 
a  railroad  company. 

"(3)  Error  of  the  presiding  judge  In  char- 
ging the  plaintiff's  second  request  to  charge, 
which  was  as  follows:  *The  Jury  are  fur- 
ther instructed  that,  when  once  a  carrier 
receives  either  baggage  or  goods  for  trans- 
portation, he  becomes,  as  it  were,  an  in- 
surer, and  can  only  excuse  himself  from  lia- 
bility by  showing  that  the  loss  arose  from 
the  act  of  Qod  or  the  public  enemy.'  Speci- 
fication: A  carrier  wbo  receives  either  bag- 
gage or  goods  for  transportation  Is  not  held 
to  the  strict  liability  of  a  common  carrier, 
unless  It  appears  that  the  relation  of  a  com- 
mon carrier  pro  hac  vice  has  been  estab- 
lished. 

"(4)  Error  of  the  presiding  Judge  In  char- 
ging the  plaintiff's  third  request  to  charge, 
which  was  as  follows:  The  Jury  are  fur- 
ther Instructed  that,  under  the  law  in  this 
state,  if  they  find  the  defendant  company 
received  the  trunk  In  question  as  a  common 
carrier,  and  undertook  to  transport  the  same, 
then  the  question  for  the  Jury  to  solve  is  not 
a  question  of  negligence,  as  in  the  case  of 
an  ordinary  bailee,  but  the  sole  question  is 
whether  the  defendant  has  shown  that  the 
damage  sustained  resulted  from  any  one  of 
the  causes  which  would  exempt  the  carrier 
from  responsibility,  to  wit,  the  act  of  God  or 
the  public  enemy,  or  other  causes  to  be  here- 
after mentioned.  The  rule  is  that,  in  an 
action  against  a  common  carrier,  the  onus  is 
upon  the  defendant  to  show  the  damage  com- 
plained of  was  occasioned  by  causes  which 
exempt  it  from  responsibility,  and  that  it  is 
not  enough  for  It  to  prove  that  it  was  not 
guilty  of  negligence,  but  it  used  the  utmost 
care  and  diligence.  If,  therefore,  the  Jury 
find  from  the  evidence,  of  which  they  are 
the  sole  judges,  that  the  plaintiff  delivered 
a  trunk  to  the  defendant  as  a  common  car- 
rier, to  be  transported,  and  if  the  defendant 
BO  received  the  same,  then  the  onus  is  upon 
the  defendant  to  prove  that  the  loss  of  the 
trunk  arose  from  the  act  of  Grod  or  the  pub- 
lic enemy,  or  a  like  cause  beyond  its  control.' 
Specification:  The  rule  annoimced  only  ap- 
plies when  the  relation  of  passenger  and 
carrier  is  established.  The  defendant,  as  \t 
contended,  may  as  a  common  carrier  receive 
the  trunk  in  the  capacity  of  gratuitous  bailee, 
with  the  limited  liability  of  that  relation. 


This  request  is  particularly  liarmful  in  con- 
nection with  the  first  request 

*'(5)  Error  of  the  presiding  Judge  in  diar- 
ging  the  plaintifl'B  fourth  request  to  charge, 
wliich  was  as  follows:  The  Jury  are  Usr- 
ther  Instructed  that  the  liability  of  a  com- 
mon carrier  attaches  as  soon  as  baggage  or 
goods  are  received  to  be  transported  on  any 
part  of  the  road.  If,  theref<Nre,  the  Juiy  find 
from  the  evidence  that  the  plaintiff  delivered 
her  trunk  to  the  defendant  as  a  comnion 
carrier,  and  received  a  che<^  therefor,  the 
liability  of  the  defendant  as  a  common  car- 
rier commenced  as  soon  as  such  delivery  was 
made.'  Specification:  Under  the  drcnm- 
stances  stated,  the  liability  of  the  defendant 
as  a  common  carrier  did  not  commence  until 
the  plaintiff  attained  and  sustained  the  rela- 
tion of  passenger  or  shipper  of  freight 

**(6)  Error  of  the  presiding  Judge  in  char- 
ging the  plaintiff's  fifth  request  to  charge, 
which  was  as  follows:  The  Jury  are  fur- 
ther instructed  that  the  purchase  of  a  ticket 
by  a  person  entitled  to  travel  between  two 
stations  creates  the  relation  of  carrier  and 
passenger.'  Specification:  The  purchase  of 
a  ticket  by  a  person  entitled  to  travel  be- 
tween two  stations  does  not  necessarily  cre- 
ate the  relation  of  passenger  and  carrier, 
certainly  not  when  the  passenger  has  no  in- 
tention of  taking  passage  upon  the  cars,  as 
was  the  case  in  the  present  controversy. 
The  relation  of  passenger  and  carrier  begins 
when  one  puts  himself  In  the  care  of  the  car- 
rier, or  directly  under  its  control,  with  the 
bona  fide  Intention  of  becoming  a  passenger, 
and  is  accepted  as  such  by  the  carrier.  Such 
acceptance  may  be  Implied  from  circum- 
stances showing  that  the  person  has  offered 
himself  to  be  carried.  The  intention  of  be- 
ing carried  is  essential. 

"(7)  Error  of  the  presiding  Judge  In  cha^ 
gring  the  plaintiff's  sixth  request  to  charge  the 
following:  'It  [a  baggage  check]  Is  a  deliv- 
ery and  acceptance,  the  abandonment  of  all 
care  of  the  baggage  by  the  passenger,  and 
the  assumption  of  it  by  the  agents  of  the 
carrier.'  Specification:  It  is  no  part  of  a 
contract  of  carriage  that  the  passenger  abaa- 
dons  all  care  of  his  baggage.  Emergencies 
may  arise  when  his  care  and  attention  may 
preserve  it  from  loss,  and  this  the  carrier 
has  the  right  to  take  into  consideration  when 
the  contract  is  entered  into. 
'  **(8)  Error  of  the  presiding  Judge  In  chai^ 
ging  the  plaintiffs  seventh  request  to  charge, 
which  was  as  follows:  The  Jury  are  far- 
ther Instructed  that  under  the  law  of  this 
state,  in  case  of  loss  or  damage  to  any  article 
or  articles  delivered  to  any  railroad  com- 
pany for  transportation^  the  Initial  corpora- 
tion first  receiving  the  same  shall  In  every 
case  be  liable,  but  may  discharge  itself  from 
such  liability  by  the  production  of  a  receipt 
in  writing  for  the  said  articles  from  the 
corporation  from  whom  it  was  its  duty  to 
deliver  the  said  article  or  articles  In  the 
regular  course  of  transportation.    I^  there- 
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fore,  the  Jury  find  from  the  evidence  that  the 
plaintiff  dellTered  her  trunk  to  the  defend- 
ant for  the  purpose  of  transportation  to  the 
city  of  Charleston,  and  that  the  defendant 
was  the  initial  corporation  or.  the  corporation 
first  receiving  the  trunk,,  then  the  defendant 
Is  liable,  unless  it  discharged  itself  from  such 
liability  by  the  production  of  a  receipt  in 
writing  for  the  said  trunk  from  the  corpora- 
tion to  whom  it  was  its  duty  to  deliver  it* 
Specification:  (a)  The  law  quoted  (section 
2176,  Code  of  Laws  of  1902)  applies  to  freight 
and  not  to  baggage,  (b)  The  complaint  is 
based  upon  the  loss  of  the  trunk  as  baggage, 
and  not  as  freight 

"(9)  Error  of  the  presiding  Judge  in  char- 
ging the  plaintifl!'s  tenth  request  to  charge, 
which  was  as  follows:  'The  jury  are  fur- 
ther instructed  that  the  law  makes  it  the 
duty  of  common  carriers  to  have  an  agent  at 
every  regular  station  to  receive  and  take 
charge  of  baggage  or  freight  Such  agent 
or  baggage  master  so  placed  at  the  station 
by  the  railroad  company  is  held  out  to  the 
public  by  it  as  having  authority  to  make  ar- 
rangements as  to  what  sort  of  baggage  shall 
be  carried  by  the  railroad  company,  and  as 
to  the  shipment  of  baggage  or  freight;  the 
railroad  company  having  given  him  the  di- 
rection and  control  and  the  management  of 
the  articles  of  freight,  he  is,  in  the  eye  of  the 
law,  so  far  as  the  outside  public  is  concerned, 
authorized  and  clothed  with  the  authority  to 
nmke  contracts  for  the  transportation  of 
freight  or  baggage,  and  to  bind  the  company 
in  that  respect  If,  therefore,  the  Jury  find 
from  the  evidence,  of  which  they  are  the  sole 
Judges,  that  the  plaintiff  delivered  her  trunk 
to  the  baggage  master  of  the  defendant  at 
the  station  of  Walhalla,  S.  C,  and  that  he 
received  the  same,  agreeing  to  deliver  it 
again  to  the  plaintiff  at  Charleston,  S.  C, 
then  the  defendant  is  bound  by  such  acts  of 
Its  baggage  master,  and  is  bound  to  deliver 
the  trunk,  or  to  account  for  its  loss  by  reason 
of  the  exemptions  allowed  to  common  car- 
riers/ Specification:  It  is  not  within  the 
apparent  scope  of  a  station  agent's  authority 
to  check  baggage  through  to  a  point  not  cov- 
ered by  the  passenger's  ticket  nor  to  agree 
to  transport  baggage  for  the  price  of  a  ticket 
when  it  is  known  that  the  passenger  does  not 
intend  to  accompany  the  baggage  or  take  pas- 
sage at  all.  The  defendant  was  not  there- 
fore, bound  by  such  contract  At  most  it 
constituted  the  defendant  a  gratuitous  bailee, 
liable  only  for  gross  negligence,  and  not  a 
common  carrier,  with  the  strict  liabilities 
of  that  relation.  If  this  be  incorrect,  then 
it  is  submitted  .that  whether  the  conduct 
stated  was  within  the  apparent  scope  of  the 
agent's  authority  was  a  question  of  fact 
which  should  have  been  submitted  to  the 
jury. 

"(ICl)  Error  of  the  presiding  judge  in  char- 
ging the  plaintiff's  eleventh  request  to 
charge,  which  was  as  follows:  "The  jury 
are  further  Instructed  that  it  is  usually  with- 
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in  the  apparent  scope  of  the  baggage  mas- 
ter's employment,  when  asked  by  a  passen- 
ger whether  the  company  takes  baggage 
over  a  given  railroad,  to  answer  the  question, 
and  to  bind  the  company  by  checking  it  over 
connecting  roads.  If,  therefore,  the  jury 
find  from  the  evidence  ttiat  the  baggage  mas- 
ter at  Walhalla,  the  agent  of  the  defendant 
In  answer  to  the  inquiry  of  the  plaintiff, 
agreed  to  accept  the  baggage  and  check  it 
to  be  delivered  at  Charleston,  such  agreement 
whs  within  the  apparent  scope  of  his  au- 
thority, and  the  defendant  company  is  bound 
thereby.'  Specification:  It  is  not  within  the 
apparent  scope  of  station  agent's  authority 
to  check  baggage  through  to  a  point  not  cov- 
ered by  the  passenger's  ticket,  nor  agree  to 
transport  baggage  for  the' price  of  a  ticket 
when  it  is  known  that  the  passenger  does 
not  intend  to  accompany  the  baggage  or  take 
passage  at  all.  The  defendant  was  not 
therefore,  bound  by  such  contract  At  most, 
it  constituted  the  defendant  a  gratuitous 
bailee,  liable  only  for  gross  negligence,  and 
not  a  common  carrier,  with  the  strict  lia- 
bilities of  that  relation.  If  this  be  incorrect 
then  it  is  submitted  that  whether  the  conduct 
stated  was  within  the  apparent  scope  of  the 
agent's  authority  was  a  question  of  fact 
which  should  have  been  submitted  to  the 
Jury. 

"(11)  Error  of  the  presiding  judge  in  char- 
ging the  plaintiff's  twelfth  request  to  charge^ 
which  was  as  follows:  The  jury  are  further 
instructed  that,  in  declaring  for  lost  bag- 
gage, it  is  not  indispensable  that  it  should  be 
alleged  that  the  owner  was  a  passenger  on 
the  road  with  the  baggage.  The  obligation 
of  the  public  carrier  to  carry  safely  and  de- 
liver the  trunk  at  its  destination  was  the 
same  whether  the  plaintiff  was  a  passenger 
or  not  It  is  therefore  not  material,  in  order 
to  fix  the  liability  on  the  carrier,  to  allege 
that  the  plaintiff  was  a  passenger,  and  that 
the  trunk  was  taken  as  part  of  her  baggage. 
If,  therefore,  the  jury  find  from  the  evidence, 
of  which  they  are  the  sole  judges,  that  the 
plaintiff  did  not  get  on  the  train  with  the 
baggage,  and  was  not  a  passenger  on  the 
train  from  Walhalla  to  Seneca,  this  does  not 
relieve  the  common  carrier  when  liable  for 
the  delivery  of  the  trunk.'  Specification: 
The  establishment  of  the  relation  of  passen- 
ger and  carrier  is  essential  to  holding*  a  rail- 
road company  to  the  strict  liability  of  a 
common  carrier.  If,  therefore,  the  plaintiff 
bought  a  ticket  over  the  defendant's  railroads 
not  intending  to  ride  thereupon,  and  in  fact 
did  not  ride,  but  bought  said  ticket  for  the 
sole  purpose  of  procuring  transportation  for 
her  baggage  over  defendant's  line,  as  matter 
of  law,  the  relation  of  passenger  and  carrier 
was  not  created.  Under  sucfy  circumstances 
the  defendant,  who  received  the  baggage, 
would  be  liable  only  as  a  gratuitous  bailee 
for  gross  negligence,  which,  must  be  proved 
by  the  plaintiff. 

"(12)  The  presiding  judge  erred  in  char- 
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glng  the  plalntifiTB  thirteenth  request  to 
charge,  which  was  as  follows;  *The  Jury  are 
further  instructed  that,  if  the  carrier  accepts 
baggage  for  transportation,  knowing  that  the 
owner  was  not  and  did  not  intend  to  become 
a  passenger,  it  would  accept  it  to  be  carried 
as  freight,  and  would  be  liable  for  it  as  a 
common  carrier  of  goods.  If,  therefore,  the 
Jury  find  from  the  evidence,  of  which  they 
are  the  sole  judge,  that  at  the  time  the  bag- 
gage was  delivered  to  the  baggage  master, 
the  agent  of  the  defendant  at  Walhalla,  the 
agent  knew  that  the  passenger  was  not  and 
did  not  intend  to  become  a  passenger  on 
defendant's  train  from  Walhalla  to  Seneca 
and  beyond,  that  then  the  railroad  company 
must  be  considered  as  having  accepted  said 
trunk  to  be  carried  as  freight,  and  would  be 
liable  for  it  as  a  common  carrier  of  goods.' 
Specification:  (a)  Under  the  circumstances 
stated,  the  carrier  would  be  a  gratuitous 
bailee,  and  not  a  common  carrier,  (b)  The 
agent,  knowing  that  the  plaintiff  did  not  in- 
tend to  take  passage,  had  no  authority  to  re- 
ceive the  baggage  other  than  a  gratuitous 
bailee,  (c)  The  plaintiff,  having  based  her 
action  upon  the  defendant's  failure  to  carry 
her  trunk  as  baggage,  relying  upon  the  rela- 
tion of  passenger  and  carrier,  cannot  recover 
upon  the  ground  that  it  was  freight. 

"(13)  The  presiding  Judge  erred  In  char- 
ging the  plaintiff's  fourteenth  request  to 
charge,  which  was  as  follows:  The  Jury  are 
further  instructed  that  if  the  passenger  did 
not  accompany  the  baggage,  and  this  was 
known  in  advance  to  the  defendant  or  its 
agent,  then  the  defendant  had  the  right  to 
claim  compensation  in  advance,  or  to  post- 
pone his  claim  until  delivery,  or  to  rely  on 
his  lien  or  on  the  personal  responsibility  of 
the  owner.  The  actual  payment  of  the 
freight  in  the  one  case,  or  the  actual  liability 
or  lien  for  its  payment  in  the  other,  consti- 
tute the  consideration  for  the  undertaking. 
If,  therefore,  the  Jury  find  from  the  evidence 
that  the  plaintiff  delivered  her  trunk  to  the 
defendant,  paying  certain  compensation  in 
advance,  and  that  the  common  carrier  receiv- 
ed it  under  the  liability  of  a  common  carrier 
to  transport  and  safely  deliver  it  in  the  city 
of  Charleston,  accepting  the  compensation 
given  as  satisfactory,  or,  if  not,  to  rely  on 
his  lien  upon  the  trunk  or  the  personal  re- 
sponsibility of  the  owner  for  further  and  ad- 
ditional compensation.'  Specification:  (a) 
Under  the  circumstances  stated,  the  carrier 
would  be  a  gratuitous  bailee,  and  not  a  com- 
mon carrier,  (b)  The  agent,  knowing  that 
the  plaintiff  did  not  intend  to  take  passage, 
had  no  authority  to  receive  the  baggage  oth- 
er than  a  gratuitous  bailee,  (c)  The  plaintiff, 
having  based  her  action  upon  the  defend- 
ant's failure  to  carry  her  trunk  as  baggage, 
cannot  recover  upon  the  ground  that  it  was 
freight" 

T.  P.  Cothran,  for  appellant  Smythe,  Lee 
&,  Frost  and  Tribble  &  Prince,  for  respond- 
ent 


GARY,  A.  J.  The  allegations  of  the  com- 
plaint material  to  the  questions  presented 
by  the  exceptions  are  as  follows:  '"That  on 
the  3d  day  of  September,  A.  D.  1903,  the 
plaintiff  delivered  to  the  defendant  through 
its  proper  and  lawful  agents,  in  the  town  of 
Walhalla,  state  of  South  Carolina,  one  trunk 
in  good  shipping  order,  to  be  transported,  for 
valuable  consideration  then  and  there  paid, 
either  over  its  own  or  oyer  connecting  rail- 
way lines,  from  the  town  of  Walhalla  to  the 
city  of  Charleston,  state  aforesaid.  That  the 
defendant  accepted  the  same  to  be  so  trans- 
ported, and  as  a  receipt  therefor  gave  to  the 
plaintiff  a  check  of  the  said  railway  compa- 
ny, designated  by  the  number  6,556.  That 
the  defendant  not  regarding  its  duty,  did  not 
use  proper  care  therein,  but  by  the  willfol 
misconduct  and  gross  negligence  of  it  and  its 
servants,  said  trunk,  with  its  contents,  has 
been  wholly  lost."  The  answer  denies  these 
allegations,  and  sets  up  as  a  defense  "that 
the  plaintiff  never  became  a  passenger  upon 
defendMit's  line,  the  relation  of  passenger 
and  carrier  never  existed,  and  the  obligation 
of  a  carrier  was  not  assumed  by  the  defend- 
ant." The  Jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $14276.60.  The  defendant 
appealed,  upon  exceptions  which  will  be  set 
out  in  the  report  of  the  case. 

The  uncontroverted  facts  are  that  on  the 
3d  of  September,  1903>  the  plaintiff  and  her 
husband,  Jno;  B.  Adger,  came  by  private  con- 
veyance from  the  highlands  of  North  Caro- 
lina to  Walhalla,  S.  0.,  for  the  purpose  of  re- 
turning on  the  railroad  trains  to  Charleston, 
S.  C.  When  they  arrived  at  the  depot  in 
Walhalla,  they  found  the  three  trunks  on  the 
platform  at  the  station.  They  requested  the 
defendant's  agent  to  sell  them  tickets  to 
Charleston  and  check  their  baggage  to  that 
place,  stating  that  they  wanted  to  go  by  way 
of  Spartanburg,  so  as  to  be  able  to  take  a 
sleeper  to  Charleston,  and  also  stating  to  him 
that  in  order  to  take  that  route  It  would  be 
necessary  for  them  to  go  by  private  convey- 
ance to  Seneca,  as  they  wanted  to  leave  thdr 
horse  and  buggy  with  a  friend.  The  agent 
told  them  that  he  could  not  sell  them  tickets 
to  Charleston,  but  could  sell  them  tickets  to 
Spartanburg,  and  would  check  their  baggage 
through  to  Charleston.  The  baggage  was 
put  on  the  train,  and  was  seen  at  Seneca  and 
other  points  on  defendant's  road,  but  one  of 
the  trunks  failed  to  reach  its  destination. 
They  purchased  the  tickets  to  Spartanburg 
with  the  bona  fide  intention  of  getting  aboard 
the  train  as  passengers  from  Seneca  to  Spar- 
tanburg, and  for  the  purpose  of  enabling 
them  to  have  their  baggage  checked  to 
Charleston.  It  was  their  desire  and  intention 
that  they  and  their  baggage  would  arrive 
in  Charleston  at  the  same  time. 

In  the  early  history  of  railroads,  Jt  wtL» 
he'ld  that,  as  a  carrier  was  only  liable  for 
the  negligence  causing  injury  to  a  passenger, 
it  was  only  liable  to  that  extent  for  loss 
of  his  baggage.    The  courts  have  repudiated 
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tbis  doctrine,  and  a  railroad  Is  now  held  to 
the  strict  liability  of  a  carrier  of  goods.  In 
the  early  development  of  railroads  it  was  like- 
wise regarded  as  necessary  for  the  passen- 
ger  to  accompany  his  baggage  for  the  pur- 
pose of  identifying  it  and  ceceiylng  it  when 
it  reached  its  destination.  This  Is  still  nec- 
essary in  E>ngland  and  other  countries,  where 
the  system  of  checking  does  not  prevail.  But 
now  carriers  in  this  country  frequently  refuse 
to  take  baggage  on  trains  which  carry  pas- 
sengers, and  give  notice  of  this  fact  in  their 
Ume-tabies.  The  carrier  has  absolute  control 
over  the  baggage,  after  checking  it,  until  it 
reaches  its  destination,  and  may  select  the 
particular  train  upon  which  it  is  to  be  car- 
ried. The  fact  that  a  person  purchasing  a 
ticket  does  not  ride  on  the  train  does  not  in 
itself  place  the  carrier  at  any  disadvantage. 
The  only  reasons  now  existing  why  a  person 
purchasing  a  ticket  without  the  intention  of 
taking  passage  should  not  be  regarded  as  a 
passenger  are  that,  this  relation  imposes  a 
liability  upon  the  carrier  that  would  not 
otherwise  exist,  and,  furthermore,  the  con- 
duct of  the  carrier's  business  might  possibly 
be  interfered  with,  as  baggage  must  neces- 
sarily be  transported  more  rapidly  tiian 
freight.  When  a  person  purchases  a  ticket, 
there  Is  an  implied  agreement  that  he  in- 
tends to  become  an  actual  and  not  a  con- 
structive passenger,  and  he  has  no  right  to 
change  the  contract  without  the  aissent  of  the 
carrier.  Good  faith  is  involved  in  the  pur- 
chase of  the  ticket  When,  however,  it 
would  be  inequitable  for  the  carrier  to  insist 
upon  this  implied  agreement,  it  is  estopped. 
After  these  general  remarks,  we  proceed  to 
construe  the  contract  in  this  case,  and  to  de- 
termine the  relation  thereby  created  between 
the  plaintiff  and  the  defendant  When  the 
trunks  were  tendered  for  transportation,  the 
law  imposed  upon  the  defendant  as  a  com- 
mon carrier  the  duty  of  carrying  them,  ei- 
ther as  baggage  or  as  freight,  upon  satisfac- 
tory arrangements  being  made  as  to  com- 
pensation. Mathls  V.  Ry.,  65  S.  C.  281,  43 
8.  E.  6d4.  Instead  of  insisting  upon  the  right 
to  carry  the  trunks  as  freight,  the  defend- 
ant recognized  and  assented  to  the  right  of 
the  plaintiff  to  have  them  checked  as  bag- 
gage, and  thereby  elected  to  assume  the  lia- 
bility incident  to  the  transportation  of  bag- 
gage. Was  there  any  consideration  for  the 
checks?  There  are  no  facts  from  which  it 
can  reasonably  be  inferred  that  either  the 
plaintiff  or  the  defendant  contemplated  the 
carriage  of  the  trunks  by  the  defendant  as  a 
gratuitous  bailee;  on  the  contrary,  the  only 
reasonable  Inference  is  they  intended  that 
the  price  for  the  ticket  should  Include  the 
consideration  for  the  checks.  If  the  defend- 
ant intended  to  assume  the  relation  of  gra- 
tuitous bailee,  it  was  its  duty  to  give  notice 
of  this  fact,  when  it  knew  the  plaintiff  relied 
upon  the  price  of  the  tickets  as  the  consid- 
eration for  the  checks.  The  principle  is  well 
settled  tliat  the  price  of  a  ticket  includes  com- 


pensation for  the  carriage  of  such  baggage 
as  may  be  necessary  for  the  personal  con- 
venience of  the  passenger.  The  plaintiff,  by 
the  acquiescence  of  the  defendant  was  to  all 
Intents  and  purposes  a  passenger,  in  so  far 
as  baggage  was  concerned.  In  the  case  of 
Marshall  v.  R.  Go.  (Mich.)  85  N.  W.  242,  55 
L.  R.  A.  G50,  the  court  held  that  one  who 
purchases  a  railroad  ticket  for  the  sole  pur- 
pose of  checking  his  baggage  upon  it,  with 
the  intention  of  going  to  his  destination  in 
his  private  conveyance,  can  hold  the  carrier 
liable  only  as  a  gratuitous  bailee  of  the  bag- 
gage, and  cannot  recover  in  case  It  is  stolen 
from  the  baggage  room,  unless  the  carrier 
is  guilty  of  gross  negligence.  There  is  an 
exhaustive  and  vigorous  assault  upon  the 
doctrine  of  that  case  in  a  note  to  it,  in  85 
N.  W.  242,  55  L.  R.  A.  650.  The  facts  of 
this  case  are,  however,  quite  different 
There  was  good  faith  on  the  part  of  the 
plaintiff,  and  all  the  facts  were  made  known 
to  the  agent.  Furthermore,  the  ticket  was 
not  bought  solely  for  the  purpose  of  checking 
the  baggage,  as  the  plaintiff  intended  to  get 
on  board  the  train  at  Seneca  and  ride  to 
Spartanburg  en  route  to  Charleston. 

This  disposes  of  ail  the  exceptions  except 
the  second  and  seventh.  It  is  only  necessary 
to  refer  to  section  3,  art  9,  of  the  Constitu- 
tion of  18d5,  and  to  the  admission  in  the 
answer  that  the  defendant  is  a  common  car- 
rier, to  show  that  the  second  exception  can- 
not be  sustained.  The  charge  mentioned  In 
the  seventh  exception  was  favorable  to  the 
defendant  It»  therefore,  has  no  ground  of 
complaint 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(71  8.  C.  246) 

GREGORY  V.  PERRY  et  al. 

(Supreme  Court  of  South  Carolina.    March  28, 

1905.) 

lUDGlCSNT— BEVIVAl/— UMFTATIOITS— BB- 
CO  VSBT— AMEN  DMSNT. 

1.  The  revival  of  a  Judgment  on  a  scire  facias, 
though  not  a  new  judgment  to  be  formally  en- 
tered independent  of  the  original  judgment,  yet 
is  in  the  nature  of  an  action,  and  the  decree 
based  thereon  is  a  new  judgment,  designed  to 


avoid  the  statute  of  limitations  by  giving  a  new 

ting  point, 
1902,  §  2449,  relating  to  duration  of  liens  of 


starting  point,  and  is  not  affected 


givmg  c 
by  Civ. 


Code 


judgments ;  the  only  question  being,  not  as  to  a 
lien,  but  to  whether,  as  a  debt,  it  was  barred 
by  limitation. 

2.  A  recovery  on  a  revived  judgment  Is  the 
amount  of  the  original  judgment,  with  interest 

3.  A  decree  may  be  amended  by  supplying  ao 
omission  to  fix  a  day  of  sale. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County;   Gage,  Judge. 

Action  by  Joseph  F.  Gregory,  clerk  of 
court  as  administrator  of  the  estate  of  Wylle 
R.  Duren,  against  Mary  B.  Perry,  H.  J.  Beck- 
ham, and  Jane  Gooch,  heirs  of  Jas.  R.  Mas- 
sey,    and    H.    J.    Beckham,    administrator. 
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From  circuit  court  decree,  defendants  appeaL 
Modified. 
See  45  S.  B.  4. 

Ernedt  Moore  and  Green  &  Hines,  for  ap- 
pellants. R.  B.  &  R.  B.  Allison,  for  respond- 
ent 

WOODS,  J.  Wylle  R.  Duren  recovered  a 
Judgment  against  James  R.  Massey,  Mary  B. 
Massey,  and  Charlotte  A.  Massey,  on  July 
12,  1S77,  for  $601.44,  costs  of  a  suit  insti- 
tuted by  them  against  him.  In  September, 
1885,  a  summons  was  duly  served  on  the 
judgment  debtors,  requiring  them  to  show 
cause  why  the  Judgment  should  not  be  re- 
vived, and  on  December  12,  1885,  an  order 
was  made  by  the  circuit  Judge  "that  the  de- 
fendants be  allowed  to  renew  their  execution 
for  the  amount  set  forth  in  the  summons, 
together  with  interest  on  same  up  to  the 
present,  and  for  the  costs  of  this  motion;  the 
Judgment  to  have  the  same  force  and  effect 
as  the  former  recovery."  A  tract  of  land 
was  sold  under  the  execution  in  1896,  and  the 
net  proceeds,  $198.01,  were  applied  to  the 
Judgment.  Wylie  R.  Duren  and  James  R. 
Massey  are  now  dead,  and  this  action  on 
the  Judgment  was  commenced  by  the  admin- 
istrator of  Duren  against  the  administrator 
and  heirs  at  law  of  James  R.  Massey,  to  sub- 
ject the  lands  descended  to  the  payment  of 
the  Judgment  debt,  and  for  such  relief  against 
the  administrator  and  heirs'  as  would  be 
proper.  The  main  defense  relied  on  was  the 
statute  of  limitations,  the  Judgment  having 
been  entered  more  than  20  years  before  the 
commencement  of  this  action.  The  circuit 
court  held  the  statutory  period  of  20  years 
should  be  reckoned  from  the  date  of  the  re- 
vival of  the  Judgment,  and  not  from  the  date 
of  the  original  entry,  and  decreed  in  favor 
of  the  plaintiff.  This  ruling  was  decisive 
of  the  case,  and  the  exception  to  It  presents 
the  main  question  in  the  appeal. 

There  was  no  statute  of  limitations  as  to 
Judgments  obtained  before  the  adoption  of 
the  Code  of  Procedure,  but  only  a  presump- 
tion of  payment  from  the  lapse  of  20  years, 
subject  to  rebuttal  by  competent  proof. 
Hence,  when  the  Judgment  was  revived  by 
scire  facias  under  the  old  practice,  or  by 
statutory  summons  under  the  Code  of  Pro- 
cedure, this  was  held  to  be  an  adjudication 
absolutely  binding  on  the  defendant  that  at 
the  date  of  the  renewal  the  Judgment  was 
unsatisfied,  and  the  date  of  the  revival  be- 
came the  new  starting  point  for  the  20 
years  necessary  to  presume  payment.  With- 
erspoon  v.  T witty,  43  S.  C.  348,  21  S.  E.  256; 
Adams  v.  Richardson,  32  S.  C.  139,  10  S.  E. 
931;  Wood  v.  Milling,  32  S.  C.  378,  10  S.  B. 
1081;  Leitner  v.  Metz,  32  S.  C.  383,  10  S.  E. 
1082;  Sullivan  v.  Shell.  30  S.  C.  578,  15  S. 
E.  722,  31  Am.  St.  Rep.  894.  This  action, 
however,  is  on  the  original  Judgment,  recov- 
ered after  a  fixed  limitation  by  statute  had 
taken  the  place  of  the  presumption  of  pay- 
ment from  lapse  of  time.    Statutes  of  limi- 


tation are  statutes  of  repose,  not  of  pre- 
sumptions, and  for  this  reason  the  cases 
above  cited  are  not  conclusive  of  the  question 
now  under  consideration.  This  being  so,  the 
defendants  insist  that  while  section  311  does 
allow  a  recovery  on  a  Judgment  In  an  action 
commenced  more  than  20  years  from  its 
date,  if  It  "be  established  by  competent  and 
sufficient  evidence  that  said  Judgment,  or 
some  part  thereof,  remains  unsatisfied  and 
due,"  yet  the  only  ''competent  and  sufficient 
evidence"  Is  the  part  payment  or  new  prom- 
ise in  writing  referred  to  In  section  131  of  the 
Code  of  Civil  Procedure  of  1902.  Section  311 
is  thus  construed  In  Latimer  v.  Trowbridge, 
52  S.  C.  193,  196,  29  S.  B.  634,  68  Am.  St 
Rep.  893:  **It  would  seem,  therefore,  that 
the  object  of  section  311  of  the  Code  was  to 
repeal  any  inference  that  might  possibly  be 
drawn  from  the  provisions  of  309  and  310 
that  after  the  lapse  of  twenty  years  from  the 
date-  of  the  entry  of  a  Judgment  no  proceed- 
ing of  any  kind  could  be  Instituted  to  en- 
force the  payment  of  any  amount  that  might 
still  remain  'unsatisfied  and  due,'  by  express- 
ly authorizing  an  action  on  such  Judgment, 
and  a  recovery  thereon  if  *lt  shall  be  estab- 
lished by  competent  and  sufficient  evidence 
that  said  Judgment,  or  some  part  thereof, 
remains  unsatisfied  and  due.*  But  the  sec- 
tion does  not  prescribe  what  shall  be  either 
'competent*  or  'sufficient'  evidence,  and  thoe- 
fore  that  must  be  determined  by  the  general 
principles  of  law  under  which  the  compe- 
tency of  evidence  Is  determined  by  the  court, 
and  its  sufficiency  by  the  Jury." 

An  order  of  revival,  it  is  true,  is  not  a  new 
Judgment  to  be  entered  In  form  by  the  clerk, 
but  it  is  a  Judgment  in  the  sense  of  a  final 
adjudication  of  the  rights  of  the  parties,  and 
as  such  it  is  not  only  "competent  and  suffi- 
cient evidence,"  but  the  highest  evidence, 
that  at  its  date  the  original  Judgment  was 
"unsatisfied  and  due,"  and  it  continues  to 
evidence  lack  of  satisfaction  until  payment 
is  proved  or  presumed.  This  conclusion  is 
supported  by  the  case  of  Anderson  y.  Baugh- 
man,  69  S.  C.  38,  48  S.  B.  38,  for,  while  the 
point  was  not  necessarily  involved,  the  court 
laid  down  the  rule  that  the  revival  of  the 
Judgment  constituted  a  new  starting  point 
for  the  currency  of  the  statute. 

Bven  in  the  absence  of  any  such  statutory 
provision  as  section  311  of  the  Code  of  Civil 
Procedure  of  1902,  the  weight  of  authority 
is  to  the  effect  that  while  the  revival  of  a 
Judgment  on  a  scire  facias  is  not  a  new  Judj;- 
ment  to  be  formally  entered,  independent  of 
the  original  Judgment,  yet  It  partakes  of  the 
nature  of  an  action  (Adams  v.  Richardson, 
supra),  and  the  decree  based  thereon  is  a  new 
Judgment,  designed  to  avoid  the  statute  of 
limitations  by  giving  a  new  starting  point 
for  its  currency  (Wonderly  v.  La  Payette 
County  [C.  C]  74  Fed.  702;  Walsh  v.  Bosse, 
16  Mo.  App.  231;  Packer  v.  Thompson,  25 
Neb.  688,  41  N.  W.  650;  Fagan  v.  Bently, 
32  Ga.  534). 
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Section  2449  of  the  Civil  Code  of  1902, 
latlng  to  tlie  duration  of  the  Hen  of  Judg- 
ments, has  no  application,  because  the  ques- 
tion is  not  whether  the  Judgment  was  a  lien 
when  the  action  was  brought,  but  whether, 
as  a  debt  In  the  form  of  a  Judgment,  it  wai 
barred  by  the  statute  of  limitations. 

The  circuit  court  decreed  "that  the  plaintiffs 
are  entitled  to  have  their  Judgment  debt  esti- 
mated as  of  the  date  of  the  revival,  and  inter- 
est thereon  from  that  date  until  now."  This 
would  result  in  compounding  the  interest  on 
the  original  Judgment  debt,  and  was  there- 
fore erroneous.  The  action  was  not  brought 
on  the  revival,  but  on  the  original  Judgment. 
The  revival  had  only  "the  same  force  and  ef- 
fect as  the  former  recovery,"  and  hence  It 
la  the  amount  of  the  original  Judgment,  with 
interest  from  its  date,  that  the  plaintiff  is 
entitled  to  recover. 

The  remaining  exceptions  relate  to  ad- 
ministrative provisions  of  the  order.  The 
failure  to  fix  a  day  for  the  sale  of  the  land 
was  no  doubt  an  inadvertent  omission,  which 
should  be  supplied.  The  decree  should  also 
provide  for  the  payment  of  costs  and  dis- 
bursements. Instead  of  costs  and  "expenses.** 

The  circuit  court  did  not  pass  upon  the 
debt  to  Ernest  Moore,  Esq.,  reported  by  the 
referee  as  a  preferred  debt  against  the  estate 
of  James  R.  Massey,  and  therefore  this  court 
expresses  no  opinion  as  to  Its  alleged  pri- 
ority. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  modified  as 
Indicated  in  this  opinion,  and  that  the  cause 
be  remanded  for  such  further  orders  as  may 
be  necessary. 

(71  s.  c.  ai) 

WESNBR  ft  WHITE  MFG.  CO.  v.  ATLAN- 
TIC COAST  LINE  R.  R. 

(Supreme  Court  of  South  Carolina.    March  20, 

1905.) 

OABBIEBS— VBEIOHT  SHIFUKNT— DKLAT  IN 

DELIVEBT. 

In  an  action  against  a  carrier  for  failure 
to  promptly  deliver  freight,  where  special  dam- 
ages are  claimed,  the  complaint  must  allege 
that  the  carrier  knew  of  the  use  to  which  the 
freight  was  to  be  put,  and  that  special  injury 
would  result  from  delay,  and  that  it  contracted 
to  transport  with  reference  to  such  damage. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Oeat,  Dig.  Oarriers,  {{  452,  452i^.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  Klugh,  Judge. 

Action  by  the  Wesner  &  White  Manufac^ 
tnring  Company  against  the  Atlantic  Coast 
Line  Railroad.  From  an  order  refusing  a 
motion  to  strike  out  of  the  complaint  certain 
allegations,  defendant  appeals.    Reversed. 

J.  T.  Barron  and  Moss  &  Lidc,  for  appel- 
lant. Bowman  &  Wannamaker  and  Jas.  F. 
Izlar,  for  respondent^ 


I  WOODS,  J.  In  this  action  plaintiff  seeks 
to  recover  of  the  defendant  railroad  com- 
pany $1,095  damages  for  the  alleged  delay  in 
transporting  270  bundles  of  wire,  and  also 
for  the  alleged  injury  caused  to  the  wire  dur- 
ing transit  The  complaint  contains  three 
separate  causes  of  action.  After  giving  due 
notice  to  plaintiff,  defendant  made  a  motion 
before  his  honor  Judge  Klugh  at  his  cham- 
bers, at  Orangeburg,  on  May  6,  1904,  to 
strike  out,  as  Irrelevant  and  redundant,  "so 
much  of  paragraph  6  of  the  second  cause  of 
action  as  alleges  that,  'by  reason  of  the  dam- 
age thereto  and  the  delay  In  the  transporta- 
tion of  said  goods  by  the  said  carriers  and 
the  defendant,  the  plaintiff  was  forced  to 
stop  or  shut  Its  manufacturing  enterprise 
from  the  4th  to  the  20th  day  of  January,  A. 

D.  1904,  both  inclusive,  and  to  pay  five  em- 
ployes or  hands  for  fifteen  days  at  the  rate 
of  ninety  cents  each  per  day,  amounting  to 
the  sum  of  $67.50;  to  stop  the  manufacture 
of  bed  springs  for  the  same  length  of  time; 
to  suffer  the  business. of  the  plaintiff  to  cease 
and  become  disorganized,  besides  being 
greatly  worried  and  annoyed  by  said  delay, 
damage.  Injury,  and  inconvenience  In  said 
transportation  caused  as  aforesaid.*  And 
also,  for  the  same  reason,  so  much  of  para- 
graph 4  of  the  third  cause  of  action  as  al- 
leges that  the  business  of  the  plaintiff  In- 
terrupted, the  enterprise  and  manufacture  of 
bed  springs  stopped,  the  manufactory  of  plain- 
tiff compelled  to  shut  down  and  cease 
work.' "  The  motion  was  refused,  and  from 
this  ruling  defendant  appeals. 

The  judgment  of  the  circuit  court  will 
have  to  be  reversed.  It  Is  true,  tlije  com- 
plaint alleges  the  defendant  was  "fully  cog- 
nizant of  the  fact  that  the  plaintiff's  stock  of 
wire  was  low,  and  that  plaintiff  wanted  the 
same  at  once,  and  that  there  was  necessity 
for  a  hurried  shipment."  But  there  Is  no  al- 
legation that  the  defendant  knew  whether 
the  goods  were  for  sale,  or  for  plaintiff's 
own  use,  or  that  it  had  any  knowledge  of  the 
nature  of  plaintlfTs  business,  or  of  the  spe- 
cial Injury  that  would  result  to  It  by  reason 
of  a  delayed  shipment  and  that  It  contracted 
to  transport  the  wire  with  reference  to  any 
such  special  damage.  Nor  Is  there  any  alle- 
gation that  the  plaintiff  could  not  obtain 
wire  from  some  other,  source,  and  that  the 
defendant  knew  It  could  not  be  so  obtained. 
There  was  nothing,  therefore.  In  the  com- 
plaint upon  which  to  base  the  claim  of  spe- 
cial damages  for  interruption  of  plaintiff's 
business  of  manufacturing  bed  springs,  and 
the  pay  of  hands  incident  to  such  Interrup- 
tion. The  case  therefore  falls  distinctly 
within  the  principles  stated  in  Traywlck  v. 
Southern  Railway  Co.  (recently  filed)  50  S. 

E.  549. 
The  judgment  of  this  court  Is  that  the 

judgment  of  the  circuit  court  be  reversed. 
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(71  S.  C.  260) 

BASTON  V.  WOODBURY  et  aL 

{Supreme  Court  of  South  Carolina.    April  29, 

1905.) 

BT7LIN08    ON    PLEADIMGa— WAIVEB    OT    OBJSO- 

TIONS—PABOL  EVIDENCE— MOBTQAQE— 

ASSIGNMENT-— ATTOBNEY'S  JTEES. 

1.  Where,  after  ruling,  defendant  asks  per- 
mission to  conform  his  pleading  thereto,  an 
objection  to  the  ruling  is  waived. 

[Ed.  Note. — ^For  cases  in  point,  see  rol.  89, 
Cent.  Dig.  Pleading,  §§  1401,  1402.] 

2.  Parol  evidence  that  an  assignment  of  a 
mortgage  was  made  under  agreement  that  the 
mortgage  in  the  hands  of  an  attorney  for  col- 
lection should  so  remain  was  not  inadmissible 
as  contradicting  the  assignment. 

3.  Where  a  mortgage  contained  a  clause  pro- 
viding for  attorney's  fees  if  it  was  placed  in 
the  hands  of  &n  attorney  for  collection  or  suit, 
a  tender  of  the  mortgage  debt  after  due  must 
include  the  attorney's  fees,  where  the  mortgage 
was  in  the  hands  of  an  attorney  for  collection, 
though  he  had  done  nothing  towards  collecting 
it. 

4.  The  right  of  a  mortgagor  on  foreclosure  to 
receive  the  surplus  is  not  affected  by  the  decree 
providing  that  such  surplus  shall  be  subject  to 
the  further  order  of  the  court. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Georgetown  County;  Watts,  Judge. 

Action  by  George  Easton  against  Sarah  B. 
Woodbury  and  William  R.  Woodbury.  From 
circuit  decree,  defendants  appeal.    Affirmed. 

T.  St  Mark  Sasportas,  for  appellants.  Le 
Grand  G.  Walker  and  J.  A.  Kelley,  for  re- 
spondent 

POPE,  C.  J.  This  was  an  action  for  the 
foreclosure  of  a  mortgage  of  real  estate, 
which  came  on  to  be  heard  by  Judge  Watts 
upon  the  report  of  the  referee  and  exceptions 
thereto,  but  prior  to  the  consideration  of 
such  referee's  report  there  was  a  demurrer 
interposed  by  the  plaintift  to  the  second  and 
third  defenses  set  up  in  the  answer  of  Sarah 
B.  Woodbury.  The  circuit  Judge,  in  his  de- 
cree, sustained  such  demurrer.  Thereafter 
he  made  his  decree,  and  we  do  not  know  that 
we  can  any  better  state  a  fairer  history  of 
the  contention  between  the  parties  than  by 
reproducing  the  decree  of  his  honor  the  cir- 
cuit Judge,  which  is  as  follows: 

"This  is  an  action  for  the  foreclosure  of 
a  mortgage  executed  and  delivered  by  the  de- 
fendants on  10th  March,  1902,  to  O.  B.  Skin- 
ner, Sol.  Brilles,  A.  A.  Springs,  T.  M.  Merri- 
man,  and  D.  J.  Crowley,  on  a  certain  lot  of 
land  in  the  city  of  Georgetown,  to  secure 
the  bond  of  William  R.  Woodbury,  of  even 
date  herewith,  conditioned  for  the  payment 
of  the  sum  of  $850  on  1st  March,  1903,  with 
Interest  at  seven  per  cent,  from  date,  payable 
annually  after  maturity.  The  defendant  Wil- 
liam R.  Woodbury,  who  is  an  absentee,  was 
served  by  publication  of  the  summons,  and 
has  made  default  His  codefendant  Sarah 
E.  W^oodbury,  filed  her  answer,  setting  up 
three  defenses,  by  the  first  of  which  she  ad- 
mitted all  the  allegations  of  the  complaint 
except  paragraphs  8, 10,  and  11,  but  specifical- 


ly denied  the  allegations  of  the  eighth,  tenth, 
and  eleventh  paragraphs,  to  the  effect  tliat 
the  whole  amount  of  the  debt  secured  by  the 
bond  and  mortgage  is  due  and  unpaid,  that 
the  bond  and  mortgage  were  put  into  the 
hands  of  an  attorney  for  collection  a  very 
few  days  after  they  became  due,  and  have 
ever  since  been  in  charge  of  said  attorney 
for  collection,  and  that  the  amount  of  the 
mortgage  debt  is  $906.01,  with  interest  from 
1st  March,  1003;  by  the  second  she  pleaded 
that  she  had  signed  the  mortgage  as  a  sure- 
ty for  her  son  and  codefendant  and  that  on 
11th  April,  1903,  she  had  tendered  the  plain- 
tiff, George  £}aston,  to  whom  the  bond  and 
mortgage  had  been  assigned,  the  sum  of  $920, 
the  full  amount  of  the  debt  and  interest 
which  had  been  refused  by  the  plaintiff; 
and  by  the  third  she  pleaded  that  she  was 
a  co-tenant  with  the  other  defendant  Wil- 
liam R.  Woodbury,  and  that  on  11th  April, 
1903,  she  had  tendered  to  the  plaintiff  the 
full  amount  due  on  the  bond  and  mortgage 
for  principal  and  interest  to  date — being  the 
sum  of  $920 — which  he  had  refused  to  ac- 
cept The  answer  claimed  that  by  such  ten- 
der and  refusal  the  lien  of  the  mortgage  had 
been  extinguished,  and  concluded  with  a 
prayer  that  the  defendant  Sarah  B.  Wood- 
bury be  discharged  as  a  surety  for  the  satd 
William  R.  Woodbury,  and  that  the  lien  of 
the  mortgage  as  to  her  be  decreed  to  be  dis- 
charged, and  the  further  prayer  that  the  lien 
of  the  mortgage  be  discharged,  and  the  same 
be  entered  of  record.  The  complaint  alleged 
that  the  bond  and  mortgage  had  been  duly 
assigned  for  yalue  to  the  plaintiff  on  7th 
April,  1903.  By  an  order  made  by  his  honor 
Judge  Ernest  Gary  on  20th  June,  1903,  it 
was  referred  to  Maham  W.  Pyatt,  £)sq.,  to 
take  the  testimony  as  to  all  the  Issues  of 
fact  raised  by  the  pleadings,  and  to  report 
the  same  to  the  court  During  the  progress 
of  the  reference  the  plaintiff's  attorney  gave 
notice  of  a  motion  for  leave  to  amend  para- 
graph 10  of  the  complaint  so  as  to  eonf<»in 
the  pleadings  to  the  facts  proven  by  insert- 
ing in  the  third  line  thereof,  after  the  words 
'became  due,'  the  words  'and  before  the  as- 
signment thereof  referred  to  in  paragraph  7 
of  this  complaint*;  the  effect  of  the  proposed 
amendment  being  alleged  that  the  bond  and 
mortgage  were  placed  in  the  hands  of*an  at- 
torney for  collection  before  the  said  assign- 
ment and  had  ever  since  remained  in  his 
hands.  The  cause  came  on  to  be  heard  be- 
fore me  at  the  present  term  upon  the  plead- 
ings and  the  testimony  reported  by  the  ref- 
eree. The  plaintiff's  counsel  has  moved  for 
leave  to  make  the  amendment 'above  men- 
tioned in  his  complaint,  and  the  motion  has 
been  granted,  and  the  amendment  allowed. 
"At  the  hearing  the  plaintiff  interposed  « 
demurrer  to  the  second  and  third  defenses  set 
up  in  the  answer  of  Sarah  E.  Woodbury  (of 
which  due  notice  had  been  given)  upon  sev 
eral  grounds,  the  two  chiefly  relied  upon  be- 
ing as  follows:    (1)  That  each  of  said  de 
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fenses,  by  falllDg  to  deny  the  allegations  of 
the  complaint  as  to  the  provision  of  the 
mortgage  for  a  fifteen  per  cent  attorney's 
fee  in  case  the  bond  and  mortgage  should  be 
placed  in  the  bands  of  an  attorney  for  col- 
lection, and  that  they  had  been  placed  in  the 
hands  of  an  attorney  before  their  assign- 
ment, and  had  ever  since  remained  ip  his 
hands,  must  be  held  to  have  admitted  said  al- 
legations; and  therefore  the  plea  of  a  tender 
of  an  amount  less  than  the  debt,  with  In- 
terest and  attorney's  fee  added,  was  insuflS- 
eient.  (2)  That  the  plea  of  tender,  as  made 
in  each  of  said  defenses,  failed  to  aver  that 
the  defendant  had  ever  since  been  and  still 
is  ready  and  willing  to  pay  the  amount  al- 
leged to  have  been  tendered*  The  demurrer 
was  sustained  on  both  grounds,  and  the  de- 
fendant was  then  allowed,  on  motion,  to 
amend  her  answer  by  inserting  the  neces- 
sary allegations  to  meet  the  objections  raised 
In  the  demurrer;  that  is  to  say,  by  insert- 
ing a  si)eciflc  denial  in  each  of  the  said  de- 
fenses of  paragraphs  8,  10,  and  11  of  the 
complaint,  and  an  averment  of  tout  temps 
prist 

"After  hearing  argument  on  the  whole 
case,  I  am  satisfied  that  the  plaintiff  Is  enti- 
tled to  judgment  of  foreclosure  and  sale. 
The  testimony  is  conclusive  to  the  effect  that 
the  bond  and  mortgage  were  placed  In  the 
hands  of  an  attorney  for  collection  before 
their  assignment  to  the  plaintiff,  and  before 
the  alleged  tender  was  made,  and  that  they 
remained  in  his  charge  from  that  time  until 
the  present  The  fifteen  per  cent  attorney's 
fee  had  therefore  attached  under  the  provi- 
sions of  the  mortgage.  This  court  cannot 
make  contracts  for  parties,  but  must  enforce 
them  as  they  are  made.  The  tender  set  up 
in  the  answer  was  of  a  smaller  amount  than 
the  sum  really  due  on  the  bond  and  mortgage 
for  principal,  interest  and  attorney's  fee,  and 
was  therefore  unavailing  to  extinguish  the 
lien  of  the  mortgage.  The  defendant  Wil- 
liam R.  Woodbury  having  made  default  an 
order  of  reference  was  also  made  in  the 

cause  on June^  190S,  to  compute  and 

ascertain  the  amount  due  on  the  mortgage 
debt  for  principal  and  interest  to  take  proof 
•f  the  facts  and  circumstances  stated  in  the 
complaint  and  to  examine  the  plaintiff  or  his 
agent  on  oath  as  to  any  payments  which 
may  have  been  made,  with  leave  to  report 
any  special  matter.    •    •    •" 

To  this  decree  the  defendant  interposed 
the  following  exceptions:  "(1)  Because  Sarah 
B.  Woodbury  is  a  surety,  and  in  a  plea  of 
tender  is  not  bound  to  allege  a  readiness  and 
willingness  at  all  times  thereafter  to  pay  the 
debt  of  her  principal;  and  bis  honor  erred  in 
sustaining  demurrer  to  her  answer  upon  the 
ground  that  the  same  was  not  pleaded.  (2) 
Because  the  written  assignment  of  the  mort- 
gage is  the  best  evidence  of  the  agreement 
hetween  the  mortgagees  and  the  assignee, 
and  his  honor  erred  in  admitting  the  testi- 
mony of  T.  M.  Merriman,  George  Easton, 


and  Walter  Hazard  to  the  effect  that  there 
was  a  further  agreement  between  the  mort- 
gagees and  the  assignee  whereby  the  mort- 
gage should  remain  in  the  hands  of  Mr.  Haz- 
ard for  collection  and  foreclosure.  (3)  Be- 
cause the  testimony  of  Walter  Hazard,  to  the 
effect  that  there  was  an  agreement  between 
the  mortgagees  and  the  assignee  whereby 
the  mortgage  should  remain  in  his  (Mr.  Haz- 
ard's) hands  for  foreclosure,  is  hearsay,  and 
his  honor  erred  in  admitting  the  same.  (4) 
Because  the  mortgage  was  placed  in  the 
hands  of  an  attorney  for  the  purpose  of  hav- 
ing the  form  of  assignment  entered  thereon, 
and  not  for  collection,  suit  action,  or  foreclo- 
sure; and  his  honor  erred  in  not  so  holding. 
(5)  Because,  if  the  mortgage  were  placed  in 
the  hands  of  an  attorney  for  collection,  suit 
action,  or  foreclosure,  the  subsequent  assign- 
ment of  the  mortgage  was  a  withdrawal  of 
the  same  from  the  hands  of  the  attorney,  and 
relieved  the  mortgagors  from  the  Imposition 
of  the  fee;  and  his  honor  erred  in  not  so  hold- 
ing. (6)  Because,  if  the  mortgage  were  in 
the  hands  of  an  attorney  for  collection,  the 
attorney  consented  to  the  assignment  of  the 
mortgage  and  thereby  relieved  the  mortga- 
gors from  the  imposition  of  the  fee;  and  his 
honor  erred  in  not  so  holding.  (7)  Because, 
if  the  mortgage  were  placed  in  the  hands  of 
an  attorney  for  collection,  suit  action,  or 
foreclosure,  no  act  to  that  end  was  done 
prior  to  the  tender,  and  no  costs  of  collec- 
tion incurred;  and  his  honor  erred  in  holding 
the  attorney's  fee  to  be  due  at  the  time  of 
tender.  (8)  Because  the  mortgage  was  not 
placed  in  the  hands  of  an  attorney  by  the 
assignee  prior  to  the  tender,  and  his  honor 
erred  in  holding  the  attorney's  fee  to  be  due 
at  the  time  of  tender.  (9)  Because  the  tender 
of  $920 — an  amount  sufficient  to  pay  the 
mortgaged  debt  with  interest  to  the  day  of 
tender — was  made  to  George  Elaston  on  the 
11th  day  of  April,  1903;  and  his  honor  erred 
in  not  so  holding.  (10)  Because  the  terms  of 
sale  are  prejudicial  to  the  Interest  of  the  de- 
fendant Sarah  E.  Woodbury,  in  that  it  would 
deprive  the  said  Sarah  B.  Woodbury  of  her 
domicile,  and  prevent  her  from  obtaining  the 
surplus  money  due  her.  (11)  Because  the 
surplus,  or  a  part  thereof,  if  any  there  be, 
after  paying  the  judgment  debt  and  costs, 
belongs  to  the  defendant  Sarah  B.  Woodbury, 
and  his  honor  erred  in  not  ordering  that  the 
same  be  paid  to  her  by  the  sheriff  after  sale." 
We  will  notice  these  exceptions  in  their  or- 
der. 

1.  The  appellant  forgets  that  when  the  re- 
spondent demurred  to  the  defenses  covered 
by  the  suretyship  and  tender  of  Sarah  SI 
Woodbury  the  circuit  judge  sustained  such 
demurrer.  The  appellant  made  no  excep- 
tions to  such  ruling  of  the  circuit  judge,  but 
asked  permission  to  answer,  which  permis- 
sion was  accorded  her,  and  now  it  is  too  late 
to  raise  an  objection  to  the  judge's  action. 
It  is  always  well  for  counsel  to  remember 
that  there  is  a  proper  time  to  raise  objec- 
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tions  to  the  rulings  of  the  circuit  judge;  but, 
if  such  ruling  is  once  accepted,  and  affirma- 
tive steps  are  taken  to  carry  the  ruling  into 
effect,  the  power  to  object  to  such  judicial 
determination  is  gone.  Beasley  y.  Newell,  40 
S.  G.  17, 18  S.  B.  224.  This  exception  is  over- 
ruled. 

2.  It  is  true,  as  contended  by  the  appellant, 
that  the  rules  of  law  are  very  stern  in  not 
allowing  any  contract  in  writing  to  be  con- 
tradicted or  varied  by  parol  testimony.  This 
is  true  of  the  contract  between  the  parties, 
but  in  the  case  here  Mr.  Hazard,  as  attorney, 
had  already  been  employed  for  some  time  to 
foreclose  the  bond  and  mortgage  of  the  de- 
fendants, and  for  that  purpose  such  bond  and 
mortgage  were  deposited  with  him.  His 
rights  had  attached,  and  when  an  assignment 
was  made  by  the  original  holders  or  obligees 
of  the  bond  to  George  Baston,  the  present 
plaintiff,  they  could  not,  without  his  consent, 
interfere  with  Mr.  Hazard's  rights,  uqt  did 
they  attempt  to  do  so,  for  they  had  Mr.  Haz- 
ard, as  a  lawyer,  prepare  a  proper  assign- 
ment, and  only  took  the^  bond  and  mortgage 
to  have  the  same  signed  by  the  five  parties. 
They  all  agreed,  however,  that  the  assign- 
ment to  George  Baston  should  not  affect  Mr. 
Hazard's  rights,  as  a  lawyer,  thereto.  All 
the  facts  have  been  found  against  the  appel- 
lant   This  exception  is  overruled. 

8.  We  see  no  force  in  the  third  exception, 
because  whether  Mr.  Hazard's  statement  of 
the  agreement  between  the  mortgagees  and 
assignee,  whereby  the  mortgage  should  re- 
main in  Mr.  Hazard's  hands  for  foreclosure, 
is  hearsay,  yet  the  parties  themselves  come 
forward  and  say  that  such  was  their  agree- 
ment, and  therefore  Mr.  Hazard's  statement 
is  rendered  unnecessary.  This  exception  is 
overruled. 

4.  We  think  there  is  a  misconception  In 
the  mind  of  the  appellant  in  relation  to  the 
fourth  exception.  It  was  never  intended  to 
assert  that  Mr.  Hazard's  retention  of  the 
bond  and  mortgage  was  subsequent  to  the 
assignment  to  the  plaintiff.  The  bond  and 
mortgage  had  been  placed  in  his  hands  by 
the  original  obligees  some  time  before  any 
assignment  to  Mr.  Baston  was  thought  of, 
and  therefore  It  was  not  error  in  his  honor 
to  refuse  to  ignore  this  fact  This  exception 
is  overruled. 

5.  The  matter  involved  in  this  exception 
is  one  of  fact  The  circuit  judge  has  found 
against  the  appellant,  and  we  see  no  good 
reason  advanced  by  her  why  we  should  fail 
to  support  the  circuit  judge.  This  exception 
is  overruled. 

6.  We  cannot  see  why  the  preparation  by 
Mr.  Hazard,  as  an  attorney,  of  the  assign- 
ment by  the  previous  holders  to  Mr.  Baston 
could  possibly  interfere  with  his  legal  rights 
as  an  attorney.    This  exception  is  overruled. 

7.  We  agree  with  the  circuit  judge  that  it 
is  no  part  of  a  court's  duty  to  make  con- 
tracts for  parties  who  are  sul  juris,  as  these 
parties  tmquestionably  were.    The  parties  to 


the  bond  and  mortgage  stipulated  to  pay  the 
15  per  cent  No  ground  is  taken  that  any 
fraud  or  misconception  was  practiced.  We 
cannot  uphold  this  seventh  exception. 

8.  This  is  a  question  of  fact  as  to  whether 
this  mortgage  was  placed  in  the  hands  of  an 
attorney  by  the  assignee  prior  to  the  tender. 
We  agree  with  the  circuit  judge  as  to  the 
effect  of  the  testimony  in  this  case  on  this 
point  and  we  also  agree  with  him  In  holding 
the  attorney's  fee  to  be  due  at  the  time  of 
the  tender.  This  exception  is  therefore  over- 
ruled. 

9.  This  is  another  question  of  fact  and  we 
are  not  dissatisfied  with  the  view  taken  by 
the  circuit  judge,  and  therefore  overrule  this 
exception. 

10.  We  see  no  force  in  the  objection  to  the 
administrative  order  of  Judge  Watts  govern- 
ing the  sale  of  the  property  in  question.  It 
is  not  pointed  out  to  us  how  Sarah  B.  Wood- 
bury is  deprived  of  her  domicile,  and  how 
she  is  to  be  prevented  from  obtaining  the 
surplus  money  after  the  debt  is  paid,  if  there 
should  be  any.  The  order  is  made  as  Is  done 
in  the  courts  of  equity,  to  provide  for  the 
rights  of  all  parties  affected.  This  exception 
is  overruled. 

11.  As  to  this  exception,  there  is  nothing 
in  the  decree  of  the  circuit  judge  that  pre- 
vents the  defendant  Sarah  E.  Woodbury 
from  obtaining  the  surplus  after  the  pay- 
ment of  all  the  debts  and  costs,  only  the  cir- 
cuit judge  did  not  require  that  the  surplus 
be  paid  over  to  her.  That  is  a  matter  that 
is  easily  attended  to  after  the  sale  and  the 
collection  of  the  proceeds  of  sale.  It  is  no 
matter  really  of  concern,  because  the  terms 
of  the  decree  did  not  allow  the  surplus  of 
the  proceeds  of  sale  to  be  paid  out  without 
the  consent  of  the  defendant  Sarah  E.  Wood- 
bury. AH  these  matters  of  detail  come  in 
more  appropriately  after  the  decree  has  been 
enforced  after  the  sale  of  the  property  in 
question,  and  the  application  of  the  pro- 
ceeds of  sale  to  the  debt  secured  by  the 
mortgage.    This  exception  is  overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

GARY,  A.  J.,  concurs  in  the  result 


(71  s,  c.  2W) 
RICHLAND  DRUG  00.  v.  MOORMAN. 

(Supreme  Court  of  South  Carolina.    March  24, 

1905.) 

MANDAMUS   TO   MAOISTBATE— KJECTMBNT   OF 

TBXSPASSEB. 

Mandamus  cannot  issue  to  compel  a  mag- 
istrate to  issue  his  warrant  of  ejectment  against 
an  alleged  trespasser  after  five  days'  service  of 
notice  to  quit,  under  Civ.  Code  1902,  §  2972,  pro- 
viding for  such  notice  and  for  the  ejection  of 
such  trespassers,  unless  within  the  Ave  days  be 
satisfies  the  magistrate  that  he  has  a  bona  fide 
claim  to  possession  and  gives  bond,  when  the 
party  appears  within  the  five  days,  claiming  ti* 
tie  and  asking  for  a  hearing,  but  offers  no  bond 
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there  being  no  evidence  that  plaintiff  was  the 
owner  of  the  premises  and  defendant  was  a  tres- 


Appeal  from  Common  Pleas  drciilt  Court 
of  Richland  County. 

Petition  by  the  Richland  Drug  Company 
for  mandamus  against  Robert  Moorman  as 
magistrate,  l^om  circuit  order  granting 
writ,  the  respondent  appeals.     Reversed. 

J.  Q.  Marshall,  for  appellant  W.  Boyd 
Bvans  and  L.  D.  Melton,  for  respondent 

JONES,  J.  This  is  an  appeal  from  an  or- 
der granting  a  mandamus  to  compel  a  magis- 
trate to-  issue  his  warrant  of  ejectment 
against  an  alleged  trespasser,  as  provided  in 
section  2972,  Civ.  Code  1902. 

Mandamus  will  only  lie  against  a  public 
officer  to  enforce  a  plain  ministerial  duty 
required  by  law,  as  distinguished  from  a  duty 
involving  discretion  in  its  exercise.  Lord  t. 
Bates,  48  S.  C.  109,  26  B.  E.  213.  With  re- 
spect to  a  judicial  officer,  while  mandamus 
may  be  used  to  compel  him  to  move,  proceed, 
and  take  action  in  the  performance  of  a  duty 
under  the  law,  it  cannot  be  used  to  interfere 
with  the  court's  power  and  discretion  to 
decide  in  a  particular  way,  or  to  direct  a 
court  what  it  shall  do  in  matters  submitted 
to  it  for  decision.  State  v.  Morris,  67  S.  O. 
167,  42  S.  E.  178.  The  question,  then,  is 
whether  it  was  the  plain,  peremptory,  minis- 
terial duty  of  Magistrate  Robert  Moorman, 
under  the  law  and  facts  in  this  case,  to  issue 
the  warrant  of  ejectment  which  the  circuit 
court  has  commanded  him  to  do. 

It  appears  that  on  the  26th  day  of  Sep- 
tember, 1003,  on  the  application  of  the  Rich- 
land Drug  Company,  Magistrate  Moorman 
caused  a  notice  to  be  served  upon  Green 
Washington  to  quit  the  premises  described 
in  the  notice,  proceeding  under  section  2972, 
providing  for  summary  ejectment  of  tres- 
passers. The  notice  to  quit  fixed  no  time  for 
a  hearing;  but  In  response  thereto,  on  the 
next  day  after  its  service.  Green  Washington, 
with  his  attorney,  J.  Q.  Marshall,  appeared 
before  the  magistrate  and  submitted  evidence 
of  bis  title — a  deed  of  the  premises,  which 
the  magistrate  did  not  then  examine,  as  the 
same  deed  had  been  exhibited  to  the  magis- 
trate in  a  summary  ejectment  proceeding, 
involving  the  same  premises,  begun  three 
days  previously  by  F.  D.  Kendall  against 
Green  Washington,  but  it  had  been  discon- 
tinued. At  his  appearance.  Green  Washing- 
ton requested  of  the  magistrate  that  a  day 
be  appointed  upon  which  he  could  make  good 
bis  claim  to  the  premises,  and,  upon  request 
of  Washington*s  counsel,  the  magistrate 
agreed  to  set  a  day  for  the  hearing.  The 
magistrate  saw  the  attorneys  for  the  re- 
lator and  asked  them  to  fix  a  day  for  said 
hearing,  whereupon  they  asserted  that  the 
proceeding  was  summary^  and  that  unless 
Green  Washington  gave  a  bond,  the  duty 
of  the  muRistrate  was  limited  to  ejecting 
bim  from  the  property.    The  magistrate,  con- 


ceiving that  Green  Washington  had  rights 
as  well  as  the  Richland  Drug  Company,  and 
that  the  matter  required  investigation  and 
consideration,  declined  to  summarily  eject 
without  hearing.  The  proceeding  is  still 
pending  before  the  magistrate,  uninvestl 
gated  and  undetermined  judicially,  owing  to 
the  failure  of  relator's  attorneys  to  agree 
upon  a  day  for  that  purpose,  and  the  magis- 
trate stands  ready  to  proceed  with  the  hear- 
ing and  determination  of  the  matter  accord- 
ing to  the  rights  of  the  parties,  whenever 
relator  shall  agree  upon  the  time  for  the 
hearing.  These  are  substantially  the  facts 
as  shown  by  the  magistrate's  return  to  the 
rule  to  show  cause,  issued  upon  the  petition 
of  the  Richland  Drug  Company,  filed  Novem- 
ber 6,  1903,  for  a  mandamus  to  compel  the 
magistrate  to  issue  his  warrant  of  ejectment. 
The  statute  on  the  subject  is  as  follows 
(Civ.  Code  1902,  8  2972):  "If  any  person  shall 
have  gone  into  or  shall  hereafter  go  Into 
possession  of  any  lands  or  tenements  of  an- 
other without  his  consent  or  without  warrant 
of  law,  it  shall  be  lawful  for  the  owner  of 
the  land  so  trespassed  upon  to  apply  to  any 
magistrate  to  serve  notice  on  such  trespasser 
to  quit  the  premises;  and  if  after  the  ex- 
piration of  five  days  from  the  personal  serv- 
ice of  such  notice  such  trespasser  refuses  or 
neglects  to  quit.  It  shall  then  be  the  duty 
of  such  magistrate  to  Issue  his  warrant  to 
any  sheriff  or  constable,  requiring  him  forth- 
with to  eject  such  trespasser,  using  such 
force  as  may  be  necessary:  provided,  how- 
ever, that  if  the  person  in  possession  shall, 
before  the  expiration  of  the  said  five  days, 
appear  before  such  magistrate  and  satisfy 
him  that  he  has  a  bona  fide  color  of  claim 
to  the  possession  of  such  premises,  and  entei 
into  bond  to  the  person  claiming  the  land, 
with  good  and  sufficient  surety,  to  be  ap- 
proved by  the  magistrate,  conditioned  for 
the  payment  of  all  such  costs  and  expenses 
as  the  person  claiming  to  be  the  owner  of 
the  lands  may  incur  In  the  successful  estab- 
lishment of  his  claim  by  any  of  the  modes 
of  proceeding  now  provided  by  law,  the  said 
magistrate  shall  not  issue  his  warrant  as 
aforesaid.*'  This  statute  was  designed  to 
give  the  real  owner  of  land  an  expeditious 
method  of  ejecting  trespassers,  but  It  wat> 
not  intended  to  give  a  mere  claimant  of  land 
any  advantage  over  one  In  rightful  posses- 
sion. The  plaintiff  claiming  right  of  sum- 
mary ejectment  must  bring  himself  within 
the  statute  by  at  least  making  before  the 
magistrate  a  prima  facie  showing  that  he 
is  th^  owner  of  the  premises  and  that  de- 
fendant Is  a  trespasser.  The  mere  statement 
of  his  claim  In  the  notice  is  not  sufficient  if 
the  defendant  appears  and  challenges  the 
claim,  but  he  must  make  such  proof  as 
should  satisfy  the  magistrate  that  the  case 
is  one  falling  within  the  statute.  This,  it 
appears,  the  relator  has  so  far  declined  or 
failed  to  do.  The  duty  of  the  magistrate  to 
issue  his  warrant  of  ejectment  does  not  arise 
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until  after  the  expiration  of  five  days  from 
service  of  notice  to  quit,  and  upon  its  appear- 
ing that  the  defendant,  being  a  trespasser, 
refuses  or  neglects  to  quit  after  such  notice. 
The  statute  has  no  application  when  It  ap- 
pears clearly  that  the  party  in  possession  is 
the  owner  or  in  rightful  possession,  and  for 
that  reason  refuses  to  quit,  and  the  sum- 
mary proceedings  should  be  dismissed,  and 
the  claimant  left  to  the  ordinary  remedy  for 
recovery  of  possession  of  land. 

The  circuit  court  held:  'That  the  alleged 
trespasser  must  not  only,  within  five  days, 
satisfy  the  magistrate  that  he  has  a  bona 
fide  color  of  claim  to  the  possession  of  the 
premises,  but  must  also  enter  into  a  bond 
to  the  person  claiming  the  premises,  with 
good  and  sufficient  surety,  as  provided  in 
section  2972,  supra.  The  statute  contem- 
plates that,  after  the  alleged  trespasser  has 
complied  with  these  conditions,  the  person 
claiming  possession  of  the  premises  should 
be  relegated  to  his  action  of  law,  in  which 
action  the  question  of  trespass  should  be  de- 
termined. It,  therefore,  appearing  from  the 
magistrate's  return  that  more  than  five  days 
had  elapsed  since  the  institution  of  the  pro- 
ceedings before  him,  and  that  the  alleged 
trespasser  within  that  time  had  failed  to  en- 
ter into  the  bond  required  by  section  2d72, 
supra,  he  should  have  issued  his  warrant  as 
required  therein."  We  do  not  think  this  is 
a  correct  view  of  the  statute.  The  proviso  of 
the  section  quoted  has  no  application  to  the 
owner  or  tenant  In  rightful  possession,  but 
to  a  trespasser  who,  nevertheless,  has  a  bona 
fide  color  of  claim  to  the  possession,  and  the 
statute  gives  the  latter  the  privilege  within 
five  days  of  making  such  showing  and  ex- 
ecuting the  bond  which  shall  operate  to  pre- 
vent the  issuing  of  the  warrant.  But  it  does 
not  follow  from  this  that  it  is  the  impera- 
tive duty  of  a  magistrate  to  issue  his  war- 
rant of  ejectment  in  all  cases  where  the  par- 
ty in  possession  fails  within  five  days  to 
satisfy  him  that  he  has  a  bona  fide  color  of 
claim,  and  to  execute  the  bond.  If  the  de- 
fendant In  possession  does  not  see  fit  to  avail 
himself  of  the  privilege  of  executing  the 
bond  within  five  days  after  notice  to  quit, 
and  thereby  preventing  the  warrant  of  eject- 
ment, but  should  appear  and  demand  a  hear- 
ing as  to  whether  the  case  is  one  falling 
within  the  statute,  it  is  the  duty  of  the 
magistrate  to  accord  such  hearing,  and  it 
would  then  be  incumbent  on  plaintiff  to 
show,  at  least  prima  facie,  that  he  is  owner 
of  the  premises,  and  that  defendant  is  a 
trespasser,  otherwise  we  see  very  littie  use 
or  meaning  in  the  provisions  of  section -2974, 
which  is  as  follows:  •'Either  party  to  these 
proceedings  shall  have  the  right  to  appeal. 
The  magistrate  shall  not  Issue  his  warrant 
until  the  expiration  of  five  days  after  he  an- 
nounces his  decision,  and  in  the  meantime 
the  defendant  may  apply  for  an  injunction, 
as  in  other  cases,  restraining  the  execution 
of  such  warrant  pending  the  determination 
of  hlB  appeal  by  the  circuit  court"     This 


shows  tliat  the  magistrate  cannot  issue  his 
warrant  of  ejectment  until  after  he  has 
made  his  decision  on  the  question  presented, 
and  that  the  party  in  possession  has  the 
right  of  appeal  from  such  decision.  Under 
this  view  of  the  law  and  the  undisputed 
have  been  refused. 

The  Judgment  of  the  clrcAlt  court  is  re- 
facts,  the  application  for  mandamus  should 
versed,  and  the  petition  dismissed. 


(71  S.  C  175) 

LOGAN  et  al.  t.  GASSIDY  et  aL 

(Supreme  Ck>urt  of  South  Carolina.    March  17, 

1905.) 

WILLS— CONSTBUOTION—ISSUB-rCODICHr-EF- 
FBCT— BEVOGATIOn  OF  CLAUSS  IN  WILL. 

1.  In  a  bequest  "to  the  issue  of  my  sister 
M."  and  their  heirs,  the  word  "issue"  is  used 
to  denote  children. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  WUls,  §§  1087-loSd.] 

2.  Testator,  by  the  tenth  item  of  bis  will,  pro- 
vided that  on  the  death  of  his  wife  his  execu- 
tors should  sell  the  property  given  to  her  for 
life,  and  divide  the  proceieds  and  any  residue  of 
the  property  then  disposed  of  as  provided  by 
item  9,  which  provided  for  a  distribution  of  any 
surplus  among  legatees  therein  before  named. 
A  codicil  thereafter  executed  revoked  legaciei 
to  a  brother  and  sister  of  testator,  and,  instead 
thereof,  gave  them  annuities,  which  he  charged 
upon  certain  real  estate,  though  he  did  not  in 
such  codicil  declare  a  revocation  of  the  tenth 
item  of  his  will.  He  then  made  certain  other 
devises,  and  finally  declared,  "and  all  the  residnt 
of  mv  estate  I  give,  devise,  and  bequeath  In  two 
equal  shares*' — one  to  his  brother,  and  the  other 
to  the  issue  of  his  sister.  Held  that,  prior  to 
the  execution  of  the  codicil,  item  10  appropri- 
ated the  remainder  of  the  life  estate  after  the 
death  of  the  widow,  and  also  any  residue  of 
his  property  not  then  disposed  of,  and,  where 
testator  directed  such  remainder  to  be  convert- 
ed into  money  and  divided,  it  showed  an  intmt 
merely  to  give  to  these  legatees  the  entire  resid- 
uary estate,  so  that  the  tenth  item  waa  simply 
a  direction  to  convert  the  proper^  of  the  fife 
estate  into  money  and  distribute  it,  whidi  dis- 
position was  inconsistent  with  a  later  disposi- 
tion of  the  residue  by  the  codicil,  and  therefore 
was  revoked  so  far  as  it  appropriated  tiie  re- 
mainder after  the  life  estate  and  the  other  por- 
tion of  the  residue. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Watts,  Judge. 

Action  by  Louisa  D.  Logan,  Edward  Elir- 
lich,  and  T.  H.  Meighan,  executors  of  Charles 
Logan,  against  Peter  Cassidy  and  others. 
From  the  circuit  decree,  defendants  Charles 
Logan  and  Jennie  Logan  appeal.    Affirmed. 

Andrew  Crawford,  Samuel  B.  King,  and 
Jule  F.  Bromer,  for  appellants.  Shand  & 
Shand  and  Abney  &  Thomson,  for  respond- 
ents. 


POPE,  a  J.  This  Is  an  action  brought  by 
the  executors  of  Charles  Logan,  deceased, 
praying  the  construction  of  the  will  and 
codicils  of  testator  In  sundry  particulars. 
All  parties  named  in  the  will  and  codicils 
have  been  made  parties,  except  those  to 
whom  were  bequeathed  purely  pecuniary  leg- 
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acles.  The  following  is  a  copy  of  the  com- 
plaint (omitting  the  caption): 

"(1)  That  Oharles  Logan,  late  of  the  city 
of  Columbia,  in  the  county  and  state  afore- 
said, died  on  the  29th  day  of  November,  1903, 
seised  and  possessed  of  a  considerable  es- 
tate, real  and  personal,  and  leaving  of  force 
a  last  will  and  testament,  with  three  codicils 
thereto,  a  copy  of  which  will  and  codicils  is 
hereto  attached  as  Exhibit  A,  and  made  a 
part  of  this  complaint 

"(2)  That  by  said  will  and  codicils  Louisa 
D.  Logan,  Edward  Bhrlich,  T.  H.  Meighan, 
and  Jennie  Logan  were  nominated  and  ap- 
pointed as  executors  thereof,  of  whom  the 
plaintiffs,  Louisa  D.  Logan,  Edward  Ehrlich, 
and  T.  H.  Meighan,  alone  have  qualified  and 
received  letters  testamentary. 

"(3)  That  all  the  legatees  and  devisees  un- 
der said  will  and  codicils,  interested  in  the 
questions  raised  by  this  complaint,  are  named 
as  defendants  to  this  action;  the  issue  of 
the  defendants  Peter,  James,  Charles,  John, 
and  Patrick  Cassidy,  if  any,  being  unknown 
to  plaintiffs. 

"(4)  That  estate  of  testator  is  very  large, 
probably  exceeding  in  value  the  sum  of  one 
hundred  and  fifty  thousand  dollars,  and  as 
to  several  matters — some  by  reason  of  the 
wording  of  will  and  codicils,  and  some  by 
reason  of  extrinsic  facts — the  plaintiffs,  as 
executors,  are  in  doubt  as  to  their  duties, 
and  for  the  protection  of  themselves  as  trus- 
tees; and,  for  the  benefit  of  the  several  ben- 
eficiaries, the  plaintiffs  ask  the  direction,  in- 
struction, and  Judgment  of  the  court  as  to 
the  duties  of  the  executors,  and  the  rights 
of  the  several  parties  defendant,  in  the  par- 
ticulars mentioned  in  the  succeeding  para- 
graphs of  this  complaint,  and  as  to  all  other 
matters  arising  in  the  construction  of  said 
will. 

"(5)  In  item  2  of  the  will  the  executors 
are  directed  to  pay  to  the  widow,  during  the 
term  of  her  natural  life,  the  annual  or  semi- 
annual interest,  as  the  case  may  be,  upon 
twenty-five  thousand  dollars  in  bonds,  se- 
lected from  such  bonds  as  he  might  die  pos- 
sessed of.  By  the  first  codicil,  dated  16th 
June,  1899,  'fifty*  was  substituted  for  *twen- 
ty-five,'  as  stated  in  the  will.  Since  the 
death  of  testator,  his  widow  has  selected, 
"With  the  concurrence  of  the  executors,  as 
these  fifty  thousand  dollars  in  bonds,  32 
Georgia  Raih'oad  &  Banking  Company's 
bonds,  10  Charlotte,  Columbia  &  Augusta 
Railroad  bonds,  8  certificates  of  South  Caro- 
lina registered  stock — all  for  one  thousand 
dollars  each.  The  interest  is  payable  on 
these  bonds  as  follows:  On  the  Georgia 
Railroad  &  Banking  Company's  bonds  and 
the  South  Carolina  Registered  stock,  in  Janu- 
ary and  July  of  every  year;  and  on  the 
Charlotte,  Columbia  &  Augusta  Railroad  Com- 
pany's bonds,  in  April  and  October  of  evdry 
year.  And  plaintiffs  ask  the  instruction  of 
this  court  whether  the  widow  Is  entitled  to 
receive  the  interest  on  these  bonds  when  and 


as  paid,  or  should  she  be  paid  the  rate  of 
interest  called  for  by  these  securities,  reckon- 
ing only  from  the  death  of  testator? 

"(6)  Does  the  tenth  item  of  the  will  dis- 
pose of  any  more  of  the  testator's  estate 
than  the  property,  the  life  estate  in  which 
will  fall  in  at  the  widow's  death?  And  how 
and  to  whom  and  in  what  shares  is  the  prop- 
erty covered  by  this  tenth  item  to  be  paid? 
And  is  this  whole  tenth  item  revojsed  by  the 
provisions  of  the  latest  codicil,  dated  23d 
June,  1903?  These  are  the  questions  as  to 
which  the  plaintiffs  are  in  doubt,  and  they 
ask  the  construction  and  direction  of  the 
court. 

'*(7)  Does  the  word  Issue,'  as  used  in  the 
eighth  item  of  the  will,  bequeath  five  thou- 
sand dollars  to  the  children  of  Mary  Cassldy 
(here  called  Cassady)  living  at  her  death,  the 
children  of  a  deceased  parent  taking  its  pa- 
rent's part,  or  does  it  give  said  legacy  to  all 
the  issue  of  Mary  Cassldy  per  capita?  And 
in  what  sense  is  the  word  'issue'  here  used? 
In  this  matter  the  plaintiffs  ask  the  constiTic- 
tion  and  direction  of  the  court 

<*(8)  In  the  latest  codicil,  of  June,  1903,  the 
will  gives  to  the  city  of  Columbia,  which  is  a 
municipal  corporation  of  this  state,  four  acres 
of  land  in  said  codicil  described,  after  the 
death  of  his  widow.  Does  the  widow  take 
a  life  estate  in  said  four  acres,  and,  if  not, 
who  does?  As  to  this  the  plaintiffs  ask  the  • 
direction  of  the  court 

"(9)  Shortly  after  the  death  of  testator, 
Louisa  D.  Logan  claimed  to  be  the  owner 
and  holder  of  eight  bonds  of  the  Southern 
Railroad  Company,  and  twelve  bonds  of  the 
city  of  Columbia,  for  $1,000  each,  aggregat- 
ing twenty  thousand  dollars,  face  value,  and 
presented  the  evidence  of  her  ownership;  but 
the  plaintiffs  feel  that  this  matter  should  be 
adjudicated  by  the  court  and  they  ask  that 
the  evidence  as  to  this  claim  be  taken  in  this 
action,  and  the  order  of  the  court  taken 
thereon. 

"(10)  Since  the  death  of  testator  a  claim 
has  been  presented  in  behalf  of  a  street  of 
fifty  feet  In  width  on  the  eastern  border  of  a 
tract  of  land  belonging  to  testator,  known  as 
the  Tlace  Course  Tract'  of  which  there  is  no 
record  evidence,  and  the  plaintiffs  do  not  feel 
Justified  in  yielding  the  demand  unless  au- 
thorized so  to  do,  as  to  which  they  ask  the 
instruction  of  the  court 

"(11)  The  will,  in  its  fourth  item,  dhrects 
the  executors  as  soon  as  In  their  Judgment 
advisable  and  practicable  to  sell  all  the  re- 
mainder of  my  real  and  personal  assets,' 
which  they  desire  to  do;  but  Louisa  D.  Lo- 
gan, the  widow,  claims  that  she  is  entitled 
to  dower  in  all  of  the  real  estate  of  which 
her  husband,  the  testator,  was  seised  during 
coverture,  exclusive  of  so  much  of  said  real 
estate  as  was  given  to  her  for  life,  and  so 
long  as  this  claim  is  pending  the  sales  di- 
rected by  the  will  cannot  be  made  to  ad- 
vantage; and  the  plaintiffs  ask  the  court  to 
instruct  them  whether  the  widow  is  entitled 
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to  dower,  and  what  her  dower  rights  are, 
under  the  terms  of  the  will  and  codicils  ot 
the  testator,  and,  if  she  be  so  entitled,  that 
she  may  assert  and  establish  her  rights  in 
this  proceeding,  and  such  writs  or  other  pro- 
cesses issue  in  the  case  as  will  determine 
and  adjust  these  rights." 

Here  follows  description  of  lands  owned 
by  testator  at  his  death. 

"Wherefore  plaintiffs  demand  Judgment 
that  the  defendants  to  this  action  be  per- 
mitted by  proper  pleading  on  their  part  to 
raise  issues  as  they  may  be  advised  as  to  all 
the  matters  hereinabove  called  to  the  atten- 
tion of  the  court,  and  that  the  Judgment  of 
the  court  be  rendered  upon  all  the  questions 
and  things  which  the  plaintiffs,  as  executors, 
have  herein  brought  to  the  attention  of  the 
court  In  the  discharge  of  their  -trust,  and  of 
all  other  matters  arising  in  the  construction 
of  said  will,  and  that  the  costs  of  this  pro- 
ceeding be  paid  out  of  the  estate." 

Exhibit  A,  containing  a  copy  of  the  will 
and  three  codicils,  is  as  follows: 

''State  of  South  Carolina,  County  of  Rich- 
land.   In  the  name  of  God,  Amen. 

"I,  Charles  Logan,  of  the  city  of  Columbia, 
in  the  State  and  county  aforesaid,  bearing  in 
mind  the  uncertainty  of  life,  do  now  make 
and  ordain  this  as  my  last  will  and  testa- 
ment: 

"That  is  to  say:  I  make  the  following 
disposition  of  my  estate,  to  take  effect  upon 
my  death: 

"Item  First  I  devise  to  my  wife,  Louisa 
D.  Logan,  all  my  real  estate  situate  on  the 
comer  of  Assembly  and  Senate  streets,  of 
the  city  of  Columbia,  of  this  State  and  coun- 
ty aforesaid,  being  lot  containing  in  the  ag- 
gregate one  and  one-fourth  acres,  more  or 
less,  together  with  all  the  buildings  and  im- 
provements thereon,  for  her  to  have  and  to 
hold  during  the  term  of  her  natural  life. 

"Item  Second.  I  give  and  bequeath  to  my 
said  wife  all  the  household  and  kitchen  fur- 
niture, ornaments,  books,  provisions  and  fix- 
tures in  or  upon  the  real  estate  mentioned  In 
Item  First,  for  her  use  and  benefit  during 
the  term  of  her  natural  life;  and  I  direct 
that  my  executors  do  pay  her  during  the 
term  of  her  natural  life  the  annual  or  semi- 
annual interest,  as  the  case  may  be,  upon 
twenty-five  thousand  dollars  In  bonds,  se- 
lected from  such  bonds  as  I  may  die  pos- 
sessed of,  or  In  such  bonids  as  my  executors 
may  purchase  for  the  purpose;  or  replace 
upon  the  maturity  of  any  of  the  aforesaid 
bonds. 

"Item  Third.  In  case  of  a  deficiency  of 
assets  to  provide  the  foregoing  legacies  to 
my  wife,  and  those  hereafter  specified,  there 
shall  be  no  abatement  of  the  legacies  to  my 
wife. 

"Item  Fourth.  I  direct  my  executors,  as 
soon  as  in  their  Judgment  advisable  and  prac- 
ticable, to  sell  all  the  remainder  of  my  real 
and  personal  estate,  and  collect  and  convert 
into  cash  all  my  other  assets,  and  after  pay- 


ment of  expenses  of  administration,  of  any 
debts  I  may  owe,  and  expending  under  the 
direction  of  my  wife,  fifteen  hundred  dollars, 
for  an  appropriate  monument  over  my  body, 
they  shall  distribute  the  net  balance  as  fol- 
lows, to  wit:  in  payment  of  the  following 
legacies: 

"Item  Fifth.  I  give  and  bequeath  fifteen 
thousand  dollars  to  my  nephew,  Charles  Lo- 
gan, and  fifteen  thousand  dollars  to  my  nlece^ 
Jennie  Logan,  both  of  Chicago,  or,  If  either 
be  dead,  without  issue  then  living,  the  whole 
to  the  survivor,  and  if  survived  by  issue,  then 
such  issue  to  represent  the  deceased  purent 

"Item  Sixth.  I  give  and  bequeath  to  James 
Graham,  fifteen  thousand  dollars,  and  the 
farm  he  now  occ1^)ies,  discharged  of  all  in- 
debtedness to  me;  and  five  thousand  dollars 
to  his  sister,  Sarah  Gormley  (who  now  lives 
In  Meecargagh,  near  Castlederg  of  County 
Tyrone,  Ireland) ;  or  if  either  be  dead  with- 
out issue,  then  living,  the  whole  to  the  sur- 
vivor ;  and  if  survived  by  issue,  then  such  is- 
sue to  represent  the  deceased  par^t 

"Item  Seventh.  I  give  and  bequeath  to 
my  brother,  James  Logue,  of  Meencargagh, 
near  Castlederg,  County  Tyrone,  Ireland,  five 
thousand  dollars,  to  him  and  his  heirs  for- 
ever. 

"Item  Eighth.  I  give  and  bequeath  to  the 
issue  of  my  sister,  Mary  Cassidy,  of  the  same 
place  last  mentioned,  and  their  heirs  forev- 
er, five  thousand  dollars. 

"Item  Ninth.  In  case  any  of  the  foregoing 
legatees  be  dead,  leaving  issue  him  or  h^ 
surviving,  then  such  issue  shall  represent  the 
deceased  parent;  and  in  case  any  one  of 
the  above  legacies  cannot  be  given  on  account 
of  the  legatee  or  legatees  being  dead  without 
issue,  then  such  part  shall  be  equally  divided 
between  the  other  legatees  hereinbefore  nam- 
ed, so  that  there  shall  be  no  lapse  of  legacy 
In  event  of  a  single  legatee  or  issue  of  a  sin- 
gle legatee  being  in  esse. 

"Item  Tenth.  Upon  the  death  of  my  wife, 
my  executors  shall  sell  the  houses  and  lots, 
and  bonds  and  other  personal  property  given 
her  for  life,  and  divide  the  proceeds  and 
any  residue  of  my  property  not  then  disposed 
of,  as  provided  in  Item  Ninth. 

"Item  Eleventh.  I  nominate  and  appoint  as 
my  executors  to  execute  this  my  last  will  and 
testament,  my  wife,  Louisa  D.  Logan,  James 
H.  Rion,  Esquire,  of  Wlnnsboro,  in  the  State 
aforesaid,  Frank  Ehrllch  and  James  C  Gra- 
ham, of  Columbia,  in  said  State. 

"Item  Twelfth.  I  give  to  my  nephew, 
Charles  Graham,  the  sum  of  five  dollars. 

"Item  Thirteentli.  Should  any  one  herein 
named  endeavor  to  set  aside  this  will,  or  any 
item  thereof,  or  in  any  wise  endeavor  to 
prevent  its  execution  according  to  my  inten- 
tion herein  expressed,  then  the  provision 
made  for  him  or  her  shall  be  disposed  of  as 
would  be  done  according  to  this  will  were 
he  or  she  then  dead  without  issue  him  or  her 
surviving. 
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"Executed  on  the  twenty-ninth  day  of  July, 
In  tbe  year  of  our  Lord  one  tbouaand  eight 
hundred  and  eighty-tfix.    Charles  Logan. 

""Signed  by  Charles  Logan  as  his  last  will 
In  our  presence ;  we  three  attested  hereto  at 
his  request  and  in  his  presence,  and  signing 
liefore  each  other. 

''Witness:  G.  Stork,  John  C.  Friday,  Sam- 
uel D.  Friday." 

"The  State  of  South  Carolina.  I,  Charles 
Logan,  of  the  city  of  Columbia,  in  the  State 
aforesaid,  do  make,  publish  and  declare  this 
codicil  to  *my  last  will  and  testament,  which 
bears  the  date,  July  29, 1880,  and  was  execut- 
ed by  me  in  the  presence  of  O.  Stork,  John  O. 
Friday  and  Samuel  D.  Friday,  as  witnesses: 

**Item  1.  I  revoke  so  much  of  the  Sixth 
Item  of  said  will  as  glTes  to  James  Graham 
a  legacy  of  fifteen  thousand  dollars  and  a 
devise  of  the  farm  occupied  by  him,  and  so 
much  of  said  item  as  discharged  him  from 
all  indebtedness  to  me ;  and  I  further  direct 
if  Sarah  Qormley,  mentioned  in  said  Sixth 
Item,  be  dead  without  issue  then  living,  the 
said  legacy  to  her  shall  not  pass  as  in  said 
item  provided,  but  shall  go  to  the  sai/l 
Charles  Logan  and  Jennie  Logan,  of  Chicago, 
share  and  share  alike,  but  if  Sarah  Gormley 
be  survived  by  issue,  such  issue  shall  repre- 
sent Sarah  Gormley,  deceased. 

*"Item  2.  I  declare  and  direct  that  the  said 
James  Graham  shall  be  excluded  from  all  in- 
terest and  benefit  under  the  provisions  of  the 
Ninth  and  Tenth  Items  of  this  will,  my  in- 
tention being  that  he  shall  receive  no  part  of 
my  estate,  either  directly  or  immediately  or 
as  a  remainderman. 

"Item  8.  I  revoke  the  appointment  of 
James  C.  Graham,  as  one  of  the  executors  of 
my  win. 

"In  witness  whereof,  I  have  hereunto  sign- 
ed my  name  this  twenty-sixth  day  of  July,  in 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-three.    Chas.  Logan. 

"Signed,  published  and  declared  by  Charles 
Logan  as  and  for  a  codicil  to  his  last  will 
and  testament,  in  our  presence — ^who,  in  his 
presence  and  at  his  request  and  in  the  pres- 
ence of  each  other,  have  hereunto  subscribed 
our  names  as  witnesses  to  its  due  execution 
this  2eth  July,  1893.  Wm.  J.  Cathcart,  Rob- 
ert Moorman,  Robert  W.  Shand." 

"The  State  of  South  Carolina.  I,  Charles 
Logan,  of  the  city  of  Columbia,  in  the  State 
aforesaid,  do  make,  publish  and  declare  this 
second  codicil  to  my  will  of  July  29,  1886, 
and  its  first  codicil  of  July  26,  1893. 

"(1)  I  direct  that  the  words  twenty-five* 
in  the  Second  Item  of  said  will,  be  stricken 
out  and  the  word  'fifty'  be  substituted  there- 
for, so  that  fifty  thousand  dollars  in  bonds, 
as  a  fund  for  producing  income  for  my  wife, 
be  set  apart  as  directed. 

"(2)  1  direct  that  every  provision  made  for 
my  said  wife  by  the  will  or  either  of  the  two 
codicils  shall  be  forfeited  by  her,  and  cease 
and  determine  upon  her  remarriage  after  my 


death — ^all  of  said  provisions  being  intended 
for  her  during  widowhood  only,  and  to  de- 
termine at  her  remarriage  or  death,  which 
ever  event  may  occur. 

"(3)  Instead  of  the  executors  named  in 
said  will  as  modified  by  the  first  codicil 
thereto,  I  nominate,  constitute  and  appoint 
my  wife,  Louisa  D.  Logan,  my  niece  Jennie 
Logan,  of  Chicago,  and  my  friend,  Edward 
Bhrlich,  of  Columbia,  S.  C,  to  be  the  execu- 
tors of  my  will  and  codicils. 

"In  witness  whereof,  I  have  hereunto  sign- 
ed my  name  this  16th  day  of  June,  1899,  in 
the  presence  of  my  three  witnesses.  Charles 
Logan. 

"Signed,  published  and  declared  by  Charles 
Logan  as  and  for  a  second  codicil  to  his  will, 
in  our  presence,  who,  in  his  presence  and 
at  his  request  and  in  the  presence  ht  each 
other,  have  subscribed  our  names  as  wit- 
nesses, this  16th  June,  1899.  Robert  W. 
Shand,  G.  B.  Shand,  R.  B.  Herbert" 

"The  State  of  South  Carolina.  I,  Charles 
Logan,  of  the  city  of  Columbia,  in  the  State 
aforesaid,  do  make,  publish  and  declare  this 
instrument  of  writing  to  be  a  third  codicil 
to  my  wUl  of  29th  July,  1886,  the  first  codicU 
being  dated  26th  July,  1893,  and  the  second 
June  16,  1899. 

"(1)  I  revoke  the  Fifth  Item  of  said  will, 
and  Instead  thereof  I  direct  my  executors  to 
pay  to  my  nephew,  Charles  Logan,  and  to 
my  niece,  Jennie  Logan,  both  of  Chicago,  the 
sum  of  five  hundred  dollars  to  each  of  them 
annually,  for  and  during  the  term  of  his  and 
her  natural  life,  respectively.  I  direct  that 
these  two  annuities  be  a  charge  upon  the 
income  to  be  derived  from  my  three  houses 
on  the  north  side  of  Blandlng  street,  between 
Main  and  Sumter  streets,  in  the  city  of  Co- 
lumbia, S.  C,  and  that  no  sale  be  made  ot 
these  three  houses  until  after  the  death  of 
my  said  nephew  and  niece. 

"(2)  I  give  and  bequeath  to  "The  dty  of 
Columbia,'  a  municipal  corporation  of  the 
State  of  South  Carolina,  the  sum  of  nine 
thousand  (9,000)  dollars,  in  trust  to  divest 
(invest)  the  same  and  use  the  income  there- 
from, as  in  their  judgment  deems  best,  in 
enforcing  within  the  corporate  limits  of 
said  city  the  laws  of  the  State  and  the  Ordi- 
nances of  said  city  in  relation  to  cruelty  to 
animals.  If  'The  City  of  Columbia'  refuses 
or  falls  within  a  reasonable  time  to  accept 
the  trust  hereby  imposed  upon  It,  then  the 
said  sum  of  nine  thousand  dollars  shall  pass 
as  a  portion  of  my  residuary  estate. 

"(3)  I  give  and  devise  unto  and  to  the  use 
of  the  said  The  City  of  Columbia,'  and  its 
successors,  after  the  death  of  my  wife,  four 
(4)  acres  of  my  race  course  tract  of  land  on 
Elmwood  avenue,  in  the  city  of  Columbia, 
the  said  four  acres  to  be  so  laid  off  as  to 
be  bounded  north  by  the  present  northern 
boundary  line  of  said  city,  east  by  W.  A. 
Clark,  south  by  said  Blmwood  avenue,  and 
west  by  a  straight  line  drawn  at  right  an- 
gles from  Elmwood  avenue  to  the  northern 
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boundary  line  of  the  city,  In  trust,  neverthe- 
less, that  'The  City  of  Columbia'  and  its  suc- 
cessors will  devote  the  same  to  the  follow- 
ing uses  and  purposes  exclusively,  that  is  to 
say:  the  said  devised  four  acres  on  ESmwood 
avenue  shall  be  used  for  a  public  school  as 
hereinafter  provided  for,  and  for  school 
grounds  appurtenant  thereto,  upon  which 
four  acres  'The  City  of  Columbia'  shall  erect, 
or  cause  to  be  erected,  within  three  years 
after  my  wife's  death  (or,  if  she  predecease 
me,  then  within  three  years  after  my  death), 
a  proper  building  for  a  public  school,  ele- 
mentary or  high,  to  be  named  'Logan  School* 
or  Tx>gan  EQgh  School,'  as  the  case  may  be, 
and  shall  cause  within  the  same  time,  a 
school  with  teachers  to  be  opened  therein 
for  punils,  which  shall  be  free  and  open 
without  charge  to  white  children  of  said  city, 
under  the  laws  and  regulations  governing 
the  free  public  schools  of  said  city,  and  to 
which  other  white  children  may  be  admitted 
upon  such  terms  as  may  be  prescribed  by 
the  proper  authorities  of  said  school. 

"(4)  I  give  and  bequeath  to  'The  City  of 
Columbia,'  after  the  death  of  my  wife,  the 
sum  of  forty  thousand  (40,000)  dollars.  In 
trust  to  expend  the  same  in  erecting  or  caus- 
ing to  be  erected  on  the  land  devised  In  Item 
8  of  this  codicil  the  said  'Logan  School'  or 
'Logan  High  School.' 

"(5)  If  The  City  of  Columbia'  and  Its  suc- 
cessors shall  fail  to  accept  said  trusts  and 
cause  said  school  building  to  be  erected  with- 
in the  time  above  limited,  or  fall  to  give  to 
the  school  the  name  above  named,  or  shall 
at  any  time  hereafter  change  said  name,  or 
divert  said  property  to  other  uses,  or  cease 
to  maintain  said  school  and  to  use  the  land 
and  building  so  erected  for  the  purposes  here- 
inabove specified,  the  property  devised  and 
bequeathed  In  Item  8  and  4  of  this  codicil 
shall  revert  to  my  estate  and  pass  as  a  part 
of  the  residue. 

"(6)  I  appoint  T.  H.  Meighan  to  be  one  of 
the  executors  of  my  will  and  codicils  in  ad- 
dition to  those  named  In  Item  3  of  the  codicil 
dated  June  16,  1889. 

"(7)  I  direct  my  executors  to  keep  fully  In- 
sured during  the  term  of  their  trust,  the 
three  houses  on  Blanding  street  mentioned  In 
Item  1  of  this  codicil,  and  to  restore  such  as 
may  be  destroyed  on  injured. 

"(8)  Out  of  the  residue  and  rest  of  my  es- 
tate, I  direct  the  following  legacies  to  be 
paid:  to  Saint  Peter's  Roman  Catholic 
Church  of  Columbia,  S.  0.,  to  the  Columbia 
Hospital  of  Columbia,  S.  C,  to  Dick  Keenan, 
of  Columbia,  S.  C,  and  to  Mrs.  Mary  Bras- 
line,  of  New  York,  five  thousand  dollars, 
each;  to  the  two  daughters  of  said  Mrs. 
Mary  Brasllne,  twenty-five  hundred  dollars, 
each;  to  George  Keenan,  Thomas  Boyne, 
Mrs.  B.  H.  Boyne,  Mrs.  Sarah  Alexander, 
and  my  nephew  Charley  Graham,  all  of  Co- 
lumbia, S.  C,  one  thousand  dollars  each. 
And  all  the  residue  of  my  estate  I  give,  de- 
vise and  bequeath  in  two  equal  shares— one 


share  to  my  brother  James  Logan,  or  If  he 
be  dead  to  his  Issue  living  at  the  time  oi 
my  death,  per  stirpes,  and  one  share  to  the 
Issue  of  my  sister  Mary  Cassldy,  per  stirpes, 
living  at  the  time  of  my  death. 

"Signed  and  executed  at  Columbia,  8.  Cn 
this  twenty-third  day  of  June,  A.  D.  1003. 

"Charles  Logan." 

"Signed,  published  and  declared  by  Charles 
Logan,  of  Columbia,  8.  C,  as  and  for  a  third 
codicil  to  his  will.  In  our  presence,  who,  In 
his  presence  and  at  his  request,  and  In  the 
presence  of  each  other,  have  hereunto  sub- 
scribed our  names  as  witnesses,  this  23d 
June,  1908.  Robert  W.  Shand,  B.  N.  Chls- 
olm,  Jr.,  W.  M.  Shand." 

The  cause  came  on  to  be  beard  before  his 
honor  Judge  Watts,  and  the  following  decree 
was  rendered  by  him: 

"This  Is  an  action  brought  by  the  ex- 
ecutors of  Charles  Logan,  deceased,  praying 
the  construction  of  the  will  and  codicils  of 
testator  in  sundry  particulars.  All  parties 
named  in  the  will  and  codicils  have  been 
made  parties,  except  those  to  whom  were  be- 
queathed purely  pecuniary  legacies. 

"The  matters  referred  to  In  paragraphs  6, 
8»  9  and  11  of  the  complaint  have  already 
been  passed  upon  in  my  decretal  order  of 
July  22d  last 

"In  answer  to  the  request  f6r  Instractlons 
contained  In  paragraph  7  of  the  complaint, 
I  hold  that  the  word  issue,'  in  the  eighth 
item  of  the  will,  was  used  to  denote  'chil- 
dren.' This  is  made  so  to  appear  by  the  lan- 
guage used  as  to  these  same  issues  in  the 
next  succeeding  Item. 

"In  connection  with  the  tenth  paragraph 
of  the  complaint,  and  under  the  prayer  for 
relief,  it  is  (ordered,  adjudged,  and  decreed, 
with  the  assent  of  all  parties  before  me,  that 
the  four  acres  therein  devised  be  so  laid  off 
as  to  be  bounded  north  by  northern  bonndary 
of  the  city  of  Columbia,  south  by  Slmwood 
avenue,  east  by  a  street  of  sixty  fleet  lo 
width,  separating  it  from  lands  now  or  for- 
merly of  W.  A.  Claik,  and  west  by  a  line 
drawn  parallel  to  its  eastern  line.  This 
change  in  the  boundaries  as  directed  by  the 
last  codicil  is  made  because  all  counsel  agree 
that  the  boundaries  named  by  testator  will 
not  embrace  so  much  as  four  acres.  It  is 
further  ordered  and  decreed  that  the  quali- 
fied executors  do  execute  and  deliver  to  the 
Bichland  Beal  Estate  Company  a  deed  grant- 
ing to  that  company,  its  successors  and  as- 
signs, a  right  of  way  thirty  feet  in  width 
along  the  eastern  boundary  of  Charles  Lo- 
gan's race  course  tract,  in  consideration  of  a 
deed  from  said  company  whereby  it  will 
grant  a  rlglit  of  way  of  equal  width  over 
their  land  east  of  and  adjoining  said  race 
course  tract,  so  as  thereby  to  create  a  street 
sixty  feet  in  width,  and  also  releasing  said 
estate  from  any  claim  to  any  other  right  of 
way  across  said  race  course  tract. 

"The  remaining  and  most  important  mat- 
ter for   consideration  is  suggested  by   the 
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sixth    paragraph    of    the    compIaiBt,    which 
reads  as  foliows: 

"  'Does  the  tenth  item  of  the  will  dispose 
of  any  more  of  the  testator's  estate  than  the 
property,  the  life  estate  in  which  will  fall 
in  at  the  widow's  death?  And  how  and  to 
whom  and  in  what  shares  is  the  property 
covered  by  this  tenth  item  to  be  paid?  And 
is  this  whole  tenth  item  revoked  by  the  pro- 
visions of  the  latest  codicil,  dated  23d  June, 
1903?  These  are  the  questions  as  to  which 
the  plaintiffs  are  in  doubt,  and  they  ask  the 
construction  and  direction  of  the  court* 

"In  the  interpretation  of  a  will  and  codi- 
cils, both  must  be  read  together  as  a  whole; 
Imt  the  codicil,  being  the  later  expression  afi 
testator's  intention,  revokes  whatever  there 
is  in  the  will  inconsistent  with  the  provi- 
sions of  the  codicil.  And  In  the  conBtnI^- 
tion  of  these  Instruments,  intention  is  said 
to  be  the  pole  star  to  guide  us.  Or  as  is  said 
in  Simons  v.  Bryce,  10  S.  C.  363:  *The  coh- 
trolling  rule  in  the  construction  of  a  will  Is 
the  intention  of  the  testator.  Hence,  if  we 
can  discover  from  the  language  of  testator 
what  his  intention  was,  we  must  construe 
the  will  in  accordance  with  such  intention, 
provided  the  same  Is  not  in  violation  of  law.' 
To  reach  a  proper  conclusion  as  to  testator's 
intention,  each  and  every  part  of  will  and 
codicils  must  be  considered. 

"With  this  in  mind,  there  is  no  difficulty 
in  reaching  the  conclusion  that,  by  the  orig- 
inal will,  testator  gave  to  his  widow  for  life 
his  home  place,  with  its  furniture  and  ap- 
pointments, and  $25,000  in  bonds,  and  that  to 
this  extent  she  was  made  a  preferred  devisee 
and  legatee;  that  the  remainder  of  his  prop- 
erty was  to  be  sold  by  his  executors,  and 
that,  out  of  the  proceeds  thereof,  $1,500  was 
to  be  expended  for  a  monument;  $15,000 
paid  to  Charles  Logan,  Jennie  Logan,  and 
James  Graham,  each;  $5,000  to  Sarah  Gorm- 
ley;  $5,000  to  James  Logue;  $5,000  to  chil- 
dren of  Mary  Gassidy,  between  them;  and 
$500  to  Charles  Graham — ^to  go,  however,  up- 
on the  death  of  any  of  them,  except  Charles 
Graham,  before  testator,  to  their  issue,  or,  if 
no  issue,  to  the  others  named  in  the  respec- 
tive items  of  the  will.  Upon  the  death  of 
his  wife,  testator  directed  his  executors  to 
'sell  the  houses  and  lots  and  bonds  and  other 
personal  property  given  her  for  life,  and  di- 
vide the  proceeds  and  any  residue  of  my 
property,  not  then  disposed  of,  as  provided 
in  item  0.'  The  first  codicil  simply  took 
away  from  James  Graham  all  interest  what- 
soever in  testator's  estate.  The  second  codi- 
cil increases  the  amount  of  bonds  to  be  set 
aside  as  a  fund  for  producing  income  for  his 
wife  from  $25,000  to  $50,000,  and  declares 
that  every  provision  made  for  his  wife 
should  cease  upon  her  remarriage.  These 
two  codicils  dealt  with  single  points.  The 
third  and  last  codicil  is  as  long  as  the  will, 
and  deals  with  several  matters.  It  revokes 
the  legacies  to  Charles  and  Jennie  Logan, 
and  *instcad  thereof  gives  them  annuities 


wMch  he  charges  upon  certain  real  estate, 
although  he  does  not  in  terms  declare  a 
revocation  of  the  tenth  item  of  his  will.  He 
then  gives  $9,000  to  the  city  of  Columbia  to 
aid  in  the  prevention  of  cruelty  to  animals; 
he  next  devises  four  acres  of  land  to  the  city 
of  Colmnbia,  after  his  wife's  death,  for  school 
purposes;  he  next  biequeaths  to  the  dty  of 
Columbia,  'after  the  death  of  my  wife,'  $40,- 
000  for  school  purposes;  he  then  bequeaths 
$30,000,  in  the  aggregate,  'out  of  the  rest  and 
residue  of  my  estate,'  and  finally  declares, 
'and  all  the  residue  of  my  estate,  I  give,  de- 
vise and  bequeath  in  two  equal  shares'— -one 
to  his  brother  James,  and  the  other  to  the 
issue  of  his  sister  Mary  Qassidy. 

"All  of  these  several  provisions  bear  upon 
the  question  whether  the  codicils  have  re- 
voked the  tenth  item  of  the  will.  It  is  con- 
ceded that  this  tenth  item  of  the  will  has 
been  revoked  as  to  James  Graham  by  the  ex- 
press direction  made  In  the  first  codicil.  It 
is  also  conceded  that  the  disposition  of  'any 
residue  of  my  property  not  then  disposed  of,' 
in  item  10,  has  been  revoked,  not  by  express 
declaration  of  revocation,  but  by  later  incon- 
sistent disposition  of  the  residue  in  the  last 
item  of  the  latest  codicil.  And  it  is  an  un- 
questioned rule  of  law  that  a  codicil  will 
revoke  the  provisions  of  a  will  as  effectually 
by  Inconsistent  direction  as  by  express  dec- 
laration. What  was  the  extent  of  the  estate 
given  by  this  tenth  item  prior  to  the  execu- 
tion of  any  of  the  codicils?  It  appropriated 
the  remainder  of  the  life  estate  after  the 
death  of  the  widow,  and  also  'any  residue  of 
my  property  not  then  disposed  of — ^in  other 
words,  such  remainder  and  all  the  rest  of 
the  residue.  Having  carved  out  a  life  es- 
tate and  provided  for  certain  pecuniary  leg- 
acies, the  residue  of  his  estate  consisted  of 
what  was  not  disposed  of,  to  wit,  the  rest  of 
his  estate.  Including  the  remainder  in  the 
property  to  his  widow  for  life.  When,  there- 
fore, the  testator  directed  such  remainder  to 
be  converted  into  money,  and  the  proceeds 
of  such  remainder  and  any  residue  of  his  es- 
tate to  be  divided  between  certain  legatees, 
he  intended  merely  to  give  to  these  legatees 
his  whole  residuary  estate.  And  the  lan- 
guage used  by  him  clearly  shows  this  intent, 
for  the  enumeration  of  one  or  more  par- 
ticulars of  his  residuary  estate,  followed  by 
a  general  expression  which  would  induds 
all  of  such  particulars  and  all  else  besides, 
manifest  a  purpose  to  dispose  of  the  general 
residue  as  a  whole.  Therefore  the  tenth  item 
of  the  will  was  simply  a  direction  to  convert 
the  property  of  the  life  estate  into  money, 
followed  by  a  general  residuary  clause  be- 
queathing all  of  the  estate  not  disposed  of 
by  other  clauses  of  the  will.  And  this  dis- 
position of  the  residue  by  the  will  is  incon- 
sistent with  the  later  disposition  of  the  resi- 
due by  codicil,  and  therefore  is  revoked,  so 
far  as  said  tenth  item  makes  appropriation 
of  the  remainder  after  the  life  estate  and 
of  the  other  portion  of  the  residue.    This  in- 
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tentlon  of  the  testator  Is  confirmed  by  some 
of  the  proYisions  of  the  codicils.  The  testa- 
tor, by  his  will,  as  amended  by  his  second 
codicil,  g^ves  to  his  executors  $50,000  In 
bonds,  the  income  of  which  is  to  be  paid  to 
her  for  life.  By  his  last  codicil  he  bequeaths 
to  the  city  of  Columbia,  'after  the  death  of 
my  wife,  the  sum  of  $40,000.*  Here,  then, 
we  have  $50,000  to  the  wife  for  life,  and  $40,- 
000  'after  the  death  of  my  wife'  to  another. 
Do  not  these  proyialons  manifest  an  inten- 
tion, clearly  shown  by  the  express  directions 
of  the  testator,  that  the  $40,000  given  to  the 
city  at  a  fixed  future  date  was  to  be  the 
greater  part  of  that  $50,000  which  was  to  be 
taken  away  from  the  widow  at  that  same  fix- 
ed day?  It  would  require  an  express  declara- 
tion to  the  contrary  to  justify  a  decision  that 
the  two  were  Independent  dispositions  of 
different  funds. 

"It  is  true  that  an  estate  by  implication 
will  not  be  raised  in  favor  of  a  person  named 
because  of  a  devise  to  another  after  the 
death  of  such  person,  unless  such  other  be 
the  heir;  and  while  some  authorities  hold 
that  this  principle  is  only  because  an  heir 
is  a  favorite  of  the  law,  and  that  it  does  not 
apply  in  cases  of  personalty,  the  weight  of 
authority  holds  the  rule  applicable  to  cases 
of  bequests  as  well  as  to  cases  of  devises. 
But  where  a  fund  is  given  to  a  legatee  after 
the  death  of  another  to  whom  has  been  given 
for  life  a  fund  of  equal  or  greater  amount, 
the  presumption  is  irresistible  that  the  same 
fund  was  in  the  contemplation  of  the  testa- 
tor. This  furnishes  a  reason — the  only  con- 
ceivable reason — why  the  legacy  to  the  dty 
of  Columbia  was  not  to  be  paid  over  until 
the  widow's  death,  and  explains  why  the 
four  acres  should  not  vest  in  the  city  until 
the  building  fund  was  ready  to  be  paid. 
This  being  so,  we  have  the  tenth  item  of 
the  will  revoked  by  inconsistent  provisions 
as  to  the  residue,  and  as  to  $40,000  of  the 
$50,000  in  bonds  set  aside  for  the  widow's 
lifetime. 

"If  the  remainder  In  the  property  given 
to  Mrs.  Logan  for  life  had  been  disposed  of 
under  item  10  of  the  will,  then  the  question 
would  arise,  into  how  many  shares?  Under 
the  will  standing  alone,  it  would  be  devisable 
into  six  shares.  Graham's  sliare  being  elim- 
inated, it  is  claimed  that  it  would  be  divided 
into  five  shares.  But  it  seems  that  the  re- 
maining five  would  only  take  one-sixth  each, 
and  the  remaining  one-sixth  would  pass  as 
part  of  the  residue  declared  in  the  codicils. 
See  2  Jarm.  Wills  (R.  &  T.)  386;  Brownell 
v.  De  Wolf,  3  Mason,  486,  Fed.  Oas.  No. 
2037;  Coffin  v.  Elliott,  9  Rich.  Eq.  244. 
*  "These  Inconsistencies  of  the  last  codicil 
with  the  tenth  item  of  the  will,  together  with 
the  expressed  disposition  of  Item  8  of  the 
codicil  of  June  23,  1903,.  manifest  an  inten- 
tlon  on  the  part  of  testator  that  the  tenth 
item  of  the  will  should  no  longer  be  opera- 
tive; that  Charles  Logan  and  Jennie  Logan 
should  receive  the  annuity  of  $500  each,  and 
DO  more;  that  Sarah  Gormley  should  receive 
only  what  is  given  her  by  item  6  of  the  will ; 


that  James  Logue  and  the  Issue  of  Biary 
Gassidy  should  rec^ve  the  pecuniary  legadei 
mentioned  in  items  7  and  8  of  the  will,  and 
also  the  residue  of  the  estate  under  Item  8 
of  the  latest  codicil. 

'therefore  It  follows  that  the  estate  not 
set  apart  for  the  widow  for  life,  and  not 
necessary  to  provide  the  annuities  left  after 
payment  of  debts  and  exj^enses,  and  the 
pecuniary  legacies  named  in  the  will,  as 
amended  by  the  codicils,  is  payable  one  equal 
share  to  James  Logue,  and  one  equal  share 
to  the  children  of  Mary  Cassidy;  that  the 
four  acres  of  the  race  coarse  tract,  herein- 
above defined,  and  $40,000  out  of  the  proceeds 
of  the  $50,000  in  bonds,  held  in  trust  for 
Mrs.  Logan  for  life,  and  to  be  converted  into 
money  after  her  death,  should  be  turned 
over  to  the  city  of  Columbia  after  lira.  Lo- 
gan's death,  to  be  held  by  said  city  vnder 
the  provisions  of  the  codicil  of  1903;  and 
that  the  remainder  of  said  life  estate,  at  its 
termination,  converted  into  money,  and  the 
property  retained  by  the  executors  to  pro- 
duce the  annuities  to  Charles  and  Jennie  Lo- 
gan, should  also  be  paid  over  at  their. re- 
spective deaths,  one  equal  moiety  to  said 
James  Logue,  and  equal  moiety  to  the  chil- 
dren of  Mary  Cassidy.  These  are  rights 
which  vested  in  James  Logan  and  in  the 
children  of  Mary  Cassidy  on  the  death  of 
Charles  Logan,  the  testator. 

"Let  the  costs  of  this  case  be  paid  out  of 
the  funds  of  the  estate  in  the  hands  of  the 
execytors,  and  let  the  cause  remain  6n  the 
docket  of  this  court,  with  leave  to  the  par 
ties  to  apply  for  further  directions. 

"R.  O.  Watts, 

"Presiding  Judge. 

"September  17,  1904.'* 

An  appeal  was  taken  therefrom  by  Charles 
Logan  and  Jennie  Logan  on  the  following 
grounds: 

"First  Because  his  honor  holds  that  It  ii 
conceded  that  the  disposition  of  'any  residue 
of  my  property  not  then  disposed  or  In  item 
10,  has  been  revoked  by  later  inconsistent 
disposition  of  the  residue  in  the  last  item  of 
the  latest  codicil;  the  court  having  overlook- 
ed in  this  respect  clause  'c,'  paragraph  3,  of 
the  answer  of  these  appellants,  in  which 
it  is  specifically  claimed  that  the  residuary 
clause  in  item  tenth  of  the  original  will  is 
not  revoked  by  the  third  codicil,  and  that 
these  appellants  are  entitled  to  share  in  the 
residuary  estate. 

"Second.  Because  his  honor  should  have 
held  that  the  dfarection  In  the  tenth  clause 
that  the  proceeds  of  the  real  and  personal 
property  given  to  the  widow  for  life  should 
be  divided  according  to  the  provisions  of  the 
ninth  clause,  which  directs  distribution 
among  all  the  legatees  'heretofore  named.' 
constituted  a  specific  bequest,  as  contradisr 
tlnguished  from  a  residuary  disposition,  to 
the  legatees  named  in  the  items  standlug 
prior  in  position  to  the  ninth  item  of  the 
will,  among  whom  are  these  appellants. 

•<Third.  Because  his  honor  held  that  be- 
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cause  the  testator,  In  the  tenth  danae  in  the 
original  will,  directed  the  remainder  of  tho 
real  and  personal  estate  devised  to  the 
widow,  which  existed  after  carving  there- 
from of  the  life  estate  In  favor  of  the 
widow,  to  go  to  the  same  persons  as  those 
to  whom  he  directed  his  residuary  estate 
Bhonld  go,  an  Inference  may  be  drawn  that 
the  testator  regarded  such  remainder  as  re- 
siduary estate,  whereas  the  court  should  have 
beld  that  the  direction  of  the  testator,  in  said 
Item  tenth,  to  divide  the  proceeds  of  any 
property  given  the  widow  for  life,  and  'any 
residue  of  my  property  not  then  disposed  of,* 
clearly  shows  the  contrary  intent  of  the  tes- 
tator in  this,  to  wit: 

"(a)  The  word  'and,'  occurring  after  the 
word  'proceeds,'  in  the  following  sentence  of 
the  tenth  clause  of  the  original  will,  'my 
executors  shall  sell  the  house  and  loto  and 
bonds  and  other  personal  properly  given  her 
for  life,  and  divide  the  proceeds,  and  any 
residue  of  my  property  not  then  disposed  of,' 
evidences  a  classification  by  the  testator  of 
his  property  into  two  groupr  and  two  forms 
of  dispositions,  the  one  including  the  pro- 
ceeds of  the  property  given  the  widow  for 
life,  which  is  the  property  claimed  by  these 
appellants.  The  other  is  undisposed,  L  a, 
residuary,  estate,  as  manifested  by  limiting 
the  words  ^ny  residue'  by  the  immediately 
following  words,  'not  then  disposed  of.' 

"(b)  His  honor  himself  really  recognizes 
this  distinction  and  classification  in  the  lan- 
guage M  the  decree,  that  'said  tenth  item 
makes  an  appropriation  of  the  remainder 
after  the  life  estate,  and  of  the  other  por- 
tion of  the  residue';  and,  since  his  honor 
recognisses  this  distinction  and  the  fact  of  the 
'appropriation  of  the  remainder  after  the  life 
estate,'  the  decree  is  contradictory  in  ignor- 
ing this  difference,  as  is  done  by  treating  this 
appropriated  property  as  residuary  estate, 
which  never  Includes  'appropriated  estate,' 
but  consists  of  that,  which  is  not  appropriat- 
ed by  the  disposition  of  the  will. 

"Fourth.  His  honor  erred  in  holding  that 
the  enforcement  of  that  portion  of  the  tenth 
clause  of  the  will  which  distributes  amongst 
the  legatees  therein  named  the  proceeds  of 
the  property  given  to  the  widow  for  life  is 
inconsistent  with  the  provisions  of  the  third 
codicil,  because  his  honor  failed  to  take  into 
consideration  the  fact  that  the  estate  com- 
ing to  the  hands  of  the  executors  was  ai>- 
praised  at  at  least  $194,000,  and  the  legacies 
(treating  the  $50,000  given  to  the  widow  as 
a  specific  bequest  to  these  appellants  and  the 
other  original  legatees)  amount  to  but  $160,- 
000,  so  that  both  of  such  intentions  can  be 
given  effect  without  either  of  them  canceling 
the  other. 

"Fifth.  His  honor  should  have  held  that, 
where  a  bequest  is  given  in  clear  language, 
it  cannot  be  revoked  by  implication  nor  by 
any  terms,  excepting  in  terms  as  clear  as 
those  by  which  the  gift  is  created;  and,  since 
the  only  specific  revocation  of  any  part  of 

60  S.B.^51 


the  tenth  clause  of  the  original  will  is  the 
specific  revocation  of  the  right  of  James 
Graham  to  participate  therein,  an  intention 
on  the  part  of  the  testator  must  be  presumed 
to  leave  that  clause  undisturbed  as  to  the 
others  whose  benefits  were  thereby  contem- 
plated. 

"Sixth.  His  honor  erred  in  inferring  from 
the  fact  that  the  $40,000  given  to  the  dtf  of 
Columbia  was  postponed  to  the  death  of  the 
widow  that  the  testator  thereby  showed  an 
intent  that  said  $40,000  should  be  paid  out 
of  the  real  estate,  and  the  $50,000  of  bonds 
given  the  widow  for  life,  because: 

"(a)  His  honor  overlooked  the  true  reason 
for  such  postponement  to  the  widow's  death 
of  the  payment  of  said  legacy,  afforded  by 
the  fact  that  said  $40,000  was  coupled  with 
a  bequest  of  real  estate  for  school  purposes, 
upon  which  the  $40,000  was  to  be  spent;  and 
since  the  widow  was  entitled  to  dower  in- 
terest therein,  which  might  continue  until 
her  death,  said  $40,000  might  remain  idle  un- 
til the  expiration  of  the  dower  estate,  occurs 
ring  by  reason  of  the  widow's  death. 

"(b)  His  honor,  in  inferring  that  the  $40f' 
000  bequest  to  the  city  of  Ck>lumbia  was  to 
be  paid  from  the  proceeds  of  the  sale  of  the 
bonds  given  to  the  widow  for  life,  wholly  ig- 
nores the  fact  that  there  is  no  such  direction 
in  the  will  or  the  codicil  themselves.  His 
honor  erred  in  giving  to  the  fact  that  the 
$40,000  is  payable  at  the  same  time  the  pro- 
ceeds of  the  sale  of  the  property  given  to  the 
widow  for  life  might  be  realised,  an  effect 
which  the  testator  refrained  from  express^ 
ing,  that  the  one  was  to  be  payable  from  the 
other,  because  terms  not  expressed  nor  hint- 
ed at  cannot  be  read  into  a  will  upon  the 
basis  of  mere  coincidence. 

"(c)  His  honor  errs  in  holding  that  the  be- 
quest to  the  widow  for  life  of  bonds  amount^ 
ing  to  $50,000,  and  real  estate  amounting  to 
$10,000  more,  and  the  bequest  to  the  city  of 
Ck>lumbia  of  $40,000  to  be  paid  at  her  death, 
is  the  case  of  'a  fund  given  to  a  legatee  after 
the  death  of  another  to  whom  has  been  given 
for  life  a  fund  of  equal  or  greater  amount,' 
because  the  bequest  to  the  city  of  <3olumbia 
is  not  a  fund,  nor  of  anything  specifically 
distinguishable,  but  is  the  bequest  of  a  sum 
of  money;  neither  are  the  devises  and  be- 
quests to  the  widow  of  real  estate  and  bonds 
a  fund,  but  was  a  bequest  of  specific  person- 
al and  real  property,  the  value  of  which  does 
not  approximate  within  $20,000  the  amount 
given  to  the  city  of  Columbia,  and  made  pay- 
able at  the  widow's  death. 

"(d)  An  inference  of  the  testator's  inten- 
tion to  revoke  a  bequest,  based  upon  the  sup- 
position that  such  an  inference  would  better 
harmonize  with  the  other  provisions  of  the 
win,  cannot  supply  the  absence  of  an  express 
revocation. 

"Seventh.  BUs  honor  should  have  held  that 
there  cannot  be  a  revocation  partly  express- 
ed and  partly  implied;  consequently  the  ex- 
press revocation  in  the  first  item  of  the  third 
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codicil  of  a  part  of  the  benefits  fi^ven  to  these 
appellants  by  the  original  will  (that  is,  $15,- 
000  each)  amount  to  an  affirmance  of  the  oth- 
er provisions  for  their  benefit  not  included 
in  the  revocation  (that  is,  their  rights  under 
the  tenth  clause  of  the  original  will);  and 
the  fact  that  there  is  this  limited  revocation, 
which  is  an  express  revocation  as  distinguish- 
ed from  an  implied  one,  excludes  an  implied 
revocation,  because  of  the  canon  of  construc- 
tion that  an  express  stipulation  and  an  im- 
plied one  cannot  coexist  In  the  same  place. 

**Eighth.  His  honor  errs  where  he  assumes 
for  the  time  being  that  appellant's  conten- 
tion may  be  correct,  and  holds  that  the  one- 
sixth  share  of  James  Graham  would  becolne 
residuary  estate  in  any  event,  and  that  the 
others  would  take  but  one-sixth  each  of  the 
proceeds  of  the  property  given  to  the  widow 
for  life,  because  his  honor  ignores  the  lan- 
guage of  the  ninth  clause,  which  the  tenth 
clause  adopts,  'that  there  shall  be  no  lapse 
of  legacy  in  the  event  of  a  single  legatee  or 
the  issue  of  a  single  legatee  being  In  esse.' 

"Ninth.  His  honor  errs  in  holding  that  a 
residuary  legacy  Is  to  be  construed  liberally 
as  against  prior  testamentary  dispositions, 
whereas  he  should  have  held: 

"(a)  That  a  residuary  clause  is  construed 
with  the  utmost  strictness  as  against  prior 
testamentary  dispositions,  and  will  operate 
only  upon  such  property  as  cannot  be  includ- 
ed under  any  prior  testamentary  disposition. 

"(b)  That  the  peculiar  scheme  of  the  eighth 
item  of  the  third  codicil  shows  that  the  strict- 
est construction  of  a  residuary  clause  was 
present  to  the  mind  of  the  testator,  as  evi- 
denced by  the  fact  that  there  is  $30,000  of 
legacies  charged  upon  the  residuary  estate 
generally,  and  then  follows  the  last  residuary 
clause,  which  is  the  one  in  controversy  hei^ 
«7hich  gives  a  residue  of  the  residuary  es- 
tate. 

"Tenth.  His  honor  ought  to  have  held  that 
the  last  residuary  clause,  being  by  its  ex- 
press terms  operative  upon  the  residue  of 
the  residue  only,  was  Intended  to  operate 
only  upon  the  contingent  residue  which  might 
arise  by  the  falling-in  of  the  bequests  In  the 
second,  third,  fourth,  and  fifth  clauses  of  the 
third  codicil,  by  reason  of  the  nonfulfillment 
of  the  conditions  upon  which  said  legacies 
are  limited. 

"Eleventh.  His  honor  ought  to  have  held: 

"(a)  That  the  proceeds  of  the  property  giv- 
^n  to  the  widow  for  life  are  distributable  at 
her  death  as  follows:  One-fifth  to  Charles 
Logan,  one-fifth  to  Jennie  Logan,  one-fifth  to 
Sarah  Gormley,  one-fifth  to  James  Logan, one- 
fifth  to  the  issue  of  Mary  Cassldy;  and  that 
the  interest  of  each  of  said  persons  is  a  vest- 
ed remainder  In  such  persons  which,  in  the 
event  of  the  death  of  any  one  of  them  before 
the  death  of  the  widow  or  before  distribu- 
tion, will  pass  to  the  personal  representative 
of  any  of  them  who  may  so  die. 

"(b)  That  as  to  the  legacies  bequeathed  by 
the  eighth  item  of  the  third  codicil,  amount- 


ing to  $30,000,  and  chargeable  upon  the  resi- 
due of  the  estate,  and  all  legacies  prior  there- 
to, the  assets  of  the  estate  are  such  that 
they  will  be  paid  without  the  necessity  of 
resorting  to  the  proceeds  of  the  sale  of  the 
property  given  to  the  widow  for  life. 

"(c)  That  as  to  any  excess  of  the  assets 
of  the  estate  remaining  after  the  payment 
of  all  the  particular  legacies,  including  as  a 
particular  bequest  the  right  of  the  aw>el- 
lants  and  the  other  legatees  in  the  original 
will  similarly  situated  to  the  proceeds  of 
the  sale  of  the  property  given  to  the  widow 
for  life,  it  is  distributable  under  the  tenth 
clause  of  the  original  will  as  follows:  One- 
sixth  to  Louisa  D.  Logan,  widow,  one-sixth 
to  Charles  Logan,  one-sixth  to  Jennie  Logan, 
one-sixth  to  Sarah  Gormley,  one-sixth  to 
Jennie  Logan,  one-sixth  to  issue  of  Mary 
Cassldy;  and  the  right  of  said  persons  to 
such  distribution  is  a  vested  right,  which 
vested  at  the  time  of  the  death  of  the  wid- 
ow, and  the  share  shall  pass  to  the  personal 
representatives  of  such  person  so  dying. 

"(d)  Any  residue  which  may  arise  by  tlie 
falling  in  of  the  bequests  in  the  second, 
third,  fourth,  and  fifth  clauses  of  the  third 
codicil,  by  reason  of  the  nonperformance  of 
the  conditions  upon  wliich  such  legacies  are 
limited,  shall  be  distributable  under  the  last 
clause  of  the  eighth  iliem  of  the  third  codidl 
as  follows:  One-half  to  James  Logue  (Lo- 
gan), and  one-half  to  the  issue  of  Mary  Cas- 
sldy, who  shall  take  per  stirpes,  and  not  per 
capita,  and  that  the  right  to  such  dlstribur 
tion  is  a  contingent  interest" 

We  will  confine  our  attention  to  the  ob- 
jections urged  by  the  appellants  against  tlie 
decree  of  his  honor  the  circuit  Judge.  These 
questions  relate  to  the  construction  of  the 
will  and  codicils  thereto  of  Charles  Logan, 
and  as  directly  affecting  the  interests  of 
Charles  Logan  and  Jennie  Logan,  his  sis- 
ter, who  are  the  appellants.  The  office  of  a 
codicil  or  codicils  is  designed,  as  said  in  vol- 
ume 6  (2d  Ed.)  of  American  and  English 
Encyclopedia  of  Law,  p.  175,  which  is  as 
follows:  "A  codicil  is  a  supplement  or  an 
addition  to  a  will,  made  by  the  testator,  to 
be  taken  as  part  of  the  testament,  and  hav- 
ing for  its  object  the  explanation,  modifica- 
tion, addition 'to,  subtraction  from,  or  alter- 
ation of,  some  or  all  of  the  provisions  con- 
tained' in  the  will.  A  codicil  may  confirm, 
re-execute,  revive,  republish,  or  revoke  any 
will  with  which  it  may  be  incorporated." 
Page  186bb,  A.  &  E.  Ency.  of  Law,  vol.  6: 
"Where,  however,  there  are  clauses  in  a 
codicil  irreconcilable  and  Inconsistent  with 
clauses  in  the  will,  the  provisions  of  the 
codicil,  as  the  last  indication  of  the  testa- 
tor's mind,  must  prevail,  and,  to  the  extent 
of  the  Inconsistency  revoke  the  clauses  of 
the  will."  The  foregoing  definition  is  in  ex- 
act accord  with  what  is  said  in  the  case  of 
Howser,  as  Administrator,  v.  Flood.  The 
language  in  1  Nott  &  McC.  822,  is  as  follows: 
"The  codicil,  being  but  an  expression  of  the 
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testator  as  to  disposing  of  his  estate,  shall 
take  effect,  though  repugnant  to  some  of  the 
clauses  of  his  will,  and  will  be  considered  as 
a  revocation  of  all  such  as  are  Inconsistent 
with  Its  provisions.  'Where  a  codicil  Is  said 
to  be  a  part  of  or  incorporated  Into  a  will, 
this  union  must  be  understood  to  be  the  ef- 
fect of  its  first  acting  iu)on  the  will  by  its 
own  force  as  directing  it  to  itself.'  The 
business  of  the  codicil,'  says  Powell  on  De- 
vise, 24,  'by  Intendment  of  law,  was  to  alter, 
explain,  add,  or  subtract  something  from  the 
will.'  And  again,  on  pages  541-546:  'A 
codicil,  likewise,  if  inconsistent  witti  the 
IMreceding  will,  is,  in  law,  a  revocation  of  it; 
that  is,  so  inconsistent  that  both  cannot 
stand.' "  The  object  of  all  constructions  of 
a  will  and  the  codicils  thereto  is  to  ascertain 
what  the  intention  of  the  testator  is,  as  is 
well  said  In  Simons  v.  Brice,  10  S.  G.  368. 
The  appellant  contends:  "The  disposition  by 
item  10  of  the  will  of  the  estate  in  remain- 
der of  the  property  devised  and  bequeathed 
to  the  widow  for  life  constitutes  a  bequest 
thereof  to  the  legatees,  whose  bequests 
stand  prior  to  item  9th  of  the  will." 

Now,  how  stands  this  announcement  of 
the  effect  of  item  10  when  contrasted  with 
•the  codicils  here  presented?  What  Is  the 
language  of  item  107  ''Upon  the  death  of 
my  wife,  my  executors  shall  sell  the  houses 
and  lots,  and  bonds  and  other  personal  prop- 
erty given  her  for  life,  and  divide  the  pro- 
ceeds and  any  residue  of  my  property  not 
then  disposed  of,  as  provided  in  Item  Ninth.'* 
Item  0  is  in  these  words:  *'In  case  any  of 
the  foregoing  legatees  be  dead  leaving  Issue 
him  or  her  surviving,  then  such  issue  shall 
represent  the  deceased  parent;  and  in  case 
any  one  of  the  above  legacies  cannot  be  ^iven 
on  account  of  the  legatee  or  legatees  being 
dead  without  issue,  when  such  part  shall  be 
equally  divided  between  the  other  legatees 
hereinbefore  named,  so  that  there  shall  be  no 
lapse  of  legacy  in  event  of  a  single  legatee 
or  issue  or  a  single  legatee  being  in  esse." 
The  legatees  included  in  the  language  '*the 
foregoing  legatees"  are  Charles  Logan  and 
Jennie  Logan,  in  item  5;  James  Graham  and 
his  sister,  Sarah  Gormley,  in  item  6;  James 
Logan,  in  item  7;  and  Mary  Gassldy,  in  item 
&  That  is,  as  provided  by  the  will  itself. 
But  by  Item  1  of  codicil  1  the  legacy  of 
James  Graham  is  entirely  destroyed,  and 
by  item  1  of  the  third  codicil  the  legacies 
of  Oharles  Logan  and  Jennie  Logan,  his  sis- 
ter—legacies of  $15,000  each — are  destroyed, 
and  Instead  thereof  an  annuity  of  $500  each 
is  directed  to  be  paid  by  his  executors  from 
the  rents  of  testator's  buildings  on  Blandlng 
street,  between  Main  and  Snmter  streets,  in 
the  city  of  Columbia,  S.  C.  By  the  express 
terms  creating  the  annuities  hereinbefore 
spoken  of,  they  are  limited  to  the  life  of  the 
said  Charles  Logan  and  Jennie  Logan,  re- 
spectively. There  may  be  a  question  there- 
on as  to  whether  the  said  parties,  Charles 
Logan  and  Jennie  Logan,  are  any  longer  en- 


titled to  be  considered  two  of  the, "forego- 
ing legatees."  The  language  of  the  first 
clause  of  the  third  codicil  lends  some  force  to 
the  suggestion,  for  the  testator  therein  stat- 
ed: "I  revoke  the  fifth  item  of  said  will  and 
Instead  thereof  I  direct  my  executors  to  pay 
to  my  nephew,  Charles  Logan,  and  to  my 
niece,  Jennie  Logan,  both  of  Chicago,  the 
sum  of  five  hundred  dollars  to  each  of  them 
annually,  for  and  during  the  term  of  his 
and  her  natural  life,  respectively."  It  will 
be  noted  again  that  these  annuities  are  not 
said  to  take  the  place  of  the  legacies  named 
in  Item  5,  but  that  item  Is  declared  by  the 
testator  to  be  revoked;  but  apart  from  all 
this,  and  it  being,  for  the  purpose  of  the  ar- 
gument, admitted  that  the  annuities  become 
the  body  of  said  item  5,  that  will  not  cover 
the  question  which  would  be  hereinafter 
presented.  The  appellants  still  insist  "that 
the  remainder  of  the  property  devised  and 
bequeathed  to  the  widow  for  life  constitutes 
a  bequest  thereof  to  the  legatees,  whose  be- 
quests stand  prior  to  item  9  of  the  will."  In 
other  words,  the  appellants  insist  that  the 
bequests  to  each  of  them  of  their  shares 
of  testator's  widow's  life  estate  after  her 
death  or  marriage  were  vested  remainders, 
and  do  not  pass  through  a  residuary  clause. 
They  rely  upon  Bankhead  v.  Carlisle,  1  Hill, 
Eq.  357,  358;  Dill.  v.  Dill,  1  Desaus.  237,  234; 
Glover  v.  Harris,  4  Rich.  Eq.  25,  36. 

Bankhead  v.  Carlisle,  supra,  arose  in  this 
way:  By  the  twelfth  clause  of  testator's 
will,  he  uses  this  language:  "I  lend  to  Eliza- 
beth Glenn,  my  beloved  wife,  during  widow- 
hood (or  life  in  case  she  does  not  marry)  all 
'  my  estate,  real  and  personal,  not  stipulated 
as  aforesaid,  consisting  of  a  tract  of  one 
hundred  and  fifty  acres  of  land.  In  Union 
District  and  State  aforesaid,  on  Broad  River, 
one  other  tract  of  one  hundred  and  fifty  acres 
of  land  in  Chester  District  and  State  afore- 
said, on  Broad  River,  being  the  place  where- 
on I  now  live;  also  eleven  negroes,  namely, 
Aaron,  Esther,  Mary,  Mourning,  Asga,  Sam- 
uel, Cato,  Pompey,  Jesse,  Jacob  and  MlUey 
with  their  increase,  if  any  they  shall  have; 
imd  also  all  my  stodc  of  horses,  cattle,  sheep 
and  hogs;  which  said  property  I  wish  and 
devise  at  the  marriage  or  death  of  my  be- 
loved wife,  to  be  equally  divided  amongst 
my  children,  as  above  named,  with  one  ex- 
ception, relative  to  [the]  dividend  or  share 
falling  to  my  beloved  daughter,  Hannah  Car- 
lisle, which  is,  I  lend  to  her  such  dividend  or 
share,  during  her  life,  and  at  her  death  to 
go  to  the  heir's  of  her  body."  The  testator's 
son,  Gideon,  survived  him,  but  was  survived 
in  his  torn  by  the  testator's  widow,  who 
continued  discovert  until  her  death.  On  her 
death,  the  original  executors  of  the  testator 
being  dead,  the  defendant  took  out  letters  of 
administration  de  bonis  non  wltn  the  will  an- 
nexed, and  possessed  himself  of  so  much  of 
the  personalty  In  which  she  had  the  life  In* 
terest  under  the  will  as  remained  or  he  could 
find,  and  declined  to  account  to  the  plalntUE 
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for  one-tenth  of  It,  which  he  claims  as  the 
administrator  de  bonis  non  with  the  will 
of  Gideon  Glenn  annexed.  The  bill  1b  filed, 
among  other  things,  to  compel  such  account. 
The  Judge  said:  'The  only  question  argued 
before  me  is  therefore  the  only  one  1  am  to 
decide,  and  relates  to  the  interest  which 
Gideon  took  in  the  personal  property  under 
the  twelfth  clause  of  his  father's  will."  The 
plaintiff  contended  that  he  took  a  vested  re- 
mainder, which  was  not  lost  by  his  dying  be- 
fore his  mother ;  the  defendant,  that  his  was 
a  mere  contingent  interest,  which  lapsed  by 
his  death  before  the  happening  of  the  event 
upon  which  his  vesting  depended.  The  judge 
held:  "That  while  in  point  of  form  the 
property  was  not  limited  over  to  the  testa- 
tor's children  on  their  mother's  death  or  mar- 
riage, yet  he  held  the  directions  to  divide  it 
among  them  substantially  includes  a  bequest 
of  it  to  them.  Gideon  survived  his  father, 
the  testator,  and  was  ready  to  take  whatev- 
er passed  by  the  will.  He  could  have  taken 
it  the  day  of  his  father's  death,  and  was 
withheld  only  by  the  preferable  right  of  en- 
joyment which  the  will  conferred  on  Ms 
mother.  Here,  then,  was  the  present  ca- 
pacity to  take  whenever  the  possession  should 
become  vacant  This  is  the  test  of  a  vested 
interest  *  «  *  The  plaintiff  is  entitled 
to  the  account  he  claims.'*  There  was  no 
reference  to  a  codicil  in  this  case.  In  Dill 
T.  Dill,  supra,  the  question  here  was  on  the 
construction  of  the  residuary  clause  of  the 
will.  The  court  held:  *'Such  construction 
should  be  made  as  would  give  effect  to  all 
parts  of  the  wilL"  There  was  no  question 
here  of  the  effect  of  a  codicil.  Glover  v.  Har- 
ris, 4  Rich.  Eq.  25:  "The  testator  intending 
for  his  worldly  estate  to  dispose  thereof,'  de- 
vise and  bequeath  as  follows:  'I  lend  to  my 
wife,  J.  G.,  the  use  of  one-half  of  my  land 
[describing  It]  and  five  negroes  [naming 
them].'  After  other  bequests  the  will  con- 
tained the  following  residuary  clauses,  to 
wit:  'It  is  my  will  that  at  my  decease  all 
of  the  property  which  I  possess  and  have  not 
bequeathed  be  sold  on  a  credit  of  one  and 
two  years,  and  for  my  debts  to  be  paid  out  of 
the  debts  which  are  due  me,  and  the  money 
arising  from  the  sale  of  my  property;  and 
the  balance  be  put  out  at  interest  for  the 
use  and  support  of  my  children/  etc.  Held* 
(1)  that  the  five  negroes  did  not  pass  to  the 
wife  absolutely,  but  for  life  only;  (2)  that 
the  reversion  after  her  death  did  not  pass 
under  residuary  clauses,  but  was  intestate 
property.  •  •  •  It  is  remarkable  that 
there  is  no  general  residuary  clause  on  this 
testamentary  paper.  •  •  •  In  this  will 
there  is  no  specific  disposition  of  these  slaves 
beyond  the  life  interest  of  Mrs.  Glover. 
•  •  •  The  result  of  my  opinion  Is  that 
the  will  of  Glover  operated  only  to  dispose 
of  these  negroes  during  his  wife's  life,  and 
the  remainder  in  them  was  Intestate  property 
of  his  estate.'* 
The  foregoing,  In  effect,  is  what  this  case 


decides.  The  verdict  of  these  decisions  seems 
to  give  color  to  appellants'  propositions,  1  and 
2;  which  are  as  follows: 

"First  (a)  The  disposition,  by  item  10  of 
the  will,  of  the  estate  In  remainder  of  the 
property  devised  and  bequeathed  to  the  wid- 
ow for  life,  constitutes  a  bequest  thereof  to 
the  legatees  whose  bequests  stand  prior  to 
item  ninth  of  the  will,  (b)  All  bequests  are 
necessarily  excluded  from  the  scope  of  a  re- 
siduary clause." 

"Second,  (a)  The  proceeds  of  the  sale^  di- 
rected to  take  place  at  the  death  of  the  wid- 
ow, of  the  property  devised  and  bequeathed 
to  her  for  life,  is  a  remainder,  (b)  An  es- 
tate in  remaindtf ,  undisposed  of  by  the  will, 
will  not  pass  to  the  residuary  legatee  under 
a  residuary  clause.'* 

We  think  the  respondents,  with  show  of 
reason,  properly  insist  that,  under  the  facts 
of  this  case,  it  should  be  "the  proceeds  of  the 
sale  directed  to  take  place  at  the  death  of 
the  widow,  of  the  property  devised  and  be- 
queathed to  her  for  life,  and  to  be  divided 
along  with  the  residue  of  the  estate,  made 
the  remainder,  after  the  termination  of  the 
life  estate,  a  part  of  the  residue." 

"Third,  (a)  The  devise  of  the  real  estate 
and  the  bequest  of  the  income  of  the  bonds  to 
the  widow  for  life  are  specific  devises  and 
bequests,  (b)  And  a  specific  legacy  is  not  af- 
fected by  a  general  residuary  clause.** 

We  think  that  "a"  of  proposition  S  is  cor- 
rect, so  long  as  only  the  life  estate  in  the 
property  is  affected.  In  Bailey  v.  Wagner, 
2  Strob.  E}q.  1,  as  to  one  clause  of  the  will  in 
that  case  referred  to  by  appellants,  the  court 
held  the  specified  property  directed  to  be  di- 
vided between  testator's  eight  grandchildren 
was  a  specific  legacy;  but  it  also  held,  as  to 
the  specified  articles  in  the  residuary  danse^ 
that  they  were  simply  parts  of  the  residuary 
bequest 

As  to  subdivision  "b,**  which  states  that  a 
specific  legacy  is  not  affected  by  a  general 
residuary  clause,  It  is  true,  as  a  proposition 
of  law,  so  far  as  the  life  estate  Itself  Is  con- 
cerned, but  after  the  termination  of  the  life 
estate,  ceases  to  be  longer  specific,  and  passes 
under  a  general  residuary  clause.  In  Pitt 
V.  Benyon,  Br.  Oh.  Rep.  589:  Gift  of  a  par- 
ticular sum  to  P.  and  B.  for  life,  with  re- 
mainder to  residuary  legatees  to  be  after 
named,  and  gift  of  the  residue  to  P.  and  B. 
as  tenants  in  common.  P.  died.  B.  survived. 
Thurlow,  L.  G.,  held  that  the  remainder  after 
the  termination  of  the  life  estate  went  to 
P.  and  B.  as  tenants  in  common,  and  not  as 
Joint  tenants,  and  therefore  B.,  the  survivor, 
was  not  entitied  to  P.'s  share.  Taylor  v. 
Taylor,  6  Sim.  246;  Mills  v.  Mills,  7  Sim. 
501;  Pickup  V.  Anderson,  4  Hair,  028;  Given 
V.  Hilton,  95  U.  S.  608,  24  L.  Bd.  458;  Sea- 
brook  V.  Seabrook,  McMul.  Eq.  201;  Bailey 
V.  Wagner,  2  Strob.  Bq.  1;  Conner  v.  John- 
son, 2  Hill,  Eq.  41.  In  this  last-mehtioned 
case  the  testator  left  the  bulk  of  his  estate 
to  his  wife  for  life.    After  disposing  of  va- 
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rious  portions  of  it,  the  last  clause  declared: 
"My  will  is  that  after  the  death  of  my  wife 
the  tract  of  land  on  Indian  Camp  and  all  the 
rest  of  my  estate  not  otherwise  disposed  of 
shall  be  equally  divided  between  •  •  ♦.•• 
In  this  case  the  court  held,  that  the  forego- 
ing was  a  general  residuary  clause.  In  the 
case  of  Stuckey  y.  Stuckey,  1  Hill,  Eq.  308, 
where  a  thousand  dollars  left  by  the  testator 
had  not  been  specifically  enumerated,  yet 
the  language  of  the  general  residuary  clause 
was  held  to  Include  the  same.  Also,  1b 
Swlnton  T.  Eggleston,  3  Rich.  Eq.  201,  the 
words,  "all  the  property  not  spedfled  in  this 
my  will,  whatsoever,  howsoever  and  whereso- 
ever it  may  be  found,  which  I  now  hold  or 
hereafter  I  may  hold,"  were  held  to  be  a 
general  residuary  clause.  I<ord  v.  Bourne, 
63  Me.  368,  18  Am.  Rep.  234:  Testator  gave 
to  his  wife  $1,000  in  money,  and  all  his 
household  furniture,  plate,  etc.;  also  the 
use  of  his  homestead  and  Income  from  $6,000 
during  her  life.  He  also  gave  specific  be- 
quests to  others.  The  thirteenth  clause  of 
his  will  was  as  follows:  ''The  reversion  of 
the  foregoing  life  estate  given  to  my  wife 
and  all  of  the  residue  of  my  property,  real 
and  personal,  I  give  to  my  legal  heirs." 
The  court  treats  all  of  the  thirteenth  clause 
as  only  a  disposition  of  the  residue.  In  Eng- 
land v.  Vestry,  53  Md.  466,  "a  devise  of  a 
lot  of  land,  'all  my  household  and  kitchen 
furniture,  stocks,  bonds,  notes  and  other  evi- 
dences of  debts,  and  all  the  rest  and  residue 
of  my  estate,  real,  personal  and  mixed,'  was 
held  to  be  a  general  residuary  bequest."  At 
page  471  of  the  same  case  the  court  uses 
these  words:  '^or  does  the  enumeration  of 
some  particular  articles  in  a  residuary  clause 
of  a  will  constitute  the  articles  so  enumer- 
ated specific  legacies." 

"Fourth.  Appellants  were  legatees  under 
both  the  fifth  item  and  the  tenth  items  of 
the  will.  There  was  a  revocation  of  the  fifth 
item  only;  L  e.,  a  partial  revocation.  Tills 
repels  any  Implication  of  a  revocation  of  the 
tenth  Item,  or  any  further  revocation  what- 
soever.** In  this  proposition  of  appellants' 
argument  they  assert  that  appellants  were 
legatees  under  both  the  fifth  and  tenth  Items 
of  the  will.  There  was  a  revocation  of  the 
fifth  item  only;  1.  e.,  a  partial  revocation. 
This  repels,  they  say,  any  Implication  of  a 
revocation  of  the  tenth  item,  or  any  further 
revocation  whatsoever.  This  is  correct,  as. 
far  as  it  goes;  but  respondents  claim  that 
it  is  not  the  only  rule  of  construction  ap- 
plicable to  the  case  at  bar,  for  they  claim  to 
have  shown  that  things  enumerated  in  a  gen- 
eral residuary  clause  pass  as  a  residuary  be- 
quest, and  not  as  specific  gifts.  They  think 
that  item  10  of  the  will  disposes  only  of  the 
residue,  and  that  item  8  of  the  latest  codicil 
clearly  disposes  of  the  residue.  Therefore 
there  is  a  manifest  repugnancy,  and  Item 
10  of  the  will  is  thereby  necessarily  revoked, 
without  resort  to  Implication.  They  give 
this  Illustration:   "Suppose  a  testator  by  his 


will  devises  White  Acre  to  A.  by  item  2,  and 
Black  Acre  to  B.  by  item  3;  that  by  codicil 
he  expressly  revokes  item  2,  and  devises 
White  Acre  to  G.  and  in  same  codicil,  with- 
out declaring  a  revocation  of  item  3,  he  de- 
vises Black  Acre  to  D.  Would  not  D.  be 
the  devisee  of  Black  Acre?  But  'residue'  is 
quite  as  descriptive  as  'Black  Acre'  would 
be,  and  in  the  case  at  bar  testator  has  given 
the  residue  by  codicil  to  others  than  those 
to  whom  he  had  given  It  by  his  prior  will. 
It  Is  therefore  as  much  a  revocation  as  if  he 
had  said,  'I  revoke  Item  10.'"  We  think 
that  there  Is  great  force  In  the  answer  made 
by  the  respondents  here.  The  Illustration 
made  is  very  apt 

"Fifth.  A  general  residuary  clause,  follow- 
ing upon  provisions  that  lapsed  legacies  shall 
fall  Into  the  residuary  estate,  will  embrace 
lapsed  legacies,  and  will  not  even  revoke  a 
prior  residuary  clause."  We  cannot  sub- 
scribe to  the  views  of  the  appellants  on  this 
proposition.  See  Chancellor  Johnstone's  de- 
cree in  the  case  of  Bailey,  as  Executor  of 
Goddard,  v.  Wagner,  2  Strob.  Eq.  2.  Really, 
this  is  a  matter  of  construction.  By  a  con- 
struction of  the  will  and  codicils  of  Charles 
Logan,  it  does  seem  to  us  that  It  Is  manifest 
beyond  a  doubt  that  the  language  of  Item 
8  in  the  third  and  last  codicil,  that  whatever 
is  left  of  Charles  Logan's  estate  after  the 
life  estate  of  his  widow  falls  in,  and  the  an- 
nuities of  Charles  and  Jennie  Logan  are 
paid,  and  the  specific  bequests  are  settled, 
that  the  residue  then  remaining  is  to  be 
equally  divided  between  James  Logan  on  the 
one  part,  and  the  Issue  of  Mary  Cassldy  on 
the  other. 

"Sixth.  It  Is  the  duty  of  courts  to  seek 
that  construction  of  a  will  which  will  i>er- 
mit  every  clause  to  stand,  and  avoid  a  con- 
struction which  will  raise  a  repugnancy." 
We  heartily  subscribe  to  this  doctrine  of  the 
law. 

"Seventh.  The  Issue  of  my  sister,  Mary 
Cassldy,  mentioned  In  the  eighth  Item  of  the 
will  are  considered  as  one  person  and  take 
but  one  share."  This  is  true  in  the  eighth 
clause  of  the  will,  just  as  It  is  In  the  eighth 
clause  of  the  third  and  last  codicil;  but  this 
is  of  no  avail  to  the  appellants,  and  Is  no 
part  of  the  appeal  here,  as  we  hold  that  the 
tenth  clause  of  the  will,  except  where  it  di- 
rects a  sale  after  the  death  of  the  life  ten- 
ant, Mrs.  Louisa  D.  Logan,  of  the  life  prop- 
erty. Is  canceled. 

We  have  thought  It  advisable  to  take  up 
the  several  propositions  of  law  submitted  by 
the  appellants,  to  the  end  that  they  may  be 
convinced  that  this  court  has  endeavored  to 
cover  this  their  appeal.  Otherwise  we  would 
have  contented  ourselves  with  affirming  the 
decree  of  the  circuit  court,  with  which  we 
are  perfectly  satisfied,  except  In  the  single 
instance  where  the  circuit  Judge  Inadvertent- 
ly stated  as  follows:  "It  is  also  conceded 
that  the  disposition  of  'any  residue  of  my 
property  not  then  disposed  of,'  In  item  10, 
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bas  been  revoked,  not  by  express  declaration 
of  revocation,  but  by  later  Inconsistent  dto- 
poBltion  of  the  residue  In  the  last  item  of 
the  latest  codicil."  This  was  not  conceded 
by  the  appellants,  and  the  circuit  Judge  did 
not  mean  to  so  state.  Np  doubt,  he  meant 
to  use  the  language  without  the  words  "also 
conceded  that"  He  nevertheless  meant  to 
hold  and  did  hold  that  the  expressions  in  the 
last  item  of  the  latest  codicil  were  utterly 
inconsistent  with  the  declaration  in  item  10 
of  the  will. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be,  and  the 
same  is  hereby,  affirmed,  and  the  action  is 
remanded  to  tlie  circuit  court  for  any  fur- 
ther proceedings. 

GARY,  A.  J.,  and  JONES  and  WOODS, 
JJ.,  concur  In  the  result 


(57  W.  Va.  661) 

ANSELL  et  al.  r.  COX  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  11,  1905.) 

FRAUDUIiBNT  GONVBTANCB— INSOLVENT  DONOB. 

Where  a  person  is  put  in  pofisession  of  land 
as  a  mere  donee,  without  any  promise  of  a  con- 
veyance, and  oxily  rents  it,  collecting  the  rents 
for  his  own  use,  but  expends  neither  labor  nor 
money  upon  it,  nor  puts  any  improvements  upon 
it,  he  canot  hold  the  same  as  against  the  cred- 
itors of  the  insolvent  donor. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Cabell  Coun- 
ty. 

Bill  by  M.  and  A.  Ansell  against  William 
T.  Cox  and  others.  Decree  for  defendants, 
and  plaintiffs  appeal.    Reversed.  . 

Wallace  &  Fitzpatrick,  for  appellants. 
Simms  &  Ehislow  and  Switzer  &  Wiatt,  for 
appellees. 

McWHORTBR,  J.  On  the  24th  of  Au- 
gust, 1891,  E.  Kyle  purchased  at  commission- 
er's sale,  made  in  the  case  of  A.  R.  Clark 
&  Co.  T.  M.  A.  King,  90%  acres  of  land  in 
Green  Bottom,  Cabell  county,  for  the  price 
of  $400;  paid  $100  cash,  and  gave  his  two 
notes,  at  6  and  12  months,  for  the  residue. 
Sale  was  confirmed  the  9th  of  September, 
1891,  and  F.  B.  Enslow,  special  commission* 
er,  was  directed  to  make  a  deed  to  Kyle  for 
the  same  on  the  payment  of  the  purchase 
money.  On  the  27th  of  August,  1897,  the 
purchase  money  having  all  been  paid,  said 
EInslow,  commissioner,  at  the  request  of 
Kyle,  who  Joined  in  the  deed,  conveyed  said 
land  to  B.  V.  Mitchell,  which  deed  was  en- 
tered of  record  on  the  22d  of  August,  1902. 
On  the  15th  day  of  January,  1902,  F.  B. 
Bnslow,  trustee  of  B.  Kyle,  conveyed  to  W. 
T.  (^x  10  acres  of  land  in  Barboursville  dis- 
trict, in  said  county,  which  last  conveyance 
was  in  payment  of  a  debt  owed  by  E.  Kyle 
to  A.  R.  Cox  &  Bona,  of  which  firm  W.  T. 
Cox  was  a  member.    On  the  10th  day  of 


January,  1^,  B.  Kyle  confessed  a  Judg- 
ment in  favor  of  M.  and  A.  Ansell  in  the  cir- 
cuit court  of  Cabell  county  for  $667,  with 
interest  ftx)m  the  date  of  the  Judgment,  on 
a  note  for  $5(X),  dated  the  27th  day  of  June, 
1894,  which  Judgment  was  docketed  March 
6,  1900,  in  the  county  court  of  (^bell  county, 
in  the  Judgment  lien  docket  On  the  8th 
of  April,  1903,  M.  and  A.  Ansell,  suing  for 
themselves  and  all  other  creditors  of  E. 
Kyle,  deceased,  filed  their  bill  in  equity 
against  W.  T.  Cox,  B.  V.  Mitchell,  et  al., 
for  the  purpose  of  subjecting  the  90%  acres 
of  land  so  conveyed  to  said  Mitchell,  and  the 
10  acres  conveyed  to  Cox,  to  the  payment 
of  their  said  Judgment  E.  Kyle  was  sher- 
iff of  Cabell  county  from  1888  to  1892»  and, 
becoming  involved  by  large  indebtedness  to 
the  county  of  Cabell,  he  and  his  sureties 
borrowed  from  the  Penn  Mutual  Life  In- 
surance Company,  on  account  of  said  Kyle, 
$35,000,  which  sum  was  turned  over  to  F. 
B.  Enslow,  trustee,  to  be  used  by  him  in 
paying  the  debts  of  said  Kyle,  which  were 
liens  ui>on  his  property  at  the  time,  so  as 
to  enable  the  insurance  company  to  have 
the  first  lien  upon  the  property  of  Kyle. 
Kyle  executed  a  mortgage  on  his  property, 
and  his  sureties  Joined  in  the  execution  of 
the  note  and  the  trust  deed  to  secure  the 
same,  which  trust  deed  conveyed  not  only 
the  property  belonging  to  Kyle,  but  the 
property  belonging  to  all  of  his  sureties, 
and.  In  order  to  have  the  said  Kyle's  prop- 
erty applied  to  the  payment  of  his  debti, 
turned  over  to  Enslow,  trustee,  not  only  the 
money  received  from  the  insurance  company, 
but  also  various  other  claims  and  demands. 
The  plaintiffs  Ansell  alleged  that  their  said 
Judgment  was  a  lien  upon  both  of  the  said 
tracts  of  land  of  9(H4  acres  and  10  acres  of 
land,  and  the  same  should  be  sold  to  satis- 
fy the  same;    that  said  Kyle  died  on  the 

day  of  October,  1901,  intestate,  and 

that  his  personal  estate  was  insufilcient  for 
the  payment  of  his  debts;  that  there  was  a 
balance  in  the  hands  of  Bnslow,  trastee, 
due  the  estate  of  Kyle;  and  that  a  setUe- 
ment  of  the  accounts  of  said  trustee  should 
be  made,  and  the  balance  remaining  In  his 
hands  applied  to  the  payment  of  the  debts 
of  the  deceased;  and  prayed  that  their  Judg- 
ment be  adjudlged  and  decreed  to  be  the 
first  lien  upon  the  said  two  tracts  of  land, 
and  that  the  same  be  sold  to  satisfy  the 
same,  and  that  a  settlement  of  the  accounts 
of  t^  defendant  B.  Kyle,  Jr.,  administra- 
tor of  B.  Kyle,  deceased,  be  had,  and  the 
personal  estate  be  also  applied  to  the  debts 
of  the  estate,  and  for  general  relief.  Plain- 
tiffs exhibited  with  their  bill  copies  of  deeds 
to  defendant  Mitchell  for  the  9(H4  acres,  and 
to  defendant  W.  T.  Oox  for  the  10  acres. 

The  defendant  B.  V.  Mitchell  filed  his  de- 
murrer and  answer  to  plaintiffs'  bUl;  admit- 
ted that  it  was  true  that  Kyle,  In  bis  life- 
time, bought  the  90^  acres  of  land  from 
Special  Commissioner  Bnslow,  and  that  the 
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flame  was  conveyed  to  respondent  by  Kyle 
and  said  commissioner;  that  at  the  time  Kyle 
bought  the  land  he  was  wealthy,  having 
large  holdings  of  real  estate  and  personal 
property,  and  was  considered  worth  flft;y 
or  sixty  thousand  dollars  over  and  above 
his  debts,  and  was  perfectly  solvent;  that 
at  the  time  of  the  purchase  Kyle  was  In- 
debted to  respondent  for  services  rendered, 
which  he  had  agreed  to  pay,  and  that  Kyle 
bought  the  land  for  respondent  at  his  re- 
quest; that  respondent  took  Immediate  pos- 
session of  the  property  upon  the  confirma- 
tion of  the  sale,  and  held  possession  of  It, 
making  improvements  upon  it  to  the  amount 
of  $600;  that  all  facts  connected  with  the 
sale  and  delivery  of  the  possession  of  the 
land  to  him  were  fully  known  to  plaintiffs; 
that  they  knew  the  land  was  bought  by 
Kyle  for  respondent,  and  that  the  same  was 
conveyed  to  him,  and  that  he  was  in  fact 
the  owner  of  it,  in  actual  and  open  posses- 
sion, claiming  it  as  his;  that  the  whole 
purchase  money  was  paid  to  Enslow,  spe- 
cial commissioner,  prior  to  August  29,  1892; 
that  respondent  was  In  such  actual,  open 
possession  of  said  property,  claiming  the 
same  as  his  own,  from  the  year  1891  until 
1897,  when  the  deed  was  made  and  deliv- 
ered to  him,  and  that,  when  said  Judgment 
was  rendered  in  favor  of  the  plaintiffs 
against  Kyle,  Kyle  had  no  Interest,  either 
legal  or  equitable,  in  said  land;  that  Judg- 
ment of  the  plaintiffs  was  In  no  shape,  man- 
ner, or  form  a  lien  upon  the  said  property; 
that  the  fact  that  the  deed  was  not  recorded 
ontl]  after  the  rendition  of  the  Judgment  did 
not  create  any  rights  In  the  creditors  of 
Kyle  to  said  property;  that  at  the  time  Kyle 
became  Indebted  to  plaintiffs  they  knew 
that  respondent  owned  said  land  and  was 
in  actual  possession,  having  both  the  eq- 
uitable and  legal  title  thereto,  and  that  the 
said  debt  of  the  said  Ansells  was  in  no  man- 
ner contracted  upon  the  faith  or  credit  of 
the  said  property,  for  which  said  Kyle  had 
no  deed,  and  which  he  did  not  claim  or  own; 
and  prayed  that  he  be  confirmed  In  his  title 
to  the  property,  and  that  the  Judgment  be 
held  as  not  being  a  lien  upon  the  same,  and 
that  he  have  a  decree  quieting  his  title. 

Defendant  W.  T.  Ck>x  filed  his  answer, 
and  says  that  the  tract  of  10  acres  of  land 
conveyed  to  him  by  Enslow,  trustee,  was 
sold  by  F.  F.  McGullouch,  trustee,  and 
bought  by  Ehislow,  trustee,  for  the  bonds- 
lAen  of  the  said  Kyle,  long  prior  to  the  ren- 
dering of  the  Judgment  in  favor  of  plain- 
tiffs; that  while  said  10  acres  was  so  held  by 
Enslow,  trustee,  for  the  purpose  of  paying  off 
such  Indebtedness  of  Kyle  as  his  said  bonds- 
men had  paid  or  might  thereafter  be  com- 
pelled to  pay  for  Kyle,  respondent  and  Kyle 
went  to  Enslow,  trustee,  representing  to 
Enslow  that  the  said  Kyle  owed  respondent 
several  hundred  dollars,  and  prevailed  on  him 
tn  convey  to  respondent  said  10  acres,  and 
the  sum  owed  by  the  said  Kyle  to  respond- 


ent was  about  the  sum  of  $650,  and  much 
more  than  the  10  acres  was  worth;  that 
Kyle  had  no  interest  whatever  in  said  10 
acres;  that  he  never  had  any  title  thereto, 
either  legal  or  equitable,  or,  at  most,  would 
have  no  interest  In  said  tract  of  land  un- 
til after  the  full  execution  of  the  trust  of 
said  Enslow,  and,  if  respondent  should  have 
to  account  for  said  tract  of  land  to  any  one, 
It  would  be  to  said  trustee,  Enslow,  or  to  the 
beneficiary  of  his  trust;  that,  in  so  far  as 
said  tract  of  land  of  10  acres  was  concerned, 
the  said  Enslow  was  not  trustee  for  said 
land,  but  for  the  bondsmen  of  said  Kyle. 

The  defendant  Enslow,  trustee,  filed  his 
answer,  and  said  that,  as  to  the  tract  of 
90^  acres,  he,  as  trustee,  was  not  concerned 
or  interested  in  the  litigation  concerning  the 
same;  that  In  the  year  1895  E  Kyle,  who 
had  been  sheriff  of  Cabell  county,  became 
and  was  largely  Indebted  to  the  county,  in  a 
sum  considerably  In  excess  of  $35,000;  that 
his  sureties  (said  Enslow  being  one  of  them) 
were  called  upon  to  pay  the  same,  and,  to 
enable  them  to  do  so,  they  borrowed  from 
the  Penn  Mutual  Life  Insurance  Company, 
on  account  of  said  Kyle,  $35,000,  which  sum 
was  turned  over  to  respondent  as  trustee,  to 
be  used  by  him  in  paying  the  debts  of  ^yle 
which  were  liens  upon  his  property  at  that 
time,  so  as  to  enable  the  insurance  company 
to  have  the  first  lien. upon  the  property  of 
Kyle,  who  executed  a  mortgage  upon  his 
property.  In  the  execution  of  which  and  of 
the  note  the  sureties  Joined,  which  mortgage 
or  trust  deed  conveyed  not  only  the  property 
of  Kyle,  but  the  property  belonging  to  all  of 
the  sureties;  that  Kyle  turned  over  to  re- 
spondent, as  trustee,  the  money  received 
from  the  insurance  company,  and  also  va- 
rious other  accounts,  claims,  and  demands, 
to  be  held  by  him  for  the  purpose  of  paying 
off  his  indebtedness;  that  amongst  the  as- 
sets so  turned  over  to  him  was  a  Judgment 
of  S.  Dillon  against  George  Willisson  and  E. 
Kyle  and  W.  T.  Thompson,  as  sureties, 
amounting  to  about  $239,  which  was  paid  by 
respondent  as  trustee;  he  afterwards  found 
a  deed  of  trust  executed  by  Willisson  upon 
the  10  acres  of  land  so  conveyed  to  Cox  to 
indemnify  said  B.  Kj\e  as  such  surety;  that 
respondent  caused  the  land  to  be  sold  un- 
der said  deed  of  trust,  at  which  sale  he  pur- 
chased the  same  for  the  benefit  of  the  sure- 
ties of  E.  Kyle  on  his  said  bond,  and  the 
said  land  was  held  by  respondent  after  the 
deed  was  executed  to  him  until  some  time 
in  the  year  1902,  when,  at  the  request  of 
Kyle,  he  conveyed  the  same  to  W.  ^.  Cox; 
that  the  said  Oox  paid  to  respondent,  trus- 
tee, no  consideration,  the  consideration  pass- 
ing from  said  Cox  to  the  said  Kyle;  that  re- 
spondent kept  an  accurate  account  of  all 
money  received  by  him  for  the  account  of 
said  Kyle,  and  all  property  that  came  to  his 
hands,  by  purchase  or  otherwise,  in  the 
course  of  the  collection  of  the  accounts  of 
said  Kyle;    that  on  the  1st  day  of  March, 
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1903,  tbere  was  du6  from  the  said  Kyle  to 
the  said  trustee  account  the  sum  of  $7,525.86. 
Then  enumerated  the  assets  to  pay  the  same, 
and  averred  that  If  all  said  assets  were  col- 
lectible, and  the  real  estate  could  be  convert- 
ed into  money,  there  would  be  due  to  said 
respondent  trustee  about  $3,000;  that  said 
tract  of  10  acres  of  land  conveyed  to  Cox 
was  subject  first  to  the  payment  of  a  bal- 
ance due  from  said  Kyle  to  said  trustee,  and 
that  under  the  circumstances  it  was  not  sub- 
ject to  the  lien  of  the  plaintiffs  Ansell,  nor 
to  any  of  the  creditors  of  said  Kyle;  that 
Kyle  had  no  interest  in  the  same  until  all 
the  debts  due  from  him  to  his  sureties  on  his 
official  bond  were  paid;  and  that  the  mere 
fact  that  it  was  transferred  to  Cox  by  the 
trustee  at  the  request  of  Kyle  did  not  make 
It  the  property  of  Kyle  or  applicable  to  his 
general  debts,  but  that  the  same  could  be, 
by  the  sureties  on  the  bond  of  Kyle,  charged 
against  said  E2nslow,  trustee,  and  he  com- 
pelled to  pay  and  account  for  the  said  $250, 
the  value  of  said  property. 

The  cause  was  referred  to  a  commission- 
er, to  make,  state,  and  report  of  what  es- 
tate, both  real  and  personal,  E.  Kyle  died 
seised  and  xrassessed;  what  liens,  if  any, 
there  were  upon  the  real  estate  of  said  E^yle, 
and  the  amounts  and  priorities  thereof,  and 
the  amount  of  the  indebtedness  of  the  said 
Kyle  at  the  time  of  his  death;  whether  or 
not  the  title  to  the  90^  acres  of  said  land 
was  vested  in  Kyle  in  his  lifetime,  and 
whether  the  Judgment  of  plaintiffs  was  a 
lien  thereon;  whether  or  not  the  Judgment 
of  plaintiffs  was  a  lien  upon  the  10  acres 
of  land  conveyed  by  Enslow,  trustee,  to  W. 
T.  Cox,  and  also  a  settlement  of  the  ac- 
count of  Enslow,  trustee,  and  of  E.  Kyle,  Jr., 
administrator  of  E.  Kyle;  and  to  report  the 
balances  remaining,  if  any,  in  their  hands,  re- 
spectively. The  commissioner's  report  shows 
that  at  the  time  of  his  death  E.  Kyle  did 
not  hold  the  legal  title  to  any  real  estate, 
and  that  the  90%  acres  conveyed  to  Mitchell 
and  the  10  acres  conveyed  to  Cox  were  sub- 
ject to  the  Judgment  lien  of  the  plaintiffs 
Ansell  and  to  other  debts  of  Kyle;  that  there 
appeared  to  be  no  assets  In  the  hands  of  the 
administrator  of  the  decedent's  estate,  except 
$662  tn  apparently  worthless  notes;  and  that 
the  estate  was  indebted  to  the  trust  account 
In  the  sum  of  about  $3,000  after  the  applica- 
tion of  the  assets. 

The  defendant  W.  T.  Cox  excepted  to  the 
commissioner's  report  because  it  held  the  10 
acres  of  land  conveyed  to  exceptant  liable 
to  plaintiff's  Judgment,  because  at  the  time 
of  making  the  deed  to  Oox  on  the  15th  of 
January,  1902,  B.  Kyle  was  not  insolvent; 
that,  if  Kyle  was  then  insolvent,  this  suit 
was  not  brought  within  the  year  prescribed 
by  the  statute  for  attacking  transfers  or 
wages  made  by  an  insolvent  debtor  to  prefer 
a  creditor;  that  this  suit  was  not  brought 
for  the  purpose  of  attacking  and  setting 
aside  the  deed  to  Cox,  as  Is  provided  for  by 


statute,  in  order  that  any  creditor  may  set 
aside  as  void  a  transfer  of  property  by  an 
insolvent  debtor  to  one  of  his  creditors. 

The  defendant  Mitchell  excepted  to  the  re- 
port because  it  held  the  9(PA  acres  subjeet  to 
the  Uen  of  plaintiffs'  Judgment,  and  because 
he  did  not  report  that  the  sale  and  con- 
veyance to  Mitchell  was  a  valid  conveyance, 
and  vested  him  with  the  title,  and  "because 
the  gift  to  Mitchell  of  the  said  90%  acres 
was  valid  before  transfer  of  the  property, 
and  *  *  *  takes  and  held  adverse  to  all 
claims,  and  was  and  is  valid  against  Kyle 
and  Kif^le's  creditors." 

The  cause  was  heard  on  the  8th  day  of 
April,  1904,  when  two  final  decrees  were 
entered.  The  court  sustained  the  exceptions 
of  Cox  to  the  commissioner's  report,  and  held 
that  the  10  acres  was  not  subject  to  the  Judg- 
ment of  plaintiffs,  and  that  the  Judgment 
was  not  a  lien  upon  said  tract  of  land  of  10 
acres,  and  decreed  accordingly,  and  dismiss- 
ed the  bill  so  far  as  it  attempted  to  subject 
the  10  acres  to  sale,  and  gave  Judgment  for 
costs  to  said  Cox,  and  made  a  similar  de- 
cree as  to  the  90%  acres  belonging  to  B.  Y. 
Mitchell — sustaining  said  Mitchell's  excep- 
tions to  the  commissioner's  report,  and  de- 
creeing that  he  hold  the  said  90>%  acres  of 
land  tree  from  all  claims  of  the  plaintiffs 
or  the  Judgment  creditors  in  said  report  set 
out — and  dismissed  the  bill  as  to  Mitchell 
and  said  90%  acres,  with  decree  for  coats  to 
said  Mitchell.  From  which  decrees  the 
plaintiffs  appeal,  and  say  that  the  court  esr- 
ed  tn  sustaining  the  exceptions  of  Mitchell 
to  the  report  of  Commissioner  Bryan,  and 
also  in  sustaining  the  exceptions  of  W.  T. 
Cox  to  said  report,  and  finding  that  the  said 
90%  acres  and  10  acres,  respectively,  were 
not  subject  to  the  payment  of  plaintiffs' 
Judgment  lien,  and  in  dismissing  plalntiffis' 
bill  so  far  as  It  attempted  to  subject  the  said 
two  tracts  of  land  held  by  Mitchell  and  Cox, 
respectively,  to  the  payment  of  their  Judg- 
ment 

As  to  the  90%  acres  held  by  Mitchell,  It  is 
insisted  that  Mitchell  Is  not  protected  in  his 
holdings,  because  h^  is  not  a  purchasor. 
The  defense  of  Mitchell  is  made  upon  the 
theory  that  he  had  a  parol  contract  for  the 
90%  acres  of  land,  and  his  counsel  cite  Sny- 
der V.  Martin,  17  W.  Va.  276.  41  Am.  Rep. 
670,  and  Pack  v.  Hansbarger,  17  W.  Va.  313, 
in  support  of  their  contention;  the  latter 
case  being  referred  to  as  '^exactly  in  point," 
where  It  is  said  that  where  a  party  In  pos- 
session, some  time  after  the  parol  contract 
procures  a  deed  from  the  vendor,  which 
deed  was  not  admitted  to  record  until  after 
the  Judgment  the  Judgment  creditor  could 
not  subject  the  interest  of  the  purchaser  by 
parol,  in  possession  of  the  land,  to  the  pay- 
ment of  his  Judgment  The  evidence  does 
not  sustain  the  contention  of  Mitchell  that 
he  had  a  parol  contract  While  he  claims 
in  his  answer  that  he  took  possession  of  the 
land,  and  made  'Improvementa  tfa«eon  to 
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the  value  of  aiz  hundred  dollars,  eo  that  the 
■ame  became  and  was  quite  valuable,"  thla 
answer  was  denied  by  general  replication; 
and  the  said  Mitchell,  upon  examination  in 
chief  as  a  witness,  testified  as  follows:  "Q. 
Do  you  know  what  Mr.  Ejla  paid  for  the 
place?  A.  I  do  not— only  what  the  deed 
says.  Q.  When  he  tBrned  over  the  posses- 
sion of  the  farm  to  you,  did  he  accompany 
that  with  any  statement  a^  to  why  he  turn- 
ed it  over  to  you?  A.  He  did  not."  In  his 
testimony  he  does  not  show  that  he  ever 
did  any  woric  or  made  any  improvements  or 
expended  any  money  upon  the  land.  He 
only  says  he  rented  it  out,  and  collected  the 
rents  to  his  own  use.  The  case  most  fa- 
vorable to  defendant  Mitchell  is  found  in 
82  W.  Va.  463,  9  8.  SL  901,  5  L.  B.  A.  32$ 
(Frame  v.  Frame),  where  it  is  hdd  (Syl., 
point  1):  "A  court  of  equity  will  enforce 
a  verbal  promise  made  by  a  father  to  a  son, 
in  consideration  of  love  and  aftection,  to 
Sive  him  land,  and  to  make  him  a  deed 
therefor,  if  the  son,  induced  by  such  promise, 
has  taken  possession  of  the  land,  and  ex- 
pended on  It  labor  and  money  in  Improve- 
ments." In  that  case,  it  will  be  observed, 
the  son  was  induced,  by  the  promise  of  his 
father,  to  give  him  the  land  and  make  him  a 
deed  therefor,  to  take  possession  of  the.  land, 
and  expend  upon  it  labor  and  money  in  im- 
provements, while  in  the  case  at  bar  the 
property  was  purchased  by  Kyle,  and  the 
possession  thereof  turned  over  to  the  de- 
fendant, with  no  promise  on  the  part  of 
Kyle  to  convey  the  same  to  him.  Accord- 
ing to  the  defendant's  own  testimony,  the 
possession  of  the  land  was  turned  over  to 
him  by  Kyle  unaccompanied  by  any  state- 
ment on  the  part  of  Kyle  as  to  why  he  gave 
him  the  possession  of  it  There  Is  no  evi- 
dence to  show  that  he  either  paid  or  was  to 
pay  anything  for  or  on  account  of  the  land. 
To  entitle  him  to  the  benefit  of  it,  he  must 
have  a  contract,  and  such  a  contract  as  can 
be  enforced  in  a  court  of  equity.  There  is 
nothing  in  the  record  to  show  that  Mitchell 
ever  expended  a  dollar  in  improvements  on 
the  property,  or  any  labor  thereon — only  the 
bare  fact  that  he  rented  it  out,  and  collect- 
ed the  rents  to  his  own  use.  It  is  well  set- 
tled in  this  state  that,  as  to  a  parol  contract 
for  the  sale  of  land,  where  the  purchaser 
has  been  placed  in  possession,  and  the  terms 
of  the  contract  are  certain,  and  the  contract 
partly  performed  by  the  payment  of  the  pior- 
chase  money,  or  a  part  thereof,  thereby  vest- 
ing an  equitable  estate  in  the  purchaser, 
courts  of  equity  will  enforce  such  contract. 
Snyder  v.  Martin,  17  W.  Va.  276,  41  Am. 
Rep.  670;  Pack  v.  Hansbarger,  17  W.  Va. 
813;  Frame  v.  Frame,  32  W.  Va.  463,  9  S. 
E.  901,  6  L.  R.  A.  323.  See,  also.  Smith  v. 
Gott,  51  W.  Va.  141-145,  41  S.  B.  175.  It  by 
no  means  appears  that  Mitchell  had  such 
contract  for  the  purchase  of  the  90%  acres 
of  land  as  he  could  have  enforced  in  a  court 
of  equity.    In  fact,  he  had  no  contract,  and 


It  is  not  contended  that  he  had.  On  the  27tb 
of  August,  1897,  F.  B.  Bnslow,  special  com- 
missioner, wlio  sold  the  90%  acres  to  Kyle, 
and  was  directed  by  the  court  to  convey  the 
land  to  Kyle  upon  the  payment  of  all  the 
purchase. money,  at  the  request  of  Kyle,  who 
Joined  with  said  commissioner  in  the  deed, 
conveyed  the  said  land  to  said  Mitchell, 
which  deed  was  not  entered  of  record  until 
the  22d  day  of  August,  1902,  five  years  after 
its  date.  I>uring  his  term  of  office,  running 
from  the  beginning  of  the  year  1889  to  the 
end  of  the  year  1892,  Kyle,  as  sheriff  of  Ca- 
bell county,  had  become  involved,  as  be- 
fore stated,  in  a  large  amount,  and  in  the 
year  1895  made  a  conveyance  of  all  of  his 
property  and  assets  to  F.  B.  Bnslow,  trus- 
tee, for  the  benefit  of  his  creditors,  and  on 
the  10th  day  of  June,  1900,  he  confessed  the 
Judgment  to  plaintiffs  upon  a  note  dated  the 
27th  day  of  June,  1894,  so  that  at  the  time 
of  the  execution  of  the  deed  by  Kyle  and 
Commissioner  Bhislow  to  Mitchell  the  said 
Kyle  was  wholly  insolvent  In  Anderson  v. 
Nagle,  12  W.  Va.  98  (^1.,  point  1),  it  is  held: 
**A  contract  In  writing  was  executed  for  the 
sale  of  land  before  Judgments  were  obtain- 
ed against  the  vendor,  and  the  deed  execut- 
ed in  pursuance  of  said  contract  was  not 
recorded  until  after  the  said  Judgments  were 
duly  docketed,  and  the  contract  was  never 
recorded.  Such  contract  and  deed  are  v<^d 
as  to  such  creditors,  and  the  land  so  con- 
tracted to  be  sold  and  so  conveyed  is  sub- 
ject to  the  satisfaction  of  the  Judgments." 
Having  no  parol  contract,  the  defendailt,  if 
he  relied  upon  his  deed,  occupied  the  same 
position  that  he  would  if  he  had  purchased 
from  his  insolvent  vendor  the  land  on  that 
day,  and  his  deed  was  void  as  to  creditors. 
Withers  v.  Carter,  4  Grat  407,  60  Am.  Dec. 
78.  The  10  acres  purchased  by  trustee,  F. 
B.  Bkislow,  for  the  benefit  of  the  trust  fund, 
at  the  sale  thereof  under  the  deed  of  trust 
to  indemnify  tiis  prlndpal,  Kyle,  said  trus- 
tee having  paid  the  Judgment  against  Kyle, 
and  caused  the  sale  of  the  ten  acres  to  be 
made,  and  so  purchased  by  him,  taking  the 
title  in  his  name  as  trustee,  and  by  him 
conveyed  to  W.  T.  Cox  at  the  instance  of 
Kyle  on  account  of  a  claim  or  account  due 
from  Kyle  to  A.  R.  Cox  A  Co.,  was  subject 
to  the  demands  of  the  creditors  of  said  Kyle. 
As  to  the  relative  rights  of  plaintiif s  under 
their  Judgment,  other  Judgment  creditors, 
and  the  creditors  secured  by  the  trust  cre- 
ated by  Kyle  in  1805,  touching  those  two 
tracts  of  land,  it  is  a  matter  not  passed  up- 
on by  the  dreuit  court,  and  not  here  for  ad- 
judication. There  is  enough  in  the  record 
to  show  the  existence  of  the  trust  created 
by  Kyle  in  1895,  but  the  trust  deed  is  not 
made  a  part  of  the  record.  The  exceptions 
of  Mitchell  and  Oox  to  the  commissioner's 
report  should  have  been  overruled  by  the 
court. 

For  the  reasons  herein  stated,  the  two  de- 
crees complained  of  are  reversed  and  an- 
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nulled,  and  the  cause  remanded  to  the  cir- 
cuit court  of  Cabell  county  for  further  pro- 
ceedings to  be  had  therein  In  pursuance  of 
the  principles  herein  stated,  and  according 
to  the  rules  and  principles  governing  courts 
of  equitj. 

(57  W.  Va.  271) 

CURTIN  T.  STOUT  et  al.* 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  28,  1905.) 

INJUNCmON— ^TRESPASa — OUTTINO     TIMBEB. 

1.  Point  1  of  syllabus,  Lazzell  ▼.  Garlow,'  30 
S.  m  171,  44  W.  Va.  466,  reaffirmed. 

2.  A  court  of  equity  will  not  enjoin  the  cut- 
ting and  removal  of  timber  from  land  when 
there  is  conflict  of  title  to  such  land  between  the 

Slaintiff  and  the  defendant,  the  solvency  of  the 
efendant  being  well  established. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Injunction,  {  83.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Webster  Coun- 
ty. 

Bill  by  O.  W.  Curtin  against  Ross  F. 
Stout  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.    Reversed. 

Thurmond  &  Wooddell  and  W.  W.  Bran- 
non,  for  appellants.  Jake  Fisher  and  W.  B. 
Haymond,  for  appellee. 

MeWHORTER,  J.  G.  W.  Ourtln,  claim- 
ing two  tracts  of  900  acres  and  j99  acres  of 
land  In  Webster  county,  lying  contiguous  to 
each  other,  called  together  a  tract  of  1,000, 
filed  his  bill  in  the  circuit  court  of  Webster 
county,  praying  for  an  injunction  against 
Ross  F.  Stout,  L.  White,  and  L.  D.  Ookeley, 
enjoining,  restraining,  and  inhibiting  them 
from  cutting,  skidding,  or  otherwise  remov- 
ing or  in  any  way  interfering  "with  the  timber 
and  logs  on  the  said  tract  of  1,000  acres,  and 
also  from  completing  the  building  of  the 
tramways,  skidways,  and  side  tracks  men- 
tioned in  his  bill,  and  from  otherwise  injur- 
ing and  defacing  plaintiff's  land,  either  by 
themselves,  their  agents,  servants,  or  em- 
ployes, and  for  general  relief;  describing  in 
his  bill,  by  metes  and  bounds,  the  said  1,000 
acres  of  land,  and  alleging  that  he  had  had 
the  actual,  continued,  visible,  notorious,  dis- 
tinct, and  unlnt^Tupted  possession  thereof, 
and  that  prior  to  his  purchase  of  the  same, 
and  conveyance  to  him  by  O.  D.  EHliot  and 
wife,  by  deed  dated  the  23d  of  September, 
1893,  those  under  whom  he  claimed  title  had 
such  possession  since  the  year  1873,  as  he 
was  Informed  and  believed;  that  his  titie 
had  never  been  disputed  or  questioned,  so  far 
as  he  was  informed,  except  as  in  said  bill 
stated;  that  he  had  been  informed  that  de- 
fendant Roes  F.  Stout  claimed  titie  to  a 
small  portion  of  said  1,000  acres;  that  said 
Stout  had  no  claim  or  title  to  said  1,000  acres, 
or  any  part  thereof;  that  said  tract  was 
valuable  chiefly  for  the  standing  and  grow- 
ing timber  tiiereon;   that  he  bought  it  and 

Rehearing  dcniad. 


held  it  with  the  sole  view  of  manufacturing 
said  timber  into  lumber;  that  he  was  en- 
gaged in  the  lumber  business,  and,  by  reason 
of  bis  large  experience  in  said  business,  and 
his  ability,  fitness,  and 'extensive  and  costly 
preparation  for  manufacturing  timber  into 
lumber,  he  regarded  the  said  timber  as  of 
peculiar  and  special  value  to  him;  that  he 
and  those  interested  with  him  in  the  lumber 
business  had  expended  many  thousand  dol- 
lars in  mills  and  other  preparations  for  the 
manufacturing  of  lumber,  and  that  said  ex- 
penditures were  made  with  a  view  of  manu- 
facturing his  timber  on  the  1,000-acre  tract, 
among  other  tracts;  that  he  would  sustain 
Incalculable  injury,  should  he  not  be  permit- 
ted to  manufacture  said  timber;  that  without 
his  knowledge  or  consent  the  defendant  Stout 
had  procured  his  codefendants  White  and 
Cokeley  to  go  upon  said  1,000  acres  of  land 
VTlth  a  view  of  and  Intention  of  cutting  and 
removing  his  said  timber,  and  that  with  said 
purpose  they  had  already  cut  down  and  felled 
much  of  the  said  standing  timber  on  said 
land,  had  cleared  said  timber  and  ground 
thereon,  built  a  skidway  over  which  to 
transport  the  timber  and  logs  cut  therefrom, 
and  were  locating  a  mill  for  the  puriK>se  of 
manufticturing  the  same  into  lumber,  and 
they  had  procured  the  Baltimore  ft  Ohio 
Railway  Company  to  cause  a  survey  to  be 
made  for  a  side  track  over  which  to  trans- 
port the  lumber  when  manufactured,  and 
that  it  was  their  Intention  and  purpose  to 
manufacture  and  remove  said  timber  trom 
said  land  unless  enjoined  and  restrained; 
that,  as  would  appear  from  a  map  filed  with 
the  bill,  the  site  of  the  mill  the  defendants 
were  locating  and  the  tramroad  and  aide 
track  were  wholly  on  the  land  and  property 
of  plaintiff,  and  entirely  removed  from  any 
land  claimed  by  the  defendants,  or  either 
of  them,  or  any  other  person  except  plain- 
tiff; that  if  they  should  be  permitted  to 
continue  the  building  said  tramroad,  skid- 
way,  and  side  track,  they  would  do  serious 
and  irreparable  Injury  to  the  proi>erty  and 
land  of  plaintiff;  that  the  several  treepasses 
were  being  continued  and  advanced  from  day 
to  day,  and  would  continue  unless  the  de- 
fendants, and  each  of  them,  were  enjoined 
and  restrained  therefrom;  that  plaintiff  knew 
nothing  of  the  solvency  of  the  defendants,  or 
either  of  them,  except  from  Information  and 
belief,  and,  from  such  information  and  be- 
lief, charged  that  If  they  were  permitted  to 
remove  said  timber,  and  if  the  damages  could 
be  properly  ascertained  and  computed,  they, 
nor  either  of  them,  would  not  have  sufficient 
means  out  of  which  the  plaintiff  could  be  re- 
imbursed; that,  should  the  several  trespasses 
mentioned  be  continued  and  completed  as  al- 
leged, his  land  would  be  divested  of  Its  prin- 
cipal value,  and  he  would  sustain  an  Irrepa- 
rable injury  thereby.  On  the  27th  of  June^ 
1902,  an  injunction  was  granted  as  prayed 
for.  upon  the  plaintilTs  executing  an  in- 
junction bond  in  the  penalty  of  9250, 
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At  the  July  rules,  1902,  the  defendants, 
Stout,  White,  and  Cokeley,  filed  their  joint 
answer,  admitting  that  it  might  be  true  that 
plaintilT  had  derived  some  kind  of  title  to 
the  tracts  of  99  acres  and  900  acres  by  Elliot 
conveying  the  same  to  him,  as  in  the  bill  set 
out,  and  that  it  might  be  true  that  said  Gnr- 
tln  had  had  some  sort  of  possession  of  said 
land,  but  denied  that  said  Curtin  or  his 
grantor,  Blliot,  ever  owned  or  had  any  kind 
of  possession  of  the  tract  of  500  acres  of  land 
thereinafter  set  out,  which  was  no  part  of 
the  99  acres  and  900  acres  mentioned  in  the 
bill;  that  it  was  not  true  that  the  defendant 
Ross  F.  Stout  claimed  title  to  the  1,000  acres 
of  land  mentioned  in  said  bill,  but,  on  the 
contrary,  he  knew  nothing  of  the  same;  that 
it  might  be  true  that  said  1,000  acres  was 
valuable  for  timber,  and  that  Curtin  ex- 
pected or  hoped  to  manufacture  the  same, 
and  that  he  was  in  the  Inmber  business,  as 
alleged  in  the  bill;  and  denied  that  they  had 
cut  any  timber  down,  or  felled  the  same,  or 
had  cleared  any  land  upon  the  1,000  acres, 
or  done  any  work  thereon,  except  upon  the 
said  tract  of  500  acres,  which  they  were  in- 
formed was  no  part  of  said  1,000  acres,  and 
that  Curtin  had  no  claim  or  title  to  said 
500  acres,  or  any  part  thereof;  and  denied 
that  they,  or  either  of  them,  were  insolvent, 
or  that  they  were  committing  or  had  com- 
mitted waste  in  any  way  upon  the  1,000  acres 
of  land;  and  filed  with  their  answer  a  chain 
of  title  to  the  500  acres  which  was  owned  by 
their  lessor,  J.  E.  McFarland,  and  filed  copies 
of  deeds  therefor,  beginning  with  a  deed  dat- 
ed September  10,  1873,  from  W.  L.  J.  Corley, 
derk  of  the  county  court  of  Braxton  county, 
conveying  to  P.  B.  Adams  a  tract  of  2,500 
acres  of  land  on  Laurel  creek,  in  what  was 
then  Braxton,  but  now  Webster,  county;  a 
deed  dated  the  21st  day  of  September,  1891, 
by  P.  B.  Adams  to  Isaac  Cogar  and  John  Ad- 
ams, for  500  acres,  a  part  of  said  2,500  acres; 
deed  of  the  25th  of  May,  1900,  by  which  John 
\dams  conveyed  his  one-half  interest  in  said 
500  acres  to  said  Cogar;  by  deed  of  June  1, 
1899,  Cogar  conveyed  said  500  acres  to  P. 
F.  Kearney;  and  on  the  ISth  of  June,  1900, 
Kearney  conveyed  the  600  acres  to  J.  B.  Mc- 
Farland; that  in  the  month  of  October,  1900, 
Walter  Hollister,  surveyor  of  Webster  coun- 
ty, went  upon  the  ground,  surveyed  and  lo- 
cated the  said  600  acres  substantially  as 
called'  for  in  the  title  papers  of  McFarland, 
and  made  his  report  and  a  plat  thereof,  which 
was  filed  with  the  answer,  and  which  shows 
that  it  was  the  same  500  acres  set  out  in 
McFarland's  title  papers,  and  that  it  was  no 
part  of  the  1,000  acres  claimed  by  said  Cur^ 
tin;  that  in  the  month  of  April,  1902,  Mc- 
Farland sold  to  the  defendant  Ross  F.  Stout, 
by  verbal  contract,  the  timber  on  said  500 
acres,  and,  acting  in  good  faith  under  said 
contract.  Stout  let  to  contract  the  logging 
and  sawing  thereof  to  L.  White,  who  took 
said  Cokeley  in  as  partner  with  him  In  the 
work;    that  respondents  had  done  consider- 


able work,  substantially  as  set  out  In  the 
bill,  but  upon  the  500  acres,  as  respondents 
were  informed  and  believed;  that  the  re- 
spondents were  informed  and  believed  that 
the  said  McFarland  had  a  good,  valid,  and  in 
fact  the  only,  title  to  said  land,  and  that  he 
had  open,  notorious,  and  continued  possession 
thereof,  by  himself  or  others  through  whom 
he  claimed  title  thereto,  for  more  than  ten 
years  last  past,  "namely,  for  about  thirty 
years  last  past,  to  wit,  since  the  10th  day  of 
September,  1873,  the  date  of  the  deed  to  P. 
B.  Adams,  aforesaid'*;  that  respondents  had 
been  and  were  at  great  expense  and  charges 
by  reason  of  their  proposed  work  of  logging 
the  said  timber  so  sold  them  by  McFarland, 
and  erecting  their  mills,  houses,  roads,  trams, 
skidways,  slides,  and  their  teams,  live  stock, 
men,  and  many  other  things  necessary  and 
used  in  said  business,  and  up  to  that  time, 
since  the  date  of  the  service  of  said  injunc- 
tion on  them,  they  had  been  and  were  already 
damaged  hundreds  of  dollars  more  than  the 
amount  of  the  bond  given  by  plaintiff  to  pro- 
cure the  same;  and  prayed  that  the  injunc- 
tion be  dissolved  and  the  bill  dismissed,  and 
that  they  recover  their  costs,  that  said  Mc- 
Farland be  made  a  party  to  the  suit,  and  for 
general  relief. 

On  the  5th  day  of  August  J.  B.  McFar- 
land tendered  his  petition  in  the  cause,  pray- 
ing to  be  made  a  party,  and  demurred  to 
the  bill,  and  prayed  that  his  petition  might 
be  taken  as  his  answer  to  the  bill;  setting 
up  the  same  title  papers  to  the  said  600 
acres  of  land  set  out  In  the  answer  of  the 
other  defendants,  and  claiming  that  he  and 
those  under  whom  he  claimed  title  had  been 
in  peaceable,  undisturbed,  uninterrupted*  ac- 
tual possession,  continuous  and  adverse,  of 
the  said  600  acres  of  land,  for  more  than  30 
years  last  past;  that  in  April,  1902,  he  had 
sold  the  timber  on  said  500  acres  of  land  to 
the  defendant  Ross  F.  Stout;  that  Stout,  by 
some. agreement  or  arrangement,  engaged  the 
said  defendants  White  and  Cokeley  to  log 
and  skid  said  timber,  or  sublet  the  logging 
and  skidding  to  them,  or  some  part  thereof, 
as  respondent  was  informed;  that,  for  the 
purposes  of  this  suit,  respondent  adopted 
the  answer  of  his  codefendants;  denied  the 
insolvency  of  Stout,  White,  and  Cokeley,  or 
either  of  them,  and  averred  that  the  said 
Stout  and  White  owned  large  amounts  of 
property,  including  realty  and  personalty,  in 
both  Webster  and  Harrison  counties,  and,  as 
for  himself,  that,  as  appeared  by  deeds  of 
record  In  Webster  county,  he  was  the  owner 
of  several  thousand  acres  of  valuable  lands, 
worth,  as  he  believed,  some  $30,000  or  more, 
free  from  debts  or  other  Incumbrances,  lo- 
cated principally  in  Webster  county;  that 
the  plaintiff,  Curtin,  had  no  valid  claim  or 
title  to  the  said  500  acres,  nor  to  any  part 
thereof,  but  that  the  same  was  owned  ex- 
clusively by  respondent  petitioner,  as  fully 
appeared  from  his  deeds,  his  actual,  con- 
tinuous, adverse,  open,  and  notorious  posses- 
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4on  and  ownership  for  many  yean  past, 
and  up  to  tbe  present  time;  and  prayed  that 
he  be  admitted  as  a  party  to  plaintiff's  bill; 
Chat  his  petition  be  read  as  his  answer,  and 
the  bill  be  dismissed,  and  the  Injunction  dis- 
solved, and  for  general  relief.  To  the  an- 
swer of  the  defendants  Stout,  White,  and 
Cokeley,  and  petition  and  answer  of  McFar- 
land,  plaintiff  replied  generally. 

Depositions  were  taken  and  filed  both  by 
plaintiff  and  defendants.  The  cause  was 
heard  on  the  29th  day  of  August,  In  vacatloi^ 
upon  the  plaintiff's  bill,  the  order  of  injunc- 
tion, the  Joint  answers  of  defendants  Stout, 
White,  and  Cokeley,  and  the  plaintiff,  de- 
murrer and  answer  of  defendant  McFarland, 
the  depositions  of  witnesses,  and  upon  the 
motion  of  the  defendants  made  at  Sutton 
pursuant  to  the  notice  thereof  on  the  26th 
day  of  August,  1902,  in  the  Tacatlon  of  the 
circuit  court  of  Webster  county,  to  dissolve 
said  injunction,  ^when  the  Judge  overruled 
the  demurrer,  and  the  said  motion  to  dis- 
solve said  injunction  was  overruled,  and 
said  injunction  continued.  From  which  de- 
cree defendants  appealed. 

It  is  insisted  by  counsel  for  appellee  that 
there  is  no  conflict  of  title  between  the 
plaintiff  and  the  defendants;  that  the  plain- 
tiff claims  the  1,000  acres,  and  the  defend- 
ants claim  that  they  cut  timber  only  on 
the  600-acre  tract  claimed  by  them,  and 
that  it  is  no  part  of  the  1,000-acre  tract;  but 
plaintiff's  bill  alleges  "that  the  defendant 
Ross  F.  Stout  claims  title  to  a  small  por- 
tion of  said  tract  of  1,000  acres,  and  he  des- 
ignates on  the  map  filed  herewith  the  por- 
tion so  claimed  by  the  said  defendant;  that 
ha  does  not  know  the  source  of  title  of  the 
said  Stout,  if  any  in  fact  there  Is,  and  he 
here  charges  that  the  said  Stout  has  no  valid 
claim  or  title  to  said  1,000  acres,  or  any  part 
thereof."  This  allegation  clearly  discloses 
the  fact  of  a  conflict  of  title,  and  the  evi- 
dence adduced  by  the  plaintiff  in  the  d^osl- 
tion  of  John  B.  Dunlap  and  of  Albert  Lynch 
tends  to  show  that  the  defendants  cut  some 
timber  within  the  boundary  of  the  1,000 
acres  claimed  by  plaintiff.  The  defendants 
claim  that  they  were  only  cutting  timber 
upon  the  600-acre  tract,  of  which  McFar- 
land had  good  and  valid  title,  and  in  fact 
the  only  title,  and  that  he  and  those  under 
whom  he  claimed  had  had  adverse  posses- 
sion thereof  for  more  than  10  yeara— ever 
since  the  10th  day  of  September,  1873.  There 
is  no  proof  offered  on  the  part  of  plaintiff 
as  to  his  possession  of  the  1,000  acres  of 
land.  When  plaintiff's  witness  John  B.  Dun- 
lap  was  asked  if  he  saw  any  Improvement 
being  made  on  said  land,  or  observed  any 
cutting  of  timber,  he  answered:  "I  saw 
some  fresh-cut  timber  lying  In  Second  run, 
such  as  lumbermen  use  to  make  log  slides.'* 
There  is  no  evidence  to  show  title  in  plain- 
tiff by  adverse  possession.  "To  warrant  the 
Intejrference  of  a  court  of  equity  to  restrain 
a    trespass,    two   conditions    must   coexist: 


f  First,  the  plaintllTs  title  must  be  undls- 
uted  or  established  by  legal  adjudication; 
and,  second,  the  injury  complained  of  must 
be  Irreparable  in  its  nature."  Schoonover  v. 
Bright,  24  W.  Va.  698  (Syl.,  point  2);  Lazzell 
V.  Gar  low,  44  W.  Va.  466,  30  S.  E.  171;  Bums 
V.  Mearns,  44  W.  Va^  744,  80  S.  B.  112.  De- 
fendants deny  emphatically  that  plaintiff  baa 
any  title  whatever  to,  or  ever  had  any  kind 
of  possession  of,  the  said  600  acres  claimed 
by  defendants,  or  any  part  thereof,  and  de- 
ny that  they  cut  any  timber  except  upon 
their  said  tract  of  500  acres.  Plaintiff  proves 
no  actual  possession  of  any  part  of  the  500 
acres,  nor,  indeed,  of  the  1,000  acres.  There 
is  no  distinct  or  clear  allegation  of  the  in- 
solvency of  the  defendants  or  any  of  them. 
Plaintiff  says  he  knows  nothing  of  the  sol- 
vency of  the  defendants,  except  from  info^ 
mation  and  belief,  and,  from  such  informa- 
tion and  belief,  he  charges  that,  if  damages 
could  be  properly  ascertained  and  computed, 
the  defendants,  nor  either  of  them,  would 
not  have  sufficient  money  or  means  out  of 
which  plaintiff  could  be  reimbursed — a  rath- 
er feeble  allegation  of  insolvency.  However, 
the  evidence  is  clear  and  distinct,  and  re- 
moves all  doubt,  if  the  allegation  of  the  bill 
raised  any  doiibt,  as  to  the  solvency  of  tbe 
defendants;  their  solvency  being  clearly  es- 
tablished by  the  evidence.  In  Lazsell  v. 
Garlow,  dted  (Syl.,  point  2),  it  is  held:  "As 
a  general  rule,  an  injunction  should  not  be 
granted  to  restrain  a  mere  trespass  to  real 
property,  when  the  Injury  complained  of  is 
not  destructive  of  the  substance  of  the  in- 
heritance— of  that  which  gives  it  chief  value 
-—or  is  not  irreparable,  but  is  susceptible  of 
complete  pecuniary  compensation,  and  for 
which  the  party  may  obtain  adequate  satis- 
faction in  the  law  courts;  and  in  no  such 
case  should  it  be  granted  in  the  absence  of 
an  allegation  of  the  insolvency  of  the  de- 
fendant." In  the  case  at  bar  we  have  a 
clear-cut  case  of  conflict  of  title,  no  proof 
of  possession  by  plaintiff,  a  mere  semblance 
of  allegation  of  insolvency,  and  the  solvency 
of  the  defendants  clearly  established  by 
proof,  with  no  allegation  that  an  action  at 
law  has  been  instituted  by  the  plaintiff,  nor 
that  the  plaintiff  "intends,  immediately,  to 
put  the  question  of  title  Into  a  course  of 
Judicial  determination  and  prosecute  it  dili- 
gently." In  Freer  v.  Davis,  62  W.  Va.  I, 
43  S.  E.  104,  69  li.  R.  A.  656,  94  Am.  St. 
Rep.  885  (Syl.,  point  1),  it  is  held:  "A  court 
of  equity  has  no  Jurisdiction  to  settle  the 
title  and  boundary  of  lands  between  adverse 
claimants  when  the  plaintiff  has  no  equity 
against  the  party  claiming  adversely  to  him.** 
And  Syl.,  point  2,  holds:  "Where  irreparable 
mischief  is  being  done  or  threatened  to  real 
estate,  going  to  the  destruction  of  the  sub- 
stance of  the  estate,  such  as  the  extraction 
of  oil  and  gas,  and  the  title  to  the  land  is  In 
dispute,  the  parties  claiming  under  hostile 
titles,  a  court  of  equity  will  enjoin  the  tres- 
pass and  preserve  the  property  and  rights 
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of  the  parties  pending  the  determination  In 
a  court  of  law  of  the  question  of  titles  and 
this  although  no  action  at  law  has  been  in- 
stituted, if  it  appears  from  the  bill  that  the 
complainant,  intends  immediately  to  put  the 
question  of  title  into  a  course  of  judicial  de- 
termination and  prosecute  it  diligently." 

For  the  reasons  herein  stated,  the  circalt 
court  of  Webster  county  erred  in  overruling 
the  motion  to  dissolve  the  injunction  and 
continuing  the  same  in  force,  and  the  same 
is  therefore  reversed  and  annulled,  and  this 
court,  proceeding  to  render  such  decree  as 
the  circuit  court  should  have  rendered,  here- 
by dissolves  the  injunction  granted  in  the 
cause,  and  the  same  is  remanded  to  the  cir- 
cuit court  of  Webster  county,  with  direc- 
tions to  dismiss  the  bill  unless  plaintiff  can 
80  amend  the  same  as  to  entitle  him  to  re- 
lief thereunder. 

(67  W.  Va.  £80) 

ARBBNZ  V.  EXI^Y,  WATKINS  ft  CO. 

(Supreme  Court  of  Appeals  6t  West  Virginia. 

April  25,  1906.) 

UlNDLOBD  AND  TENANT-H3UKBBNDBB  07  FBEK- 
ISB8— NOnOB-HSUmOIBNCT. 

1.  Under  a  tenancy  from  year  to  year,  a  let- 
ter from  the  tenants  to  the  landlord  saying, 
''We  beg  to  advise  that  we  have  vacated  the 

8 remises  known  as  west  building  on  20th  street, 
estroyed  by  fire  Sept  15th.  last,  and  hereby 
surrender  possession  of  same, '  Is  not  a  sufficient 
notice  to  ooit,  and  does  not  discha'rge  the  ten- 
ants from  liability  thereafter  for  rent 

2.  Under  a  tenancy  from  vear  to  year,  a  let- 
ter to  the  lessors  from  the  lessees,  saying  that 
the  lessees  had  vacated  and  surrendered  the 
premises,  though  accompanied  by  such  vacation, 
and  a  defense  by  the  lessees  in  court  of  an  ac- 
tion by  the  lessors  for  rent  for  a  part  of  the 
time  after  sadi  notice,  will  not  operate  to  end 
the  tenancy,  or  discham  the  lessees  from  rent 
accruing  after  that  Involved  in  the  first  action. 

3.  A  notice  to  end  a  tenancy  from  year  to 
vear  must  designate  the  time  when  the  tenancy 
to  to  close,  either  by  specifying  the  day  of  the 
dose  of  a  current  year,  or  by  saying  that  It  is  to 
close  at  the  end  of  a  current  year. 

[Ed.  Note. — For  cases  in  point  see  voL  82, 
Cent  Dig.  Landlord  and  Tenant,  f  384.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  John  Arbenz,  Sr.,  against  Bxley, 
Watkins  &  Co.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

Hubbard  &  Hnbbard  and  J.  P.  Arbenz,  for 
plaintiff  in  error.  Henry  M.  Bnssell,  for  de- 
fendants In  error. 

BRANNON,  P.  John  Arbenz,  Sr.,  made  a 
written  lease,  but  not  under  seal,  to  Elzley, 
Watkins  &  Co.,  leasing  for  a  term  of  five 
years  and  three  months  a  brick  building,  in- 
cluding the  vacant  parts  of  certain  lots,  in 
the  city  of  Wheeling — ^the  term  commencing 
January  1,  1806,  and  ending  March  31,  1002 
— ^for  the  annual  rent  of  |700,  commencing 
April  1,  ISOe,  payable  in  monthly  install- 
ments. The  lessees  took  possession  on  the 
first  week  of  January,  and  occupied  the  prem- 


ises, paying  rent  monthly.  On  September  15, 
1898,  a  fire  totally  destroyed  said  building. 
The  lessees  paid  rent  f ot  that  September, 
and  also  for  October,  but  with  the  rent  of 
October  sent  a  letter,  October  81,  1898,  to 
Arbenz,  informing  him  that  they  "hereby" 
vacate  the  premises,  and  surrender  them  to 
him.  In  November,  1808,  Arbenz  sued  out  a 
distress  warrant  against  said  lessees  for 
rent  from  November  1,  1898,  to  October  81, 
1800,  and,  the  same  having  been  levied,  a 
forthcoming  bond  was  given,  and  In  the  pro- 
ceedings upon  it  in  the  circuit  court  of  Ohio 
county  a  verdict  was  rendered  for  the  plain- 
tiff for  $602.54,  after  deducting  for  failure 
to  repair  an  engine,  and  judgment  given 
thereon,  and  the  defendants  took  a  writ  of 
error.  The  defendants  filed  a  plea  denying 
grounds  of  attachment,  and  denying  all  lia- 
bility for  the  rent  claimed.  The  Judgment 
below  was  aflSrmed  by  this  court  Those 
matters  will  appear  in  62  W.  Va.  476,  44  S. 
E.  140,  61  L.  R.  A.  067.  On  August  1,  1008, 
Arbenz  brought  assumpsit  against  Elxley, 
Watkins  A  Co.  to  recover  rent  accruing  later 
than  that  recovered  in  the  proceeding  above 
mentioned  (to  recover  rent  for  the  period  be- 
ginning November  1, 1800,  and  ending  Decem- 
ber 31,  1002,  a  period  of  88  months,  at  |700 
per  year),  and  the  suit  resulted  in  a  verdict 
for  only  $148.15  (that  is,  for  the  2  months 
of  November  and  December,  180O;  the  court 
holding  that  no  recovery  could  be  had  after 
the  current  year  ending  that  date,  on  the 
theory  that  the  tenancy  from  year  to  year 
then  closed). 

The  theoiy  against  the  right  to  recover  is 
that  a  few  days  after  the  fire  defendants 
wrote  Arbenz  the  following  letter: 

••Oct  31st,  1808.  Mr.  John  Arbenz,  City- 
Dear  Sir:  We  beg  to  advise  that  we  have 
vacated  the  premises  known  as  west  build- 
ing on  20th  street,  destroyed  by  fire  Sept 
15th,  last,  and  hereby  surrender  possession 
of  same.    Yours  truly,  Erley,  Watkins  &  Co." 

On  the  former  writ  of  error  we  held  that 
for  want  of  a  seal  to  the  lease,  the  term  of 
years  named  in  it  was  not  created,  bat  that 
it  created  an  estate  from  year  to  year,  and 
that  said  letter  did  not  operate  as  a  notice 
to  quit — ^to  end  the  tenancy — so  as  to  pre- 
clude recovery  of  rent  up  to  November  1, 
1800,  the  rent  in  litigation  in  the  former  pro- 
ceeding. We  did  not  go  further,  as  no  later 
rent  was  involved  in  that  case.  The  question 
presented  in  the  second  suit  Is,  did  the  ten- 
ancy end  December  81,  1800?  Did  that  let- 
ter close  the  tenancy  and  stop  the  rent  at 
that  date — ^the  close  of  the  current  year  1890? 
For  the  defendants  the  contention  is  that 
the  letter,  accompanied  by  actual  vacation  of 
the  premises,  and  coupled  with  the  fact  that 
in  the  circuit  court  in  April,  1800,  Exley, 
Watkins  &  Co.  made  defense  in  the  former 
proceeding,  denying  liability  for  rent  oper- 
ated as  a  notice  to  quit,  and  closed  the  ten- 
ancy December  31,  1800.  Take  the  letter. 
The  question  rests  mainly  on  It    It  states 
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the  facts  that  the  lessees  had  vacated,  and 
then  surrendered  possession.  It  does  not 
notify  that  at  the  end  of  a  current  year  in 
future  the  tenant  would  quit,  but  states  pres* 
ent  acts  or  past  vacation  and  surrender. 
The  common  law,  for  centuries,  has  requir- 
ed, in  order  that  lessor  or  lessee,  under  a  ten- 
ancy from  year  to  year,  may  close  the  ten- 
ancy of  his  own  motion,  that  a  notice  to  quit 
should  be  given  six  months  before  the  end 
of  the  current  year.  That  period  or  time  of 
notice  must  be  prior  to  the  close  of  a  year. 
Code  189&,  c.  93,  8  5,  provides  that  "a  ten- 
ancy from  year  to  year  may  be  terminated  by 
either  party  giving  notice  in  writing  to  the 
other,  prior  to  the  end  of  any  year,  for  three 
months,  of  his  intention  to  terminate  the 
same."  Iliat  provision  recognizes  as  still 
continuing  the  common-law  estate  of  ten- 
ancy from  year  to  year,  and  the  process  of 
terminating  it  by  notice  to  quit,  and  changed 
it  only  in  requiring  written  notice  and  fixing 
a  shorter  time  of  notice.  Hence  it  seems 
that  we  must  appeal  to  the  common  law  and 
its  mode  of  notice  to  test  the  ^iciency  of  the 
letter  as  notice  to  quit.  It  does  not  notify 
of  a  future  act  of  quitting,  but  relies  on  past 
vacation  and  present  surrender  of  possession 
for  the  effect  of  the  letter.  It  does  not  name 
a  day  or  time  in  the  future  when  the  ten- 
ancy is  to  end.  The  profession  has  always 
regarded  this  as  a  requisite  in  a  notice  to 
quit,  I  think.  2  Taylor,  Landlord  &  Ten.  f 
476»  says:  "Form  of.  The  notice  may  be  giv- 
en to  quit  on  a  particular  day,  or,  in  general 
terms,  at  the  end  of  the  current  year  of  the 
tenancy,  which  will  expire  next  after  the 
service  of  the  notice,  or  in  one  month  after 
the  next  rent  day.  The  latter  form  of  expres- 
sion is  generally  used  where  the  landlord  is 
ignorant  of  the  period  when  the  tenancy  com- 
menced, and  it  is  preferable  even  when  the 
commencement  of  the  tenancy  is  known,  as 
it  provides  against  any  misapprehension  of 
the  exact  day  when  the  tenant  entered."  1 
Washburn,  Real  Propi  8  810,  says:  "Notice. 
The  Time.  Whether  a  longer  or  shorter  time 
of  notice  is  required,  it  must,  in  order  to  be 
binding,  clearly  indicate  the  time  when  the 
tenancy  is  to  expire,  and,  of  course,  must  be 
given  a  sufficient  number  of  days  before  the 
time  so  indicated."  The  particular  question 
before  us  is  whether  that  letter  is  bad  as  a 
notice  to  quit  because  (1)  it  is  a  quitting  at 
Its  date,  not  notice  of  a  future  quitting  at  the 
end  of  a  year;  and  (2)  because  it  fails  to  state 
a  time  for  quitting.  Under  the  above  and 
many  other  authorities,  we  are  driven  to  say 
that  it  did  not  end  the  tenancy  at  any  time. 
Currier  v.  Barker,  2  Gray,  224;  Steward  v. 
Harding,  Id.  335;  Hanchet  v.  Whitney,  1  Vt. 
311;  Hunter  v.  Frost,  47  Minn.  1,  49  N.  W. 
327;  Grace  v.  Mlchaud,  50  Minn.  139,  52  N. 
W.  390;  People  v.  Gedney,  15  Hun,  475; 
Prescott  V.  Elm,  7  Gush.  346;  Phoenlxvllle 
V.  Walters,  147  Pa.  601,  23  Atl.  776;  Bemer 
▼.  Gebhardt,  87  Mo.  App.  400;  Huntingtcm  v. 
Parkhurst  (Mich.)  49  N.  W.  607,  24  Am.  6t 


Rep.  146;  Finkelstein  ▼.  Herson,  55  N.  J. 
Law,  217,  26  Atl.  688;  Waters  v.  William- 
son, 59  N.  J.  Law,  337,  36  Att.  665,-  Godard's 
Bx'rs  V.  S.  Carolina  Railroad,  2  Rich.  Law 
(S.  C.)  346;  Huyser  v.  Chase,  13  Mich.  98; 
Rollins  V.  Moody,  72  Me.  135.  The  text-bo<A 
writers  seem  to  so  regard  the  law.  I  have 
quoted  from  some  above.  Tiedeman  on  Real 
Estate,  8  218,  says  that:  '"The  notice  must 
not  only  be  given  tor  a  certain  length  of  time 
before  the  estate  is  to  end,  but  the  estate  can 
only  be  determined  at  the  expiration  of  the 
time  during  which  the  tenant  may  lawfully 
hold:  i.  e.,  at  the  end  of  the  rental  period. 
It  can  only  be  determined  at  the  end  of  the 
year,  quarter,  or  month,  according  as  the 
tenancy  is  respectively  a  yearly,  quarterly, 
or  monthly  tenancy.  The  notice  must  be 
sufficiently  clear  In  its  terms  as  to  the  time 
when  the  tenancy  is  to  expire."  3  Minor's 
Inst,  pt  1,  p.  241.  'The  notice  •  •  •  must 
end  with  the  period  at  which  the  tenancy 
commences."  .  2  Kerr,  R.  Prop.  1310.  1  Lo- 
max,  Dig.  164;  1  GreenleaTs  Cruise,  R. 
Prop.  p.  248^  8  26.  Ohitty  on  Contracts  (11th 
Ed.)  485,  speaking  of  English  common  law, 
says,  ''l^e  notice  must  be  framed  with  rea- 
sonable certainty  as  to  the  time  of  qnltting." 
In  Currier  v.  Barker,  2  Gray,  227,  it  was  held 
that  a  present  demand  or  notice  to  quit  was 
insufficient,  and  the  rule  is  stated  as  follows: 
''The  notice  to  quit  is  technical,  and  is  weU 
understood.  It  fixes  a  time  at  wliich  a  tenant 
is  bound  to  quit,  and  the  landlord  has  a  right 
to  enter  at  a  time  at  which  the  rent  termi- 
nates. The  rights  of  both  parties  are  fixed  by 
it  and  are  dependent  on  it  Should  the  land- 
lord decline  to  enter,  and  the  tenant  quit  ac- 
cording to  notice,  the  tenant  could  no  longer 
be  holden  for  rent,  although  he  had  givoi  no 
notice  to  the  landlord.  The  lease  is  deter- 
mined by  such  notice  properly  'given  by  ei- 
ther party.  It  is  manifest,  therefore,  that, 
when  such  consequences  depend  upon  the 
notice  to  be  given,  the  notice  should  fix  wltb 
reasonable  exactness  the  time  at  which  these 
consequences  may  begin  to  take  effect  See, 
also.  Walker  v.  Sharpe,  14  Allen,  45."  Of 
course^  much  force  is  to  be  given  to  the  har- 
monious construction  of  the  many  cases  Ixj 
the  text-writers.  Still  I  have  had  a  question 
whether  the  cases  mean  only  that  the  period 
of  time  before  the  termination  must  expire 
on  the  day  of  the  close  of  the  year,  or  that 
the  notice  most  designate  the  time  when  the 
tenant  intends  to  quit  Such  seems  to  he 
the  law.  The  only  question  is,  does  it  fit  this 
case? 

It  does  seem  of  great  force  to  say  that  the 
only  object  of  notice  is  to  manifest  an  intent 
of  one  party  to  end  the  tenancy,  and  to  In- 
form the  other  party  of  that  intent,  and  that 
the  letter  in  this  case  did  that  Arbenz 
surely  knew  that  his  tenants  designed  to 
end  the  tenancy,  because  he  knew  that  they 
had  quit  the  premises  and  surrendered  pos- 
session. What  more  could  formal  notice  do^ 
True,  it  could  not  go  to  end  the  t^iancy 
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December  31,  1898,  because  from  the  letter 
to-  that  date  was  not  three  months.  But 
could  it  not  end  the  tenancy  at  close  of 
1899?  Now,  if  the  tenants  had  on  the  date 
of  the  letter  given  notice  that  they  would 
quit  December  81,  1899,  who  would  say  that 
it  would  not  be  sufficient?  Did  not  that 
letter  disclose  intent  to  quit?  By  law  it 
could  not  operate  to  close  the  tenancy  De- 
cember 81,  1896,  because  the  time  would 
be  too  short  Would  it  not  operate  then  as 
soon  as  the  law  would  let  it,  just  as  a  formal 
notice  at  the  date  of  the  letter  would  have 
done;  that  is,  December  81,  1899?  Arbens 
had  notice  of  his  tenants'  intention  to  quit 
Why  could  not  that  notice  operate  at  the 
earliest  date  the  law  would  allow  it  to  oper- 
ate? In  addition,  if  anything  more  could  In 
reason  be  demanded  to  disclose  the  intention 
of  the  tenants  to  stop  the  tenancy,  and  to 
Inform  Arbenz  of  such  intention,  we  add 
that  the  tenants  in  April,  1899,  in  court,  de- 
fended the  claim  of  Arbenz  to  rent  prior  to 
November,  1899.  Their  defense  was  that  the 
building  was  destroyed,  and  they  had  sent 
that  letter  and  abandoned  possession.  But 
here  comes  in  the  answer  that  the  statute, 
reiterating  common  law  prevalent  for  cen- 
turies, tells  how  tbe  tenant  must  end  his 
tenancy;  that  is,  by  written  notice.  It  Is 
dangerous  for  us  to  insert  an  exception  by 
saying  that,  if  the  landlord  had  knowledge 
of  the  tenants  intention,  it  stands  for  notice. 
It  may  not  be  improper  to  say  that  I  have 
given  labored  investigation  of  this  case,  as 
other  members  of  the  court  have,  and  I  have 
been  impressed  with  the  weight  of  the  line 
of  defense  Just  stated,  and  have  struggled 
to  find  a  justification  for  adopting  it,  as  ttie 
payment  of  the  whole  rent  by  the  defend- 
ants, without  any  return,  works  a  hardship, 
which  all  the  members  of  the  court  appreci- 
ate; but  I  am  compelled  to  say  that  to  de- 
cide against  the  plaintiff  would  be  to  fly  in 
the  face  of  practically  a  unanimity  of  au- 
thorities through  several  hundred  years  in 
all  quarters  where  the  common  law  rules. 
As  applied  generally,  the  rule  is  right  As 
applied  in  this  case,  it  works  hardship.  But 
we  cannot  bend  a  fixed  rule  to  suit  a  hard 


Counsel  says  that  the  statute  only  requires 
three  months'  notice  before  end  of  year,  and 
that  tiie  written  notice  need  not  specify  time 
of  quitting,  and  that  to  say  so  is  to  read 
such  a  requirement  into  ttie  statute.  We 
answer  that  the  statute  only  recognizes  as, 
the  law  already  the  requirement  of  notice 
to  terminate  a  tenancy  from  year  to  year, 
and  It  has  not  changed  the  common-law  req- 
uisites of  the  notice.  We  have  cited  to  us 
the  G^eorgia  case  of  Roberson  v.  Simons,  84 
S.  B.  604,  in  which  the  opinion  says  that 
while  mere  abandonment  of  premises  at  the 
end  of  the  year  ''might  perhaps"  be  suffi- 
cient to  bring  home  notice  to  the  landlord 
of  the  tenanf  8  Intention  to  terminate  the 
tenancy,  "■•  as  to  prevent  the  landlord  re- 


covering rent  beyond  the  year  immediate- 
ly succeeding  such  abandonment"  This  is 
mere  opinion.  It  was  not  at  all  in  judgment 
— a  thought  in  the  mind,  not  maturely  con- 
sidered for  actual  judgment  Betz  v.  Max- 
well, 48  Kan.  143,  29  Pac.  147,  seems  to  sup- 
port the  defense  in  saying  that  as  the  land- 
lord, from  abandonment  of  possession,  knew 
of  the  intention  to  quit,  formal  notice  was 
useless.  This  seems  to  be  answered  by  the 
quotation  above  from  Currier  v.  Barker. 
And  it  runs  counter  to  the  principle  which 
all  authorities  assert — ^tliat  mere  abandon- 
ment will  not  dispense  with  notice,  but  the 
tenancy  and  liability  for  rent  go  on.  "The 
tenant's  liability  for  rent  continues  tUl  he 
puts  an  end  to  the  estate  by  notice,  whether 
he  continues  to  occupy  the  premises  or  not" 
1  Washb.  B.  Prop,  i  807.  So  far  is  this  so 
that  the  landlord  may,  at  his  choice,  relet 
and  recover  the  difference,  or  let  the  prem- 
ises stand  vacant  Merrill  v.  Willis,  51  Neb. 
162,  70  N.  W.  914;  6  Ballard,  IL  Prop.  8  462; 
Schuisler  v.  Ames,  16  Ala.  73,  60  Am.  Dcsc. 
168.  Adams  v.  Cohoee,  127  N.  Y.  175,  28  N. 
B.  25,  is  strongly  relied  on.  The  judge  writ- 
ing the  opinion  does  say  that  knowledge  of 
intention  to  quit,  brought  home  to  the  land- 
lord, will  dispense  with  formal  notice.  In 
the  vast  mass  of  New  York  decisions  it  is 
readily  noticed  there  are  multitudinous  con- 
flicts. This  case  is  in  conflict  with  other 
decisions  in  New  York  itself.  It  seems  that 
the  New  York  statutes  entered  into  the  case. 

We  do  not  go  on  the  theory  that  the  for- 
mer decision  is  res  judicata  to  fix  right  to 
recover  the  rent  involved  in  the  present  case. 
That  case  was  for  rent  for  a  certain  period 
of  time;  this,  for  another.  That  case  is  res 
judicata  to  establish  that  It  was  a  tenancy 
ftom  year  to  year,  but  did  not  say  how  long. 
A  case  may  settle  principle,  but  not  be  res 
Judicata  as  to  matters  not  immedlatdy  in- 
volved. 

We  are  compelled  to  reverse  the  judgment, 
and  render  for  the  plaintiff  for  his  demand. 


(67  W.  Va.  571) 
STAATS  ▼.  GEORGIA  HOME  INS.  00. 

(Supreme  Oourt  of  Appeals  of  West  Yirginla. 

April  11,  1005.) 

PLEADINGH-AKBNDMXin>~INSnRANCB    POLIOT— 

BIGHT  07  ACTION. 

1.  A  copy  of  an  insurance  policy  filed  with  a 
declaration  on  a  fire  insurance  policy  may  be 
amended  to  oonf orm  to  the  original,  in  case  of 
variance. 


[Bd.  Note. — ^For  eases  in  point, 
OnL  Dig.  Pleading,  f  948.] 


voL  89, 


2.  On  a  fire  insurance  policy  In  the  name  of 
Marv  A.  Staats  on  property  owned  by  her,  con- 
taimng  the  clause,  ''Loss,  if  any,  payable  to 
Modem  Building  and  Loan  Association,  as  its 
interest  may  appear,"  Mary  A.  Staats  may  sos- 
tain  an  action. 

(Syllabus  by  the  Oourt) 

Brror  to  Obrcnit  Ooort  Mason  Ooimty;  F. 
A.  Qnthrie,  Judge. 


816 


60  SOUTHEASTERN  BEPORTEB. 


(W.  Va. 


Action  by  Mary  A«  Staats  against  the 
Oeorgia  Home  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er^ 
ror.    Reversed. 

Rankin  Wiley,  for  plaintiff  in  error. 
Simms  &  Enslow,  for  defendant  in  error. 

BRANNON,  P.  Mary  A.  Staats  brought 
an  action  against  the  Georgia  Home  Insur- 
ance Company  in  the  circuit  court  of  Mason 
county  to  re<M)Yer  'for  a  loss  by  fire  of  a 
dwelling  house  on  which  she  had  taken  from 
said  company  a  policy  of  insurance,  in  which 
action  the  court  directed  a  verdict  for  the 
defendant  and  rendered  Judgment  for  the 
defendant. 

The  plaintiff  filed  with  her  declaration, 
which  is  the  statutory  form  under  Code  1899, 
c.  125,  S  61,  not  the  original  policy,  but  what 
purports  to  be  a  copy  of  it.  The  defendant 
pleaded  three  pleas:  nonassumpsit;  the  stat- 
utory general  issue  under  Code  1899,  c.  125, 
8  64,  that  it  was  not  liable  to  the  plaintiff  as 
in  the  declaration  alleged;  and  a  third  plea, 
that  the  policy  had  been  canceled,  adding  to 
this  plea  the  said  statutory  plea,  the  third 
plea  being  rerifled  by  affidavit  The  third 
plea  exhibited  a  copy  of  the  policy.  When 
the  case  was  on  trial  before  the  Jury,  the 
plaintiff  first  gave  in  evidence  that  copy  of 
the  policy  which  the  defendant  so  filed  with 
its  third  plea,  without  the  written  words 
thereon  on  its  back,  ''Cancelled  by  order  of 
the  company."  It  seems  that  there  was  no 
objection  to  this  copy  going  in  evidence. 
The  plaintiff  next  offered  in  evidence  the  copy 
of  the  policy  which  was  filed  with  her  dec- 
laration, and  it  was  allowed  to  go  in  evi- 
dence, ^ver  the  defendant's  objection.  The 
plaintiff  was  next  examined  as  a  witness  to 
prove  issuance  of  the  policy,  the  destruction 
of  the  house,  among  other  things,  and  she 
stated  that  the  policy  which  she  took  out  had 
in  it  a  loss-payable  clause  reading,  "Loss,  if 
any,  payable  to  the  Modem  Building  and 
Loan  Association  as  its  interest  may  ap- 
pear.**  The  copy  of  the  policy  filed  with 
the  declaration  did  not  contain  this  clause, 
so  there  was  this  difference  between  the  two 
copies.  Then  the  defendant  moved  to  strike 
out  all  the  evidence  of  Mrs.  Staats  as  a  wit- 
ness, which  proved  things  essential  for  re- 
covery, for  the  reason  that  the  witness  prov- 
ed that  her  policy  did  contain  that  clause, 
and  the  copy  filed  with  the  declaration  did 
not  The  court  excluded  her  evidence  from 
the  Jury.  Then  the  plaintiff  asked  leave  of 
the  court  to  insert  in  the  copy  of  the  policy 
filed  with  the  declaration  ''the  clause  omit- 
ted by  the  typewriter  in  copying  said  policy 
which  relates  to  the  payment  to  the  Modern 
Building  and  Loan  Association  in  case  of 
loss  as  its  interest  might  appear**;  but  the 
court  refused  to  allow  such  insertion  of  that 
clause  in  the  copy  of  the  policy.  The  plain- 
tiff moved  the  court,  if  there  was  any  vari- 
ance between  the  declaration  and  the  copy 


of  the  policy  filed  with  It,  or  between  that 
copy  and  the  original  policy,  that  she  be 
permitted  to  amend  the  same,  so  as  to  con- 
form to  the  copy  of  the  original  policy  of- 
fered in  evidence;  but  the  court  refused  to 
allow  the  amendment  The  defendant  offered 
no  evidence. 

It  is  urged  that  the  court  erred  in  refusing 
to  allow  the  copy  filed  with  the  declaration 
to  be  amended  in  the  mann^  above  indi- 
cated. It  may  seem  strange  that  a  motion  to 
amend  a  paper  filed  with  the  declaration  as 
a  part  of  it  under  the  statute  should  be  made, 
but  when  we  think  about  it  it  does  not  seem 
so  strange.  Code,  c.  125,  f  61,  in  the  form 
there  given  for  a  declaration  on  a  policy  of 
insurance,  makes  the  policy  part  and  parcel 
of  a  declaration,  like  an  exhibit  with  a  bill 
in  chancery.  It  answers  for  averment  I 
shall  not  say  how  far  a  pap^  referred  to 
as  a  part  of  an  ordinary  declaration  is  a 
part  of  it  but  I  will  say  that  a  policy  under 
that  statute,  filed  with  the  declaration,  is  a 
part  of  It  by  force  of  the  statute.  Here  note 
that  this  was  not  a  proposition  to  amend  an 
original  policy,  as  it  was  only  a  copy.  That 
copy  being  a  part  of  the  declaration,  the 
proposal  to  amend  it  was  nothing  but  a  pro- 
posal, to  amend  the  declaration  Itself,  like 
a  proposal  to  amend  a  declaration  so  as  to 
conform  to  a  paper  given  in  evidence.  Or 
treat  the  copy  as  a.  specification  or  bill  of 
particulars.  You  can  amend  a  bill  of  par- 
ticulars. I  need  hardly  refer  to  Code  1899, 
c.  131,  f  8,  giving  right  to  allow  pleadings  to 
be  amended  where  it  appears  that  there  Is  a 
variance  between  them  and  the  evidence. 
That  statute  has  always  been  applied  with 
great  liberality  to  further  Justice,  and«  out- 
side that  statute,  courts  have  wide  powers  of 
amendment.  Travis  v.  Insurance  Co.,  28  W. 
Ya.  583,  holds  that  independently  of  any 
statute,  courts  may  allow  pleadings  to  be 
amended  whenever  Justice  will  be  promoted 
thereby,  subject  to  the  right  of  continuance, 
if  asked.  It  pointed  out  that  amendment 
could  be  made  In  case  of  variance. 

It  is  thought  that  if  such  amendment  had 
been  allowed,  inserting  the  clause  directing 
the  loss  money  to  be  paid  to  said  building  as- 
sociation, it  would  have  shown  that  the  plain- 
tiff could  not  recover,  for  the  reason  that  it 
would  appear  that  the  building  association 
alone  could  sue,  and  Mrs.  Staats  had  no  right 
to  sue,  and  hence  she  cannot  complain  of 
refusal  to  allow  sudi  amendment  of  the  copy 
of  the  policy.  Can  Mrs.  Staats  sae  oo  the 
policy?  As  to  who  can  sue  where  the  policy 
is  taken  by  the  property  owner  with  such  a 
clause,  the  cases  are  a  pwfect  confusion.  11 
Ency.  PI.  &  Prac  895.  I  think  the  weight  of 
authority,  where  the  Code  practice  does  not 
prevail  requiring  both  to  sue  or  be  before 
the  court,  the  owner — ^that  is,  the  mortgagor 
—can  sue  in  his  own  name,  either  with  or 
without  express  consent  of  the  mortgagee. 
He  owns  the  property  insured;  pays  the  con> 
sideration  premium;   the  actual  contract  is 
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wltb  him.  The  provision  that  the  loss  money 
shall  be  payable  to  another  is  not  an  assign- 
ment It  is  only  a  conditional  appointment 
that  on  a  contingency  the  money  shall  go  to 
the  mortgagee;  that  is»  if  the  mortgage  is 
still  unpaid  at  the  date  of  loss.  And  it  may 
not  coyer  all  the  amount  of  loss.  The  legal 
title  in  the  contract  is  in  the  party  in  whose 
name  the  policy  is  issued.  The  mortgagee 
can  only  get  his  debt  His  right  may  be  lost, 
and  is  liable  to  all 'the  defenses  which  may 
be  made  against  the  insured,  unless  it  is  oth- 
erwise provided  in  the  policy,  as  sometimes 
it  Is.  Williamson  v.  Michigan  Go.  (Wis.)  57 
N.  W.  40,  89  Am.  St  Rep.  906;  N.  Y.  Life 
Ins.  Co.  ▼.  Flack,  56  Am.  Dec.  760;  May  on 
Ins.  I  447;  Coates  v.  Pa.  Fire  Ins.  Co.,  fiS 
Md.  172,  42  Am.  Rep.  327;  Christenson  v. 
Fidelity  Co.  aowa)  90  N.  W.  495,  94  Am.  St 
Rep.  287;  Perry  v.  Dwelling  (N.  H.)  83  Atl. 
731,  68  Am.  St  Rep.  668;  Turner  ▼.  Quincy 
Ins.  Co.,  109  Mass.  573;  Jones  on  Mortg.  f 
408.  It  seems  that  the  mortgagee  may  also 
sue  on  a  policy  with  such  clause—either  may 
sue.  Palmer  v.  Ins.  Co.  (Mass.)  44  N.  B.  211, 
32  L.  R.  A.  615,  55  Am.  St  Rep.  387;  Ck>ates 
V.  Penn.  Ins.  Co.,  ^  Md.  178,  42  Am.  Rep. 
827.  It  is  a  general  rule  that,  where  one 
makes  a  contract  giving  another  a  beneficial 
interest,  that  other  may  sue.  In  the  Vir- 
ginias is  a  statute  giving  such  stranger  ac- 
tion (Code  W.  Ya.  1899,  c.  71,  f  2),  and  the 
mortgagee  may  sue  (Colby  v.  Parkersburg, 
37  W.  Va.  789,  17  S.  E.  303;  TiUey  v.  Con- 
necticut Ins.  Co.,  86  Ya.  811,  11  S.  B.  120). 

It  is  argued  that  the  party  taking  out  the 
policy  ought  not  to  be  allowed  to  sue,  as  the 
company  may  have  to  pay  over  again.  It 
can  compel  an  interpleader.  likely  it  could 
enjoin  payment  or  the  mortgagee,  on  notice, 
could.  Anyhow,  the  company  can  pay  money 
into  court,  and  suggest  the  conflicting  claims, 
and  compel  an  interpleader,  and  have  the 
rights  of  the  parties  settled.  Martin  v. 
Franklin  Fire  Ins.  (Do.,  38  N.  J.  Law,  140,  20 
Am.  Rep.  372;  Coates  v.  Penn.  Ins.  Co.,  58 
Md.  179,  42  Am.  Rep.  327.  Therefore  we 
hold  that  it  was  error  to  refuse  that  amend- 
ment because  we  think  that  Mrs.  Staats 
could  sue  on  the  policy,  so  far  as  that  matter 
is  concerned. 

It  is  urged  that  there  was  no  original 
policy  present  by  which  to  amend.  We  an- 
swer that  the  defendant  filed  with  its  plea 
what  it  said  was  a  true  copy  of  the  origi- 
nal. Hence  it  must  be  treated  as  if  it  were 
the  original,  for  the  purposes  of  this  case. 

There  were  found  to  be  variances  in  other 
respects  than  that  above  specified  between 
the  two  copies  of  the  policy.  In  one  the 
property  insured  is  described  as  "the  two 
and  one-half  story  frame,  shingle  roof  build- 
ing and  additions  adjoining  and  communi- 
cating, while  occupied  by  assured  as  a  pri- 
vate dwelling  house  and  situated  on  the 
south  side  of  public  road  in  Cooper  District 
Mason  County,  West  Virginia";  and  in  the 
other  as  **hcr  two  story  frame  building  and 
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additions  adjoining  and  communicating, 
while  occupied  by  assured  as  a  private  dwel- 
ling house  and  situated  on  the  south  side  of 
public  road  in  Cooper  District  Mason  County, 
West  Virginia."  One  copy  gives  the  pre- 
mium as  $20,  the  other  as  $1,000.  Several 
clauses  were  contained  in  the  one  not  con- 
tained in  the  copy  filed  with  the  declaration, 
not  material  in  the  controversy.  The  ques- 
tion here  is  whether  the  court  ought  to  have 
allowed  the  plaintiff  to  amend  the  declara- 
tion or  the  copy  to  conform  to  the  copy  filed 
by  the  defendant  under  the  plaintiiTs  mo- 
tion to  amend  generally,  so  as  to  conform 
to  said  copy  filed  with  the  plea.  Here  it  is 
urged  that  the  allowance  of  such  amend- 
ment would  be  to  allow  the  introduction  of 
an  entirely  different  and  new  case,  contrary 
to  principles  given  in  Clarke  v.  Ry.  Co.,  89 
W.  Va.  732,  20  S.  B.  096;  Kuhn  ▼.  Brown- 
field,  34  W.  Va.  259,  12  S.  E.  619,  11  L.  R.  A. 
700,  and  Lamb  v.  Cecil,  28  W.  Va.  653.  We 
cannot  concur  in  this  view.-  There  are  too 
many  things  in  the  two  policies,  not  merely 
Idndred,  but  identically  the  same,  telling  us 
that  the  cause  of  action  bef(»«  and  after 
amendment  are  one  and  the  same.  Here  we 
must  not  insist  upon  technicality,  but  look 
at  substance.  The  discrepant  features  be- 
tween the  two  papers  do  not  destroy  their 
identity  in  substance.  The  nature  of  the  ac- 
tion would  not  be  changed — ^the  real  grava- 
men. No  inconsistency  would  be  thus  inter- 
polated into  the  two  actions,  so  phrased  to 
convey  meaning.  The  two  actions  would  be 
by  the  same  party,  upon  the  same  policy  in 
general  substance,  on  a  policy  of  the  same 
date  and  number,  and,  as  I  contend,  on  the 
same  property.  And  the  cases  say  that 
amendment  should  be  allowed  tending  to 
promote  fair  trial  of  the  matter  on  which 
the  action  was  originally  really  based,  pro- 
vided such  amendments  do  not  introduce  a 
new  substantive  cause  of  action  different 
from  that  declared  upon,  and  different  from 
that  which  the  party  intended  to  declare  up- 
on when  he  brought  his  suit  As  I  have  said, 
the  action  from  the  first  and-  after  such 
amendment  would  be  by  the  same  party  and 
against  the  same  party,  and  upon  the  same 
number  of  policies  and  upon  the  same  fea- 
ture of  contract  It  is  said  that  the  prop- 
erty in  the  two  policies  is  different  The 
description  as  to  the  stories  of  the  house 
and  its  roof  do  differ;  but  a  familiar  rule 
is  that  a  false  description  in  one  respect 
does  not  hurt  does  not  defeat  identity,  if 
there  be  a  sufficient  description  in  other  re- 
spects to  give  identity.  Now,  both  papers 
describe  this  house  as  occupied  by  the  plain- 
tiff as  a  private  dwelling  house,  and  situated 
on  the  south  side  of  public  road  in  Cooper 
district  Mason  county,  W.  Va.  So  I  say  it 
is  the  same  house. 

It  is  suggested  that  there  was  no  proof  of 
the  making  of  the  policy,  and  that  the  plea 
of  nonassumpsit  and  general  denial  of  lia- 
bility called  for  such  proof.    Say  so;  the  cvi- 
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dence  of  the  plaintiff  fully  proves  the  Is- 
suance by  the  company  of  the  policy — the 
making  of  the  policy. 

Our  conclusion  Is  to  reverse  the  Judgment 
and  remand  the  cause,  with  leave  to  the 
plaintiff  to  amend  the  declaration  to  conform 
to  the  policy  filed  with  the  defendant's 
third  plea,  and  for  a  new  trial. 


(67  W.  Va.  480) 

PICKENS  V.  WOOD  et  aL 

GRIM  et  aL  v.  TALBOTT  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  28,  1005.) 

EZPBBSS  TBUST  —  SVIDENOS  —  PBESUMPTIOl?  -^ 
MONET  FURNISHED  BT  WIFE  —  BESXTLTINO 
TBUST— ACTION    BT    8UBETT— FABTIBS. 

1.  Where  a  husband  buys  land  -  In  his  own 
name,  and  suit  is  brought  by  his  creditor  to  sub- 
ject the  land  to  the  payment  of  the  husband's 
debts,  the  uncorroborated  evidence  of  the  hus- 
band is,  alone,  insufficient  to  establish  an  ex- 
press trust  in  favor  of  his  wife  in  such  land 
arising  by  ^arol  agreement  between  such  hus- 
band and  wife. 

2.  In  such  case  there  is  prima  facie  a  presumiH 
tion  of  mala  fides  as  to  such  agreement 

8.  In  such  case,  when  it  is  shown  that  the 
wife  furnished  to  the  husband  part  of  the  pur- 
chase money  paid  by  him  for  the  land,  there  is 
prima  facie  a  presumption  that  the  money  fur- 
nished by  the  wife  was  intended  as  a  gift  to  the 
hosband. 

4.  No  resulting  trust  can  be  raised  in  favor 
of  a  wife  from  the  payment  by  her  of  a  part  of 
the  purchase  money  on  land  bought  by  her  hus- 
band in  his  own  name,  unless  it  is  shown,  with 
certainty  and  exactness  what  part  of  the  pur- 
chase money  was  paid  by  her. 

6.  Where  a  surety  pays  a  Judgment  rendered 
In  favor  of  the  state  against  such  surety  and 
his  principal,  such  surety  may  maintain  a  suit 
to  enforce  the  lien  thereof  for  bis  benefitt  with- 
out making  the  state  a  party  to  the  suit. 

(Syllabus  by  the  Court) 

Appeal  from  CSreuit  Comi;  Barbour  Goim- 
ty. 

Bill  by  James  Pickens'  executors  against 
Joshua  Wood  and  others.  Decree  for  plain- 
tills,  and  J.  N.  B.  Grim,  defendant,  appeals. 
Reversed, 

Melville  Peck,  for  appellant  A.  Q.  Day- 
ton and  J.  Hop.  Woods,  for  appellees. 

COX,  J.  This  is  a  contest  between  the 
heirs  of  Jemima  Wood,  the  second  wife  of 
Joshua  Wood,  and  J.  N.  B.  Grim,  his  creditor, 
who  seeks  to  subject  to  the  payment  of  debts 
against  Joshua  Wood  two  tracts  of  land  in 
Barbour  county,  containing,  respectively,  100 
and  76  acres,  purchased  by  Joshua  Wood  of 
L.  D.  Morall,  special  commissioner,  under 
decree  in  the  cause  of  Chrislip  v.  Ohrlslip,  at 
the  price  of  |2,800,  in  the  year  1856,  but  for 
which  no  deed  was  ever  made  to  Wood.  So 
far  as  the  record  disclosed,  no  deed  was 
ever  authorized  in  that  cause,  although  the 
sale  was  confirmed.  Joshua  Wood  paid  on 
the  purchase  money  about  the  time  the  sale 
was  confirmed  the  sum  of  $566.80,  the 
amount  coming  to  a  widow  under  the  decree 


In  that  cause,  and  probably  paid  the  costs 
of  suit  and  sale.  Some  time  after  the  sale, 
Morall,  commissioner,  brought  suit  against 
Wood  for  the  residue  of  the  purchase  money, 
which  suit  remained  pending  until  1875, 
when  it  was  dismissed,  agreed.  The  balance 
of  the  purchase  money  was  paid  by  Joshua 
Wood  in  the  year  1878,  by  paying  the  same 
to  the  Chrislip  heirs  who  were  entitled  to  it, 
instead  of  paying  to  Morall,  commissioner. 
Jemima  W^ood  died  in  ld78,  and  Joshua  Wood 
afterwards  remarried.  The  heirs  at  law  of 
Jemima  Wood  allege  that  the  land  was  origi- 
nally purchased  at  the  price  of  $2,300,  and 
that  the  balance  paid  in  1873  was  about  the 
same,  amount  On  the  21st  day  of  Septem- 
li^r,  1885,  Joshua  Wood  conveyed  all  this 
land  to  Melvllle  Peck,  trustee,  to  secure  to 
the  National  Bank  of  Kingwood  a  debt  of 
$1,000.  On  the  18th  day  of  October,  1885, 
Joshua  Wood  conveyed  the  100-acre  tract  to 
James  M.  Wood,  his  son  by  his  wife  Jemima, 
in  trust  for  the  sole  use  and  benefit  of  his 
third  wife,  Bmaline,  retaining  a  lien  to  se- 
cure the  payment  of  certain  debts,  namely, 
a  debt  of  $1,000  to  the  National  Bank  of 
Kingwood;  two  debts  to  J.  N.  B.  Crim,  one 
of  about  $159  and  the  other  of  about  f  160; 
a  debt  to  Heatherly  of  some  $50,  and  to 
Bobinson  the  taxes  of  the  current  year;  also 
on  the  13th  of  October,  1885,  Joshua  Wood 
conveyed  by  deed  the  76-acre  tract  to  his 
seven  children  by  his  second  wife;  reciting 
therein  that  the  land  had  been  paid  for  with 
the  money  and  property  of  his  second  wife^ 
and  that  when  purchased  it  was  Intended  by 
agreement  to  be  conveyed  to  her.  At  De- 
cember rules,  1885,  the  original  bill  In  this 
cause  was  filed  by  James  Pickens  against 
Joshua  Wood  et  al.  to  enforce  the  lien  of  a 
judgment  against  Wood  in  favor  of  Pickens, 
and  to  set  aside  the  two  deeds  made  by 
Wood  on  the  18th  of  October,  1885,  as  fraud- 
ulent. The  bill  makes  a  nimiber  of  Uen 
creditors  parties,  and  sets  up  the  existenos 
of  such  liens.  Crlm  was  a  party  defendant 
to  this  suit  The  cause  was  afterwards  re- 
ferred to  a  commissioner,  and  depositions 
taken.  Joshua  Wood  answered  the  bUL 
The  pleadings  raising  the  principal  Issue 
here  are  the  following: 

An  amended  answer  in  the  nature  of  a 
cross-bill  filed  by  Orim  at  December  rules, 
1901,  setting  up  that  all  the  liens  against 
Joshua  Wood  had  been  paid,  except  certain 
ones  amounting  to  considerable  sums  of 
money  to  which  Crlm  was  entitled,  and  ask- 
ing to  set  aside  the  two  deeds  of  October 
13,  1885,  as  fraudulent,  and  to  enforce  hia 
liens  against  said  land;  the  answer  of  the 
children  and  heirs  at  law  of  Jemima  Wood, 
denying  the  validity  of  Crim*s  liens,  and  set- 
ting up  a  trust  in  all  of  said  land  In  favor  of 
their  mother,  and  in  their  favor  as  heirs,  oo 
the  ground  that  the  original  purchase  mon- 
ey was  paid  by  their  mother,  and  not  by 
their  father,  and  that  during  her  life  their 
father  held  the  equitable  title  to  the  land  in 
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trust  for  her,  and  that  after  her  death,  and 
up  to  the  time  the  land  was  conveyed,  their 
father  held  it  in  trust  for  them  as  her  heirs, 
subject  to  his  curtesy;  and  replication  to 
said  answer.  On  the  31st  of  May,  1904,  this 
cause  was  finally  heard  with  the  cause  of 
Grim  and  Bobinson  against  Talbott  et  al., 
and  a  decree  pronounced  in  favor  of  the  heirs 
of  Jemima  Wood,  the  second  wife  of  Josh- 
ua Wood,  establishing  the  right  of  the  heirs 
to  said  land,  and  ordering  a  conveyance  to 
them  and  to  James  M.  Wood,  their  alienee, 
according  to  their  interests  therein.  The  de- 
cree furtiier  adjudicated  that  the  liens  claim- 
ed by  Grim  were  not  charges  upon  the  said 
land,  and  other  matters  not  necessary  to  de- 
tail here.  From  this  flnal  decree.  Grim  ap- 
peals. 

The  record  of  the  cause  of  Pickens  v. 
Wood  was  the  only  one  brought  up  and 
printed  in  this  court  until  after  the  submis- 
sion thereof,  when  the  court,  under  the  rule 
adopted  in  the  case  of  Fisher  v.  McNulty, 
80  W.  Va.  186,  8  S.  B.  593,  awarded  a  certior- 
ari to  bring  up  the  record  of  the  cause  of  Grim 
&  Bobinson  v.  Talbott  et  al.,  and  that  rec- 
ord is  now  before  us. 

The  only  direct  evidence  offered  to  sustain 
the  contention  of  the  heirs  at  law  of  Jemima 
Wood  as  to  the  existence  of  the  trust  in  her 
favor  is  the  evidence  of  Joshua  Wood,  the 
debtor,  taken  on  the  17th  day  of  March,  1888. 
He  testifies  th&t  he  bought  this  land  for 
himself,  and  further  that  *'not  long  after  the. 
sale  of  the  land  I  became  involved  by  being 
surety  and  was  broken  up,  and  suit  was 
brought  against  me  by  L.  D.  Morall,  com- 
missioner, for  the  purchase  money  due  on 
said  land.  I  fought  the  suit  for  a  long  time, 
and  finally  my  wife  got  money  from  her 
father  John  Beger's  estate,  and  I  bought  the 
Ghrislip  heirs  out  of  their  interest  in  said 
land  with  my  wife's  money.  Part  of  said 
money  was  from  proceeds  of  lands  inherited 
by  her  father,  which  I  sold,  and  the  other 
money  was  what  she  got  from  her  father's 
estate.  My  wlfe»  Jemima,  like  many  other 
-women,  came  very  much  dissatisfied  by  me 
getting  into  security  so  badly,  and  refused 
for  her  money  to  be  used  unless  she  could 
control  it,  and  I  agreed  with  her  that  the 
deed  for  said  land  should  be  made  to  her 
and  her  children;  and  I  so  directed  Lair  D. 
Morall,  conmiissioner,  to  make  said  deed  to 
her  and  her  children.  The  deed  never  was 
made.  I  made  different  applications  for  the 
deed,  but  the  deed  never  was  made.  Finally 
she  died,  but  she  claimed  said  land  up  to 
her  death." 

Analyzing  this  parol  agreement  testified 
to  by  Joshua  Wood,  we  find  that  it  purports 
to  be  something  more  than  that  the  wife 
shall  have  a  part  of  the  land  by  furnishing 
a  part  of  the  purchase  money.  So  far  as  this 
alleged  agreement  can  be  taken  to  be  an 
agreement  for  the  purchase  of  Joshua  Wood's 
whole  interest  in  the  land  in  consideratioD 
of  furnishing  part  of  the  purchase  money, 


it  is  an  agreement  of  purchase,  and  not  en- 
forceable without  writing.  This  is  true  not- 
withstanding the  subject-matter  of  the  pur- 
chase is  an  equitable  estate.  Browne  on 
Statute  of  Frauds,  §  229;  Hughes  v.  Moore, 
7  Granch  (U.  S.)  176,  3  U  Ed.  307;  Wood 
on  Statute  of  Frauds,  §  227.  This  defeats 
the  claim  of  the  heirs  of  Jemima  Wood  to 
an  equitable  estate  in  the  whole  land.  If 
the  agreement  testified  to  by  Joshua  Wood 
was  otherwise  free  from  objection,  and  was 
established  by  sufficient  evidence,  it  could  be 
considered  as  an  agreement  raising  a  trust 
in  favor  of  the  wife  to  an  interest  in  the 
land  proportionate  to  the  part  of  the  whole 
purchase  money  furnished  by  her.  Viewing 
it  in  this  light,  such  an  agreement  need  not 
be  in  writing  or  proved  by  writing.  Our- 
rence  v.  Ward,  43  W.  Va.  367,  27  S.  B.  329; 
Murry  v.  Sell,  23  W.  Va.  475;  Heiskell  v. 
Powell,  23  W.  Va.  717;  Seller  v.  Mohn,  87 
W.  Va.  507,  16  S.  B.  496.  However,  where 
parol  evidence  is  admissible  to  establish  a 
trust,  such  evidence  must  be  clear,  full,  and 
unquestionable  to  produce  such  result  Troll 
V.  Garter,  15  W.  Va.  567;  Graig  v.  Graig,  54 
W.  Va.  183,  46  S.  B.  371;  Hamilton  v.  Me- 
Kinney,  52  W.  Va.  317,  43  S.  B.  82;  Arm- 
strong V.  Bailey,  43  W.  Va.  778,  28  S.  B.  766; 
Currence  v.  Ward,  43  W.  Va.  368,  27  S.  B. 
329;  Shaffer  v.  Fetty,  30  W.  Va.  248»  4  S.  B. 
278;  Woods  v.  Ward,  48  W.  Va.  652,  37  S.  B. 
520.  This  rule  is  applied  rigidly  where  the 
rights  of  creditors  are  Involved. 

The  question  for  us  to  determine  is  wheth- 
er or  not  this  agreement  is  proved  by  suffi- 
cient evidence.  It  is  claimed  that  the  evi- 
dence of  Joshua  Wood  as  to  this  agreement 
is  corroborated  by  the  facts  and  circum- 
stances appearing  In  the  cause,  and  this 
leads  us  to  an  examination  of  those  facts 
and  circumstances.  They  are  as  follows: 
Jemima  Wood  received  some  money  or  prop- 
erly from  the  estate  of  her  father,  and  prob- 
ably from  the  estate  of  her  mother,  about 
the  year  1873,  near  the  time  when  the  bal- 
ance of  the  purchase  money  on  this  land  was 
paid  by  her  husband*  It  does  not  clearly 
appear  what  amount  she  received,  or  exact- 
ly wheQ  she  received  it.  Joshua  Wood  sug- 
gested to  Morall,  commissioner,  that  he  make 
the  deed  for  the  land  to  Jemima  Wood;  say- 
ing that  the  money,  or  the  greater  part  of  it, 
paid  for  the  land,  came  through  her,  and 
that  she  had  received  it  from  her  father, 
John  Beger,  or  his  estate.  Wood  did  not  at 
this  time,  according  to  the  evidence  of  Mor- 
all, say  anything  about  there  being  an  agree* 
ment  between  him  and  his  wife  that  the 
land  should  be  conveyed  to  her  because  of 
her' payment  of  the  purchase  money.  He  did 
not  disclose  the  purpose  for  which  he  desired 
the  conveyance  to  be  made  to  her.  Two 
brothers  by  the  name  of  O'Brien  testify  that 
in  a  conversation  with  John  Beger,  the  father 
of  Jemima  Wood,  about  1870  or  1872,  shortly 
before  Beger's  death,  he  told  them,  in  effect, 
that  he  had  sold  some  land  and  intended  to 
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give  the  proceeds  to  his  daughter  Jemima,  to 
assist  in  paying  for  the  land  on  which  she 
and  her  husband  lived ;    being  the  land  in 
question.    One  of  the  brothers  says  that  he 
thinks  Roger  told  him  that  he  had  already 
let  her  or  them  have  a  part  of  the  money. 
This  testimony,  If  true,  was  the  evidence  of 
mere  declarations  of  a  person  not  under  oath 
principally  as  to  the  future  intentions  of 
such  person.    John  Reger  died  shortly  after 
the  time  of  this  conversation,  and  there  is 
no  evidence  that  he  ever  carried  out  the  in- 
tentions thus  expressed.     Joshua  Wood  seems 
to  have  been  involved  financially  from  a  time 
shortly  after  the  purchase  of  the  land  until 
his  death,  in  August  1902,  but  it  does  not 
appear  what  his  earnings  were  during  all 
these  years.    Some  of  his  debts  were  securi- 
ty debts,  but  it  does  not  appear  that  all  were 
fiecurity  debts;  and  it  does  not  appear  what 
became  of  the  money  received  by  him  for 
which  the  debts  other  than  security  debts 
were  Incurred.    Joshua  Wood  paid  the  taxes 
oi^  the  land  at  least  until  1885.    The  public 
record  shows  that  he  had  equitable  title  to 
the  land  until  he  made  the  deeds  of  October 
13,  1885.    The  land  appeared  on  the  land- 
t>ook8  in  his  name.    He  lived  on,  occupied, 
and  dealt  with  the  land  as  his  own.    In 
September,    1885,   he   executed    a   deed   of 
trust  on  all  of  the  land  to  Peck,  trustee.    He 
owned  no  other  real  estate,  so  far  as  the  rec- 
ord discloses.    By  his  two  deeds  of  October 
13,  1885,  he  disclaims  the  Idea  of  a  trust  in 
favor  of  his  second  wife  as  to  the  100-acre 
tract  by  conveying  it  to  his  son  by  that  wife 
in  trust  for  his  third  wife.    By  his  testimony 
explaining  these  two  deeds  he  says  that  he 
made  these  deeds  because  these  claims  men- 
tioned in  the  deed  to  his  son  as  trustee  con- 
stituted the  first  liens,  and  because  he  be- 
lieved the  amount  of  the  liens  was  all  the 
land   would   bring.    This   conflicts   directly 
with  the  idea  of  the  trust  in  favor  of  the 
second  wife,  because,  if  such  trust  existed  in 
favor  of  his  second  wife,  the  liens  referred 
to  were  not  liens  upon  the  land  farther  than 
his  curtesy  therein.    So  far  as  this  record 
shows,  Jemima  Wood  never  claimed,  used, 
or  exercised  acts  of  ownership  over*  any  of 
this  land,  or  paid  the  taxes  on  it,  although 
she  lived  for  five  years  after  the  time  of  the 
alleged  trust  agreement,  and  after  the  pay- 
ment of  the  balance  of  the  purchase  money. 
It  is  true  that  Joshua  Wood  testifies  that  she 
claimed  it,  but  he  fails  to  show  how  or  to 
whom.    If  this  trust  existed,  both  she  and 
her  husband  kept  it  a  profound  secret  until 
her  death,  and  he  for  many  years  after  her 
death.    In    the    meantime    the    debts    here 
sought  to  be  enforced  were  Incurred.    The 
children  and  heirs  at  law  of  Jemima  Wood 
never  made  any  claim  to  this  land  or  any 
part  of  it  until  the  deed  for  the  76  acres  was 
made  to  them  on  the  13th  of  October,  1885, 
and  then  only  to  the  76  acres.    This  was 
seven    years    after    their    mother's    death. 
They  never  claimed  the  whole  176  acres  un- 


f  til  the  time  of  the  filing  of  their  answer  to 
the  amended  answer  or  cross-bill  of  Crlm, 
on  the  20th  day  of  July,  1903,  30  years  after 
this  trust  agreement  is  alleged  to  have  been 
made,  and  25  years  after  their  mother's  death. 
By  their  first  answer  in  this  cause  they  only 
claimed  the  76  acres  as  the  trust  property 
ftom  their  mother. 

In  determining  the  question  as  to  whether 
or  not  the  facts  and  circumstances  corrobo- 
rate the  testimony  of  Joshua  Wood  as  to  the 
trust  agreement,  we  must  consider  all  the 
facts  and  circumstances  together,  as  well  as 
the  acts  and  conduct  of  the  parties,  so  far  as 
admissible.  All  the  facts  and  circumstances 
appearing  in  this  record,  as  well  as  the  acts 
and  conduct  of  the  parties  when  considered 
together,  do  not  corroborate  the  testimony  of 
Joshua  Wood  as  to  the  existence  of  this 
trust  agreement,  but  point  almost  irresisti- 
bly in  the  opposite  tllrectlon.  In  considering 
the  testimony  of  Joshua  Wood,  we  must  do 
so  in  the  light  of  certain  well-settled  princi- 
ples applicable  thereto.  This  is  an  alleged 
transaction  between  husband  and  wife. 
When  a  transaction  between  husband  and 
wife,  where  a  strong  natural  motive  exists 
to  provide  'for  each  other  at  the  expense  of 
creditors,  is  sought  to  be  impeached  as 
fraudulent,  it  requires  less  proof  to  show 
fraud,  and,  on  the  other  hand,  where  a  prima 
facie  case  of  fraud  is  made^  much  stronger 
proof  to  show  fair  dealing  than  would  be  re- 
quired if  the  transaction  were  between 
strangers.  Livey  v.  Wlnton,  30  W.  Va.  554, 
4  S.  E.  451;  Burt  v.  Timmons,  29  W.  Va.  441, 
2  S.  E.  780,  6  Am.  St  Rep.  664.  In  a  con- 
test between  the  creditors  of  the  husband 
and  the  wife  or  her  heirs,  owing  to  the  great 
facility  which  the  marital  relation  affords 
for  the  commission  of  fraud,  there  is,  as 
there  should  be,  a  presumption  against  the 
bona  fides  of  a  transaction  between  the  hus- 
band and  wife,  which  the  wife  or  her  heirs 
must  overcome  by  clear  and  satisfactory 
evidence.  Crowder  ▼.  Garber  (Va.)  34  S.  E. 
470;  Walker's  Adm'x  t.  Peck,  39  W.  Va. 
325,  19  S.  B.  411;  Wood  v.  Etarmison,  41  W. 
Va.  37G,  23  S.  E.  560;  Miller  ▼.  Gilllspie,  54 
W.  Va.  450,  46  S.  B.  461. 

If  the  evidence  were  sufficient  to  Jnstifjr 
the  conclusion  that  Jemima  Wood  furnished 
to  Joshua  Wood  a  part  of  the  purchase  mon- 
ey of  this  land  (there  is  no  proof  of  it  ex- 
cept his  testimony),  then  we  are  met  with 
another  presumption:  When  the  money  pass- 
ed from  her  to  him,  to  whom  did  It  belong 
after  he  received  it  and  applied  it  to  the 
payment  of  the  purchase  money  of  the  land? 
As  against  the  creditors  of  the  husband,  the 
money  furnished  is  presumed  prima  facie  to 
be  a  gift  to  the  husband  by  the  wife.  Crum- 
rlne  v.  Crumrlne,  50  W.  Va.  226,  40  S.  £. 
341,  88  Am.  St  Rep.  859;  Homer  v.  Huff- 
man, 52  W.  Va.  40,  43  S.  E.  132;  McGinnis 
V,  Curry,  13  W.  Va.  29;  Zinn  v.  Law,  82  W. 
Va.  447,  9  S.  B.  871;  Bank  y.  Atkinson,  32 
W.  Va.  203,  9  S.   B.   175.     The  burden  of 
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proof  Is  on  1  be  wife,  or  tbose  claiming  under 
her,  to  rebut  such  presumption;  and.  In  or- 
der to  do  so,  the  eyidence  mnst  be  full,  clear, 
and  above  suspicion. 

To  rebut  these  presumptions  of  mala  fides 
in  the  transaction,  and  that  any  money  fur- 
nished from  Jemima  to  Joshua  Wood  was 
intended  as  a.  gift,  the  uncorroborated  evi- 
dence of  Joshua  Wood,  surrounded  by  dr- 
cumstances  of  suspicion,  is  offered.  Bhall 
we  sustain  this  alleged  express  trust  against 
a  creditor  of  the  husband  upon  such  evi- 
dence? If  we  do,  we  open  wide  the  door 
for  fraud  in  nearly  every  case  where  the 
marital  relation  exists.  It  would  In  such 
case  provide  a  powerful  and  effective  defense 
to  the  husband's  debts-^one  so  easily  assert- 
ed and  so  difficult  to  disprove.  The  false 
claim  of  a  secret  trust  is  more  dangerous 
than  a  fraudulent  conveyance  placed  upon 
record,  which  gives  notice  to  the  world,  and 
may  be  attacked  while  the  evidence  Is  at 
hand.  A  secret  trust  jnay  be  claimed  to  have 
rested  solely  within  the  knowledge  of  the 
husband  and  wife  for  years,  until  all  evi- 
dence to  overthrow  it  is  beyond  reach,  and 
then  be  brought  forth  to  defeat  the  collec- 
tion of  Just  debts  contracted  upon  the  faith 
that  the  ownership  of  the  property  is  as  the 
record  shows  It  to  be.  To  establish  a  secret 
trust  upon  such  evidence  would  enable  the 
debtor  to  defeat  his  debts  upon  the  mere 
declaration  that  his  property  Is  not  his  own. 
Such  a  secret  trust  should  never  be  enforced 
against  the  creditor  of  the  husband  in  favor 
of  the  wife,  except  upon  the  clearest  and 
most  convincing  proof.  Its  enforcement  upon 
such  evidence  as  here  presented  would  be 
contrary  to  all  principles  of  equity  and  fair 
dealing.  We  hold,  therefore,  that  the  un- 
corroborated testimony  of  a  husband  is  alone 
insufficient  to  establish  an  express  trust  in 
favor  of  his  wife  in  land  purchased  by  him 
in  his  own  name  against  his  creditors  seek- 
ing to  subject  such  land  to  the  payment  of 
the  debts. 

If  there  was  sufficient  evidence  to  show 
that  Jemima  Wood  furnished  a  part  of  this 
purchase  money,  and  that  she  was  to  have 
an  interest  in  the  land  In  proportion  to  the 
part  of  the  whole  purchase  money  furnished 
by  her,  still  no  trust  in  her  favor  could  be 
enforced  under  the  facts  appearing  in  this 
record,  because  of  the  uncertainty  as  to  the 
amount  furnished  by  her.  There  is  no  evi- 
dence In  the  case  showing  the  exact  amount 
furnished  by  her.  Again,  the  testimony  of 
Joshua  Wood  Is  the  only  evidence  on  the 
subject,  and  he  cannot  say  how  much  of  the 
purchase  money  he  paid,  thus  leaving  it  un- 
certain as  to  how  much  she  paid;  and,  with- 
out certainty  and  exactness  as  to  the  amount 
she  paid,  the  trust  in  her  favor  cannot  be 
enforced.  Currence  v.  Ward,  43  W.  Vs..  SOT, 
27  8.  B.  329;  Shaffer  v.  Fetty,  30  W.  Va. 
248,  4  S.  B.  278;  Coleman  v.  Parran,  43  W. 
Va.  787,  28  S.  E.  769. 

While  what  we  have  already  said  miut 


reverse  the  decree  of  the  lower  court,  there 
are  other  questions  arising  in  the 'record. 

This  case  was  referred  to  Ck>mmissioner 
Kittle  to  ascertain  and  report  the  liens  and 
their  priorities,  etc  Uls  report,  dated  the 
10th  of  April,  1900,  was  filed.  He  reports, 
in  iBffect,  that  Joshua  Wood  on  the  13th  day 
of  October,  1885,  conveyed  the  100  acres  in 
trust  to  James  M.  Wood,  trustee,  and  that 
the  annual  rental  value  thereof  is  $85;  that 
the  liens  against  the  100  acres  are  as  follows: 
A  Judgment  in  favor  of  J.  N.  B.  Crim,  as- 
signee of  Alexandei^  Pickens,  etc.,  against 
Joshua  Wood,  dated  July  17,  1885,  and  dock- 
eted April  8,  1885,  amounting  to  1328.82.  A 
deed  of  trust  debt  in  favor  of  J.  N.  B.  Crim, 
assignee,  for  $1,000,  with  interest  from  Au- 
gust 28,  1895,  amounting  to  |1,284.33.  A 
Judgment  in  favor  of  J.  N.  B.  Crim,  assignee 
of  the  Farmers'  Bank,  against  John  P. 
Thompson,  cashier,  G.  L.  Stalnaker,  J.  N.  B. 
Crim,  and  Joshua  Wood,  dated  July  9,  1885, 
and  docketed  October  27,  1885,  amounting  to 
$275.84.  One-half  of  a  decree  of  $3,879.12  In 
favor  of  J.  N.  B.  Crim,  assignee  of  the  state 
of  West  Virginia,  .against  James  W.  Talbott, 
etc.,  late  sheriff  of  Barbour  county,  the  one- 
half  amounting  to  $1,939J56,  which  was  a 
Judgment  of  the  state  of  West  Virginia 
against  James  W.  Talbott,  Henry  A.  Gall, 
William  McClasky,  J.  N.  B.  Crim,  Jacob  W. 
Robinson,  A.  B.  Modlsett,  Joshua  Wood,  I. 
B.  Talbott,  A.  M.  Talbott,  B.  D.  Gall  and 
J.  W.  Corder.  The  report  purports  to  ascer- 
tain the  priorities  of  said  liens  against  the 
100  acres.  This  report  was  excepted  to  by 
Crim,  and  also  by  Joshua  Wood — by  Crim 
because  the  commissioner  failed  to  report  the 
76  acres  subject  to  the  liens  claimed  by 
Crim.  This  exception,  in  our  view,  should 
have  been  sustained,  and  the  report  set  aside, 
and  the  cause  recommitted. 

The  statute  of  limitations  Is  relied  on  as 
a  defense  to  the  debts  reported  by  the  com- 
missioner. So  far  as  the  debts  reported  by 
the  commissioner  are  liens  either  under  the 
deed  of  trust  of  the  21st  of  September,  1885, 
or  the  deed  of  the  13th  of  October,  1885,  to 
James  M.  Wood,  trustee,  the  statute  of  limi- 
tations does  not  apply  to  the  enforcement  of 
the  liens  therefor. 

It  is  claimed  that  the  evidence  and  the 
facts  appearing  do  not  prove  that  Crim  paid 
the  state  Judgment  mentioned  in  said  report. 
Having  examined  the  record  of  this  case,  and 
the  case  of  Crim  and  Robinson  against 
Talbott  et  al.,  we  do  not  think  that  claim  Is 
Justified.  On  the  contrary,  we  think  that  It 
clearly  appears  that  Crim  Is  entitled  to  tiie 
benefit  of  the  state  Judgment  for  any  balance 
remaining  due  to  him  after  the  payments 
and  applications  shown  in  the  record  In  the 
case  of  Crim  and  Robinson  against  Talbott 
et  al. 

It  is  contended  that  the  right  of  Crim  to 
enforce  said  state  Judgment  for  such  bal- 
ance is  barred  by  the  statute  of  limitations 
and  by  the  doctrine  of  laches  or  estoppel. 
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We  do  not  conslde'r  this  contentioii  well 
founded.  *  The  state  judgment  referred  to 
was  a  Judgment  rendered  in  fayor  of  the 
state  by  the  circuit  court  of  Ohio  county  on 
the  24th  of  April,  1878,  upon  the  official  bond 
of  J.  W.  Talbott,  sheriff  of  Barbour  county, 
and  his  sureties  therein,  for  the  penalty 
thereoD,  to  be  discharged  by  the  payment  of 
$6,740.26  and  costs.  Grim,  Robinson,  and 
Wood  were  sureties  of  Talbott,  and  the  Judg- 
ment was  rendered  against  them  and  the 
other  sureties.  Execution  was  issued  on  the 
judgment  on  the  16th  of  September,  1878, 
and  placed  in  the  hands  of  the  sheriff  of 
Barbour  county.  The  Judgment  was  entered 
on  the  judgment  lien  docket  In  Barbour 
county  on  the  18th  of  September,  1878.  At 
September  rules,  1887,  J.  N.  B.  Crim  and  J. 
W.  Robinson,  claiming  to  have  paid  the 
judgment,  filed  their  bill  in  equity  against 
Talbott  and  all  their  co-sureties  living,  and 
the  personal  representatiyes  of  those  de- 
ceased, for  the  purpose  of  enforcing  the  lien 
of  said  Judgment  for  the  benefit  of  the  plain- 
tiifs,  and  for  contribution  from  the  co-sure- 
ties. That  suit  of  Grim  and  Robinson  against 
Talbott  et  al.  remained  pending,  and  was 
heard  with  this  cause  at  the  time  the  decree 
complained  of  was  entered.  Robinson,  it 
seems,  only  paid  $125  of  the  state  Judgment. 
Grim  occupies  a  double  relation  to  that  Judg- 
ment— one  as  surety,  paying  off  part  of  the 
Judgment,  and  the  other  as  a  co-surety, 
against  whom  it  was  rendered.  Upon  this 
state  of  facts,  and  under  the  circumstances 
appearing,  it  seems  clear  to  us  that  neither 
the  statute  of  limitations,  nor  the  doctrine 
of  laches  or  estoppel,  bars  Orim's  right  to 
enforce  the  lien  of  that  Judgment  for  the 
balance  due  him  thereon.  In  the  case  of 
Welmer,  Wright  &  Watkins  y.  Talbot  et  al. 
(recently  decided  by  this  court)  49  S.  B.  372, 
the  law  applicable  to  the  questions  here  pre- 
sented was  announced.  From  the  opinion 
dellyered  by  Judgre  Poffenbarger  in  that  case 
we  quote  the  following:  "The  lien  of  a  Judg- 
ment ceases  to  exist  when  a  scire  facias  or 
action  thereon  la  barred  by  the  statute  of 
limitations,  and  not  before.  Shipley  y.  Pew, 
23  W.  Va.  487.  'Where  execution  issues 
within  two  years  as  aforesaid,  other  execu- 
tions may  be  issued  on  such  Judgment  with- 
out notice,  within  ten  years  from  the  return 
day  of  the  last  execution  Issued  thereon,  on 
which  there  is  no  return  by  an  officer,  or 
which  has  been  returned  unsatisfied.'  Oode 
1899,  c.  189,  S  10.  Since  the  lien  exists  at 
long  as  execution  may  issue  on  the  Judg- 
ment or  scire  facias,  or  action  thereon  may 
be  had,  neither  the  statute  nor  laches  can 
bar  it,  for  the  lien  gives  a  clear  right  to  sat- 
isfaction of  the  Judgment,  and  equity  will 
enforce  it.  Its  existence  precludes  the  pos- 
sibility of  any  waiver,  abandonment,  lack  of 
diligence,  or  any  other  element  of  laches." 
As  to  what  part  of  the  balance  due  Grim 
can  be  charged  against  Joshua  Wood  or  his 
estate,  the  case  last  referred  to  is  again  in 


point,  and  we  quote  from  the  opinion  as  fol- 
lows:  '*The  right  to  recover  at  law  seems 
to  be  limited  to  an  aliquot  part  of  the  debt, 
to  be  determined  by  a  division  according  to 
the  whole  number  of  co-sureties,  solvent  and 
insolvent.  But  in  equity  a  surety  who  pays 
the  debt  of  his  principal  is  entitled  to  have 
as  contribution  from  his  solvent  co-surety  a 
pro  rata  amount  of  the  sum  paid  by  him, 
based  upon  the  number  of  solvent  co-sure- 
ties, excluding  Insolvent  ones.  Brandt  on 
Sur.  &  Guar.  §  288;  Story's  Eq.  PI.  §  496; 
Preston  v.  Preston,  4  Grat  88,  47  Am.  Dec 
717;  Dent  v.  Waits*  Adm'r,  9  W.  Va.  41.- 

It  is  claimed  that  Grim  cannot  enforce  the 
lien  of  the  state  judgment  for  his  benefit 
under  the  rule  laid  down  in  the  case  of  HofT- 
man  v.  Shields,  4  W.  Va.  490,  because  the 
state  cannot  be  made  defendant  to  the  suit 
It  seems  to  us  that  this  rule  cannot  be  ap- 
plied where  a  surety  pays  a  Judgment  of  hla 
principal  rendered  in  favor  of  the  state. 
This,  in  reason,  must  constitute  an  exceptl<m 
to  the  rule.  A  party  should  not  be  comi>elled 
to  lose  his  right  as  surety  in  the  payment  of 
a  Judgment  simply  because  such  Judgment 
was  rendered  In  favor  of  the  state,  and  we 
hold  that'  a  surety  who  pays  a  Judgment  In 
favor  of  the  state  Is  entitled  to  maintain  a 
suit  for  the  enforcement  of  the  lien  thereon 
for  his  benefit,  without  making  the  state  a 
party  to  the  suit 

The  only  other  question  remaining  is  the 
exception  taken  to  the  deposition  of  Grim» 
who  testifies.  In  effect,  that  he  is  the  owner 
of  certain  of  the  debts  reported  by  the  com- 
missioner. This  testimony  is  claimed  to  be 
evidence  of  a  personal  transaction  between 
Grim  and  Wood,  rendering  it  inadmissible 
upon  the  hearing  of  this  cause;  Wood  hav- 
ing died  before  the  hearing.  We  do  not 
think  this  testimony  is  necessarily  evidence 
of  a  personal  transaction  or  communication 
between  Grim  and  Wood.  The  payment  of 
a  Judgment  as  surety  for  a  principal  debtor, 
or  the  purchase  of  a  Judgment,  does  not  nec- 
essarily imply  a  personal  transaction  <» 
communication  with  the  Judgment  debtor. 
Therefore  we  think  that  the  exception  to  the 
deposition  of  Grim  should  have  been  over- 
ruled. 

Joshua  Wood  died  previous  to  the  entering 
of  the  decree  complained  of,  and  when  this 
cause  is  remanded  it  should  be  further  pro- 
ceeded with  according  to  the  rules  govern- 
ing the  settlement  of  a  decedent's  estate. 

In  what  we  have  said  in  relation  to  the 
debts  or  liens  r^orted  by  the  commissioner, 
we  have  had  no  reference  to  the  accuracy 
of  the  amounts  of  such  debts  or  Hens,  as  we 
have  made  no  Investigation  as  to  the  accu- 
racy of  the  amounts. 

Generally,  where  we  have  used  in  this 
opinion  the  expressions  "this  cause"  or  'this 
case,"  the  cause  of  Pickens  v.  Wood  was 
intended. 

For  the  reasons  stated,  the  decree  of  the 
circuit  court  entered  in  this  cause  on  the 
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dlst  day  of  MAj,  1904,  is  t^versed,  and  the 
report  of  Commissioner  Kittle,  bearing  date 
the  10th  day  of  April,  1900,  is  set  aside,  and 
these  causes  are  remanded  to  the  circuit 
court  of  Barbour  county,  to  be  further  pro- 
ceeded with  according  to  the  principles  an- 
nounced in  this  opinion,  and  according  to 
roles  governing  courts  of  equity. 


(57  W.  Va.  €08) 

MATS  ▼.  HINCHMAN. 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

April  25,  1905.) 

BOUNDARIES— COUBSES    AND    DISTANCES— MON- 
UHENT8— DEEDS— ACQUIESCSNOB. 

1.  In  fixing  the  boundaries  of  land  from  title 
deeds,  the  lines  calling  for  aBcertained  comers 
must  be  run  thereto,  though  this  may  require  a 
variation  of  both  course  and  distance;  but 
where  a  monument  comer  is  called  for  which  is 
not  found,  and  the  place  where  such  monument 
stood  cannot  be  satisfactorily  ascertained,  the 
course  and  distance  called  for  must  govern. 

[Bid.  Note. — For  cases  in  point,  see  vol.  & 
Cent  Dig.  Boundaries,  «  14r-29,  88-40.] 

2.  Points  5,  6,  and  7  of  the  syllabus  in  the 
case  of  Gwynn  v.  Schwartz,  9  S.  B.  880,  82  W. 
Va.  487,  and  point  4  of  the  syllabus  in  the  case 
of  Le  Comte  v.  Carson  (decided  by  this  court, 
and  not  yet  officially  reported)  49  S.  B.  238,  are 
reaffirmed. 

(Syllabus  by  the  Court) 

Brror  to  Circuit  Court,  Cabell  County. 

Action  by  Nicholas  Mays  against  Adam 
Hinchman.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

OL  W.  Campbell  and  Wyatt  &  Hutchinson, 
for  plaintiff  in  error.  Peyton  A  Perkinson, 
W.  P.  Donahoe,  and  Geo.  J.  McComas^  for 
defendant  In  error. 

COX,  J.  This  is  an  action  of  ejectment 
In  1807  the  lands  of  John  Morris,  lying  on 
the  waters  of  Quyandbtte  river,  were  divided 
into  lots  and  sold  under  decrees  In  a  chan- 
cery proceeding.  Lots  Nos.  5  and  6  of  this 
division  adjoined.  No.  5  contained  125  acres, 
and  No.  6  03  acres.  These  lots  were  sold 
and  conveyed  to  different  purchasers  imder 
the  decrees,  and  by  successive  conveyances 
were  finally  conveyed  to  Geo.  F.  Miller,  Sr. 
After  his  death  his  heirs  conveyed  lot  No. 
5,  together  with  8  acres,  part  of  lot  No.  6^ 
to  defendant,  Hinchman,  by  deed  dated  17th 
of  March,  1898,  and  by  deed  dated  10th  of 
March,  1894,  conveyed  lot  No.  6  (reserving 
Bald  three  acres)  to  plaiiitlff.  Mays.  The 
deed  to  Mays  descrlhed  the  divisional  line 
between  these  lots  as  follows:  "Beginning 
at  a  small  elm  on  the  bank  of  Guyandotte 
Biver,  comer  to  Lot  No.  5  of  the  John  Mor- 
ris land,  lying  in  the  Bend  of  said  Guyan- 
dotte River  and  with  said  Lot  No.  5  N.  18 
B.  220  poles  to  two  small  black  oaks  and 
a  dogwood."  The  deed  to  Hinchman  de- 
scribed the  land  conveyed  by  reference  to 
other  deeds,  in  which  this  divisional  line  was 
described  in  the  same  language  used  in  plain- 
tiff's deed.    The  location  of  this  divisional 


line  constitutes  the  controversy  in  this  case. 
The  monuments  to  this  line — ^the  elm  at  the 
.  beginning  and  the  black  oaks  and  the  dog- 
wood at  the  end — ^are  gone.  Much  evidence 
was  taken  as  to  the  places  where  these  monu- 
ments stood.  The  difference  in  the  location 
of  this  line  as  claimed  by  plaintiff  and  as 
claimed  by  defendant  makes  a  difference  of 
about  2%  acres  of  land.  Plaintiff's  declara- 
tion describes  and  demands  the  whole  of 
lot  No.  6  by  metes  and  bounds,  excepting 
from  the  boundary  a  small  strip  on  the 
north  end  of  said  tract  of  land,  containing 
about  3  acres,  more  particularly  described 
in  a  deed  made  by  Geo.  F.  Miller  and  others 
to  Adam  Hinchman.  Before  trial  the  par- 
ties entered  of  record  an  agreement  where- 
by it  was  provided,  among  other  things, 
'that  the  3  acres,  more  or  less,  conveyed  by 
D.  I.  Smith  and  others  to  Adam  Hinchman 
by  deed  dated  the  17th  day  of  February, 
1893,  and  recorded  in  Deed  Book  No.  47,  at 
page  57,  and  the  three  acres,  more  or  less, 
reserved  in  the  deed  from  D.  I.  Smith  and 
others  to  Nicholas  Mays,  dated  the  19th  day 
of  March,  1894,  and  recorded  in  Deed  Book 
No.-  45,  at  page  235,  is  all  that  strip  of  land 
on  the  north  end  of  lot  No.  6  of  the  Morris 
land.  Included  between  the  north  line  of 
said  lot  No.  6  and  the  southern  line  of  the 
Bdens  Bead,  through  the  said  lot  No.  6,  so 
as  to  give  all  the  said  Bdens  Road  and  all 
the  land  north  of  said  road  to  the  said  Adam 
Hinchman,  or,  in  other  words,  that  the 
northern  boundary  of  the  lands  conveyed  to 
the  said  Nicholas  Mays  follows  the  southern 
line  of  the  said  Bden  Road  from  the  east 
to  the  west  line  of  the  said  lot  No.  6»"  On  the 
trial  of  this  action  the  Jury  found  as  follows: 
"We,  the  Jury,  find  for  the  plaintiff  the  land 
mentioned  and  described  in  the  declaration, 
and  that  the  division  line  between  the  plain- 
tiff and  defendant  is  the  line  from  C  to  D, 
as  shown  on  the  surveyor's  map  herein,  and 
we  find  the  boundaries  to  be  as  follows:  "Be- 
ginning at  the  point  0,  thence  N.  16  45  B. 
220  poles  to  the  point  D  on  said  map,  thence 

5.  70  B.  64  poles  to  a  white  oak,  thence  S. 
9  45  W.  217T/io  to  a  sycamore  snag  on  the 
bank  of  Guyandotte  river,  thence  down  said 
river  with  the  meanders  tibereof  to  the  point 
of  beginning.  And  we  find  that  the  plain- 
tiff is  entitled  to  a  fee-simple  estate  therein.** 
This  finding  includes  the  whole  of  lot  No. 

6,  according  to  the  trial  map  In  this  case. 
The  defendant  moved  the  court  to  set  aside 
the  verdict  and  award  him  a  new  trial,  which 
motion  was  overruled,  and  Judgment  entered 
in  accordance  with  the  verdict  Defendant 
excepted,  and  afterwards  obtained  a  writ  of 
error  and  supersedeas  from  this  court. 

It  is  contended  that  the  verdict  of  the  Jury 
is  erroneous.  Notwithstanding  the  declara- 
tion does  not  demand  the  whole  of  lot  No.  6, 
and  notwithstanding  the  parties,  by  an  agree- 
ment entered  of  record,  expressly  admitted 
that  the  three  acres,  part  of  lot  No.  6,  was 
owned  by  the  defendant,  and  not  by  the 
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plaintiff,  and  agreed  as  to  the  boundary  line 
of  said  three  acres,  still  the  jury,  by  Its 
verdict,  gaye  to  the  plaintiff  the  whole  of 
lot  No.  6,  including  the  three  acres.  It  is* 
not  necessary  for  us  to  determine  whether 
or  not  the  lower  court,  In  the  absence  of 
any  other  error,  could  have  entered  Judgment 
for  all  the  boundary  found,  except  the  three 
acres,  as  a  new  trial  must  be  allowed  for 
other  reasons,  but  see  Gallatin's  Heirs  ▼• 
Haywood's  Heirs,  4  W.  Va.  1;  Chichester  v. 
Boggess,  6  Munf.  08. 

The  defendant  complains  of  the  rejection 
of  certain  documentary  evidence  offered  by 
him,  accompanied  by  an  offer  of  oral  evi- 
dence, and  of  the  rejection  of  certain  evi- 
dence tending  to  show  acquiescence  by  for- 
mer owners  of  the  lots  of  land  now  owned 
by  the  parties  to  this  action  as  to  the  di- 
visional line  in  controversy.  The  documen- 
tary evidence  offered  and  rejected  was  a 
number  of  deeds  of  conveyance  for  these 
lots,  preceding  the  conveyance  to  the  ances- 
tor of  the  common  grantors  of  the  plaintiff 
and  defendant,  and  succeeding  the  division 
of  the  Morris  land.  These  deeds  form  part 
of  the  chains  of  title  of  the  plaintiff  and  of 
the  defendant  from  Morris  to  the  ancestor 
of  their  common  grantors.  It  was  proposed, 
in  connection  with  the  offer  of  these  deeds, 
to  prove  that,  immediately  after  the  sale  of 
the  land  in  the  Morris  Case,  the  parties 
claiming  under  these  deeds  went  upon  the 
ground,  ran  the  lines,  and  marked  the  trees 
along  the  line,  and  that  the  trees  so  marked 
upon  the  divisional  line  between  the  plaintiff 
and  defendant  are  still  standing,  and  bear 
the  marks  then  made,  and  that  the  parties 
claiming  under  said  deeds  thereafter  con- 
tinually, up  to  the  time  plaintiff  bought  the 
land  claimed  by  him,  claimed,  cultivated, 
and  cleared  the  land,  and  cut  timber  on  both 
sides  up  to  these  line  trees,  and  recognized 
these  trees  as  line  trees.  Evidence  tending 
to  show  a  valid  oral  agreement  between 
prior  owners  of  lands  through  whom  the  par- 
ties hold  as  to  the  location  of  the  divisional 
line  between  such  lands  Is  admissible.  Like- 
wise evidence  tending  to  show  acquiescence 
by  prior  owners  as  to  the  location  of  the 
divisional  line,  from  which  such  valid  oral 
agreement  may  be  inferred,  is  admissible. 
In  the  case  of  Qwynn  v.  Schwartz,  32  W.  Va. 
487,  9  S.  B.  880,  it  Is  held  that  "disputed 
boundaries  between  two  adjoining  lands  may 
be  settled  by  express  oral  agreement  ex- 
ecuted Immediately,  and  accompanied  by  pos- 
session according  thereto;"  that  "long  ac- 
quiescence by  one  adjoining  proprietor  In  a 
boundary  established  by  the  other  is  evidence 
of  such  agreement  so  fixing  the  division  line 
between  them";  and  that  "such  acquiescence 
may  be  shown  by  the  adjoining  landowners 
having  actual  possession  and  cultivating  to 
such  line,  or,  if  the  line  run  through  woods, 
by  the  proprietor  who  established  such  di- 
vision line,  with  the  knowledge  of  the  ad- 
joining land  proprietor,  always  clearing  up 


to  this  line,  and,  with  his  like  knowledge, 
cutting  timber  and  peeling  bark  up  to  this 
division,  the  other  landowner  making  no  ob- 
jection to  such  claim  or  such  acts  of  owner- 
ship, though  he  was  present  when  such  acts 
were  being  done."  In  the  case  of  Le  Comte 
V.  Carson  et  al.  (not  yet  officially  reported) 
40  S.  E.  238,  it  is  held  tbat:  'To  make  vaUd 
an  oral  agreement  to  fix  a  line  between  two 
contiguous  tracts  of  land,  there  must  be 
doubt  and  uncertainty  as  to  the  true  place 
of  the  Hue;  else  the  agreement  is  void. 
Where  there  is,  in  fact,  imder  the  facts,  such 
doubt  and  uncertainty,  such  oral  agreement, 
if  at  once  carried  into  execution  by  actual 
possession,  is  valid,  without  other  considera- 
tion than  the  settlement  of  disputed  bound- 
ary." See,  also,  6  Cyc.  032,  note  49.  Before 
evidence  tending  to  show  a  valid  oral  agree- 
ment between  prior  owners,  or  such  ac- 
quiescence by  tbem  from  which  such  an 
agreement  may  be  inferred,  can  be  admitted, 
it  must  be  shown  that  they  were  prior  own- 
ers, and  the  best  evidence  is  their  title  deeds. 
It  is  clear,  therefore,  that  these  deeds  should 
have  been  admitted,  together  with  any  prop- 
er evidence  tending  to  show  such  valid  oral 
agreement  as  to  the  location  of  the  line  in 
controversy,  or  tending  to  show  such  ac- 
quiescence from  which  such  agreement  might 
be  inferred.  Plaintiff  claims  that  such  evi- 
dence was  not  admissible  as  to  owners  pre- 
ceding the  ancestor  of  the  common  grantors. 
It  is  true  that,  after  the  titles  to  lots  Nos. 
5  and  6  were  united  in  the  same  person,  his 
possession  of  one  was  not  adverse  to  his  pos- 
session of  the  other.  The  question  here  is 
one  of  location.  The  common  grantors,  when 
they  conveyed  these  lots  separately  to  plain- 
tiff and  defendant,  described  this  divisional 
line  in  plaintiff's  deed  In  the  same  language 
used  in  the  former  deeds,  and  in  defendant's 
deed  referred  to  such  former  deeda  In  the 
description  of  this  line.  The  conclusion 
seems  inevitable  that  by  the  deeds  to  plain- 
tiff and  defendant  the  common  grantors  in- 
tended to  preserve  the  integrity  of  this  di- 
visional line  as  it  existed  when  these  lots 
came  to  their  ancestor,  and  as  conveyed  to 
htm.  Upon  like  principle,  we  think  It  was 
proper  to  admit  the  title  bond  mentioned  in 
bill  of  exceptions  No.  4. 

Defendant  objects  to  instruction  No.  2 
given  for  the  plaintiff.  It  is  as  follows:  '*Tiie 
court  further  instructs  the  jury  that  if  they 
find  from  the  evidence,  facts,  and  circum- 
stances in  this  case  that  the  elm  com^  called 
for  at  the  river  and  the  two  black  oaks  and 
dogwood  called  for  are  missing,  and  cannot 
be  satisfactorily  located  on  the  ground,  that 
then  the  true  corner  should  be  located  by 
the  courses  and  distances  set  forth  in  the 
deed."  We  take  it  that  the  phrase  "cannot 
be  satisfactorily  located"  means  that  the 
place  where  the  monument  stood  cannot  be 
satisfactorily  located.  This  instruction,  we 
think,  properly  propounds  the  law  in  a  case 
where  the  line  is  to  be  ascertained  from  the 
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title  deeds  alone,  and  where  there  Is  no  valid 
agreement  as  to  the  location  of  such  line, 
and  no  such  acquiescence  from  which  such 
an  agreement  can  he  Inferred.  We  under- 
stand It  to  he  the  law  that.  In  fbdng  the 
boundaries  of  land  from  title  deeds,  the  lines 
calling  for  ascertained  comers  must  be  run 
thereto,  though  this  may  require  a  variation 
of  both  course  and  distance;  but,  where  a 
monument  comer  Is  called  for  which  is  not 
found,  and  the  place  where  such  monument 
stood  cannot  be  satisfactorily  ascertained, 
the  course  and  distance  called  for  must  gov- 
ern. Clements  v.  Kyles,  13  Grat  468.  Un- 
questionably the  word  "satisfactorily,"  as 
used  In  this  Instruction,  meant  satisfactorily 
to  the  Jury  trying  the  case,  and  considering 
the  evidence,  facts,  and  circumstances  ap- 
pearing. 

As  this  case  must  be  remanded  for  a  new 
trial,  we  shall  not  discuss  the  question  of 
whether  or  not  the  evidence  was  sufficient 
to  sustain  a  verdict  In  favor  of  the  plaintiff, 
and  we  do  not  express  any  opinion  as  to 
that  matter. 

For  the  reasons  stated,  the  judgment  of 
the  circuit  court  of  Cabell  county,  entered 
in  this  action  on  the  1st  day  of  April,  1902, 
is  reversed,  the  verdict  of  the  Jury  set  aside, 
and  a  new  trial  awarded  to  the  defendant, 
and  this  case  remanded  to  be  further  pro- 
ceeded with. 


(57  W.  Va.  587) 
TRACY'S  ADM'X  v.  CARVER  COAL  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  25,  1905.) 

AFPEAIr^KELETON   BILL  OF  EXCKPTIONS— IVI- 

DENCn— BBGOBD. 

1.  While  what  is  familiarly  known  6B  a  "skel- 
eton bill  of  exceptions"  (that  is,  a  bill  which 

J  provides  for  the  subsequent  copying  by  the  clerk 
nto  it,  and  as  a  part  of  it,  of  some  paper  or 
document),  is  allowed,  yet,  to  make  such  a  bill 
valid  and  complete,  these  rules  must  be  riegard- 
ed :  (1)  The  bill,  in  referrin|r  to  such  paper  or 
document,  must  purport  to  mcorporate  it  into 
and  make  it  a  part  of  the  bill;  a  mere  refer- 
ence to  it,  although  such  as  to  identify  it  be- 
yond doubt,  or  a  statement  that  it  waa  In  evi- 
dence, is  not  sufficient.  (2)  The  document  must 
itself,  at  the  time  of  the  signature  of  the  bill. 
be  in  existence,  written  out,  and  complete.  (3) 
It  must  be  annexed  to  the  bill,  and  referred  to 
aa  annexed,  or  it  must  be  so  marked,  by  letter, 
number,  or  other  means  of  identification,  aa  to 
leave  no  doubt,  when  found  in  the  record,  that 
it  is  the  one  referred  to  in  the  bill;  and  thes# 
means  of  identification  must  be  obvious  to  all, 
BO  that  any  one  examining  the  record  can  know 
what  document  or  paper  is  to  be  inserted,  or, 
after  its  insertion,  that  the  clerk  has  made  no 
mistake. 

[Bd.  Note. — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Exceptions,  Bill  of,  |  90.] 

2.  A  skeleton  bill  of  exceptions  may  be  adopt- 
ed for  the  purpose  of  making  evidence  taken 
down  and  transcribed  by  a  shorthand  reporter 
a  part  of  the  record,  but  at  the  time  the  bill  is 
aigned  the  evidence  must  be  actually  transcrib- 
ed, and,  unless  it  is  attached  to  the  bill,  it  must 
bear  some  mark  of  identification,  such  as  is  re- 


quired in  makins  any  other  paper  or  document 
a  part  of  such  bill. 

[Bd.  Note. — ^For  cases  In  point,  see  voL  21, 
Cent.  Dig.  Bxceptlons,  Bill  of,  f  80.] 

8.  Evidence  taken  down  and  transcribed  by  a 
shorthand  reporter  is  not  a  part  of  the  record, 
and  can  only  be  made  so  by  a  proper  bill  fit 
exceptions. 

[Ed.  Note. — For  cases  in  point,  see  voL  3, 
Cent  Dig.  Appeal  and  Error,  I  2370.] 

4.  Where  a  skeleton  bill  of  exceptions  is  taken 
for  the  purpose  of  making  evidence  a  part  of 
the  record,  and  where  such  evidence  has  not 
been  actually  transcribed,  or,  if  transcribed,  is 
not  referred  to  in  such  way  as  to  make  it  a 
part  of  the  bill,  it  cannot,  after  the  expiration 
of  80  days  since  the  adjournment  of  the  term 
at  which  final  judgment  was  rendered,  be  cer- 
tified and  identified  so  as  to  become  a  part  of 
the  bill. 

(Byllal^us  by  the  Court) 

Error  to  Circuit  Court,  Putnam  County. 

Action  by  Daniel  Tracy's  administratrix 
against  the  Carver  Coal  Company.  Judg- 
ment for  plalntUT,  and  defendant  brings  er^ 
ror.    Affirmed, 

Price,  Smith  &  Spilman  and  J.  H.  Nash, 
for  plaintiff  in  error.  W.  L.  Higgins,  Ounn 
&  Alexander,  and  Chas.  B.  Hogg,  for  defend- 
ant in  OTor, 

aANDEBS,  J*  The  demurrer  to  the  dec- 
laration, which  was  overruled  by  the  circuit 
court,  not  being  insisted  upon  here,  and  the 
declaration  appearing  to  be  good,  the  first 
question  presented  ia  whether  or  not  the  evi- 
dence taken  upon  the  trial  is  a  part  of  the 
record.  Tliia  action  was  tried  in  the  circuit 
court  of  Putnam  county,  and  at  the  Septem- 
ber term,  1902,  Judgment  was  rendered  in 
favor  of  the  plaintiff  for  $1,800,  and  the 
court  gave  the  defendant  time  within  which 
to  prepare  and  present  for  signing  proper 
bills  of  exceptions;  and  in  vacation,  on  the 
22d  day  of  October,  1902,  an  order  was  en- 
tered by  the  Judge  showing  the  signing  of 
bill  of  exceptions  No.  1,  and  certifying  the 
same  to  the  clerk  of  the  court,  with  direc- 
tions to  the  clerk  to  enter  an  order  making 
it  a  part  of  the  record.  The  bill  of  excfep- 
tions  signed  is  what  is  known  as  a  "skeleton 
biir';  that  is,  it  contains  only  the  formal 
parta  thereof,  with  parenthetical  instructions 
to  the  clerk,  *'Here  insert  the  stenographer's 
transcript  of  the  evidence  for  the  plaintiff 
in  chief,"  and  so  on,  with  like  instructions 
as  to  the  defendant's  evidence,  the  plaintiff's 
evidence  in  rebuttal,  and  the  defendant's  evi- 
dence in  surrebuttal.  The  clerk,  in  making 
up  the  record,  copied  literally  the  bill  of  ex- 
ceptions, and,  instead  of  inserting  the  evi- 
dence at  the  places  provided  and  called  for 
in  the  bill,  the  parenthetical  instructions 
were  copied;  and  after  the  bill  of  exceptions 
had  been  copied,  and  Just  following  it,  what 
purports  to  be  the  evidence  is  given.  The 
fact  that  the  evidence  was  not  copied  in  the 
places  called  for  in  the  bill  will  not  Impair 
the  bill  if  the  court  can  see  that  it  is  the  evi- 
dence that  the  Judge  therein  called  for  and 
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Instmcted  to  be  Inserted,  and,  in  determining 
this,  we  must  look  to  the  evidence  for  some 
mark  of  Identification  by  which  the  clerk 
could  be  safely  guided  in  preparing  the  rec- 
ord. If  we  find  no  such  mark  or  memoran- 
dum thereon  as  brings  it  within  the  paren- 
thetical description  in  the  bill,  then  it  must 
not  be  treated  as  a  part  of  the  record. 
**When  the  paper  which  is  to  constitute  a 
part  of  a  bill  of  exceptions  is  not  incorporat- 
ed into  the  body  of  the  bill,  it  must  be  an- 
nexed to  it,  or  so  marked  by  letter,  number, 
or  other  means  of  identification  mentioned  in 
the  bill  as  to  leave  no  doubt,  when  found  in 
the  record,  that  it  is  the  one  referred  to  In 
the  bill  of  exceptions;  otherwise  it  will  be 
disregarded."  McKendree  v.  Shelton,  51  W. 
Ya.  516,  41  S.  B.  909.  And  in  that  case  it  is 
held  that  a  copy  of  a  paper  attached  to  a 
pleading  in  the  case,  which  purports  to  be 
the  same  as  the  paper  mentioned  in  the  bill 
of  exceptions,  does  not  make  it  a  part  of 
the  bill,  nor  can  it  be  presumed  that  it  is  the 
same  paper  read  in  evidence  and  excepted  to. 
The  document  or  paper  called  for,  and  di- 
rected to  be  inserted  in  the  bill,  must  be  so 
clearly  referred  to  and  marked  on  the  record 
as  to  be  identified  beyond  reasonable  doubt, 
and  the  means  of  identification  must  be  obvi- 
ous to  all.  No  mere  memorandum,  however 
intelligible  It  may  be  to  a  single  person — 
even  the  clerk — ^but  indicating  nothing  to 
any  one  else,  will  be  sufficient  They  must 
be  BO  that  any  one  going  to  the  record  can 
determine  what  document  is  to  be  inserted, 
or,  if  inserted,  that  the  clerk  has  made  no 
mistake.  Bills  of  exceptions  commonly  call- 
ed ''skeleton  bills"  are  well  recognized  by 
the  law;  that  is,  where  the  court  or  judge 
prepares  or  signs  the  bill,  containing  only  the 
formal  parts,  and  provides,  by  parenthetical 
instructions  to  the  clerk,  to  copy  into  the 
bill  certain  documents  or  evidence.  This 
class  of  bills  of  exceptions  is  of  great  use, 
and  labor  saving  to  the  profession  and  the 
courts,  and,  since  our  statute  has  provided 
fo%  stenographers  to  take  down  the  evidence 
upon  the  trial  in  shorthand,  and  to  furnish  a 
transcription  thereof,  the  evidence  thus  tak- 
en by  the  stenographer  can  be  made  a  part 
of  the  record  by  such  skeleton  bill  of  excep- 
tions; but  In  doing  so,  as  in  all  other  cases, 
the  evidence  must  have  been  actually  before 
the  judge,  because,  under  our  statute,  the 
judge  of  the  trial  court  is  required  to  certify 
the  evidence  by  proper  bills  of  exceptions. 
Code  1899,  c.  131,  §  9.  And  while  sections 
3,  4,  p.  1135,  Appendix  Code,  provide  that 
the  shorthand  reporter  shall  take  full  short- 
hand notes  of  the  testimony  in  any  case  in 
which  his  services  may  be  required,  and  that 
such  notes  shall  be  deemed  and  held  to  be 
official,  and  the  best  authority  in  any  matter 
of  dispute,  they  do  not  make  such  notes  a 
part  of  the  record;  but,  in  order  to  become 
so,  they  must  be  transcribed  by  the  stenog- 
rapher, and  made  so  by  the  court  or  judge, 
by  a  proper  bill  of  exceptions.    It  is  provid- 


ed by  these  sections  that  the  "notes  shall  be 
deemed  and  held  to  be  official,  and  the  best 
authority  in  any  matter  of  dispute.**  But 
where  the  party  desires  to  use  the  evidence 
taken  upon  the  trial,  it  is  further  provided 
that  "a  copy  of  the  same,  made  as  herein- 
after provided,  shall  be  used  by  the  parties 
to  the  cause  in  any  further  proceedings, 
wherein  the  use  of  the  sama  may  be  requir- 
ed." "Where  official  court  stenographers  are 
appointed  by  law  to  take  down  the  proceed- 
ings on  the  trial,  the  bill  of  exceptions  is  stiU 
indispensable  to  bring  their  reports  up,  al- 
though the  statute  expressly  declares  that 
they  shall  be  'the  best  authority  in  any  mat- 
ter of  dispute.*  •  •  •  The  certificate  of 
the  stenographer  to  the  accuracy  of  the  long- 
hand manuscript  is  not  enough.  The  trial 
judge  must  indicate  his  approval  of  its  cor- 
rectness by  authentication  under  his  own 
hand.'*  8  Ency.  Fl.  &  Pr.  pp.  436-7.  This 
certificate  is  required  of  the  judge  under  onr 
statute.  But  where  the  skeleton  bill  is  pre- 
pared, and  there  are  specific  Instructions  to 
the  clerk  to  incorporate  theroln  the  evidence 
taken  and  transcribed  by  the  stenographer, 
this  is  the  certificate  of  the  court  or  judge 
to  the  evidence  taken  upon  the  trial,  provid- 
ed the  evidence  has  been  actually  transcribed 
and  certified  by  the  stenographer,  and  Is  so 
identified  with  the  case  that  the  instmctions 
given  by  the  bill  of  exceptions  to  the  clerk 
can  be  followed  with  safety,  and  come  with- 
in the  rules  hereinbefore  referred  to.  A 
shorthand  reporter  acts  under  oath,  and, 
while  the  shorthand  notes  shall  be  held  to 
be  official,  yet  he  Is  required  to  furnish 
copies  thereof  when  requested,  and,  in  doing 
so,  he  should  make  the  return  under  his  cer- 
tificate. Gunn  V.  Ohio  River  R.  Co.,  37  W. 
Ya.  421,  16  S.  B.  628;  McKendree  v.  Shelton, 
supra;  Leftwitch  v.  Lecaou,  4  Wall.  187,  18 
L.  Ed.  388;  Atchison  &  Neb.  Ry.  Co.  t.  Wag- 
ner, 19  Kan.  835;  Warbasse  &  Lee  v.  Card, 
74  Iowa,  306,  87  N.  W.  383;  Anderson  ▼.  Le- 
verich,  70  Iowa,  741,  30  N.  W.  39;  Busby  et 
al.  V.  Finn,  Trustee,  1  Ohio  St  409. 

It  is  claimed  that  the  evidence  which  the 
clerk  copied  into  the  record  was  taken  down 
and  transcribed  by  the  stenographer,  but  we 
can  only  infer  that  this  is  so  from  the  fact 
that  the  judge,  in  the  bill  of  exceptions,  re- 
ferred to  the  evidence  as  transcribed  by  the 
stenographer.  No  order  is  made  showing 
the  appointment  of  the  stenographer,  nor  is 
the  evidence  certified  by  him.  The  evidence 
which  the  clerk  copied  into  the  record  bean 
no  mark  or  memorandum  by  the  judge  or 
stenographer,  of  any  kind  whatsoever,  to 
show  that  it  was  the  evidence  given  upon 
the  trial.  How  could  the  clerk  follow  the  in- 
structions given  in  the  bill  to  insert  the 
stenographer's  transcript  of  the  evidence, 
when  there  is  nothing  to  identify  it  as  the 
evidence  transcribed  by  the  stenographer? 
There  is  no  memorandum  or  mark  upon  it 
showing  that  it  is  the  evidence  taken  down 
and  transcribed  by  the  stenographer,  and 
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filed  by  bim  wltb  tbe  clerk.  It  is  true,  the 
style  of  tbe  case  is  given,  but  was  tbe  evi- 
dence correctly  talsen  down  and  transcribed? 
Is  tbls  a  complete  transcrix^t  from  tbe  stenog- 
rapher's notes,  and  in  fact  is  it  tbe  evidence 
given  upon  tbe  trial  of  tbe  case?  No  one 
bas  said  so,  by  certificate  or  otherwise;  and 
then  how  could  the  clerk,  upon  the  evidence 
alone,  by  which  he  must  be  guided,  say  that 
It  Is  the  evidence  referred  to  in  the  bill  of  ex- 
ceptions? There  Is  nothing  to  assimilate  It 
with  tbe  instruction  given  In  tbe  bill.  No 
one  can  say  that  this  is  the  evidence  which 
the  judge  called  upon  the  clerk  to  incorpo- 
rate In  the  bill,  and  It  does  not  appear  that 
this  evidence  bad  been  transcribed  and  was 
In  existence  at  the  time  the  skeleton  bill  was 
prepared  and  signed.  There  Is  certainly 
nothing  by  which  this  evidence  can  be  con- 
nected with  the  bill,  and  we  must  determine 
that  It  Is  not  a  part  of  the  record  of  ibis 
case  unless  made  so  by  the  supplemental 
record. 

After  the  case  bad  been  brought  to  this 
court  on  tbe  original  record,  and  It  was  found 
that  the  evidence  was  not  Incorporated  In 
the  bill  of  exceptions,  and  that  It  had  not 
been  certified  by  the  stenographer,  the  de- 
fendant appeared  before  the  circuit  court  of 
Putnam  county  on  the  5th  day  of  July,  1904^ 
and  presented  to  the  court  a  typewritten 
manuscript  purporting  to  be  a  transcription 
of  the  evidence  given  upon  the  trial  of  the 
case,  and  moved  tbe  court  to  permit  the 
stenographer  to  certify  to  Its  correctness; 
and  tbe  court,  over  the  objection  of  the  plain- 
tiff, entered  an  order  reciting  that  the  stenog- 
rapher, at  the  time  of  the  filing  of  the  tran 
script  In  the  clerk's  office,  had  failed  to 
certify  the  same,  and  permitted  him  to  do 
80,  which  he  did  In  open  court;  and  after 
this  certificate  of  the  stenographer  had  been 
appended  to  the  evidence,  on  motion  of  the 
defendant,  the  court  certified  that  tbe  tran- 
script, as  certified  by  the  stenographer.  Is  a 
true  and  correct  transcript  of  all  the  evi- 
dence taken  and  offered  upon  the  trial,  and 
that  it  Is  the  transcript  of  the  evidence  di- 
rected to  be  Inserted  In  defendant's  bill  of 
exceptions  No.  1,  and  ordered  the  clerk,  when 
directed  by  the  defendant's  attorneys,  to 
make  up  a  new  transcript  and  copy  of  de- 
fendant's bill  of  exceptions,  to  be  used  upon 
the  hearing  of  this  case  In  this  court,  and  to 
Insert  in  said  bill  of  exceptions  the  transcript 
of  evidence  at  tbe  proper  places,  as  Indicat- 
ed by  tbe  parenthetical  clauses  In  the  bill. 
To  tbe  entering  of  this  order  the  plaintiff  ob- 
jected, and  filed  In  support  of  the  objection 
the  aflidavlts  of  Ohas.  B.  Hogg  and  W.  R. 
Ounn,  for  the  purpose  of  showing  that  at 
the  time  of  the  signing  of  the  bill  of  excep- 
tions, on  tbe  22d  day  of  October,  1902,  tbe 
evidence  bad  not  been  transcribed  by  the 
stenographer,  and  was  not  on  file  in  the 
clerk's  office,  and  In  support  of  the  motion 
the  defendant  filed  the  affidavit  of  James  H. 
Martin. 


By  this  supplemental  record  It  must  be 
determined  as  to  whether  or  not  a  court  or 
judge  can  enter  an  order  amending  or  cor- 
recting a  bill  of  exceptions  after  the  time 
given  by  the  statute  within  which  to  sign 
and  make  bills  of  exceptions  a  part  of  the 
record.  The  authorities  upon  this  point  are 
greatly  in  conflict.  Our  statute  provides  that 
bills  of  exceptions  must  be  taken  during  the 
term  at  which  the  final  judgment  Is  ren- 
dered, or  within  90  days  thereafter,  and 
this  court  has  held  in  State  v.  McGlumphy, 
37  W.  Va.  805,  17  S.  B.  316,  and  Jordan  v. 
Jordan,  48  W.  Va.  000,  87  S.  B.  556,  where  a 
bill  of  exceptions  was  taken  after  the  expira- 
tion of  30  days,  that  It  could  not  be  treated 
as  a  part  of  the  record;  and,  while  all  courts 
have  the  inherent  power  to  correct  clerical 
errors  and  misprisions  In  their  records,  yet 
we  cannot  subscribe  to  the  doctrine  that 
after  tbe  right  to  take  a  bill  of  exceptions 
Is  barred  by  the  statute,  and  after  the  imr- 
tles.  In  the  due  course  of  the  proceeding, 
have,  both  In  law  and  In  fact,  been  dismissed 
from  the  court,  that  a  court  or  Judge  can 
enter  any  further  order  In  the  case,  judicial- 
ly acting  upon  the  rights  of  the  parties. 

Some  of  the  cases  holding  that  amend- 
ments cannot  be  made  after  the  expiration  of 
the  time  given  by  statute  for  taking  bill  of 
exceptions  are  Walton  v.  TJ.  S.,  9  Wheat 
651,  6  li.  Bd.  182;  Chapman  ▼.  Holding,  64 
Ala.  61;  Wallahan  v.  People,  40  111.  103;  Selg 
V.  Long,  72  Ind.  18;  Adklnson  v.  Stevens,  80 
Ky.  237;  Police  Jury  v.  Gardiner,  2  Rob. 
(La.)  139;  Bridges  ▼.  Kuykendall,  58  Miss. 
827;  Busby  v.  Finn,  supra;  Steele  ▼.  Davis, 
52  Tenn.  75;  Hall  v.  Simpson,  63  Vt  601, 
22  Atl.  664.  But  there  are  many  cases  which 
hold  that  such  amendments  can  be  made,  but; 
In  those  jurisdictions  where  It  can  be  done, 
there  must  be  some  minute  or  memorandum 
or  evidence  upon  which  to  predicate  the 
amendment,  and  It  Is  not  allowed  unless 
there  Is  something  tn  the  record  by  which  It 
can  be  made.  Wallahan  v.  People,  40  111. 
104:  '*An  amendment  of  a  bill  of  exertions 
Incorporating  evidence  alleged  to  have  been 
omitted  from  the  original  bill  of  exceptions 
should  not  be  allowed  at  a  term  subsequent 
to  that  at  which  the  trial  was  had,  unless 
there  Is  something  In  the  record  to  amend 
by."  In  the  case  we  have,  there  was  noth- 
ing In  the  record  by  which  an  amendment 
could  be  made.  If  what  was  done  by  the  par- 
ties can  properly  be  termed  an  amendment. 
There  was  no  note,  memorandum,  or  evi- 
dence Introduced,  but  all  that  was  done  was 
the  presentation  by  counsel  for  the  defend- 
ant of  the  manuscript  purporting  to  be  tbe 
evidence  taken  down  by  the  stenographer. 
This  the  court  was  asked  to  permit  the  stenog- 
rapher to  certify,  and  when  this  was  done 
the  court  certified  it  as  the  evidence  taken 
upon  the  trial,  and  In  the  order  states  that 
It  was  the  evidence  which  he  directed  to  be 
Incorporated  In  the  bill  of  exceptions.  When 
the  authorities  speak  of  amending  a  bill  cf 
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exceptionB^  they  certainly  mean  that  there 
ahonld  be  a  bill  of  exceptions  to  be  amended. 
It  cannot  be  said  that  where  there  has 
simply  been  a  skeleton  bill  prepared,  and 
then,  nearly  two  years  afterwards,  the  Judge 
of  the  court,  on  motion  of  the  exceptor,  could 
undertake  to  certify  the  evidence  and  com- 
plete a  bill  of  exceptions,  which,  under  the 
law,  must  be  completed  within  30  days  after 
the  adjournment  of  the  court  at  which  the 
final  Judgment  was  rendered.  To  permit  this 
to  be  done  is  to  permit  the  Judge  to  certify 
the  evidence  which  the  law  requires  to  be 
certified  within  90  days  after  the  adjourn- 
ment of  court  The  evidence  which  appears 
in  the  original  record,  as  before  referred  to, 
contains  no  mark  or  memorandum  by  which 
it  could  be  copied  into  the  skeleton  bill,  and 
therefore  was  not,  and  could  not  be  consid- 
ered, a  part  thereof.  And  therefore,  not  be- 
ing able  to  consider  the  evidence  as  part  of 
the  bill,  then  it  necessarily  results  that  no 
bill  of  exceptions  was  taken  within  the  30 
days  required  by  the  statute.  While  it  is 
true  the  skeleton  bill  was  taken,  yet,  when 
the  evidence  therein  referred  to  was  not 
marked  or  described  so  as  to  make  it  a  part 
of  the  bill,  then  the  skeleton  bill  itself  can- 
not be  treated  as  a  bill  of  exceptions,  be- 
cause it  only  contains  the  formal  parts  of 
a  bill  of  exceptions.  The  fact  that  there  was 
not  on  file  in  the  office  of  the  clerk  such 
evidence  as  was  called  for  by  the  instruc- 
tions in  the  bill  necessarily  forces  us  to  the 
conclusion  that  the  evidence  in  the  case  had 
not  been  transcribed  and  certified  by  the 
stenographer — at  least,  no  such  evidence  as 
filled  the  requirements  of  the  parenthetical 
instructions  in  the  bill — and  therefore  it 
could  not  have  been  certified  by  the  Judge; 
and  the  only  logical  conclusion  is  that  at 
the  time  of  the  preparation  and  signing  of 
the  bill  the  stenographer's  notes  had  not 
been  transcribed,  and  that  the  call  in  the 
bill  for  the  insertion  of  the  transcript  of  the 
evidence  as  certified  by  the  stenographer 
meant  when  such  evidence  should  be  tran- 
scribed and  certified  by  the  stenographer. 
This  cannot  be  done.  The  Judge  has  a  duty 
to  perform  in  certifying  the  evidence,  and, 
in  order  to  perform  this  duty  under  the  stat- 
ute, he  must  have  the  transcript  of  evidence 
before  him,  and  under  his  personal  super- 
vision and  inspection.  It  will  not  do  to  pre- 
pare a  skeleton  bill,  with  parenthetical  In- 
struction to  ''here  insert  the  transcript  of 
the  evidence,  when  transcribed  and  certified 
by  the  stenographer,"  but  the  evidence  must 
have  been  actually  transcribed,  and  be  be- 
fore the  Judge  for  his  personal  supervision, 
in  order  to  make  such  a  certificate  as  is  re- 
quired by  the  statute. 

Then,  again,  if  the  supplemental  record 
should  be  treated  as  a  part  of  the  record 
of  this  case,  it  proves  that  at  the  time  the 
bill  of  exceptions  was  prepared  and  signed 
there  was  no  transcript  of  evidence  filed  with 
the  clerk,  certified  by  the  stenographer  or 


by  the  court,  because  the  transcript  presented 
was  without  certificate,  and,  from  the  order 
itself,  it  shows  that  the  stenographer  was 
permitted  to  appear  in  open  court  and  ap- 
pend his  certificate  thereto,  and  that  when 
this  was  done  the  court  certified  it  to  be 
a  true  and  correct  transcript  of  the  evidence 
taken  upon  the  trial  of  the  case^  and  also 
certified  that  it  was  the  evidence  directed 
to  be  incorporated  in  the  bill  of  exceptions, 
which  was  prepared  and  signed  in  vacation. 
For  us  to  hold  that,  at  the  time  this  supple- 
mental record  was  made,  the  court  could  cer- 
tify this  evidence,  and  direct  the  clerk  to  in- 
corporate  it  in  the  bill  of  exceptions,  would 
be  tantamount  to  saying  that  the  statute 
which  requires  the  evidence  to  be  certified 
within  30  days  lias  no  force  and  effect,  and 
would  be  thereby  permitting  bills  of  ex- 
ception to  be  taken  and  made  a  part  of  the 
recbrd  after  the  expiration  of  the  limitation 
fixed  by  statute.  We  do  not  think  this  can 
be  done. 

Having  determined  that  the  supplemental 
record  is  not  a  part  of  the  record  of  this 
case,  it  is  unnecessary  to  refer  to  the  afiBl- 
davits  filed  in  opposition  to  the  making  tb&re- 
of.  And  the  evidence  not  having  been  made 
a  part  of  the  record,  we  cannot  pass  upon 
the  other  grounds  assigned  for  reversal,  but 
we  must  iMresume  that  the  Judgment  of  the 
circuit  court  is  right,  and  it  is  therefore  af- 
firmed. 


(B7  W.  Va.  447) 

STATE  V.  HARMAN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  21,  1905.) 

TAX  DEED— ACTION  BT  STATiC  TO  SET  ASTDE^ 
.  TENDER  OF  TAXES  PAID— FORFEITED  I«ANDS^ 
ADJUDICATION  OF  TITLB— DBFBCTIVB  DEEDS^ 
OUBATIVB  ACT— BETBOSPSCTIVB  EFFECT— ^AX 
TITLE— FOBFEITUBB  OF  LAND — GRANT— EXECU- 
TOBT  CONTRACT  OF  SALE  —  POSSESSION  BT 
VENDEE— LIMITATIONS— WHEN  BUN  AGAINST 
STATE. 

1.  In  a  bill  by  the  state  to  sell  forfeited  lands 
and  annul  a  tax  deed  constitating  title  hostile 
to  that  of  the  state,  it  is  not  necessary  that 
there  should  be  a  tender  by  the  state  of  the 
taxes  paid  by  the  tax  purchaser,  under  section 
25,  c  31,  CkMle  1889. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  46^ 
Gent  Dig.  Taxation,  I  1680.] 

2.  Conflicting  title  to  land  may  be  adjudicated 
in  a  suit  in  equity  by  the  state  to  sell  forfeited 
land  under  jurisdiction  given  by  chapter  105  of 
the  Code  of  1899. 

3.  A  tax  sale  made  in  1870  is  void  becanse 
there  was  no  affidavit  to  the  list  of  sales  of  de- 
linquent lands,  and  the  list  was  not  returned  to 
the  recorder's  office  within  10  days,  and  no  note 
of  its  return  was  made  by  the  recorder,  and 
there  was  no  surveyor's  report. 

[Ed.  Note. — For  cases  in  point,  see  voL  45^ 
Cent.  Dig.  Taxation,  M  1370,  1371.] 

4.  A  tax  deed  mnst  be  either  acknowledged 
or  proven  before  it  can  be  recorded.  If  re- 
corded without  such  acknowledgment  or  proof, 
it  passes  no  title. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  4S^ 
Cent  Dig.  Taxation,  I  152&] 
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5.  Sections  25,  53,  c  81,  Ck>de  18d9,  are  not 
retroactive.  They  do  not  cure  void  tax  deeds 
made  prior  to  the  enactment  of  the  provisions 
therein.  * 

[Eid.  Note. — ^For  cases  in  point*  see  voL  46» 
Cent  Dig.  Taxation,  i  1537.J 

6.  Qiuere :  Can  the  Iiegislature  pass  an  act 
caring  defects  in  a  pajst  tax  deed  which  rendered 
It  void  by  the  law  in  force  at  its  date? 

7.  The  title  of  the  purchaser  at  a  tax  sale  is 
not  the  same  as  that  of  the  owner  in  whose 
name  the  land  was  sold.  They  are  separate, 
hostile  claims,  with  no  privity  between  them. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  45, 
Gent  Dig.  Taxation,  I  1463.] 

8.  If  a  tax  deed  is  void,  passine  no  title,  and 
the  owner  in  whose  name  the  land  was  sold 
omits  to  keep  the  land  on  the  taxbook  in  his 
own  name,  his  title  will  be  forfeited  for  five 
years'  omission.  Payment  of  taxes  in  the  name 
of  the  tax  purchaser  will  not  prevent  such  for- 
feiture. 

9.  A  tax  deed  is  not  a  "grant,"  under  the 
second  classification  of  persons  entitled  to  trans- 
fer of  state  title  in  article  13,  §  3,  of  the  Con- 
stitution; but  it  is  good  ♦*clalm"  and  "color" 
of  title  under  the  first  and  third  classifications 
of  said  section. 

10.  Possession  by  a  vendee  under  an  executory 
contract  of  sale  of  part  of  a  tract  of  land  Is 
the  possession  of  the  vendor. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  1» 
Cent  Dig.  Adverse  Possession,  ft  120.] 

11.  Actual  possession  of  one  of  two  or  more 
adjoining  tracts  of  land  of  the  same  owner  is 
possession  of  all  of  them. 

12.  When  one  in  actual  possession  of  a  tract 
of  land  conveys  lenil  title  to  that  portion  on 
which  is  the  actoaf  possession,  his  constructive 
actual  possession  of  the  residue  of  the  tract 
ceases.  It  is  not  so  if  the  owner  sells  such  por- 
tion by  executory  contract. 

13.  The  possession  to  call  for  transfer  to  one 
title  of  anoUier  title  forfeited  to  the  state  need 
not  be  by  the  person  himself  claiming  such 
transfer,  but  may  be  by  a  tenant  or  vendee  un- 
der an  executory  contract 

14. Quaere:  A  man  owns  a  tract  of  land.  He 
conveys  the  legal  title  to  part  of  it  to  another 
man.  The  grantor  is  not  in  actual  possession 
of  the  residue,  but  the  owner  of  the  part  con- 
veyed away  is  in  actual  possession  of  his  part 
Does  the  possession  of  such  part  constitote  poo- 
session  of  the  residue  for  the  owner  of  the 
residue,  so  as  to  enable  that  owner  to  take  the 
benefit  of  a  forfeited  title  under  Const  art  18, 
f  8? 

15.  To  enable  one  to  take  the  benefit  of  a 
transfer  of  a  forfeited  title  to  land  under  article 
13,  §  3,  of  the  Constitution,  it  is  not  required 
that  he  shall  be,  bv  payment  of  taxes  and  pos- 
session, in  a  conditfon  to  take  the  benefit  of 
SQch  transfer  at  the  date  when  forfeiture  vests 
title  in  the  state.  If  he  shall  be  in  such  con- 
dition at  any  time  while  title  remains  In  the 
state,  he  gets  such  transfer. 

16.  Article  13,  §  3,  of  the  Constitution,  is  not 
repugnant  to  amendiment  14  of  the  United  States 
Constitution. 

17.  The  statute  of  limitation  under  adversary 
possession  runs  against  the  state  as  to  its  land 
not  used  in  governmental  administration. 

[Ed.  Note. — For  cases  in  point  see  voL  1, 
Cent  Dig.  Adverse  Possession,  i  24.] 

18.  When  the  title  of  the  state  to  land  vested 
in  it  by  forfeiture  has  been  transferred  to  a 
person  by  force  of  section  3,  art  13,  of  the 
Constitution,  the  state  cannot  sell  the  land  as 
forfeited  by  proceedings  under  chapter  105  of 
the  Code. 

1^.  The  state  cannot  have  a  decree  to  sell  land 
as  forfeited  in  a  proceeding  to  sell  it  under 
chapter  105  of  the  Code,  when  the  state  has 
made  one  claiming  the  land  a  par^,  and  has 


brought  his  claim  before  court  for  adjudication, 
and  contests  his  right,  and  his  titie  is  found 
sui>erior  to  that  of  the  state  by  reason  of  the 
statute  of  limitations. 

20.  A  void  tax  deed  is  good  color  of  titie  both 
for  the  purposes  of  section  3..  art  13,  of  the 
Constitution,  and  the  statute  of  limitation. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  McDowell 
County. 

Bill  by  the  state  against  H.  A.  Harman 
and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Chapman  &  OOlespie,  Price,  Smith  &  Spil- 
man,  and  Moliohan,  McCllntic  &  Mathews, 
for  the  State.  J.  S.  Clark  and  A.  W.  Bey- 
nolda,  for  appelleeSb 

BRANNON,  P.  The  commonwealth  of 
Virginia  issned  five  grants  or  patents  for 
lands  at  their  dates,  situate  in  Tazewell 
county  (now  in  McDowell  county)--one  to 
U.  A.  Harman,  Brastus  F.  Harman,  and 
Isaiah  Smith  for  2,000  acres,  and  one  to  the 
same  persons  for  24i95  acres — ^which  two 
tracts  are  those  involved  in  this  suit  There 
-were  also  issued  three  other  grants  or  pat- 
ents— one  to  Edwin  L.  Pai^er,  Hesekiah  A. 
Harman,  and  John  H.  Parker  for  1,420  acres; 
one  to  Steven  S.  Taylor  and  H.  A.  Harman 
for  1,766  acres;  and  one  to  W.  C.  Badow, 
H.  A.  Harman,  Anthony  Sisler  and  Pater 
Bonticon  for  2,600  acres.  The  five  tracts 
adjoin.  Said  five  tracts  were  sold  in  Mc- 
Dowell county  in  1860  for  delinquent  taxes, 
and  purchased  by  John  H.  Devine,  who  in 
1S70  obtained  from  the  recorder  of  Mc- 
Dowell county  a  deed  for  each  tract  under 
said  tax  sales,  which  deeds,  without  being 
acknowledged  or  proven,  were  recorded  in 
the  recorder's  office.  Devine,  under  his  tax 
title,  took  possession  at  many  points  on  the 
tract  made  up  of  the  five  tracts.  He  made 
contracts  with  divers  persons,  providing  that 
they  should  take  possession  under  hhn^  and 
improve  each  a  part  of  the  land,  and  remain 
in  possession  five  years,  and  that  then  De- 
vine  should  convey  100  acres  to  each  one, 
to  be  selected  by  the  settlers.  Under  these 
contracts  these  settlers  entered,  improved, 
and  lived  on  numerous  parcels,  some  inside 
each  of  these  tracts.  Some  of  these  settle- 
ments date  as  far  back  as  1876.  Devine 
made  deeds  to  some  of  them,  but  not  to  some 
others.  Devine  and  his  successors  have  since 
1870  paid  all  state  taxes  on  all  said  lands. 
After  the  tax  sales  the  lands  were  omitted 
from  the  tax  books  in  the  names  of  the  for- 
mer owners,  and  they  were  forfeited  for  such 
nonentry  several  times  over;  the  first  for- 
feiture for  such  nonentry  becoming  complete 
not  later  than  the  close  of  the  year  1875. 
John  H.  Devine's  title  came  to  Silas  R.  De- 
vine  by  deed  December  14,  1885,  which  ex- 
cepted a  number  of  those  improved  parcels, 
and  he  sold  all  the  five  tracts  to  B.  W.  Clark. 
S.  F.  Tyler,  and  H.  M.  Bell,  trustees  of  the 
Flat  Top  Land  Trust,  by  executory  contract 
dated  12th  October,  1867.    A  number  of  the 
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small  tracts  which  had  been  sold  to  those 
settlers  were  also  excepted  from  this  con- 
tract SUas  R.  Devine  by  deed  April  12, 
1880,  conveyed  to  the  trustees,  called  the 
'Trustees  of  the  Flat  Top  Association,"  the 
lands  which  he  had  sold  to  them  by  said 
contract  This  deed  conveys  all  said  five 
tracts,  excepting  14  of  said  small  settled 
parcels.  Said  trustees  in  1888  obtained  deeds 
from  a  number  of  said  settlers  for  the  small 
tracts  which  John  H.  Devine  had  sold  them. 
Some  of  them  were  purchased  before,  some 
after,  the  deed  from  Silas  R.  Devine  to  the 
trustees.  The  trustees  continued  in  posses- 
sion. In  January,  1894,  the  state  of  West 
Virginia  filed  a  bill  in  equity  in  the  circuit 
court  of  McDowell  county  against  H.  A. 
Harman  and  the  heirs  of  E.  F.  Harman; 
stating  that  the  tracts  of  2,000  and  2,295 
acres  had  been  forfeited  for  nonentry,  and 
asking  that  they  be  sold  as  forfeited  land  for 
the  benefit  of  the  school  fund.  Later  other 
parties  defendant  were  made  by  amended 
and  supplemental  bills.  The  trustees,  14th 
September,  1894,  filed  their  petition  asking 
to  become  parties,  and  set  up  their  tax  title, 
and  claiming  that  by  10  years*  possession  and 
payment  of  taxes  their  title  had  become  good 
and  protected  by  the  Constitution  and  laws 
of  West  Virginia,  and  denying  any  title  in 
the  state  to  be  sold  as  forfeited.  The  state 
in  amended  and  supplemental  bills,  attacked 
the  tax  deed  made  to  John  H.  Devine  as 
defective  and  void,  and  denied  that  the  trus- 
tees had  acquired  title  to  the  lands  under  the 
Constitution  or  statute  of  limitations.  K. 
R.  D.  Harman  and  others,  claiming  under 
the  grant  to  Harman  and  others  of  the  two 
tracts,  filed  a  petition  admitting  that  their 
title  had  become  forfeited  to  the  state  by 
omission  from  the  taxbooks,  and  asking  to 
be  allowed  to  redeem.  A  decree  was  pro- 
nounced which  dismissed  the  state's  suit, 
and  the  state  appeals. 

As  in  the  case  of  State  v.  Jackson,  56  W. 
Va.  — -,  49  S.  EL  466,  this  is  a  suit  in  equity, 
under  the  jurisdiction  given  by  chapter  105, 
of  the  Code  of  1899,  to  sell  land  as  forfeited 
to  the  state  for  nonentry  on  the  taxbooks, 
in  which  the  right  of  claimants  adverse  to 
the  state  may  be  tried,  and  the  liability  of 
the  land  to  sale  as  forfeited  may  be  tested. 
So  this  is  a  suit  to  try  title  between  the 
state  and  the  trustees  of  the  Flat  Top  As- 
sociation. 

First,  it  is  claimed  that  the  bill  was  right- 
ly dismissed  for  want  of  tendering  to  the 
claimant  of  the  tax  title  the  taxes  and  in- 
terest required  to  be  refunded  by  chapter  31, 
f  25,  Code  1899.  We  have  decided  that  this 
is  necessary  in  case  the  purchaser  is  an  In- 
dividual. McOlaln  v.  Batton,  50  W.  Va.  121, 
40  S.  B.  509.  The  statute  demands  this  of  a 
'^person."  We  do  not  think  the  statute  ap- 
plies to  the  state.  Who  velll  furnish  the 
money?  The  Legislature  would  have  to  ap- 
propriate It  We  think  that  it  is  the  pre- 
rogative of  a  state  to  sue  without  such  ten- 


der.   The  purchaser  must  look  to  after  leg- 
islation to  reimburse  him. 

The  following  questions  are  prominent: 
Did  the  state  have  title  under  forfeiture 
which  would  authorize  her  to  ask  a  sale,  or 
to  allow  the  former  owners  to  redeem?  Or 
had  the  title  of  the  former  owners  passed  by 
the  tax  deeds  to  John  H.  Devine,  leaving  no 
title  in  the  former  owners  to  become  for- 
feited to  the  state  for  nonentry?  If  no  title 
passed  by  the  tax  deeds  to  Devine^  so  that  it 
remained  in  the  former  owners  under  the 
Harman  grant,  and  became  forfeited,  did  it 
later  pass  to  the  trustees  by  transfer  of  the 
forfeited  title,  under  section  3,  art  13,  of 
the  Constitution,  or  by  their  adverse  posses- 
sion under  the  statute  of  limitations?  If  the 
state  had  not  title,  then  It  followed  that  she 
could  not  have  a  decree  to  sell,  nor  could 
the  Harmans  redeem.  State  v.  Jackson,  55 
W.  Va.  — ,  49  S.  B.  465;  State  v.  Collins, 
48  W.  Va.  64,  35  a  B.  840.  Have  the  trus- 
tees good  title  under  the  tax  deed  to  John 
H.  Devine? 

The  trustees  of  the  Flat  Top  Association 
rely  for  title  over  the  state  on  the  tax  deeds 
to  Devine.  These  tax  deeds  were  void,  test- 
ed by  the  law  In  force  in  1870  <06de  1868^  c 
31).  There  was 'no  pretense  of  affidavit  to 
the  list  of  sales  of  delinquent  lands.  The 
list  was  not  signed  by  the  sheriff.  So  there 
was  no  sale  list  at  all — ^the  paper  not  offi- 
cial, mere  vacancy.  It  gives  no  estate  sold, 
no  separate  amount  of  taxes.  It  Is  vacancy. 
Mosser  v.  Moore,  55  W.  Va.  — ,  49  S.  E. 
537.  The  sale  list  was  not  returned  to  the 
office  of  the  recorder  within  10  days,  nor  did 
the  recorder  note  the  date  of  its  return.  I 
need  not  go  Into  detail  to  show  that  the  tax 
deeds  were  void  by  the  then  law  under  nn* 
merous  cases.  McCalllster  v.  CottrlUe,  2i 
W.  Va.  173;  Barton  v.  Gilchrist,  19  W.  Va. 
223;  Simpson  t.  Bdmlston,  23  W.  Va.  676; 
Jones  V.  Dils,  18  W.  Va.  763;  Burlew  t. 
Quarrier,  16  W.  Va.  110. 

There  was  no  surveyor's  report  This  in- 
validated the  deed,  under  Forqueran  t.  Don- 
nally,  7  W.  Va.  114. 

The  tax  deeds  are  also  Inoperative  to  give 
title  because  recorded  without  the  acknowl- 
edgment Code  1868,  c.  31,  t  19,  provides 
that  the  recorder  shall  make  the  deed;  and 
section  25  provides  that  when  the  tax  pur- 
chaser shall  obtain  from  the  recorder  a  deed, 
and  cause  "the  same  to  be  admitted  to  reccHrd 
In  the  office  of  the  recorder,**  then  certain 
title  passes  to  him;  neither  section  saying 
that  the  deed  shall  be  acknowledged.  So  with 
section  20  when  the  circuit  derk  makes  tbe 
deed  in  place  of  the  recorder.  If  that  were 
all,  perhaps  acknowledgment  could  be  dis- 
pensed with,  though,  when  we  speak  In  the 
Virginias  of  ^'recording"  a  deed,  we  mean 
after  acknowledgment — so  mu<^  so  that  we 
may  say  that  the  verb  •'record,"  In  statutes 
relating  to  recordable  papers,  has  a  technical 
meaning,  the  legal  registry  of  an  acknowl- 
edged or  proven  pa];)ei;    The  only  argument 
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to  the  contrary  1b  that  the  recorder  is  an 
official,  and  be  knows  his  own  signature*  or 
Its  verity  would  be  taken  without  proof,  and 
why  acknowledge  bis  own  deed?  But  we 
must  read  other  parts  of  the  Ck>de.  It  is 
certain  that  the  deed  is  to  be  recorded.  Aft- 
er the  recorder  makes  the  deed,  he  delivers 
it  to  the  purchaser.  The  act  of  recording  is 
a  different,  separate  act  How  is  that  done? 
The  act  is  governed  by  law.  Chapter  73,  §  2, 
must  be  considered.  It  says:  "The  clerk  of 
the  county  court  of  any  county  in  which  any 
deed,  contract,  power  of  attorney,  or  other 
writing  is  to  be,  or  may  be  recorded,  shall 
admit  the  same  to  record  in  his  office  as  to 
any  person  whose  name  is  signed  thereto, 
when  it  shall  have  been  acknowledged  by 
him  or  proved  by  two  witnesses  as  to  him, 
before  such  clerk  of  the  county  court"  Sec- 
tion 8  allows  recordation  on  other  specified 
acknowledgments,  l^e  recorder  could  not 
admit  a  deed  to  record,  not  acknowledged  or 
proven  as  directed  by  that  section.  If  he 
should  do  so,  it  would  not  be  a  recorded  pa- 
per. The  deed  book  containing  it,  or  a  c&> 
tified  copy  of  it,  would  not  be  admissible  evi- 
dence under  chapter  130,  §  5,  C!ode  1868,  as 
often  held  by  the  courts,  because  not  legally 
recorded.  The  recording  section  requires  the 
certificate  of  acknowledgment  to  be  record- 
ed, as  well  as  the  deed.  The  act  of  record- 
ing papers  is  the  creature  of  statute,  and  the 
statute  must  be  followed  by  the  recorder,  and 
that  allows  him  to  record  a  paper  only  when 
acknowledged  or  proven,  certainly  to  give  the 
record  legal  force.  Warren  v.  Syme,  7  W. 
Va.  474  (point  4).  So  the  recorder  has  no 
title  in  him.  He  makes  a  tax  deed  only  of- 
ficially. The  obtaining  of  title  by  tax  sale 
comes  only  of  statute  law,  and  Code  1868» 
c  31,  §  25,  says  that  when  the  purchaser 
shall  have  obtained  the  recorder's  deed,  "and 
caused  it  to  be  admitted  to  the  record, 
*  *  *  such  estate  shall  stand  vested  in 
the  grantee,"  etc.,  so  that  only  after  recor- 
dation does  the  deed  pass  title,  by  the  letter 
of  the  section,  and  it  cannot  be  put  on  rec- 
ord without  acknowledgment  It  is  differ- 
ent with  an  individuars  deed,  as  it  is  a  per- 
sonal act,  passing  title  by  his  own  seal,  not 
dependent  on  acknowledgment,  but  good 
without  it  and  only  recorded  to  give  jiotice 
of  its  existence  to  creditors  and  purchasers 
from  the  same  grantor — ^good  by  common 
law,  whereas  the  recorder's  deed  is  opera- 
tive only  from  statute.  Section  22  provides 
that  in  certain  contingency  the  court  shall 
appoint  a  commissioner  to  make  the  same 
deed.  I  suppose  it  would  hardly  be  contend- 
ed that  the  commissioner  need  not  acknowl- 
edge it  On  a  similar  statute  it  has  been 
held  that  a  clerk  must  acknowledge  a  tax 
deed,  also  it  is  unavailing.  Leftwich  v.  City, 
100  Va.  164,  40  8.  B.  651. 

But  it  insisted  by  the  trustees  that  the 
void  deeds  are  cured  by  section  25,  c.  31, 
Code  1868»  as  re-enacted  by  chapter  130,  p. 
887,  Acts  1882,  as  found  in  Code  editions  of 


1887,  1891,  1890.  It  Is  insisted  that  section 
53  is  retroactive,  and  applies  the  curing  pro- 
visions of  section  25  to  past  deeds,  and  cures 
these  deeds  of  their  defects;  makes  deeds 
that  were  void  when  made  valid  and  ef- 
fectual to  pass  title  12  years  later.  Section 
53,  enacted  in  1882,  is  as  follows:  "Deeds 
for  real  estate  sold  for  the  non-payment  of 
the  taxes  thereon,  before  this  chapter  as 
amended  takes  effect,  shall  be  made,  and 
real  estate  heretofore  sold  shall  be  redeem- 
ed under,  and  be  governed  in  all  respects, 
by  the  provisions  of  this  chapter  as  amend- 
ed." To  make  the  section  retroactive,  we 
must  get  over  that  great  volume  of  decided 
cases  holding  that  "statutes  not  expressly 
made  retrospective  in  terms  are  otherwise 
construed,  if  possible,  and  where  retrospec- 
tive are  construed  as  narrowly  as  possible." 
8  Gyc.  1022.  Statutes  are  to  operate  in  fu- 
ture, and  are  never  given  construction  to  op- 
erate on  past  transactions,  "unless  such  con- 
struction is  absolutely  necessary  to  give 
meaning  to  the  language  used."  This  last 
strong  statement  in  6  Am.  &  Eng.  Bncy.  L. 
(2d  Ed.)  930,  is  not  too  strong,  under  the  au- 
thorities. Many  Virginia  and  West  Virginia 
cases  so  hold.  Sharpe  v.  Shenandoah  Co., 
100  Va.  27,  40  S.  E.  108;  Stewart  v.  Van- 
dervort,  34  W.  Va.  524,  12  S.  B.  736,  12  L. 
B.  A.  50;  Fowler  v.  Lewis,  36  W.  Va.  112, 
14  S.  E.  447;  State  v.  Mines,  38  W.  Va.  126, 
18  a  E.  470.  In  Collins  v.  Sherwood,  50  W. 
Va.  133,  40  S.  E.  603,  we  held  that  section 
26  is  not  retrospective.  We  ^ould  not  over- 
rule that  holding  unless  entirely  convinced 
that  it  is  wrong.  We  are  not.  Following 
law  above  given,  we  say  that  it  is  not  "ab- 
solutely necessary  to  give  meaning  to  the 
language"  of  section  53  to  say  that  it  is 
retrospective,  as  we  can  give  it  fair  con- 
struction, without  doing  this.  It  was  a  fact 
known  and  told  by  section  63  that  before  its 
enactment  lands  had  been  sold  for  which 
deeds  had  not  yet  been  made,  and,  as  the 
act  of  1882  was  a  new  act,  it  was  thought 
prudent  to  provide  for  the  execution  of 
deeds  under  those  past  sales.  So,  also,  with 
redemption  under  those  sales.  The  word 
"governed"  only  says  that  the  redemption 
should  be  regulated  by  the  chapter  as  amend- 
ed. The  language  "sold  for  the  nonpayment 
of  taxes  thereon,  before  this  chapter  as 
amended  takes  effect,"  does,  it  is  true,  relate 
to  past  sales,  but  only  so  far  as  to  provide 
for  deeds  under  them.  So  in  the  next  clause 
the  words  "real  estate  heretofore  sold"  re- 
late to  past  sales,  but  only  to  provide  for 
their  redemption  where  the  right  existed. 
These  clauses  are  clearly  limited  to  past 
sales  not  yet  executed.  The  word  "govern- 
ed" relates  to  the  same  subject,  and  surely 
is  not  plain  enough  in  backward  operation  as 
to  Justify  us  in  saying  that  it  cures  sales 
already  closed  by  deeds.  It  says  real  estate 
sold  shall  "be  governed  by  the  provisions  of 
this  chapter."  Does  this  say  that  tax  deeds 
before  made  shall  be  so  governed?    If  that 
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was  the  thought,  why  was  it  not  made  plain- 
er? That  word  "govemed"  must  be  read  in 
connection  with  other  words,  merely  meaning 
that  the  execution  of  deeds  or  making  re- 
demption under  past  sales  should  be  regu- 
lated as  to  procedure  by  the  new  chapter. 
The  section  proTides  for  two  future  acts — 
the  execution  of  deeds  and  redemption — ^both 
limited  to  sales  not  yet  executed  by  deed, 
and  these  acts  "shall  be  governed  in  all  re- 
spects by  the  provisions  of  this  chapter/' 
They  are  the  only  acts  to  be  "governed"  by 
the  new  chapter.  As  section  53  does  not 
make  the  curing  provisions  of  section  25  ap- 
ply to  past  deeds,  the  latter  section  does  not 
touch  them.  It  is  useless  to  rely  on  the 
following  part  of  section  25  as  retrospective 
in  itself:  "But  no  sale  or  deed  of  any  real 
estate  under  the  provisions  of  this  chapter 
shall  be  set  aside,  or  in  any  manner  affected 
by  reason  of  the  failure  of  any  officer  men- 
tioned in  this  chapter  to  do  <v  perform  any 
act  or  duty  herein  required  to  be  done  or 
performed  by  him  after  such  sale  is  made, 
or  by  the  illegal  or  defective  performance  or 
attempt  at  the  performance,  of  any  such  act 
or  duty  after  such  sale,  or  by  reason  of  the 
conveyance  by  the  deed  hereinbefore  men- 
tioned and  prescribed,  of  a  less  quantity  of 
real  estate  than  that  mentioned  in  the  list 
of  sales  made  out  and  returned  as  provided 
in  the  twelfth,  thirteenth  and  fourteenth  sec- 
tions of  this  chapter,  if  the  real  estate  so 
conveyed  by  such  deed  be,  in  fact,  the  same 
which  was  sold  as  delinquent.'*  It  Is  plainly 
prospective  in  words,  and  the  rule  that  stat- 
utes are  prima  facie  prospective  would  deny 
it  retroaction.  It  says  that  "no  sale  or  deed 
under  the  provisions  of  this  chapter  shall 
be  set  aside."  Does  not  this  mean  sales  or 
deeds  thereafter  made  under  the  chapter  as 
re^nacted?  And  then  it  speaks  of  acts  after 
such  sale  "is  made."  The  word  "is"  does 
not  relate  to  past  sales.  Therefore  we  hold 
that  the  curing  provisions  of  section  25,  as 
enacted  in  1882,  do  not  apply  to  sales  closed 
by  deeds  before  1882.  Can  we  conceive  that 
the  Legislature  Intended  to  reopen  transac- 
tions completely  closed?  It  would  require 
indubitable  words  to  have  such  effect  How 
far  back  would  these  curing  provisions  go? 
They  would  go  back  as  far  as  the  date  of  the 
CJode  of  1868w  If  we  give  tliis  retroactive 
effect  to  section  53,  we  resurrect  from  the 
grave  hecatombs  of  void  and  4ead  deeds, 
put  flesh  on  dry,  dead  bones,  revivify  them, 
to  unsettle  titles  and  open  a  veritable  Pan- 
dora's box  to  afflict  the  state  in  interminable 
litigation  and  complication  of  title.  We  de- 
cline, in  the  absence  of  plain  and  imperative 
retroactive  language,  to  give  such  retroaction 
to  sections  53  or  25.  I  cannot  consent  to  the 
proposition  that  hundreds  and  thousands  of 
tax  deeds,  void  by  the  statutes  in  force 
when  those  deeds  were  made,  can  be  made 
valid  by  after  legislation,  even  if  section  53 
were  in  letter  retroactive.  My  land  is  sold 
for  taxes  to-day.    The  sale  and  deed  by  the 


statute  to-day  are  void,  so  that  my  title  re- 
mains in  me,  not  impaired  by  the  tax  sale. 
Next  year  or  many  years  hence  an  act  la 
passed  curing  the  defect  in  the  tax  sale, 
making  the  sale  and  deed  good.  Until  that 
act,  my  title  was  yet  in  me.  I  had  good  de- 
fense against  that  tax  deed,  but  that  de- 
fense is  taken  from  me.  My  land  is  taken 
from  me.  Can  this  be  due  process  of  law, 
under  the  fourteenth  amendment  of  the  fed- 
eral Ck>nstitution,  or  article  3,  §  10,  of  the 
state  Constitution — that  "no  person  shall  be 
deprived  of  life,  liberty  or  property  wlthont 
due  process  of  law"?  The  effect  of  the  deed 
was  a  legal  question  to  be  decided  by  the 
Judiciary,  but  the  Legislature  violates  that 
other  provision  of  the  Constitution  that  one 
department  shall  not  exercise  the  powers  of 
another,  and  passes  judgment  that  such  tax 
sale  shall  be  good.  I  do  not  forget  that  there 
is  a  rule  that  curative  acts  are  In  cases 
valid — ^in  cases  where  they  only  cure  what 
the  Legislature  might  have  in  advance  dis- 
pensed with.  I  doubt  whether  this  rule 
would  go  to  the  extent  to  which  it  Is  sought 
to  carry  section  63  In  this  case,  and  tiiat, 
too,  by  far-fetched  constmction.  I  say  I 
gravely  question  whether  the  Leglslatare 
could  by  plain  words  do  so,  but  It  Is  not  nec- 
essary to  pass  on  this  matter,  since  we  bold 
against  such  construction  of  the  statute;  but 
such  results  as  would  come  from  the  con- 
struction Imparting  to  the  statute  retroac^ 
tlon,  the  extinction  of  lawful  defenses  against 
old  tax  deeds,  the  deprivation  of  vested 
property  rights,  are  strong  reasons  against 
treating  section  53  as  retroactive.  I  regard 
this  matter  rather  plain,  and  have  only  said 
too  much  upon  it,  as  it  is  relied  up<Mii  with 
confidence. 

Have  the  trustees  of  the  Flat  Top  Associa- 
tion title  under'sectlon  8,  art  13,  of  the  Con- 
stitution?   All  concede  that  after  the  tax  sale 
to  Devlne  In  1860  the  lands  were  not  on  the 
taxbooks  in  the  name  of  the  former  owners, 
and  became  forfeited  at  the  dose  of  the  year 
1875  for  nonentry.    Though  the  lands  were 
on  the  taxbooks  of  1870  and  every  year 
since  in  the  name  of  the  tax  purdmser,  John 
H.   Devine,  and  others  claiming  under  bis 
title,  yet  payment  under  that  assessment  of 
taxes*  did  not  inure  to  the  benefit  of  said 
former  owners,  and  such  title  as  was  tn  them 
was  not  saved  from  such  forfeiture  there- 
by.    Smpson  V.  Edmiston,  2S  W.  Ya.  675. 
That  case  holds  that  the  title  of  the  tax 
purchaser  and  that  of  the  former  owner  are 
two  distinct,  separate  titles,  not  In  privity 
one  with  the  other,  but  hostile  and  adverse. 
The  tax  sale  gives  birth  to  a  new  title,  not 
the  same  as  that  of  the  former  owner.    Th^ 
are  not  of  kin  to  each  other.    Much  authority 
sustains  this  position.    It  may  be  regarded 
somewhat  anomalous^  but  it  is  settled  law. 
The  Iowa  statute  says  that  the  tax  deed 
shall  "vest  In  the  purchaser  all  right,  title 
interest  and  estate  of  the  former  owner." 
as  our  statute  says  In  section  25,  c.  81«  Code 
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1868,  that  the  tax  deed  shall  give  the  pur- 
chaser '*sach  right,  title,  and  Interest  In  and 
to  the  real  estate,  as  was  vested  in  the  per- 
son charged  with  the  taxes  thereon  for  which 
it  was  sold."  It  might  seem  that  the  pnr^ 
chaser  takes  the  same  title  as  vested  in  the 
former  owner,  that  the  former  owner  loses 
title,  and  that  the  same  title  goes  to  the 
purchaser,  but  the  law  does  not  say  so.  The 
United  States  Supreme  Ctourt  in  Hussman  ▼. 
Durham,  166  U.  S.  147,  17  Sup.  Ct  253,  41 
li.  Bd.  664,  passing  on  the  Iowa  act,  de- 
clared that  there  was  no  privity  between  the 
former  owner  and  the  tax  purchaser.  The 
Iowa  court  says  that  the  two  titles  are  with- 
out privity,  and  that  the  tax  title  is  a  new 
and  independent  title.  Gram  v.  Getting,  22 
Iowa,  411.  The  case  of  Gwynne  v.  Nlswan- 
ger,  20  Ohio,  664,  says:  **We  are  of  opinion 
that  much  of  the  difficulty  in  this  case  arises 
from  attempting  to  make  a  tax  title  anal- 
ogons  to  an  ordinary  dialn  of  titla  A  tax 
title,  from  its  very  nature,  has  nothing  to 
do  with  the  previous  chain  of  title — does  not 
in  any  way  connect  itself  with  it  It  is  a 
breaking  up  of  all  previous  titles.  The  par- 
ty holding  such  title,  in  proving  It,  goes  no 
further  than  his  tax  deed.  The  former  title 
can  be  of  no  service  to  him,  nor  can  it 
prejudice  him.  It  was  well  said  by  counsel 
In  argimient  on  the  point  that  a  tax  sale  op- 
erates on  the  property,  not  the  title.  In  an 
ordinary  case  it  matters  not  how  many  dif- 
ferent interests  may  he  connected  with  the 
title — ^what  may  be  the  particular  interest  of 
the  party  in  whose  name  the  property  may 
be  listed  for  taxation.  It  may  be  a  mere 
equitable  right  If  the  land  be  regularly 
sold  for  taxes,  the  property,  accompanied 
with  a  legal  title,  goes  to  the  purchaser,  no 
matter  how  many  estates,  legal  or  equitable, 
may  be  connected  with  It"  Black  on  Tax 
Titles,  §  420,  so  states  the  law;  also  Oooley 
on  Taxation,  {  60.  Under  our  law  a  tax  sale 
gives  the  purchaser  the  land  released  of 
liens  binding  it  in  the  hands  of  the  former 
owner.  If  the  owner  owns  only  an  equitable 
estate,  the  tax  purchaser  could  not,  on  any 
idea  of  privity,  force  the  holder  of  the  legal 
title  to  convey  to  him.  The  sale  passes  all 
other  title  not  charged.  All  liens  on  the 
land  are  drowned.  If  the  former  owner's 
deed  contains  covenants  binding  him,  or  run- 
ning with  the  land,  or  placing  a  lien  on  it, 
the  tax  purchaser  takes  free  of  them.  These 
considerations  repel  the  Idea  of  mere  suc- 
cession in  estate  or  privity  between,  the 
former  owner  and  the  tax  purchaser.  Simp- 
son V.  Edmiston,  23  W.  Va.  675,  holds  that 
tbe  state  may  rightfully  collect  taxes  on 
the  title  of  the  former  owner,  and  also  on 
that  of  the  tax  purchaser — ^they  being  two 
different  titles — and  therefore  the  omission 
of  these  lands  In  the  names  of  former  own- 
ers forfeited  them,  though  owners  of  the  very 
same  lands.  If  the  tax  deed  was  valid,  sale 
would  not  give  good  title.  The  tax  purchaser 
would  have  that.    If  the  tax  deed  was  void, 
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the  sale  would  not  pass  good  title.  So  the 
state  had  title  by  forfeiture  of  the  former 
owner's  title. 

The  Flat  Top  trustees  claim  that  they  had 
this  forfeited  title  by  possession  and  pay- 
ment of  taxes  under  the  tax  deeds  to  Devine. 
If  so,  the  state  had  no  title  to  sell,  and  the 
circuit  court  properly  dismissed  her  suit 
State  V.  Jackson,  55  W.  Va.  — ,  49  S.  B.  405; 
State  V.  Gollins,  48  W.  Va.  64,  85  S.  B.  840. 
Said  trustees  claim  the  benefit  of  the  for- 
feited title  under  all  three  of  the  classifica- 
tions of  persons  taking  such  benefit  under 
section  3,  art.  13,  of  the  Gonstltution.  As 
to  the  claim  presented,  but  seemingly  not 
confidently  urged,  that  the  trustees  got  the 
forfeited  title  under  the  second  classifica- 
tion, we  cannot  sustain  the  claim.  The 
clause  says  that  the  state's  title  "shall  be 
and  is  hereby  transferred  to  and  vested  in 
any  person  •  •  •  for  so  much  of  said 
land  as  such  person  shall  have  title  or  claim 
to,  regularly  derived,  mediately  or  immedi- 
ately from,  or  under  a  grant  from  the  com- 
monwealth of  Virginia,  or  this  state,"  etc. 
The  want  of  the  trustees,  in  coming  under 
this  clause,  is  a  "grant  from  the  common- 
wealth of  Virginia  or  this  state."  They  have 
only  a  tax  deed.  At  times  the  question  has 
occurred  to  me  whether  a  tax  deed  is  not  a 
grant  under  this  claus&  Not  that  it  is  it- 
self a  grant  from  the  state,  but  whether, 
under  the  words  "mediately  or  immediately," 
the  tax  purchaser  cannot  say  that  he  claims 
under  and  through  the  original  grant  confer- 
ring the  title  under  which  the  tax  sale  was 
made;  but  to  say  this  we  must  make  the 
title  of  the  tax  purchaser  have  privity  with 
the  title  of  the  former  owner,  which  is  a 
proposition  contrary  to  the  rule  that  the  two 
titles  have  no  privity,  but  are  foreign  to  each 
other.  The  tax  deed  cannot  be,  in  and  of 
itself,  a  grant  It  does  not  give  the  state's 
title.  By  the  sale  one  owner's  title  is  sold, 
not  the  state's  title.  The  state  is  only  en- 
forcing a  lien  for  taxes  on  the  owner's  prop- 
erty, not  selling  her  right  She  makes  no 
warranty  by  a  tax  sale,  since  she  is  selling 
only  the  Indivlduars  right,  not  her  own.  In 
Rich  V.  Braxton,  158  U.  S.  375,  16  Sup.  Ot 
1006,  39  L.  Bd.  1022,  it  is  distinctly  held  that 
a  West  Virginia  tax  deed  is  not  a  "grant" 
under  the  clause  of  the  Gonstltution  in  ques- 
tion. A  grant  conferring  state  title  to  land 
has  a  technical  meaning  under  Virginia  and 
West  Virginia  law.  A  public  grant  not  a 
private  one,  means  an  instrument  by  which 
the  state,  as  sovereign,  passes  to  an  indi- 
vidual title  to  land  before  vested  in  the  state. 
"A  public  grant  is  the  mode  and  act  of  cre- 
ating a  title  in  an  individual  to  land  which 
has  previously  belonged  to  the  government" 
1  Bouvier,  Law  Diet  721:  2  Minor's  Inst 
086.  A  patent  is  only  another  name  for  a 
land  grant  The  instrument  Is  fndlfferently 
called  a  patent  or  grant  in  the  Virginias. 
The  particular  form  of  what  is  strictly  a 
grant  for  land  is  given  in  1  Bev.  Oode  1819, 
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p.  834,  c.  86.  It  was  signed  by  the  GoTemor. 
It  is  contended  that  under  the  clause  of  sec- 
tion 3,  art.  13,  Const,  that  that  grant,  that 
technical  grant,  is  the  one,  the  only  one,  re- 
ferred to.     We  cannot  so  see  it     In  State 

V.  Jackson,  55  W.  Va. ,  49  a  E.  465,  we 

held  that  a  deed  from  a  commissioner  of 
school  lands  is  a  **grant'* ,  under  said  sec- 
tion. Our  reflections  were  that  the  intent  of 
that  clause  was  to  confer  on  the  persons  com- 
ing under  it  state  title  acquired  by  forfeiture 
or  waste  or  escheated  land;  that  was  the 
plain  aim,  and  the  clause  ought  to  be  liber- 
ally c6nstrued  to  carry  out  the  state  ben- 
eficence, liberality,  or  grace,  and  to  merge 
and  settle  contesting  titles.  What  matters 
it  about  the  mere  mode  or  form  by  which 
the  state  confers  her  title,  which  is  to  take 
to  Itself  another  forfeited  title,  so  there  is 
some  state  act  giving  that  title?  Before  the 
Constitution  of  1863,  state  land  was  obtained 
by  warrant  entry,  survey,  and,  in  the  end, 
grant  Section  2,  art  9,  of  that  Constitution, 
stopped  this  bjr  prohibiting  future  entry,  and 
thus  prohibited  future  grants,  except  those 
to  execute  past  entries.  The  Constitution  of 
1872,  art  13,  i  2,  also  prohibited  future  entry 
or  grant  but  in  section  4  provided  that  all 
state  lands  not  redeemed,  released,  or  trans- 
ferred should  by  court  proceedings  be  sold. 
Thus  the  grant  system  before  prevalent  went 
away,  and  the  Legislature,  by  chapter  105» 
Code  1868,  and  chapter  134,  p.  449,  Acts 
1872-73,  and  other  later  acts,  established  the 
process  of  sale  of  such  lands  under  court  de- 
cree, now  found  in  chapter  106,  Code  1899. 
In  such  proceeding  a  decree  of  sale  is  to  be 
made,  to  be  executed  by  a  deed  from  the 
commissioner  of  school  lands  by  his  convey- 
ance to  the  purchaser.  This  is  the  system 
performing  the  function  of  disposing  of  state 
land  substituted  by  the  Legislature  for  the 
former  pernicious  entry  system,  under  which 
sometimes  the  ground  was  covered  by  en- 
tries half  a  dozen  deep,  germinating  the  moat 
frightful  complications  of  titles,  disastrous 
alike  to  state  prosperity  and  Individuals, 
rae  present  system  Is  better.  Anyhow,  It 
stands  In  place  of  the  entry  and  grant  sys- 
tem, and  shall  it  not  be  equally  eflacient  to 
confer  state  title  as  was  the  grant?  Why 
does  not  the  commissioner's  deed  confer  state 
title?  It  does  pass  "all  right,  title  and  In- 
terest in  the  state,"  by  the  letter  of  Code 
1899,  c.  105,  fi  15.  Then,  where  the  reason 
to  deny,  as  some  do,  that  such  a  deed  shall 
not  operate  like  a  grant  under  section  3,  art 
13,  d.  2?  I  think  a  grant  by  legislative  act, 
or  a  grant  effected  by  the  transfer  of  title 
by  section  8,  art  13,  would  also  operate  as 
a  grant  under  that  section.  But  a  tax  deed, 
is  not  a  state's  grant,  and  therefore  what  I 
have  said  above  as  to  a  commissioner's  deed 
is  not  material  In  this  case,  though  somewhat 
cognate. 

As  I  have  above  said,  the  question  is 
whether  the  trustees  of  the  Flat  Top  Asso- 
ciation can,  by  payment  of  taxes  and  pos- 


session, get  the  benefit  of  the  state's  forfeit- 
ed title.  They  cannot  under  the  second 
clause  of  persons  specified  In  section  3,  art 
13,  for  want  of  a  grant  Then  can  they  do 
so  under  the  first  classification  of  said  sec- 
tion, which  says  that  the  state's  title  'is 
hereby  transferred  to  and  vested  in  any  per- 
son *  *  *  for  so  much  thereof  as  such 
person  has,  or  shall  have  had,  actual  con- 
tinuous possession  of,  under  color  or  claim 
of  title,  for  ten  years,  and  who,  or  those  qd- 
der  whom  he  claims,  shall  have  paid  tlie 
state  taxes  thereon  for  any  five  years  during 
such  possession"?  J.  H.  Devlne  settled  nu- 
merous persons  at  dlif  erent  times  upon  tbess 
wild  lands,  having  brought  them  from  New 
Tork  to  colonize  them.  They  made  improve^ 
ments  on  all  the  tracts — some  on  one,  some 
on  another— cleared  parts  of  the  laud!,  built 
houses,  and  lived  np<m  it  and  had  posses- 
sion actual.  Devlne  made  written  contracts 
with  them  to  the  effect  that  Devlne  agreed 
to  let  the  settler  "select  100  acres  of  land 
on  any  part  of  the  tract  owned  by  the  party 
of  the  first  part  in  McDowell  County,  and 
he  agreed  to  erect  a  house  on  the  same,  and 
clear  and  cultlTate  when  he  can  conveor 
iently,  and  occapj  the  same  for  five  conaecu- 
tlve  years,  when  the  party  of  the  first  part 
agrees  to  give  a  good  and  sufficient  war> 
ranty  deed  for  said  100  acres  land.'*  Of 
course,  these  people  being  in  possession  un- 
der an  executory  contract  their  posseaslon 
yma  the  possession  of  Devlne,  because  the 
possession  of  a  vendee  while  he  is  in  under  an 
executory  contract,  before  deed,  is  the  pos- 
session of  his  vendor.  Core  v.  Paupel«  24  W. 
Va.  238.  In  fact,  in  the  eye  of  a  court  of 
law,  the  vendee,  having  no  deed  conveying 
legal  title,  has  no  estate.  He  is  but  the  Tea- 
dor's  tenant  Pomeroy  on  Contracts,  f  S14^ 
•  Possession  of  a  tenant  is  that  of  his  land- 
lord. 1  Am.  ft  Bng.  Skicy.  L.  (2d  Bd.)  SKK 
note.  For  the  purposes  of  this  case  a  court 
of  equity  would  so  regard  it  At  any  rate^ 
a  court  of  equity  regards  such  a  vend<v  aad 
vendee  as  In  a  trust  relation,  and  makes  the 
possession  of  the  vendee  the  possession  of 
the  vendor,  where  neceesaiy  to  support  the 
vendor's  right  as  to  other  persona  GUuke 
V.  McClure,  10  Grat  805.  One  of  the  im- 
provements spoken  of  was  made  by  a  man 
named  Kniffln,  begun  about  December,  1876L 
That  possession  has  continued  ever  since  un- 
der the  Devlne  title.  It  is  useless  here  to 
detail  evidence.  We  think  that  the  report 
of  the  commissioner  finding  that  Devlne  and 
those  under  him  "have  proved  under  said 
color  of  title  the  actual,  visible,  notorious, 
continuous,  exclusive,  and  adverse  posses* 
sion  of  said  land  for  a  period  of  ten  years 
prior  to  the  institution  of  this  suit"  is  Jus- 
tified In  the  evidence.  It  is  a  familiar  rule 
that  we  cannot  reverse  a  circuit  court  on 
findings  of  fact  referred  to  a  commissioner 
and  approved  by  the  court,  unless  not  war- 
ranted by  any  reasonable  view  of  the  evi- 
dence.    No  deed  was  ever  made  for  this 
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Kniffin  land.  Possession  nnder  It  inured  for 
the  long  period  from  1876  to  the  commence- 
ment of  this  suit,  in  1894»  to  the  benefit  of 
the  title  held  by  the  trustees.  As  I  have 
said,  taxes  were  paid  during  the  whole  time 
under  that  title.  So  there  was  more  than 
ten  years'  continuous  possession,  and  pay- 
ment of  taxes  for  more  than  five  years  dur- 
ing such  possession;  thus  complying  with 
the  demand  made  by  the  first  clause  in  sec- 
tion 3  to  confer  upon  that  title  the  title  of 
the  former  owners,  vested  In  the  state  by 
forfeiture.  It  cannot  be  said  successfully 
that  the  "Kniffln,  Improvement  No.  1,"  was 
on  the  2,00(>-acre  tract,  and  could  not  give 
the  owners  possession  of  other  tracts,  for 
the  tracts,  being  adjoining  each  other,  con- 
stitute one  tract,  and  possession  on  one — 
one  of  the  constituent  tracts— extends  over 
the  others,  because  "upon  the  question  of 
adversary  possession  it  is  immaterial  wheth- 
er the  land  in  controversy  be  embraced  by 
one  or  several  coterminous  grants  of  the  old- 
er patentee,  or  one  or  several  coterminous 
grants  of  the  younger  patentee.  In  either 
case  the  lands  granted  to  the  same  person  by 
several  patents  must  be  regarded  as  form- 
ing one  entire  tract."  Overton's  Heirs  v. 
Davisson,  1  Grat  212,  42  Am.  Dec.  544;  Rich 
V.  Braxton,  158  U.  S.  875,  15  Sup.  Ot  1006, 
38  L.  Bd.  1022;  Sharpe  v.  Shenandoah  Cd., 
100  Ya.  34,  40  S.  B.  103.  The  same  may  be 
said  of  what  is  known  as  the  "Isaiah  Smith 
Place."  That  improvement  was  made  as  far 
back  as  1882,  and  continued  down.  It  is  true 
that  by  deed  dated  27th  August,  1883,  Devine 
conveyed  the  tract  of  2,500  acres  on  which 
tiiflt  Improvement  was  made  to  George  B. 
Ghilds,  but  George  B.  Ghilds  conveyed  it 
back  to  the  owner  of  the  Devine  tax  title  by 
conveyance  to  Silas  R.  Divine  27th  August 
1883,  and  Silas  R.  Devine  conveyed  all  the 
tracts  to  the  Flat  Top  trustees  April  12, 
1889,  and  tacking  the  possession  under  De- 
vine  and  Ghilds  to  that  of  the  trustees  would 
make  more  than  ten  years'  possession,  under 
the  first  clause  of  section  3,  art  18,  Oonst 
No  deed  was  ever  made  for  this  Smith  im- 
provement The  legal  tittle  always  remained 
with  Devine  and  those  claiming  under  him. 
Now,  by  force  alone  of  the  Knlflto  and  Smith 
parcels,  the  trustees  before  the  institution  of 
this  suit  had  become  vested  with  the  for- 
feited title  residing  In  the  state  by  reason 
of  ten  years'  possession  and  payment  of  tax- 
ed. This  would  be  a  bar  to  the  plaintUTs 
suit 

But  suppose  we  should  say  that  the  title 
under  which  the  trustees'  claim  has  not  the 
requisite  ten  years'  possession,  and  there- 
fore could  not  hold  under  the  first  clause  of 
section  3,  art  18,  Gbnst  Then  I  say  that  it 
Is  very  clear  that  they  got  the  forfeited  title 
under  the  last  clause  of  that  section,  which 
gives  the  state  title  "to  any  person  •  •  • 
for  so  much  of  said  land  as  such  person 
shall  have  had  claim  to  and  actual,  contin- 
uous possession  of,  under  color  of  title,  for 


any  five  successive  years  after  the  year 
1865,  and  have  paid  all  state  taxes  charged 
and  chargeable  thereon  for  said  period." 
Now,  the  possession  under  the  Smith  and 
Kniffin  improvements  fully  complies  with 
this  clause.  Some  of  the  other  parcels  settled 
upon,  as  stated  above,  bere  and  there  in 
'these  various  tracts,  were  conveyed  to  the 
settlers  by  deeds  passing  legal  title  before 
the  expiration  of  five  years;  and,  under  the 
principles  applied  where  adversary  posses^ 
sion  under  the  statute  of  limitations  is  in 
question,  the  possession  of  the  vendor  would 
stop  on  the  making  of  the  deeds.  It  is  a 
rule  that,  if  an  owner  of  land  conveys  by 
deed  the  place  or  parcel  of  his  land  em- 
bracing his  improvements  or  entire  place  of 
actual  possession,  his  possession  of  the  res- 
idue thereupon  ceases.  The  rule,  of  law 
which  makes  actual  possession  of  part  of  a 
tract  extend  to  its  outer  boundaries  gives 
such  extensive  possession  only  because  of 
the  actual  possession  in  the  place  where  ac- 
tual possession  is  held,  and  when  that  goes 
from  the  grantor  he  loses  the  foundation  on 
which  his  constructive  actual  possession  of 
the  residue  rested.  After  the  deed  the  gran- 
tee holds  adversely  to  his  grantor,  but  not 
before.  Ketchum  v.  Spurlock,  84  W.  Ya. 
597,  12  S.  B.  832;  1  Gyc.  1129;  Ghanler  v. 
Rushing,  38  Tex.  591;  Sharp  v.  Shenandoah 
Go.,  100  Va.  27,  40  8.  B.  108.  But  though  the 
possession  of  the  owners  of  the  residue  of 
these  lands  ceased  as  to  these  parcels  after 
their  conveyance,  yet  some  of  these  parcels 
came  back  to  the  owners.  By  deed  July  23, 
1888,  a  settlement  called  the  "Hood  Place" 
was  conveyed  to  the  trustees,  and  the  Mar- 
tin-Ghristlan  place  by  deed  April  25,  1888^ 
and  the  TUson  place  by  deed  J^ly  16,  1888, 
and  the  Benjamine  Knlfiln  place  No.  2  by 
deed  August  31,  1888,  and  the  Rose  place  by 
deed  May  81, 1888.  Some  of  these  places  be- 
gan in  actual  occupation  as  far  back  as  1876. 
Say  that  we  cannot  count  the  time  of  poo- 
session  from  the  dates  of  the  deeds  to  the 
settlers  (about  1881)  to  the  reconveyance  of 
the  parcels  to  the  trustees,  yet  surely  the 
possession  of  those  which  continued  after 
their  conveyance  to  the  trustees  in  1888 
would  be  coilnted,  and  it  would  be  more  than 
five  years  from  such  reconveyance  to  the 
commencement  of  this  suit  The  possession 
of  these  parcels  xmder  the  trustees  would 
give  them  possession  of  all  the  residue  of  the 
land,  because  possession  of  part  is  posses- 
sion of  the  whole.  So  not  only  are  the  trus- 
tees protected  by  reason  of  the  "Smith  im- 
provements and  the  "Knifito  improvement" 
as  above  stated,  but  they  are  protected  by 
reason  of  their  possession  of  those  other  par* 
eels  which  had  been  conveyed  away  from 
the  Devine  title,  and  came  back  to  It  by  their 
conveyance  to  the  trustees.  Whilst  the  deed 
to  Silas  R.  Devine  excepted  certain  settled 
parcels,  it  did  not  except  all,  and  those  not 
excepted  continued  in  possession  from  thfl» 
first  under  the  ten-year  clause.   Besides,  sev- 
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era]  of  the  excepted  parcels  bavtag  come 
back  to  the  owners  of  the  Devine  title,  the 
tmsteeS)  both  the  tracts  not  excepted  and 
those  reconveyed  count  more  than  the  five 
years  required  by  the  flve-year  clause.  Ar- 
gument has  been  made  that  there  must  be 
possession  of  each  tract,  and  that  possession 
of  one  of  several  adjoining  tracts  will  not* 
do.  That  would  run  counter  to  a  vast  vol- 
ume of  law,  declaring  that  the  possession  on 
one  of  two  contiguous  tracts  extends  ^over 
both.  How  can  we  so  hold,  in  opposition  to 
Overton's  Heirs  v.  Davisson,  and  other  law 
cited  above?  And  in  this  connection  I  re- 
mark that  the  trustees  of  the  Flat  Top  As- 
sociation purchased  these  tracts  by  execu- 
tory contract  from  Silas  R.  Devine  October 
12,  1887,  which  describes  the  tracts  sepa- 
rately, but  by  the  deed  from  Devine  to  the 
trustees,  April  12,  1888,  all  the  tracts  were 
conveyed  in  solido  as  a  unit  as  one  tract, 
by  an  outer  boundary  including  all  the  tracts 
as  one.  Now,  if  the  trustees  could  not  call, 
as  they  can,  upon  possession  under  the  Smith 
and  Kniffin  improvements,  they  could  throw 
themselves  upon  the  occupancy  of  those  oth- 
er parcels  conveyed  to  them  in  1888,  and 
make  out  five  years'  possession  from  the 
date  of  the  deed  of  Silas  R.  Devine  to  them, 
as  though  this  suit  was  brought  in  January, 
1884,  yet  the  trustees  and  their  title  were 
not  brought  before  the  court  until  Septem- 
ber 14,  1884,  more  than  five  years  after  all 
the  tracts  were  so  conveyed  as  one  tract  by 
Devine  to  the  trustees.  So  this  argument 
that  there  must  be  possession  on  each  tract 
is  without  force  in  any  view.  And  were 
this  not  so,  I  would  go  furtiier,  though  not 
necessary  for  the  decision  of  this  case,  and 
say  that,  If  «uch  five  years'  possession  did 
not  exist  at  the  Institution  of  the  suit,  yet, 
if  it  was  full  at  the  time  of  the  decree,  the 
land  would  be  protected  from  sale. 

There  is  another  proposition  on  which  I 
would  sustain  the  claim  of  the  trustees  to 
take  the  benefit  of  the  forfeiture,  speaking 
herein  for  myself,  but  not  at  all  passed  on 
by  the  court,  because  regarded  unnecessary 
to  be  passed  on.  That  proposition  is  that 
the  possession  of  those  parcels  sold  to  in- 
dividuals, both  while  their  owners  held  under 
executory  contract  and  under  deeds,  was  all 
the  time  the  possession  of  the  owners  of  the 
residue,  and  extended  over  the  whole  area 
of  all  the  tracts;  the  possession  of  part  be- 
ing of  the  whole,  within  the  meaning  of  sec- 
tion 3,  art.  13,  Const,  I  emphasize  "within 
the  meaning"  of  that  section.  For  the  pres^ 
ent  purpose,  it  Is  not  a  question  of  adverse 
possession  under  the  statute  of  limitations. 
The  section  simply  requires  "continuous  pos- 
session" under  the  title  that  is  to  draw  to  it- 
self the  forfeited  title.  The  intent  is  to  give 
a  tract  paying  taxes  and  occupied  the  other 
title.  If  held  by  a  vendee  under  an  ex- 
ecutory contract*  it  could  not  be  disputed  that 
his  possession  would  be  that  of  his  vendor, 
and  extending  over  the  whole  tract.    Why 


should  it  be  otherwise,  where  the  vendor  has 
made  a  deed?  He  can  say  to  the  state: 
"Your  bounty  is  given  me  because  I  have 
paid  taxes,  and  because  there  is  a  possession 
inside  my  boundary,  and  under  shelter  of 
my  title.  What  difference  does  it  make  to 
the  state  that  occupancy  is  by  one  holding 
my  deed,  rather  than  one  with  a  contract 
of  sale?  My  grantee  has  my  title.  The 
tract  is  occupied  by  reason  of  my  title.  My 
grantee  would  hold  adversely  to  me  in  case 
of  contest  between  me  and  him,  but  that  is 
not  material  between  the  state  and  me.  It 
would  not  be  adverse  in  my  favor  as  against 
an  adverse  claimant,  but  under  section  3  I 
am  not  an  adverse  claimant  against  the  state, 
but  only  one  claiming  to  be  so  drcnmstanced 
as  to  ask  the  state's  bounty,  and  the  state  has 
promised  to  give  her  title  to  any  one  paying 
taxes  and  holding  under  his  title.  She  has 
made  no  condition  denying  me  the  benefit  <tf 
my  grantee's  possession." 

The  argument  is  made  that  possession,  to 
give  the  transfer  of  state  title,  must  be  by 
the  very  person  claiming  the  transfer.  To 
so  hold  is  to  say  that  possession  by  a  tenant 
or  purchaser  under  a  contract  of  sale  will 
not  avail  the  claimant.  This  would  comp^ 
us  to  give  a  new  quality  to.  possession,  un- 
known to  the  long-time  law.  What  matters 
it  to  the  state.  In  bestowal  of  her  donation 
under  section  3,  that  a  claimant  has  posses- 
sion by  tenant  rather  than  himself?  What 
one  does  by  another  he  does  himself.  This 
contention  seems  based  on  the  words  "such 
person,"  but  that  is  not  enough  to  compel  us 
to  place  such  a  construction  on  the  clauses 
as  to  defeat  what  must  have  been  the  pur- 
pose of  the  Constitution. 

It  is  argued  in  this  case  that  the  transfer 
of  forfeited  title  under  section  3,  art  13. 
Const,  take  place  either  at  the  date  of  the 
adoption  of  the  Constitution,  August  22, 1872, 
or  at  the  time  when  the  titles  became  for- 
feited and  vested  in  the  state.  We  do  not 
think  so.  The  language  of  the  first  clause 
of  the  section  is  that  title  vests  in  the  de- 
scribed person  "for  so  much  thereof  as  such 
person  has,  or  shall  have  had,  actual  con- 
tinuous possession  of,  under  color  or  claim 
of  title  for  ten  years,  and  who  or  those  un- 
der  whom  he  claims  shaill  have  paid  the 
state  taxes  thereon  for  any  five  years  during 
such  possession."  Now,  that  language  ap- 
plies to  possession  present  or  future,  by  the 
use  of  the  present  and  future  perfect  tenses. 
The  words  "shall  have  had"  go  back  anterior 
to  the  adoption  of  the  Constituti<H),  and  go 
forward  to  the  future.  How  can  we  think 
for  a  moment  that  this  clause  intended  to 
confine  the  transfer  to  persons  having  such 
possession  at  the  adoption  of  the  Constitu- 
tion, or  who  had  made  payment  of  taxes 
prior  thereto?  Would  it  not  defeat  the  pol- 
icy of  the  provision  for  transfer  to  say  that 
in. all  the  future  no  title  forfeited  after  the 
date  of  the  Constitution  should  be  passed  to 
a  person  in  the  future  coming  under  the  first 
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claufie?  It  would  be  unreasonable;  defiant  of 
the  letter  and  the  plain  Intent  of  that  clause. 
Or  to  say  that  the  transfer  must  take  place 
at  the  instant  of  the  forfeiture  would  be 
equally  unreasonable,  and  contrary  to  the 
letter  and  spirit  of  the  clause.  To  say  that 
a  title  is  forfeited  to  the  state  to-day,  and 
then  say  that  another  claim  of  title  which  a 
year  hence  or  at  any  time  hence  has  had 
such  possession  and  paid  such  taxes  cannot 
get  the  benefit  of  the  forfeited  title,  is  con- 
trary to  the  letter,  purpose,  and  policy  of  the 
clause.  It  is  intended  to  be  an  ordinance — 
a  law  operating  in  all  the  future,  and  taking 
hold  of  events  in  the  future.  The  third 
clause  giyes  the  state  title  to  the  described 
person  "for  so  much  of  said  land  as  such 
person  shall  have  had  claim  to  and  actual 
continuous  possession  of,  under  color  of  title, 
for  any  five  successive  years  after  the  year 
1865,  and  have  paid  all  state  taxes  charged 
and  chargeable  thereon  for  said  period.'*  Here 
the  future  perfect  tense  is  again  used — "shall 
have  had"-— covering  past  and  future  time. 
And  does  it  not  say  "any  five  successive 
years  after  the  year  1806"  ?  No  matter  when 
the  forfeiture  occurs.  Under  that  clause,  and 
under  the  first  clause,  whenever  it  happens 
that  another  title  complies  with  the  require- 
ment of  that  clause,  the  transfer  comes.  But 
it  is  said  that  if  we  liold  that  the  transfer  is 
not  limited  to  the  very  moment  of  forfeiture, 
but  another  title  afterwards  having  capac- 
ity to  take  can  take  the  forfeited  title  at  a 
later  date,  these  provisions  of  section  3,  art 
18,  Const,  would  run  counter  to  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  because  depriving  the  former 
owner  of  a  right  of  property  without  due 
process  of  law.  It  is  said  that  If  a  for- 
feiture and  transfer  occur  at  the  same  in- 
stant then  there  would  be  no  violation  of 
the  federal  Constitution.  This  argument 
rests  on  the  theory  that  when  a  forfeiture 
occurs  there  is  vested  in  the  former  owner  a 
light  of  redemption  before  a  decree  subject- 
ing the  land  to  sale  as  forfeited,  and  that 
this  right  of  redemption  is  a  vested  right  of 
property,  full-fiedged  from  the  moment  of 
forfeiture,  and  thus  antedates  the  right  of 
transfer  of  the  forfeiture  which  follows  con- 
ditions afterwards  occurring,  and  inchoate 
only  at  the  time  of  the  forfeiture  or  after- 
wards. The  answer  to  this  is  that  the  right 
of  transfer  was  put.  into  the  Constitution  as 
a  right  conferred  by  it  and  no  right  of  re- 
dempti<Hi  is  found  in  it  The  right  of  re- 
demption is  found  first  in  a  statute  passed 
after  the  Constitution,  November,  1873  (Acts 
187^73,  p.  455.  c.  134,  fi  13).  Therefore  this 
right  of  transfer  is  paramount  to  that  right  of 
redemption.  Moreover,  this  statute  right  of 
redemption,  by  the  very  terms  of  the  act  ie 
made  subordinate  to  the  right  of  transfer  of 
a  forfeited  title  given  by  article  13,  §  3, 
Const,  because  section  17,  c.  105,  Code  1890, 
makes  the  redemption  not  good  to  effect  any 
right  vested  in  another  person  by  transfer 


under  section  3  of  article  13.  So  did  said 
act  of  1873.  The  very  letter  of  the  law  un- 
der which  this  redemption  right  is  claimed 
makes  it  subordinate  to  the  right  of  a  claim- 
ant to  transfer  of  the  forfeited  title.  Seeing 
that  it  would  not  do  to  rest  this  right  of  re- 
demption upon  statute  law,  endeavor  is  made 
by  counsel  to  give  it  origin  from  the  Consti- 
tution, by  relying  on  section  39  of  article  .6. 
That  section  prohibits  the  passage  of  spe- 
cial acts,  among  other  things,  for  remitting 
forfeitures  and  releasing  title  to  forfeited 
land.  What  has  that  to  do  with  this  ques- 
tion? This  right  of  redemption  finds  no 
origin  in  the  Constitution,  as  does  the  right 
to  claim  a  transfer  of  forfeited  title,  but  it 
originated  in  a  statute  passed  after  the  Con- 
stitution; thus  giving  the  right  to  transfer 
superior  claim  to  the  right  of  redemption, 
even  if  the  act  allowing  redemption  did  not 
itself,  in  words,  makei  it  subject  to  the  right 
of  transfer.  How  can  this  right  of  redemi>- 
tion  be  made  to  soar  higher  than  the  fiight 
allowed  by  the  statute  under  which  it  ex- 
ists? This  right  of  redemption,  though  we 
give  it  the  property  quality,  is  subordinate  to 
the  right  of  transfer,  and  therefore  the  Con- 
stitution, in  giving  this  right  of  transfer, 
does  not  deprive  the  former  owner  or  any 
one  claiming  the  right  of  redemption  of  prop- 
erty. This  section  of  the  Constitution  has 
been  held  not  repugnant  to  the  federal  Con- 
stitution in  King  v.  Mullin,  171  U.  S.  404. 
18  Sup.  Ct  925,  43  L.  Bd.  214,  and  State  v. 
Sponaugle,  45  W.  Va.  415,  32  S.  B.  283,  43 
li.  R.  A.  727.  and  no  distinction  of  this  kind 
as  to  limitation  of  the  time  of  transfer  was 
suggested.  Const  fi  6,  art  13,  declares  for- 
feiture for  omission,  and  at  the  same  time  the 
article  grants  the  forfeited  land  to  the  other 
claimant  Both  forfeiture  and  transfer  come 
of  the  same  birth,  and  one  equally  binding 
as  the  other,  and  no  right  of  redemption 
given.  Statute  law  could  not  give  redemp- 
tion to  the  prejudice  of  the  right  to  a  trans- 
fer, even  though  the  taking  title  come  later 
to  the  circumstances  enabling  it  to  take  a 
transfer.  Where  the  right  to  take  the  ben- 
efit of  the  forfeiture  is  present  the  right  to 
redeem  is  not  Right  to  redeem  exists  only 
where  the  right  to  transfer  does  not  I  have 
endeavoredr  to  show  that  the  Flat  Top  trus- 
tees acquired  title  by  transfer  of  the  forfeit- 
ed title  under  section  3,  art  13,  of  the  Cbn- 
stitution.  That  does  not  involve  the  question 
of  adverse  possession.  We  hold,  however, 
that  the  trustees,  by  reason  of  such  posses- 
sion as  above  stated,  have  title  to  the  for- 
feited land  under  the  statute  of  limitations. 
Code  1899.  fi  20,  c.  35,  enacts  that  "every 
statute  of  limitations,  unless  otherwise  ex- 
pressly provided,  shall  apply  to  the  state." 
This  does  away  with  the  maxim.  "No  time 
runs  against  the  King"  or  state.  This  be- 
ing wild  land — not  land  used  in  administra- 
tion of  government — the  statute  runs  against 
the  state.  Foley  v.  County  Court,  54  W.  Va. 
10,  46  S.  B.  240.    The  statute  took  title  out 
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of  the  state  and  vested  it  in  the  trustees, 
and  for  this  reason  the  state  could  not  ask 
a  sale,  as  it  did  not  own  the  land.  Adkins 
V.  Spurlock,  46  W.  Va.  139,  83  S.  B.  121; 
Parkersburg  v.  Schultz,  43  W.  Va.  470,  27 
S.  E.  256. 

The  position  is  taken  by  counsel  that  the 
tax  deeds  under  which  the  trustees  make  col- 
or and  claim  of  title  under  section  3,  art  13, 
Ck)nst.,  and  the  statute  of  limitations,  do  not 
make  good  color  and  claim.  This  position  is 
utterly  untenable.  They  are  formal  papers, 
giving  boundary  and  description,  purporting 
to  pass  legal  title,  and  per  se  importing  claim 
of  ownership,  and  importing  adverse  posses- 
sion prima  facie.  Ketchum  v.  Spurlock,  34 
W.  Va.  597,  12  S.  B.  832.  "Any  written  in- 
strument, however  defective  or  imperfect, 
no  matter  for  what  cause  invalid,  purporting 
to  sell,  transfer,  or  convey  title  to  land, 
which  shows  the  nature  and  extent  of  the 
party's  claim,  constitutes  color  of  title,  with- 
in the  meaning  of  the  law  of  adverse  pos- 
session." Mullan  V.  Carper,  37  W.  Va.  216, 
16  S.  B.  527;  Swann  v.  Thayer,  36  W.  Va. 
46, 14  a  B.  423;  Bennett  v.  Pierce,  50  W.  Va. 
604,  40  S.  B.  395;  Waldron  v.  Harvey,  54  W. 
Va.  608,  46  S.  B.  603.  "It  is  settled  law  that 
a  tax  deed,  though  void,  constitutes  good 
color  of  title."  Bryant  v.  Groves,  42  W.  Va. 
16,  24  S.  B.  605;  Flanagan  v.  Grimmet,  10 
Grat  421;  1  Cyc.  1095;  Lennig's  Ex're  t. 
White  (Va.)  20  S.  B.  831.  On  the  same 
principle,  it  is  clearly  good  "color"  and 
"claim"  of  title  under  section  3,  art  13, 
Const 

It  is  clear  that  the  claim  of  the  trustees 
is  superior  in  Justice  and  real  merit,  because 
they  and  those  under  whom  they  derive  ti- 
tle had  at  the  time  of  the  decree  paid  taxes 
of  30  years,  kept  possession,  acted  in  actual 
good  faith  in  their  title,  while  the  state 
slept  a  sleep  of  19  years  before  setting  up 
title  under  the  forfeiture  or  attacking  the 
tax  sale,  and  the  former  owners  slept  a  sleep 
longer  than  that  of  Rip  Van  Winkle,  paying 
not  a  cent  of  taxes  in  27  years.  We  think 
the  higher  title,  in  Justice  and  law,  demands 
that  the  decree  of  the  circuit  court  be  affirm- 
ed. 

(57  W.  Va.  608) 

McWHORTER  v.  DORR,  Judge,  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  25,  1905.) 

FBOHIBrriON— WHEN    WBIT    LIES— BLBOnON 

TBIBUNAL. 

1.  The  writ  of  prohibition  does  not  lie  from 
chis  court  to  prevent  a  member  of  a  special 
tribunal  constituted  under  the  authority  of  sec- 
tion 15  of  chapter  6  of  the  Code  of  1£^  from 
acting  in  the  hearing  and  determination  of  an 
election  contest  before  such  tribunal,  upon  peti- 
tion filed  by  a  party  to  such  contest  recusing 
Buch  member. 

2.  A  special  tribunal  constituted  under  au- 
thority of  section  15  of  chapter  6  of  the  Code 
of  1899    is  a  subordinate  legislative  tribunal. 


and  not  a  part  of  the  Judicial  department  of 
the  state. 

(Syllabus  by  the  Oonrt) 

Petition  by  J.  C.  McWhorter  for  writ  of 
prohibition  to  G.  P.  Dorr,  Judge,  and  J.  B. 
Morrison.    Refused. 

W.  W.  Brannon,  W.  O.  Bennett,  and  Li.  H. 
Kelly,  for  petitioner.  Alex.  Dulin,  for  re- 
spondents. 

COX,  J.  This  is  a  petition  in  prohibition 
by  J.  0.  McWhorter,  recusing  0.  P.  Dorr,  a 
member  of  a  special  tribunal  constituted  by 
authority  of  section  15  of  chapter  6  of  tbe 
Code  of  1899,  to  hear  and  determine  a  con- 
test as  to  the  election  of  a  Judge  of  tbe 
Twelfth  Judicial  Circuit  of  West  Virginia 
(which  election  was  held  on  the  8th  day  of 
November,  1904),  and  praying  for  a  writ  of 
prohibition  against  Dorr,  preventing  him 
from  acting  as  a  member  of  such  tribunal. 
The  petition  alleges  in  effect  that  J.  C.  Mc- 
Whorter  and  J.  B.  Morrison  were  opposing 
candidates  for  Judge  of  jsaid  circuit  at  said 
election;  that  McWhorter  received  a  major- 
ity of  the  votes  cast  in  said  circuit;  that 
within  the  time  prescribed  by  law  Morrison 
gave  notice  of  contest;  that  within  the  time 
prescribed  by  law  McWhorter  gave  a  return 
notice;  that  Morrison  filed  before  the  Got- 
emor  a  petition;  that  a  special  tribunal  un- 
der section  15  of  chapter  6  of  the  Code  of 
1899  was  constituted  by  the  selection  of 
Hon.  C.  P.  Dorr  by  Morrison,  Hon.  O.  W. 
Dailey  by  McWhorter,  and  Hon.  T.  P.  Ja- 
cobs by  the  Governor;  that  the  time  and 
place  of  meeting  were  appointed;  that  said 
tribunal  has  not  acted  in  the  hearing  and  de- 
termination of  such  contest;  that  petitioner 
appeared  before  said  tribunal  and  objected 
to  Dorr  acting  as  a  member  thereof,  tipon 
the  ground  that  Dorr  was  attorney  for  Mor- 
rison in  said  contest,  and  that  he  had  been 
attorney  and  counsel  for  Morrison  in  the 
preparation  of  the  notice  of  contest,  and  on 
the  ground  that  Dorr  was  a  partisan  of  Mor- 
rison, and  that  Dorr,  as  a  member  of  such 
tribunal,  would  be  obliged  to  pass  upon  evi- 
dence involving  bis  actions  and  relations 
with  Morrison  preceding  and  subsequent  to 
said  election,  and  upon  other  grounds  fully 
set  out  in  the  petition,  all  of  which  grounds 
are  relied  on  here. 

'  This  court  has  original  Jurisdiction  in  cases 
of  prohibition.  The  writ  goes  against  a  Ju- 
dicial tribunal  and  against  Judicial  action. 
N.  &  W.  Ry.  Co.  T.  Pinnacle  Coal  Od.,  44  W. 
Va.  574,  30  6.  B.  196,  41  I..  R.  A.  414.  The 
writ  lies  to  restrain  a  Judge  of  a  court  from 
proceeding  in  a  cause  in  which  he  is  dis- 
qualified by  reason  of  interest.  Forest  Coal 
Co.  V.  Doollttle,  Judge,  et  al.,  54  W.  Va.  210, 
46  S.  E.  238. 

The  first  question  presented  is  whether  or 
not  a  special  tribunal  constituted  under  sec- 
tion 15  of  chapter  6  of  the  Code  of  1889  is  a 
court,  and  part  of  the  Judicial  department  of 
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the  state.  If  it  Is  not,  prohibition  does  not 
lie.  It  is  contended  by  petitioner  that  such 
special  tribunal  Is  an  inferior  judicial  tri- 
bunal within  the  meaning  of  section  I  of 
article  8  of  the  Constitution,  which  provides 
that  **the  Judicial  power  of  the  state  shall 
be  vested  in  a  Supreme  Oourt  of  Appeals,  In 
circuit  courts  and  the  Judges  thereof,  in  such 
inferior  tribunals  as  are  herein  authorized 
and  in  Justices  of  the  peace."  Section  11  of 
article  4  of  the  Constitution  provides:  "The 
Legislature  shall  prescribe  the  manner  of 
conducting  and  making  returns  of  elections 
and  of  determining  contested  elections;  and 
shall  pass  such  laws  as  may  be  necessary 
and  proper  to  prevent  intimidation,  disorder 
or  violence  at  the  polls,  and  corruption  or 
fraud  in  voting,  counting  the  votes,  ascer- 
taining or  declaring  the  result,  or  fraud  in 
any  manner  upon  the  ballot*'  Under  this 
section,  the  Legislature  has  power  to  confer 
upon  the  courts,  or  upon  quasi  Judicial  tri- 
bunals, or  upon  Inferior  legislative  tribunals, 
or  may  itself  retain  Jurisdiction  to  hear  and 
determine  election  contests.  Where  Juris- 
diction to  hear  and  determine  election  con- 
tests has  been  conferred  upon  the  courts  or 
other  permanent  tribunals  of  the  state,  all 
rights  of  appeal  from  or  review  of  the  action 
of  such  courts  or  permanent  tribunals,  exist- 
ing at  common  law  or  conferred  by  statute 
as  to  other  matters  determined  by  such 
courts  or  permanent  tribunals,  follow  and 
apply  to  election  contests  determined  by 
them.  Such  is  the  force  and  effect  of  our 
decisions.  See  Cunningham  v.  Squires,  2  W. 
Va.  422,  98  Am.  Dec.  770,  allowing  certiorari 
from  the  decision  of  the  board  of  supervi- 
sors under  the  old  Constitution;  the  cases 
of  Dryden  v.  Swinburn,  15  W.  Va.  234,  and 
Swinbum  v.  Smith,  Judge,  etc.,  15  W.  Va. 
483,  allowing  certiorari  from  the  decisions 
of  the  county  court  under  the  new  Constitu- 
tion; and  State  ex  rel.  Thompson  et  al.  ▼. 
McAllister,  Mayor,  88  W.  Va.  485,  18  S.  B. 
770,  24  L,  R.  A.  343,  allowing  certiorari  from 
action  of  a  municipal  coimcil  under  section 
2  of  chapter  110  of  the  Code  of  1899. 

Where  the  Jurisdiction  to  hear  and  deter^ 
mine  an  election  contest  has  been  conferred 
upon  the  legislative  branch  of  the  govern- 
ment, the  courts  have  no  power  to  review  its 
action.  Goff  v.  Wilson,  32  W.  Va.  393,  9  S. 
B.  26,  3  L.  R.  A.  58,  and  cases  there  cited. 
Many  others  might  be  cited.  These  cases, 
however,  aid  us  but  little  in  determining  the 
character  and  nature  of  the  special  tribunal 
authorized  by  section  15  of  chapter  6  of  the 
Code  of  1899.  Mr.  Paine  In  his  work  on 
Blections  (section  793)  says:  "In  the  ab- 
sence of  constitutional  Inhibitions,  the  Leg- 
islature has  power  to  declare  the  certificate 
of  election  conclusive  in  all  cases.  It  may 
or  may  not  authorize  a  contest.  If  a  contest 
be  authorized,  the  mode  of  contest  and  of 
trial  will  rest  Absolutely  in  the  legislative 
discretion.  The  Legislature  has  full  power 
to  determine  what  tribunal  shall  hear  and 


determine  the  contest,  and  may  confer  the 
Jurisdiction  upon  one  of  the  ordinary  Judicial 
tribunals  or  upon  a  Judge  thereof,  or  upon 
any  other  officer,  and  may  or  may  not  au- 
thorize a  trial  by  Jury."  There  is  abundant 
authority  holding  that,  primarily,  elections 
belong  to  the  political  branch  of  the  govern- 
ment, and  are  beyond  the  control  of  the  Ju- 
dicial power,  except  when  authorized  by  Con- 
stitution or  by  statute.  15  Cyc.  394;  Cald- 
well V.  Barrett,  73  Ga.  604;  Dickey  v.  Reed, 
78  111.  261;  Clarke  v.  Rogers,  81  Ky.  43; 
State  V.  Second  Judicial  Dist  Ct,  13  La. 
Ann.  89;  Williamson  v.  Lane,  52  Tex.  335. 
"In  the  absence  of  special  statutory  author- 
ity, the  courts  are  without  Jurisdiction,  ra- 
tione  materiae,  to  entertain  cases  of  contest- 
ed elections.*'  15  Cyc.  394,  note  66,  and 
Const  Oo.  V.  Police  Jury,  44  La.  Ann.  863, 
11  South.  236;  State  v.  Police  Jury,  41  La. 
Ann.  846,  6  South.  777;  State  v.  Judges,  Civ- 
il Dist  Ct.,  40  La.  Ann.  598^  4  South.  482; 
Fowler  v.  Gable,  3  Pa.  Dist  R.  23.  "It  has 
been  held  that,  where  a  specific  mode  of  con- 
testing elections  has  been  provided  by  stat- 
ute, that  mode  alone  can  be  resorted  to;  and 
that,  where  a  mode  of  contest  has  been  pro- 
vided in  a  city  charter  for  contesting  the 
election  of  city  officers  before  a  statutory 
tribunal,  it  excludes  any  other  remedy,  and 
takes  from  the  courts  all  supervisory  power 
over  such  contest"  15  Cyc.  395,  and  the 
many  authorities  cited  in  notes  74  and  75. 

The  language  of  section  15  of  chapter  6  of 
the  Code  of  1899,  authorizing  the  special  tri- 
bunal in  question.  Is  as  follows:  "Where  the 
election  of  Treasurer,  Auditor,  State  Superin- 
tendent of  Free  Schools,  Attorney  General,  a 
Judge  of  the  Supreme  Court  of  Appeals  or  a 
circuit  court,  is  contested,  the  case  shall  be 
heard  and  decided  by  a  special  court  consti- 
tuted as  follows:  The  person  declared  elect- 
ed shall  select  one,  the  contestant  another, 
and  the  Governor  a  third  person,  who  shall 
preside  in  said  court,  and  the  three  or  any 
two  of  them  shall  meet  at  a  time  and  place 
to  be  appointed  by  the  Governor,  and  being 
first  duly  sworn  impartially  to  decide  accord- 
ing to  law  and  the  truth  upon  the  petition, 
returns  and  evidence  to  be  submitted  to 
them,  shall  proceed  to  hear  and  determine  the 
case  and  certify  their  decision  thereon  to  the 
Governor.  They  shall  be  entitled  to  the 
same  pay  and  mileage  as  members  of  the  Leg- 
islature, to  be  paid  out  of  the  treasury  of  the 
state.**  Section  14  of  the  same  chapter  pro- 
vides, pursuant  to  section  3  of  article  7  of 
the  Constitution,  that  a  contest  as  to  the 
election  of  a  Governor  shall  be  determined 
by  the  Legislature,  both  houses  sitting  in 
Joint  session.  By  section  13  of  the  same 
chapter  It  is  provided,  both  in  relation  to  a 
contest  as  to  the  election  of  a  Governor  be- 
fore the  Legislature,  and  as  to  a  contest  as  to 
the  election  of  the  other  officers,  mentioned 
above,  before  a  special  tribunal  authorized 
by  said  section  15,  as  follows:  '*The  deposi- 
tions shall  be  transmitted  to  the  clerk  of  the 
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House  of  Delegates,  to  be  delivered  by  him 
to  the  Joint  committee  or  special  court  here- 
inafter provided  for.  In  other  respects  the 
regulations  contained  in  this  chapter  re- 
specting contests  for  a  seat  in  the  Legislature, 
shall  be  observed  so  far  as  they  are  applica- 
ble." The  formation  of  the  special  tribunal 
under  said  section  15  is  peculiar,  and  unusual 
iu  the  formation  of  Judicial  tribunals.  Such 
special  tribunal  is  constituted  for  the  sole 
purpose  of  hearing  a  single  election  contest 
It  has  no  other  or  further  Jurisdiction  except 
to  award  costs  and  certify  its  decision  to  the 
Governor.  The  proceedings  before  such  tri- 
bunal are  strictly  statutory,  and  in  most  re- 
spects the  regulations  applicable  to  a  contest 
for  a  seat  in  the  Legislature  apply  to  the  pro- 
ceedings before  such  special  tribunal.  The 
pay  and  mileage  of  the  members  of  the 
tribunal  are  the  same  as  the  pay  and  mile- 
age of  members  of  the  Legislature.  No  ap- 
peal from  or  review  of  the  decision  of  this 
tribunal  is  provided  for  by  statute.  It  must 
be  presumed  that  the  Legislature  had  these 
thhigs  in  mind  when  it  authorized  such  i^ 
tribunal.  The  fact  that  no  appeal  or  review 
is  provided  for  cannot  be  attributed  to  an 
oversight  or  inadvertence  by  the  Legislature. 
It  was  competent  for  the  Legislature,  under 
section  11  of  article  4  of  the  Constitution,  to 
provide  a  special  tribunal,  legislative  in  its 
character,  to  hear  and  determine  contests  as 
to  the  election  of  the  officers  named,  wholly 
separate  from  the  Judicial  power  of  the 
state  and  not  reviewable  by  It — ^a  special 
tribunal  at  once  exclusive  and  conclusive. 
It  seems  clear  to  us  that  the  special  tribunal 
in  question  is  such  a  tribunal.  No  doubt  the 
Legislature  was  Impelled  to  create  such  a 
tribunal  upon  important  considerations  af- 
fecting the  public  welfare.  The  officers  nam- 
ed are  Treasurer,  Auditor,  State  Superin- 
tendent of  Free  Schools,  Attorney  General, 
and  Judges  of  the  supreme  and  circuit  courts. 
The  public  good  requires  that  a  contest  for 
these  offices  shall  be  settled  finally,  without 
delay.  The  necessity  is  urgent  that  contests 
as  to  who  shall  adjudicate  the  questions  of 
life,  liberty,  and  property  within  the  state, 
and  as  to  who  shall  administer  the  affairs  of 
the  state,  shall  be  determined  at  the  earliest 
possible  moment,  and  shall  not  be  the  sub- 
ject of  tedious  and  protracted  litigation  in 
the  courts.  The  right  to  hold  the  offices 
named  should  not  long  be  in  Jeopardy.  A 
contest  as  to  the'  election  of  Governor  is  to  be 
determined  by  the  Legislature  without  re- 
view or  appeal.  It  appears  to  us  that  the 
Legislature  intended  the  same  finality  to  fol- 
low the  action  of  the  special  tribunal  author- 
ised by  section  15  of  chapter  6.  The  Leg- 
islature, in  order  to  relieve  itself  from  the 
burden  of  hearing  and  determining  contests 
as  to  the  election  of  the  officers  mentioned  in 
said  section  15,  and  in  order  to  relieve  the 
people  of  the  state  from  the  great  cost  of 
maintaining  a  Legislature  to  hear  and  deter- 
mine such  contests,  authorized,  by  said  sec- 


tion 15^  a  special  and  subordinate  legislative 
tribunal  to  act  in  its  stead  and  place. 

It  may  be  said  tliat  said  section  15  calls 
this  special  tribunal  a  court,  and  that  such 
tribunal  exercises  Judicial  functions,  and  la 
therefore  a  part  of  the  Judicial  power  of  the 
state.  The  reply  is  that  it  may  be  said  with 
equal  force  that  the  Legislature,  in  determin- 
ing a  contest  for  Governor,  exercises  Judicial 
functions;  and  that  a  circuit  court  exercises 
Judicial  functions  when  it  incorporates  a 
city,  town,  or  village.  Yet  the  circuit  court, 
when  so  acting,  is  held  in  Re  Town  of  Union 
Mines,  39  W.  Ya.  179,  19  8.  E.  398,  to  be 
but  a  subordinate  branch  or  tribunal  of  the 
Legislature,  not  of  the  Judicial  department, 
and  as  such  not  subject  to  the  appellate  Juris- 
diction of  the  Supreme  Court  of  Appeals. 
Judge  Dent,  in  delivering  the  opinion  of  the 
court  in  that  case,  quotes  with  approval  Ord. 
Const  Law,  344:  •'Under  the  tripartite  divi- 
sion of  the  powers  of  government,  it  becomes 
the  duty  of  the  Legislature  to  enact  laws, 
of  the  Judiciary  to  construe  them,  and  of  the 
executive  to  enforce  them;"  and  further  says: 
"While  this  U»  the  basic  principle  underlying 
the  separation  of  the  government  into  its 
departments,  it  has  been  found  to  be  wholly 
impracticable  to  make  such  separation  per- 
fect. On  the  contrary,  it  has  been  found 
necessary,  for  its  own  existence  and  the 
proper  discharge  of  its  functions,  that  the 
Legislature  should  exercise  both  Judicial  and 
executive  or  administrative  functions,  such 
as  are  entirely  distinct  from  a  legislative  or 
lawmaking  function,  strictly  speaking.  In 
the  enaction  of  every  law  the  Legislature  is 
called  upon  to  exercise  Judicial  functions,  and 
especially  is  this  true  in  granting  a  charter 
to  a  city,  town,  or  village;  for  there  must 
be  an  inquiry.  Judicial  in  its  nature,  aa  to 
whether  the  facts  Justify  the  enaction  of  the 
law."  See,  also,  Mackin  ▼.  County  Ot,  88 
W.  Ya.  338,  18  S.  E.  632.  In  the  case  of 
Summers  County  v.  Monroe  County,  43  W. 
Ya.  207,  27  S.  E.  307,  it  is  held  that  the  ac- 
tion of  the  circuit  court  in  appointing  com- 
missioners to  settle  lines  between  counties, 
under  the  statute,  is  legislative  or  adminis- 
trative. On  page  210  of  43  W.  Ya.,  page  308 
of  27  8.  B.,  Judge  Brannon,  delivering  the 
opinion  of  the  court,  says:  ''There  is  an- 
other reason  why  this  court  has  no  Jorisdic- 
tion,  and  that  is  that  the  action  of  the  cir- 
cuit court  in  this  matter  is  legislative,  or, 
rather,  administrative  of  a  legislative  power 
or  function,  not  Judicial  action,  because  the 
formation  of  counties  and  the  fixing  and  al- 
tering of  their  boundaries  is  purely  a  legisla- 
tive function.  The  Legislature  can  delegate 
that  power  to  subordinate  agencies.**  See,  al- 
so, Roby  V.  Sheppard,  42  W.  Ya.  286,  26  S.  B. 
278. 

Being  of  the  opinion  that  the  special  tri- 
bunal authorized  by  section  15,  c.  6,  of  the 
Code  of  1899,  is  a  subordinate  legislative 
tribunal,  the  writ  of  prohibition  must  be  re- 
fused. 
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ST.  JAMES  PARISH  v.  BAGLEY. 

(Sapreme  Court  of  North  Carolina.     May  16» 

1905.) 

CHAJUTABUI  TBUSTB— OONSTBUCTIOIf  OF  DEKD^ 

COBFORATIONB— CHTTBCH  WABDBNB 

AND   VESTBT. 

1.  Under  Code,  §  3665,  proyidinc  that  land 
transferred  to  religious  societies  shall  vest  in 
the  trustees  thereof,  etc.,  the  wardens  and  yes- 
try  of  a  parish  are  a  body  corporate,  with  ca- 
pacity to  talce  and  hold  the  legal  title  to  land 
for  purposes  consistent  with  the  creation  and 
existence  of  the  corporation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Religious  Societies,  fi  104.1 

2.  A  deed  to  the  wardens  and  vestry  of  a 
parish,  for  the  purpose  of  aiding  in  the  estab- 
lishment of  ft  charitable  institution,  and  for  a 

.consideration  of  $1,  which  deed  was  duly  prov- 
ed and  recorded,  passed  the  legal  title,  whether 
regarded  as  a  bargain  and  sale  sustained  by  a 
valuable  consideration,  or  as  a  feoffment  by 
virtue  of  Code,  §  1245,  providing  that  deeds 
proved  and  recorded  within  two  years  from 
their  execution  shall  pass  estates  without  livery 
of  seisin  or  other  ceremony. 

3.  A  deed  to  the  wardens  and  vestry  of  a 

{parish  for  the  purpose  of  "aiding  in  the  estab- 
ishment  of  a  home  for  indigent  widows  or 
orphans  or  in  the  promotion  of  any  other  chari- 
table or  religious  objects"  to  which  the  property 
might  be  appropriated  by  the  grantee  did  not 
create  a  trust  for  the  purposes  mentioned. 
Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Coart,  New  Hanover 
County;  O.  H.  Allen,  Judge. 

Controversy,  without  action,  between  the 
St  James  Parish  and  T.  P.  Bagley.  From 
a  Judgment  for  the  former,  the  latter  appeals. 
Affirmed. 

Controversy,  without  action,  under  sec- 
tion 567  of  the  Code.  The  plaintiff  Is  a  cor- 
poration— wardens  and  vestry  of  St  James 
Parish — organized  and  existing  under  the 
laws  of  North  Carolina,  with  full  power  to 
take,  hold,  and  dispose  of  real  and  personal 
property.  On  29th  March,  18C7,  Dr.  A.  J. 
De  Itosset  and  wife  executed  and  delivered 
to  the  plaintiff  a  deed  in  words  and  figures 
as  follows:  "This  indenture  made  this  twen- 
ty-ninth day  of  March  in  the  Year  of  Our 
Lard  One  Thousand  Eight  Hundred  and  six- 
ty-seven, between  Armand  J.  De  Rosset  and 
Eliza  J.,  his  wife,  of  the  City  of  Wilming- 
ton, State  of  North  Carolina,  of  the  first  part 
and  The  Vestry  and  Wardens  of  St.  James' 
Church,  In  the  Town  of  Wilmington,  of  the 
second  part:  Witnesseth,  that  the  said  par- 
ties of  the  first  part  for  the  purpose  of  aid- 
ing in  the  establishment  of  a  Home  for  In- 
digent Widows  or  Orphans,  or  in  the  promo- 
tion of  any  other  charitable  or  religious  ob- 
jects to  which  the  property  hereinafter  con- 
veyed may  be  appropriated  by  the  said  par- 
ties of  the  second  part  and  in  further  con- 
sideration of  One  Dollar  to  whom  in  hand 
paid  by  the  parties  of  the  second  part,  the 
receipt  whereof  is  hereby  acknowledged, 
have  granted,  bargained  and  sold,  and  do 
by  these  presents  grant,  bargain  and  sell 
to  the  said  parties  of  the  second  part  their 
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successors  and  assigns  all  those  lots  or  par- 
cels of  land  situate  In  the  City  of  Wilming- 
ton aforesaid  between  Orange  and  Ann 
Streets  and  Eighth  and  Ninth  Streets,  being 
the  whole  of  block  133,  according  to  the 
plan  of  the  town  of  Wilmington,  surveyed 
and  prepared  by  L.  0.  Turner  in  185d,  to- 
gether with  all  and  singular  the  improve- 
ments, privileges  and  appurtenances  to  the 
same  belonging  or  in  any  way  appertaining. 
To  have  and  to  bold  the  said  described  lots 
or  parcels  of  land  to  the  said  parties  of  the 
second  part  and  their  successors  and  assigns 
forever.  In  witness  whereof  the  said  par- 
ties of  the  first  part  have  hereunto  set  their 
hands  and  seals  the  day  and  year  above  writ- 
ten." Said  deed  was  duly  proved  and  re- 
corded on  May  10,  1867,  in  the  office  of  the 
register  of  deeds  of  New  Hanover  county. 
It  being  suggested  that  the  probate  was 
informal,  it  was  again  submitted  to  probate 
on  March  10,  1895,  and  again  recorded  in 
said  county.  Upon  the  execution  of  said 
deed,  plaintiff  corporation  took  possession 
of  the  said  property,  and  used  it  for  a  con- 
siderable time  for  charitable  purposes,  hav- 
ing thereon  a  building  which  was  used  as  a 
home  for  elderly  women;  and  a  school  was 
conducted  in  connection  therewith  mitil  the 
5th  of  April,  1896,  when  the  buildings  were 
destroyed  by  fire  and  the  plaintiff  was  una- 
ble to  replace  them.  For  the  last  several 
years  it  has  been  inconvenient  and  impracti- 
cable for  the  plaintiff  to  use  it  for  any  pur- 
pose. The  land  is  now  vacant  unused,  and 
of  little  value  to  plaintiff.  Since  the  execu- 
tion of  said  deed  the  plaintiff  has  had  con- 
tinuous, open,  actual,  and  adverse  posses- 
sion of  the  said  land,  claiming  it  as  its  own, 
against  all  parties.  Some  years  ago,  and 
subsequent  to  the  burning  of  the  buildings 
situated  on  said  land,  some  question  was 
made  as  to  whether  the  plaintiff  had  a  title 
in  fee  absolute,  with  the  power  to  dispose 
of  the  property,  or  any  portion  thereof. 
The  matter  being  brought  to  the  attention  of 
Dr.  De  Rosset,  the  grantor  of  said  deed,  he 
wrote  to  the  Rev.  Dr.  Strange,  the  rector 
of  the  parish,  a  letter,  a  portion  of  which  is 
as  follows:  "Wilmington,  N.  C,  March  22, 
1895.  •  ♦  •  As  the  donor  of  the  prop- 
erty 'St  James  Home,*  I  have  nothing  to  say 
except  that  it  is  absolutely  the  property  of 
the  Vestry,  and  may  be  disposed  of  as  they 
think  proper,  without  regard  to  any  trust, 
real  or  implied,  which  any  one  may  think 
is  binding  upon  the  vestry  in  considering  the 
propriety  or  advisability  of  alienating  the 
whole  or  any  part  of  it."  At  a  meeting  of 
the  wardens  and  vestry  of  St  James*  Parish 
held  on  the  14th  March,  1905,  the  following 
resolution  was  passed:  "Resolved  that  the 
sale  of  the  property  lying  between  Orange 
and  Ann  Streets  and  8th  and  9th  Streets, 
It  being  known  as  Block  133,  according  to 
the  plan  of  the  City  of  Wilmington,  to  Thos. 
P.  Bagley,  for  the  sum  of  $12,000  be  con- 
firmed, and  it  is  ordered  that  the  deed  for 
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said  property  be  made;  that  the  corporate 
seal  be  attached  thereto  by  Thomas  D. 
Meares,  Senior  Warden,  and  that  the  said 
deed  be  signed  by  Thomas  D.  Meares,  Senior 
Warden,  J.  Victor  Grainger,  Jnnior  Warden 
and  Wm.  L.  De  Rosset,  member  of  the  cor- 
poration." The  wardens  and  vestry  of  St. 
James*  Parish,  the  plaintiff,  have  constituted 
and  established  a  trust  fund,  of  which  the 
proceeds  of  the  sale  of  the  aforesaid  property 
is  to  constitute  a  large  portion,  for  charitable 
and  religious  objects,  in  connection  with 
St  James  Parish,  and  at  a  meeting  held  on 
the  9th  March  passed  the  following  resolu- 
tion: "Moved  by  Mr.  Calder  that  the  net 
proceeds,  together  with  the  amount  now 
standing  to  the  credit  of  'St.  James*  Home 
Fund,'  be  placed  to  a  fund  to  be  designated 
as  the  'A'rmand  J.  De  Rosset  Memorial  Fund' 
which,  with  the  income  derived  from  the 
same,  is  to  be  used  for  the  promotion  of 
charitable  and  religious  objects.  Carried." 
It  is  further  agreed  between  the  parties 
hereto  that  if  the  plaintiff  has  and  can  con- 
vey to  the  defendant  a  good  and  indefeasi- 
ble title,  free  from  all  trusts  and  equities, 
judgment  is  to  be  entered,  compelling  a 
specific  performance  of  the  contract  by  the 
defendant,  and  requiring  him  to  pay  the 
purchase  price,  upon  the  execution  by  the 
plaintiff  of  a  proper  deed  to  him,  and  for 
costs  of  the  action;  but  if  the  plaintiff  holds 
the  property  in  trust,  and  cannot  convey 
a  good  title,  then  judgment  is  to  be  entered 
against  the  plaintiff  for  costs  of  the  action. 
Attached  to  the  facts  agreed  is  the  affidavit 
in  accordance  with  the  provisions  of  the 
Code. 

The  controversy  having  been  submitted  to 
Judge  Allen,  the  following  judgment  was 
rendered:  "It  is  adjudged  that  the  deed  from 
Dr.  A.  J.  De  Rosset  and  wife,  dated  29th  day 
of  March,  1867,  conveyed  to  the  plaintiff  a 
good  and  Indefeasible  title  in  fee,  free  from 
all  trusts  and  equities,  and  the  plaintiff 
now  has  and  is  able  to  convey  an  absolute 
and  indefeasible  title  to  the  defendant  for 
the  following  described  property.  ♦  ♦  ♦ 
And  it  is  further  adjudged  that  the  contract 
of  purchase  of  said  property  by  the  defend- 
ant from  the  plaintiff  be  specifically  perform- 
ed, and  that  the  plaintiff  tender  to  the  de- 
fendant a  good  and  sufficient  conveyance  In 
fee  of  said  property.  And  it  Is  further  ad- 
judged that  the  defendant  pay  to  the  plain- 
tiff or  its  attorneys  the  sum  of  $12,000 
with  interest  thereon  from  the  18th  day  of 
March,  1905,  the  purchase  money  named  in 
the  contract  herein  set  forth,  and  the  costs 
of  action."  From  this  judgment,  defendant 
appealed. 

W.  B.  McKoy,  for  appellant  Rountree 
ft  Carr,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts). 
There  can  be  no  doubt  that  the  grantee  is  a 
corporate  body,  with  capacity  to  take  and 
bold  the  legal  title,  for  purposes  consistent 


with  its  creation  and  existence,  of  the  land 
conveyed  by  Dr.  De  Rosset  Code,  I  3665; 
Lord  V.  Hardle,  82  N.  C.  241,  33  Am.  Rep. 
682.  It  is  equally  clear  that  the  legal  title 
to  the  land  passed  to  and  vested  In  the  plain- 
tiff corporation  by  virtue  of  the  deed  of 
March  29,  1867.  Whether  the  deed  operates 
as  a  bargain  and  sale  sustained  by  a  valuable 
consideration,  or  as  a  feoffment  by  virtue 
of  our  registration  laws  (Code,  S  1245),  it  Is 
effectual  to  pass  the  legal  title  to  the  plain- 
tiff. Hogan  V.  Strayhorn,  65  N.  C.  279; 
Ivey  V.  Cranberry,  66  N.  G.  223;  Morris  v, 
Pearson,  79  N.  (X  253,  28  Am.  Rep.  315.  Cer- 
tainly there  is  nothing  in  the  deed  to  iodi- 
cate  a  purpose  on  the  part  of  the  grantor  to 
retain  any  right,  title,  or  interest  in  or  con- 
trol over  the  land  or  the  uses  to  which  it. 
should  be  put  It  is  suggested  that  the  lan- 
guage expressing  the  purpose  which  moved 
the  grantor  to  convey  the  property  should  be 
interpreted  as  the  declaration  of  a  trust  tor 
the  objects  referred  to  as  appealing  to  his 
generosity.  It  Is  further  suggested  that 
these  purposes  are  so  indefinite  that  they  are 
incapable  of  enforcement,  and  that  a  result- 
ing  trust  is  raised,  whereby  the  plaintiff 
holds  the  legal  title  in  trust  for  the  grantor 
or  his  heirs.  The  successful  maintenance  of 
this  conclusion  so  contrary  to  the  benevolent 
purpose  of  the  grantor  is  dependent  upon 
the  truth  of  the  proposition  that  a  trust  is 
declared  and  impressed  upon  the  legal  title. 
It  must  be  conceded  that  it  is  not  necessary 
for  the  valid  declaration  of  a  trust  that  any 
peculiar  language  be  used.  Bisphaih,  Eq.  71. 
When  it  is  doubtful  whether  language  in  the 
grant  operates  as  the  declaration  of  trust 
the  court  will  examine  the  entire  deed,  the 
relation  of  the  parties,  etc,  to  enable  it  to 
gather  the  intention  of  the  grantor.  **The 
effect  of  a  deed  must  depend  upon  the  effect 
of  the  language  used.  A  grantor  can  impose 
conditions,  and  can  make  the  title  conveyed 
dependent  upon  their  performance.  But  if 
he  does  not  make  any  condition;  but  simply 
expresses  the  motive  which  induces  him  to 
execute  the  deed,  the  legal  effect  of  the 
granting  words  cannot  be  controlled  by  the 
language  indicating  the  grantor's  motive."  2 
Devlin  on  Deeds,  $  838;  Mauzy  v.  Mauzy, 
79  Va.  537.  Formerly  the  rule  in  England 
was  that  whenever  property  was  given, 
coupled  with  expressions  of  request,  hope,  de- 
sire, or  recommendation  that  the  person  to 
whom  it  is  given  will  use  or  dispose  of  the 
same  for  the  benefit  of  another,  the  donee 
will  be  considered  a  trustee  for  the  purpose 
indicated  by  the  donor.  Such  expressions 
were  regarded  as  prima  fade  imperative. 
"But  within  the  last  few  years  the  doctrine 
has  changed,  and  the  English  rule  is  now  that 
precatory  words  are  not  to  be  regarded  as 
imperative  unless  it  is  plain  from  the  con- 
text that  the  testator  so  intended  them.  Pri- 
ma facie,  a  mere  request,  or  an  expression  of 
hope  or  confidence  or  expectation,  does  not  im- 
port a  command."    Bispham,  Eq.  (Gth  EkL)  lit. 
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Mr.  Pomeroy  says:  ''Judges  bave  for  some 
time  shown  a  disposition  against  tbe  doctrine 
of  precatory  trusts,  and  a  strong  tendency  to 
restrict  its  operation  within  reasonable  and 
somewhat  narrow  bounds.  Many  x>f  the  ear- 
lier decisions  would  not  be  followed  at  the 
present  day.  The  courts  of  this  country  have 
generally  adopted  the  doctrine  substantially 
aa  settled  in  England,  although  with  some 
caution  and  reserve,  and  they  all  exhibit  the 
modem  tendency  to  limit  rather  than  en- 
large its  scope.  ^  •  ^  Whether  or  not  a 
trust  has  been  created  in  any  particular  case 
Ib  entirely  a  question  of  interpretation  and 
consti*uction.  The  intention  must  be  sought 
for  not  only  in  the  precatory  words  them- 
selves, but  also  in  the  terms  and  qualifications 
of  the  gift,  the  powers  of  disposition  and 
enjoyment  conferred  upon  the  first^  taker, 
the  nature  of  the  property,  the  description 
of  the  supposed  beneficiaries,  and  all  the  other 
context"  2  Pomeroy,  Eq.  1015,  1016.  In 
Lamb  v.  Eames,  6  Gh.  App.  Gases,  596, 
James,  It.  J.,  speaking  of  an  attempt  to 
impress  a  trust  upon  the  title  to  property 
given  by  a  man  to  his  wife,  said:  "I  am  sat- 
isfied that  no  such  trust  was  intended,  and 
that  it  would  be  a  violation  of  the  clearest 
and  plainest  wishes  of  the  testator  if  we 
decided  otherwise."  In  re  Adams  and  the 
Kensington  Vestry,  L.  R.  (1884)  Gh.  Div.  394, 
Gotton,  L.  J.,  said:  "I  have  no  hesitation  in 
saying  myself  that  some  of  the  older  au- 
thorities went  a  great  deal  too  far  in  hold- 
ing that  some  particular  words  appearing 
in  a  will  were  sufficient  to  create  a  trust 
*  *  *  Having  regard  to  the  later  decisions, 
we  must  not  extend  the  old  cases  in  any  way 
or  rely  upon  the  mere  use  of  the  particular 
words,  but,  considering  all  the  words  which 
are  used,  we  have  to  see  what  is  their  true 
effect,  and  what  was  the  intention  of  the  tes- 
tator, as  expressed  in  his  will."  Llndley,  L. 
J.,  in  the  same  case,  said:  "I  am  very 
glad  to  see  that  the  current  is  changed,  and 
that  beneficiaries  are  not  to  be  made  trus- 
tees unless  intended  to  be  so  by  the  testa- 
tor." The  same  learned  Judge,  in  In  re 
Hamilton  v.  Hamilton,  2  L.  R.  Gh.  Div. 
(1895),  after  reviewing  the  cases,  expressly 
approve^  what  is  said  in  In  re  Adams,  supra, 
and  says:  *'I  say  in  this  case  we  are  bound 
to  see  that  the  beneficiaries  are  not  made 
trustees  unless  intended  to  be  made  so  by 
the  testator.  •  ♦  ♦  You  must  take  the 
will  which  you  have  to  construe,  and  see 
what  It  means ;  and,  If  you  come  to  the  con- 
clusion that  no  trust  was  intended,  you  say 
80,  although  previous  judges  have  said  the 
contrary  on  some  wills  more  or  less  similar 
to  the  one  which  you  have  to  construe.'* 
In  Hill  V.  Hill,  1  L.  R.  (1897)  Q.  B»  Div.  483, 
the  authorities  are  again  reviewed,  and  those 
cited  approved,  when  Ghitty,  L.  J.,  said:  "In 
the  case  before  us  the  word  'trust*  does  not 
occur.  A  trust  may  undoubtedly  be  created 
by  any  apt  words,  but  the  circumstances  that 
the  well-understood  and  obvious  term  *  trust' 


is  not  used  seems  to  me  to  be  worthy  of  some 
consideration  when  the  question  is  whether 
a  trust  is  or  is  not  intended  to  be  created. 
Now,  it  Is  incumbent  on  those  who  claim 
that  there  \B  a  trust,  whether  created  by 
precatory  words  or  otherwise,  to  point  out 
with  reasonable  certainty  who  are  the  ob- 
jects of  the  trust  These  objects  must  be  as- 
certained from  the  words  used,  construed 
reasonably." 

We  have  cited  at  some  length  the  opinions 
of  the  learned  English  Judges  to  show  the 
uniform  current  of  thought  upon  the  subject. 
The  English  and  American  cases  are  review- 
ed by  Mr.  Justice  Matthews  in  Golton  t. 
Golton,  127  U.  S.  300,  8  Sup.  Ct  1164,  32  L. 
Ed.  138,  in  which  he  adopts  the  rule  as  gen- 
erally followed  in  the  several  states,  stated 
by  Gray,  G.  J.,  in  Hess  v.  Singler,  114  Mass. 
56:  "It  is  a  settled  doctrine  of  courts  of 
chancery  that  a  devise  or  bequest  to  one 
person,  accompanied  by  words  expressing  a 
wish,  entreaty,  or  recommendation  that  he 
will  apply  it  to  the  benefit  of  others,  may  be 
held  to  create  a  trust,  If  the  subject  and 
object  are  sufficiently  certain.  Some  of  the 
earlier  EInglish  cases  had  a  tendency  to  give 
to  this  doctrine  the  weight  of  an  arbitrary 
rule  of  construction.  But  by  the  later  cases 
in  this  and  in  all  other  cases  of  the  interpre- 
tation of  wills  the  intention  of  the  testator, 
as  gathered  from  the  whole  will,  controls 
the  court.  In  order  to  create  a  trust,  it  must 
appear  that  the  words  were  intended  by  the 
testator  to  be  imperative;  and,  when  the 
property  is  given  absolutely  and  without  re- 
striction, a  trust  is  not  to  be  lightly  Im- 
posed, upon  mere  words  of  recommendation 
and  confidence."  Bigelow,  G.  J.,  in  Warner 
V.  Bates,  98  Mass.  274,  says  "that  to  cre- 
ate a  trust  it  must  clearly  appear  that  the 
testator  intended  to  govern  or  control  the 
conduct  of  tbe  party  to  whom  the  language 
of  the  will  is  addressed,  and  did  not  design 
it  as  an  expression  or  indication  of  that 
which  the  testator  thought  would  be  a  rea- 
sonable exercise  of  a  discretion  which  he 
intended  to  repose  in  the  legatee  or  devisee." 
"The  question  in  all  cases  Is  whether  a 
trust  was  or  was  not  intended  to  be  cre- 
ated, or,  in  other  words,  whether  the  testa- 
tor designed  to  leave  the  application  or  non- 
application  of  the  subject-matter  of  the  be- 
quest to  the  designated  object  entirely  to  the 
discretion  of  the  donee,  or  whether  his  mean- 
ing was  that  his  language  should  be  deemed 
imperative,  and  that  such  discretion  should 
be  excluded.  This  is  usually  considered  by 
the  best  authorities  to  depend  upon  three 
things:  First  upon  the  general  terms  of  the 
will;  second,  upon  the  certainty  of  the  object 
and,  third,  upon  the  certainty  of  the  subject 
•  ♦  ♦  The  determination  of  the  question 
whether  or  not  discretion  has  been  excluded 
often  depends  upon  the  degree  of  certainty 
with  which  the  objects  of  the  supposed 
bounty  are  pointed  out  If,  for  example, 
a  gift  is  bestowed,  coupled  with  a  sugges- 
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tion  or  recommendation  that  It  be  applied 
by  the  donee  to  objects  which  are  vaguely 
and  imperfectly  described,  this  vagueness 
will  be  regarded  by  the  court  as  tending  to 
show  that  the  application  or  nonapplicatlon 
of  the  gift  was  to  be  left  to  the  option  of 
the  donee.  •  •  •  There  is,  however,  this 
difference  between  trusts  created  by  tech- 
nical words  and  those  raised*  by  expressions 
of  recommendation  and  request:  In  the  for- 
mer, if  the  trust  fails  for  want  of  certainty 
in  the  objects,  the  trustee  will  not  hold  bene- 
ficially, but  there  will  be  a  resulting  trust 
in  favor  of  the  donor  or  his  estate;  in  the 
latter  this  uncertainty  will  in  many  instan- 
ces take  away  entirely  from  the  gift  its 
fiduciary  character,  and  cause  it  to  vest 
beneficially  in  the  donee.  In  the  one  case 
a  trust  Is  created,  but  fails  for  want  of  cer^ 
tainty  in  its  objects;  in  the  other  the  want 
of  certainty  is  evidence  to  show  that  the 
donor  never  intended  to  create  a  trust" 
Bispham,  74,  75.  In  Morice  v.  Bishop  of 
Durham,  10  Ves.  636,  the  Lord  Chancellor 
said:  "If  neither  the  object  nor  the  subject 
are  certain,  then  the  recommendation  or' 
request  does  not  create  a  trust,  for,  of  neces- 
sity, the  alleged  trustee  is  to  execute  the 
deed;  and,  the  property  being  so  uncertain 
and  indefinite,  it  may  be  conceived  the  tes- 
tator meant  to  leave  it  entirely  to  the  will 
and  pleasure  of  the  legatee  whether  he  would 
take  upon  himself  that  which  is  technically 
called  a  trust."  'It  seems  clear  that,  when 
the  expression  or  desire  in  the  will  is  ever 
so  strong,  it  will  not  be  construed  to  create 
a  trust  for  others,  when  the  will  contains  an 
expression  that  the  devisee  is  nevertheless 
to  be  free  to  act  in  his  own  discretion." 
Redf.  on  Wills,  418;  Giles  v.  Anslow,  128  111. 
187,  21  N.  BL  225.  Pi:of.  Pomeroy  states  the 
rule:  "In  order  that  a  trust  may  arise  from 
the  use  of  precatory  words,  the  court  must 
be  satisfied  from  the  words  themselves,  tak- 
en in  connection  with  all  the  other  terms  in 
the  disposition,  that  the  testator's  intention 
to  create  an  express  trust  was  as  full,  com- 
plete, settled,  and  sure  as  though  he  had  giv- 
en the  property  to  hold  upon  a  trust  declared 
in  express  terms  in  the  ordinary  manner." 
Pom.  Eq.  1016;  Stead  v.  Mellor,  L.  R.  5 
Chan.  Div.  225;  Bryan  v.  Milby,  6  Del.  Ch. 
208,  24  Atl.  333.  13  L.  R.  A.  563;  Harrison  v. 
Harrison's  Adm'x,  2  Grat  1,  44  Am.  Dec. 
365;  Post  V.  Moore  (N.  Y.)  73  N.  B.  482. 
We  have  given  the  question  a  thorough  ex- 
amination, because  we  find  no  case  in  our 
Reports  in  which  it  has  been  discussed,  and 
it  is  of  much  importance  to  the  parties  in 
this  action  that  our  opinion  be  sustained  by 
the  best-considered  modern  authorities.  The 
amount  to  be  paid  for  the  property  is  con- 
siderable, and  it  is  stated  in  the  case  that  its 
value  consists  in  the  fact  that  it  may  be 
divided  into  town  lots.  It  would  be  unfortu- 
nate if  any  cloud  shall  hang  over  the  title 
when  it  becomes  the  home  of  persons  who 
may   purchase   and   Improve  it.    With   the 


aid  of  the  general  principles  which  we  find 
uniformly  adopted  for  ascertaining  the  inten- 
tion of  the  donor,  we  entertain  no  doubt  that 
it  was  the  intention  of  Dr.  De  Rosset  to 
convey  thd  property  to  the  vestry  and 
wardens  of  St  James  Parish  and  their  suc- 
cessors, with  full  confidence  that  they  would 
use  it  or  dispose  of  it  and  use  the  proceeds 
for  the  benevolent  and  pious  purposes  wliicli 
moved  him  to  make  the  donation.  We  may 
take  notice  of  the  fact  that  Dr.  De  Rosset 
was  a  gentleman  of  more  than  ordinary  in- 
telligence, and  we  may  see  from  the  lan- 
guage used  that  he  was  deeply  interested  in 
the  welfare  of  the  parish,  and  the  purpose 
for  which  it  existed.  He  evidently  knew 
how  to  use  language  declaring  a  trust  The 
order  in  which  the  language  expressing  bis 
motive  «or  purpose  in  making  the  deed  is 
found — in  the  recital,  rather  than  following 
the  habendum,  where  declarations  of  trust 
are  almost  uniformly  found — indicates  that 
it  was  his  puri>ose  to  avoid  expressing  a 
trust;  preferring,  rather,  to  leave  the  man- 
ner of  disposing  and  using  the  property  to 
the  discretion  of  those  in  whom  he  reposed 
confidence.  We  also  note  that  Mr.  Wright 
an  eminent  and  learned  member  of  the  bar, 
is  a  witness  to  the  deed.  We  may  reason- 
ably infer  that  he  either  wrote  or  was  con- 
sulted in  regard  to  the  deed.  The  fact  that 
no  trust  is  declared  is  convincing  proof,  in 
the  light  of  the  other  circumstances  stated, 
that  none  was  intended.  He  doubtless  knew 
that  the  property  was  of  value  in  "aid"  of 
the  objects  in  which  he  felt  an  interest  and 
that  the  extent  of  its  value  in  those  respects 
depended  largely  upon  giving  to  the  vestry 
and  wardens  an  unlimited  discretion.  The 
letter  to  Dr.  Strange  shows  his  deep  interest 
in  the  welfare  of  the  parish.  It  would  be 
doing  violence  to  all  rulesf  of  interpretation 
to  find  in  the  language  used  an  intention  to 
create  an  express  trust,  which  by  reason  of 
its  uncertainty  would  be  void,  thereby  de- 
feating the  will  and  intention  of  the  donor. 
The  very  uhcertainty  of  the  terms  used, 
which  it  is  said  furnish  evidence  of  a  purpose 
not  to  create  a  trust  would  thus  be  relied 
upon  to  destroy  the  purpose,  and  place  the 
donor  in  the  singular  position  of  declaring  a 
purpose,  and,  in  attempting  to  effectuate  it 
destroying  the  power  of  the  donee  to  do  so  by 
creating  a  resulting  trust  for  himself.  By 
all  of  the  canons  of  construction  and  the 
rules  laid  down  by  the  courts  for  ascertain- 
ing the  intention  of  the  donor,  we  are  brought 
to  the  conclusion  that  no  trust  is  created  by 
the  language  in  this  deed.  In  saying  that 
no  trust  is  created,  we,  of  course,  mean 
no  other  trilst  than  is  imposed  upon  all 
property  held  by  the  trustees  or  official  body 
representing  a  religious  society,  pursuant 
to  the  provisions  of  section  3665  of  the  Code. 
The  plaintiff  held  the  property  for  the  use  of 
the  congregation  consisting  of  the  members 
of  the  church  organized  at  St.  James  Parish, 
with  the  right  and  power  to  appropriate  It  to 
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such  OSes  and  purposes  as  the  said  congrega' 
tlon,  acting  through  its  organized  agencies, 
may  direct.  There  is  no  suggestion  that  the 
disposition  of  the  property,  or  the  use  to 
which  the  proceeds  are  to  be  put,  is  in  any 
manner  inconsistent  with  the  provisions  of 
the  statute  or  the  wishes  of  the  congregation. 
On  the  contrary,  it  appears  that  the  plaintiff 
is  acting  In  strict  accordance  with  the  wishes 
of  the  donor  in  the  establishment  of  a 
trust  for  charitable  and  religious  objects  in 
connection  with  St.  James  Parish.  While 
the  letter  of  Dr.  De  Rosset  to  the  rector 
of  the  parish  Is  set  out  in  the  case  agreed, 
and  fully  sustains  the  constmctlon  which 
we  have  given  the  deed,  we  have  not  called 
It  in  aid  of  our  conclusion.  The  cases  which 
we  have  found  in  our  Investigation  ^n- 
erally  arose  upon  the  construction  of  wills. 
We  see  no  reason  why,  in  the  interpretation 
of  language  in  a  deed,  the  same  rules  of  con- 
Btmction  should  not  apply.  We,  of  course, 
recognize  the  fact  that  more  latitude  is  taken 
by  courts  in  construing  wills  than  deeds, 
but  in  both  the  purpose  Is  the  same — to  as- 
certain and  effectuate  the  Intention  of  the 
testator.  While  the  language  used  by  the 
donor  is  not,  strictly  speaking,  precatory, 
but  rather  expressive  of  motive,  the  same 
interpretation  should  be  given  It  The  real 
test  is  whether  the  language  is  imperative, 
or  leaves  the  use  and  disposition  of  the 
lyroperty  to  the  discretion  of  the  donee.  We 
note  also  that  the  heirs,  or,  if  he  left  a  will, 
the  devisees,  of  Dr.  De  Rosset,  are  not  par- 
ties to  this  controversy.  We  have  no  doubt 
that  the  plaintiff  and  defendant  may,  without 
joining  any  other  parties,  submit  the  contro- 
versy, by  complying  as  they  have  done  wiiHi 
the  provisions  of  the  Code,  and  that  they 
will  be  bound  by  the  judgment.  It  Is  advisa- 
ble, however,  that  in  cases  involving  the  title 
to  real  property  all  persons  having  or  who 
may  have  an  interest  in  the  subject-matter 
be  brought  in,  so  that  the  title  may  be 
quieted.  We  may  not  refuse  to  decide  a  con- 
troversy, when  properly  presented,  because 
of  the  failure  to  make  such  parties. 

We  conclude  that  the  judgment  of  his 
honor  was  correct 

We  have  refrained  from  discussing  the  ef- 
fect of  the  language  nsed  in  the  deed  which 
It  is  supposed  creates  an  express  trust,  or 
expressing  any  opinion  as  to  its  validity,  if 
construed  into  a  declaration  of  trust  for  the 
manifest  reasons  set  forth  in  the  opinion, 
To  prevent  any  possible  misconception,  we 
desire  to  say  that  wef  do  not  concur  in  the 
suggestion  that  the  language,  if  so  construed, 
would  not  be  valid  as  the  declaration  of  an 
enforceable  trust  One  of  the  elements  of  a 
religious  or  charitable  trust  Is  its  uncertain- 
ty. The  courts  have  endeavored  to  sustain 
and  give  effect  to  the  intention  of  the  donors 
in  such  eases,  and  prevent  a  failure  of  their 
benevolent  purposes.  The  case  of  Tilden  v. 
Oreen,  130  N.  Y.  29,  28  N.  B.  880,  14  L.  R. 
A.  33,  27  Am.  St  Rep.  487,  was  decided  by  a 


f  divided  court;  three  of  the  seven  judges 
joining  in  a  very  strong  dissenting  opinion. 
The  opinion  of  the  majority  has  been  criti- 
cised, and  the  Legislature  of  New  York  has 
since  passed  a  statute  to  prevent  a  failure  of 
a  trust  so  declared.  We  simply  decide  that 
there  is  no  declaration  of  trust  in  the  deed 
made  by  Dr.  De  Rosset  to  the  plaintiff;  that 
the  language  sought  to  be  construed  into  a 
trust  is  expressive  only  of  hi«  motive  and 
purpose  in  conveying  the  property  to  the 
plaintiff,  and,  in  our  opinion,  expressly  ex- 
cludes the  idea  of  attaching  a  trust  thereto. 
There  Is  no  error. 

WALKER,  J.,  did  not  sit 

CLARK,  O.  J.  (dissenting).  The  defend- 
ant declines  to  take  the  deed  and  pay  ^12,000 
purchase  money,  alleging  a  defect  of  power 
in  the  plaintiff  to  execute  a  good  title.  The 
burden  is  on  the  plaintiff  to  show  that  it 
can,  and  It  is  not  relieved  of  that  burden  be- 
cause this  Is  a  ^'controversy  submitted  with- 
out action."    McKethan  v.  Ray,  71  N.  0.  165. 

The  conveyance  from  the  late  Dr.  A.  J. 
De  Rosset  and  v^fe  to  the  plaintiff  states 
that  the  parties  of  the  first  part,  "for  the  pur- 
pose of  aiding  in  the  establishment  of  a 
Home  for  Indigent  Widows  and  Orphans,  or 
in  the  promotion  of  any  other  charitable  or 
religious  objects  to  which  the  property  here- 
inafter conveyed  may  be  appropriated, 
•  •  •••  execute  the  conveyance  to  the  trus- 
tees of  St  James'  Parish.  This  is  not  the 
expression  of  a  motive,  but  of  the  purposes — 
the  uses — to  which  the  property  "may  be 
appropriated,"  and,  besides,  is  not  merely  a 
specific  purpose,  but  a  consideration  and  ob- 
ject of  the  deed.  The  doctrine  of  cy  pres 
does  not  prevail  in  this  state,  and  the  trus- 
tees must  carry  out  the  trust  If  they  do 
not  or  if  the  above  trust  "In  the  promotion 
of  any  other  charitable  or  religious  objects" 
is  so  vague  and  uncertain  that  a  court  caa- 
not  decree  the  specific  performance  of  such 
trust  then  there  is  a  resulting  trust  in  favor 
of  the  grantors,  or,  since  they  are  dead,  in 
favor  of  their  heirs  at  law  or  devisees.  It 
affirmatively  appears  that  the  property  for 
years  past  has  not  been  used  for  a  "Home  for 
Indigent  Widows  and  Orphan^,"  and  the  pro- 
ceeds of  its  sale,  if  collected,  are  to  be  used 
"for  the  promotion  of  charitable  and  reli- 
gious objects." 

The  heirs  at  law  or  devisees  of  the  gran- 
tors are  not  parties  to  this  proceeding,  and 
cannot  be  bound  by  any  decree  herein;  and, 
as  the  defendant  contends  that  upon  the  rec- 
ord it  cannot  be  adjudged  that  the  plaintiffs 
can  make  him  an  indefeasible  title,  he  ought 
not  to  be  compelled  by  the  court  to  pay 
down  $12,000,  when,  if  the  defendant's  con- 
tention as  to  the  construction  is  correct,  the 
parties  entitled  to  the  property  are  not  par- 
ties to  this  action.  The  cause  should  be  re- 
manded, that  proper  parties  may  be  made. 
The  defendant  in  his  brief,  relies  upon  Me- 
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Ketban  ▼.  Ray,  supra,  which  holds  that 
upon  a  case  agreed  the  court  is  not  author- 
ized to  pass  upon  the  validity  of  a  title  with- 
out mailing  the  heirs  at  law  and  devisees 
parties  to  the  action,  and  that  an  action  sub- 
mitted without  controversy  has  no  other  or 
further  effect  than  to  dispense  with  sum- 
mons and  pleadings. 

Until  the  heirs  at  law  and  devisees  are 
made  parties,  it  can  serve  no  purpose  to  dis- 
cuss the  language  of  this  deed.  In  Flnlay- 
son  V.  Klrby,  121  N.  O.  106,  28  S.  E.  135,  this 
court,  ex  mero  motu,  remanded  the. case,  that 
additional  parties  should  be  made;  saying 
that  it  would  be  useless  to  pass  upon  the 
matters  of  law  *'until  all  interested  persons 
have  had  an  opportunity  to  be  heard."  It, 
however,  has  been  held  in  many  cases  In 
this  state,  some  of  which  are  cited  in  Keith 
V.  Scales,  124  N.  0.  (relied  on  by  defendant) 
at  pages  515,  516,  32  S.  E.  809,  that  such  a 
trust  as  is  herein  stated  is  void  for  uncer- 
tainty, as,  among  others,  Holland  v.  Peck, 
37  N.  0.  255,  where  the  property  was  given 
"to  be  disposed  of  by  the  Conference,  as 
they  shall  in  their  Godly  wisdom  Judge  to  be 
most  expedient  or  beneficial  for  the  Increase 
and  prosperity  of  the  Gospel."  This  was 
held  too  indefinite  to  be  executed.  But  it 
was  far  more  definite  than  the  words  here 
used,  *'or  in  the  promotion  of  any  charitable 
or  religious  objects."  Besides  other  cases 
cited  in  Keith  v.  Scales,  the  whole  matter 
is  so  fully  and  thoroughly  discussed  in  the 
famous  Tllden  Will  Case  (Tllden  v.  Green, 
130  N.  Y.  29,  28  N.  B.  880,  14  L.  R.  A.  33. 
27  Am.  St.  Rep.  487)  that  it  Is  unnecessary 
now  to  cite  others,  specially  as  our  decision 
cannot  possibly  guaranty  the  defendant  a 
good  title,  in  the  absence  of  all  the  parties 
really  in  interest  The  defendant  is  not  seek- 
ing protection  against  the  plaintiffs.  Their 
deed  would  be  an  estoppel  upon  them.  He 
wishes  a  decree  that  would  give  him  a  good 
.title  against  the  heirs  at  law  and  devisors 
of  their  grantor.  In  Tllden  v.  Green,  130  N. 
Y.  29,  28  N.  E.  880,  14  L.  R.  A.  33,  27  Am. 
St  Rep.  487,  the  purpose  expressed  was  that 
If,  as  here,  the  first  purpose  named  was  nojt 
executed,  the  trustees  were  authorized  to 
apply  the  fund  "to  such  charitable  educa- 
tional purposes"  as  they  might  deem  "most 
widely  and  substantially  beneficial  to  man- 
kind." It  was  held  that  the  whole  gift  was 
uncertain  and  Invalid  because  not  enforce- 
able at  the  suit  of  any  beneficiary.  This 
cause  attracted  universal  attention  from  the 
profession  and  the  public,  being  the  construc- 
tion of  the  will  of  Samuel  J.  Tllden,  who  had 
been  an  eminent  lawyer  and  candidate  for 
the  presidency;  the  amount  involved  was 
very  large;  the  decision  was  by  one  of  the 
most  eminent  courts  in  the  country  (the 
Court  of  Appeals  of  New  York)  affirming  the 
court  below;  and  the  cause  was  argued  by 
a  large  number  of  the  leading  lawyers  of  the 
Union — among  them,  James  C.  Carter,  Jo- 
seph H.  Choate,  Smith  M.  Weed,  Lyman  D. 


Brewster,  and  Geo.  D.  Comstock.  Among 
the  Judges  were  Rufus  W.  Peckham  (now 
upon  the  United  States  Supreme  Court)  and 
Alton  B.  Parker.  There  was  a  most  thor 
ough  research  and  discussion,  no  authority 
or  argument  being  omitted  by  the  counsel 
and  the  court  No  research  could  possibly 
add  to  the  light  thus  shed  upon  the  point 
before  us  by  the  discussion  and  decision  In 
that  case.  By  the  rulings  there  sustained  as 
settled  law,  the  deed  in  the  present  case  is 
necessarily  void,  because  "there  is  no  bene- 
ficiary who  by  suit  can  enforce  execution  of 
this  trust"  for  the  "promotion  of  any  other 
charitable  or  religious  objects."  In  that 
opinion  H  is  said  at  page  45  of  130  N.  Y^ 
page  882  of  28  N.  E.  (14  L.  R.  A.  33,  27  Am. 
St  Rep.  487):  ''If  there  is  a  single  postulate 
of  the  common  law  established  by  an  un- 
broken line  of  decisions,  it  is  that  a  trust 
without  a  certain  beneficiary  who  can  claim 
its  enforcement  is  void,  and  the  objection  is 
not  obviated  by  the  existence  of  a  power  in 
the  trustees  to  select  a  beneficiary  unless  the 
class  of  persons  in  whose  favor  the  power 
may  be  exercised  has  been  designated  by 
the  testator  with  such  certainty  that  the 
court  can  ascertain  who  were  the  objects  of 
the  power.  The  equitable  rule  that  prevailed 
in  the  English  courts  of  chancery,  known  as 
the  'cy  pres  doctrine,'  and  which  was  applied 
to  uphold  gifts  for  charitable  purposes  when 
no  beneficiary  was  named,  has  no  place  in 
the  Jurisprudence  of  this  state.*'  And  the 
same  Is  true  in  North  Carolina.  The  subse- 
quent letter  of  Dr.  De  Rosset  as  to  the  legal 
effect  of  his  deed  can^  have  no  effect  Mr. 
Tllden  would  likewise  have  said  his  gift  was 
valid,  and  so  would  any  other  grantor  whose 
grant  gift  or  devise  has  been  held  invalid 
as  against  the  above  well-settled  principles 
and  policy  of  the  law.  We  must  administer 
the  law,  and  not  our  desire  for  the  mainte- 
nance of  a  laudable  but  illegal  and  defective 
gift  or  devise  for  "charitable  purposes."  Tll- 
den V.  Green  is  universally  recognized  as 
conclusive  authority,  and  is  so  cited  by  this 
court  in  Keith  v.  Scales,  124  N.  C.  615,  32  ft. 
E.  809. 
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HUET  Y.  PIEDMONT  SPRINGS  LUMBER 

CO.  et  al. 

(Supreme  Court  of  North  Carolina.    May  23, 

1905.) 

COBPORATIONB— BALE   OF   STOCK— IN JUNCTIOII — 

BECEIVER8. 

1.  Where  the  directors  of  a  corporation,  hav- 
ing power  to  sell,  have  consummated  a  sale  of 
corporate  stock,  it  is  too  late  for  interference 
by  injunction;  a  stockholder  desiring  to  enjoin 
the  transfer  pending  litigation  having  a  remedy 
by  motion  in  the  cause  for  good  cause  shown. 

2.  A  solvent  corporation  cannot  be  placed  in 
receivership  to  enable  a  stockholder,  who  has 
deposited  his  stock  as  collateral  for  a  debt,  to 
have  an  account  of  its  assets. 

Appeal  from  Superior  Court;  Burke  Coun- 
ty; Neal,  Judge. 
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Action  by  W.  C.  Huet  against  the  Pied- 
mont SpiingB  Lumber  Company  and  others 
to  have  the  sale  of  certain  stock  declared 
void  and  enjoined.  From  an  order  vacating 
the  restraining  order  and  refusing  an  in- 
junction, plaintiff  appeals.    Afl^med. 

The  plaintiff  entered  Into  a  partnership 
with  the  defendants  Birdsall  and  Coolbaugh 
for  the  purpose  of  manufacturing  and  sell- 
ing timber.  They  afterwards  organized  a 
corporation  chartered  as  the  Piedmont 
Springs  Lumber  Company.  The  property  of 
the  partnership  was  conveyed  to  the  corpo- 
ration, shares  being  issued  to  the  parties  rep- 
resenting the  interests  of  the  members  of 
the  partnership.  There  were  issued  to  the 
plaintiff  21  shares,  and  in  addition  thereto 
49  shares,  in  payment  of  which  he  executed 
his  note  to  the  corporation  for  $4,900,  de- 
positing his  holdings  of  70  shares  as  security 
therefor.  There  was  an  agreement  by  the 
terms  of  which  the  plaintiff  was  employ- 
ed as  superintendent  at  a  fixed  salary.  At 
a  meeting  of  the  stockholders  the  dlrect(»'B 
were  authorized  to  sell  additional  stock,  not 
exceeding  the  authorized  capital  stock  au- 
thorized by  the  charter.  The  plaintiff  alleges 
that  the  49  shares  for  which  he  gave  his 
note  were  to  be  paid  for  out  of  the  profits 
of  the  business.  This  is  denied  by  the  de- 
fendants. After  the  maturity  of  the  note 
the  directors  held  a  meeting  In  the  city  of 
Philadelphia,  and  abolished  the  office  of  su- 
perintendent At  the  same  meeting  the  sec- 
retary was  directed  to  notify  the  plaintiff 
that  the  corporation  would  sell  the  stocfc  so 
hyi)othecated  at  a  time  and  place  named  for 
the  payment  of  the  note  of  $4,000.  The  di- 
rectors also  sold  to  the  defendants  A.  L.  and 
F.  Lueker  140  shares  of  the  capital  stock  of 
the  corporation  of  the  par  value  of  $100  per 
share  for  the  sum  of  $10,000.  To  this  the 
plaintiff  objected.  The  defendants  admit  the 
sale  of  the  stock,  and  allege  that  the  prop- 
erty conveyed  to  the  corporation  was  over- 
valued by  the  plaintiff,  and  that  the  stock 
was  not  worth  par;  that  the  corporation  was 
in  need  of  money,  and  that  efforts  were  made 
to  sell  stock  at  par  without  success;  that  the 
sale  to  Lueker  had  been  consummated,  the 
money  paid,  and  the  stock  issued  prior  to  the 
beginning  of  this  action.  The  plaintiff  avers 
that  the  corporation  is  amply  solvent,  and 
that  his  share  of  the  profits  from  the  busi- 
ness, as  shown  by  a  schedule  of  its  assets, 
are  sufficient  to  pay  the  note  of  $4,500.  The 
defendants  admit  solvency,  but  deny  that 
the  assets  are  of  the  value  alleged,  and  set 
out  at  much  length  the  history  of  the  deal- 
ings between  the  plaintiff  and  the  corpora- 
tion, the  reasons  which  Induced  the  direct- 
ors to  abolish  the  office  of  superintendent, 
etc.  The  plaintiff  prays  that  the  sale  of  the 
stock  to  Lueker  b«  declared  void  and  en- 


Joined,  that  the  sale  of  his  stock  be  enjoined 
until  he  can  have  an  account  of  the  assets 
of  the  corporation  taken,  and  that  a  receiver 
be  appointed.  From  an  order  vacating  the 
restraining  order  and  refusing  an  injunction, 
the  plaintiff  appealed. 

John  T.  Perkins,  for  appellant    Aveiy  & 
Brvin,  for  appellees. 

CONNOR,  J.  (after  stating  the  facts).  His 
honor  states  that  he  finds  by  an  examination 
of  the  affidavits  that  whatever  equity  is  set 
out  by  the  plaintiff  Is  fully  met  and  nega- 
tived by  the  defendants  and  the  proofs  of- 
fered. We  have  examined  the  affidavits  in 
the  record,  and  concur  In  this  opinion.  In 
regard  to  the  issue  of  the  140  shares  of 
stock  to  the  defendants  Lueker  Bros.,  it  ap- 
pears that  it  is  a  fact  accomplished.  The 
money  has  been  paid,  and  the  stock  Issued. 
The  directors  were  authorized  to  issue  and 
sell  stock,  not  exceeding  the  total  amount  of 
authorized  capital  stock.  It  is  doubtful 
whether  this  express  power  conferred  by  the 
resolution  4iuthorized  the  sale  at  less  than 
par.  10  Cyc.  763;  Womack,  Pr.  Corp.  208. 
However  this  may  be,  the  sale  having  been 
made,  it  is  too  late  for  interference  by  the 
injunctive  power  of  the  court  If  the  plain- 
tiff wishes  to  attack  the  Issue,  he  is  in  a 
position  to  do  so  when  the  cause  shall  come 
on  to  a  hearing.  1  Cook  on  Stock  &  Stock- 
holders, 30-44;  26  Am.  &  Eng.  Enc  842.  If 
he  desires  to  enjoin  its  transfer  pending  the 
litigation,  he  may,  by  motion  in  the  cause, 
for  good  cause  shown,  do  so.  We  can  see 
no  reason  why  the  operation  of  a  solvent 
corporation  shall  be  stopped,  and  its  affairs 
put  into  the  hands  of  a  receiver,  to  enable 
a  stockholder,  who  has  deposited  his  stock 
as  collateral  for  a  debt  to  have  an  account 
of  Its  assets.  It  is  elementary  learning  that 
a  stockholder  has  no  property  in  the  assets 
of  a  corporation  In  the  sense  that  he  may 
control  it  otherwise  than  as  the  charter  di- 
rects. If  he  gives  his  note  to  the  corpora- 
tion In  payment  of  his  stock,  it  is  a  debt  due 
the  corporation,  which,  until  paid,  is  an 
asset  Womack,  Pr.  Corp.  197.  If  the  as- 
sets of  the  corporation  are  as  valuable  as  the 
plaintiff  avers,  he  has  the  benefit  of  them  in 
the  enhanced  value  of  his  stock,  which  he 
may  redeem,  or.  If  sold,  obtain  a  large  price 
therefor.  We  are  unable  to  perceive  why  he 
should  be  permitted  to  have  the  court  place 
the  corporate  property  in  the  hands  of  a 
receiver.  It  would  seem  that  the  appeal  Is 
a  fruitless  venture.  The  court  having  re- 
fused the  injunction,  there  was  no  legal  rea- 
son why  the  corporation  should  not  proceed 
with  the  sale.  We  forbear  expressing  any 
opinion  upon  the  merits  of  the  controversy. 
The  Judgment  la  affirmed. 
Afiirmed. 
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(188  N.  C.  466) 

ROWB  et  al  y.  QAPB  FEAR  LUMBER  GO. 

(Supreme  Ooort  of  North  Carolina.    May  23, 

1905.) 

DEEDS— BOUNDARIES— QUESTION    FOB   JXTBT. 

Where  a  deed  calls  for  "Catskin  Creek"  aa 
a  boundary,  and  there  ia  evidence  tending  to 
show  that  the  term  was  used  as  descriptive  of 
Catskin  Swamp,  it  is  for  the  jury  to  determine 
whether  thia  was  intended,  and,  if  so,  whether 
the  call  stopped  at  the  edge  of  the  swamp  or 
extended  to  the  run. 

[Ed.  Note. — For  caaes  in  point,  see  vol.  8, 
Cent  Dig.  Boundaries,  U  196-204.] 

Appeal  from  Superior  Court,  Pender  Coun- 
ty; Moore,  Judge. 

Action  J.  W.  Rowe  and  another  against 
the  Cape  Fear  Lumber  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Rountree  &  Carr,  for  appellant  Steyens, 
Beasley  &  Weeks  and  J.  D.  Kerr,  for  appel- 
lees. 

WALKER,  J.  What  are  the  termini  or 
boundaries  of  a  grant  or  deed  is  a  matter  of 
law;  where  those  boundaries  or  termini  are 
is  a  matter  of  fact  This  is  the  general  rule. 
W^hen,  therefore,  a  creek  is  called  for  by 
name,  as  *'Catskin  Creek,"  nothing  else  ap- 
pearing, the  call  must  go  to  the  running 
stream,  and  when  neither  the  side  line  or 
bank,  nor  the  middle  line,  is  expressed,  the 
conclusion  of  law  is  that  the  channel  or  mid- 
dle line  (flium  aqun)  is  intended.  This  rule 
applies  when  the  natural  object  is  unique,  or 
has  properties  or  characteristics  peculiar  to 
itself,  and  which  admit  of  its  easy  and  cer- 
tain identification,  as  a  creek  or  river.  There 
is  then  no  ambiguity  in  the  call,  and  resort 
to  oral  evidence  is  not  necessary  in  order 
to  fit  the  description  to  the  thing.  But  when, 
as  in  this  case,  "Catskin  Creek"  -is  called  for, 
and  there  is  evidence  tending  to  show  that 
the  term  was  used  as  descriptive  of  Catskin 
Swamp,  it  is  for  the  jury  to  say  upon  that 
evidence  what  was  intended.  Spruil!  v.  Dav- 
enport, 46  N.  C.  203;  Toole  v.  Peterson,  31 
N.  C.  180;  Tyler  on  Boundaries  (1876)  p. 
297.  If  Catskin  Swamp  was  really  called 
for,  then  the  case  is  brought  within  the  prin- 
ciple of  Brooks  V.  Brltt,  15  N.  C.  481,  and  the 
jury  should  further  determine  whether  the 
call  stopped  at  the  edge  of  the  swamp,  or 
extended  to  the  run,  as  held  by  us  in  a  former 
appeal.  Rowe  v.  Lumber  Co.,  183  N.  C.  433, 
45  S.  E.  830.  There  was  oral  evidence  in  this 
case  and  expressions  in  some  of  the  deeds 
which  tended  to  show  that  Catskin  Swamp 
was  known  as  •'Catskin,"  **Catskin  Creek," 
"Merrick's  Creek,"  and  "Catskin  Branch," 
these  terms  being  used  interchangeably  to 
describe  Catskin  Swamp;  that  is,  the  run 
and  the  low  and  boggy  land  on  either  side 
of  it  In  this  state  of 'the  proof,  it  was  for 
the  jury  to  say  what  was  meant 

We  have  examined  the  record  carefully, 
and  considered  it  in  the  light  of  the  argu- 
ments of  counsel  and  of  the  authorities,  and 


we  have  not  been  able  to  discover  any  re- 
versible error  committed  by  the  court  be- 
low. His  honor  seems  to  have  given  a  cor- 
rect interpretation  to  our  former  declBions 
in  the  case,  and  to  have  applied  to  the  facts 
the  law  as  therein  and  as  herein  declared. 
No  error  has  been  shown  in  the  other  rul- 
ings sufficient  to  induce  us  to  disturb  the 
judgment.  The  motion  to  set  aside  the  ver- 
dict for  misconduct  of  the  jury  is  denied. 
No  error. 

(laS  N.  C.  467) 

BATTERY  PARK  BANK  v.  WESTERN 
CAROLINA  BANK.  In  re  MERRICK  & 
HEWITT.     Appeal  of  CAMPBELL. 

(Supreme  Court  of  North  Carolina.    May  23, 

1905.) 

BBTOFPEX/— ASSEBTING   LTKW— COVENANT 
AGAINST  INCUMBRANCES— AP- 
PEALS—SXCKPTIONS. 

1.  Where  the  claimant  of  a  mortgage  lien  on 
realty,  as  president  of  a  corporation,  executed 
for  a  valuat>le  consideration  a  deed  for  the 
property,  with  covenant  against  incumbrances, 
and  the  grrantee  corporation  afterwards,  with 
knowledge  of  the  claimant  who  was  then  a  di- 
rector of  the  grantee,  made  a  trust  deed  of  the 
property,  under  which  it  was  sold,  and  the  pur- 
chaser has  continued  in  possession,  paying  taxf^, 
and  asserting  ownership,  with  knowledge  of  the 
claimant,  be  is  estopped  from  asserting  any  lien 
on   the  property. 

2.  The  ruling  of  a  referee,  confirmed  by  the 
court,  cannot  be  disturbed,  in  the  absence  of  any 
exception  thereto. 

Appeal  from  Superior  Court,  Buncombe 
County;   Shaw,  Judge. 

Creditors'  bill  by  the  Battery  Park  Bank 
against  the  Western  Carolina  Bank,  in  which 
Merrick  &  Hewitt  by  petition  seek  to  cancel 
a  deed  of  trust  at  the  expense  of  the  receiver. 
From  a  decree  in  favor  of  the  petitioners, 
the  claimant  under  the  deed  of  trust  and  the 
receiver  appeal.    Affibrmed. 

The  Battery  Park  Bank  filed  its  creditors' 
bill  against  the  Western  Carolina  Bank,  and 
the  assets  of  the  defendant  bank  were  placed 
in  the  hands  of  a  receiver,  and  as  part  of 
the  assets  there  came  into  his  hands  a  cer- 
tain parcel  of  real  estate  in  the  city  of  Ashe- 
ville,  known  as  the  "Asheville  Tobacco 
Works  &  Cigarette  Factory."  This  property 
had  formerly  belonged  to  the  Asheville  To- 
bacco Works,  which  company  conveyed  it  to 
George  S.  Powell  in  trust  to  secure  a  .debt  of 
$1,000  due  John  M.  Campbell.  The  property 
was  also  mortgaged  to  the  defendant  bank 
after  it  had  been  conveyed  to  the  Asheville 
Tobacco  Works  &  Cigarette  Company.  This 
mortgage  was  foreclosed  by  a  sale  under  the 
power  contained  In  it,  and  the  defendant 
bank  became  the  purchaser.  The  receiver, 
W.  W.  Jones,  sold  the  property  to  Merrick 
&  Hewitt,  who,  after  their  purchase,  discov- 
ered that  the  deed  in  trust  in  favor  of  Camp- 
bell had  not  been  marked  satisfied  upon  the 
registry  of  the  county  of  Buncombe,  and 
thereupon  filed  their  petition  In  this  cred- 
itors' bill,  setting  forth  the  facts,  and  pray- 
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ing  the  court  to  require  that  the  said  deed 
of  trust  be  canceled  at  the  expense  of  the 
receiver.  The  receiver  answered,  setting 
forth  that  the  alleged  debt  to  Oampbell  had 
been  paid  off  and  discharged,  that  Campbell 
was  estopped  to  assert  said  claim  as  a  lien  or 
iacumbrance  on  the  property,  that  the  title 
of  the  bank  was  protected  by  the  statute  of 
limitations  and  adverse  occupation,  and,  fur- 
ther, that  the  bank  had  a  debt  of  $700  or  $800 
which  was  a  valid  offset  to  be  applied  In 
reduction  of  the  amount  due  Campbell, 
should  his  claim  be  established.  On  motion, 
and  In  pursuance  of  an  order  duly  made,  sum- 
mons was  Issued  and  served  on  Campbell, 
the  claimant,  and  Powell,  the  trustee,  and 
Campbell  came  Into  court  and  answered,  de- 
nying that  his  claim  had  been  paid,  denying 
there  was  any  estoppel,  and  averring  that 
he  had  a  right  to  enforce  Its  collection  by 
sale  under  his  deed  of  trust  The  receiver 
replied,  In  substance,  as  alleged  In  his  orig- 
inal answer,  and,  the  cause  having  been  duly 
constituted,  all  matters  in  issue  were  refer- 
red to  M.  W.  Brown,  who  heard  the  evi- 
dence, and  made  report  finding  the  facts  and 
declaring  his  conclusions  of  law,  as  follows: 

Conclusions  of  Law:  (1)  That  the  bond 
secured  by  the  deed  of  trust  from  the  Ashe- 
vllle  Tobacco  Works  to  George  S.  Powell, 
trustee,  has  not  been  paid.  (2)  That  the 
amount  of  the  above  judgment  in  favor  of 
the  Western  Carolina  Bank,  and  against  J. 
M.  Campbell,  should  be  credited  on  said  bond 
as  a  set-off  and  counterclaim.  (3)  That  the 
bond  secured  by  the  deed  of  trust  is  barred 
by  the  statute  of  limitations.  (4)  That  the 
prayer  of  the  respondent,  Campbell,  for  af- 
firmative relief,  is  in  the  nature  of  an  action 
to  enforce  the  power  of  sale  contained  in  the 
deed  of  trust,  and,  not  having  been  sought 
within  10  years  after  the  power  of  sale  be- 
came absolute,  is  barred  by  the  statute  of 
limitations. 

At  >Iay  term,  1904,  before  Judge  Long,  the 
report  was  in  all  things  confirmed.  At  De- 
cember term,  1904,  before  Judge  Shaw,  a  de- 
cree was  signed  declaring,  in  substance,  that 
the  right  of  Campbell  to  foreclose  the  deed 
of  trust  by  decree  of  court  was  barred  by  the 
statute  of  limitations;  that  Campbell,  by 
coming  into  court  and  demanding  that  the 
same  be  foreclosed,  had  waived  his  right  to 
proceed  by  action  of  the  trustee  out  of  court; 
that  the  deed  of  trust  be  canceled  of  record; 
that  the  title  of  the  bank  was  free  and  clear 
from  any  lien  or  incumbrance;'  that  the  pui*- 
chaser  pay  the  balance  of  the  purchase  mon- 
ey, and,  on  receipt  of  the  same,  that  the  re- 
ceiver make  title,  etc. 

Both  the  receiver  and  the  claimant,  Camp- 
bell, excepted  to  the  judgn^ent  of  Judge 
Shaw,  and  appealed. 

Appeal  of  J.  M.  Campbell,  Claimant 

Merrimon  &  Merrlmon,  F.  W.  Thomas,  and 
Thos.  Settle,  for  appellant  Charles  E.  Jones, 
for  appellee. 

50  S.E.— 54 


UOKE,  J.  (after  stating  the  facts).  The 
court  is  of  opinion  that  J.  M.  Campbell,  the 
claimant  is  estopped  from  asserting  any  lien 
or  Incumbrance  against  the  property  sold  by 
the  receiver  to  Merrick  &  Hewitt  and  known 
as  the  *'Ashevllle  Cigarette  Factory,"  and,  on 
the  admissions  in  the  pleadings  and  the  facts 
found  by  the  referee,  the  deed  of  trust  should 
be  canceled  of  record,  and  the  Judgment  be- 
low affirmed. 

It  appears  that  the  property  was  owned 
by  the  Ashevllle  Tobacco  Works,  and  on  May 
20,  1891,  this  corporation  executed  the  deed 
of  trust  in  question  to  George  S.  Powell, 
trustee,  to  secure  a  debt  of  $1,000  in  favor  of 
J.  M.  Campbell,  Campbell  being  at  the  time 
secretary  and  treasurer  of  the  tobacco  works; 
that  on  March'  23,  1892,  the  tobacco  works 
for  valuable  consideration,  conveyed  this 
property,  with  all  its  other  property,  to  a 
new  corporation,  the  Ashevllle  Cigarette 
Company;  that  the  deed  was  executed  for 
the  tobacco  works  by  the  claimant,  Camp- 
bell, who  had  then  become  its  president,  and 
contained  full  covenants  of  warranty,  and 
also  a  covenant  that  the  same  was  free  from 
any  and  all  incumbrances;  that  on  Febru- 
ary 10,  1803,  the  cigarette  company  made  a 
deed  of  trust  for  the  property  in  question  to 
L.  P.  McLeod,  as  trustee,  to  secure  a  debt 
due  to  the  defendant  bank;  that  the  deed 
was  made  with  the  knowledge  and  consent 
of  the  claimant,  Campbell,  who  was  then  a 
director  in  this  company;  that  on  March  5, 
1895,  McLeod  sold  the  property  under  the 
deed,  and  the  same  was  bought  by  the  bank, 
and  title  made.  From  that  time  to  the  sale 
by  the  receiver  in  December,  1902,  the  referee 
finds  that  the  bank  has  paid  the  taxes  on 
the  property,  and  has  been  in  the  actual,  con- 
tinuous, and  notorious  possession  of  the 
same,  receiving  the  rents  and  profits,  claim- 
ing and  using  the  same  as  absolute  owner 
under  a  deed  in  fee  simple,  and  with  the 
knowledge  of  Campbell  and  the  trustee,  Pow- 
ell. 

In  the  opinion  of  the  court,  these  facts 
present  every  element  of  an  equitable  estop- 
pel against  the  assertion  of  any  lien  or  in- 
cumbrance on  the  property  in  favor  of  the 
claimant  Campbell.  He  conveys  the  title  to 
the  cigarette  company^  for  full  value,  by  deed 
containing  a  covenant  that  the  same  is  free 
from  any  and  all  Incumbrances.  True,  this 
was  a  conveyance  by  the  corporation,  and 
therefore  is  not  an  estoppel  by  deed  against 
Campbell,  as  an  individual.  But  he  signed  the 
deed  for  the  company  as  Its  president  and 
to  that  extent  he  was  an  actor  in  the  matter, 
and  this  covenant  that  the  property  is  free 
from  incumbrances  amounts  to  a  representa- 
tion by  him  that  this  Is  true.  Again,  when 
a  director  of  the  cigarette  company,  he  know- 
ingly permits  the  dofendant  bank  to  advance 
money  and  take  a  lien  on  the  property,  evi- 
dently to  its  full  value,  presumably  greater, 
as  the  bank  was  compelled  to  buy  In  the 
property  on  its  debt    And,  after  the  bank 
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purchased  and  took  the  title,  it  continued  to 
occupy  and  claim  the  same  as  owner,  under 
its  deed,  for  more  than  seven  years,  and  un- 
til the  same  was  sold  by  the  receiver  in  De- 
cember, 1902;  and  during  this  entire  time 
there  was  no  assertion  of  any  lien  on  the 
part  of  Campbell,  nor  any  mention  of  it,  so 
far  as  the  evidence  discloses.  True,  the  oc- 
cupation and  conduct  after  the  purchase  are 
not  evidence  on  the  estoppel,  but  these  facts 
are  very  sti-ong  testimony  confirming  the 
view  taken  by  the  court  that  Campbell 
throughout  dealt  with  the  property  as  if  he 
had  no  lien  upon  it,  and  that  he  permitted 
and  induced  others  to  advance  and  invest 
their  money  in  and  upon  it,  believing  and 
having  every  right  to  believe  that  the  same 
was  free  from  incumbrances.  Under  the 
circumstances  of  this  case,  he  should  not  be 
heard  now  to  set  up  such  claim  to  their 
prejudice.  It  is  familiar  learning  that 
"where  one  knowingly  suffers  another  in  his 
presence  to  purchase  property  In  which  he 
has  a  claim  or  title,  which  he  willfully  con- 
ceals, he  will  be  deemed  under  such  circum- 
stances to  have  waived  his  claim,  and  will 
not  afterwards  be  permitted  to  assert  it 
against  a  purchaser."  Numerous  decisions 
of  our  own  court  uphold  and  apply  this  doc- 
trine. Gill  V.  Denton,  71  N.  C.  341,  17  Am. 
Rep.  8;  Morris  v.  Hemdon,  113  N.  C.  236» 
18  S.  E.  203;  Shattuck  v.  Cauley,  119  N.  C. 
295,  25  S.  E.  872;  Bassett  y.  Nosworthy,  2 
White  &  Tudor,  par.  1,  pp.  29,  30.  The  de- 
cision below  is  affirmed,  on  the  ground  that 
the  claimant  is  estopped  from  asserting  any 
lien  or  incumbrance  on  the  property,  and 
that  the  same  should  be  canceled  of  record 
as  a  cloud  on  the  title. 

It  seems  that  the  defendant  bank  had  a 
claim  against  Campbell  to  the  amount  of  $700 
or  $800,  and  the  referee  declared,  as  one  of 
his  conclusions  of  law,  that  the  debt  was  a 
valid  offset  against  the  claim  of  Campbell, 
and  should  be  applied  in  reduction  of  such 
claim.  Without  expressing  any  opinion  as 
to  the  correctness  of  this  ruling,  it  will  suf- 
fice to  say  that  the  same  was  made  by  the 
referee  and  confirmed  by  the  judge,  and  no 
exception  appears  in  the  record  which  gives 
this  court  the  right  to  disturb  it  The  ef- 
fect, therefore,  is  that  this  debt  of  the  bank 
against  the  claimant,  Campbell,  is  extin- 
guished, and  must  be  so  considered. 

Judgment  below  affirmed. 

Appeal  by  Receiver. 

Charles  E.  Jones,  for  appellant  Merri- 
mon  &  Merrimon,  F.  W.  Thomas,  and  Thom- 
as Settle,  for  appellee. 

HOEUE,  J.  The  court  is  unable  to  perceive 
how  the  rights  of  the  receiver  were  in  any 
way  prejudiced  by  the  judgment  appealed 
from,  and  such  judgment  is  therefore  af- 
firmed. 


(1S8  N.  C.  456) 
PENLAND  Y.  INOLB. 

(Supreme  Court  of  North  Carolina.    May  23. 

1905.) 

BB0KEB8— COMiaSSIONS  —  OUSTOH  —  SVIDENCI 

— DEGBEB   OV   PROOF— SEASON ABLET9E68 

—SALE    OF    LAND. 

1.  A  custom  cannot  be  established  merely  by 
a  preponderance  of  the  evidence,  bat  the  proof 
must  be  clear  and  convincing,  and  not  uncer- 
tain and  contradictory. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15. 
Cent.  Dig.  Customs  and  Usages,  §  46.] 

2.  A  custom  must  be  reasonable. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Customs  and  Usages,  $§  2,  7.] 

3.  Defendant  testified  that  he  saw  an  adver- 
tisement for  exchange  of  lands  and  opened  nego- 
tiations  with  the  advertiser ;  that  he  met  a 
broker  accidentally,  and  asked  him  to  go  with 
him  to  inspect  the  lands;  that  next  day  he  in- 
vited the  broker  to  accompany  him  iind  the  ad- 
vertiser to  look  at  defendant's  land,  but  the 
broker  refused,  and  defendant  went  and  showed 
the  other  party  the  land,  and  agreed  on  an  ex- 
change. Held,  that  the  broker  could  recover 
only  the  actual  value  of  his  service?,  and  a  cus- 
tom allowing  5  per  cent,  of  the  purchase  price 
would,  as  applied  to  these  facts,  be  unreason- 
able. 

[Ed.  Note. — ^For  cases  in  point,  see  v<^.  8^ 
Cent.  Dig.  Brokers,  §  55;  vol.  15,  Cent  Dig. 
Customs  and  Usages,  {  7.] 

4.  A  custom  which  gives  to  the  broker  5  per 
cent  of  the  purchase  price  of  land  for  assisting 
in  its  sale,  irrespective  of  the  amount,  value,  or 
character  of  the  services  rendered,  is  onreaaon- 
able  and  void. 

[Ed.  Note. — For  cases  in  point  see  voL  8» 
Cent.  Dig.  Brokers,  $  55;  voL  16,  Cent  Dig. 
Customs  and  Usages,  $  7.] 

Appeal  from  Superior  Court,  Buncombe 
County;   Shaw,  Judge. 

Action  by  J.  D.  Penland  against  F.  P.  In- 
gle. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Error. 

This  was  an  action  by  a  real  estate  broker 
to  recover  the  sum  of  $250,  alleged  to  be 
due  him  for  services  rendered  to  the  defend- 
ant In  connection  with  the  sale  of  a  farm  in 
Buncombe  county.  The  farm  was  sold  at 
the  price  of  $5,000,  and  the  plaintiff,  admit- 
ting that  there  was  no  express  contract  as 
to  the  amount  of  bis  compensation,  claimed 
that  he  was  entitled  to  5  per  cent  commis- 
sions on  the  gross  purchase  price  by  virtue 
of  an  alleged  local  custom  by  which  real  es- 
tate brokers,  In  the  absence  of  a  special  con- 
tract, were  entitled  to  such  commissions  for 
making  or  assisting  In  the  making  of  a  sale. 
Verdict  for  the  plaintiif  for  $250.  Prom  the 
judgment  rendered,  the  defendant  appealed. 

Frank  Carter,  for  appellant  Davidson, 
Bourne  &  Parker,  for  appellee. 

BROWN,  J.  The  court  charged  the  Jury 
that  the  custom  may  be  established  by  the 
preponderance  of  the  evidence.  In  this  there 
is  error.  While  it  may  be  considered  settled 
at  this  day,  according  to  the  views  of  Gray, 
0.  J.,  as  expressed  in  Jones  v.  Hoey,  128 


N.C.) 


STATE  V.  STINEa 


851 


Mass.  585,  that  a  custom  may  be  established 
by  one  witness,  yet  the  testimony  of  that 
witness  must  be  sufficiently  conyinclng  and 
patent  to  create  in  the  minds  of  the  Jurors 
a  full  conviction  of  the  existence  of  the  cus- 
tom. A  custom  cannot  be  said  to  be  an  es- 
tablished one  If  it  is  in  serious  dispute  and 
can  only  be  determined  by  carefully  and 
nicely  adjusting  the  scales  to  ascertain  which 
side  preponderates.  The  character  and  de- 
scription of  evidence  admissible  for  estab- 
lishing the  custom  is  the  fact  of  a  general 
usage  and  practice  prevailing  In  the  par- 
ticular trade  or  business,  and  not  the  opin- 
ions of  witnesses  as  to  the  fairness  or  rea- 
sonableness of  it.  While  many  early  cases 
held  that  the  custom  could  not  be  established 
by  one  witness,  this  rule  has  been  almost 
universally  departed  from.  It  is  nieverthe- 
less  true  that  the  custom  must  be  proved  by 
evidence  sufficient  to  satisfy  the  Jury  clearly 
and  convincingly  that  such  a  usage  existed 
as  can  fairly  be  presumed  to  have  entered 
into  the  intention  of  the  parties  when  they 
entered  into  the  contract.  The  character  of 
the  proof  must  be  clear,  cogent,  and  con- 
vincing as  to  the  antiquity,  duration,  and 
univorsality  of  the  usage  in  the  locality 
where  it  is  claimed  to  exist  Robinson  v.  S. 
S.  Co..  75  App.  Dlv.  431,  78  N.  Y.  Supp.  350, 
Robinson  v.  U.  8.,  80  U.  S.  363,  20  U  Ed.  653; 
29  A.  &.  B.  Enc.  (2d  Ed.)  p.  415.  Where  the 
evidence  is  uncertain  and  contradictory,  the 
custom  is  not  established,  and  the  court 
should  so  instruct  the  Jury.  Desha  v.  Hol- 
land, 12  Ala.  513,  46  Am.  Dec.  261;  Parrott 
V.  Thacher,  9  Pick.  426;  12  Cyc.  1101;  Bis- 
sell  V.  Ryan,  23  III.  517. 

2.  It  is  contended  that  the  custom  is  not 
a  valid  custom,  because  unreasonable.  The 
appellate  court  of  Illinois  states  the  essen- 
tials of  a  valid  custom  as  follows:  "It  must 
be  uniform,  long  established,  generally  ac- 
quiesced in,  reasonable,  and  so  well  known 
as  to  Induce  the  belief  that  the  parties  con- 
tracted with  reference  to  it.'*  Sweet  v. 
Leach,  6  111.  App.  212.  All  the  authorities 
sustain  that  statement.  The  reasonableness 
of  the  custom  relied  on  in  this  case  is  as- 
sailed because  it  does  not  take  into  consid- 
eration the  character  of  the  service  rendered. 
The  defendant  contends  that  the  custom  to 
pay  5  per  cent  commission  on  the 'purchase 
price  is  restricted  to  those  cases  where  the 
broker  furnished  the  customer,  and  was  the 
procuring  cause  of  the  sale,  and  that  a  cus- 
tom, if  any  existed,  which  allowed  5  per 
cent,  for  the  services  which  the  defendant 
testifies  were  rendered  by  the  plaintiff  in 
this  cause,  is  unreasonable.  In  this  view  we 
concur.  The  testimony  of  the  defendant 
tends  to  prove  that  he  saw  the  advertise- 
ment, and  first  open  negotiations  with  the 
commissioners;  that  he  met  the  plaintiff  ac- 
cidentally, and  asked  him  to  go  with  him  to 
Inspect  the  County  Home  place,  which  the 
commissioners  desired  to  exchange  with  the 
defendant  for  his  farm.    The  plaintiff  did  as 


requested,  and  on  their  return  they  met  the 
commissioners,  and  some  chaffering  took 
place.  Next  morning  the  defendant  alone 
met  the  commissioners,  and  together  they 
went  out  and  inspected  the  defendant's 
place.  The  plaintiff  was  invited  to  go,  and 
said,  "I  can't  go."  The  defendant  went  with 
the  commissioners,  and  "talked  it  up  to  best 
advantage  I  knew  how,  and  they  agreed  to 
take  it,  and  pay  me  $5,000,  and  give  me  the 
County  Home."  The  comt  should  have  pre- 
sented this  view  to  the  Jury,  and  instructed 
them  that,  if  such  be  the  true  facts,  the 
plaintiff  would  be  entitled  to  recover  the  ac- 
tual value  of  his  services  only.  Irrespective 
of  any  alleged  custom.  The  court  in  Sweet 
V.  Leach,  supra,  in  speaking  of  the  reason- 
ableness of  a  custom  relied  on  in  that  case, 
says:  "Again,  a  custom,  to  be  binding,  must 
be  reasonable  and  certain.  If  the  custom 
contended  for  is  binding,  it  would  follow 
that  an  employer  must  pay  for  the  entire 
period  of  time  covered  by  the  contract  of 
hire,  however  small  might  be  the  amount  of 
the  service  rendered."  We  likewise  are  of 
opinion  that  a  custom  which  gives  to  the 
broker  5  per  cent,  of  the  purchase  price  of 
land  for  assisting  in  its  sale.  Irrespective  of 
the  amount,  value,  or  character  of  the  serv- 
ices rendered,  is  unreasonable  and  void. 
The  proper  office  of  a  custom  or  usage  in 
business  is  to  ascertain  and  explain  the  in- 
tent of  the  parties,  and  it  cannot  be  in  op- 
position to  a  principle  of  general  policy  that 
forbids  an  unreasonable  usage  as  interpret' 
ing  their  acts. 
New  trial. 

C188  N.  C.  686) 

STATE  V.  STINE8. 

(Supreme  Court  of  North  Carolina.    May  23, 

1905.) 

BAPE— KVIDBNCS— COHFLAIKT. 

In  a  prosecution  for  rape,  evidence  that 
prosecutrix  made  complaint  to  her  husband  and 
others  soon  after  the  occurrence  is  admissible. 

[Bid.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Rape,  H  57-69.] 

Appeal  from  Superior  Court,  Madison 
County;   Moore,  Judge. 

Charles  Stines  was  convicted  of  rape,  and 
appeals.    Affirmed. 

The  Attorney  General,  f6r  the  State. 

BROWN,  J.  The  prosecutrix,  Sarah  Col- 
lins, lived  about  1%  of  a  mile  from  Hot 
Springs.  On  Sunday,  December  18th,  she 
was  at  home  alone.  She  testified  that  the 
prisoner  came  to  her  house,  and  entered  after 
pushing  the  door  open.  He  had  a  knife  In 
his  hand,  and  the  prosecutrix  seized  an  ax, 
which  the  prisoner  took  from  her.  He  then 
threw  the  prosecutrix  on  the  floor  and  had 
carnal  knowledge  of  her  by  force.  She  re- 
sisted and  made  outcry,  and  in  the  struggle 
scratched  the  prisoner's  face,  causing  It  to 
bleed.    When  an  opportunity  presented,  she 
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fled  from  the  house,  and  was  followed  by 
the  prisoner,  who  again  overpowered  her, 
and  accomplished  liis  purpose  a  second  time. 
When  her  husband  returned,  she  informed 
him  that  "she  had  been  mistreated,"  and  to 
two  persons  who  came  to  the  door,  and 
whom  she  did  not  Icnow,  she  made  a  similar 
statement  Other  testimony  was  introduced 
by  the  state  as  well  as  by  the  prisoner,  which 
It  is  needless  to  set  out 

The  only  exceptions  presented  by  the  rec- 
ord are  to  the  ruling  of  the  court  in  per- 
mitting Sarah  Collins  to  testify  that  imme- 
diately after  the  alleged  assault  she  stated 
to  her  husband  and  two  others  what  had  oc- 
curred. There  is  no  merit  in  either  excep- 
tion. It  was  not  only  competent  to  offer  such 
evidence,  but  incumbent  on  the  state,  if  it 
could  do  so,  to  show  that  prosecutrix  made 
outcry  shortly  after  the  occurrence.  Had 
prosecutrix  failed  to  do  so,  and  kept  the  facts 
concealed,  it  would  have  been  a  suspicious 
<*ircumstance  against  her,  and  tend  to  im- 
peach the  credibility  of  her  statement  The 
charge  is  not  sent  up,  as  there  appears  to 
have  been  no  exception  taken  to  it.  We  have 
•examined  the  record  with  the  close  scrutiny 
we  give  to  capital  felonies,  and  the  law  must 
take  its  course,  as  we  fail  to  find  any  error 
committed. 

No  error. 


<188  N.  C.  478) 

KERR  et  aL  v.  GIRDWOOD  et  al 

(Supreme  Court  of  North  Carolina.    May  23, 

1905.) 

W  ILLS—CONSTRUCrriO  N . 

A  clause  in  a  holographic  will  stating  that 
testatrix  wished  to  record  the  wishes  of  her 
deceased  husband,  and  that  he  desired  certain 
described  property  to  be  sold  after  the  death  of 
testatrix,  and  the  proceeds  divided  between  his 
brother  and  sisters,  was  a  testamentary  disposi- 
tion of  the  property  described. 

Appeal  from  Superior  Court,  Buncombe 
County;  Moore,  Judge. 

Action  by  J.  P.  Kerr  and  another,  as  ex- 
ecutors of  the  will  of  Laura  A.  Girdwood^ 
against  George  Gird  wood  and  others,  for  con- 
struction of  the  will.  From  the  decree,  Mrs. 
Salena  M.  Roberts  and  others  appeal.  Af- 
firmed. 

Merrimon  &  Merrimon,  for  appellants.  F. 
A.  Sondley  and  Merrick  &  Barnard,  for  ap- 
pellees. 

BROWN.  J.  Mrs.  Laura  A.  Girdwood  died 
during  1904,  leaving  a  last  will  and  testa- 
ment executed  by  her  as  a  holograph  will, 
and  dated  December  26,  1903.  The  correct- 
ness of  the  judgment  appealed  from  depends 
upon  the  efficacy  of  a  certain  clause  in  said 
will  as  a  testamentary  disposition  of  the 
property  named  in  it,  which  clause  Is  as  fol- 
lows: "I  wish  to  record  the  wishes  of  my 
darling  husband  as  expressed  to  me  in  his 
last  illness.  He  felt  that  he  had  left  me  well 
provided  for,  and  was  so  thankful  to  think 


so,  and  wanted  me  to  have  exclnstve  use  of 
all  property,  and  everything  so  long  as  I  live. 
At  my  death  he  wished  the  two  laundry 
properties  to  be  sold,  or  disposed  of  to  the 
best  advantage,  and  the  proceeds  of  the  sale 
to  be  equally  divided  between  his  sister  (if 
living)  and  his  brothers,  who  are  living.  He 
wished  me  to  do  just  as  I  pleased  with  my 
home  place,  and  personal  property,  and  1 
hereby  express  my  wishes."  The  testatrix 
then  proceeded  to  dispose  of  her  said  borne 
place,  and  to  give  sundry  legacies,  but  left 
undisposed  of  a  lot  in  the  city  of  Aslievllle 
on  Bailey  street,  which  desc^ided  to  her  sis- 
ter, Bethel  Clayton,  as  her  heir,  and  a  lot 
on  Penland  street,  and  also  left  undisposed  of 
personal  property  and  money.  The  testa- 
trix, besides  other  dispositions,  made  provi- 
sion for  her  mother,  Mrs.  Salena  Roberts. 
and  her  sister,  Mrs.  Bethel  Clayton. 

The  only  question  presented  on  this  appeal 
relates  to  the  legal  effect  of  the  language 
above  quoted,  employed  by  the  testatrix  in 
what  is  undeniably  a  testamentary  docu- 
ment. Are  these  words  testamentary  in 
character,  or  merely  a  recital  of  an  occur- 
rence which  had  taken  place  between  her 
and  her  husband?  After  carefully  consider- 
ing the  entire  will  in  the  light  of  the  authori- 
ties, we  have  concluded  that  it  was  the  in- 
tention of  the  testatrix,  in  employing  these 
words,  that  they  should  have  a  testamentary 
effect,  and  that  the  language  employed  by 
her  is  of  such  legal  efficacy  that  the  law  can 
give  force  to  it  and  execute  her  intention. 
It  cannot  be  doubted  that  the  testatrix 
thought  she  was  making  her  will.  The  pa- 
per is  testamentary  in  form,  and  has  been 
dtily  admitted  to  probate.  The  conscious- 
ness of  her  act  and  its  solemnity  and  im- 
portance are  disclosed  in  the  closing  words 
used  by  the  testatrix,  to  wit,  "Written 
when  I  am  as  well  as  I  ever  am,  and  my 
mind  as  clear."  In  this  document  she  dis- 
poses of  a  great  deal  of  her  property,  and 
makes  devises  and  bequests  of  real  and  per- 
sonal property  to  these  appellants  and  many 
others  besides.  Why  should  she  have  in- 
corporated these  words  expressing  her  hus- 
band's wishes  In  her  own  will,  unless  she  in- 
tended to  give  effect  to  them  ?  They  related 
to  a  most  important  and  valuable  part  of  the 
estate  her  husband  had  given  to  her  at  his 
death.  To  have  recited  his  wishes  that 
these  particular  properties  should  go  to  her 
husband's  own  near  relatives,  and  then  to 
deliberately  withhold  the  necessary  purpose 
and  intent  to  effectuate  his  wishes,  la  not  at 
all  corislsteut  with  the  evident  love  and  af- 
fection the  testatrix  felt  for  her  husband's 
memory.  The  closing  words  of  the  will  indi- 
cate that  the  testatrix  was  conscious  that  she 
was  executing  an  instrument  which  might 
be  contested,  and  that  the  language  employ- 
ed in  it  would  be  closely  scrutinized.  The 
words  she  used  point  out  unmistakably  the 
particular  property  she  intended  to  device, 
and  also  indicate  unerringly  the  persons  to 
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^hom  such  property  sball  go.  In  recitlBg  her 
husband's  wishes  she  evidently  Intended  then 
to  carry  them  out,  and  to  indicate  that  they 
iwere  in  accord  with  her  own.  She  made  no 
subsequent  disposition  of  these  properties  to 
other  persons,  and  did  not  again  refer  to 
them  in  her  will.  It  Is  almost  inconceivable 
that  she  intended  to  die  intestate  as  to  them. 

It  is  not  only  a  cardinal  principle  in  the 
constraction  of  wills  to  give  full  effect  to  the 
Intent  of  the  testator,  but  also  to  so  construe 
the  Instrument  as  to  give  force  and  effect  to 
every  part  of  it,  if  possible.  No  part  of 
such  an  instrument  will  be  discarded  unless 
in  conflict  with  some  other  part,  and  then 
that  part  will  be  enforced  which  expresses 
the  intention  of  the  testator.  This  is  done, 
nt  res  magis  valeat  quam  pereat  For  the 
law  to  do  otherwise  would  be  to  defeat  the 
very  thing  which  it  undertook  to  enforce. 
There  is  nothing  In  the  entire  will  incon- 
sistent with  the  purpose  to  give  the  laundry 
properties  in  accordance  with  her  husband's 
wishes.  To  refuse  to  give  them  effect  would 
be  at  variance  with  her  plain  intent.  No 
particular  form  of  expression  is  necessary  to 
constitute  a  legal  disposition  of  property. 
Underbill  on  Wills,  ff$  37-43;  Schouler,  H 
262,  263;  Alston  v.  Davis,  118  N.  O.  202,  24. 
S.  B.  16.  Although  apt  legal  words  are  not 
used,  and  the  language  is  inartificial,  the 
courts  will  give  effect  to  it  where  the  intent 
is  as  apparent  as  that  of  the  testatrix  in  this 
will.  Form  will  be  discarded,  and  has  been, 
so  that  an  Instrument  In  form  a  deed  has 
been  held  to  be  a  will.  Henry's  Ex'r  v.  Bal- 
lard, 2  Gar.  &  P.  595;  Id.,  4  N.  C.  307;  In  re 
Belcher's  Will,  66  N.  0.  51,  54. 

We  think  the  court  below  properly  inter- 
preted the  will,  and  the  Judgment  la  af- 
firmed. 


(188  N.  C.  675) 

STATE  V.  GARLAND. 

(Supreme  Court  of  North  Oarolina.    May  16, 

1905.) 

HOMICIDB-HSRLF-  OBFENSE— PROVOKING      DTFFI- 
CUIiTT— I NSTKUCTIONS. 

1.  Where  a  man  provokes  a  fight  by  unlaw- 
fully assaulting  another,  and  in  tlie  progress 
of  the  fi^ht  kills  hie-  adversary,  he  is  guilty  of 
manslaughter  at  least,  though  at  the  precise 
time  of  the  homicide  it  was  necessary  to  kill  to 
save  his  own  life. 

[Ed.  Note. — B'or  cases  in  point,  see  vol.  26, 
Gent.  Dig.  Homicide,  SS  145-150.] 

2.  In  a  prosecution  for  homicide  accused  tes- 
tified that  he  requested  dcceaj^ed  to  have  the 
fire  in  the  room  attended  to;  that  deceased  an- 
swered in  very  insulting  language;  that  ac- 
cused said  deceased  would  have  to  take  that 
back,  and  advanced  toward  him  10  or  12  feet; 
that  deceased  made  a  motion  as  if  to  draw  a 
pistol,  whereupon  accused  shot  him;  and  that 
accused  saw  no  weapon  of  any  kind  about  de- 
ceased. Held,  that  this  testimony  justified  an 
instruction  that  accused  was  guilty  of  man- 
slaughter at  least. 

Connor  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  McDowell 
County;  Neal,  Judges 


Elisha  Garland  was  conyicted  of  man- 
slaughter, and  appeals.    Affirmed. 

Indictment  for  murder,  tried  before  Neal, 
J.,  and  a  jury  at  August  term,  1004,  of  Mc- 
Dowell superior  court  The  evidence  con- 
sidered necessary  to  a  proper  understanding 
of  the  decision  is  as  follows: 

Alfred  Williams,  for  the  state,  testified 
that:  "Just  before  deceased  came  in,  prisoner 
was  drinking,  cursing,  and  talking.  I  was 
*in  there  when  deceased  came  in.  When  he 
came  in  he  walked  up  to  the  stove  and 
turned  his  back  to  it  Prisoner  told  CaUcutt, 
the  deceased,  to  put  some  coal  in  the  stove. 
Deceased  said,  'I  am  not  working  here.' 
Prisoner  told  him  again  about  the  stove  and 
flra  Deceased  said  he  had  no  authority 
there.  Prisoner  said,  *Damn  you,  you  will  do 
it,  too.'  Calicutt  turned  around.  Prisoner 
caught  him  in  the  collar,  shoved  him  back, 
and  shot  him  between  the  eyes.  When  pris- 
oner had  deceased  by  the  collar  one  of  the 
men  said,  'Don't  do  that,  Lelsh;  quit'  Cali- 
cutt never  said  anything  but  what  I  have 
told.  When  the  shot  was  fired,  deceased 
'fell.  Prisoner  dropped  his  pistol,  picked  it 
up,  opened  the  door  with  both  hands,  and 
went  out.  Calicutt  went  out  on  the  plat- 
form. Nothing  was  said  except  what  I  have 
told." 

As  to  dying  declarations  of  deceased, 
James  Calicutt  testified:  "Deceased  was  my 
son.  He  lived  eight  days  after  he  was  shot 
between  the  eyes.  He  was  conscious  all  the 
time.  He  told  me  when  he  came  home  that 
he  was  shot  He  said  every  day  he  was 
going  to  die.  Asked  me  and  his  mother  to 
pray  for  him.  He  said  he  had  been  to  the 
festival,  started  home,  went  down  to  the 
railroad  bridge  with  some  others  who  were 
going  to  a  wake  at  Morehead  City  (In  this 
county).  He  got  to  the  bridge,  and  said  he 
would  not  go  further.  Went  into  the  depot 
to  see  what  time  it  was;  and  some  onef,  he 
did  not  know  who,  asked  him  to  make  a  fire 
in  the  stove.  He  told  the  man,  'I  don't 
work  here.*  The  man  said,  'You've  got  to 
make  It,  for  I  am  cold.'  This  fellow  said, 
'Maybe  you  are  not  going  to  do  It.'  De- 
ceased said,  'No,  for  I  don't  work  here.*  The 
man  said,  'God  damn  you,  I'll  see  if  I  can 
make  yon  do  it*  grabbed  me  (deceased)  in 
the  collar,  and  shot  me.'  Deceased  said  he 
fell  behind  the  door." 

The  prisoner,  Elisha  Garland,  testified  in 
his  own  behalf:  "I  laid  down  and  dozed  oflT 
to  sleep.  When  deceased  came  in  the  door 
slammed  and  woke  me.  That  was  the  time 
Ive  Calicutt,  deceased,  came  in.  I  had  not 
seen  him  before.  Did  not  know  him.  I  was 
lying  where  the  partition  between  the  seats 
was  torn  out,  on  my  left  side,  asleep.  Door 
slammed  and  I  woke.  I  raised  my  head, 
and  laid  down  again.  Cold  chili  ran  over 
me.  I  looked  and  saw  the  darkey  standing 
up  near  the  stove  with  his  back  to  it.  1 
said,  'Partner,  wake  that  man,  and  tell  him 
to  put  some  coal  in  the  stove.'    He  said,  'I 
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have  nothing  to  do  with  waking  him.'  I 
said,  'Can't  you  wake  hioi,  and  tell  him  to 
make  a  fire  in  the  stove?'  He  turned  his 
head  to  the  left,  and  said,  *Who  are  you,  a 
Mitchell  county  son  of  a  bitch?  I  said, 
'Don't  you  say  tliat  any  more.'  I  Jumped  up, 
and  said,  'You  have  got  that  to  take  back.* 
He  said,  'I  don't  say  a  damn  thing  to  take 
back.'  I  said,  There  have  been  men  who 
said  things  and  took  back.'  He  said,  'You 
damn  liar,  you  son  of  a  bitch,  I  will  shoot 
your  head  off.'  Threw  his  right  hand  to  his 
right  hip — threw  himself  to  the  right  and 
turned  on  his  heel.  I  drew  a  revolver  and 
fired.  I  fired  when  he  threw  himself  around. 
His  face  was  straight  towards  me.  I  drop- 
ped my  pistol  when  I  went  to  open  the  door, 
picked  it  up,  and  went  out  the  door  and  left. 
He  was  standing  up  on  south  side,  and  I 
walked  up  to  him  on  the  north  side.  I 
walked  up  from  wh^re  I  was  lying  at  the 
stove,  ten  or  twelve  feet,  to  where  he  was, 
and  the  shot  was  fired  in  two  minutes."  On 
cross-examination  prisoner  testified:  "I  saw 
no  firearms  on  the  deceased,  no  gun  or  knife, 
no  rock  or  stick.  He  never  moved  one  step 
towards  me.  Saw  no  stick.  Made  no  at-* 
tempt  to  strike  me.  The  Governor  offered 
a  reward  for  me.  I  was  found  in  Mitchell 
county.  I  never  heard  Hollifield  say,  'Stop 
Leish;  don't  do  that.'  I  came  over  here  to 
work.  Did  not  bring  my  trunk,  or  any 
clothes  except  what  I  wore.  When  I  told 
him  he  had  to  take  that  back,  then  it  was 
I  walked  up  to  where  he  was,  at  the  side 
of  the  stove.  I  was  Indicted  for  marrying 
a  woman  through  a^  Joke.  I  have  been  in 
the  United  States  army;  Joined  in  1902.  I 
gave  in  my  age  as  18.  I  was  not  sworn  as 
to  my  age.  I  was  in  the  army  14  months. 
The  mock  marriage  took  place  in  the  woods. 
I  was  drunk  once  six  or  eight  years  ago." 

The  court,  among  other  things,  instructed 
the  Jury,  after  citing  all  the  evidence,  that  if 
they  believed  the  prisoner's  evidence  and 
that  of  his  witnesses  to  be  true,  he  would 
at  least  be  guilty  of  manslaughter.  To  the 
foregoing  charge  the  prisoner  in  apt  time  ex- 
cepted, and  assigned  the  same  as  error. 
This  was  the  only  exception  as  to  the  charge 
given.  The  Jury  rendered  a  verdict  of  guilty 
of  manslaughter,  and  from  the  Judgment 
thereon  the  prisoner  appealed. 

A.  C.  Avery  and  P.  J.  Sinclair,  for  appel- 
lant   The  Attorney  General,  for  the  State. 

HOEJS,  J.  (after  stating  the  case).  It  is 
the  law  of  this  state  that  where  a  man 
provokes  a  fight  by  unlawfully  assaulting 
another,  and  in  the  progress  of  the  fight  kills 
his  adversary,  he  will  be  guilty  of  man- 
slaughter at  least,  though  at  the  precise  time 
of  the  homicide  it  was  necessary  for  the 
original  assailant  to  kill  in  order  to  save  his 
own  life.  This  Is  ordinarily  true  where  a 
man  unlawfully  and  willingly  enters  into  a 
mutual  combat  with  another  and  kills  his 


adversary.  In  either  case,  in  order  to  ex- 
cuse the  killing  on  the  plea  of  self-defense, 
it  is  necessary  for  the  accused  to  show  that 
he  "quitted  the  combat  before  the  mortal 
wound  was  given,  and  retreated  or  fled  as  far 
as  he  could  with  safety,  and  then,  urged  by 
mere  necessity,  killed  his  adversary  for  the 
preservation  of  his  own  life."  Foster's 
Crown  Law,  p.  276.  The  same  author  says 
on  page  277:  "He,  therefore,  who,  in  case 
of  a  mutual  conflict,  would  excuse  himself 
on  the  foot  of  self-defense,  must  show  that 
before  the  mortal  stroke  was  given  he  had 
declined  any  further  combat,  and  retreated 
as  far  as  he  could  with  safety,  and  also  that 
he  killed  his  adversary  through  mere  neces- 
sity, and  to  avoid  immediate  death.  If  be 
faileth  in  either  of  these  circumstances,  be 
will  incur  the  penalty  of  manslaughter." 
To  the  same  effect  is  Lord  Hale,  who  lays 
it  down:  "That  if  A.  assaults  B.  flrst,  and 
upon  that  assault  B.  reassaults  A.,  and  that 
so  flercely  that  A.  cannot  retreat  to  the  wall 
or  other  non  ultra  without  danger  of  his 
life,  and  then  kills  B.,  this  shall  not  be  In- 
terpreted to  be  se  defendendo,  but  to  be 
murder  or  simple  homicide  (manslaughter), 
according  to  the  circumstances  of  the  case; 
for  otherwise  we  should  have  all  the  cases 
of  murder  or  manslaughter  by  way  of  inter- 
pretation turned  into  se  defendendo."  This 
principle  was  approved  and  applied  In  this 
state  In  Brittain's  Case,  89  N.  C.  48L  There 
it  was  held  that  when  a  prisoner  makes  an 
assault  upon  A.,  and  is  reassaulted  so  fierce- 
ly that  he  cannot  retreat  without  danger  of 
his  life,  and  the  prisoner  kills  A.,  the  killing 
cannot  be  Justifled  on  the  ground  of  self- 
defense.  The  flrst  assailant  does  the  flrst 
wrong,  and  brings  upon  himself  the  neces- 
sity of  slaying,  and  is  therefore  not  entitled 
to  the  favorable  Interposition  of  the  law.  * 
Applying  this  doctrine  to  the  facts  of  this 
case,  the  court  is  of  opinion  that  no  error  has 
been  committed. 

According  to  the  prisoner's  own  version 
of  the  occurrence,  he  was  asleep  in  the  wait- 
ing room  of  the  station,  and  was  waked  up 
by  the  slamming  of  a  door.  Feeling  chilled, 
he  said  to  the  deceased,  "Partner,  wake  that 
man  up,  and  tell  him  to  put  some  coal  In  the 
stove,"  and  the  deceased  replied,  "I  have 
nothing  to  do  with  waking  him  up."  The 
prisoner  replied,  "Can't  you  wake  him  up, 
and  tell  him  to  put  some  Are  in  the  stove?* 
The  deceased  then  used  most  insulting  lan- 
guage towards  the  prisoner,  and  the  prisoner 
Jumped  up,  and  said,  "You  have  got  to  take 
that  back,"  and  advanced  towards  the  de- 
ceased 10  or  12  feet,  when  the  deceased 
made  a  motion  as  if  to  draw  a  pistol,  and 
the  prisoner  fired  and  killed  him.  On  cross- 
examination  the  prisoner  said, '  "I  saw  no 
firearms  on  the  deceased,  no  gun,  no  knife, 
no  rock  or  stick.  He  never  moved  one  step 
towards  me,  and  made  no  attempt  to  strike 
me."  A  fair  and  correct  Interpretation  of 
this  testimony  puts  the  prisoner  in  the  wrong 
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at  the  commeucement  of  the  difficulty.  Al- 
though he  may  have  heen  grievously  insult- 
ed, yet  in  going  up  to  the  deceased,  having 
advanced  10  or  12  steps,  and  saying,  "You've 
got  that  to  take  back,**  the  prisoner  unlaw- 
fully brought  on  the  affray,  and  under  the 
authorities  cited  the  position  of  self-defense 
is  not  open  to  him,  unless  he  can  show  that 
he  quitted  the  combat  before  the  mortal 
blow  was  given.  In  telling  the  jury  that  on 
the  prisoner's  own  statement,  If  believed, 
he  was  guilty  of  manslaughter,  there  was 
no  error,  and  it  Is  so  adjudged. 
No  erl*or. 

OONNOH,  J.  (dissenting).  The  rule  of  law 
is  daily  announced  and  enforced  by  this 
court  that  when  the  defendant  demurs  to 
plaintiffs  evidence,  and  demands  judgment, 
he  thereby  admits  the  truth  of  the  evidence, 
and  every  reasonable  Inference  to  be  drawn 
therefrom  most  favorable  to  the  plaintiff. 
*'In  passing  on  and  deciding  the  question 
.presented  by  the  demurrer  the  court  must 
consider  not  only  all  the  facts  which  the  evi- 
dence tends  to  establish,  but  also  such  fair 
and  reasonable  Inferences  of  fact  as  the 
Jury,  if  trying  the  cause,  might  have  lawful- 
ly drawn  from  such  evidence."  6  Bnc.  PI. 
A  Pr.  442.  The  state  having  shown  the 
killing  with  a  deadly  weapon,  and  there 
being  nothing  in  the  evidence  tending  to 
show  self-defense,  the  defendant  assumed  the 
position  of  actor.  He  took  upon  himself  the 
burden  of  showing  that  he  acted  In  defense 
of  his  own  person.  His  honor's  instruction 
to  the  jury  In  respect  to  the  legal  effect  of 
defendant's  testimony  places  the  solidtoi^  In 
the  attitude  of  demurring.  Considered  from 
this  point  of  view,  and  for  the  purpose  of 
disposing  of  the  exception,  the  principle  in- 
voked and  applied  in  both  civil  and  criminal 
cases  applies.  The  general  principle  in  re- 
gard to  the  law  announced  by  the  court, 
with  some  limitations  not  necessary  to  be 
noted  for  the  purpose  of  this  opinion.  Is  con- 
ceded. This  concession  presents  the  question 
whether  the  facts  testified  to  by  the  prison- 
er establish,  as  a  matter  of  law,  an  assault 
by  him.  The  latest  definition  of  an  assault, 
made  by  this  court,  is  to  be  found  in  a 
well-considered  opinion  in  State  v.  Daniel, 
136  N.  C.  571,  48  S.  B.  544.  wherein  it  is 
said:  *'An  assault  Is  an  intentional  offer  or 
attempt  by  violence  to  do  an  Injury  to 
the  person  of  another.  There  must  be  an  of- 
fer or  attempt  Mere  words,  however  insult- 
ing or  abusive,  will  not  constitute  an  assault; 
nor  will  a  mere  threat  or  violence  menaced, 
as  distinguished  from  violence  begun  to  be 
executed.  •  ♦  •  If,  therefore,  the  defend- 
ant had  threatened  the  prosecutor  with  vio- 
lence, and  the  threat  had  been  accompanied 
by  any  show  of  force,  such  as  drawing  a 
sword  or  knife,  or  if  he  had  advanced  to- 
wards the  prosecutor  In  a  menacing  attitude, 
even  without  any  weapon,  and  had  been 
stopped  before  he  delivered  a  blow,  and  the 


prosecutor  had  been  put  in  fear,  and  com- 
pelled to  leave  the  place  where  he  had  the 
lawful  right  to  be,  the  assault  would  have 
been  complete,  although  he  was  not  at  that 
time  in  striking  distance.*'  In  State  v.  Crow, 
23  N.  C.  375,  the  court  charged  the  jury 
"that  if  the  conduct  of  the  defendant  was 
such  as  would  induce  a  man  of  ordinary  firm- 
ness to  suppose .  that  he  was  about  to  be 
stricken,  and  to  strike  In  self-defense,  the 
defendant  would  by  such  conduct  be  guilty  of 
an  assault."  Daniel,  J.,  said:  "We  admit 
such  conduct  would  be  strong  evidence  tend- 
ing to  prove  ♦  ♦  •  that  his  adversary 
first  attempted  or  offered  to  strike  him;  but 
it  is  not  conclusive  evidence  of  the  fact,  for 
if  it  can  be  collected,  notwithstanding  ap- 
pearances to  the  contrary,  that  there  was  not 
a  purpose  to  do  an  Injury,  there  is  no  as- 
sault The  law  makes  allowance  to  some 
extent  for  the  angry  passions  and  Infirmi- 
ties of  men."  The  jury  must  judge  of  the 
circumstances.  As  was  said  by  Judge  Gas- 
ton tn  Davis'  Case,  23  N.  C.  127,  35  Am.  Dec. 
735:  "It  is  difficult  in  practice  to  draw  the 
precise  line  which  separates  violence  men- 
aced from  violence  begun  to  be  executed." 
It  is  for  this  reason  that,  when  there  is  a 
reasonable  doubt  as  to  the  purpose  of  the 
defendant,  his  conduct  being  open  to  explana- 
tion, the  question  should  be  submitted  to  the 
jury.  In  State  v.  Mooney,  61  N.  C.  434,  a 
new  trial  was  ordered  because  the  judge 
told  the  jury  "that,  in  any  view  of  the  case, 
the  defendant  was  guilty.*'  The  testimony 
tending  to  show  an  assault  was  very  much 
stronger  than  here.  The  court  said:  "After 
a  careful  consideration  of  the  testimony, 
we  are  obliged  to  say  that  in  no  ylew  of  the 
case  Is  the  defendant  guilty.*'  This  is  a 
striking  Illustration  of  the  wisdom  of  the  law, 
which  submits  to  the  jury  not  only  the  de- 
cision of  the  fftcts,  but  the  Inferences  to  be 
drawn  therefrom.  State  v.  Mllsaps,  82  N. 
C.  548.  The  defendant  was  asleep  in  the 
public  depot  at  night  on  February  4th.  He 
was  awakened  by  deceased  coming  In.  He 
felt  cold,  and  asked  deceased -to  wake  up  the 
man  in  charge  of  the  depot,  and  tell  him 
to  put  some  coal  in  the  stove.  Deceased  re- 
fused, saying  that  he  had  nothing  to  do  with 
the  man.  Defendant  said,  "Can't  you  wake 
him  up,  and  tell  him  to  make  a  fire  In  the 
stove?"  There  was  certainly  nothing  offen- 
sive in  this  language.  Deceased  retorted,  ap- 
plying to  defendant  most  insulting  and  op- 
probrious language.  Defendant  ^'jumped  up," 
and  said,  "You  have  got  that  to  take  back." 

Deceased  said,  "I  don't  say  a  d n  thing 

to  take  back,"  to  which  defendant  said, 
•There  have  been  men  who  said  things  and 
took  back."  It  is  not  dear  whether  at  this 
time  defendant  had  walked  towards  deceas- 
ed.   As  he  narrates  the  occurrence,  he  says: 

"He  said,  'You  are  a  d n  liar.'  etc.   'I  vdll 

shoot  your  head  off.*  Threw  his  right  hand 
to  his  hip,  and  threw  himself  to  the  right 
and  turned  on  his  heel.    I  drew  a  revolver 
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and  fired.  I  fired  when  he  threw  himself 
around.  He  was  standing  on  south  side  of 
stove,  and  I  walked  up  to  him  on  north 
side."  There  Is  not  In  the  defendants  testi- 
mony any  suggestion  that  he  had  made  any 
threat,  or  that  as  he  walked  towards  de- 
ceased his  attitude  or  manner  was  menacing 
—that  his  hand  was  raised  or  that  his  pistol 
was  drawn.  The  Inference  Is  that  It  was 
not  He  says,  "I  drew  a  revolver  and  fired." 
I  do  not  say  that  there  was  no  evidence  of 
an  assault  I  simply  insist  that  the  evi- 
dence should  have  been  submitted  to  the 
jury  under  proper  Instructions  as  to  what 
constituted  an  assault  In  the  trial  of  cases 
Involving  allegations  of  negligence  it  Is  only 
when  the  facts  are  admitted,  and  but  one 
Inference  can  be  drawn  from  them,  that  the 
court  may  say,  as  a  matter  of  law,  whether 
the  allegation  Is  or  is  not  established.  If 
from  the  admitted  facts  two  minds  may  rea- 
sonably dliter  as  to  the  Inferences  to  be 
drawn,  the  question  must  be  submitted  to  the 
jury;  certainly  when  the  citizen  Is  charged 
with  crime,  and  his  conduct  Is  capable  of 
more  than  one  construction.  "It  is  neither 
charity,  nor  common  sense,  nor  law  to  infer 
the  worst  intent  which  the  facts  will  admit 
of.  ♦  •  •  The  guilt  of  a  person  Is  not  to 
be  inferred  because  the  facts  are  consistent 
with  his  guilt,  but  they  must  be  Inconsistent 
.  with  his  innocence."  Ashe,  J.,  in  State  v. 
Massey,  86  N.  0.  661,  41  Am.  Rep.  478. 
Therefore,  unless  it  can  be  said,  as  a  matter 
of  law,  that  the  conduct  of  defendant  con- 
stituted an  assault,  the  question  should  have 
been  submitted  to  the  jury,  because,  as  was 
wisely  said  by  Henderson,  J.,  in  Bank  y. 
Pugh,  8  N.  0.  198,  'rrhe  Jury  are  the  con- 
stitutional judges  not  only  of  the  truth  of 
testimony,  but  of  the  conclusions  of  fact 
resulting  therefrom."  It  is  for  the  same  rea- 
son that  this  court  has  repeatedly  held  that 
It  is  error  to  charge  the  jury  that  if  they 
believe  the  evidence  they  should  convict  the 
defendant  State  v.  Barrett,  123  N.  O.  753, 
31  S.  E.  731;  Sossamon  v.  Cruse,  133  N.  C. 
470,  45  S.  B.  757;  State  v.  Green.  134  N.  C. 
658,  46  S.  B.  761.  A  man  is  grossly  Insulted. 
He  demands  a  retraction.  This  he  has  a 
right  to  do;  a  duty  to  himself  to  do.  He 
walks  towards  the  person  using  the  language, 
making  no  threat,  using  no  violence,  no  dem- 
onstration of  force.  Is  it  possible  that  there- 
by he  becomes,  as  a  matter  of  law,  to  be 
declared  by  the  court  an  outlaw;  that  his 
God-given  right  of  self-defense  is  thereby 
forfeited?  If  this  be  the  law,  and  the  de- 
ceased had  drawn  and  presented  his  pistol 
after  his  threat  to  kill  the  defendant,  but 
Due  of  three  courses  was  left  him — ^to  be  shot 
in  his  track,  turn  his  back  and  flee,  there- 
by Increasing  his  danger,  or  defend  himself 
by  taking  the  life  of  his  assailant  and  sub- 
mitting to  a  judgment  branding  him  as  a 
felon  and  subjecting  him  to  an  infamous 
punishment  I  cannot  think  this  is  the  law. 
I  have  not  so  learned  it  from  the  elders.    It 


may  be  said  the  case  put  is  extreme.  With- 
out conceding  it  to  be  so,  I  think  it  fairly  il- 
lustrates the  principle  laid  down  by  the 
court  If  his  honor  was  in  error  in  saying 
that  upon  his  own  testimony  the  defendant 
was  guilty  of  an  assault,  and  was  thereby 
deprived  of  the  right  to  defend  himself, 
there  should  be  a  new  trial,  because  the  jury 
were  not  permitted  to  inquire  whether,  at  the 
time  he  shot  the  deceased,  the  prisoner  had 
reasonable  ground  to  apprehend,  and  did  ap- 
prehend, that  he  was  in  danger  of  death  or 
great  bodily  harm. 

The  defendant  requested  his  honor  to  in- 
struct the  jury:  "If  the  defendant  has  satis- 
fied you  from  the  evidence  that  when  he 
arose  from  his  seat  and  approached  toward 
deceased,  saying,  'Don't  say  that  again,'  'yon 
have  got  to  take  that  back,*  only  meant  to 
remonstrate  with  him,  and  not  to  fight  or 
injure  him,  and  that  he  did  not  offer  to 
strike  deceased,  nor  make  any  further  demon- 
stration of  force,  and  that  th^^upon  de- 
ceased, suddenly  turning  half  round,  threw 
his  right  hand  on  his  right  hip  pocket  as 
if  to  draw  a  pistol,  cursing  defendant,  and 
threatening  to  shoot  him,  caused  the  defend- 
ant to  believe,  and  was  sufficient  to  cause 
him  to  reasonably  apprehend,  that  he  was 
about  to  lose  his  life  or  suffer  great  bodily 
harm,  and  thereupon  he  suddenly  fired  the 
fatal  shot,  then  It  would  be  excusable  homi- 
cide, and  you  would  answer  the  issue  in  favor 
of  the  defendant"  This  was  refused.  I 
think  the  instruction  should  have  been  given. 
It  involved  the  inquiry  whether  the  defend- 
ant had  made  an  assault  upon  the  deceased. 
If  they  had  found  the  hypothesis  involved 
in  th^  Instruction  in  that  respect  to  be  true, 
there  can  be  no  doubt  of  the  correctness  of 
the  concluding  portion  of  the  instraction. 
Other  instructions  varying  the  form,  but  pre- 
senting the  same  question  to  the  jury,  were 
asked  and  refused. 

The  opinion  concludes  with  the  statement: 
"A  fair  and  correct  Interpretation  of  this  tes- 
timony puts  the  prisoner  in  the  wrong  at 
the  commencement  of  the  difficulty.  Al- 
though he  may  have  been  grievously  insult- 
ed, yet  in  going  up  to  the  deceased,  having 
advanced  ten  or  twelve  steps,  and  saying, 
'You've  got  that  to  take  back,'  the  prisoner 
unlawfully  brought  on  the  affray,  and,  mider 
the  authorities  cited,  the  position  of  self- 
defense  is  not  open  to  him,  unless  he  can 
show  that  he  quitted  the  combat  before  the 
mortal  blow  was  given."  I  respectfully  but 
strongly  dissent  from  so  much  of  this  prop- 
osition as  assumes  that  the  testimony  puts 
the  prisoner  in  the  wrong  at  the  commence- 
ment of  the  difficulty.  I  assume  that  it  is 
meant  that  he  committed  an  act  which  was 
illegal;  that  is,  that  he  made  an  assault  upon 
deceased.  If  the  prisoner  had  stopped  at  the 
stove,  and  the  matter  had  ended  as  he  reach- 
ed that  point,  could  it  be  said  that,  as  a 
matter  of  law,  an  assault  had  been  commit- 
ted?   It  is  not  clear  that  the  court  should  not» 
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in  that  event,  have  held  that,  as  a  matter 
of  law,  no  assault  was  committed.  Howeyer 
that  may  be,  I  entertain  no  doubt  that  the 
defendant  would  have  been  entitled  to  a  trial 
by  Jury.  By  the  ruling  of  the  judge  the 
defendant  was  not  permitted  to  have  his  plea 
of  self-defense  considered  by  the  jury.  It 
may  be  said  that  ample  evidence  was  intro- 
duced by  the  state  to  establish  the  defend- 
ant's guilt.  That  may  be  true.  The  defend- 
ant may  be  guilty.  If  so,  it  was  the  prov- 
ince of  the  jury,  and  not  the  court,  to  find 
the  fact  No  matter  how  guilty  he  may  be, 
he  is  none  the  less  entitled  to  a  trial  ac- 
cording to  the  law  of  the  land.  If  he  has 
been  adjudged  guilty  otherwise,  not  only  is 
a  wrong  done  him,  but  a  precedent  is  set 
which  may  be  used  to  adjudge  other  men — 
innocent  men — guilty.  Crime  must  be  pun- 
ished, but  the  safeguards  which  the  wisdom 
of  the  ages  has  established  must  not  be  re- 
moved or  weakened.  I  find  in  the  language 
of  Mr.  Justice  Rodman  in  State  v.  Matthews, 
78  N.  C.  537,  the  rule  which  should  govern 
judges  in  the  trial  of  criminal  cases.  He 
says:  "We  think  he  is  required,  in  the  inter- 
est of  human  life  and  liberty,  to  state  clear- 
ly and  distinctly  the  particular  issues  arising 
on  the  evidence,  and  on  which  the  jury  are  to 
pass,  and  to  instruct  them  as  to  the  law  ap- 
plicable to  every  state  of  the  facts  which, 
npon  the  evidence,  they  may  reasonably  find 
to  be  the  true  one.  To  do  otherwise  is  to 
fail  to  'declare  and  explain  the  law  arising 
on  the  evidence,'  as  by  the  act  of  assembly  he 
is  required  to  do." 

I  think  the  defendant  is  entitled  to  a  new 
trial. 

WALKER,  J.,  concurs  in  the  dissenting 
opinion. 

(138  N.  C.  437) 

JANNBY  et  al.  v.  BLACKWELU 

(Supreme  Court  of  North  Carolina.    May  28, 

1905.) 

PUBLIC  LANDS— OBANTS  —  RBGT8TBATI0N— PBI- 
OarTT— BIGHTS  OF  OBANTBBS. 

1.  Where  a  person  enters  and  procures  a 
grant  for  land  covered  by  a  grant,  be  acquires 
no  title,  as  the  state  by  the  senior  grant  parted 
with  its  title. 

2.  A  grant  issued  for  land  subject  to  entry 
may  not  be  attacked  collaterally  for  fraud  or 
irregularity,  but  if  the  land  Is  not  subject  to 
entry  the  grant  is  void,  and  may  be  attacked 
collaterally. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Public  Lands,  {  473.] 

8.  Laws  1893,  p.  52,  c.  40,  provides  tliat  grants 
theretofore  made,  which  were  required  to  be 
registered,  "may  be  registered  •  •  ♦  at  any 
time  or  times  within  two  years  from*'  January 
1,  1894,  "♦  •  ♦  notwithstanding  that  such 
specified  times  have  already  expired,  and  all 
such  grants  heretofore  registered  after  the  ex- 
piration of  such  specified  time  or  times  shall  be 
taken  and  treated  as  if  they  had  been  registered 
within  such  specified  time:  ♦  •  ♦  provided 
that  nothing  herein  contained  shall  *  •  • 
have  the  effect  to  divest  any  rights,  titles  or 
equities  In  or  to  land  covered  by  such  grants," 


acquired  by  any  person  from  the  state  by  grant 
issued  since  such  grants  were  respectively  is- 
sued. Held  that,  where  neither  grantee  had 
actual  possession  of  the  land,  a  plaintiff  claim- 
ing under  a  |:rant  issued  in  1875  and  registered 
in  1878  acquired  no  ri^ht,  title,  or  equity  in  the 
land  as  against  a  prior  grant  issued  in  1848 
and  recorded  in  1895. 

Appeal  from  Superior  Court,  Caldwell 
County;   Webb,  Judge. 

Action  by  J.  W.  Janney  and  others  against 
Nannie  G.  Blackwell.  Case  submitted  on 
facts  agreed,  and,  from  a  judgment  for  de- 
fendant, plaintiffs  appeal.    Affirmed. 

This  is  a  controversy  without  action,  sub- 
mitted to  the  court  upon  facts  agreed,  for 
tbe  purpose  of  settling  tbe  matters  in  dlf-« 
ference  between  the  plaintiffs  and  tbe  de- 
fendant under  section  567  of  the  Code.  The 
plaintiffs  claim  tbe  land  in  controversy  un- 
der grant  No.  883  to  W.  D.  Sprague,  for 
640  acres,  dated  December  29,  1875,  and 
registered  in  tbe  office  of  the  register  of 
deeds  of  Caldwell  county  October  31,  1878, 
and  by  mesne  conveyances  making  a  com- 
plete chain  of  title  to  tbe  plaintiffs,  all  of 
whicb  are  in  due  form  and  registered.  The 
defendant  claims  title  to  tbe  land  under 
grant  No.  265  to  Wilson  Foster,  for  100 
acres,  dated  Deoember  23,  1848,  and  regis- 
tered in  the  office  of  the  register  of  deeds 
of  Caldwell  county  April  5,  1895,  and  by 
mesne  conveyances  making  a  complete  cliain 
of  title  to  tbe  defendant,  all  of  which  are  in 
due  form  and  registered.  It  is  admitted  that 
botb  grants  covered  the  land  in  controversy, 
and  it  is  also  agreed  that  neither  tbe  plain^ 
tiffs  nor  tbe  defendant,  nor  those  under 
whom  tbey  claim  title,  have  ever  held  any 
possession  of  tbe  land  in  controversy,  or 
any  part  of  it,  included  in  either  of  tbe  said 
grants,  except  tbe  recent  entry  by  tbe  de- 
fendant for  tbe  purpose  of  cutting  the  tim- 
ber trees  therefrom.  The  court,  being  of 
opinion  that  upon  tbe  facts  agreed,  tbe 
plaintiffs  ought  not  to  recover,  rendered  judg- 
ment for  tbe  defendant  Plaintiffs  excepted 
and  appealed. 

L.  D.  Lowe,  for  appellants.  Mark  Squires, 
for  appellee. 

CONNOB,  J.  (after  stating  tbe  facts).  The 
statutes  in  force  in  tbis  state  for  more  than 
a  century  have  permitted  "all  vacant  and  un- 
appropriated lands  belonging  to  tbe  state,*' 
with  certain  well-defined  exceptions,  to  be 
entered,  and  grants  taken  therefor.  Code, 
S  2751.  "To  be  subject  to  entry  under  tbe 
statute,  lands  must  be  such  as  belong  to  tbe 
state,  and  such  as  are  vacant  and  unap- 
propriated." Hall  V.  Hollifleld,  76  N.  C  476; 
State  V.  Bevers,  86  N.  C.  588.  By  making 
the  entry  as  prescribed  by  law  tbe  enterer* 
does  not  acquire  any  title  to  the  land,  but 
only  a  "pre-emption  right,"  or,  as  it  is  some- 
times called,  an  "inchoate  equity,"  or  right  to 
call  for  a  grant  upon  compliance  with  tbe 
statute.  The  grant  wben  issued,  relates  to 
tbe  entry,  and  vests  tbe  title  in  tbe  grantee. 
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The  land,  when  granted,  Is  no  longer  subject 
to  entry  as  "vacant  and  unappropriated 
lands."  B'eatherston  v.  Mills,  15  N.  0.  596; 
Hoover  v.  Thomas,  61  N.  C.  184;  State  v. 
Severs,  supra;  Newton  v.  Brown,  134  N. 
G.  439,  46  S.  E.  994.  It  follows,  therefore^ 
that,  if  one  lay  an  entry  upon  and  procure 
a  grant  for  land  covered  by  a  grant,  he  ac- 
quires no  title  thereto,  for  the  reason  that 
the  state  has  by  the  senior  grant  parted  with 
its  title.  Stanmire  v.  Powell,  35  N.  C.  312. 
If  the  land  be  open  to  entry,  and  a  grant 
be  issued  therefor,  such  grant  may  not  be 
attacked  collaterally  for  fraud,  irregularity, 
or  other  cause.  This  can  be  done  only  by 
the  state,  or  by  pursuing  the  provisions  of 
section  2786  of  the  Code.  But  if  the  land 
be  not  subject  to  entry,  the  grant  is  void, 
and  may  be  attacked  collaterally.  Prior  to 
1885  the  statutes  provided  that  all  grants, 
deeds,  etc.,  be  registered  in  the  county  where- 
in the  land  was  situated  within  two  years 
from  the  date  thereof.  With  one  or  two 
omissions,  the  Legislature  uniformly  extend- 
ed the  time  for  registration  for  two  years. 
This  court  with  equal  uniformity  held  that 
such  instruments,  when  registered  within 
two  years  from  their  date,  or  within  the  ex- 
tended period,  were  good  and  valid  for  all 
purposes  from  their  date  by  relation.  Refer- 
ring to  grants,  it  was  said  in  Hill  v.  Jack- 
son, 31  N.  O.  333,  that  "the  passage  of  the 
acts  •  •  •  prolonging  the  time  within 
which  grants  shall  be  registered  in  the  coun- 
ty has  practically  the  effect  of  rendering 
nugatory  that  clause  in  them.  •  •  •  The 
grants,  then,  may  be  registered  at  any  time, 
if  at  that  time  there  be  any  law  authorizing 
the  act  ♦  •  ♦  If  the  registration  of  the 
grant  was  legal,  then  it  must  have  the  effect 
of  relating  back.  This  is  a  necessary  con- 
sequence, and  daily  recognized  in  our  prac- 
tice." The  same  doctrine  prevailed  in  re- 
gard to  deeds.  Walker  v.  Coltralne,  41  N.  C. 
79;  Phifer  v.  Bamhart,  88  N.  Q  333.  At 
the  session  of  1885  the  Legislature  enacted  a 
statute  which  worked  a  radical  change  in 
regard  to  the  registration  of  deeds.  Chap- 
ter 147,  p.  233,  Laws  1885,  declares  that  no 
deed,  etc.,  shall  be  valid  at  law  to  pass  any 
property  as  against  creditors  or  purchasers 
for  value,  but  from  registration.  No  time 
was  fixed  within  which  such  instruments 
were  to  be  recorded.  From  that  time  it 
became  unnecessary  to  pass  the  usual  act 
extending  the  time  for  registration  of  deeds. 
The  Legislature  at  that  session,  and  until 
1893,  failed  to  extend  the  time  for  register- 
ing grants.  In  Wyman  v.  Taylor,  124  N.  C. 
426,  32  S.  E.  740,  this  court  held  that  chap- 
ter 147,  p.  233,  Laws  1885,  did  not  apply  to 
grants;  hence  from  1885  until  1893  there 
was  no  statute  in  force  in  this  state  author- 
izing the  registration  of  grants  after  the 
expiration  of  two  years  from  their  date. 
By  section  2779  of  the  Code  they  were  re- 
quired to  be  registered  within  two  years. 
During  the  period  between  1885  and  1893 


there  was  no  statute  in  force,  permitting  the 
plaintiff  to  register  the  grant.  By  chapter 
40,  p.  52,  Laws  1893,  it  was  provided  that 
grants  theretofore  made  which  were  required 
to  be  registered  "may  be  registered  in  the 
counties  in  which  the  lands  lie  respectively 
at  any  time  or  times  within  two  years  from 
the  first  day  of  January  1894  next  ensuing, 
notwithstanding  the  fact  that  such  specified 
times  have  already  expired,  and  all  such 
grants  heretofore  registered  after  the  expira- 
tion of  such  specified  time  or  times  shall  be 
taken  and  treated  as  If  they  had  been  reg- 
istered within  such  specified  time  or  times- 
provided  that  nothing  herein  contained  shall 
be  held  or  have  the  effect  to  divest  any 
rights,  titles  or  equities  In  or  to  the  land 
covered  by  such  grants,  or  any  of  them,  ac- 
quired by  any  person  or  persons  from  the 
State  of  North  Carolina,  by  or  through  any 
entry  or  entries,  grant  or  grants,  made  or  is- 
sued since  such  grants  were  respectively  Is- 
sued, or  of  those  claiming  through  or  under 
such  subsequent  entry  or  entries,  grant  or 
grants."  The  plaintiffs  Insist  that  the  lan- 
guage of  the  proviso  prevents  the  operation 
of  the  senior  grant  from  relating  back  to 
Its  date,  and  gives  the  grant  of  1876.  under 
which  they  claim,  priority.  The  question  is 
thus  presented,  what  right,  title,  or  equity 
did  the  grant  of  1875  confer  upon  the  gran- 
tee? As  we  l\ave  seen,  the  land  at  the  time 
of  the  issuing  of  the  grant  was  not  subject 
to  entry,  and  therefore  the  grantee  acquired 
no  right,  title,  or  equity  in  the  land  as 
against  the  prior  grantee.  It  is  well  settled 
that,  where  language  is  used  In  a  statute 
which  has  a  well-defined  legal  meaning,  the 
Legislature  will  be  presumed  to  have  used 
the  language  with  reference  to  such  meaning. 
The  plaintiff  must  therefore  establish  the 
proposition  that  he  had  some  legal  right  or 
title  to  the  land  or  some  equity  therein  by 
virtue  of  his  grant  It  is  not  to  be  doubted 
that  the  Legislature  had  the  power  to  impose 
upon  the  persons  registering  their  grants 
after  the  time  provided  therefor  had  expired 
the  condition  that  they  should  do  so  subject 
to  Junior  grants  which  had  been  registered. 
The  registration  of  a  grant  Is  not  necessary 
to  give  it  validity  for  the  purpose  of  passing 
title.  24  A.  &  E.  Enc.  116.  It  will  be  noted 
that  theie  is  a  marked  difference  in  the  lan- 
guage of  the  statute  requiring  the  registra- 
tion of  deeds  (section  1245  of  the  Code,  and 
Acts  1885,  p.  233,  c.  147),  and  that  requiring 
the  registration  of  grants.  The  first  de- 
clares that  "no  deed  shall  be  good  and  avail- 
able, •  •  ♦"  whereas  the  second  directs 
that  the  grant  be  recorded. 

We  therefore  conclude  that,  In  view  of  the 
facts  set  out  in  the  record,  the  plaintiff  had 
not,  at  the  time  of  the  registration  of  the 
grant  of  1848,  acquired  by  the  grant  of  1875 
any  "right,  title,  or  equity*'  as  against  the 
senior  grant,  which  gave  it  priority.  Xeilhor 
grantee  had  actual  possession  of  the  land. 
The  legal  title  vesting  In  the  first  grantee 
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drew  the  construrtlve  possession,  which  con- 
tinued until  there  was  an  ouster.  It  appean 
that  the  plaintiff  had  never  taken  possession. 
Therefore  the  possession  Is,  by  operation  of 
law,  In  the  defendant,  by  virtue  of  the  senior 
grant.  It  may  be  suggested  that  the  con- 
struction which  we  have  placed  upon  the 
proviso  of  the  act  of  1893  practically  emas- 
culates it — gives  It  no  operative  force.  If 
the  defendant  had  gone  Into  actual  posses- 
Bion  of  the  land,  thereby  ousting  the  senior 
grant,  and  remained  in  possession  for  seven 
3'ears,  he  would  have  acquired  title.  How- 
evef  this  may  be,  we  are  not  at  liberty  to 
give  to  the  words  of  the  proviso  any  other 
or  larger  operation  than  they  have  In  the 
law.  The  act  does  not  profess  to  confer  any 
right,  title,  or  equity,  but  to  protect  such 
as  the  junior  grantee  had  at  the  time  of  Its 
passage.  As  he  had  none  as  against  the 
senior  grantee,  he  does  not  come  within  Its 
provisions. 

We  are  of  opinion  that  the  Judgment  of 
the  court  below  was  correct,  and  must  there- 
fore be  affirmed. 

ALffirmed. 
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STATE  V.  SMITH. 

(Supreme  Court  of  North  Carolina.    May  28, 

1005.) 

BAPE— CONFESSIONS— ATTOBNET    AND    CLIENT— 

FBIVILEGED    COMMUNICATIONS— HARM? 

LESS  EBBOB— INSTRUCTIONS. 

1.  In  a  prosecution  for  rape,  error,  if  any. 
in  admitting  a  statement  of  defendant  that  if 
he  ever  got  out  of  this  scrape  he  would  never 
get  in  Jail  again,  and  that  he  was  in  jail  three 
years  before  for  killing  a  girl,  and,  when  he 
got  out,  tiiought  he  would  never  be  back,  was 
harmless. 

2.  The  mere  fact  that  one  accused  of  crime  is 
in  custody  of  an  officer  when  he  makes  certain 
statements  does  not  render  them  inadmissible. 

3.  Declarations  by  one  accused  of  crime  do 
not  become  privileged  when  accused  afterwards 
retains  the  person  to  whom  the  declarations 
were  made  as  his  attorney. 

[Ed.  Note. — For  cases  in  point,  see  voL  50, 
Gent.  Dig.  Witnesses,  §§  749,  751.] 

4.  Declarations  by  one  accused  of  crime  to 
one  not  a  lawyer,  acting  as  his  "attorney  in 
fact,"  are  not  privileged. 

5.  Under  the  statute  forbidding  the  court  to 
comment  on  the  evidence  it  is  proi)er  in  a  prose- 
cution for  rape  to  instruct  that  failure  of  prose- 
cutrix to  make  outcry  is  a  circumstance  against 
the  truth  of  ber  statement,  and  to  refuse  to  in- 
struct that  it  is  a  '^strong  circumstance.'' 

Appeal  from  Superior  Court,  Madison 
County;  Fred  Moore,  Judge. 

Peter  Smith  was  convicted  of  tape,  and 
appeals.    Affirmed. 

The  Attorney  General,  for  the  State. 

BROWN,  J.  The  prosecutrix,  about  15 
years  of  age,  lived  with  her  father  on  Spring 
creek,  in  Madison  county.  On  the  night  of 
November  8,  1904,  according  to  her  testi- 
mony, she  went  out  of  the  house  where -she 
resided,  and  remained  about  five  minutes, 
and  had  started   back,   when   the  prisoner 


seized  her,  and  said  he  was  going  to  take 
her  to  Garfield  Suttles*.  The  prosecutiix 
said  she  would  call  her  father,  whereupon 
prisoner  put  his  arm  around  her  waist  and 
his  hand  over  her  mouth,  and  forced  her  to 
go  along  with  him.  Without  rehearsing  the 
details,  revolting  and  brutal  in  the  extreme, 
the  evidence  tends  to  show  that  prisoner 
made  the  prosecutrix  go  with  him  through 
the  fields  and  woods  for  about  two  miles. 
He  then,  notwithstanding  her  resistance  and 
efforts  to  flee,  forced  her  to  submit  to  him. 
They  then  went  on  to  the  ford  above  one 
Jesse  Slagle's,  and  the  prisoner  rehired  her 
to  yield  to  him  again  and  again.  The  pris- 
oner was  armed  with  a  gun,  and  repeatedly 
threatened  to  kill  prosecutrix. 

A  witness  for  the  state  (Mayo  Reeves)  tes- 
tified that  he  and  one  Wells  were  hunting 
above  Jesse  Slagle's  on  the  night  of  the  oc- 
currence. Their  dogs  were  running  and 
barking^  on  the  mountain  aide,  and  they  sat 
down  to  wait.  They  heard  a  woman  "holler- 
ing," and  in  two  or  three  minutes  Eva  Sut- 
tles,  the  prosecutrix,  came  running  up,  and 
said  that  Peter  Smith  was  up  there  trying 
to  kill  her.  She  wanted  to  be  taken  home, 
but  witness  took  her  to  Jesse  Slagle's,  where 
she  spent  the  night,  and  related  the  circum- 
stances of  the  assault.  There  was  abundant 
evidence  tending  to  corrolxvate  the  prose- 
cutrix. Her  testimony  discloses  a  case  of 
such  unparalleled  brutality  ux)on  the  part  of 
the  prisoner  that  we  have  been  more  than 
cautious  to  see  that  natural  indignation  does 
not  sway  our  judgment  in  passing  upon  his 
rights.  We  have  therefore  subjected  the  rec- 
ord to  the  closest  scrutiny. 

First  exception:  L.  S.  Plemmons,  a  wit- 
ness for  the  state,  testified  that  he  had  the 
prisoner  in  custody,  made  no  threats,  offered 
no  inducements;  that  prisoner,  on  the  way 
to  the  jail,  voluntarily  stated  to  witness  that 
"if  he  ever  got  out- of  this  scrape  he  never 
allowed  to  be  gruilty  of  being  back  in  jail 
again ;  that  when  he  left  jail  before  he  never 
aimed  to  be  back;  that  he  was  in  jail  three 
yp'.ii'^  rgo  for  killing  a  girl."  If  it  was  er- 
roneous to  admit  this  declaration  of  the  pris- 
oner it  was  harmless  error.  It  did  not  tend 
to  prove  or  disprove  the  charge  in  the  in- 
dictment. It  was  an  expression  as  to  what 
he  intended  to  do  in  the  future,  and  not  a 
recital  of  what  he  had  done  in  the  past  We 
are  unable  to  see  how  it  could  have  seriously 
influenced  the  jury  in  passing  upon  the  guilt 
of  the  prisoner.  The  exception  is  without 
merit 

Second  exception:  The  prisoner  objected 
to  the  testimony  of  Jasper  Bbbs,  who  testi- 
fied to  certain  declarations  of  prisoner  to 
Ebbs,  upon  the  ground  that  Ebbs  was  his 
"attorney  in  fact,"  and  that  the  statements 
were  made  to  Ebbs  on  the  day  of  the  pre- 
liminary examination  before  the  justice  of 
the  peace  and  on  the  day  before.  After  these 
declarations  were  made  to  Ebbs,  it  appears 
that  prisoner's  father  asked  Ebbs  to  do  what 
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he  could  for  prisoner,  and  prisoner  at  the 
same  time  made  the  same  request  Ebbs 
promised  that  he  would.  The  objection  of 
prisoner  is  stated  in  the  following  language: 
"That,  being  in  the  custody  of  an  ofELcer,  and 
having  made  the  declarations  as  testified  to 
by  the  witness  to  a  man  to  whom  he  had 
gone  for  advice  and  help,  and  who  after- 
wards acted  as  his  attorney  de  facto  in  the 
examination  before  the  justice  of  the  peace, 
such  declarations,  made  under  such  circum- 
stances, are  not  admissible/'  The  objection 
that  prisoner  was  in  the  custody  of  an  officer 
when  the  declaration  was  made  is  untenable, 
there  being  no  evidence  whatever  of  induce- 
ment or  force.  This  has  been  repeatedly 
held  in  this  state.  Neither  can  the  objection 
be  sustained  on  the  other  ground.  The  dec- 
larations were  made  before  the  relation  ex- 
isted; and,  had  Ebbs  been  an  attorney  at 
law,  the  prisoner  could  not  deprive  the  state 
of  such  important  evidence  by  '^retaining" 
the  witness.  The  relation  of  client  and  at- 
torney at  law  did  not  exist  at  any  time  be- 
tween Ebbs  and  prisoner.  Ebbs  may  have 
acted  as  his  adviser  before  the  trial  before 
the  justice  of  the  peace,  but  be  had  no  legal 
right  to  appear  as  prisoner's  attorney  in  any 
court  in  this  state,  and  there  is  no  evidence 
that  he  did.  Courts  will  not  extend  the  rule 
as  to  privileged  communications.  ''As  the 
rule  of  privilege  has  a  tendency  to  prevent 
the  full  disclosure  of  the  truth,  it  should  be 
limited  to  cases  which  are  strictly  within 
the  principle  of  the  policy  that  gave  birth  to 
it."  23  Am.  &  Eng.  Enc.  (2d  Ed.)  p.  71.  The 
rule  extends  only  to  such  confidential  com- 
munications as  are  made  to  the  attorney  by 
virtue  of  his  professional  relation  to  the 
client  23  Am.  &  Eng.  Enc.  (2d  Ed.)  p.  72. 
The  exception  is  overruled. 

The  third  exception  is  to  the  charge.  It 
w^s  contended  by  the  prisoner  that  the  prose- 
cutrix failed  to  make  "outcry"  at  the  time 
of  the  assault,  and  made  none  at  any  time 
during  the  night  The  court  was  asked  to 
instruct  the  jury  that,  if  this  was  true,  it 
was  a  strong  circumstance  against  the  truth 
of  her  statement  The  court  gave  the  in- 
struction in  the  words  of  the  prayer,  omit- 
ting the  word  "strong."  In  this  his  honor 
was  correct  In  this  country  the  law  is  well 
settled*  and  it  is  uniformly  held,  that  failure 
upon  the  part  of  the  vicUm  to  make  outcry 
or  immediate  disclosure  of  the  outrage  is  to 
be  considered  as  tending  to  show  consent  on 
her  part  23  Am.  &  Eng.  Enc.  (2d  Ed.)  p. 
862.  It  is  a  material  fact  when  proven,  to 
be  weighed  and  considered  by  the  jury;  but 
the  weight  or  strength  to  be  given  to  it  is 
for  the  jury,  and  not  the  judge,  to  determine. 
The  early  English  writers  Hale  and  East  in 
referring  to  failure  to  make  outcry  or  com- 
plaint -use  the  words  "strong  presumption," 
"strong  circumstance,"  etc.  Hale,  P.  0.  633. 
Blackstone  and  Russell  follow  them.  It  has 
always  been  the  custom  of  English  judges 
to  advise  jurors  as  to  the  weight  to  be  given 


to  certain  evidence,  and  to  comment  upon 
the  evidence  and  the  facts.  Under  our  stat- 
ute this  is  forbidden.  The  judge  was  asked 
to  instruct  the  jury  as  a  rule  of  law  that 
failure  to  make  outcry  is  strong  evidence  to 
discredit  the  prosecutrix.  There  is  no  sucb 
rule  of  law  in  this  state.  It  is  for  the  jury 
to  determine  what  weight  they  give  to  It* 
and  then  each  case  must  depend  upon  the 
circumstances  and  facts  proven.  The  identi- 
cal question  is  set  at  rest  by  Chief  Justice 
Pearson  in  Cone's  Case,  46  N.  C.  20,  and 
again  in  Peter's  Case,  53  N.  C.  19. 

A  minute  examination  of  the  record  shows 
that  the  prisoner  has  been  fairly  tried  by  an 
able  and  unusually  painstaking  judge,  and 
has  been  convicted  upon  evidence  that  leaves 
no  reasonable  doubt  of  his  guilt.  He  fnllj 
deserves  the  penalty  he  must  pay  for  the 
shocking  crime  he  has  committed. 

No  error, 

(138  N.  C.  460) 

VANCE  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.    May  23, 

1905.) 

ADMINISTBATOBS— APPOINTMENT  —  COLI^ATEaAI. 
ATTACK— PBEStJMPTION  OF  VALIDITY— EXIST- 
ENCE OF  ASSETS— ACTION  FOB  DEATH. 

1.  Where,  in  an  action  by  an  administrator, 
it  is  admitted  that  he  was  regularly  appointed, 
it  will  be  presumed,  in  the  absence  of  a  show- 
ing that  no  assets  of  the  decedent  were  within 
the  state,  that  the  action  of  the  appointing  derk 
was  jurisdictional  and  valid. 

2.  The  cause  of  action  given  the  next  of  kin 
of  a  decedent  for  negligence  causing  his  death, 
under  Ck>de,  §  1498,  is  a  sufficient  basis  for  ap- 
pointing an  administrator  for  a  decedent  non- 
resident killed  while  temporarily  in  the  state, 
under  Code,  S  1374,  subsec  4.  forbidding  ap- 
pointment of  an  administrator  for  a  nonresident 
unless  the  deceased  died  in  the  county  of  the 
clerk  issuing  letters,  and  left  assets  in  the  state, 
or  assets  have  since  come  in  the  state. 

Appeal  from  Superior  Court,  Buncombe 
County;   Neal,  Judge. 

Action  by  Elisha  Vance,  administrator, 
against  the  Southern  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   No  error. 

The  defendant  is  a  Virginia  corporation, 
but  operates  a  line  of  railway  both  in  North 
Carolina  and  Tennessee.  The  plaintiff's  in- 
testate was  at  the  time  of  his  death  domiciled 
in  the  state  of  Tennessee,  and  left,  him  sur- 
viving, a  wife,  Matilda  Vance,  resident  at 
Knoxville,  in  the  state  of  Tennessee,  and  a 
father,  Elisha  Vance,  resident  in  Buncombe 
county,  N.  C.  The  intestate  left  no  childrei 
or  representatives  of  children.  He  was  in- 
jured by  a  locomotive  of  the  defendant  in 
AsheviUe,  Buncombe  county,  N.  C,  on  Janu- 
ary 1,  1905,  and  died  in  Buncombe  county 
on  the  same  day  from  said  injuries.  On  Jan- 
uary 10,  1905,  Elisha  Vance  applied  to  the 
clerk  of  the  superior  court  of  Buncombe  coun- 
ty for  letters  of  administration  upon  the  es- 
tate of  the  intestate ;  and  the  records  of  said 
court  show  that,  at  the  time  Elisha  Vance 
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filed  his  application  with  the  clerk,  a  state- 
ment in  writing  was  filed  with  the  clerk»  and 
signed  by  Matilda  Vance,  wife  of  the  intes- 
tate, renouncing  her  right  to  administer  up- 
on the  estate  of  her  husband,  and  authorizing 
and  directing  the  clerk  to  appoint  Blisha 
Vance,  father  of  the  intestate,  as  adminis- 
trator of  his  estate.  The  clerk  on  said  day 
duly  appointed  Elisha  Vance  administrator. 
The  proceedings  for  the  appointment  of  Eli- 
sha Vance  as  administrator  aforesaid  were 
regular.  The  defendant  agreed  to  pay  the 
plaintiff  $1,250  in  consideration  of  the  full 
settlement  and  release  of  his  claim  for'  dam- 
ages for  the  wrongful  death  of  the  plaintiff's 
intestate.  The.  defendant  refused  to  pay 
the  said  amount  on  demand,  and  alleged,  as 
a  defense,  and  as  a  reason  why  said  money 
had  not  been  paid,  that  in  another  suit 
brought  in  Tennessee  by  Matilda  Vance,  ad- 
ministratrix of  said  J.  R.  Vance,  appointed 
by  the  proper  court  in  Tennessee,  against  said 
defendant,  for  the  same  cause  of  action,  the 
defendant  had  been  enjoined  In  said  state,  by 
the  chancery  court  thereof,  from  compromis- 
ing said  cause  of  action  with,  or  paying  any- 
thing on  account  thereof  to,  any  other  person 
than  said  administratrix.  The  said  Matilda 
Vance  was  appointed  administratrix  after  the 
appointment  of  the  plaintiff,  and  after  the 
compromise  had  been  effected.  The  plaintiff 
moved  for  judgment  on  the  pleadings  at 
April  term  of  the  superior  court  of  Buncombe 
county,  and  at  the  hearing  the  court  allowed 
the  motion,  and  entered  Judgment  in  favor  of 
the  plaintiff  for  the  said  sum.  The  defend- 
ant excepted  to  the  Judgment  and  appealed. 
It  is  assigned  as  error  that  the  court  erred  in 
allowing  the  motion  for  Judgment  upon  the 
defendant's  answer,  and  in  entering  the  Judg- 
ment set  out  in  the  record. 

Moore  &  Rollins,  for  appellant  Lodce 
Craig  and  Zebulon  Weaver,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  The 
question  in  this  case  is  whether  the  appoint- 
ment of  Elisha  Vance  as  administrator  of 
the  intestate  is  valid.  The  defendant  con- 
tests the  validity  of  the  letters  of  administra- 
tion upon  the  ground  that  the  clerk  of  the 
superior  court  of  Buncombe  county  had  no 
jurisdiction  to  issue  them,  as  it  appears  the 
intestate  was  not  domiciled  in  this  state  at 
the  time  of  his  death,  but  in  the  state  of  Ten- 
nessee, and  that  in  such  case,  under  section 
1374,  subsec.  4,  of  the  Code,  letters  could  not 
be  issued  unless  the  intestate  not  only  died 
in  the  county  of  the  clerk,  but  left  assets  in 
the  state,  or  assets  of  the  decedent  have 
since  come  into  the  state.  This  position  can- 
not be  sustained,  as  it  does  not  appear  in 
the  case  that  the  decedent  did  not  leave  as- 
sets in  this  state,  or  that  assets  belonging  to 
him  have  not  come  into  the  state  since  his 
death.  We  do  not  mean  to  say  that  the 
validity  of  the  letters  cannot  be  questioned 
collaterally,  the  existence  of  such  assets  and 


their  proper  situs  being  a  Jurisdictional  mat- 
ter ;  but,  in  the  absence  of  any  proof  one  way 
or  the  other,  we  must  assume  that  the  clerk 
acted  within  his  Jurisdiction,  and  that  he 
has  done  his  duty — a  presumption  that  should, 
perhaps,  be  indulged  in  the  case  of  every 
judicial  officer,  until  the  contrary  appears.  It 
is  admitted  by  the  defendant  that  the  plain- 
tiff was  regularly  appointed  administrator  of 
the  decedent,  and  this  Is  all  that  does  appear. 
With  this  admission  before  us,  and  nothing 
else  appearing  to  Impeach  the  plaintiff's  ap- 
pointment as  administrator,  we  must  hold 
that  it  was  lawfully  made,  and  that  he  has 
the  right  to  prosecute  this  action.  Lyle  v. 
Slier,  103  N.  O.  261,  9  S.  B.  491;  Shoen- 
berger's  Estate,  139  Pa.  132,  20  Atl.  1050; 
In  re  Estate  of  Mayo,  60  S.  C.  401,  38  S.  E. 
634,  54  L.  R.  A.  660;  11  A.  &  B.  Bnc.  Law 
(2d  Ed.)  785. 

But  the  letters  may  be  sustained  on  an- 
other ground.  We  held  in  Hartness  v. 
Pharr,  133  N.  0.  566,  45  S.  B.  901,  98  Am.  St 
Rep.  725,  that  the  money  recovered  in  an 
action  brought  under  section  1498  of  the  Code 
(Lord  Campbell's  act)  is  no  part  of  the  assets 
of  the  decedent,  in  the  sense  that  it  must  be 
distributed  according  to  the  law  of  the  do- 
micile, as  the  cause  of  action  never  belonged 
to  the  intestate,  and  as  the  method  of  distri- 
bution prescribed  by  our  statute  is  an  essen- 
tial element  of  this  new  remedy  given  by  the 
statute,  and  which  did  not  exist  at  common 
law.  The  distribution  of  the  fund,  wherever 
recovered,  must  therefore  be  made  according 
to  the  law  of  this  state.  Dennick  v.  Rail- 
road, 103  U.  S.  11,  26  L.  Ed.  439.  But  it  does 
not  follow  that  the  cause  of  action  given  by 
the  statute  is  not  sufficient  as  a  basis  for  the 
grant  of  letters  in  this  state,  and  in  the  coun- 
ty where  the  injury  and  death  occurred.  To 
hold  otherwise,  we  think,  would  in  many  cas- 
es defeat  the  object  of  the  Legislature  In 
passing  the  statute.  It  is  provided  therein 
that  the  action  shall  be  brought  by  the  ad- 
ministrator, and  the  statute  embraces  not 
only  an  intestate,  who  was  a  resident  of 
this  state,  and  a  person  domiciled  here,  but 
also  a  nonresident  domiciled  elsewhere,  whose 
death  was  caused  by  a  negligent  or  wrongful 
act.  If  it  should  so  happen  that  a  decedent 
whose  death  was  thus  caused  had  no  assets 
in  the  state  at  the  time  of  his  death,  and 
none  should  afterwards  c6me  therein,  the 
next  of  kin,  as  beneficiaries  of  the  statute, 
would  be  deprived  of  their  right  of  action 
for  damages,  which  was  surely  not  contem- 
plated by  the  Legislature.  When  it  was  pro- 
vided that  the  action  should  be  brought  by 
the  administrator,  it  was  intended  that  he 
should  be  appointed  by  the  clerk  of  the 
county  where  the  death  occurred,  if  the  de- 
cedent was  a  nonresident  domiciled  in  an* 
other  state,  and  without  assets  situated  here ; 
otherwise  the  statute,  as  to  such  nonresident, 
w^ould  be  nugatory.  This  view  of  the  law  is 
sustained  by  the  weight  of  authority,  at  least 
In  Ilutchlns  v.  Railroad,  44  Minn.  7,  46  N. 
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W.  80,  the  court  says:  "It  would  seem  to 
follow  from  the  appellaut's  logic  that  If  the 
deceased  left  no  assets,  strictly  so  called,  no 
administration  could  ever  be  had,  and  con- 
sequently the  statutory  right  of  action  for  the 
benefit  of  the  next  of  kin  could  never  be 
enforced.  This  right  of  action  is  given  In 
case  of  the  death  of  any  person,  whether  a 
resident  of  the  state,  or  only  sojourning  tem- 
porarily in  it  at  the  time  of  his  receiving  the 
Injuries  causing  his  death.  The  law  will 
not  allow  it  to  be  defeated  for  want  of  a 
party  to  maintain  it  The  fact  that  the  stat- 
ute gives  such  a  right  of  action  to  the  person- 
al representative,  and  to  him  alone.  Implies 
the  right  to  appoint,  if  necessary,  an  admin- 
istrator to  enforce  it,  and  administer  the  pro- 
ceeds in  accordance  with  the  statute.*' 
"Speaking  strictly,*'  says  the  court  in  Brown 
V.  Railroad  (Ky.)  30  S.  W.  «40,  "within  the 
line  of  the  general  statutes  on  this  subject, 
defining  when,  under  what  circumstances,  and 
what  courts  shall  have  power  to  appoint  an 
administrator  for  a  nonresident  decedent,  it 
may  be  that  the  matter  sued  for  in  this  ac- 
tion Is  not  a  debt  or  demand  belonging  to  or 
owned  by  the  decedent  at  the  time  of  his 
death.  Neither  is  it  strictly  personal  estate 
of  the  decedent  But  beyond  these  general 
statutes,  we  think  the  particular  statute  ap- 
plicable to  cases  of  this  kind,  wherein  the 
right  of  action  Is  expressly  given  to'  an  ad- 
ministrator, necessarily  implies  the  right  to 
have  an  administrator  appointed  by  the  local 
courts  for  this  purpose  alone,  if  there  be  no 
other  necessity  or  right  or  authority  for  such 
an  appointment  And  we  deem  the  court  of 
the  county  where  the  injury  was  done  and 
where  the  man  died  the  proper  court  to  en- 
tertain such  j  urisdiction."  In  the  case  of  In  re 
Estate  of  Mayo,  60  S.  C.  415,  38  S.  E.  638, 
54  L.  R.  A.  660,  it  was  said:  "The  statute 
is  remedial,  and  should  be  liberally  construed 
so  as  to  accomplish  its  object  We  therefore 
hold  that  the  statute  creating  a  right  of  ac- 
tion which  cannot  be  enforced  except  by  an 
administrator,  and  providing  for  a  special 
distribution  by  said  administrator  of  the  pro- 
ceeds, will  warrant  the  probate  court  of  the 
county  where  the  intestate  was  killed  in 
granting  administration  for  the  purpose  of 
enforcing  such  right  of  action.  This  view  is 
well  supported  by  authority  in  other  juris- 
dictions." 

The  provisions  of  the  law  construed  in  the 
cases  cited,  and  in  numerous  other  cases  men- 
tioned therein,  are  substantially  like  those 
to  be  found  in  section  1498  and  section  1874, 
subsec.  4,  of  our  Code.  The  construction  giv- 
en by  those  courts  to  similar  enactments  ap- 
pears to  be  so  reasonable  and  so  much  in  ac- 
cord with  their  intent  and  spirit  that  we  do 
not  hesitate  to  adopt  it  as  the  correct  expo- 
sition of  our  own  law. 

Whether  the  administratrix  appointed  in 
Tennessee  is  entitled  to  recover  against  the 
defendant  for  the  same  cause  of  action  stated 
In  this  case  is  a  question  not  now  before  us. 
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We  have  discussed  the  only  question  present- 
ed by  counsel,  and  find  no  error  in  the  deci- 
sion of  the  same  by  the  court  below. 
No  error. 

(138  N.  C.  45S) 

CHATHAM  COUNTY  OOM'RS  v.  F.  M. 
STAFFORD  &  CO. 

(Supreme  Court  of  North  Carolina.    May  23, 

1905.) 

COUNTIES— BONDS— STATUTES— AlOCN  DMENT. 

1.  The  Legislature  has  power  to  authorize  an 
issue  of  bonds  by  a  county  to  raise  funds  to  dis- 
charge an  indebtedness  mcurred  for  necessary 
expenses. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  13. 
Cent  Dig.  Counties,  {  263.] 

2.  When  an  act  authorizing  the  issue  of  bonds 
by  a  county  has  passed  in  accordance  with  ar- 
ticle 2,  §  14,  of  the  Constitution,  relating  to 
enactment  of  statutes,  and  providing  that  rev- 
enue bills  shall  pass  three  several  readings, 
it  may  be  amended  after  two  readings  by 
the  concurrence  of  both  houses  by  striking  out 
a  provision  giving  the  county  commissioners 
power  to  purchase  the  bonds  before  they  become 
due,  since  such  amendment  does  not  increase 
the  amount  of  the  bonds  or^tax  to  be  levied,  or 
otherwise  materially  change  the  original  bill. 

Appeal  from  Superi6r  Court,  Chatham 
County;    Long,  Judge. 

Action  by  the  commissioners  of  Chatham 
county  against  F.  M.  Stafford  &  Co.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Civil  action  submitted  to  the  court  upon 
the  following  agreed  statement  of  facts: 
"The  Legislature  of  North  Carolina,  at  its 
session  of  1905,  passed  an  act,  set  out  in  the 
record,  authorizing  the  commissloneni  of 
Chatham  county  to  issue  and  sell  bonds  In 
the  sum  of  $20,000,  redeemable  in  the  fol- 
lowing manner:  two  thousand  dollars  ten 
years  from  the  date  of  issue,  and  two  thou- 
sand dollars  annually  thereafter  antll  the 
whole  amount  should  be  paid;  said  bonds  to 
bear  interest  at  five  per  cent.  Said  bonds 
were  authorized  to  be  Issued  to  pay  the  out- 
standing indebtedness  incurred  for  the  neces- 
sary expense  of  said  county  prior  to  the 
1st  day  of  January,  1005,  which  fact  appears 
in  the  body  of  the  act,  and  is  an  admitted 
fact  The  bill  was  originally  introduced  in 
the  Senate,  containing  a  provision  permitting 
the  board  of  commissioners  of  the  said  coun- 
ty, after  the  expiration  of  five  years  from 
the  date  of  issue,  to  purchase^  at  their  dis- 
cretion, annually,  an  amount  not  exceeding 
one-fifth  of  the  whole  of  said  Issue.  This 
provision  was  contained  in  section  2  of  said 
original  bill.  The  bill  in  this  form  passed 
the  Senate  in  strict  compliance  with  the  re- 
quirements of  article  2^  S  14,  of  the  Oon- 
stitution  of  North  Carolina;  was  then  sent 
to  the  House  of  Representatives,  and  passed 
that  body  in  the  constitutional  manner  upon 
Its  first  and  second  readings,  when  an  amend- 
ment was  offered,  striking  out  the  said  sec- 
tion 2,  and  the  bill,  as  thus  amended,  was 
passed  in  the  House  of  Representatives  in 


N.C.) 
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tlie  way  and  manner  prescribed  by  the  said 
article  and  section  of  the  Constitution.  It 
went  back  to  the -Senate,  which  body  con- 
curred in  the  amendment  The  bill  was  then 
properly  ratified  as  required  by  law.  The 
plaintiffs,  after  the  ratification  of  the  bill, 
passed  an  order,  as  appears  on  their  minutes, 
authorizing  the  issue  and  sale  of  the  twenty 
thousand  dollars  worth  of  bonds  authorized 
in  the  act,  the  same  to  be  sold  at  the  court- 
house In  Pittsboro  on  the  10th  day  of  March, 
1905.  The  said  sale  was  advertised  in  ac- 
cordance with  the  provisions  of  the  act,  and 
the  bonds  exposed  to  public  sale  at  the  said 
time  and  place.  Several  bids  were  offered, 
and  F.  M.  Stafford  &  Co.,  the  defendants, 
were  the  highest  bidders  at  the  sum  of 
twenty  thousand  nine  hundred  dollars,  and 
the  bonds  were  awarded  to  them;  the  writ- 
ten bid,  the  acceptance  of  the  same  by  the 
board,  which  was  then  in  session,  became 
a  part  of  the  minutes  of  the  said  board. 
The  defendants  have  been  furnished  with 
a  statement  from  the  clerk  of  the  board  of 
commissioners  showing  the  minutes  of  the 
board,  which  are  satisfactory  to  them;  also 
that  the  certified  copy  from  the  Secretary 
of  State  of  North  Carolina  giving  copy  of 
the  Journals  of  both  houses  of  the  I^egisla- 
ture  as  above  stated.  The  purposed  issue 
of  bonds  is  for  the  indebtedness  of  the  county 
Incurred  prior  to  the  1st  day  of  January, 
1905,  which  indebtedness  was  Incurred  for 
the  necessary  expenses  of  the  county.  It 
is  agreed  that  If  the  court  shall  be  of  opinion 
that  the  said  bonds  are,  or  will  be  when  is- 
sued, valid,  then  the  defendants  shall  be  or- 
dered by  judgment  of  the  court  to  comply 
with  their  bid,  pay  the  money,  and  take  the 
bonds;  but  If  It  shall  be  of  opinion  that  the 
bonds  issued  under  this  act  are  not  valid, 
then  Judgment  shall  be  entered  against  the 
plaintiffs."  The  court  being  of  opinion  that 
the  bill  was  duly  passed  and  ratified  in  ac^ 
cordance  with  the  Constitution,  rendered 
Judgment  that  the  defendants  take  and  pdy 
for  the  bonds  In  accordance  with  their  bid. 
Defendants  excepted  and  appealed.  - 

W.  D.  Slier,  for  appellants.  R.  H.  Hayes, 
for  appellees. 

CONNOR,  J.  (after  stating  the  facts).  It 
is  conceded,  and  so  recited  in  the  statute  and 
the  record,  that  the  bonds  authorized  to  be 
Issued  are  for  the  purpose  of  raising  funds 
with  which  to  discharge  an  indebtedness  in- 
curred for  necessary  expenses.  That  the 
Jjegislature  had  the  power  to  pass  the  act 
is  settled  by  numerous  decisions  of  this  court 
Smathers  v.  Commissioners,  125  N.  C.  480, 
34  S.  B.  554;  Jones  v.  Commissioners  (N.  C.) 
50  S.  E.  291.  It  is  equally  well  settled  that, 
when  the  act  has  been  passed  in  accordance 
with  the  provisions  of  article  2,  §  14,  of  the 
Constitution,  an  amendment  which  does  not 
increase  the  amount  of  the  bonds  or  the  tax 
to  be  levied,  or  otherwise  materially  change 
the  original  bill,  may  be  adopted  by  the  con- 


currence of  both  houses  of  the  General  As- 
sembly. Glenn  v.  Wray,  126  N.  C.  730,  36 
S.  B.  167;  Brown  v.  Stewart  134  N.  C.  357, 
46  S.  B.  741.  Section  2  simply  authorized 
the  commissioners,  if  they  should  deem  it 
wise,  to  purchase  at  the  end  of  five  years, 
and  annually  thereafter,  one-fifth  of  the 
bonds.  Thf^  was  in  no  way  obligatory,  and 
we  are  unable  to  see  how  its  omission  by 
amendment  materially  affected  the  original 
bill.  If  the  commissioners  had  seen  fit  to 
exercise  their  discretion,  the  annual  tax  may 
have  been  Increased.  It  certainly  could  not 
have  been  decreased.  We  said  in  Brown  v. 
Stewart,  supra:  "We  can  see  no  reason  why 
the  amendment  Imposing  no  tax,  creating 
no  debt,  nor  increasing  the  amount  of  the 
bonds  or  the  rate  of  Interest  thereon,  could 
not  be  adopted  by  the  Senate  and  incorporat- 
ed into  the  original  bill  on  and  before  its 
second  reading."  This  language  applies  to 
the  case  before  us,  wherein  a  section  having 
similar  relation  to  the  original  bill  is  stricken 
out.  We  are  of  the  opinion  that  his  honor's 
Judgment  was  correct,  and  must  be  afiSrmed. 
Affirmed. 


OSS  N.  C.  752) 
COWAN  V.  ASHBVILLB  ICE  &  COAL  CO. 

(Supreme  Court  of  North  Carolina.    May  25, 

1905.) 

Appeal  from  Superior  Court,  Buncombe 
County;   Shaw,  Judge. 

Action  by  T.  H.  Cowan  against  the  Ashe- 
vllle  Ice  &  Coal  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Craig  &  Martin,  for  appellant  Moore  & 
Rollins,  for  appellee. 

PER  CURIAM.  After  full  and  careful  ex- 
amination the  court  is  of  opinion  that  there 
is  no  error  presented  which  gives  the  de- 
fendant any  Just  ground  of  complaint  The 
Judgment  Is  th^efore  affirmed. 


BROWN,  J.,  dissents. 


ass  N.  C.  446) 

CHEBK  et  ux.  v.  WALKER 

(Supreme  Court  of  North  Carolina.    May  23, 

1905.) 

WHJiS— OONTIROENT     BEUAINDEBS— OONVET- 

ANCE. 

Where  property  is  devised  with  a  condition 
that,  if  the  devisee  dies  unmarried,  or  leaving 
no  children,  a  portion  of  the  property  shall  go 
to  certain  jpersons,  and  the  latter,  for  a  valuable 
consideration,  reciting  the  execution  of  the  will, 
convey  to  the  devisee  all  rights  which  they  have 
or  may  have  to  the  lands  devised,  such  convey- 
ance vests  in  the  devisee  a  good  and  indefeasible 
title. 

[Ed.   Note. — For  cases  in  point  see  vol.  49, 
Cent  Dig.  Wills,  §§  1888-1895.] 

Appeal  from  Superior  Court,  Dunham  Coun- 
ty;  Peebles,  Judge. 
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Action  by  T.  E.  Cheek  and  wife  against 
John  B.  Walker.  Submitted  on  agreed  state 
of  facts,  and  from  a  judgment  for  plaintiffs 
defendant  appeals.    Affirmed. 

Controversy  without  action,  submitted  up- 
on agreed  state  of  facts.  Code,  §  567.  J.  W. 
Cheek,  being  the  owner  in  fee  pf  the  locus 
in  quo,  executed  his  will  in  due  form,  and 
died  during  the  year  1875.  The  will  was  duly 
admitted  to  probate.  He  devised  the  land  de- 
scribed in  the  deed  attached  to  the  record, 
together  with  other  real  estate,  to  his  son, 
the  plaintiff  T.  E.  Cheek.  He  executed  a 
codicil  May  20,  1875,  in  the  following  words: 
'*If  Thomas  Edgar  dies  unmarried,  or  leaving 
no  children,  I  wish  two  thirds  of  his  property 
to  go  to  my  brothers  and  sisters,  and  the  oth- 
er third  to  his  mother."  The  plaintiff  was  at 
the  time  of  his  father's  death  nine  years  of 
age.  He  is  now  married,  and  has  one  child. 
J.  W.  Cheek  left  surviving  his  widow,  Re- 
becca H.,  who  has  since  intermarried  with 
A.  D.  Markham.  He  also  left  surviving  one 
brother  and  several  sisters,  some  of  whom 
have  died  leaving  children.  The  mother  of 
plaintiff  together  with  her  husband,  the  living 
sisters  together  with  their  husbands,  and 
the  children  of  the  deceased  brother  and  the 
deceased  sisters  have  all  executed  deeds  to 
the  plaintiff  reciting  the  execution  of  the  will, 
the  terms  of  the  codicil,  and  in  consideration 
of  $10  conveying,  releasing,  confirming,  and 
quitclaiming  all  the  right  which  they  now 
have  or  may  hereafter  have  in  and  to  the 
lands  devised  as  aforesaid.  Said  deeds  are 
duly  proven  and  recorded.  On  the  10th  day 
of  March,  1905,  the  plaintiff  contracted  to 
sell  to  the  defendant  a  portion  of  the  land 
devised  to  him  as  aforesaid  for  a  full  and 
valuable  consideration.  Pursuant  thereto  he, 
together  with  his  wife,  has  executed  and  ten- 
dered a  deed,  with  full  warranty  and  in  prop- 
er form,  conveying  to  him  said  laud.  The  de- 
fendant declined  to  accept  said  deed  for  that 
plaintiff  cannot  make  a  good  and  indefeasible 
title,  etc  The  question  submitted  for  the 
decision  of  the  court  is  whether,  upon  the 
facts  agreed,  the  deed  does  convey  a  good 
and  indefeasible  title.  His  honor,  being  of 
the  opinion  that  it  did,  rendered  judgment  ac- 
cordingly, to  which  defendant  excepted  and 
appealed. 

Winston  &  Bryant,  for  appellant  Manning 
&  Foushee,  for  appellees. 

CONNOR,  J.  (after  stating  the  facts).  The 
plaintiffs  contend  that  by  a  proper  construc- 
tion of  the  will  of  Jno.  W.  Cheek  and  codicil 
thereto  the  word  **or"  should  be  read  **and," 
so  that  the  contingency  upon  which  the  title 
to  the  land  should  vest  in  the  mother  and 
brothers  and  sisters  would  be  both  dying  un- 
married and  leaving  no  children.  If  this  view 
should  be  adopted,  Thos.  Edgar  having  mar- 
ried and  had  issue,  the  title  has  become  ab- 
solute. It  is  suggested  that  the  word  "un- 
married" primarily  means  never  having  been 
married.    There  seems  to  be  authority  to  sup- 


port the  contention,  and  In  view  of  the  fact 
that  the  plaintiff  was  only  nine  years  of  age 
at  the  date  of  the  will  and  the  death  of  the 
testator,  and  was  his  only  child.  It  is  more 
than  probable  that  such  was  his  intention.  It 
is  hardly  probable  that  he  intended  to  tie 
up  during  his  life  the  title  to  bis  Inheritance, 
consisting  of  houses  and  lots,  tobacco  factory 
lot,  and  cotton  gin  lot,  In  a  growing  town, 
for  the  benefit  of  his  testators,  brothers  and 
sisters  and  his  widow.  This  view  is  strength- 
ened by  the  fact  that  he  gives  In  the  event  of 
his  (Thos.  Edgar's)  death  one-third  to  his 
mother.  He  could  hardly  have  intended  that 
this  limitation  should  extend  through  the 
lifetime  of  his  son  for  the  benefit  of  his  moth- 
er, who  was  many  years  his  senior.  The 
same  may  be  said  of  his  intention  respecting 
the  Interest  given  his  brother  and  sisters. 
Authority  may  be  found  to  sustain  the  sug- 
gestion that  the  primary  intention  of  the  tes- 
tator would  be  effectuated  by  reading  the 
word  "or"  as  "and."  UnderhlU  on  Wills.  448, 
80  Am.  &  Eng.  Enc.  691 ;  Tumor  v.  Wbitted. 
9  N.  C.  613.  We  do  not  deem  It  necessary, 
however,  to  pass  upon  the  question,  because, 
in  our  opinion,  the  deeds  executed  by  those 
who,  in  the  event  of  the  death  of  Thoe.  EXi- 
gar  unmarried  or  without  leaving  children, 
would  take,  vest  in  him  a  good  and  indefeasi- 
ble title.  Following  Whitfield  v.  Garris,  134 
N.  O.  24,  45  S.  B.  904,  we  are  of  opinion  that 
Thos.  Edgar  took  a  fee  simple,  defeasible  on 
condition  that  he  dies  unmarried  and  leaving 
no  children,  in  which  event  the  mother  and 
brothers  and  sisters  would  take.  We  con- 
sidered the  effect  of  the  conveyance  by  those 
who  will  in  the  event  provided  for  take  in 
Kornegay  v.  Miller  (N.  C.)  50  B.  E.  815,  and 
we  do  not  deem  it  necessary  to  review  the 
authorities  cited.  The  appellant  doee  not  call 
to  our  attention  any  authority  in  conflict 
with  our  conclusion  in  that  case.  He  suggests 
that  a  decision  of  this  court  cannot  '*bind  un- 
bprn  generations,  who  may,  and  no  doubt  will, 
some  day  contest  the  defendant's  title  if  they 
can."  Undoubtedly,  no  court  can  otherwise 
than  by  declaring  the  law  as  it  understands 
it  in  a  cause  brought  before  it  for  adjudica- 
tion bind  unborn  generations.  We  can  only 
adjudge  rights  as  they  are  presented  to  us. 
The  stability  of  our  decisions  must  rest  upon 
the  reasons  upon  which  they  are  based,  the 
value  of  the  authorities  cited,  and  the  well- 
settled  principle  that  courts  will  not  lightly 
or  save  upon  overpowering  necessity  unsettle 
decisions  which  have  become  rules  of  property 
upon  which  people  have  relied  and  Invested 
their  money.  We  gave  the  subject  in  Korne- 
gay V.  Miller  a  careful,  and,  we  think,  thor- 
ough, investigation.  While  we  reviewed  the 
decided  cases  In  this  court,  and  endeavored 
to  gather  and  declare  the  principle  upon  which 
they  are  founded,  we  brought  none  of  them 
into  controversy,  unsettled  no  conclusion 
reached,  nor  disturbed  any  right  acquired  un- 
der them.  We  declared  as  the  conclusion  to 
be  drawn  from  them  that  the  deeds  executed 
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by  those  entitled  to  the  contlDgent  remain- 
der passed  to  and  vested  In  the  grantee  or  as- 
signee a  perfect  title,  operating  not  simply 
by  way  of  an  executory  contract  or  estoppel, 
but  as  an  executed  contract,  and  that  in  the 
absence  of  fraud  or  imposition  the  court 
would  not  inquire  into  the  adequacy  of  the 
consideration.  We  think  this  conclusion  in 
accordance  with  the  latest  authorities  and 
"the  reason  of  the  thing,"  and  see  no  reason, 
upon  further  consideration,  to  doubt  the 
soundness  of  that  decision.  There  is,  how- 
ever, another  view  of  the  subject^  which  we 
overlooked  in  the  opinion,  which  strengthens 
and  sustains  our  view.  In  Wright  v.  'Wright, 
1"  Ves.  Sen,  410  (27  Bng.  Rep.  Reprint,  111), 
Lord  Chancellor  Hardwlcke  said:  "This  is  a 
claim  by  an  heir  at  law  against  the  act  of  his 
ancestor,  done  for  what  this  court  calls  a 
'valuable  consideration  in  the  second  degree' 
by  way  of  provision  or  advancement  for  a 
younger  child.  There  are  two  questions: 
Whether  Robert  had  such  a  contingent  inter- 
est, right,  or  possibility  in  the  lands  in  ques- 
tion as  by  any  act  in  the  consideration  of  this 
court  he  could  convey,  assign,  or  dispose  of; 
secondly,  supposing  he  had  snch  a  contingent 
Interest,  as  a  x)ossibllity  is  properly  describ- 
ed to  be,  whether  in  fact  he  has  conveyed  it 
by  the  deed  he  has  executed."  After  dis- 
cussing the  terms  of  the  will  under  which 
Robert  took,  the  Lord  Chancellor  says:  "But 
still  U  was  an  executory  devise  not  a  remain- 
der on  a  fee  given  before.  •  •  •  But  that 
is  still  in  notion  of  law  a  possibility ;  which, 
though  the  law  will  not  permit  to  be  granted 
or  devised,  still  it  may  be  released,  as  a)l 
sorts  of  contingencies  may  to  the  owner  of  the 
land.  The  reason  of  the  law*s  not  allowing 
such  a  disposition,  which  this  court  will,  are 
mostly  very  refined,  and  Lord  Cowper  says  in 
Thomas  v.  Freeman,  2  Vern.  563,  would  not 
have  prevailed  now.*'  His  lordship  at  some 
length  discusses  the  reason  and  history  of  the 
law,  and  concludes  a  review  of  the  author- 
ities by  saying;  "This  is  the  same  thing, 
though  not  in  that  shape ;  the  court  not  lay- 
ing weight  on  the  manner,  but  the  substance." 
He  answers  the  second  question  by  saying 
that,  though  the  grantor  had  left  out  the 
word  "possibility"  in  the  deed,  **It  is  true 
he  had  no  immediate  claim  or  demand ;  but 
the  word  'claim'  may  describe  it  in  present! 
or  futnro,"  eta  Blackstone  (2  Com.  290) 
says:  "Tet  reversions  and  vested  remainders 
may  be  granted,  because  the  possession  of  the 
particular  tenant  is  the  possession  of  him  in 
reversion  or  remainder;  but  contingencies 
and  mere  possibilities,  though  they  may  be 
released  or  devised  by  will,  or  may  pass  to 
the  heir  or  executor,  yet  cannot  (it  hath  been 
said)  be  assigned  to  a  stranger,  unless  coupled 
with  some  present  interest"  We  find  a 
note  in  Mr.  Lewis'  Edition  of  Blackstone,  p. 
290,  which  so  clearly  expresses  our  view 
and  fully  sustains  our  decision  in  Kornegay 
T.  Miller,  supra,  noting  the  distinction,  some- 
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times  overlooked,  between  contingent  interests 
where  the  person  is  certain,  but  the  event 
upon  which  he  will  take  uncertain,  and  mere 
possibilities,  that  we  quote  it  at  length:  **Mr. 
Ritsou  remarks  that,  independently  of  thus 
confounding  contingencies  and  mere  possibili- 
ties, as  if  they  were  in  pari  ratione  (the 
same  reason,  i.  e.,  under  the  same  rule) — 
which  they  certainly  are  not — there  is  here  a 
great  mistake,  first,  in  describing  mere  possi- 
bilities to  be  such  as  may  be  released  or  de- 
vised by  will,  etc.;  and,  secondly,  in  sup- 
posing devisable  possibilities  to  be  incapable 
of  being  assigned  to  a  stranger.  For,  in  the 
first  place,  there  is  this  wide  difference  be- 
tween contingencies  (which  import  a  present 
interest  of  which  the  future  enjoyment  is 
contingent)  and  mere  possibilities  (which  im- 
port no  such  present  interest),  namely,  that 
the  former  may  be  released  in  certain  cases, 
and  are  generally  descendible  and  devisable, 
but  not  so  the  latter.  Suppose,  for  instance, 
lands  are  limited  (by  executory  devisee)  to  A. 
in  fee,  but,  if  A.  should  die  before  the  age 
of  twenty-one,  then  to  C.  in  fee.  This  is  a 
kind  of  possibility  or  contingency  which  may 
be  released  or  devised,  or  may  pass  to  the 
heir  or  executor,  because  there  is  a  present 
interest,  although  the  enjoyment  of  it  is 
future  and  contingent  But  where  there  is  no 
such  present  interest,  ad  the  hope  of  succes- 
sion which  the  heir  has  from  his  ancestor  in 
general,  this,  being  but  a  mere  or  naked 
possibility,  cannot  be  released  or  devised." 

The  learned  counsel  for  appellant  sa^s: 
"We  grant  that  the  deeds  executed  by  the 
present  brothers  and  sisters  of  J.  W.  Cheek 
bind  them,  and,  if  the  present  status  quo 
remains  until  the  death  of  Thomas  Edgar, 
the  defendant's  title  will  be  perfect  and  in- 
defeasible. But  how  is  it  possible  for  the 
deed  of  a  brother  of  J.  W.  Cheek  to  operate 
as  an  estoppel  upon  his  heir,  when  as  a  mat- 
ter of  fact  such  brother  never  owned  the 
property  in  dispute,  was  never  in  possession, 
and  never  had  any  interest  in  it  until  the 
happening  of  a  certain  event,  to  wit  the 
death  of  Thomas  Edgar?"  The  answer  to 
the  suggestion  is,  we  think,  manifest  The 
brothers  and  sisters  of  J.  W.  Cheek  owned 
such  an  interest  as  was  devisable,  and,  if  not 
parted  with,  descended  to  their  heirs.  As 
we  have  seen,  without  any  controversy,  this 
interest  was  the  subject  of  release  to  tbe 
owner  of  the  land,  which  would,  in  any  event 
operate  as  an  estoppel  on  their  heirs,  and 
as  we  hold,  is  equally  effectual  as  a  valid  con 
veyance.  We  have,  in  deference  to  the  evi- 
dent doubts  entertained  by  the  learned  coun 
sel,  given  the  question  a  careful  re-examina- 
tion, with  the  result  stated  herein.  While 
we  adhere  to  what  was  said  in  Kornegay  v. 
Miller,  in  any  aspect  of  this  case  the  deed  of 
the  plaintiff,  Thos.  Edgar,  conveys  a  good  and 
indefeasible  title,  either  by  way  of  a  con- 
veyance or  a  release. 

The  judgment  must  be  affirmed. 
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STATE  V.  CLATTON. 

(Supreme  Court  of  North  Carolina.    May  28, 

1905.) 

OAMBLIRO     C0NTBACT8— FUTUBEB— IlfTCBSTATB 

COHMEBCE. 

1.  Under  LawB  1889,  p.  233,  c.  221,  prohibit- 
ing, in  effect,  all  wagering  contracts,  or  betting 
on  the  rise  or  fall  in  the  prices  of  any  com- 
modity, with  the  intention  that,  instead  of  de- 
livery, there  shall  be  paid  merely  the  difference 
between  the  contract  price  and  the  market  val- 
ue of  the  article  on  tne  day  specified,  a  dealer 
in  wholesale  merchandise,  who  purchases  pork 
on  margin  to  protect  his  contract  with  custom- 
ers, with  no  intention  to  require  actual  deliv- 

.ery,  is  indictable. 

2.  Where  a  person  engaged  in  business  buys 
or  sells  futures  to  avoid  risks  in  his  business  by 
reason  of  possible  fluctuations  in  the  commodi- 
ties which  he  needs  in  the  ordinary  course  of  his 
business,  retaining  bona  fide  the  right  to  call  for 
delivery,  and  there  is  no  intention  not  to  exact 
delivery,  the  contract  is  valid,  though  he  may 
think  it  probable  that  he  mfnr  not  need  to  call 
for  delivery ;  and  such  bona  fide  contract  in  aid 
of  business,  and  not  for  gambling,  is  authoriz- 
ed by  Laws  1905,  c.  538,  §  7,  permitting  per- 
sons engaged  in  manufacturing  or  wholesale 
merchandising  to  purchase  or  sell  Uie  necessary 
commodities  required  in  their  business. 

3.  A  purchase  by  a  dealer -of  a  commodity 
on  a  margin  from  a  firm  in  another  state  is  not 
protected  from  indictment  in  this  state  by  the 
interstate  commerce  clause  of  the  federal  Con- 
stitution. 

Appeal  from  Superior  Ooort,  Person  Coun- 
ty;   Peebles,  Judge. 

M.  T.  Clayton  was  conylcted  of  violating 
Laws  1889,  p.  233,  c.  221,  and  he  appeals. 
Affirmed. 

Winston  &  Bryant  and  Guthrie  &  Guthrie, 
for  appellant  The  Attorney  General,  for  the 
State. 

CLARK,  C.  J.  This  is  an  Indictment  un- 
der chapter  221,  Laws  1889,  for  the  purchase 
in  Person  county,  this  state,  of  5,000  pounds 
of  pork  for  future  delivery,  upon  a  "margin," 
from  a  firm  in  Philadelphia.  The  special 
verdict  finds  that  the  pork  was  not  to  be 
actually  delivered,  but  that  settlement  was 
agreed  to  be  made  upon  the  difference  in 
value  of  said  pork  on  July  1.  1905;  that  the 
defendant  ia  a  dealer  in  wholesale  merchan- 
dise; and  that  he  purchased  said  pork  on 
a  margin  to  protect  his  contract  with  cus- 
tomers who  had  purchased  pork  from  him  for 
actual  delivery  at  a  future  date.  That  is,  as 
we  understand  the  findings  of  fact,  the  de- 
fendant bad  sold  pork,  in  the  ordinary  course 
of  his  business,  to  customers,  to  be  deliv- 
ered at  future  dates,  and,  to  protect  him- 
self from  the  loss  by  a  rise  in  the  price  of 
such  pork  before  the  deliyery  dates,  he  had 
bought  5,000  pounds  of  pork  on  margin. 

As  already  pointed  out  by  us  in  State  v. 
McGlnnis  (at  this  term)  51  S.  E.  50,  this 
stotute  (St  1889,  p.  233,  c.  221)  does  not  for- 
bid all  purchases  and  sales  of  commodities 
for  future  delivery,  but  only  when,  under 
such  contracts,  actual  delivery  is  not  in- 
tended.   If  the  purchase  had  contemplated 


the  actual  future  delivery  of  the  6,000  pounds 
of  pork,  so  that  out  of  it  the  defendant 
might  make  his  future  deliveries  (instead  of 
buying  meat  and  holding  it,  with  the  attend- 
ant risk  of  loss  of  weight,  theft,  loss  by  fire, 
etc.),  it  would  be  a  bona  fide  transaction,  not 
forbidden  by  chapter  221,  Laws  1889,  and  is 
such  a  transaction  as  is  contemplated  by 
section  7,  c.  538,  Laws  1905.  But  upon  the 
special  verdict  it  aflirmatively  appears  that 
it  was  intended  that  the  5,000  pounds  were 
not  to  be  actually  delivered,  and  that  set- 
tlement was  to  be  made  by  paying  on  July 
1,  1905,  the  difference  in  value  on  that 
day  between  the  contract  price  and  the  mar- 
ket price.  This  brings  the  transaction  di- 
rectly within  the  inhibition  of  the  act  of 
1889,  and  the  evil  thereby  intended  to  be 
remedied.  The  act  of  1889,  p.  233,  c.  221,  S 
1,  provides  that  whenever  **in  fact  and  not- 
withstanding  the  terms  expressed  in  such 
contract,  it  is  not  intended  by  the  parties 
thereto  that  the  articles  or  things,  so  agreed 
to  be  sold  and  delivered,  shall  be  actually  de- 
livered or  the  value  thereof  paid,  but  it 
is  intended  and  understood  by  them"  that 
instead  of  delivery,  there  shall  be  paid  by 
one  party  to  the  other  merely  the  difference 
between  the  market  value  on  the  day  speci- 
fied of  the  article  bought  and  sold  and  the 
contract  price,  such  contract  shall  be  void. 
Section  2  provides  that  when  the  verified 
answer  sets  up  that  a  contract  sued  upon  is 
of  this  nature,  the  burden  shall  be  upon  the 
plaintiff  to  prove  that  it  is  a  lawful  contract 
Section  8  provides  that  every  party  to  such 
contract  or  the  agent  of  any  party  in  mak- 
ing, furthering,  or  effectuating  the  same, 
and  every  agent  or  officer  of  any  corpora- 
tion knowingly  aiding  in  the  furtherance  of 
such  forbidden  contract  is  indictable.  And 
section  4  provides  that  every  person  who 
shall,  while  in  this  state,  consent  to  become 
a  party  to  any  such  contract  made  in  an- 
other state,  *'shall  be  guilty  of  a  misde- 
meanor." 

This  is  a  brief  summary  of  the  act  of  1889, 
which  is  very  full  and  complete,  and  was 
drawn  with  great  care  and  consummate  skill 
to  avoid  any  possible  evasion  or  loopholes  for 
escaping  its  purpose,  which  was  to  make  pun- 
ishable all  ''wagering"  contracts,  or  gambling 
or  betting  upon  the  rise  or  fall  in  the  prices 
of  any  commodity;  the  Legislature  being 
probably  moved  not  only  by  the  disastrous 
effects  upon  those  engaging  in  such  gam- 
bling, but  by  the  still  more  disastrous  results 
to  producers  and  manufacturers  and  con- 
sumers by  the  manipulations  of  gamblers 
in  "futures"  upon  the  prices  of  the  products 
of  industry.  The  test  which  the  statute  re- 
quires is  the  "intention  not  to  actually  de- 
liver" the  articles  bought  or  sold  for  future 
delivery.  No  matter  however  explicit  the 
words  in  any  contract  which  may  require  a 
delivery,  if  in  fact  there  is  no  intention  to 
deliver,  but  the  real  understanding  is  that 
at  the  stipulated  date  tba  losing  party  shall 
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pay  to  the  other  the  difference  between  the 
market  price  and  the  contract  price,  this  Is 
a  "gambling"  contract,  and  is  null  and  Toid 
at  common  law.  Irwin  v.  Wllliar,  110  U.  S. 
499,  4  Sup.  Ot  160,  28  L.  Ed.  225;  Bibb  T. 
Allen,  149  U.  S.  481,  13  Sup.  Ct  950,  37  L. 
Ed.  819;  Clews  v.  Jamieson,  182  U.  S.  461, 
21  Sup.  Ct  845,  45  L.  Ed.  1183.  The  above 
statute  makes  it  indictable;  and  chapter 
53S,  Laws  1905,  makes  it  Indictable  to  open 
a  place  of  business  to  facilitate  and  carry  on 
the  making  of  such  contracts. 

Contracts  for  the  delivery  of  any  article 
in  the  future  are  legitimate,  unless  there  is 
no  intention  to  deliver.  Where  contracts 
for  future  delivery  are  made,  if  there  is  not 
merely  the  formal  provision  in  the  writing 
that  a  delivery  will  be  demanded,  but  in  fact 
the  right  to  require  delivery,  and  an  intention 
to  demand  it  if  the  exigencies  of  the  party's 
business  shall  require  it,  this  is  a  legal  con- 
tract, notwithstanding  any  mere  expectation 
that  delivery  will  probably  not  be  required. 
When  parties  to  the  purchase  or  sale  upon 
margin  of  commodities  for  future  deliv- 
ery will  not  need  such  commodities  in  the 
ordinary  course  of  their  business,  the  strong 
probability  Is  that  it  is  a  gambling  contract, 
and  the  statute  (St  1906,  c.  538,  §  5)  makes 
the  purchase  In  such  cases  upon  margin 
prima  facie  evidence  that  such  contract  is  a 
wagering  contract;  but,  when  such  purchase 
for  future  delivery  upon  margin  is  by  man- 
ufacturers or  wholesale  merchants  "of  the 
necessary  commodities  required  in  the  or- 
dinary course  of  their  business,"  it  is  more 
reasonable  to  believe  that  such  purchases  are 
bona  fide,  and  in  such  cases  and  as  to  such 
necessary  articles  the  purchase  upon  margin 
is  not  made  prima  facie  evidence  of  a  gam* 
bling  contract.  This  is  a  matter  of  legal 
procedure  within  the  legislative  discretion, 
as  was  held  in  State  v.  McGlnnis,  at  this 
term.  It  is  the  presence  of  the  Intention 
that  no  delivery  shall  be  made  which  stamps 
a  contract  dealing  in  futures  as  criminal 
under  the  statute — a  wagering  contract  pur© 
and  simple,  and  not  a  legitimate  transaction. 
When,  however,  a  person  engaged  in  business 
buys  or  sells  futures  vrlth  a  view  not  to  take, 
but  to  avoid,  risks  in  his  business  by  reason 
of  possible  fluctuations  in  the  commodities 
which  he  must  need  in  the  ordinary  course 
of  that  business,  and  he  retains  bona  fide  the 
right  to  call  for  delivery,  and  there  is  no 
intention  not  to  exact  delivery,  this  is  a  valid 
contract  though  he  may  think  it  probable 
that  he  will  not  need  to  call  for  delivery, 
if  it  shall  turn  out  (as  he  may  expect)  that 
he  can  buy  these  commodities  from  time  to 
time  nearer  home,  and  thus  save  freight, 
being  secured  against  loss  by  his  purchase 
of  futures.    The  difCerenoe  iM  that  In  this 


last  case  the  party  will  need  actual  delivery 
from  some  one  of  the  very  articles  and  quan- 
tity bought  as  futures,  for  the  ordinary 
purposes  of  his  business;  that  there  is  there- 
fore no  gambling  feature  in  the  dealing,  and, 
though  he  may  expect — indeed,  think  it  prob- 
able— that  he  may  secure  the  actual  deliv- 
ery from  time  to  time  from  others,  there  Is 
no  intention  that  he  will  not  in  any  event 
call  for  delivery  upon  his  purchase  of  futures, 
but,  on  the  contrary,  there  is  the  positive 
intention  to  call  for  such  delivery  if  he  can- 
not get  the  articles  elsewhere,  and  more 
advantageously,  as  needed.  It  is  this  class 
of  bona  fide  contracts  in  the  aid  of  business, 
and  not  for  gambling  purposes,  that  section 
7,  c.  538,  Laws  1905,  was  intended  to  au- 
thorize. That  section  did  not  in  words  au' 
thorize,  nor  can  it  be  construed  to  intend  to 
authorize,  manufacturers  and  wholesale  mer- 
chants to  gamble  by  buying  commodities  for 
future  delivery  when  the  intention  is  that 
there  shall  be  no  delivery. 

We  are  relieved  from  any  difilculty  as  to 
the  nature  of  the  transaction  in  the  present 
case  by  the  finding  in  the  special  verdict  that 
there  was  no  intention  to  require  actual  de- 
livery, but,  on  the  contrary,  an  agreement 
that  on  July  1, 1905.  the  loser  should  pay  the 
winning  party  the  difference  between  the 
market  value  on  that  day  and  the  contract 
price.  This  is  a  gambling  contract  and 
the  statute  does  not  exempt  the  defendant 
from  punishment  therefor  because  he  is  a 
wholesale  merchant  and  deals  in  such  com- 
modities in  his  ordinary  business. 

Nor  can  it  be  held  that  such  gambling  con- 
tracts are  protected  by  the  interstate  com- 
merce clause  of  the  federal  Constitution.  (1) 
The  act  made  indictable  is  not  the  purchase 
in  Philadelphia,  but  the  assent  to  and  par- 
ticipation In  the  Illegal  transaction  by  the 
defendant  in  this  state.  When  a  shot  is 
fired  across  the  state  line,  at  common  law 
the  crime  is  triable  in  the  state  where  the 
shot  took  effect  but  by  statute  the  offense 
may  be  made  punishable  by  the  state  in 
which  the  person  stood  when  firing  the  shot 
It  is  for  this  state  'to  determine  what  acts 
committed  within  its  limits  shall  be  deemed 
criminal."  State  r.  Hall,  114  N.  O.  922,  19 
S.  B.  602,  28  L.  R.  A.  59,  41  Am.  St  Bep. 
822.  (2)  It  is  not  a  matter  of  interstate 
commerce  at  all,  but  of  criminal  law.  Such 
dealings  are  illegal,  irrespective  of  statute, 
being  contrary  to  public  policy  and  contra 
bonos  mores.  Clews  v.  Jamieson,  supra; 
Cook  on  Stock  &  Stockholders  (3d  Bd.)  S 
841.  It  is  competent  for  the  Legislature  to 
make  such  acts,  participated  in  by  the  de- 
fendant in  this  state,  either  originating  or 
being  ratified  her^  Indictable  in  our  courts. 

No  error. 
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RIOO  T.  SHEALT  et  aL  DES  FORTES  T. 
SAME.  ROBERTSON  v.  SAME.  EHR- 
LICH  V.  SAME.  JOYNBS  v.  SAME.  PAIi- 
MER  y.  SAME.  '  DUFFIE  ▼.  SAME.  MIM- 
NAUGH  T.  SAME.  MULLER  t.  SAME. 
CARROLL  ▼.  SAME. 

(Supreme  Coart  of  Sonth  Carolina.    March  16» 

1905.) 

COBPOBATIOWa— CONTRACTS  —  BATIFICATION  — 
LACHES  OF  STOCKHOLDERS  —  RAILROAD  AID 
BONDS— LEVT  OF  TAXES— REPEAL  OF  STAT- 
UTE—CO  UPOK— I NTEREST. 

1.  Where  a  railroad  corporation  contracts 
with  a  construction  company,  whose  directors 
are  also  directors  of  the  railroad  cori)oration, 
and  the  railroad  company  pays  to  the  construc- 
tion company  township  bonds  issued  in  its  aid 
as  part  consideration  of  the  contract,  and  the 
stockholders  of  the  construction  company  re- 
ceive these  bonds  as  part  of  the  profits  of  the 
contract,  the  contract,  if  voidable,  may  be  rat- 
ified by  the  townships  who  are  stockholders  by 
payment  of  interest  on  the  bonds  with  knowl- 
edge of  the  contract,  and  where  the  township 
stockholders  have  not  sought  relief  through  the 
railroad  company,  which  has  not  complained, 
they  cannot  raise  the  objection  after  the  lapse 
of  14  years. 

2.  Act  1888  (20  St  at  Large,  p.  12),  pro- 
viding that  township  bonds  issued  by  county 
commissioners  in  aid  of  railroads  by  vote  of  the 
inhabitants  of  towns  shall  be  debts  of  said 
towns  which  have  authorise  such  issue,  and 
delegating  to  the  fiscal  officers  of  the  counties 
in  which  the  bonds  have  been  issued  the  power 
to  fix  the  rate  and  levy  the  tax  to  pay  interest 
and  principal,  is  not  repealed  by  Act  1893  (21 
St  at  Large,  p.  481);  Civ.  Code  1902,  $  799, 
providing  that  counly  commissioners  shall  re- 
mit the  money  necessary  to  pay  expenses  of  the 
board  and  ordinary  county  pui'poses  and  report 
the  same  to  the  Comptroller  General  to  be  sub- 
mitted to  the  General  Assembly  to  provide  nec- 
essary taxation  for  county  purposes. 

8.  A  coupon  attached  to  a  coupon  bond  bears 
interest  after  maturity  in  the  hands  of  the  hold- 
er of  the  bond. 

Eleven  petitions  in  the  original  juiisdictlon 
Of  this  court  for  writs  of  mandamus:  (1) 
Annie  B.  Rice  against  Frank  W.  Shealy,  as 
treasurer,  G.  A.  Derrick,  as  auditor,  G.  A. 
Shealy,  as  county  supervisor,  and  Geo.  W. 
Reeder  and  John  W.  Fry,  commissioners  of 
Lexing^n  county;  (2)  Susan  L.  Des  Fortes 
against  the  same;  (^)  Edwin  W.  Robertson 
against  the  same;  (4)  J.  Caldwell  Robert- 
son against  the  same;  (5)  Edward  Ehrllch 
against  the  same;  (6)  Edward  S.  Joynes 
against  the  same;  (7)  Edmund  K.  Palmer 
against  the  same;  (8)  John  L.  Mlmnaugh 
against  the  same;  (9)  William  K.  Duffle 
against  the  same;  (W)  J.  Thorn  well  Muller 
against  the  same;  (11)  Elizabeth  A  Carroll 
against  the  same.    Writs  granted. 

Shand  &  Sband,  for  two  first-named  peti- 
tioners. Melton  &  Belser,  for  other  nine  peti- 
tioners.   Eflrd  &  Dreher,  for  respondents. 

GARY,  A  J.  These  cases,  which  were 
heard  together,  are  applications  to  the  Su- 
preme Court,  In  the  exercise  of  its  original 
jurisdiction,  for  writs  of  mandamus.  The 
I)etitionerB  are  respectively  the  holders  of 


certain  bonds  Issued  by  the  county  commis- 
sioners of  Lexington  county,  as  the  corporate 
agents  of  the  three  townships  mentioned  In 
the  petitions,  In  payment  of  the  amounts 
subscribed  by  said  townships  to  the  capital 
stock  of  the  Columbia,  Newberry  &  Laurens 
Railroad  Company,  in  1886.  The  railroad 
was  completed  and  accepted  by  the  Railroad 
Commissioners  on  the  30th  of  June,  1900. 
Taxes  were  directed  to  be  collected  by  the 
supply  acts  of  1691  to  1903,  and  were  collect- 
ed for  the  years  1891  to  1901,  but  no  collec- 
tions have  been  made  since  the  tax  levy  of 
1901.  The  county  treasurer  now  has  in  his 
hands  certain  sums  of  money  stated  in  the 
petitions. 

The  defendants  made  returns  to  the  rules 
to  show  cause  why  the  writs  of  mandamus 
should  not  be  granted,  and  interposed  sev- 
eral defenses.  The  returns  are  practically 
the  same,  except  those  in  the  cases  of  Susan 
L.  Des  Fortes  and  John  L.  Mlmnaugh.  In 
the  case  of  Susan  L.  Des  Fortes  the  return 
contains  the  following  additional  allegations: 
'That  the  plaintiff  holds  said  bond  as  heir, 
devisee,  or  legatee  of  one  R.  S.  Des  Fortes* 
who  received  said  bond,  while  a  director  of 
the  Congaree  Construction  Company,  with 
full  knowledge  of  all  the  facts  hereinbefore 
alleged;"  and  in  the  case  of  John  L.  Mlm- 
naugh, the  return  contains  the  additional  al- 
legations **that  the  plaintiff  was  a  director 
of  the  Congaree  Construction  Company  at 
the  time  hereinbefore  stated,  and  received 
said  bonds  with  full  knowledge  of  the  facts 
hereinbefore  alleged." 

We  will  first  consider  the  following  de- 
fense set  up  in  the  returns:  "The  defend- 
ants are  informed  and  believe  that  about 
the  year  188-,  a  corporation  known  as  the 
Congaree  Construction  C!ompany  was  formed 
in  this  state,  and  that  soon  after  its  organ- 
iasation  it  entered  into  contract  with  the  Co- 
lumbia, Newberry  &  Laurens  Railroad  Com- 
pany, whereby  it  agreed  to  build  so  much  of 
said  railroad  as  bad  not  then  been  graded, 
to  lay  the  iron  thereon,  to  put  on  a  certain 
amount  of  rolling  stock,  to  build  and  equip 
depots,  etc.,  and  in  consideration  thereof  the 
said  Columbia,  Newberry  &  Laurens  Rail- 
way Company  agreed  to  execute  a  mortgage 
deed  or  deed  of  trust  over  its  right  of  way, 
roadbed,  and  everything  it  possessed  at  about 
the  sum  of  $12,000  per  mile,  and  to  deliver 
the  bonds  secured  by  such  mortgage  to  aaid 
construction  company  in  proportion  as  it 
completed  parts  of  its  contract,  and  in  tha 
same  way  contracted  to  deliver  to  the  said 
construction  company  in  proportion  as  the 
work  progressed,  among  other  bonds,  the 
bonds  alleged  to  have  been  issued  by  the 
said  Fork,  Broad  River,  and  Saluda  town- 
ships, except  a  small  amount  which  may  have 
been  previously  paid  to  a  contractor,  and  un- 
der this  contract  all  of  said  bonds  came  into 
the  possession  of  said  construction  company. 
The  defendants  are  informed  that  a  majority 
of  the  board  of  directors  of  the  said  rail- 
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road  company  were  also  members  of  the 
board  of  directors  of  the  said  construction 
company,  and  a  majority  thereof.  The  de- 
fendants submit  that  this  contract  between 
said  companies  is  null  and  void  for  the  facts 
above  alleged,  and  the  same  carries  no  title 
to  the  said  construction  company  in  said 
bonds.  The  defendants  further  allege  that 
they  have  been  informed  and  believe  that  the 
said  construction  company,  or  some  of  its 
stockholders  and  some  of  the  members  of  the 
board  of  directors  thereof,  who  were  like- 
wise members  of  the  board  of  directors  of 
the  said,  railroad  company,  were  paid  the 
said  township  bonds  as  their  share  of  the 
profits  in  the  said  contract;  and  defendants 
submit  that  the  said  bonds  were  thus  obtain- 
ed by  said  stockholders  without  any  valid 
consideration.**  The  transfer  and  delivery 
of  the  bonds  by  the  Columbia,  Newberry  & 
Laurens  Railroad  Company  to  the  Gongaree 
Construction  Company  conveyed  the  legal 
title  to  said  bonds.  Conceding  that  the  fore- 
going transa<:!tion  was  voidable,  it  was  never- 
theless subject  to  ratification.  The  transact 
tion  took  place  many  years  ago.  Taxes  from 
year  to  year  have  been  levied  and  paid  to 
the  owners  of  the  bonds  with  knowledge  of 
said  transaction  on  the  part  of  all  parties  In 
Interest.  The  Columbia,  Newberry  &  Lau- 
rens Railroad  Company  has  not  complained 
of  the  contract.  There  Is  no  danger  that  the 
townships  will  be  called  upon  to  pay  these 
bonds  to  any  one  else.  The  townships,  as 
stockholders,  have  not  sought  relief  through 
the  corporation  that  transferred  and  deliver- 
ed the  bonds.  These  facts  clearly  show  rati- 
fication, and  that  the  townships  are  barred 
by  laches  from  raising  the  objection  herein- 
before mentioned. 

We  will  next  consider  the  following  ob- 
jection to  granting  the  writs,  relied  upon  by 
the  defendants:  "That  if  the  plaintiff  is  en- 
titled to  collect  from  the  township  the 
amount  he  claims  against  It  herein,  he  can 
only  do  so,  if  at  all,  under  the  act  of  1888 
(20  St  at  Large,  p.  12),  set  out  In  the  fifth 
paragraph  of  the  petition;  and  under  that 
act  and  the  laws  and  Constitution  of  this 
state  such  levy  as  Is  herein  sought  can  only 
be  made  by  the  General  Assembly  of  the 
state."  The  act  of  1888  (20  St.  at  Large,  p. 
12)  is  as  follows: 

"Whereas,  certain  townships  In  this  state 
have,  by  their  vote,  expressed  their  willing- 
ness to  subject  themselves  to  taxation  for 
the  purpose  of  paying  bonds  Issued  by  them 
In  aid  of  certain  railroads;  and  whereas, 
by  reason  of  a  defect  In  the  acts  authorizing 
the  Issue  of  said  bonds,  they  have  been  de- 
clared invalid.  Now,  therefore,  for  the  pur- 
pose of  carrying  into  effect  the  expressed 
will  of  the  people  of  said  townships: 

"Section  1.  Be  It  enacted  by  the  Senate 
and  House  of  Representatives  of  the  state 
of  South  Carolina,  now  met  and  sitting  In 
general  assembly,  and  by  the  authority  of 
the  same,  that  the  township  bonds  heretofore 


issued  by  county  commissioners  as  the  corpo- 
rate agents  of  any  township  in  this  state  in 
aid  of  any  railroad  by  vote  of  the  inhabitants 
of  said  township,  are  hereby  declared  to  be 
debts  of  said  township,  respectively,  having 
authorized  the  issue  of  the  same.  And  the 
interest  and  principal  thereof  shall  be  paid 
according  to  the  terms  of  the  said  bonds  or 
debt  by  the  assessment,  levying,  and  collec- 
tion of  an  annual  tax  upon  the  taxable  prop- 
erty in  said  townships,  so  far  as  may  be 
necessary,  in  like  manner  and  by  the  same 
county  officials  as  the  tax  levied  for  county 
bonds  in  aid  of  railroads  Is  assessed,  levied 
and  collected.  Said  tax  to  be  known  and 
styled  in  the  tax  books  as  the  township  rail- 
road tax,  and  when  collected  shall  be  paid 
over  by  the  treasurer  of  the  county  to  the 
holders  of  said  bonds  as  the  Interest  there- 
on may  become  due  and  according  to  the 
terms  thereof.  All  dividends  received  by  or 
for  said  townships  on  stock  in  railroad  com- 
panies which  have  been  aided  by  the  said 
township  bonds  or  debt  shall  be  applied  by 
the  county  commissioners  of  the  county  In 
which  said  townships  are  respectively  sit- 
uated primarily  towards  the  payment  or  re- 
tirement of  said  bonds  or  debt,  and  the  sur- 
plus shall  be  expended  in  the  improvement 
of  the  highways  within  the  territorial  limits 
of  said  townships. 

"Sec.  2.  That  no  tax  shall  be  levied  un- 
der the  provisions  of  this  act  to  pay  the  In- 
terest on  any  township  bonds  until  the  rail- 
road In  aid  of  which  they  were  subscribed 
shall  be  completed  through  such  township 
and  accepted  by  the  railroad  commissioners, 
nor  shall  this  act  be  so  construed  as  to  au- 
thorize the  levy  and  collection  of  any  tax  to 
pay  the  Interest  that  may  have  accrued  on 
such  bonds  before  the  completion  of  such 
railroad,  as  provided  In  this  section:  pro- 
vided, that  in  all  townships  where  taxes 
have  been  assessed  or  collected  contrary  to 
the  provisions  of  this  act,  the  county  treas- 
urers of  the  respective  counties  are  hereby 
required,  where  such  have  been  paid,  to  re- 
fund the  same;  and  where  they  have  not 
been  paid,  to  allow  a  rebate  to  the  extent 
of  such  taxes. 

"Sec.  3.  That  this  act  shall  take  effect  im- 
mediately upon  its  approval.*' 

The  defendants  contend  that  the  foregoing 
act  should  be  considered  as  amended  by  the 
act  of  1803  (21  St.  at  Large,  p.  481)  incorpo- 
rated in  the  Revised  Statutes  (1893)  as  sec- 
tion 681,  and  is  as  follows:  "The  county 
board  of  commissioners  shall  prepare  an  esti- 
mate of  the  amount  of  money  necessary  to 
pay  the  expenses  incurred  by  said  board, 
and  for  ordinary  county  purposes,  and  re- 
port the  same  to  the  comptroller  general  of 
the  state,  on  or  before  the  15th  day  of  JTo- 
vember  of  each  year,  to  be  by  him  submitted 
to  the  General  Assembly,  In  order  to  pro- 
vide the  necessary  taxation  for  county  pur- 
poses." The  foregoing  Is  Incorporated  in  the 
Code  of  Laws  (Civ.  Code  1902)  as  section 
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799,  except  "5th  of  January"  is  inserted  in- 
stead of  '*15th  November." 

In  Morton,  Bliss  &  Co.  v.  Comptroller  Gen- 
eral, 4  S.  C.  430,  453,  the  court  says:  "The 
duty  enjoined  on  the  Legislature  is  to  'levy  a 
tax.'  A  tax  is  the  means  by  which  a  burden 
primarily  borne  by  the  state  Is  transferred  to 
the  citizen.  ♦  •  •  Three  things  are  es- 
sential to  a  tax,  as  that  term  is  understood 
by  our  O>nstltutlon:  First,  the  ascertain- 
ment of  a  sum  certain,  or  that  can  be  ren- 
dered certain,  to  be  imposed  on  the  collective 
body  of  taxpayers;  second,  a  legal  imposi- 
tion of  that  sum  as  an  obligation  on  the  col- 
lective body  of  taxpayers;  third,  an  appor- 
tionment of  such  sum  among  individual  tax- 
payers so  as  to  ascertain  the  part  or  share 
that  each  should  bear.  •  •  •  The  first 
two  acts  above  described,  namely,  the  ascer- 
tainment of  a  sum  to  be  imposed  on  the  col- 
lective body  of  taxpayers  and  its  imposition 
by  a  legislative  declaration  to  that  effect,  are 
essentially  legislative  acts  or  acts  proper  di- 
rectly to  the  lawmaking  function  of  the  gov- 
ernment •  •  •  The  third  act,  namely, 
the  apportionment  of  the  whole  sum  imposed 
by  way  of  tax  on  the  collective  body  of  tax- 
payers upon  the  separate  individuals  com- 
posing that  body,  is  usually  an  administrative 
act  performed  under  specific  statutory  direc- 
tions, ascertaining  the  mode  and  time  of  its 
performance.  •  •  •  When  the  aggregate 
value  of  property  is  ascertained  at  the  time 
the  tax  levy  is  ordered,  the  Legislature  fre- 
quently makes  the  division,  and  directs  the 
levy  to  be  made  according  to  the  resulting 
rate,  which  is  thus  established  by  law,  in- 
stead of  merely  fixing  the  amount  to  be  lev- 
ied and  leaving  the  rate  to  be  ascertained  by 
computation  after  the  aggregate  valuation 
of  property,  subject  to  taxation,  is  ascertain- 
ed and  known.  Both  modes  are  resorted  to, 
and  both  are  equally  appropriate  to  adoption 
by  the  legislative  body.  As  there  are  two 
distinct  stages  in  this  process,  the  result  6t 
one  of  which  is  to  fix  an  indebtedness  on 
the  collective  body  of  taxpayers  and  the  oth- 
er on  the  individual  taxpayer,  so  the  word 
•levy'  is  Indifferently  employed,  as  commonly 
used,  to  express  either  one  of  these  processes 
separately  or  both  collectively.  A  tax  is  said 
to  be  levied  when  the  amoimt  or  rate  to 
be  Imposed  Is  fixed  by  law;  for  what  is 
jvantlng  to  complete  such  levy  is  supplied  by 
the  standing  tax  laws,  and  consists  in  a 
course  of  administrative  action.  When  the 
levying  of  a  tax  is  spoken  of  as  a  legislative 
ict,  it  is  commonly  understood  to  describe 
iBuch  action  on  the  part  of  the  Legislature  as 
would,  with  standing  tax  laws,  complete  the 
legislative  authority  requisite  to  enable  the 
administrative  department  to  distribute  and 
collect  the  tax.  •  ♦  •  In  other  words,  the 
tax  directed  to  be  levied  must  be  so  far  im- 
posed, in  order  to  comply  with  the  letter  and 
spirit  of  the  Constitution,  that  no  further 
legislation  will  be  necessary   to  enable  its 


collection."  This  language  Is  quoted  with 
approval  In  Ry.  Co.  v.  Kay,  62  S.  a  28,  39  S. 
E.  785.  When  the  Legislature,  by  the  act 
of  1888,  Imposed  a  tax  that  could  be  rendered 
certain  in  amount  on  the  townships,  it  had 
the  power  either  to  fix  the  rate  of  the  levy 
or  to  delegate  this  detail  to  the  fiscal  officers 
of  the  county.  It  chose  the  latter  mode  of 
collecting  the  tax.  The  act  of  1803  contains 
no  reference  to  the  act  of  1888  and  certainly 
does  not  repeal  any  of  its  provisions  in  ex- 
press terms,  nor  do  we  think  it  repealed  any 
provision  of  that  act  by  necessary  implica- 
tion. 

The  defendants  fil^  the  following  exc^^ 
tion  to  the  report  of  the  special  referee: 
'Tlease  take  notice  that  the  defendants  ex- 
cept to  so  much  of  the  report  of  the  referee 
filed  herein  as  finds  and  calculates  the  inter- 
est on  the  coupons  attached  to  the  bonds  sued 
on  herein  after  maturity,  on  the  ground  that 
coupons,*  while  attached  to  the  bonds  to  which 
they  belong,  are  incidents  of  the  bofids,  and, 
so  long  as  they  are  so  attached  and  in  pos- 
session of  the  holder  of  the  bonds,  do  not 
draw  interest  after  maturity."  The  defend- 
ants concede  that  the  court  decided  otherwise 
in  the  case  of  Langston  v.  R.  R.,  2  S.  C  248, 
but  contend  that  this  is  not  the  correct  prin- 
ciple. In  the  case  of  Nesbit  ▼.  Independent 
Dist,  144  U.  S.  610,  619,  12  Sup.  Ct  746,  748, 
36  L.  Ed.  562,  the  rule  is  thus  stated:  "Each 
matured  coupon  is  a  separate  promise,  and 
gives  rise  to  a  separate  cause  of  action.  It 
may  be  detached  from  the  bond  and  sold  by 
itself.  Indeed,  the  title  to  several  matured 
coupons  of  the  same  bond  may  be  tn  as  nuuiy 
different  persons,  and  upon  each  a  separate 
and  distinct  action  be  maintained.  So,  while 
the  promise  of  the  bond  and  of  the  coupons, 
in  the  first  Instance,  are  upon  the  same  pa- 
per, and  the  coupons  are  for  interest  due 
upon  the  bond,  yet  the  promise  to  pay  the 
coupon  Is  as  distinct  from  that  to  pay  the 
bond  as  though  the  two  promises  were  placed 
in  different  Instruments  upon  different  pa- 
per." This  language  Is  quoted  with  approval 
in  Edwards  t.  Bates  County,  163  U.  S.  209, 
16  Sup.  Ct  967,  41  L.  Bd.  155,  and  states 
the  principle  correctly. 

The  returns  to  the  rules  to  show  cause  are 
insufficient,  and  the  petitioners  are  entitled 
to  costs. 

It  Is  the  judgment  of  this  court  that  a  writ 
of  mandamus  do  Issue  in  each  of  said  cases 
In  accordance  with  the  prayer  of  the  said  pe- 
titions. 

(71  s.  c.  tai) 

WESTERN  UNION  TELEGRAPH  00.  T. 
TOWN  OF  WJNNSBORO. 

(Supreme  Court  of  South  CsLrolina.    Mardi  23, 

1905.) 

INJTJNCnON— ILLEGAL    LTCEN8B    TAX— fiTAT   OF 

COLLECTION. 

Under  Code  Laws  1902,  §  412,  providing 
that  collection  of  taxes  shall  not  be  stayed  bj 
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injunction  or  order,  as  amended  by  Act  1902  (23 
St.  at  Large,  p.  9T2),  providing  that  this  sec- 
tion shall  only  apply  to  state,  county,  city,  town* 
and  school  taxes,  and  taxes  in  aid  of  railroads, 
injunction  cannot  be  granted  to  stay  the  collec- 
tion of  a  license  tax,  though  extortionate  and 
illegal,  but  the  tax  should  be  paid,  and  the  tax- 
payer resort  to  his  statutory  action  to  recover 
iL 

Appeal  from  Ctommon  Pleas  Circuit  Court 
of  Fairfield  County;    Gary,  Judge. 

Action  by  the  Western  Union  Telegraph 
Company  against  the  town  of  Winnsboro. 
From  an  order  refusing  to  enjoin -the  collec- 
tion of  a  license  tax,  plaintiff  appeals.  Af- 
firmed. 

The  following  is  the  order  appealed  from: 
"This  is  an  application  for  a  temporary  order 
enjoining  the  town  of  Winnsboro  from  col- 
lecting a  license  tax  of  $35  against  the  West- 
em  Union  Telegraph  Company  *for  business 
done  exclusively  within  the  town  of  Winns- 
boro, but  not  including  any  business  done  to 
or  from  points  without  the  state,  or  inter- 
state commerce,  and  not  including  any  busi- 
ness done  for  the  government  of  the  United 
States,  its  officers  or  agents,'  on  the  ground 
that  said  tax  is  discriminatory  and  excessive, 
and  therefore  illegal.  The  first  question  to 
be  determined  is  whether  the  court  has  the 
power  to  grant  such  an  order.  Section  412 
of  Code  Laws  1902,  is  as  follows:  The  col- 
lection of  taxes  shall  not  be  stayed  or  pre- 
vented by  any  injunction,  writ  or  order,  is- 
sued by  any  court  or  judge  thereof.*  The 
provisions  of  this  section  are  the  same  as 
those  of  section  339  of  the  Revised  Statutes 
of  1893,  which  was  amended  by  the  act  of 
1902  (23  St.  at  Large,  p.  972)  so  as  to  read  as 
follows:  *Tbe  collection  of  taxes  shall  not  be 
stayed  or  prevented  by  any  Injunction,  writ 
or  order,  issued  by  any  court  or  judge  thereof:, 
provided,  that  this  section  shall  only  apply  to 
state,  county,  city,  town  and  school  taxes ;  and 
taxes  voted  by  townships  in  aid  of  railroads, 
where  the  roads  have  been  completed  through 
said  townships.'  See,  also,  section  6  of  the 
act  of  1902  (23  St  at  Large,  p.  970).  After 
careful  consideration,  I  am  satisfied  that  It 
was  the  intention  of  the  Legislature  to  pre- 
vent the  courts  from  granting  orders  of  In- 
junction staying  the  collection  of  municipal 
taxes,  as  well  as  the  other  taxes  mentioned 
In  said  section.  Having  reached  this  conclu- 
sion, the  other  questions  are  not  properly  be- 
fore me  for  consideration.  It  is  therefore  or- 
dered that  the  application  for  a  temporary 
order  of  injunction  be  refused,  but  without 
prejudice  to  the  right  of  the  Western  Union 
Telegraph  Company  to  institute  such  other 
proceedings  as  are  allowed  by  law,  for  the 
purpose  6f  determining  whether  said  tax  is 
Illegal.'' 

The  plaintiff  herein  appealed  from  this  or- 
der, allefjing  error:  "In  holding  that  the  act 
of  February  26,  1902  (23  St  at  Large,  p. 
972),  prohibited  the  Issuing  of  injunctions 
against  the  general  taxes  therein  mentioned. 


embraced  also  the  prohibition  of  an  injunc- 
tion against  license,  occupation,  or  privileged 
taxes,  when  said  act  nowhere  mentions  this 
peculiar  (license)  tax.  In  not  holding  that  an 
injunction  should  issue  enjoining  the  enforce- 
ment of  the  unlawful  and  unjust  license  tax 
on  the  calling  or  business  of  the  plaintiff 
transmitting  intelligence  by  electricity,  which 
said  ordinance  shows  that  it  is  for  a  lump 
sum,  and  no  effort  made  to  graduate  it  by 
amount  of  business  done,  as  required  by  sec- 
tion 1983,  of  vol.  1,  of  Revised  Statutes  of 
1902,  the  said  system  of  license  tax  being  spe- 
cial, in  that  it  is  not  a  tax  on  persons  or 
property  referred  to  In  the  first  sentence  of 
section  6,  art  8,  of  the  state  Constitution,  but 
is  the  license  or  privileged  tax  embraced 
in  the  second  sentence  thereof,  and  has  been 
recognized  in  the  state  for  years,  and  is  not 
governed  by  the  standard  of  uniformity,  and 
is  in  other  respects  different  from  the  general 
taxes  that  are  forbidden  to  be  enjoined.  (3) 
That  In  deciding  that  a  license  privilege  or 
occupation  tax  was  not  to  be  enjoined,  and 
was  Included  in  the  general  taxes  enumerat- 
ed in  23  St  at  Large,  p.  972,  against  the  en- 
forcement of  which  an  injunction  should  not 
issue,  Mr.  Associate  Justice  Gary  erroneously 
decided  said  license  tax  was  a  general  tax 
therein  enumerated  and  prohibited;  where- 
as he  should  have  held  that  a  license  tax  is 
sui  generis,  particular  and  peculiar,  without 
any  requirement  of  uniformity,  or  equal 
rate,  but  graduated  according  to  section  6, 
art  8,  of  the  state  Constitution,  and  section 
1983  of  the  Revised  Statutes,  and  the  recog- 
nized usage  in  the  state  from  time  immemo- 
rial, and  Is  entirely  a  different  charge  from 
that  one  generally  known  as  taxes." 

Buchanan  &  Hanaban,  for  appellant  W. 
W.  Dixon,  for  respondent 

BBNET,  Special  Judge.  There  is  only  one 
question  properly  before  the  court  in  this  ap- 
peal, namely:  Was  it  error  in  Mr.  Justice 
Gary  to  refuse  to  enjoin  the  collection  of  a 
license  tax  imposed  on  the  Western  Union 
Telegraph  Company,  petitioner,  by  the  town 
of  Winnsboro,  respondent?  It  appears  that 
the  petitioner  appealed  to  Mr.  Justice  Gary, 
at  chambers,  during  vacation,  for  an  order  to 
enjoin  the  collection  of  a  license  tax  of  $35 
Imposed  on  the  petitioner,  the  telegraph  com- 
pany, for  carrying  ou  its  business  in  the  town 
of  Winnsboro.  The  petitioner  moved  for  the 
order  on  the  ground  that  the  license  tax  was 
discriminatory  and  excessive,  unreasonable 
and  extortionate,  and  therefore  illegal — "an 
unjust  and  unlawful  burden.**  His  honor 
the  associate  Justice  heard  the  matter  on  a 
return  to  a  rule  to  show  cause,  and  refused 
the  order  of  Injunction  applied  for.  Being 
satisfied  that  the  municipal  assessment  in 
question  was  a  tax  coming  within  the  pur- 
view of  the  tax  laws  of  this  state,  he  held 
that  there  was  no  iwwer  in  him  nor  In  any 
judge  nor  court  in  this  stale  to  grant  an  or- 
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der  of  injunction  to  prevent  or  stay  the  col- 
lection of  taxes,  whether  state  or  municipal. 
He  also  held  that,  having  come,  to  this  con- 
clusion, the  other  questions,  as  to  the  nature 
of  the  license  tax — ^that  it  was  discrimina- 
tory, extortionate,  unjust,  and  illegal — were 
not  properly  before  him  for  his  consideration. 
From  this  refusal  to  enjoin  the  collection  of 
the  license  tax  the  petitioner  appealed.  The 
order  of  Mr.  Justice  Gary  and  the  petition- 
er's ground  of  appeal  should  appear  in  the  re- 
port of  this  case. 

The  appeal  must  be  dismissed.  We  can- 
not see  how  Mr.  Justice  Gary  could  have 
granted  the  order  of  injunction  applied  for  in 
the  face  of  our  tax  laws  and  the  decisions 
of  this  court.  In  section  412  of  our  1902 
Code  of  Laws,  vol.  1,  we  read  that  "the  col- 
lection of  taxes  shall  not  be  stayed  or  pre- 
vented by  any  injunction,  writ,  or  order  Is- 
sued by  any  court  or  judge  thereof."  This 
was  amended  by  the  act  of  1902  (23  St  at 
Large,  p.  972)  by  the  addition  of  the  follow- 
ing proviso:  "Provided,  that  this  section 
shall  only  apply  to  state,  county,  city,  town 
and  school  taxes,  and  taxes  voted  by  town- 
ships in  aid  of  railroads,  where  the  roads 
have  been  completed  though  said  town- 
ships." This  is  the  law,  whether  the  tax  be 
light  or  burdensome,  just  or  unjust,  legal  or 
illegal.  But  for  such  a  statute  the  wheels 
of  government,  both  of  state  and  town,  could 
at  any  moment  be  clogged  or  stopped  by  in- 
junctions staying  the  collection  of  taxes. 
Our  courts  have  uniformly  sustained  this 
law.  See,  for  example,  Ohamblee  v.  Tribble, 
23  S.  C.  70.  T^is  law  may  sometimes  seem 
harsh  and  oppressive,  and  in  some  cases  it 
may  work  hardship;  but  the  aggrieved  tax- 
payer is  not  left  remediless.  Section  413 
comes  to  his  relief  by  providing  that,  *'if  he 
conceives  the  tax  to  be  unjust  or  illegal  for 
any  cause,"  although  he  must  pay  the  tax, 
he  may  do  so  "under  protest,"  and  then  in 
due  time  he  may  "bring  an  action  against  the 
county  treasurer  for  the  recovery  thereof," 
and,  if  he  prevail  in  such  proceeding  by  show- 
ing that  the  tax  was  "wrongfully  or  illegally 
collected,"  he  shall  have  his  tax  refunded. 
Mr.  Justice  Gary's  order  Is  careful  to  do  no 
prejudice  to  this  right  which  the  telegraph 
company  may  yet  exercise. 

We  are  bound  to  hold  that  the  "license 
tax"  Imposed  on  the  petitioner  by  the  town 
of  Winnsboro  is  a  tax  in  the  ordinary  accep- 
tation of  that  term,  and  that  as  such  it 
comes  within  the  provisions  of  our  tax  laws, 
and  therefore  of  sections  412  and  413,  and  of 
the  act  of  1902,  quoted  above.  Being  en- 
acted, as  the  record  shows,  solely  for  the  pur- 
pose of  revenue,  it  is  a  tax;  also,  because 
by  paying  it  the  taxpayer  acquires  the  right 
to  carry  on  his  business  in  the  town  impos- 
ing it,  it  is  a  license;  hence  it  is  properly 
called  a  license  tax.  No  order  of  injunction, 
therefore,  could  lawfully  issue  to  stay  or  pre- 
vent the  collection  of  this  tax,  even  if  it 


plainly  exhibited  all  the  objectionable  feat- 
ures ascribed  to  it  by  the  petitioner. 

It  ia  the  judgment  of  this  court  that  the 
order  of  Mr.  Justice  Gary  be  affirmed,  and 
the  appeal  dismissed. 


(58  W.  Va-  U) 

PICKENS  V.  COAL  RIVEE  BOOM  ft  TIM- 
BER CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

AprU  25,  1905.) 

WATEB8   AND    WATER   CO0B8E8  —  BAOKWATEB— 

DAMAGE  TO   HILL— LIMITATIONS—VEB- 

DI CT— nCPE  ACHMENT. 

1.  An  owner  of  a  mill  damaged  by  backing  of 
water  by  a  boom,  lessening  the  working  power 
of  bis  mill,  may  recover  damages  from  the  own- 
er of  the  boom. 

2.  If  the  owner  of  a  boom  leases  it  to  another 
to  be  operated  as  a  boom,  and  at  the  time  of  the 
lease  the  boom  is  a  private  nuisance  damaging 
a  mill  on  the  stream  above  the  boom,  the  owner 
of  the  boom  is  liable  to  the  mill  owner,  notwith- 
standing the  lessee  may,  by  addition  to  the  boom, 
increase  its  power  to  damage  the  mill. 

3.  In  an  action  for  damage  to  real  property 
from  a  private  nuisance,  continnous,  but  not 
permanent  in  character,  the  statute  of  limita- 
tion of  five  years  does  not  begin  to  nin  from 
the  beginning  of  the  nuisance,  but  on  the  actual 
occurrence  of  damage  from  it.  There  may  be 
recovery  for  damage  for  five  years  before  the  ac- 
tion, though  the  nuisance  and  damage  from  it  be- 
gan more  than  five  years  before  action. 

[Ed.  Note. — For  cases  In  point,  see  voL  83, 
Cent  Dig.  Limitation  of  Actions,  «  804L] 

4.  Measure  of  damages  and  evidence  thereof 
in  action  for  damage  to  a  mill  from  a  boom. 

5.  Afiidavits  of  jurors  are  not  admissible  to 
prove  that  the  plaintiff  in  an  action  treated 
them  to  liquor  during  the  trial,  on  a  motion  to 
set  aside  a  verdict  in  his  favor  for  that  cause. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  87, 
Cent  Dig.  New  Trial,  %  290.] 

(Syllabus  by  the  Court) 

'    Error  from  Circuit  Court,  Kanawha  Coun- 
ty. 

Action  by  Roman  Pickens  against  tbe  Coal 
River  Boom  &  Timber  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Payne  ft  Payne  and  Brown,  Jackson  ft 
Knight,  for  plaintiff  in  error.  Chilton,  Mc- 
Corkel  &  Chilton,  A.  B.  Littlepage,  and  Moi- 
lohan,  McClintlc  ft  Mathews,  for  defendant 
in  «rar. 

BRANNON,  P.  Roman  Pickens  owned  a 
water  gristmill  on  Coal  river,  in  E^anawha 
county,  and  the  Coal  River  Boom  ft  Timber 
Company  constructed  a  log  boom  on  the  riv- 
er below  the  mill;  and  Pickens,  claiming  that 
the  obstruction  of  the  natural  flow  of  water 
in  the  river  by  the  boomworks  caused  gravel, 
sand,  and  mud  to  settle  in  the  bed  of  the 
river,  instead  of  going  on  with  the  current — 
so  much  so  that  the  sediment  or  deposit  rose 
up  to  be  even  with  the  falls  at  the  mill — 
sued  tbe  boom  company  for  damage  to  the 
mill  property.  Pickens  recovered  a  verdict 
and  judgment,  which  were  set  aside  In  this 
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court  The  report  of  the  case  in  51  W.  Ya. 
445v  41  S.  E.  400,  90  Am.  St  Rep.  81d,  wiU 
state  more  fully  the  outline  of  the  case.  On 
a  second  trial  Pickens  obtained  a  verdict  and 
judgment  for  $5,000  damages,  and  the  bocnn 
company  brought  the  case  to  this  court 

Objection  is  made  to  instruction  1  of  the 
plaintiff  because  it  told  the  jury  that,  if 
the  boom  did  in  fact  work  damage  to  the 
mill,  the  finding  should  be  for  the  plaintiff. 
It  is  argued  that  it  denies  the  right  of  the 
defendant  to  locate  and  use  its  boom  fran- 
chise in  a  reasonable  manner,  even  though 
it  was  not  chargeable  with  negligence  in 
locating  or  operating  the  boom.  "It  is  not 
lawful  for  one  proprietor  to  impede  or  di- 
minish the  ordinary  flow  of  water  so  as  to 
materially  interfere  with  the  enjoyment  of 
other  proprietors."  Gould  on  Waters,  §  218. 
"Where  there  has  been  an  injurious  diminu- 
tion tn  the  flow  of  a  stream,  to  the  use  of 
which  a  mill  owner  is  entitled,  he  may  re- 
cover compensation  for  such  loss.  And 
where  a  mill  owner  is  prevented  from  run- 
ning his  mill  by  an  interruption  of  the  nat- 
ural flow  of  a  stream,  he  may  recover  the 
value  of  the  use  of  such  mill  during  the 
period  of  the  interruption.  And  the  deter- 
mination of  the  rental  value  may  be  the 
measure  of  damages.*'  8  Joyce  on  Damages, 
fi  2146;  2  Farnham  on  Waters,  $§  546,  547. 
We  shall  not  again  discuss  this  law  ques- 
tion. It  is  res  judicata,  from  the  effect  of 
our  former  decision,  that,  if  the  boom  dam- 
aged the  mill,  Pickens  had  a  right  to  recover. 
The  reason  for  so  holding  will  be  found  in 
the  two  opinions  on  the  former  decision  of 
this  court  I  think  that  decision^  in  that 
result,  is  right;  but  it  is  foreclosed,  right  or 
wrong. 

The  objection  to  instructions  4  and  5  for 
plaintiff  is  that  they  give  as  the  measure  of 
damages  the  rental  value  of  the  mill  "for  the 
time"  the  mill  was  stopped,  whereas  the 
opinion  of  Judge  Dent  said  that  the  measure 
"is  what  the  mill  would  have  been  worth 
during  such  deprivation  of  its  use."  It  is 
said  that  Pickens  sought  to  heap  up  dam- 
ages, and,  by  the  use  of  the  word  "for"  in 
stead  of  "during,"  mislead  the  jury  to  a  fic- 
titious rental  value.  We  do  not  see  that  the 
point  is  substantial,  the  difference  material, 
or  the  word  misleading.  It  would  be  strain- 
ing the  point  to  reverse  a  long  trial  for  this 
cause. 

Objection  is  made  to  plaintiff's  instruction 
6.  It  told  the  jury  that  if  the  boom  com- 
pany secured  a  charter  and  a  location  for  Its 
boom,  and  made  it  large  enough  to  catch 
logs,  and  afterwards  the  boom  was  leased  to 
the  Goal  River  Boom  &  Driving  Company  to 
operate  for  catching  logs,  and  if  the  lessee 
company  had  used  the  boom  and  additions 
which  said  lessee  had  made,  and  if  the  "loca- 
tion, building,  and  operation  of  the  said 
boom  caused  the  injury  to  the  plaintiff,"  then 
the  defendant  could  not  escape  liability  on 
account  of  having  made  the  lease.    The  ar- 


gument against  the  instruction  is  that  the 
lessee  company  had  added  six  cribs  or  piers 
to  the  eighteen  existing  at  the  date  of  the 
leasing  of  the  boom,  and  nothing  in  the  lease 
warranted  this  increase,  and  that,  if  the 
boom  was  not  a  nuisance  when  leased,  the 
defendant  was  not  liable,  and  that  this  in- 
struction withdrew  from  the  jury  that  ques- 
tion. It  did  not  do  so.  It  says,  "If  the  jury 
further  find  that  the  location,  building,  and 
operation  of  the  boom  has  caused  the  injury 
to  the  plaintifiT';  thus  demanding,  as  a  test 
of  liability,  that  the  original  location,  build- 
ing, and  operation  of  the  boom  caused  the 
damage.  Under  this  instruction,  damage 
merely  from  addition  by  the  lessee  would  not 
make  the  lessor  company  liable.  "If  the 
owner  of  land,  through  which  the  water 
course  runs,  erects  a  dam  across  it  which 
sets  the  water  back  on  the  proprietor  above, 
and  then  leases  the  land  with  the  nuisance 
upon  it,  he  gives  with  the  lease  implied  per- 
mission to  the  lessee  to  keep  up  the  dam, 
and  he  thus  becomes  a  participant  with  the 
lessee  in  the  wrong  while  the  dam  is  main- 
tained as  it  was  when  he  gave  the  tenant 
possession."  Cooley  on  Torts,  725.  If  a  land- 
lord let  premises  already  a  nuisance,  he  and  , 
the  lessee  are,  both  or  either,  liable  for  the 
continuance.  The  landlord  cannot  shift  the 
liability  to  other  shoulders.  And  even  if  the 
lessee  by  some  work  add  t6  the  nuisance, 
but  not  by  a  separate,  independent  work,  but 
one  used  along  with  the  instrument  of  nui- 
sance let  to  him,  the  lessor  is  still  liable, 
though  the  injury  come  from  both  the  work 
as  it  was  when  leased,  and  the  additional 
nuisance  coming  from  the  addition  made  by 
the  lessee.  The  injury  is  the  common  fruit 
of  the  two,  though  lessor  and  lessee  both 
-contributed.  How  can  you  divide  the  in- 
jury, especially  in  such  a  case  as  this? 
Where  the  lessee  creates,  originates  an'  inde- 
pendent, separate  woi^,  unauthorized  by  the 
lessor,  the  lessee  is  liable  only.  Where  it 
becomes  a  nuisance  only  by  the  lessee's  act, 
and  the  landlord  has  not  contributed,  only 
the  lessee  is  liable.  21  Am.  &  Eng.  Ency.  L*. 
(2d  Ed.)  721;  1  Jaggard  on  Torts,  2i25;  1 
Kinkead  on  Torts,  99;  Leahan  v.  Cochran 
(Mass.)  60  N.  E.  882,  58  L.  R.  A.  801,  86  Am. 
St  Rep.  515,  516»  520.  These  principles  are 
not  denied,  but  it  is  said  that  the  instruction 
fails  to  allow  the  jury  to  say  whether  the  * 
boom  was  a  nuisance  when  leased.  As  shown 
above,  it  makes  it  indispensable  that  the 
jury  should  find  it  to  be,  as  originally  locat- 
ed, the  cause  of  injury. 

Complaint  is  made  that  an  instruction  ask- 
ed by  the  defendant  was  refused.  It  would 
have  informed  the  jury  that,  if  the  waterfall 
at  the  mill  had  been  lessened  by  the  boom, . 
then,  ''unless  the  injury  was  done  within 
five  years  next  before  the  suit,"  the  jury 
could  not  find  for«the  plaintiff.  There  are 
two  answers  to  this  complaint  This  is  the 
case  of  a  continuing,  but  removable,  nui- 
sance.   As  held  in  the  former  decision,  the    - 
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plaintiff  could  recover  for  live  years  next 
before  suit  It  is  not  the  case  of  a  perma- 
nent, irremovable  nuisance,  doing  injury  at 
its  start,  accomplishing  its  harm  at  once  and 
for  all  time,  so  that  limitation  starts  from  the 
completion  of  the  boom;  but  it  is  continuing, 
each  day's  injury  being  a  new  wrong.  The 
deposit  of  sand  in  the  bed  of  the  stream  may 
have  been,  must  have  been,  gradual,  creep- 
ing slowly  up  the  river,  and  not  harming  the 
waterfall  until  long  after  tne  construction 
of  the  boom.  So  It  was  held  in  our  former 
decision  in  this  case,  and  this  is  res  Judicata. 
See  Watts  v.  Norfolk  R.  Co.,  39  W.  Va.  196, 
19  S.  B.  521,  23  L.  R.  A.  674,  45  Am.  St. 
Rep.  804;  Eells  v.  Chesapeake  &  O.  Ry.,  49 
W.  Va.  65,  38  S.  E.  479.  87  Am.  9t.  Rep.  787. 
This  instruction  designs  to  tell  the  Jury  that 
limitation  started  with  the  completion  of  the 
boom,  because  it  says  that  if  the  waterfall 
had  been  lessened  "by  the  location,  construc- 
tion, or  operation  of  the  boom,"  then,  unless 
that  injury  was  within  five  years  before  suit, 
there  could  be  no  recovery.  The  instruction 
did  not  put  the  proper  theory  under  the  stat- 
ute of  limitations.  The  damage  ensuing  con- 
tinuously, recovery  could  be  had  as  the  dam- 
age came.  That  it  was  the  purpose  by  the 
instruction  to  deny  recovery  if  the  building 
of  the  boom  was  more  than  fiv^  years  before 
suit  may  be  asserted,  because  the  instructiou 
totally  denies  any  recovery  on  the  hypothesis 
which  it  states,  whereas,  if  such  were  not  its 
import.  It  would  have  allowed  recovery  with- 
in five  years.  Secondly,  if  I  misconstrue  the 
Instruction,  and  It  puts  the  proper  rule,  then 
its  refusal  is  not  error,  for  the  reason  that 
instructions  of  the  plaintiff  clearly  told  the 
Jury  that  there  could  be  no  recovery  for 
damage  done  back  of  five  years  before  suit. 
Complaint  is  made  that  improper  evidence 
couching  assessment  of  damages  was  al- 
lowed. A  witness  was  allowed  to  give  rental 
value  for  the  year  1892,  and  then  to  give  it 
for  each  of  five  years  before  suit,  beginning 
April,  1894,  and  show  the  loss  each  year, 
diminishing  the  rental  value  yearly  until  it 
came  to  nothing  the  last  year,  owing  to  the 
growing  harm  from  the  yearly  sediment. 
Then  the  questions  were  asked:  "What,  in 
your  Judgment,  taking  into  consideration 
your  knowledge  of  this  mill  property  and 
its  situation,  would  have  been  a  fair  rental 
value  for  it  under  the  conditions  existing  in 
1892,  when  you  started  to  operate  it  for  the 
following  year?**  "What,  in  your  Judgment, 
based  upon  the  same  matters  and  things, 
would  have  been  a  fair  rental  value  for 
that  property,  under  the  conditions  then  ex- 
isting, between  April,  1894,  and  April,  1895?" 
— and  like  questions  as  to  subsequent  years, 
[t  is  asked  by  counsel:  "What  bearing  bad 
the  rental  value  of  the  mill  for  1892?  If  the 
boom  had  never  been  built,  is  there  any  pre- 
sumption that  the  rental  value  or  earning 
value  of  the  mill  for  1892  would  continue  the 
same  from  year  to  year  down  to  April,  1899?" 
No  presumption  of  law,  and  no  presumption 


of  fact,  it  may  be  true;  and  yet  Is  It  not  a 
circumstance  from  which  reasonable  infer- 
ence can  be  made?  Now,  the  fornier  de 
cision  held  that  the  measure  was  the  rental 
value  during  stoppage  caused  by  the  boom, 
and  that  the  rental  value  should  be  the 
rental  value  of  the  property,  "as  though  the 
nuisance  did  not  exist."  The  year  1892  was 
Just  before  1893,  in  which  injury  to  the  mill 
began.  It  is  right  to  take  as  a  test  or  gauge 
some  year  before  the  boom  was  built  Tou 
have  to  do  so.  Why  is  not  1892  the  fairest? 
Opinion  of  competent  persons  as  to  damages 
in  such  cases  is  proper.  Miller  v.  Pulp  Co., 
30  W.  Va.  667,  18  S.  B.  740;  Railroad  v. 
Foreman,  24  W.  Va.  663;  Hargreave  v.  Klm- 
berley,  26  W.  Va.  787.  How  otherwise  can 
you  approximate?  It  Is  claimed  that  the 
number  of  days  of  stoppage  ought  to  be 
shown.  That  is  one  process,  but  it  Is  a  de- 
mand with  which  it  would  be  difficult  to  com- 
ply. There  is  a  volume  of  evidence  to  prove 
the  daily  earning  capacity  of  the  mill,  the 
quantity  of  grain  wMch  It  grinds,  the  profit 
etc.  The  evidence  here  objected  to  goes 
along  with  other  evidence,  and  is  not  Improp- 
er. The  rental  value  was  properly  given  in 
a  year  when  the  nuisance  did  not  exist,  and 
then  for  years  during  its  existence.  I  think 
our  former  decision  Justified  this.  It  de- 
clared rental  value  the  measure;  that,  If  the 
loss  were  total,  then  the  loss  of  profits  or 
rental  value  would  be  the  measure.  In  case 
of  movable  nuisance,  which  It  held  this  to  be, 
it  is  declared  to  be  based  on  rental  value. 
Witnesses  acquainted  with  the  mill — ^prac- 
tical millers — were  permitted  to  give  rental 
value  and  the  earning  capacity  dally.  Why 
do  not  these  constitute  a  basis  for  estima- 
tion of  damages.  In  connection  with  evidence 
of  the  number  of  days  of  stoppage,  which 
was  given  for  some  months? 

Complaint  Is  made  that  the  evidence  as  to 
damage  is  speculative,  uncertain,  furnishing 
no  data  or  basis  for  measure.  Watts  t. 
Railroad  Co.,  39  W.  Va.  210,  19  S.  IL  621,  23 
L.  R.  A.  674,  46  Am.  St  Rep.  894,  is  JxrgeA 
as  authority  for 'this  ground  of  error.  It 
holds  that  it  would  not  be  sufficient  merely 
to  show  diminution  of  grinding  power  In 
the  mill,  but  there  must  be  some  evidence 
to  ascertain  its  extent,  to  show  what  was 
lost  in  earning  capacity.  In  that  case  there 
was  no  evidence  to  do  this — no  evidence  be- 
yond guess  or  arbitrary  speculation.  We 
do  not  recant  the  principle  as  to  this  point 
stated  in  that  case,  but  it  is  not  governing  In 
this  case.  It  is  wholly  useless  to  go  over 
the  vast  volume  of  evidence  on  the  two 
trials  bearing  upon  this  matter.  It  consisted 
of  opinion  of  earning  power  immediately  be- 
fore and  after  the  erection  of  the  boom  given 
by  Pickens,  a  practical  miller,  and  millers 
who  operated  the  mill  for  him,  and  Shanks, 
a  practical  miller  at  another  mill  in  Putnam 
county;  the  quantity  of  different  grains  the 
mill  would  grind  before  and  after  the  con- 
struction of  the  boom;    evidence  of  profits 
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thereon  by  practical  millers;  evidence  by 
tbem  of  daily  earning  power  in  dollars;  evi- 
dence for  some  months  in  different  years  of 
days  lost  by  reason  of  inability  to  grind  be- 
cause of  lessening  of  fall  of  water  from  the 
boom's  presence,  which  evidence  was  from 
memoranda  made  by  the  millers  at  the  time; 
evidence  of  actual  earnings  by  Pickens;  evi- 
dence by  practical  millers  of  the  earning 
capacity,  In  dollars,  of  the  mill  for  each  of 
five  years  before  suit,  diminishing  as  those 
years  ran  until  the  last  of  them,  the  last 
being  estimated  as  having  no  earning  ca- 
pacity; evidence  that  this  was  chargeable  to 
the  boom;  evidence,  not  contradicted,  that 
the  mill  was  worth,  if  not  thus  injured,  $50,- 
000;  evidence  afforded  by  a  view  of  stream 
and  mill  by  the  Jury  on  a  view  ordered.  A 
volume  of  evidence  under  these  general 
heads,  and  many,  many  facts  and  circum- 
stances, were  before  the  Jury  upon  what 
was  a  Jury  question — the  amount  of  damage. 
To  say  that  no  basis  Is  furnished  would  re- 
quire the  impossible,  and  deny  all  recovery. 
It  is  impossible  in  such  a  case  to  fix  amount 
with  mathematical  precision.  "Absolute  cer- 
tainty is  not  required.  Shall  the  injured  par- 
ty be  allowed  to  recover  no  damage,  or  mere- 
ly nominal,  because  he  cannot  show  the  ex- 
act amount  with  certainty,  though  he  la 
ready  to  show  to  the  satisfaction  of  the  Jury 
that  he  has  suffered  large  damages  by  In- 
Jury?  Certainty,  It  is  true,  would  be  thus 
attained,  but  it  would  be  the  certainty  of 
injustice.  Juries  are  allowed  to  act  upon 
probable  and  inferential  as  well  as  direct 
and  positive  proof.  And  where,  from  the 
nature  of  the  case,  the  amount  of  damages 
cannot  be  estimated  velth  certainty,  or  only 
a  part  of  them  can  be  so  estimated,  we  can 
see  no  objection  to  placing  before  the  Jury 
all  the  facts  and  circumstances  of  the  case 
having  any  tendency  to  show  damages,  or 
their  probable  amount,  so  as  to  enable  them 
to  make  the  most  intelligible  and  probable 
estimate  which  the  nature  of  the  case  will 
admit"  1  Sedgwick,  Damages,  i  170.  '^It 
may  be  generally  stated  that,  even  though 
the  elements  are  uncertain  and  problematic 
from  which  the  Jury  are  to  admeasure  dam- 
ages, nevertheless  they  may  be  sufficient  to 
constitute  the  basis  of  a  verdict  Therefore 
the  want  of  certainty  is  not  of  itself  sufficient 
to  warrant  a  refusal  of  damages."  1  Joyce 
on  Damages,  §  75. 

We  do  not  here  violate  the  rule  against 
the  allowance  of  damages  merely  specula- 
tive— mere  guessed  damages,  merely  vision- 
ary damages,  resting  on  no  other  basis  than 
hope,  expectation,  exaggerated  idea  of  fu- 
ture profits — ^as  laid  down  in  Bodkin  v.  Arn- 
old, 48  W.  Va.  108,  35  S.  E.  980,  and  James 
T.  Adams,  8  W.  Va.  568.  Here  we  have  cer- 
tain data.  Damages  are  given  for  the  past 
on  those  data,  not  for  the  future  by  specula- 
tion or  guess  as  to  profits. 

Excess  of  damages:  If  the  plaintiff  is 
entitled  to  anything  over  nominal  damages,  j 


we  are  safe  in  saying  that  the  recovery  is 
not  excessive.  The  foixoer  trial  resulted  in 
the  verdict  of  $12,190;  this,  $5,000.  But  we 
shall  not  enter  into  details  here.  Evidence 
outlined  above  will  repel  the  claim  of  exces- 
siveness  in  amount  of  the  verdict  Besides, 
that  was  a  matter  for  the  Jury,  and  its  ver- 
dict in  case  of  damage  to  real  property  can- 
not be  disturbed  "unless  plainly  unwarrant- 
ed by  the  evidence."  Miller  v.  Pulp  Co.,  38 
W.  Va.  558,  18  S.  E.  740. 

The  only  really  grave  feature  of  errors  as- 
signed in  this  case  arises  from  the  affidavits 
of  four  Jurors  filed  upon  the  motion  for  a 
new  trial,  on  which  the  charge  is  made  of 
misbehavior  on  the  part  of  Pickens  in  treat- 
ing the  Jurors  to  liquor  at  saloons  during  the 
trial.  At  the  outset,  all  the  members  of  the 
court  desire  to  condemn  with  emphasis  such 
an  act.  All  the  members  of  the  court  think 
It  not  out  of  the  way,  but  called  for  by  the 
presentation  for  the  first  time  in  the  courtar 
of  the  two  Virginias  of  tliis  question,  to  ex- 
press reprobation  of  this  wrongful  act  It 
is  misbehavior  constituting  contempt  All 
members  of  the  court  think  that.  If  proven, 
it  would  set  aside  the  verdict  Four  Jurors 
say  that  Pickens  treated  them  in  saloons 
along  with  four  other  Jurors.  The  afiidavlts 
aver  specific  occasions  or  instances  of  treat- 
ing, but  Pickens  and  the  three  other  Jurors 
said  by  three  to  have  been  present  at  the 
treating  deny  any  such  treating  on  those  oc- 
casions. And  one  of  the  impeaching  Jurors 
afterwards  denies  the  treating  on  occasions 
specified  by  the  other  three,  and  says  he  nev- 
er drank  with  Pickens  privately.  A  deputy 
sheriff  is  said  in  the  affidavits  to  impeach 
the  verdict  to  have  been  present  when  the 
specified  treating  was  done.  He  denies  it 
One  Juror  says  that  he  and  another  Juror 
were  going  into  a  saloon  as  Pickens  was 
coming  out  and  Pickens  spoke,  "Set  up  thQ 
drinks  to  these  boys,"  or,  "Boys  go  in  and 
take  something,"  or  words  to  that  effect 
This  Juror  and  others  drank,  but  the  Juroi 
says  that  another  Juror  paid  for  the  drinks; 
Pickens  having  gone  out  not  turning  back 
into  the  saloon  with  them.  Pickens  swears 
that  he  never  invited  a  Juror  to  drink.  Herq 
is  direct  conflict — the  preponderance  against 
the  charge  of  misbehavior.  The  burden  is  on 
the  defendant  to  establish  a  charge  at  once 
condemnable  and  having  the  effect  to  nul- 
lify a  long  costly  trial.  There  must  be  fulf 
proof  of  misconduct  of  a  Juror.  12  Bncy. 
PI.  &  Prac.  569.  "A  finding  by  the  lower 
court  on  conflicting  evidence  as  to  the  mis- 
conduct of  a  Juror  will  generally  not  be  dis- 
turbed," is  the  text  of  17  Am.  &  Eng.  Ency. 
L.  (2d  Ed.)  1209,  on  cases  from  many  states. 
But  suppose  the  affidavits  of  the  Jurors  to 
impeach  the  verdict  were  not  met  by  other 
affidavits.  Are  those  affidavits  admissible  to 
impeach  the  verdict?  In  Bull's  Case,  14 
Grat.  613,  is  a  fully  considered,  deliberate 
discussion  of  the  question  whether  Jurors 
can  be  allowed  to  impeach  their  verdict,  re- 
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viewing  English  and  American  cases,  and 
laying  down  that,  "as  a  general  rule,  the  tes- 
timony of  Jurors  Is  Inadmissible  to  impeach 
their  verdict,  especially  on  the  ground  of 
their  own  misconduct**  The  distinguished 
Virginia  jurist,  Moncure,  gives  public  policy 
as  the  reason  for  what  at  first  blush  seems 
an  unreasonable  rule — that  to  allow  such 
evidence  would  be  a  strong  inducement  to 
a  defeated  litigant  to  tamper  with,  bribe,  or 
corrupt  a  Juror  to  impeach  his  solemn  ver- 
dict; and  it  would  enable  a  currupt  Juror, 
really  in  favor  of  a  defeated  party,  to  give 
assent  to  a  verdict,  and  then  turn  around 
and  overthrow  it  Gases  where  this  rule 
may  work  wrong  may  occur,  but  the  true 
public  policy  is  to  keep  the  door  shut  against 
the  certain  danger  of  the  frustration  and 
corruption  of  public  Justice  from  this  source. 
No  more  dangerous  door  could  be  opened. 
That  rule  has  been  firmly  followed  in  the 
Virginias.  The  opinion  in  Thompson's  Case, 
8  Orat  650,  says  that  the  question  is  well 
settled  in  England  against  the  competency 
of  Jurors  to  impeach  their  verdict  and  that 
the  great  ];»:eponderance  of  American  author- 
ity is  the  same  way,  and  quotes  with  ap- 
proval a  Oonnecticut  case  holding  that  "the 
opinion  of  almost  the  whole  legal  world  is 
adverse  to  the  reception  of  such  testimony, 
and,  in  my  opinion,  on  invincible  founda- 
tions." Hamsbarger's  Adm'r  v.  Kinney,  6 
Grat  287;  Kolner  v.  Rankin's  Heirs,  11  Grat 
431;  Read's  Case,  22  Grat  924;  Bank  t. 
Waddlll's  Adm'r,  31  Grat  483;  Howard  v. 
McCall,  21  Grat  212;  Steptoe  v.  Flood's 
Adm'r,  31  Grat  323;  Moses  v.  Cromwell,  78 
Va.  en;  Street  v.  Broaddus,  96  Va.  823,  32 
S.  E.  466 — are  some  of  the  cases  stating  this 
rule.  In  West  Virginia  this  rule  has  been 
often  followed.  Vanmeter  v.  Kitzmiller,  5 
W.  Va.  380;  Reynolds  v.  Tompkins,  23  W. 
Va.  229;  State  v.  Cobbs,  40  W.  Va.  718,  22 
S.  BX  310;  Chesapeake  &  O.  R.  Co.  y.  Pat- 
ton,  9  W.  Va.  648;  Bartlett  v.  Patton,  33  W. 
Va.  Tl,  10  S.  E.  21,  5  U  B.  A.  523;  Graham 
V.  Citizens*  Bank,  45  W.  Va.  701,  82  S.  B. 
245.  In  Probst  v.  Braeunlich,  24  W.  Va. 
356,  we  find  the  rule,  "It  is  settled  in  this 
state,  as  a  general  rule,  with  but  few  excep- 
tions, if  any,  that  the  testimony  of  Jurors 
will  not  be  received  to  impeach  their  ver- 
dict** In  State  v.  Cartright  20  W.  Va.  82, 
it  is  held  that  evidence  of  Jurors  should  be 
received  only  to  support  a  verdict  So,  in 
State  y.  Harrison,  36  W.  Va.  729,  15  S.  B. 
982,  18  L.  R.  A.  224,  and  in  State  v.  Robin- 
son, 20  W.  Va.  713,  43  Am.  Rep.  799,  it  is 
held  that  such  testimony  may  be  used  to 
support  a  verdict  but  even  then  with  great 
caution.  So,  in  Graham  t.  Citizens'  Bank, 
45  W.  Va.  701,  32  S.  K  245.  If  there  were, 
(but  there  is  not)  other  evidence  than  that 
of  Jurors  to  prove  treating  by  Pickens,  we 
would  be  called  on  by  law  to  grant  a  new 
trial.  Where  eating  and  drinking  are  fur- 
nished by  the  prevailing  party,  it  sets  aside 
a  verdict    Thompson's  Case,  page  G57  of  8 


Grat  I  remark  that  scarcely  a  case  can  be 
found  more  fitly  proving  the  wisdom  of  the 
rule  rejecting  the  evidence  of  Jurors  to  im- 
peach their  verdict  than  this  case.  Three  or 
four  Jurors  swear  to  the  treating;  Four  de- 
ny the  same  treating.  Have  those  on  one 
side  been  •  tampered  with?  Which  ones? 
Strange  it  seems  that  if  Pickens  was  so  lib- 
eral in  treating,  that  others,  bartenders  or 
bystanders  (some  are  generally  present),  are 
not  called  on  to  prove  the  treating.  Ajb  the 
burden  is  on  the  defendant  and  especially 
as  counsel  knew  that  the  evidence  of  jurors 
was  at  least  questionable,  we  would  expect 
that  outside  testimony  would  be  produced. 
Does  not  the  law  demand  it?  An  array  of 
cases  from  other  states  is  cited  to  sui^ort 
the  afiidavits  of  Jurors  to  impeach  their  ver- 
dict We  shall  not  review  them  here,  as  It 
would  be  a  prolix  work,  and  useless,  be- 
cause, in  the  face  of  so  many  Virginia  and 
West  Virginia  cases,  through  at  least  50 
years,  we  cannot  follow  another  role.  The 
foreign  cases  are  cited  to  sustain  an  excep- 
tion to  the  rule  sought  to  be  made  In  this 
case,  based  on  the  theory  that  afl3davits  of 
Jurors  may  be  taken  to  prove  misbehavior 
outside  the  jury  room,  and  may  be  received 
to  prove  misbehavior  of  a  party  to  the  salt 
The  answer  to  this,  as  applied  to  this  case, 
is  that  the  same  thing  which  would  be  mis- 
conduct or  misbehavior  in  Pickens  is,  if  pos- 
sible, worse  misbehavior  on  the  part  of  the 
Jurors  treated.  If  they  drank  Pickens' 
whisky,  they  knew  It  was  furnished  to  in- 
duce them  to  favor  him,  to  bribe  and  seduce 
them,  and  it  was  gross  misconduct  in  them; 
and  the  law  brands  it  as  misconduct  In  them* 
and  will  not  open  its  ears  to  hear  them  im- 
peach their  verdict  by  their  own  misconduct 
The  motion  for  a  new  trial  rests,  in  fact,  on 
the  misconduct  of  some  Jurors.  There  is  no 
claim  or  evidence  that  any  Juror  drank  to 
excess  or  that  any  one  was  intoxicated. 
Judgment  afiOLrmed. 


(58  W.  Va.  m 
CHARLESTON  NATURAL  GAS  CX).  T. 
KANAWHA   NATURAL  GAS, 
LIGHT  &  FUEL  CO.  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

AprU  25,  1005.) 

IfONOPOLIBS— OONTBAOrS— ENFOBGUBNT— 
PUBLIC   FOLIOT. 

1.  If  two  corporations  supplying  the  same 
community  with  natural  gas  make  an  agree- 
ment whereby  they  parcel  out  between  them  the 
territory,  giving  to  each  the  exclusive  right  to 
sell  ^as  in  a  given  boundary,  fixing  prices,  and 
prohibiting  change  of  prices  except  by  their  mu- 
tual consent,  binding  one  company  to  use  for 
public  consumption  only  gas  proauced  by  the 
other,  and  prohibiting  one  from  producing  from 
the  section  of  countn^  in  which  the  other  pn^ 
duces  gas,  such  agreement  tends  to  monopoly, 
ifi  void  as  against  public  policy,  and  the  courts 
will  not  enforce  it. 

2.  Courts  decline  to  enforce  contracts  which 
impose  restraint,  though  only  partial,  upon  busi- 
ness of  such  character  that  such  restraint  will 
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to  any  extent  repress  competition  and  prejudice 
the  pablic. 

[Bd.  Note. — ^For  cases  in  point,  set  toL  11, 
Cent  Dig.  Contracts,  fi$  554r^Se9.] 

8.  The  common  law  condemns,  as  acalnst  pub- 
lic policy,  agreements  between  public  service 
corporations  of  a  character  to  prevent  free 
competition  in  the  interest  of  the  public,  and 
will  not  enforce  them. 

4.  Any  agreement  between  competing  public 
service  corporations,  the  consequence  of  which 
is  the  controlling  of  prioes,  limiting  of  produc- 
tion, or  suppressing  of  competition,  so  as  to 
create  mononoly  in  things  useful  to  the  public, 
is  contrary  to  public  policy  and  void 

[Ed.  Note. — For  cases  in  point,  see  voL  11, 
Cent.  Dig.  Contracts,  §  547.] 

5.  A  combination,  the  object  of  which  is  to 
obtain  sole  control  of  a  particular  branch  of 
business,  is  unlawful  by  common  law,  against 
public  policy,  and  all  contracts  for  the  accom- 
plishment of  this  end  are  void. 

(Syllabus  by  the  Court.) 

Appeal  from  Circttlt  Court,  Kanawha 
County. 

Action  by  the  Charleeton  Natural  Gas 
Company  against  the  Kanawha  Natural  Gas, 
Light  &  Fuel  Company  and  others.  Decree 
for  defendants,  and  plalntifT  appeals.  Af- 
firmed. 

Brown,  Jackson  &  Knight,  Simms  &  En- 
slow,  and  Weil  &  Thorp,  for  appellant  Ha- 
gar  &  Stewart,  Chilton,  McCorkle  &  Chilton, 
Pam  &  Hurd,  Mollohan,  McClintlc  &.  Math- 
ews, McComas  &  Northcott,  and  Holt  &  Dun- 
can, for  appellees. 

BRANNON,  P.  The  Charleston  Natural 
Gas  Company  is  a  corporation  chartered  to 
furnish  natural  gas;  having  a  supply  field 
in  Boone  county,  from  which  it  piped  gas 
for  consumption  in  Charleston.  The  Kana- 
wha Natural  Gas,  Light  &  Fuel  Company  is 
also  a  corporation  for  the  production  and 
sale  of  natural  gas.  It  had  a  supply  field  in 
a  territory  partly  in  Koane  county,  partly  in 
Kanawha  county,  and  bad  laid  pipes  from 
that  field  to  the  city  of  Charleston,  and  was 
about  to  lay  pipes  in  its  streets  to  furnish 
gas  for  public  use.  The  Charleston  Com- 
pany already  occupied  the  streets  with  its 
distributing  pipes.  The  latter  company  had 
also  leased  some  territory  in  Roane  county, 
and,  its  Boone  county  field  furnishing  a  poor 
supply  of  gas,  it  was  boring  wells  in  Roane 
county,  and  was  about  to  run  a  pipe  line 
from  its  Roane  county  field  to  Charleston  to 
aid  it  supply  from  Boone  county.  In  this 
state  of  things,  January  20,  1903,  the  two 
corporations  made  a  written  agreement.  It 
gave  the  Charleston  Company  "exclusive 
right  to  sell  natural  gas  in*'  a  certain  sec- 
tion, comprising  the  main  city  of  Charleston 
and  a  large  area  besides,  and  gave  to  the 
Kanawha  Company  exclusive  right  to  sell 
gas  in  another  section  adjoining  Charleston, 
also  quite  a  large  area.  The  agreement  con- 
tained these  provisions:  "Second.  The  par- 
ties hereto  mutually  agree  that  neither  of 
them  will,  during  the  life  of  this  agreement, 
•ell  or  distribute  gas  in  the  territory  hereby 


allotted  to  the  other;  nor  will  either  party 
permit  any  other  person  or  corporation  to 
operate  or  sell  gas  under  its  ordinances  in 
the  territory  of  the  other.  Third.  The 
Charleston  Company  agrees  that  it  will  not 
operate  for  gas,  drill  wells  or  acquire  ter- 
ritory for  gas  purposes  within  the  territory 
now  occupied  by  the  Kanawha  Company, 
and  described  as  follows:  Big  Sandy  dis- 
trict of  Kanawha  County,  West  Virginia, 
and  the  Geary  and  Walton  Districts  of 
Roane  County,  West  Virginia,  during  the 
term  of  this  agreement  Fourth.  The  Charles- 
ton Company  agrees  to  take  all  the  gas  re- 
quired for  Its  business  under  this  agree- 
ment, from  the  Kanawha  Company,  at  all 
times  during  the  period  of  this  agreement, 
provided  the  Kanawha  Company  is  able  to 
supply  the  same,  under  the  terms  of  this 
agreement"  The  agreement  also  provides 
that  the  Kanawha  Company  shall  bring  to 
Charleston  gas  from  its  field,  and  that  when 
brought  to  Charleston,  to  its  regulator,  it 
shall  be  for  Joint  use;  the  Kanawha  Com- 
pany to  supply  and  the  Charleston  Com- 
pany to  accept  from  the  Kanawha  Company 
the  gas  necessary  to  aniffply  the  customers  of 
the  Charleston  Company.  The  agreement 
divides  the  earnings  in  certain  proportions 
between  the  two  corporations,  the  agree- 
ment to  last  20  years.  This  agreement  was 
carried  ont,  and  business  carried  on  under 
it  Recently  a  third  company  (the  United 
States  Gas  Company)  comes  into  the  field 
It  is  engaged  In  laying  a  gas  pipe  line  from 
the  city  of  Huntington  to  the  supply  field 
of  the  Elana^vha  Company  in  Roane  and 
Kanawha  counties  to  supply  Huntington, 
and  likely  Portsmouth  and  Ironton,  Obio, 
and  Ashland  and  Catlettsburg,  Ky.  The 
Kanawha  Company  made  an  agreement  to 
transfer  and  assign  to  the  United  States  Gas 
Company  its  assets,  leases,  and  wells — its 
entire  supply  field  In  Roane  and  Kanawha 
counties — ^In  consideration  of  stock  and  bonds 
of  said  United  States  Gas  Company.  The 
Charleston  Company  filed  its  bill  in  the  cir- 
cuit court  of  Kanawha  county,  alleging  that 
the  Kanawha  Company  proposed  to  surren- 
der its  charter  and  discontinue  business  after 
its-  property  and  assets  should  be  transfer- 
red to  the  United  States  Company;  that  the 
laying  of  a  gas  pipe  line  into  said  supply 
field  for  the  supply  of  gas  to  other  cities 
and  sections  (especially  the  large  pipe  in- 
tended to  be  laid)  will  result  in  a  speedy 
depletion  in  the  supply  of  gas  from  said  gas 
field,  and  in  its  exhaustion  within  five  years, 
and  in  Irreparable  damage  to  the  Charleston 
Company,  in  leaving  it  without  a  supply  of 
gas  for  Its  business,  in  violation  of  the  duty 
and  obligation  of  the  Kanawha  Company 
under  said  contract  to  supply  the  Charles- 
ton Company  with  gas.  The  bill  asked  an 
injunction  enjoining  the  Kanawha  Company 
from  transferring  its  assets  and  property 
(particularly  said  gas  territory)  to  the  United 
States  Company,  and  enjoining  both  com- 
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panies  from  laying  any  gas  line  Into  said  gas 
territory;  asking  that  tlie  said  Kanawha 
Company  be  enjoined  from  discontinuing 
business,  and  that  said  agreement  be  spe- 
cifically enforced,  and  said  territory  be  held 
by  said  Kanawha  Company  to  answer  the' 
end  and  purposes  of  said  agreement  A  pre- 
liminary injunction  was  granted,  but  was 
later  dissolved,  and  the  Kanawha  Company 
appeals. 

The  plaintifTs  bill  for  relief  rests  on  the 
contract  between  the  two  gas  companies. 
That  contract  is  challenged  as  void  and  not 
a  valid  ground  of  action  in  a  court  of  Justice, 
because  an  ^imlawful  agreement,  contrary  to 
public  policy,  as  creating  a  monopoly  in  an 
article  necessary  for  public  use  for  fuel  and 
Illumination,  and  tending  to  suppress  compe- 
tition, and  impose  on  the  public  inordinate 
prices  for  it.  At  one  time  monopoly  meant  a 
grant  from  King  or  state  of  an  exclusive 
right  to  manufacture  or  sell  certain  things, 
but  now  It  means  "any  combination,  the 
tendency  of  which  is  to  prevent  competition, 
in  its  broad  and  general  sense,  and  to  control 
prices  to  the  detriment  of  the  public."  20 
Am.  &  Eng.  Ency.  L.  (2  Ed.)  846;  4  Bl.  Com. 
159.  In  the  days  of  Elizabeth,  monopoly 
grants  were  as  numerous  as  flies.  Hume's 
History  of  England,  335.  When  a  list  was 
being  read  in  Parliament  a  member  exclaim- 
ed, "Is  not  bread  in  the  number?**  "Bread?" 
said  some  one.  "Yes;  I  assure  you,  if  affairs 
go  on  at  this  rate,  we  shall  have  bread  re- 
duced to  a  monopoly  before  next  Parlia- 
ment*' It  has  come  to  that  pass  verily  in 
our  day.  The  courts  have  always  condemned 
monopoly,  when  brought  before  them.  They 
must  continue  to  do  so.  They  are  the  bul- 
wark of  the  public  safety.  Other  branches 
of  government  may  indulge  monopolies.  The 
courts  jcannot  They  are  leaning  more  and 
more  against  It,  in  every  fornL  These  two 
corporations  were  chartered  by  the  state  for 
public  service  and  benefit  "The  supply  of 
Illuminating  gas  is  a  business  of  a  public 
nature  to  meet  a  public  necessity.  It  is  not 
a  business  like  that  of  an  ordinary  corpora- 
tion engaged  in  the  manufacture  of  articles 
that  may  be  furnished  by  individual  eflCort 
Hence,  while  it  is  Justly  urged  that  those 
public  rules  which  say  that  a  given  contract 
is  against  public  policy,  should  not  be  arbi- 
trarily extended  so  as  to  Interfere  with  the 
freedom  of  contract,  yet,  in  the  instance  of 
business  of  such  character  that  It  presum- 
ably cannot  be  restrained  to  any  extent  what- 
ever without  prejudice  to  the  public  inter- 
est, courts  decline  to  enforce  or  sustain  con- 
tracts imposing  such  restraint,  however  par- 
tial, because  in  contravention  of  public  i>oll- 
cy.  The  subject  is  much  considered  and  the 
authorities  cited  in  W.  Va.  Tr.  Co.  v.  O.  R. 
Pipe  Co.,  22  W.  Va.  600,  46  Am.  Rep.  527; 
Chicago  Gas  L.  Co.  v.  People's  Co.,  121  111. 
530,  13  N.  B.  160,  2  Am.  St  Rep.  124;  West- 
em  Union  Co.  v.  Union  Co.,  65  Ga.  160,  38 
Am.  Rep.  781."     Glbbs  T.  Consol.  Gas  Co^ 


130  U.  S.  396,  9  Sup.  Ot.  553,  32  U  Ed.  979. 
Glbbs  rendered  service  in  effecting  a  combi- 
nation of  Baltimore  gas  companies,  fixing 
rates  chargeable  on  mutual  consent,  and  be 
was  denied  recovery  for  services  because 
of  the  Illegality  of  the  contract  The  general 
principles  stated  in  Trans.  Co.  v.  Pipe  Lane 
Co.,  22  W.  Va.  GOO,  46  Am.  Rep.  527,  condemn 
this  contract,  because  a  contract  between 
corporations  giving  to  each  exclusive  right  to 
furnish  gas  in  certain  areas,  and  fixing  prices 
dependent  for  change  upon  mutual  consent 
This  contract  stified  competition  and  placed 
the  public  at  the  mercy  of  the  corporations  as 
to  prices.  Within  a  large  extent  of  ground, 
Including  the  city  of  Charleston  and  adjoin- 
ing territory,  containing  thousands  of  people, 
it  debarred  one  company  Qrom  operating  in 
one  section  and  the  other  in  another.  It  pro- 
hibited the  Charleston  Company  from  pro- 
ducing gas  in  a  certain  territory,  though  it 
had  leases  in  it  It  prohibited  either  ccnn- 
pany  from  allowing  a  competitor  to  sell  gas 
under  its  franchise.  It  could  not  sell  gas 
to  another  supplier.  Nor  was  the  Charleston 
Company  to  buy  gas  from  another  seller  than 
the  Kanawha  Company.  It  is  hard  to  see 
how  there  could  be  furnished  a  plainer  in- 
stance of  monopoly.  Far  back  in  the  English 
common  and  statute  law,  monopolies  were 
condemned.  Brannon*s  Fourteenth  Amend- 
ment, 132.  In  Darcy  v.  Allen  (1602)  11  Coke, 
84,  a  grant  from  the  crown  of  a  monopoly 
was  held  void.  As  to  the  evil  the  court  said: 
"The  price  of  the  same  commodity  will  be 
raised,  for  he  who  has  the  sole  selling  of 
any  commodity  may  and  will  make  the  price 
as  he  pleases."  In  1623  the  ruling  in  the 
Darcy  Case  was  approved  by  an  English  act 
declaring  prior  monopoly  grants  void  and 
no  longer  of  effect  In  the  reign  of  Edward 
VI  an  act  condemned  the  old  modes  of  mo- 
nopoly and  restraint  of  trade  called  '*regrat- 
ing,"  'forestalling,"  and  "engrossing."  Par- 
liament often  legislated  against  monopoly. 
It  has  assumed  varied  forms  in  later  days. 
"Trusts"  are  common,  made  with  Intent  to 
monopolize  under  another  name.  It  still  re- 
mains common  law.  "A  combination,  the  ob- 
ject of  which  is  to  obtain  control  of  a  particu- 
ular  branch  of  business,  is  a  conspiracy,  and 
all  contracts  for  the  accomplishment  of  this 
end  are  void.  So  far  as  relates  to  its  legali- 
ty, the  extent  of  the  combination  is  imma- 
terial. It  may  be  confined  to  a  single  city  or 
town,  or  it  may  extend  to  a  state  or  a  num- 
ber of  states,  or  it  may  include  the  country. 
The  gist  of  the  ofTense  Is  the  conspiracy  or 
the  combination  for  the  purpose  of  accom- 
plishing the  end  sought'*  Beach  on  Monop- 
oly, §  81.  The  Supreme  Court  of  Pennsylva- 
nia said  in  a  celebrated  case  on  monopoly: 
"A  combination  is  criminal  whenever  the  act 
to  be  done  has  a  necessary  tendency  to  prej- 
udice the  public  or  oppress  individuals  by 
unjustly  subjecting  them  to  the  power  of 
the  confederates,  and  giving  effect  to  the  pur- 
poses of  the  latter,  whether  of  extortion  or 
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of  mischief.  •  •  •  Men  can  often  do  by 
the  combination  of  many  what  severally  no 
one  could  accomplish,  and  even  what  when 
done  by  one  would  be  innocent."  Morris 
Run  Co.  V.  Barclay  Coal  Co.,  68  Pa.  180,  8 
Am.  Rep.  159.  Our  own  late  case  (Slaughter 
V.  Thacker  Coal  Co.,  55  W.  Va.  — ,  47  S. 
E.  247,  65  L.  R.  A.  342)  held  void,  as  against 
public  policy,  in  suppressing  competition,  an 
agreement  between  coal  ^  companies  to  put 
their  entire  output  into  the  hands  of  another 
corporation  to  sell,  fixing  price,  and  prohibit- 
ing sale  at  less  than  as  agreed  between  them. 
Action  on  it  for  its  breach  was  denied.  In 
Harding  v.  American  Glucose  Co.,  182  111. 
551,  55  N.  B.  577,  64  L.  R.  A.  736.  74  Am. 
St  Hep.  189,  It  is  laid  down  for  law  that 
"any  combination  of  competing  corporations, 
the  necessary  consequence  of  which  is  the 
controlling  of  prices  or  limiting  production  or 
suppressing  competition  in  such  a  way  as  to 
create  a  monopoly,  is  contrary  to  public  poli- 
cy and  void.  An  agreement  tending  to  pre- 
vent competition  and  create  a  monopoly  is 
void,  by  the  principles  of  the  common  law, 
because  it  is  against  public  i>olicy."  In  Chi- 
cago Gas  L.  Co.  V.  People's  Co.,  121  111.  530, 
13  N.  B.  169,  2  Am.  St.  Rep.  124,  there  was 
an  agreement  between  two  gas  companies 
dividing  the  city  into  two  sections,  giving 
one  section  to  each  company,  binding  them 
not  to  lay  pipes  or  sell  gas  in  the  sections  of 
each  other.  Just  this  case.  The  decision 
was:  "A  private  corporation  to  which  is 
granted  by  its  charter  the  privilege  of  manu- 
facturing and  supplying  a  city  and  its  in- 
habitants with  gas  for  illuminating  purposes, 
cannot,  by  contract  with  any  other  com- 
pany, disable  itself  from  the  performance  of 
its  duty  to  the  public,  and  transfer  absolute- 
ly its  right  to  furnish  gas  to  any  part  of  the 
city;  and  a  court  of  equity  will  not  enforce 
such  a  contract,  it  being  contrary  to  public 
policy."  If  two  companies  having  permis- 
sion to  supply  natural  gas  to  a  city  make 
an  agreement  fixing  the  price  of  gas  to  con- 
sumers, and  stipulating  that  neither  com- 
pany will  furnish  gas  to  patrons  of  the  oth- 
er, such  ^'agreement  is  a  restriction  upon  fair 
competition,  and  creates  at  least  a  basis  for 
monopoly.  It  is  therefore  unlawful."  State 
V.  Nat.  Gas  Co.,  153  Ind.  483,  53  N.  B.  1089, 
53  L.  R.  A.  413,  74  Am.  St  Rep.  314.  It  de- 
clares for  the  old  rule,  "Competition  is  the 
life  of  trade."  A  combination  of  two  coal 
companies  to  give  a  monopoly  on  coal  was 
involved  in  Amot  v.  Plttston,  68  N.  Y.  558, 
23  Am.  Rep.  190.  The  court  said:  "A  com- 
bination to  effect  such  a  purpose  is  inimical 
to  the  interests  of  the  public,  and  all  con- 
tracts designed  to  effect  such  an  end  are  con- 
trary to  public  policy,  and  therefore  Illegal." 
"It  is  no  answer  to  say  that  competition  in 
the  salt  trade  was  not  in  fact  destroyed,  or 
that  the  price  of  the  commodity  was  not  un- 
reasonably advanced.  Courts  will  not  stop 
to  Inquire  as  to  the  degree  of  injury  inflicted 
on  the  public.     It  is  enough  to  know  that 


the  Inevitable  tendency  of  such  contracts  is 
injurious  to  the  public."  The  old  New  York 
case  in  1844  (Stanton  y.  Allen,  5  Denio,  434, 
49  Am.  Dec.  282)  held  void  an  agreement  be- 
tween owners  of  boats  to  fix  rates,  and  bind- 
ing members  not  to  engage  in  business  out- 
side the  association.  Cent  Ohio  Salt  Co.  v. 
Guthrie,  35  Ohio  St  666,  672.  Why  quote 
from  other  cases  when  there  is  so  much  au- 
thority on  this  line?  Western  Union  v.  Amer- 
ican Union,  65  Ga.  160,  38  Am.  Rep.  781; 
Greenhood  on  Pub.  Policy,  178;  State  v. 
Standard  Oil  Co.  (Ohio)  30  N.  B.  279,  15  L. 
R.  A.  145,  34  Am.  St  Rep.  541;  People  v. 
North  River  Sugar  CJo.,  121  N.  Y.  582,  24  N. 
B.  834,  9  L.  R.  A.  33,  18  Am.  St  Rep.  848. 

Here  are  two  corporations  licensed  by  the 
state  to  serve  the  city  of  Charleston,  each 
having  oil  territory  and  appliances.  The 
Charleston  Company  had  been  supplying  the 
city  with  a  main  line  from  Boone  county, 
with  pipes  ramifying  through  the  city.  Its 
supply  is  inadequate.  It  acquires  a  gas  field 
in  Roane  county,  intending  to  develop  gas 
and  pipe  it  to  its  city  lines.  Then  comes  the 
Kanawha  Company.  It  has  a  gas  field  in 
Roane  and  Kanawha  counties.  It  develops 
and  lays  a  line  to  Charleston,  but,  though  it 
got  a  franchise  to  do  so,  it  had  not  yet  laid 
pipes  in  the  streets,  but  was  about  to  do  so. 
The  two  competing  companies  confront  each 
other  In  competition.  Then  they  overcome 
this  crisis  by  the  agreement  For  what?  To 
avoid  competition.  No  other  purpose. 
Whether  that  was  the  actual  design  or  not 
is  not  material.  Such  the  tendency,  such 
the  potentiality  of  the  arrangement  such  the 
result  The  law  looks  at  tendency,  ability 
to  do  harm,  at  the  result  ''The  form  assum- 
ed by  these  corporations  is  immaterial  in  de- 
termining their  illegality.*'  20  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  847.  AuthoritieB  above, 
and  those  cited  in  Brannon's  Fourteenth 
Amendment,  372,  lead  me  to  say  that  the 
statement  of  law  there  made  is  sound: 
"Thus  these  several  corporations  were  com- 
bined under  one  ownership  and  control,  and 
no  longer  competed  with  each  other  in  the 
production  and  sale  of  commoditieA.  What 
the  purpose  of  this  arrangement?  Abate- 
ment or  destruction  of  competition,  limitation 
of  production,  if  demand  declines  and  prices 
go  down,  maintenance  or  enhancement  of 
prices  for  articles  necessary  for  public  con- 
sumption; in  short,  control  of  production 
and  prices,  control  of  the  market  in  given 
lines,  and  either  the  destruction  of  outstand- 
ing concerns,  or  their  compulsory  amalgama- 
tion with  the  combination;  and  sometimes 
even  with  express  provision  to  buy  in  the 
stock  of  other  companies.  Tlie  courts  de- 
clare such  combinations  partnerships,  and 
hold  them  illegal,  because  corporations  can 
only  separately  carry  out  the  functions  as- 
signed by  the  state,  and  cannot  merge  in  a 
partnership."  Here  we  have  two  public  serv- 
ice corporations  in  a  partnership.  Corpora- 
tions cannot  form  a  partnership,  but  must 
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act  singly.  People  y.  North  B.  Sugar  Refln- 
iDg  Oo.  (N.  Y.)  24  N.  B.  834,  9  L.  R.  A.  33,  18 
Am.  St  Rep.  872.  The  public  suffers,  or  may 
do  so. 

It  is  suggested  that  though  some  of  the 
clauses  of  the  agreement  may  be  obnoxious 
to  the  vice  of  monopoly,  yet  those  clauses  are 
separable  from  the  rest,  and  are  not  involved 
in  this  case.  They  are  involved.  They  af- 
fect and  poison  the  whole.  The  trouble  is, 
the  wbole  spirit,  drift,  object,  effect  of  the 
contract  promotes  monopoly.  It  works  a 
combine-~a  union  against  public  policy.  As 
an  entirety  it  does  so.  Its  warp  and  woof 
are  made  of  monopoly.  We  are,  as  a  court, 
asked  to  enforce  a  contract  with  these  hurt- 
ful features  and  consequences  inwoven  in 
its  frame.  We  cannot  do  so  Consistently 
with  law. 

Wq  affirm  the  decree. 


(57  W.  Va.  625) 

MERCHANTS'   ft  MANUFACTURERS' 

NAT.  BANK  v.  OHIO  VALLEY 

FURNITURE  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  25,  ld05.) 

NOTE— BONA   FIDE   PUBCHA8EB— NOTICE   OV  DE- 

rSCT— PUBCHASE  FEOM  AQENT^AU- 

THOBITT   OF   AGENT. 

1.  A  party  who  takes  negotiable  paper  before 
maturity,  for  a  valuable  consideration,  without 
knowledge  of  defect  of  title,  and  in  good  faith, 
obtains  indefeaeible  title  tnereto,  although  at 
the  time  of  the  purchase  he  had  knowledge  of 
circumstances  which  were  sufficient  to  excite. 
In  the  mind  of  a  prudent  man,  a  suspicion  of 
want  or  defect  of  title,  and  was  grossly  negli- 
gent in  taking  it. 

2.  In  the  absence  of  actual  or  constructive 
notice  of  defect  of  title,  fraud,  or  other  cir- 
cumstance which  would  vitiate  the  title,  a  pur- 
chaser is  under  no  duty  to  make  inquiry  as  to 
bow  the  holder  of  such  paper  acquired  it.  He 
may  safely  rely  upon  the  possession  of  the 
holder  as  sufficient  evidence  of  title  for  the  pur- 
poses of  a  valid  contract  of  sale. 

3.  If  the  holder  of  such  paper  inform  a  per- 
son intending  to  purchase  it  that  he  has  no  title 
to  it,  or  that  he  holds  it  in  the  capacity  of 
agent  for  the  maker  or  other  party  to  it,  and 
afterwards  a  sale  of  the  paper  is  effected  be- 
tween the  parties,  the  purchaser  takes  it  sub- 
ject to  the  equities  existing  between  the  ante- 
cedent parties. 

4.  An  agent  having  in  his  possession,  for  dis- 
count, sale,  safe-keeping,  or  other  purpose,  on 
behalf  of  nis  principal,  bills,  notes,  or  other 
paper  belonging  to  his  principal,  indorsed  in 
blank,  or  in  such  other  form  as  to  permit  trans- 
fer of  title  thereto  by  mere  delivery,  may  be 
regarded,  by  strangers  having  no  notice  or  the 
agency  or  Uie  capacity  in  which  such  paper  is 
held,  as  the  owner  thereof,  and  dealt  with  ac- 
cordingly in  respect  to  it 

6.  But  if  in  such  case  the  stranger  has  notice 
of  the  fact  of  agency,  his  dealings  and  trans* 
actions  respecting  the  paper  are  governed  by 
the  law  of  agency.  He  must  regard  the  paper 
as  tiie  property  of  the  principal,  and  confine 
his  dealings  with  the  agent,  concerning  it,  with- 
in the  scope  of  the  authority  of  the  latter. 

6.  One  who  has  destroyed  his  prima  fade 
title  to  negotiable  paper,  arising  from  the  fact 
of  possession,  by  admitting  that  he  has  no  title, 
cannot  restore  it  by  a  mere  verbal  claim  that 
he  has  since  obtained  title  or  the  right  to  dis- 


count the  i|aper  for  his  own  benefit.  A  pur- 
chaser who  is  put  on  in<}uiry  by  sufficient  knowl- 
edge cannot  rely  upon  mformation  imparted  by 
one  whose  interest  it  is  to  deceive  him. 

7.  A  bank  discounting  negotiable  paper,  with 
knowledge  that  the  person  from  whom  it  is 
taken  holds  it  as  agent  only.  Is  bound  to  ascer- 
tain the  extent  of  the  authority  of  the  agent; 
but,  in  the  absence  of  knowledge  of  any  limita- 
tion upon  the  authority  apparently  conferred 
by  the  principal,  it  may  rely  upon  such  ap- 
parent authority. 

8.  Absolute  ownership  of  a  thing  and  agency 
respecting  it  in  the  same  person  are  incom- 
patible, uie  latter  being  merged  in  the  former. 
Hence  a  negotiable  note  in  the  hands  of  an 
agent,  indorsed  in  blank  by  the  principal,  can- 
not be  regarded  by  a  stranger,  having  notice  of 
the  agency,  as  both  prima  facie  proof  of  title 
in  the  agent  and  a  power  of  attorney,  confer^ 
ring  upon  the  agent  all  the  power  and  authority 
that  are  incident  to  ownership,  but  he  may  deal 
with  the  agent  as  such,  and  rely  upon  the  note 
as  conferring  apparent  authority  to  sell  It  and 
receive  payment  on  behalf  of  the  principaL 

9.  A  principal  is  not  bound  by  any  act  of  bis 
agent  which  is  not  within  the  scope  of  the  au- 
thority of  the  latter. 

10.  Every  agency  is  subject  to  the  legal  limita- 
tion, that  it  cannot  be  used  for  the  benefit  of 
the  agent  himself  or  any  person  other  than  the 
principal,  in  the  absence  of  an  agreement  that 
it  may  be  to  used;  and,  as  this  is  matter  of 
law,  and  not  of  facrt,  all  persons  must  take  no- 
tice of  it 

11.  By  perverting  his  powers  to  his  own  per- 
sonal ends  and  purposes,  an  agent  acts  in  ex- 
cess of  his  authority  t  and  persons  who  know- 
ingly participate  in  such  act  of  perversion,  as 
by  purchasing  the  principal's  property,  with 
knowledge  that  the  agent  intends  to  convert  the 
proceeds  to  his  own  use,  are  not  protected  by 
the  authority  conferred  upon  the  agent 

12.  Naked  power  to  do  acts  for  another  nega- 
tives all  authority  on  the  part  of  the  agent  to 
act  in  reference  to  the  principal's  business  for 
the  benefit  of  any  one  other  than  the  principaL 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  the  Merchants'  &  Mannfacturers' 
National  Bank  against  the  Ohio  Valley  Fur- 
niture Company  and  others.  Judgment  for 
plaintiff.    Defendants  bring  error.    Reversed. 

Brown,  Jackson  &  Knight  and  Angus  W. 
McDonald,  for  plaintiffs  in  error.  Price, 
Smith  Sc  Spilman  and-  J.  8.  Spencer,  for  de- 
fendant in  error. 

POFFENBAR6BR,  J*  The  Ohio  Valley 
Furniture  Company,  a  corporation,  complains 
of  a  judgment  for  $2,623.96,  rend^ed  by  the 
circuit  court  of  Kanawba  county  on  the  2l8t 
day  of  March,  1901,  upon  a  negotiable  prom- 
issory note  for  $2,500,  dated  May  4,  1900, 
signed  by  the  Ohio  Valley  Furniture  Com- 
pany, by  W.  B.  Fuller,  itB  treasurer,  counter- 
signed by  W.  B.  Shober,  president,  payable 
four  months  after  date  to  the  order  of  W.  B. 
Fuller,  without  offset,  and  negotiable  at  tbe 
Kanawha  Valley  Bank  at  Charleston,  W.  Va. 
On  the  back  of  the  note  w^e  the  indorse- 
ments in  blank  of  W.  S.  Walker,  W.  B.  Sho- 
ber, J.  W.  Roche,  and  W.  B.  Fuller,  all  stodk- 
holders  and  prominently  concerned  and  inters 
ested  in  tbe  company.  That  was  the  con- 
dition  of  the  note  before  it  was  negotiated. 
I  It  was  one  of  eight  or  ten  notes,  each  for  the 
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same  amount  and  drawn  In  the  same  way, 
wMcti  during  the  year  1900,  from  in  May 
until  in  September,  were  delivered  by  said 
company  to  Arch  H.  Huston  of  Columbus, 
Oliio,  as  agent  of  said  Ohio  Valley  Furni- 
ture Company,  for  the  purpose  of  having  the 
same  discounted  and  remitting  the  proceeds 
to  said  company.  The  note  sued  on  here  was 
discounted  by  the  Merchants'  &  Manufactur- 
ers' National  Banls  of  Columbus,  Ohio,  at  the 
request  of  said  Huston,  and  for  hip  benefit, 
and  his  indorsement  follows  the  others  on 
the  note.  Howard  C  Park,  cashier  of  said 
bank,  was  examined  as  a  witness  for  the  de- 
fendant, and  testified  that  he  had  known 
Huston  for  18  or  20  years,  and  was  on  good 
terms  with  him ;  that  Huston  had  an  account 
at  );iis  bank ;  that  he  discounted  the  note  for 
him  June  11,  1900;  that  prior  thereto  Hus- 
ton had  told  him  that  he  had  paper,  that  he 
wanted  to  use  for  the  Ohio  Valley  Furniture 
Company,  which  was  indorsed  by  prominent 
stockholders  in  the  company;  that  Huston 
wanted  him,  as  cashier  of  the  bank,  to  discount 
the  paper  for  the  company ;  that  he  supposed 
Huston  was  representing  the  company  in  that 
behalf;  that  he  told  Huston  that  he  did  not 
care  to  take  the  paper;  that  he  had  such 
conversation  with  Huston  both  before  and 
after  June  11th ;  that,  when  Huston  brought 
him  the  note  sued  on  here,  he  stated  '*that  it 
was  his  own  matter  and  an  accommodation 
to  him" ;  that  as  Huston  was  a  customer  at 
witness'  bank,  and  had  been  for  some  time, 
witness  naturally  took  the  paper;  that  wit- 
ness inferred  that  that  was  a  piece  of  paper 
that  had  been  sent  to  Huston,  possibly  for 
discount  for  the  company;  that  he  did  not 
know  that  it  was  a  piece  of  paper  that  Hus- 
ton had  offered  to  him  before;  that  Huston 
told  him  he  had  secured  authority  to  dis- 
count that  piece  of  paper  for  himself;  that 
when  Huston  told  him  he  had  secured  au- 
thority to  discount  the  paper  and  apply  the 
proceeds  to  his  own  purposes,  and  requested 
witness  to  discount  it  as  a  personal  favor, 
he  did  so;  and  that  he  supposes  he  knew 
Huston  intended  to  apply  the  proceeds  to 
his  own  use.  In  addition  to  this,  the  testi- 
mony of  Fuller,  Shober,  and  Boche  was  tak- 
en, showing  that  Huston  was  only  an  agent 
for  the  company  for  the  purpose  of  having 
the  notes  discounted  and  remitting  the  pro- 
ceeds to  the  company;  that  the  individuals 
whose  names  were  on  the  back  of  the  note 
had  not  placed  their  signatures  there  as 
joint  makers  or  guarantors,  but  simply  as 
indorsers;  and  that  Huston  had  procured 
for  them  the  discounting  of  some  notes,  and 
had  remitted  the  proceeds. 

The  defendants  pleaded  nil  debet,  and  filed 
a  special  plea,  averring  the  agency  of  Hus- 
ton, notice  thereof  to  the  bank,  Huston's 
purpose  and  intent  to  keep  and  apply  the 
proceeds  of  the  note  to  his  own  use,  and  full 
notice  and  knowledge  on  the  part  of  the 
bank  of  said  purpose  and  intent  at  and  be- 
fore the  time  the  note  was  discounted.    Plain- 
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tiff  offered  only  the  note  and  notice  of  pro- 
test as  evidence.  Then,  after  defendant's 
evidence  aforesaid  had  been  introduced,  plain- 
tiff moved  the  court  to  exclude  it,  and  the 
motion  was  sustained,  and  the  defendant 
excepted.  Under  the  direction  of  the  court, 
the  jury  found  for  the  plaintiff,  a  motion  to 
set  aside  the  verdict  was  overruled,  an  ex- 
ception was  taken,  and  judgment  was  then 
rendered  for  the  plaintiff. 

The  vital  inquiry  here  is  whether  the  bank 
Is  a  bona  fide  holder  of  the  note,  and  this 
Involves  consideration  of  legal  principles  gov- 
erning commercial  paper,  including  certain 
branches  of  the  law  of  agency  which  enter 
into  the  law  of  negotiable  instruments,  and 
are  applicable  to  dealings  and  transactions 
therein.  Owing  to  the  peculiar  nature  of 
such  paper,  possession  of  it  is  evidence  of 
title  thereto  in  the  possessor.  In  the  absence 
of  knowledge  that  the  title  of  the  person  in 
whose  possession  such  paper  is  found  is  de- 
fective or  invalid  for  any  reason,  and  of  such 
facts.  Importing  want  of  title,  as  cannot, 
in  the  exercise  of  fairness  and  good  faith, 
be  ignored,  one  who  purchases  from  the  hold- 
er acquires  a  good  and  indefeasible  title 
thereto,  however  defective  the  title  of  the 
transferror  may  have  been,  provided  a  valu- 
able consideration  was  paid,  the  note  was 
not  overdue  when  purchased,  and  the  pur- 
chase was  made  in  the  ordinary  course  of 
business.  Daniel,  Neg.  Instr.  8  7G9a.  "The 
possession  of  a  bill  or  note  which  Is  payable 
to  bearer  or  Indorsed  in  blank  is  prima  facie 
evidence  of  ownership,  and  also  that  the 
holder  received  it  upon  a  valuable  consider- 
ation, paid  therefor  In  the  usual  course  of 
trade  or  business."  Bank  v.  Simmons,  43  W. 
Va.  79,  27  S.  B.  299.  ''The  well-established 
rule  of  law  is  that  a  bona  fide  holder  of  ne- 
gotiable paper,  who  purchased  it  for  value 
in  the  ordinary  course  of  business  before  ma- 
turity and  without  notice  of  facts  which  im- 
peach its  validity  between  antecedent  parties, 
has  title  thereto,;  unaffected  by  such  facts, 
and  may  recover  on  such  note,  although,  as 
between  such  antecedent  parties,  it  is  with- 
out validity."  Bank  v.  Johns,  22  W.  Va.  520, 
524,  46  Am.  Rep.  506 ;  Goodman  v.  Simonds, 
20  How.  (U.  S. j  343,  15  L.  Ed.  934. 

That  there  was,  in  this  instance,  a  pur- 
chase in  the  usual  course  of  business  and 
for  a  valuable  consideration  is  undeniable. 
These  requisites  in  the  transaction  are  not 
disputed.  But  it  is  denied  that  the  purchase 
was  bona  fide,  and  this  defense  is  predicated 
upon  the  knowledge  of  the  bank  that  the  per- 
son from  whom  the  purchase  was  made  held 
the  note  as  agent  of  the  maker  for  the  pur- 
pose of  discounting  it  for  the  benefit  of  the 
latter  and  remitting  to  him  the  proceeds 
thereof,  find  the  further  fact  that  it  purchased 
the  note  with  knowledge  of  Intent  on  the 
part  of  the  agent  to  convert  the  avails  of 
the  note  to  his  own  use  In  violation  of  the 
trust  The  settled  law  of  the  country  now  is 
that,  despite  suspicion  of  defect  of  title,  or 
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the  knowledge  of  drcomstances  which  would 
excite  such  suspicion  in  the  mind  of  a  pra- 
dent  man,  or  gross  negligence  on  the  part  of 
the  taker,  at  the  time  of  the  transfer,  a  party 
who  takes  a  negotiable  instrument  before  it 
is  due  for  a  valuable  consideration,  without 
knowledge  of  any  defect  of  title,  and  in  good 
faith,  obtains  a  good  and  indefeasible  title 
thereto.  Murray  v.  Lardner,  2  Wall.  110, 
121,  17  L.  Ed.  857;  Goodman  v.  Harvey,  4 
Ad.  &  E.  870 ;  Goodman  v.  Simonds,  20  How. 
343,  15  L.  Ed.  034;  Bank  v.  Neal,  22  How. 
06,  16  li.  Ed.  323 ;  Swift  v.  Tyson,  16  Pet  1, 
10  L.  Ed.  865.  Mere  suspicion  of  want  of 
title  in  the  seller,  arising  out  of  knowledge 
of  circumstances  calculated  to  excite  such 
suspicion,  will  not  affect  the  title  of  the  pur- 
chaser, nor  will  gross  negligence  on  his  part 
have  such  effect  He  must  have  knowledge 
or  the  equivalent  of  knowledge — such  notice 
as  makes  it  his  duty  to  ascertain  the  truth. 

In  such  case  a  purchaser,  because  of  his 
ignorance  of  vice  in  the  paper  or  title  of 
the  holder,  has  a  better  position  in  respect 
to  it  than  the  person  from  whom  he  pur- 
chased occupied.  He  obtains  a  better  title 
than  his  vendor  had,  and  he  may  do  this 
without  making  any  inquiries  as  to  how 
or  when  his  vendor  obtained  it  The  cir- 
cumstances under  which  the  paper  is  pre- 
sented may  be  such  as  excite  suspicion  as  to 
the  validi^  of  the  title;  the  holder  may  be 
an  entire  stranger;  he  may  be  such  a  person 
as  would  be  deemed  not  likely  to  be  the 
holder  of  such  paper  in  his  own  right;  it 
may  be  known  to  the  purchaser  that  the 
holder  is  an  attorney,  or  a  broker,  or  a  per- 
son' of  any  other  character  who  is  in  the 
habit  of  handling  such  paper  as  a  mere 
agent  and  not  as  the  owner;  yet  a  valid 
purchase  may  be  made  from  him  without 
any  Inquiry  as  to  whether  the  paper  belongs 
to  him,  or  how  he  came  by  it,  provided  the 
purchaser  does  not  know  he  has  no  title, 
or  such  facts,  indicating  want  of  title,  as  are 
sufficient  to  put  him  on  inquiry.  7  Cyc 
056;  Bank  v.  Belting  Co.,  148  N.  Y.  608,  43 
N.  E.  1G8;  Greneaux  v.  Wheeler,  6  Tex.  515. 
Daniel  on  Negotiable  Instruments,  at  sec- 
tion 706,  deduces  from  the  authorities  the 
following  as  the  correct  rule  by  which  to' 
determine  the  character  of  the  circumstan- 
ces, knowledge  of  which  will  defeat  the  title 
of  the  purchaser:  "The  circumstances  must 
be  so  pointed  and  emphatic  as  to  amount  to 
proof  of  mala  fides,  in  the  absence  of  inquiry, 
or  such  as  to  be  prima  facie  inconsistent  with 
any  other  view  than  that  there  is  something 
wrong  in  the  title,  and  thus  amount  to  con- 
structive notice.  In  other  words,  we  would 
say  that  if  the  circumstances  are  of  such  a 
character  as  to  create  such  a  distinct  legal 
presumption  and  prima  facie  proof  .of  fraud, 
or  of  some  equity  between  prior  parties,  it 
would  operate  as  legal  information  and  con- 
structive notice  to  the  transferee.  This  rule 
fixes  a  criterion  for  Judgment  which  is  defi- 
nite, and  seems  to  us  the  one  which  should 


be  adopted."  In  support  of  his  text,  the 
author  cites  a  large  number  of  authorities 
which  seem  to  fully  sustain  his  position. 

The  basis  of  the  defense  here,  however, 
may  fall  within  a  different  principle.  The 
defect  in  the  title  was  admitted  in  the  first 
instance  by  the  holder  himself.  When  the 
note  was  first  presented  for  discount,  he 
made  no  claim  of  title.  On  the  contrary,  he 
frankly  stated  that  it  was  the  property  of 
the  maker,  and  had  been  intrusted  to  him 
as  agent  for  the  purpose  of  having  it  dis- 
counted, and  thereby  destroyed  the  pre- 
sumption of  title  which  arose  from  his  im)8- 
session  of  the  note.  Where  there  is  express 
notice  of  want  of  title,  there  is  no  occasion 
for  reliance  upon  mere  known  circumstances 
from  which  want  of  title  might  have  b^en, 
and*  in  the  exercise  of  good  faith,  ought 
to  have  been,  inferred.  **In  order  to  stand 
upon  a  better  footing  than  his  transfenor, 
the  holder  must  acquire  the  instrument  with- 
out notice  of  fraud,  defect  of  title,  illegality 
of  consideration,  or  other  fact  which  im- 
peaches its  validity  in  his  transferror's  hands; 
and  the  word  'notice*  in  this  connection  signi- 
fies the  same  as  knowledge.  Knowledge  of 
fraud  or  illegality  impeaches  the  bona  fides 
of  the  holder,  or,  at  least,  destroys  the  su- 
periority of  his  title,  and  leaves  him  in  the 
shoes  of  his  transferror."  Daniel,  Neg.  Instr. 
S  780.  "It  is  quite  certain  that  if  the  notice 
or  knowledge  of  the  transferror's  defective 
title  be  express,  it  will  destroy  the  purchas- 
er's better  position;  for  if  he  is  actually  In- 
formed of  the  infirmity — ^as  when  he  is  told 
by  the  maker  that  it  is  without  consideration, 
and  that  it  will  not  be  paid — ^he  errs  willing- 
ly if  he  perseveres  in  negotiating  far  the 
paper,  and  has  no  claim  whatever  for  pecu- 
liar protection."  Id.  §  705.  An  illustration 
of  this  principle  Is  found  in  Norvell  v.  Hudg- 
ins,  4  Munf.  406,  In  which  a  maker  of  a  note 
waa  permitted  to  show,  against  the  assignee 
thereof,  by  way  of  defense,  that,  before  the 
plaintiff  had  paid  any  consideration  for  It 
the  defendant  had  notified  him  not  to  take 
It  or  to  pay  anything  for  It  because  it  had 
been  made  without  any  consideration,  as  a 
mere  accommodation  note,  and  that  the  mak- 
er would  not  pay  it  In  Hanauer  v.  Jones, 
12  Wall.  342,  20  L.  Ed.  430,  recovery  on  ne- 
gotiable notes  was  defeated  by  showing  that 
the  holder  purchased  them  with  knowledge 
that  the  consideration  thereof  was  the  pur- 
chase money  of  goods  sold  in  aid  of  the  Re- 
bellion, or  sold  with  knowledge  that  they 
were  purchased  for  the  CJonfederate  States 
government  In  Kasson  v.  Smith,  8  Wend. 
437,  recovery  was  defeated  by  proof  that  the 
note  sued  on  had  been  indorsed  for  the  ac- 
commodation of  the  maker,  with  the  view 
of  having  it  discounted  at  a  bank,  and  the 
avails  applied  to  the  payment  of  certain 
demands,  for  which  a  third  person  stood 
bound  as  surety  for  the  maker,  and  had 
been  delivered  to  the  surety,  who,  with 
knowledge  of  all  the  facts,  had  offered  It  for 
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discount  at  the  bank,  where  discount  thereof 
had  been  refused,  and  where,  at  the  request 
of  the  surety,  it  had  been  protested  when 
clue.  For  further  illustration,  see  Skildin^f 
V.  Warren,  15  Johns.  270;  Bank  v.  Myer,  6 
Serg.  &  R.  537;  Ryland  v.  Brown,  2  Head 
iTeun.)  270;  Braly  v.  Henry,  71  Cal.  481, 
11  Pac.  385,  12  Pac.  623,  60  Am.  Rep.  543; 
Crampton  v.  Perkins,  65  Md.  24.  3  Atl.  300; 
Smith  V.  Bank,  74  Tex.  458,  12  S.  W.  113; 
Mace  V.  Kennedy,  68  Mich.  389,  36  N.  W. 
187;  McNamara  v.  Gargett,  68  Mich.  454,  86 
N.  W.  218»  13  Am.  St  Rep.  355;  Bank  v. 
Edholm,  25  Neb.  742,  41  N.  W.  776;  Joy  v. 
Diefendorf,  130  N.  Y.  6,  28  N.  B.  602,  27  Am. 
SL  Rep.  484;  Farthing  v.  Dark,  111  N.  C.  243, 
16  S.  E.  337. 

Though  the  bank  was  thus  affected  with 
notice  of  the  status  of  the  paper  offered,  and 
of  the  nature  of  the  holder's  title,  and  his 
powers  and  duties  respecting  it,  a  good  title 
might  have  been  acquired  but  for  what  sub- 
sequently occurred.  Had  not  Huston  admit- 
ted his  agency,  the  bank  would  have  been 
Justified  in  dealing  with  him  as  the  owner 
of  the  paper,  because,  for  aught  that  appear- 
ed on  the  face  of  it,  he  was  the  owner. 
After  his  admission  of  the  fact  of  his  agen- 
cy, he  could  still  have  passed  title  to  the 
bank  as  agent  and  received  the  money,  no 
doubt,  and  the  bank  would  not  have  been 
responsible  for  a  subsequent  misappropria- 
tion thereof.  Amau  ▼.  Bank  (Fla.)  18  South. 
786;  Shattuck  v.  Eldredge,  173  Mass.  165,  53 
N.  B.  377.  But,  under  the  general  principle 
hereinbefore  adverted  to,  knowledge  of  the 
fact  that  Huston  held  the  paper  as  agent, 
only,  precluded  dealings  with  him  in  respect 
to  it  on  the  basis  of  title  or  ownership  in 
him.  It  is  difQcult  to  conceive  of  a  method 
by  which  notice  may  be  acquired  more  ef- 
fectual than  the  admission  of  the  party  him- 
self of  his  want  of  title.  It  Is  a  declaration 
against  interest,  and  to  be  taken  strongly 
against  him.  Had  the  principal  notified  the 
bank  of  the  fact  of  agency,  no  one  would 
hesitate  to  say  such  notice  would  have  pre- 
cluded dealings  with  the  agent  as  the  owner. 
But  this  would  not  have  been  conclusive. 
The  holder  might  have  controverted  it.  He 
might  have  denied  that  he  held  as  agent, 
and  asserted  his  title  to  the  property.  His 
own  admission  of  the  agency  was  therefore 
more  potent  evidence  of  the  fact  than  notice 
from  the  maker  or  some  other  source  would 
have  been.  Ejiowledge  of  this  fact  made  it 
the  duty  of  the  bank  to  deal  with  him  as 
agent  only,  and  it  was  bound,  at  its  peril,  to 
know  the  extent  of  his  powers  as  agent.  "If 
the  agency  of  the  party  is  made  to  appear, 
the  principal  will  not  be  bound  beyond  the 
authority  given.  And,  where  the  holder  has 
notice  that  the  party  acting  as  agent  Is 
such,  he  is  bound  to  inquire  into  his  author- 
ity." Rand.  Com.  Paper,  i  388;  Curry  v. 
Hale,  15  W.  Va.  867.  This  principle,  how- 
ever, so  far  as  It  relates  to  the  power  of  the 
agent  to  pass  title  and  receive  the  money,  in 


the  absence  of  any  misconduct  on  his  part. 
Is  unimportant,  for  the  reason  that  it  does 
not  appear  that  any  limitation  had  in  fact 
been  imposed  upon  his  powers  in  tliis  respect 
He  was  authorized  to  sell  the  paper,  and 
bound  to  account  for  its  proceeds.  Power  of 
sale,  in  the  absence  of  any  limitation,  em- 
braces the  power  to  receive  the  proceeds, 
and  the  bank  could  have  paid  the  money 
into  his  hands  or  placed  it  to  his  credit 
These  propositions  are  not  controverted. 

The  trouble  arises  out  of  the  disclosure 
made  by  the  agent  on  his  second  applica- 
tion to  the  bank  to  discount  the  note.  On 
this  occasion  he  represented,  not  that  his 
agency  had  ceased,  or  that  the  paper  belong- 
ed to  him,  but  that  he  had  secured  authority 
to  use  the  proceeds  of  the  note,  and,  in 
▼lew  of  that  situation,  he  requested  the  bank 
to  take  it  as  a  matter  of  personal  accom- 
modation to  him,  and  it  did  so.  His  agency 
had  not  at  that  time  been  revoked.  He  was. 
In  fact,  still  agent,  but  was  either  attempt- 
ing to  repudiate  his  character  as  such,  or  to 
pervert  his  agency  to  purposes  other  than 
the  business  of  his  principal,  for  which  alone 
It  was  created,  and  to  make  it  subserve 
his  own  personal  ends.  Of  this  the  bank, 
by  its  own  admission,  had  notice;  but  it 
takes  the  position,  through  its  coimsel  here, 
that  as  Huston's  title,  tested  by  the  paper 
itself,  was  complete  and  absolute,  his  verbal 
representations  were  Immaterial  and  might 
be  disregarded.  The  argument  is  that,  as 
he  held  the  paper,  his  possession  of  it  was 
not  only  prima  facie  evidence  of  title,  but 
authorized  him  to  dispose  of  it  for  any  pur- 
pose he  saw  fit,  despite  Ills  admission  of 
title  as  agent  only.  Having  admitted  the 
agency  on  a  prior  occasion,  he  might  with- 
draw that  and  make  any  other  representation 
he  might  wish  to  make,  and  the  bank  would 
be  Justified  in  re)3ing  upon  it.  Whether 
such  latitude  on  the  part  of  an  agent  han- 
dling negotiable  paper  Is  allowed  must  be 
determined.  If  possible,  from  the  general 
principles  of  law  to  be  deduced  from  the 
decided  cases,  and  gathered  from  Juridical 
opinion  expressed  by  the  courts  and  law 
writers. 

In  taking  this  position,  counsel  assume 
that  the  note,  with  its  indorsements,  consti- 
tuted the  evidence  of  the  authority  of  the 
agent,  and  was  the  equivalent  of  a  power  of 
attorney,  authorizing  any  disposition  of  the 
note  which  the  agent  might  see  fit  to  make, 
even  the  conversion  of  it  to  his  own  use; 
and  that,  the  limits  of  his  powers  being 
thus  defined  and  presented  to  the  party 
with  whom  he  was  dealing,  any  declaration 
to  the  effect  that  the  agency  was  n^ore  lim- 
ited in  character  than  it  appeared  to  be  did 
not  preclude  him  from  afterward  asserting 
and  exercising  his  authority  to  the  full  limits 
of  its  scope.  If  it  be  true  that  the  note  in 
the  hands  of  the  agent  constituted  a  power 
of  attorney,  no  reason  is  perceived  why  he 
might  not  be  permitted  to  exercise  all  the 
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powers  eonferred  bj  It,  no  matter  what 
declarations  be  might  make  as  to  the  char- 
acter of  the  agency.  An  agent,  having  in 
his  possession  notes  of  his  principal  indorsed 
in  blanli:,  may  sell  them  or  pledge  them  for 
his  own  debt  to  one  who  has  no  notice  of 
the  fact  of  agency.  Stutzman  v.  Payne,  23 
Iowa,  17.  Accepted  bills  of  exchange  drawn 
on  the  principal  by  his  agent,  and  made 
payable  to  the  order  of  the  agent,  to  the 
end  that  he  may  have  them  discounted  for 
the  benefit  of  the  principal,  may  be  pledged 
by  the  agent  to  secure  borrowed  money  for 
his  own  use,  provided  the  pledgee  has  no  no- 
tice of  the  agency.  Clement  v.  Leverett,  12 
N.  H.  317.  A  bank,  having  in  its  hands  for 
safe-keeping,  and  for  no  other  purpose,  nego- 
tiable bonds  of  its  customer,  may  pledge 
them  to  an  innocent  party.  Ring  ling  v. 
Kohn,  4  Mo.  App.  59.  *  A  broker  having  notes 
of  a  customer  in  his  hands  for  sale  for  the 
benefit  of  his  principal  may  pledge  them  for 
his  own  debt  to  one  who  has  no  knowledge 
of  the  character  of  the  holding.  Giovano- 
vich  T.  Bank,  26  La.  Ann.  15.  Bankers  to 
whom  bills  are  pledged  for  the  loan  of  money 
may  repledge  them  to  a  third  person,  if  the 
person  who  takes  them  from  the  bank  has 
no  notice  of  the  character  in  which  they  are 
held.  Collins  v.  Martin,  2  Esp.  520.  An 
agent  having  In  his  possession  a  negotiable 
note  belonging  to  his  principal  may  make  a 
binding  transfer  of  it  to  an  innocent  third 
party.  Ogden  v.  Marchand,  29  La.  Ann. 
61.  In  all  these  cases  the  fact  of  agency 
existed,  and  cases  of  this  class  are  discussed 
In  Randolph  on  Commercial  Paper,  at  sec^ 
tion  391,  under  the  head  of  "Agency,"  and 
it  is  there  said  that  "the  bona  fide  holder 
of  such  an  instrument  is  not  subject  to  any 
defense  arising  out  of  the  agent's  fraud  or 
want  of  authority."  It  Js  to  be  observed, 
however,  that  in  none  of  these  cases  was 
the  fact  of  agency  known  to  the  purchaser 
of  the  note.  He  did  not  deal  with  the  holder 
on  the  basis  of  agency,  or  with  knowledge 
of  any  agency.  He  dealt  with  him  as  the 
owner  of  the  paper.  Nor  is  this  relation  of 
the  parties  Ignored  by  Mr.  Randolph,  for  he 
says  in  the  same  section,  "From  these  cases 
the  rule  may  be  laid  down  that  possession 
carries  with  it  presumptively  the  ownership 
and  power  to  dispose  of  negotiable  paper 
payable  to  bearer  or  indorsed  in  blank." 
To  this  proposition  he  adds  the  one  pre- 
viously quoted  from  the  same  section  as  a 
consistent  and  sequential  one.  When  the 
party  has  possession  of  the  paper,  and  neither 
the  fact  of  agency  nor  any  other  circum- 
stance inconsistent  witli  title  in  the  holder 
is  known  to  the  other  party,  he  may  deal  on 
the  basis  of  ownership,  although  there  is 
in  fact  an  unknown  agency.  He  may  take 
good  title  despite  this  indisputable  fact  of 
which  he  has  no  knowledge.  These  cases 
furnish  no  authority  for  the  positfon  that 
the  note  is  the  equivalent  of  a  power  of  at- 
torney.   Ownership  of  the  note,  and  posses- 


sion thereof  in  the  capacity  of  agent,  are  in- 
consistent things.  Ownership  includes,  of 
course,  all  powers  of  control  and  disposition. 
Agency  Is  no  part  of  this,  but  is  a  new  and 
distinct  thing  which  the  owner  may  create 
out  of  it  and  in  respect  to  it  If  the  holder 
is  the  owner,  he  cannot  be  the  agent  of 
himself,  because  his  agency  is  merged  in  his 
ownership. '  Had  the  fact  of  agency  been 
known  In  any  of  these  cases,  it  would  there- 
fore have  negatived  the  possibility  of  own- 
ership in  the  holder,  and  no  dealings  could 
have  been  had  with  him  on  the  basis  of 
ownership.  Knowledge  of  the  fact  of 
agency  destroys  the  apparent  title  of  the 
holder,  and  the  intending  purchaser  must 
then  look  to  the  authority  of  the  agent 
That  one  having  possession  of  negotiable  pa- 
per has  only  prima  facie  title  has  been  dem- 
onstrated by  cases  already  cited  relating  to. 
accommodation  paper.  The  same  principle 
certainly  allovrs  a  man  to. part  with  a  title 
by  admission  which  can  be  defeated  by 
proof.  The  note  cannot  be  considered  a  pow- 
er of  attorney,  giving  such  authority  as  is 
claimed,  for  the  power  would  run  into  own- 
ership, a  status  which  negatives  the  char- 
acter of  agency  necessarily. 

"If  the  agency  of  the  party  is  made  to 
appear,  the  principal  will  not  be  bound  be- 
yond the  authority  given.  And,  where  the 
holder  has  notice  that  the  party  acting  as 
agent  is  such,  he  is  bound  to  inquire  Into  his 
authority."  Rand.  Commer.  Paper,  §  388. 
The  maker,  by  constituting  the  agency  and 
intrusting  the  note  to  the  agent  in  such  form 
that  it  might  be  disposed  of  by  mere  de- 
livery, held  the  agent  out  to  the  world  as 
possessing  power  to  pass  the  title  to  it 
Upon  the  apparent  authority  with  which  the 
principal  had  thus  clothed  the  agent,  persons 
dealing  with  the  latter  might  rely,  if  they 
had  no  notice  of  any  limitation,  upon  such 
authority.  "Private  instructions  to  a  gen- 
eral agent  circumscribing  his  power  will 
not  avail  to  shield  the  principal  from  lia- 
bility to  parties  dealing  with  him  in  ig- 
norance of  the  limitation.  But  if  such  i>er- 
sons  are  aware  of  the  instructions,  the  prin- 
cipalis not  bound."  1  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  994.  "A  principal  may  confer 
as  much  or  as  little  authority  as  he  sees  fit 
upon  his  agent,  and  he  may  also  impose  such 
lawful  restrictions  and  limitations  upon  his 
agent  as  he  may  deem  proper,  and  such  re- 
strictions and  limitations  will  be  as  binding 
upon  third  persons  who  had  notice  of  them 
as  upon  the  agent  himself,  provided  the  prin- 
cipal does  nothing  to  waive  them."  Lead 
Pencil  Co.  V.  Wolfe,  30  Fla.  3G0,  11  South. 
488.  The  law  does  not  permit  an  agency  to 
be  loaded  down  with  secret  instructions  in- 
consistent with  the  autliority  actually  or  ap- 
parently conferred,  but  if  a  stranger  dealing 
with  the  agent  knows  of  the  limitation,  he 
has  no  cause  for  complaint,  and  in  this  re- 
spect there  is  no  difference  between  a  general 
and  a  special  agency.    1  Am.  &  Eng.  Ency. 
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Law  (2d  Ed.)  994,  995.  ''If  limitation  of  the 
agent's  authority  is  pnblic,  or  known  to  the 
person  with  whom  he  deals,  the  principal 
will  not  be  bound  if  the  agent  exceeds  his 
authority;  but  If  such  limitation  be  private, 
the  agent  may  bind  his  principal,  although 
the  former  exceed  his  authority."  Bryant 
V.  Moore,  26  Me.  84,  45  Am.  Dec.  96.  "If  the 
shipper  of  gdods  on  freight  contracts  for 
the  price  thereof  with  the  general  agent  of 
the  owner  of  the  vessel,  having  reason  to 
know,  that  although  his  agency  might  be 
general,  yet  that  his  authority  was  restrict- 
ed In  that  particular  instance,  the  shipper 
cannot  claim  to  have  the  terms  of  the  con- 
tract fulfilled  as  against  the  principal  of 
such  agent.*'  Barnard  v.  Wheeler,  24  Me. 
412.  The  difference  between  general  and 
special  agencies  In  the  law  of  commercial 
paper  Is  stated  In  Daniel  on  Negotiable  In- 
struments, at  section  278,  as  follows:  "Where 
the  agency  is  specially  given  to  do  a  par- 
ticular thing,  the  agent  is  circumscribed  with- 
in the  limits  of  actual  authority;  but  where 
the  agency  Is  general — as 'that  of  a  bank 
cashier,  for  Instance — all  acts  within  the 
scope  of  that  general  authority  are  binding 
on  the  principal."  On  the  subject  of  limi- 
tation of  authority,  this  work  says,  in  the 
next  sentence,  **And  If  he  seeks  to  avoid  lia- 
bility, he  must  show  not  only  limitation  of 
the  general  authority,  but  also  that  the  party 
dealing  with  the  agent  had  notice.*'  Under 
the  authority  conferred  upon  the  agent  In 
this  case  by  placing  the  note  in  his  hands, 
ready  for  delivery  to  a  purchaser,  he  could 
have  passed  the  title  to  a  purchaser  who 
knew  that  he  was  acting  In  the  capacity  of 
agent  The  purchaser  would  have  been  war- 
ranted in  relying  upon  the  apparent  author- 
ity with  which  the  agent  was  clothed,  pro- 
vided he  knew  of  no  limitation.  Bank  v. 
Real  Estate  Co.,  150  Mo.  570,  51  S.  W.  691. 

The  declaration  on  the  part  of  the  holder, 
after  having  admitted  the  agency,  that  he 
had  secured  the  right  to  use  the  note  for 
his  own  benefit,  calls  for  the  application  of 
another  principle  of  the  law  of  agency,  which 
Is  a  limitation  imposed  by  law  upon  the  pow- 
er of  every  agent,  general  or  special,  of 
which  all  persons  must  take  notice,  namely, 
that  an  agent  bas  no  power  to  use  his  office 
otherwise  than  for  the  benefit  of  his  prin- 
cipal. When  he  undertakes  to  exercise  it  for 
a  purpose  which  can  in  no  way  benefit  his 
principal,  but  will  benefit  himself  or  some 
third  person,  he  places  himself  in  a  position 
in  which  the  law  determines  that  be  is  out- 
side of  the  scope  of  his  agency,  and  the  per- 
son who  deals  with  him  in  such  position  will 
not  be  heard  to  say  he  was  in  Ignorance  of 
the  want  of  authority,  for  ignorance  of  law 
excuses  no  man.  It  is  of  the  very  essence 
of  an  agency  that  it  shall  be  used  for  the 
benefit  of  the  principal.  Men  appoint  agents 
to  subserve  their  interests,  carry  on  their 
business,  preserve  their  property,  and  not  for 
the  purpose  of  giving  it  away  to  others  and 


converting  It  to  their  own  use.  "If  one  who 
is  known  to  be  an  agent  for  the  negotiation 
of  his  principal's  draft  transfer  the  draft  to 
a  third  person  in  payment  of  the  agent's 
debt,  that  person  will  acquire  no  title  to  the 
draft,  however  honest  his  actual  intention 
may  be.  The  declarations  of  an  agent  al- 
though accompanying  his  acts,  constitute  no 
evidence  of  the  extent  of  his  authority. 
•  •  •  If  a  transaction  between  an  agent 
and  another  person  be  entire,  and  be  known 
to  such  other  person  to  be  a  breach  of  trust 
on  the  part  of  the  agent,  the  principal  is  not 
bound  at  all,  although  some  portions  of  the 
transaction  might  if  standing  alone,  have 
been  within  the  agenf  s  power  and  duty." 
Dowden  v.  Cryder,  55  N.  J.  Law,  329,  26  Atl. 
941.  The  reasons  underlying  these  legal 
propositions  are  stated  in  the  opinion  In  the 
case  Just  cited,  as  follows:  "It  Is  a  uni- 
versal principle  in  the  law  of  agency  that 
the  powers  of  the  agent  are  to  be  exercised 
for  the  benefit  of  the  principal,  and  not  of 
the  agent  or  third  parties.  Persons  dealing 
with  one  whom  they  know  to  be  an  agent 
and  to  be  exercising  his  authority  for  his 
own  benefit  acquire  no  rights  against  the 
principal  by  the  transaction.  Such  a  trans- 
action Is  usually,  and  perhaps  properly, 
spoken  of  by  the  courts  as  fraudulent;  but 
however  honest  the  intention  of  the  parties, 
the  agent's  act  Is  Invalid,  merely  because  the 
circumstances  known  to  both  prove  It  to  be 
ultra  vires."  Tiedeman  on  Commer.  Paper, 
S  92,  says:  "It  is  Implied  In  every  agency, 
in  the  absence  of  express  evidence  to  the 
contrary,  that  ^he  power  of  the  agent  is  to 
be  exercised  for  the  benefit  of  the  principal, 
and  not  for  his  own  private  advantage." 
This  principle  was  applied  by  the  Supreme 
Court  of  Virginia  in  Stalnback  v.  Bank  of 
Virginia,  11  Grat  269,  in  which,  after  stat- 
ing the  nature  of  the  agent's  powers,  the 
court  held  as  follows:  "A  party  dealing 
with  the  agent  with  knowledge  or  means  of 
knowledge  that  under  such  a  power  he  is  in- 
dorsing the  name  of  his  principal  for  his 
own  benefit  is  not  entitled  to  recover  from 
the  principal."  In  Stalner  v.  Tysen,  3  Hill 
(N.  Y.)  279,  the  rule  Is  declared  In  this  lan- 
guage: "The  naked  power  to  do  acts  for 
and  in  the  name  of  the  principal  negates  all 
authority  on  the  part  of  the  attorney  to  act 
for  the  benefit  of  any  one  besides  the  prin- 
cipal, and  persons  dealing  with  the  attorney 
as  such  are  bound  to  notice  this  limitation." 
Other  cases  illustrating  the  rule  are  Bank  v. 
Ay  mar,  3  Hill  (N.  Y.)  202;  Suckley  v.  Tunno, 
1  Brev.  (S.  C.)  257;  Holden  v.  Durant  29 
Vt  184;  Odiorne  v.  Maxcy,  13  Mass.  178; 
Bank  v.  Studley,  1  Mo.  A  pp.  260.  Most  of 
these  are  cases  in  which  the  agent  pledged 
or  sold  the  paper  In  payment  of  his  own  debt 
so  that  the  third  party  dealing  with  him  de- 
rived a  peculiar  benefit  from  the  unauthor- 
ized transaction.  This,  however,  does  not 
seem  to  be  the  reason  for  denying  validity  of 
title  in  such  piu'chaser.    It  seems  to  stand 
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upon  the  want  of  authority  In  the  agent  to 
exercise  his  powers  for  his  own  benefit  or 
for  the  benefit  of  anybody  except  his  prin- 
cipal. Knowledge  of  this  perversion  of  au- 
thority on  the  part  of  the  purchaser  is  neces- 
sary to  the  inyalidity  of  his  title,  of  course. 
But  when  he  does  have  such  knowledge,  he 
is  bound  to  know  the  want  of  authority  In 
the  agent  to  so  use  his  powers.  In  the  case 
of  Dowden  v.  Cryder  the  purchaser  was  not 
a  creditor  of  the  agent  He  took  the  draft 
in  exchange  for  $2,060  Id  cash  and  a  diamond 
necklace  valued  at  $1,100.  There  was  no  ad- 
vantage in  the  transaction  to  the  purchaser, 
except  a  possible  profit  on  the  necklace  and 
the  discount  of  $40  allowed.  In  Trust  Co.  v. 
Abbott,  44  N.  J.  Law,  257,  the  agent  held 
a  power  of  attorney  authorizing  him  to  sign 
the  principars  name  to  any  paper  or  papers, 
notes,  etc.  He  drew  a  note  in  his  own  fa- 
vor, and  signed  the  principal's  name  by  him- 
self as  agent,  and  sold  it  to  the  defendant 
In  the  action  on  the  note,  the  court  held  that 
the  power  did  not  Justify  the  signing  of  such 
documents  as  were  described  in  it  for  pur- 
poses outside  of  the  prindpal's  business,  and 
that  the  burden  was  upon  the  plaintiff  to 
show  that  he  was  a  bona  fide  holder,  for 
value,  before  maturity.  In  stating  the  rea- 
son for  the  rule,  the  court  said:  "But  in 
whichever  form  the  instrument  was  deliver- 
ed, it  did  not  justify  the  signing  of  notes  for 
purposes  outside  of  the  principars  business. 
The  note  in  suit  was  not  given  for  such  a 
purpose,  but  was  put  forth  for  the  personal 
benefit  of  the  attorney,  who  converted  its 
proceeds  to  his  own  use.  It  was  therefore 
issued  under  an  apparent  authority,  but  in 
fraud  of  the  principal."  The  court  reversed 
the  judgment  in  favor  of  the  plaintiff,  be- 
cause the  evidence  did  not  show  when,  from 
whom,  and  under  what  circumstances  the 
attorney  had  received  the  money.  The  same 
principle  was  enunciated  and  applied  by  this 
court  in  Rohr bough  v.  Express  Co.,  50  W. 
Va.  148,  40  S.  E.  308,  88  Am.  St.  Rep.  849. 
See,  also.  Express  Co.  v.  Trego,  35  Md.  47. 
This  is  a  heavy  penalty  to  visit  upon  the 
bank,  but  nothing  worse  than  would  have 
befallen  it  had  any  other  limitation  upon  the 
agent's  power  been  disregarded-  Other  in- 
stances of  such  penalties,  consequent  upon 
nonobservance  of  legal  rights,  are  to  be  found 
all  along  the  beaten  highway  of  the  adminis- 
tration of  the  law.  Take  one  who  pays  full 
value  for  property,  knowing  the  sale  is  made 
to  defraud  creditors.  He  loses  everything, 
while,  if  the  same  sale  had  been  made  to  a 
person  Ignorant  of  the  intent,  it  would  have 
been  valid. 

On  the  basis  of  an  assertion  of  title  to  the 
note  and  repudiation  of  the  agency  by  the 
representation  of  right  to  use  the  money,  the 
case  stands  no  better.  If  Huston  had  no  ti- 
tle under  the  paper,  taken  in  connection  with 
his  former  representation  of  agency,  the 
bank  had  no  right  to  rely  upon  his  mere 
verbal  assertion  of  title.    Title  to  property 


cannot  be  acquired  in.  that  way.  Having 
knowledge  of  a  fact,  sufilclent  to  put  it  upon 
inquiry,  at  least — the  admission  of  agency — 
the  bank  was  bound  to  make  a  proper  in- 
quiry, and  this  requirement  could  not  be  sat- 
isfied by  an  inquiry  directed  to  the  party 
whose  Interest  it  would  be  to  misinform  as 
to,  and  deny,  the  very  fact  sought  for.  7 
Cyc.  042;  Carter  v.  Lehman,  00  Ala.  126,  7 
South.  735. 

For  the  error  of  the  court  in  excluding  the 
defendant's  evidence  and  directing  a  verdict 
for  plaintiff,  the  judgment  must  be  reversed, 
the  verdict  set  aside,  a  new  trial  allowed, 
and  the  case  remanded. 


(58  W.  Va.  1) 
BANK  OF  RAVENSWOOD  v.  WETZEL. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  25,  1905.) 

BILL  or  EXCEPTIONS— BECORDING—IDENTIFICA- 
TION  — BANKS,—  AUTHORITY  OF  CASHIEB8— 
NOTES— NOTICE  OF  PROTEST— EVIDENCE. 

1.  When  a  judg^  in  vacation  makes  an  order 
under  section  0,  c.  131,  Code  1899,  showing  tliat 
he  has  executed  a  bill  of  exceptions,  and  so 
certifies  it  to  the  clerk,  the  clerk  must  record 
the  order  in  the  law  order  book  and  attest  it; 
but  it,  is  not  necessary  that  the  bill,  or  any  part 
of  it,  be  literally  recorded  in  said  book. 

2.  If  a  bill  of  exceptions,  though  bearing  no 
letter,  number,  or  other  mark  of  identity,  do 
of  itself,  by  its  own  matter  and  character,  iden- 
tify itself  as  the  bill  mentioned  in  the  order  of 
court,  or  the  judge  certifying  its  execution,  the 
bill  is  part  of  the  record. 

3.  A  cashier  of  a  bank  has  no  implied  power, 
merely  by  virtue  of  his  office,  to  receive  money 
for  interest  in  advance  on  a  note  owned  by  the 
bank,  and  agree  to  extend  time  of  pajrment  and 
thus  discharge  an  indorser  from  liability. 

4.  A  notarial  notice  of  protest  of  nonpayment 
of  a  note,  addressed  to  an  indorser  as  if  living, 
when  the  indorser  is  dead,  if  actually  received 
by  his  administrator,  is  good  to  charge  such  in- 
dorser*8  estate. 

[Ed.  Note. — For  cases  in  point  see  vol.  7, 
Gent.  Dig.  Bills  and  Notes,  S  1150.J 

5.  To  require  proof  of  protest  and  notice  of 
nonpayment  when  the  same  are  averred  in  a 
declaration,  they  must  be  put  in  issue  by  a  plea 
such  as  will  call  for  such  proof. 

(Syllabus  by  the  Ck>urt.) 

ESrror  from  Circuit  Court,  Jackson  County. 

Action  by  the  Bank  of  Ravenswood  against 
Flora  Wetzel,  administratrix  of  C.  C.  Smith. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

O.  E.  Hogg,  for  plaintiff  in  error.  J.  M. 
Harper,  Starkey  &  Parsons,  and  Walter  Pen- 
dleton, for  defendant  in  error. 

BRANNON,  P.  R.  T.  Wetzel  made  a 
promissory  note  for  $1,250,  payable  to  B.  D. 
Williams  at  the  Bank  of  Ravenswood,  which 
was  Indorsed  by  Williams,  and  next  by  C. 
C.  Smith.  The  bank  brought  debt  against 
Flora  Wetzel,  administratrix  c.  t  a.  of 
Smith.  The  administratrix  filed  two  pleas  in 
confession  and  avoidance,  in  effect  averring 
that  Smith  was  an  accommodation  indorser 
for  Williams,  and  that  the  bank,  in  consid- 
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eration  of  $34.15  paid  as  advance  Interest  by 
Wetzel  after  maturity  of  the  note,  agreed  to 
give  Wetzel  four  months'  further  time  for 
payment,  without  the  knowledge  or  consent 
of  Smith  or  his  personal  representative,  and 
thereby  released  him  from  liability  on  the 
note.  The  plaintiff  replied  generally  to  the 
pleas.  The  case  was  tried  by  the  court  In 
place  of  a  Jury,  and  the  court  found  and 
gave  judgment  for  the  defendant,  and  the 
bank  brought  the  case  to  this  court  by  a 
writ  of  error.  Smith  died  before  the  ma- 
turity of  the  note. 

Counsel  for  defendant  says  that  the  bill 
of  exceptions  Is  not  part  of  the  record,  as 
the  paper  appearing  In  the  printed  record 
purporting  to  be  a  bill  of  exceptions  has  no 
earmark  by  letter,  nmnber,  or  otherwise  to 
Identify  It  The  paper  begins  with  the  title 
of  the  case,  and  offers  Itself  as  a  bill  of  ex- 
ceptions by  the  usual  opening,  "Be  It  re- 
membered that  upon  the  trial  of  the  above- 
entitled  cause"  certain  evidence  was  given, 
giving  that  evidence  in  full,  and  in  all  re- 
spects showing  that  such  evidence  belongs  to 
the  case,  and  the  evidence  itself  showing 
that  it  belongs  to  the  case.  The  bill  Is  signed 
by  the  judge,  his  certificate  stating  that  it 
is  all  the  evidence  given  in  the  case,  and  his 
order  under  the  caption  of  the  case  certifies 
the  bill  to  the  clerk,  with  direction  to  him  to 
enter  that  order  in  the  law  order  book,  and 
It  is  certified  by  the  clerk  as  of  record.  It 
la  true  that  no  number  or  letter  identifies  the 
bill,  but  it  earmarks  Itself  as  belonging  to 
the  case.  True,  McKendree  v.  Shelton,  51 
W.  Va.  516,  41  S.  B.  909,  requires  a  paper 
made  part  of  a  bill  of  exceptions  to  be  In 
some  way  marked  for  identity;  but  If  Its 
character  is  given  with  sutBclent  certainty 
to  safely  identify  It,  as  In  this  case,  it  is 
enough.  If  a  bill  of  exceptions  should  say 
that  a  deed  from  A.  to  6.  conveyed  100 
acres  of  land,  or  was  dated  on  a  certain  date, 
that  would  Identify  that  deed,  vrlthout  mark 
or  letter.  Is  .It  meant  by  counsel  that  the 
bill,  being  made  in  vacation,  under  Code 
1809,  c.  181,  S  9,  must  be  spread  in  its  every 
word  on  the  order  book?  Wells  v.  Smith, 
49  W.  Va.  78,  38  S.  B.  547,  and  Craft  v. 
Mann,  46  W.  Va.  478,  33  S.  E.  260,  In  saying 
that  bills  of  exception  certified  to  a  clerk 
must  be  entered  upon  the  order  book,  do 
not  mean  that  they  shall  be  in  every  word 
spread  on  the  order  book.  The  words  of  the 
statute  are  those  used  in  those  cases,  but  it 
was  never  meant  to  require  almost  the  im- 
possible— ^to  fill  order  books,  at  the  expense 
of  great  prolixity  and  costs,  by  requiring  lit- 
eral entry.  It  Is  simply  Intended  that  the 
judge's  order  shall  be  recorded  to  show  that 
a  bill  of  exceptions  was.  made,  just  as  an 
order  made  in  term  so  certifies.  It  is  not 
required  to  be  more  definite  In  the  one  case 
than  in  the  other.  If  the  order  is  of  .record, 
and  you  can  identify  the  bill  by  it,  it  is 
enough.  The  public  ofilcer,  the  clerk,  pre- 
serves, and  under  his  oath  copies,  the  right 


paper  In  the  appeal  record.  The  order  made 
in  term  does  not  spread  the  bill  at  large  on 
the  record.  It  simply  notes  that  a  bill  was 
executed  in  the  particular  case,  and  orders  it 
to  be  considered  a  part  of  the  record.  It 
only  certifies  it  as  having  been  made,  and,  if 
the  paper  Identifies  itself  as  a  bill  of  the 
case,  it  is  good. 

The  defense  makes  the  point  that  there 
was  no'sufildent  valid  notice  of  protest,  be- 
cause the  notary  who  gave  it  was  a  stock- 
holder, and  because  it  was  addressed  to 
Smith  as  if  living,  when  he  was  dead.  I 
do  not  see  that  the  matter  of  interest  would 
invalidate  the  protest.  The  statute  exclud- 
ing the  evidence  of  a  witness  against  a  dead 
party  does  not  apply.  As  to  interest,  the 
holder  himself  may  give  notice.  If  it  be  said 
that  his  protest  could  not  be  read  as  evi- 
dence, that  is  Immaterial,  owing  to  the  fact 
that  Mrs.  Wetzel  swears  as  a  witness  that 
she  received  that  notice.  And  that  fact  dis- 
penses with  further  discussion  of  this  mat- 
ter. A  further  answer  to  this  point  is  that 
there  was  no  plea  of  nil  debet  putting  that 
matter, in  issue.  Williams  v.  Bartiett,  72 
Tenn.  620.  Now,  the  claim  is  that  the  notice 
should  have  been  addressed  to  the  adminis- 
tratrix. What  is  the  object  of  notice?  To 
give  notice  to  the  party,  if  living,  or  his  per- 
sonal representative,  if  dead,  of  the  nonpay- 
ment of  the  note.  Personal  notice  does  this; 
written  notice  also.  Just  so  the  proper  party 
get  notice,  that  suffices,  as  the  sole  and  only 
purpose  of  notice  is  accomplished;  that  is, 
a  warning  of  nonpajrment.  To  require  more 
than  this  would  be  without  reason  and  deny 
justice  on  barren  technicality.  Maspero  v. 
Pedesclaux,  22  La.  Ann.  227;  2  Rob.  New 
Prac.  207;  Beals  v.  Peck,  12  Barb.  245; 
Drexler  v.  McGlynn,  99  Cal.  143,  33  Pac. 
773;  Smalley  v.  Wright,  40  N.  J.  Law,  471; 
2  Daniel,  Nego.  Instr.  §1000. 

As  to  further  indulgence.  The  evidence 
conflicts  as  to  whether  the  payment  of  $34.15 
was  made  as  a  partial  payment  only,  or  as 
interest  in  advance  for  extension  of  time  of 
payment.  My  conclusion  is  that,  as  the  bur- 
den of  proof  here  is  on  the  defendant,  she 
has  not  sustained  the  point  that  further  time 
was  given.  I  think  the  oral  evidence,  and 
the  record  in  the  two  books  of  the  bank, 
show  that  the  said  $84.15  was  simply  a  par- 
tial payment.  If  this  is  so,  there  Is  nothing 
in  this  defense  for  want  of  evidence;  and 
if  this  is  not  so,  still  that  defense  must  fall 
for  want  of  law  to  sustain  it  Concede  thai 
there  was  an  agreement  by  the  cashier  to 
receive  the  $34.15  and  grant  Indulgence.  The 
cashier  had  no  implied  authority  to  do  this. 
No  express  authority  is  proven;  no  ratifica- 
tion by  the  bank  of  this  loose,  unwarranted 
act  is  proven.  Counsel  cites  2  Am.  &  Eng. 
Ency.  L.  (1st  Ed.),  reading:  "The  cashier  is 
the  chief  executive  ofilcer,  through  whom  the 
whole  financial  operations  of  the  bank  are 
conducted.  His  acts  within  the  scope  of  the 
general  usage,  practice,  and  course  of  busl- 
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ness  of  the  bank,  will  bind  the  bank  In  favor 
of  a  third  person  possessing  no  other  knowl- 
edge." A  cashier  has  very  wide  powers. 
The  Supreme  Court  says  In  United  States  v. 
City  Bank,  21  How.  356.  16  L.  Ed.  130:  "The 
court  defines  the  cashier  of  the  bank  to  be 
an  executive  officer  by  whom  its  debts  are 
received  and  paid  and  its  securities  taken 
and  transferred,  and  that  his  acts,  to  be 
binding  upon  a  bank,  must  be  done  within 
the  ordinary  course  of  his  duties.  His  ordi- 
nary duties  are  to  keep  all  the  funds  of  the 
bank,  Its  notes,  bills,  and  other  choses  in 
action,  to  be  used  from  time  to  time  for  the 
ordinary  and  extraordinary  exigencies  of  the 
bank.  He  usually  receives,  directly  or 
through  subordinate  officers,  all  moneys  and 
notes  of  the  bank,  delivers  up  all  discounted 
notes  and  securities  when  they  have  been 
paid,  draws  checks  to  withdraw  the  funds 
of  the  bank  where  they  have  been  deposited, 
and,  as  the  executive  officer  of  the  bank, 
transacts  most  of  its  business."  4  Thomp- 
son on  Corporations,  §  4741.  He  has  full 
power  within  the  Just  scope  of  his  authority, 
according  to  the  general  usage,  practice,  and 
course  of  business  in  such  case.  Cook  on 
Corp.  fi  1718;  Clark  and  Marshall,  Corp.  f 
706.  But  there  is  at  least  one  notable,  logi- 
cal, necessary  exception,  essential  to  protect 
stockholders  against  loss  and  wreck  of  the 
bank;  to  protect  them  against  what  is  quite 
common — ^the  loose  practice  and  unwarranted 
assumption  of  power  by  cashiers.  A  cashier 
has  no  Implied  power,  merely  by  virtue  of 
his  office,  to  give  away,  surrender,  or  release 
the  bank*8  securities.  He  can  do  no  act 
which  so  operates.  When  he  does  this  he  Is 
outside  of  the  scope  of  his  authority,  is  act- 
ing, not  according  to  usage,  practice,  or  usual 
course  of  business,  but  in  plain  disregard  of 
the  rights  of  the  bank.  "The  cashier  of  a 
bank,  unless  specially  empowered  to  do  so^ 
has  no  authority  to  release,  otherwise  than 
in  due  course  of  business  and  on  payment, 
the  makers  of  notes  or  other  debtors  of 
banks,  oY  to  release  sureties  or  indorsers." 
Clark  and  Marshall  on  Corporations,  2158. 
Such  Is  the  current  of  authority.  1  Daniel. 
Neg.  Instruments,  §  395  (1st  Ed.)  says:  "It 
is  well  settled  that  neither  the  president  nor 
the  cashier  of  a  bank  has  authority,  virtute 
officii,  to  give  up  or  release  a  debt  or  lia- 
bility to  the  bank,  or  make  any  admission 
which  would  release  any  party  to  an  obliga- 
tion, negotiable  or  otherwise,  due  to  the 
bank;  for  such  purposes  the  board  of  di- 
rectors only  having  the  power  to  act"  As 
Thompson  on  Corporations,  vol.  4,  §  4750, 
says,  even  the  directors  have  no  power  to 
release  or  give  away  assets  which  it  is  their 
duty  to  preserve.  "A  cashier  cannot,  virtute 
officii,  release  a  surety  upon  a  note  held  by 
the  bank,  even  though  the  bank  holds  other 
security  to  which  it  might  resort.  Special 
authority  is  necessary  to  Justify  such  re- 
lease." Morse  on  Banking,  §  169. 
Counsel  for  the  bank  aptly  says:     "The 


release  of  a  debtor  is  an  act  of  ownership, 
and  not  of  administration" ;  citing  many  cas- 
es, among  them  Union  Bank  v.  Bagley,  10 
Rob.  (La.)  43;  Hodge's  Ex'r  v.  First  Nat 
Bank,  22  Grat  51;  Ecker  v.  First  Nat 
Bank,  59  Md.  291 ;  Gray  v.  Bank,  81  Md.  631, 
32  Atl.  6ia  The  case  in  22  Grat  61,  hi- 
volved  the  right  of  a  president  to  give  a 
certificate  that  a  note  in  the  hands  of  the 
bank  was  given  as  a  mere  voucher,  not  as 
evidence  of  debt  President  Moncure  said: 
"But  certainly  neither  the  president  nor 
cashier  could,  virtute  officii,  give  up  a  debt 
or  liability  of  the  bank,  or  bind  the  bank 
by  such  an  admission."  Counsel  for  the 
bank  further  Justly  says  that  the  act  in 
question  la  equivalent  to  the  surrender  of 
the  note,  and  the  acceptance  of  a  new  note 
without  Smith  as  an  indorser ;  in  effect,  the 
discharge  of  the  old  note  by  the  acceptance 
of  a  new  note  of  the  maker  only;  citing 
Bank  v.  Hart  (Neb.)  55  N.  W.  631,  20  L.  R. 
A.  780,  40  Am.  St.  Rep.  479.  When  a  note 
is  extended  as  to  payment,  the  usual  bank- 
ing usage  requires  a  new  note  by  makers  anl 
indorsers.  Can  a  cashier  depart  from  this 
usage  with  safety,  accept  interest  in  advance, 
and  agree  to  extend  time  without  consent  of 
the  indorsers?  This  is  not  the  execution  of 
usual  powers  of  office.  It  is  the  waste  of  as- 
sets. Any  other  rule  would  be  ruinous  to 
stockholders.  Wakefield  v.  Truesdell,  55 
Barb.  602,  so  ipuch  relied  on,  is  not  froni  a 
court  of  high  authority.  It  does  not  discuss 
the  question.    It  cites  not  a  single  authority. 

In  view  of  what  has  been  said  as  to  the 
want  of  power  in  the  cashier  to  grant  indul- 
gence, it  is  not  material  to  advert  to  letters 
written  by  the  cashier  a  good  while  after  the 
date  when  he  is. said  to  have  granted  fur- 
ther time,  and  which  are  claimed  to  con- 
tain admissions  that  be  had  granted  fur- 
ther time  to  Wetzel.  However,  I  will  say 
that,  on  authority  above  quoted  from  Daniels 
and  Judge  Moncure,  such  admissions  are 
abortive.  They  do  not  bind  ^the  bank.  Ele- 
mentary law  found  in  1  Greenleaf  on  Evi- 
dence, S  113,  shows  that  such  admissions  are 
not  admissible  against  the  bank,  because 
made  a  considerable  time  after  the  date  of 
the  act  of  the  cashier  granting  indulgence. 
That  matter  was  closed.  Such  admissions 
are  not  part  of  the  res  gestae.  See  1  Am. 
&  Eng.  Ency.  L.  (2d  Ed.)  695;  1  Jones  on 
Evidence,  §  270;  Hawker  v.  B.  O.  R.  Co., 
15  W.  Va.  628,  36  Am.  Rep.  825;  Corder  v. 
Talbott,  14  W.  Va.  277;  Smith's  Adm'r  v. 
Betty,  11  Grat.  752;  Lake  v.  Tyree  (Va.)  19 
S.  E.  787.  That  is  one  reason  why  those 
letters  amount  to  nothing  as  admissions,  they 
being  mere  statement  as  to  past  occurrences. 
Another  reason  is  that  the  cashier  has  no 
power  to  bind  the  bank  by  such  admissions 
made  at  any  time. 

The  point  is  made  that,  as  the  plaintiff  did 
not  file  a  special  replication  denying  the  au- 
thority of  the  cashier  to  extend  the  time  of 
paymenti  it  must  be  taken  for  a  fCict  that 
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he  had  such  anthorlty.  No  plea  ayers  that 
the  cashier  had  authority  to  extend  the  time. 
Tbe  pleas  filed  did  not  say  that  the  cashier 
extended  .indulgence  and  had  authority  to 
do  BO,  and  thus  did  not  put  his  authority  in 
issue.  It  did  not  say  that  the  cashier  grant- 
ed this  indulgence ;  it  said  that  the  bank  did 
60.  The  plaintiff  denied  this  by  his  general 
replication  to  the  pleas.  It  was  not  neces- 
sary to  file  a  special  replication.  Under  the 
pleas  in  confession  and  avoidance,  the  de- 
fendant had  to  show  extension  of  time  by 
competent  authority,  and  to  do  this  had  to 
show  that,  as  the  cashier  extended  the  time, 
he  had  power  to  do  so.  She  had  to  show  an 
extension  binding  the  bank  under  the  general 
replication  that  the  bank  did  not  do  so. 

We  reverse  the  judgment,  and  render  Judg- 
ment for  the  plahstiff  for  $1,474.70,  with 
interest  from  the  18th  day  of  November, 
1901,  that  being  the  date  of  the  judgment  of 
the  circuit  court,  and  the  costs  of  tbe  plain- 
tiff in  that  court  expended,  payable  out  of 
assets  in  th^  hands  of  the  administratrix. 

On  Rehearing. 

It  is  only  that  labored  argument  was 
made  on  rehearing  that  I  write  a  second 
opinion  in  tlie  case. 

Reconsideration  has  only  confirmed  my 
opinion  that  the  defense  to  the  action  is  des- 
titute of  strength  in  law  or  justice  in  fact 
It  is  only  a  hard  case  on  Smith's  estate  in  the 
same  sense  in  which  every  case  where  a  sure- 
ty pays  a  just  debt  for  an  insolvent  principal 
is  hard  on  the  surety.  Promptly  on  maturity 
the  bank  gave  the  administratrix  notice  of 
the  nonpayment  and  protest  She  says  she 
received  and  understood  this  notice.  She 
thus  was  informed  that  the  bank  looked  to 
Smith's  estate  for  payment  She  could  have 
given  notice  to  the  bank  to  sue,  or  sued  her- 
self in  equity  to  compel  the  principal  to  pay, 
if  it  would  have  been  of  avail ;  the  principal 
being  insolvent  Can  it  be  contended  success- 
fully that  notice  to  sue  could  not  have  been 
given  the  bank  because  it  had  bound  Itself 
to  extend  time  by  faking  interest  in  ad- 
vance for  renewal?  It  cannot,  for  several 
reasons.  To  release  a  surety  by  extension  of 
time,  the  extension  must  be  based  on  valu- 
able consideration,  so  as  to  tie  the  hands  of 
the  creditor  and  disable  him  from  suing. 
Bank  v.  Parsons,  45  W.  Va.  688,  32  S.  E. 
271.  Concede  that  payment  of  interest  in 
advance  with  promise  to  extend  for  a  fixed 
time  will  discharge  a  surety,  where  the 
<Tedltor  is  an  individual.  Parsons  v.  Har- 
rold,  46  W.  Va.  122,  32  S.  B.  1002.  So  it 
would  where  the  creditor  Is  a  bank,  If  the 
promise  of  extension  is  made  by  the  directors. 
But  to  tie  the  hands  of  a  bank  and  prevent 
it  from  suing,  the  act  of  extension  must  be  a 
valid  act,  one  binding  it,  else  its  power  to 
sue  is  not  affected,  and  the  surety  can  notify 
It  to  sue,  or  himself  sue.  Extension  "will 
not  release  sureties  unless  the  bank  had  en- 
tered into  an  agreement  whereby  it  bound 


Itself  .legally  to  grant  such  indulgence." 
Bank  v.  Evans  &  Dorsey,  9  W.  Va.  374.  All 
agree  that  it  must  be  a  valid,  binding  act  of 
extension  to  tie  the  hands  of  the  bank.  Cas- 
ton  V.  Dunlap,  23  Am.  Dec.  194.  Here  we 
have  the  same  question  discussed  in  the  first 
opinion.  Had  tiie  cashier  power  to  make  a 
promise  to  extend  time  and  prevent  suit 
by  the  bank  or  Smith's  estate?  Now,  all 
would  say  that  the  law  given  in  5  Cyc.  475 
is  sound,  that  a  cashier  has  no  authority  ''to 
release  the  maker  of  a  note,  or  a  party  or 
surety  thereon."  Yet  it  is  claimed  that 
he  may,  by  extending  time,  indirectly  do 
what  he  cannot  directly  do— release  a  surety. 
What  more  vital  act  is  to  be  done  by  a 
bank  than  making  loans  or  renewing  them? 
The  universal  usage  Is  that  the  directory 
in  assembled  meeting  does  this.  We  know 
this  by  judicial  cognizance,  and  the  evi- 
dence shows  that  such  was  the  rule  with 
this  bank,  none  but  the  directors  having 
this  power.  Our  Code  of  1899,  c.  53,  §  49, 
says  that  the  directors  of  a  corporation  "shall 
have  power  to  do,  or  cause  to  be  done,  all 
things  that  are  proper  to  be  done  by  the  cor- 
poration." And  chapter  54,  S  79,  provides, 
as  to  banks,  that  the  directors  "shall  admin- 
ister the  affairs  of  the  company."  Surely 
the  making  and  renewal  of  loans  are  acts  of 
gravity,  deeply  concerning  a  bank,  not  with- 
in the  ordinary  powers  of  a  cashier  under 
the  usual  course  of  business,  proper  to  be 
done  only  by  the  directory,  and  committed  to 
it  by  those  statutes,  properly  construed.  Is 
not  the  extension  of  time  for  a  future  period, 
like  the  expired  period,  another  loan  or  a 
renewal?  The  cashier  not  merely  loans,  but 
by  the  loan  releases  an  Indorser.  Morse  on 
Banks,  §  117,  says:  "Thus  the  making  of 
discounts  is  an  inalienable  function  of  the 
directors.  They  cannot  part  with  it,  or  in- 
vest any  officer  or  officers  with  it  It  vests 
with  them  alone  and  exclusively.  It  is  a 
power  of  that  degree  of  vital  Importance  that 
it  cannot  be  taken  out  of  the  policy  of  the 
.  genera]  principle  that  powers  of  a  public  na- 
ture, given  by  the  Legislature,  cannot  be  dele- 
gated. The  Legislature  Imposes  upon  the 
board  the  duty  of  taking  charge  of  all  those 
matters  of  business  upon  the  wise  and  skill- 
ful conduct  of  which  the  property  of  the  In- 
stitution and  the  safety  of  persons  dealing 
with  it  depend.  This  duty  they  cannot  shift 
in  whole  or  part  upon  others,  and  it  covers 
no  department  of  banking  more  unquestion- 
ably than  the  making  of  loans  and  dis- 
counts." Abundant  authority  supports  the 
statement  of  the  first  opinion — that  a  cashier 
cannot  release  a  surety  or  liability,  or  make 
any  admission  releasing  any  party  to  a  debt, 
but  only  the  directors  can  do  so,  if  they  can 
— in  addition  to  authority  there  cited.  Gray 
V.  Farmers'  Bank,  81  Md.  631,  32  Atl.  518, 
is  apt  in  this  case.  It  holds  that  a  cashier 
has  no  power  to  accept  a  new  note  so  as  to 
discharge  a  surety  on  the  first  note.  Money 
was  paid  in,  and  it  was  claimed  that  it  was 
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advance  interest  It  was  held  that  "If  the 
entry  on  the  books  of  the  bank  were  to  be 
construed  as  payment  of  Interest  in  advance, 
and  an  agreement  to  extend  the  .time,  so  as 
to  discharge  the  surety,  then  the  cashier  had 
no  authority  to  make  such  contract  or  en- 
try.'* it  was  held  that  the  money  should 
only  be  applied  pro  tanto  on  the  note.  In 
our  case  the  cashier  entered  on  the  note: 
"May  3rd,  189a  Discount  paid  for  four 
months,  $34.15,  to  Sept  3,  1898.  Pd.  by  R. 
T.  Wetzel,  which  is  applied  as  a  credit  on 
within  note."  Some  evidence  goes  to  show 
that  the  cashier  began  the  indorsement,  and, 
before  completing  it,  remarked  that  he  had 
no  authority  to  extend  time,  and  added  the 
words  of  credit  It  is  claimed  that  he  later 
added  the  words  of  mere  credit  Say  so. 
Say  that  he  received  the  money  as  discount 
and  promised  to  extend  time,  which  he  de- 
nies. Under  that  Maryland  case,  and  a  vol- 
ume of  law,  that  entry,  that  promise,  go  for 
naught,  do  not  bind  the  bank.  We  are  cited 
6  Cyc.  473,  for  the  words  that  a  cashier  may 
"extend  time  for  paying  a  note."  It  Is  in- 
consistent with  the  passage  quoted  above 
from  5  Cyc.  475.  Only  one  case  is  cited  and 
it  is  relied  on  as  pointed  authority.  Wake- 
field Bank  v.  Truesdell,  55  Barb.  602.  It  is 
counter  to  a  river  of  authority,  and  wholly 
unsatisfactory  in  Itself.  The  real  point  of 
the  case  was  whether  the  payment  was  in- 
tended to  extend  time.  The  opinion  Is  short 
As  to  the  authority  of  the  cashier  to  extend 
time,  the  case  gives  no  consideration,  but  in 
a  few  closing  lines  simply  asserts  the  power, 
giving  not  a  syllable  of  authority.  Moreov- 
er, it  comes  from  a  court  not  of  high  author- 
ity, the  Supreme  Court  of  New  York,  it  not 
being  the  highest  court  of  that  state.  The 
Court  of  Appeals  is. 

It  is  claimed  that  the  bank  ratified  the  act 
of  the  cashier.  Of  this  there  is  no  evidence. 
The  bankbooks  show  that  the  $34.15  was  en- 
tered on  them  as  a  partial  payment,  not  as 
advance  interest  Protest  was  made,  and 
notice  given  of  it  No  one  but  the  directors 
could  ratify.  They  did  not  They  would 
have  to  do  so  by  resolution.  They  act  col- 
lectively. There  is  no  evidence  they  knew  of 
the  alleged  extension.  Ratification  only  oc- 
curs where  there  is  knowledge.  The  ground 
on  which  ratification  is  mostly  rested  is  the 
retention  of  the  $34.15.  Now,  the  open  bank- 
books showed  it  to  be  a  partial  payment,  if 
the  directors  inspected  them.  So  did  the 
back  of  the  note.  We  are  cited  to  our  case 
of  Third  National  Bank  v.  Laboringman's 
Co.  (W.  Va.  Dec.  1904)  49  S.  B.  544.  That 
case  Is  no  authority  in  this  case.  There  the 
president  of  a  corporation  made  its  note  pay- 
able to  him,  and  he  negotiated  it  to  a  bank 
and  had  its  proceeds  credited  in  the  bank  to 
his  company,  which  used  the  money.  The 
company  did  not  know  of  the  making  of  the 
note,  but  used  the  money.  It  denied  its  lia- 
bility on  the  note.  As  it  got  the  benefit  of 
the  money,  and  did   not   return   it  to  the 


bank  discounting  the  note,  that  was  held  to 
ratify  the  note  and  bind  the  corporation. 
There  the  note  was  denied.  The  corporation 
could  not  keep  the  money  and  be  free  of  the 
note.  In  the  present  case  the  note  is  unques- 
tioned— the  debt  conceded — and,  this  being 
so,  the  bank  could  lawfully  retain  the  $34.15 
as  part  payment,  and,  having  authority  to  re- 
tain the  money,  its  act  did  not  ratify  the 
unwarranted  act  of  the  cashier,  but  was  jus- 
tified by  its  note,  as  held  in  the  case  dted 
above  from  81  Md.  and  32  AtL 

We  therefore  adhere  to  the  Judgment  made 
on  the  first  hearing. 


(57  W.  Va.  641) 
CHESAPEAKE  &  O.  RY.  CO.  v.  DEEPWA- 
TER  RY.  CO.  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  25,  1905.) 

EMINENT  DOMAIN  —  RAILROADS  —  CONFLICTING 
LOCATIONS  —  SURVEY  —  EFFECl>— SUFFICIENCY 
—ADOPTION  —  PROOF— RAILROADS  —  ACTS  OF 
DIRECTORS— stockholders'  MEETING — FILING 
PAPERS  WITH  SECRETABY  OF  STATE— EXTEN- 
SION OF  ROAD — EVIDENCE— BOOKS  AND  PA- 
PERS—COMPENSATION— IMPROVEMENTS  —  RE- 
VERSAL—RESTORATION   OF   POSSESSION. 

1.  Land  covered  by  a  location  for  the  purposes 
of  its  road,  made  by  a  railroad  company,  and 
acquired  by  it  by  purchase  from  the  landowner, 
may  be  taken,  under  the  power  of  eminent  do- 
main, by  another  railroad  company  which  ha^i 
made  an  earlier  location  of  its  road  on  the 
same  land,  but  the  company  owning  the  land  by 
porchase  may  defeat  the  condemnation  proceed- 
ing by  showing  that  its  location  upon  the  same 
was  first  made. 

2.  As  between  rival  railroad  companies  claim- 
ing the  same  location,  priority  of  location  in 
point  of  time  gives  superiority  of  right  to  the 
use  of  the  land,  covered  by  the  location,  for 
railroad  purposes. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Railroads,  §S  127-128.] 

3.  Location  of  a  railroad,  within  the  legal 
definition  of  the  terms,  is  a  proceeding  in  the 
exercise  of  the  power  of  eminent  domain, 
amounting  to  an  appropriation  of  the  particular 
place  selected  for  the  site  of  the  road,  as 
against  all  persons  except  the  owner  of  the  land, 
and  a  person  who  may  have  perfected  a  prior 
location  thereon;  and,  as  to  the  landowner,  it 
gives  a  right  to  acquire  his  title  by  purchase,  or 
the  further  exercise  of  the  power  of  eminent 
domain,  paramount  to  that  of  a  company  claim- 
ing under  a  subsequent  location. 

[Ed.  Note. — For  cases  in  point,  see  voL  18^ 
Cent.  Dig.  Eminent  Domain,  §§  161-163.] 

4.  Neither  the  filing  of  a  map  and  profile  of 
the  proposed  road,  nor  the  commencement  of 
condemnation  proceedings,  is  an  essential  step 
in  making  such  location. '  Both  may  be  deferred 
until  after  the  location  is  perfected. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Raiboads,  §  121.] 

5.  A  mere  survey  made  by  the  engineers  of  a 
company,  not  adopted  or  determined  upon  by 
the  corporation  itself,  by  an  act  of  its  board  of 
directors,  as  the  location  of  its  road,  is  not  an 
appropriation  or  location,  giving  priority  of 
right  as  against  third  persons. 

6.  A  survey  staked  out  upon  the  ground,  as  a 
center  line,  a  preliminary  line,  or  an  actual  lo- 
cation, whether  delineated  on  paper  or  not,  if 
adopted  by  the  corporation  as  aiforesaid,  is  a 
sufficient  location. 
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7.  A  location,  as  between  rival  companies, 
need  not  be  exact  as  to  the  width  of  the  right 
of  way  claimed  or  other  matters  of  mere  detaiL 
If  the  site  intended  to  be  held  is  substantially 
shown,  the  location  is  sufficient. 

8.  A  survey  made  by  promoters  of  a  railroad 
corporation,  for  its  purposes,  before  the  company 
is  incorporated,  or  by  an  existing  railroad  com- 
pany, for  an  extension  of  its  road,  before  filing, 
in  the  office  of  the  Secretary  of  State,  a  certin- 
cate  of  extension,  as  required  by  section  53  of 
chapter  54  of  the  Code  of  1899,  may  be  adopted 
as  a  location  after  incorporation  or  the  filing 
of  the  certificate,  as  the  case  may  be. 

9.  If,  acting  in  good  faith  and  diligently  pros- 
ecuting the  enterprise,  it  professes  to  have  un- 
dertaken the  constructicMi  of  its  road,  a  railroad 
corporation  may  seize  and  hold,  as  asainst  a 
rival  company,  by  location  thereon,  land  on  any 
part  of  its  proposed  route,  without  haying  made 
a  survey  of  its  entire  road. 

10.  Though  not  the  only  mode  of  adopting  a 
survey,  so  as  to  make  it  a  location,  the  filing  of 
a  map  of  it. in  the  office  of  the  Secretary  of  State 
by  order  of  the  board  of  directors  of  the  com- 
pany is  prima  facie  proof  of  audi  adoption. 

11.  The  mere  filing  of  such  plat  in  such  office, 
without  proof  that  it  was  authorized  by  the 
corporation,  is  not  evidence  of  an  adoption  of 
the  survey  shown  by  it. 

12.  A  location  can  be  made  only  b^  act  of  the 
corporation  through  its  board  of  directors,  but 
acts  done  by  agents,  under  the  orders  of  the 
board  of  directors,  for  the  purpose  of  claiming 
and  holding  a  location  designated  by  the  board 
as  such,  are  evidence  of  intent  on  the  part  <Mf 
the  board  of  directors  to  claim  and  hold  such 
location. 

13.  To  aid  in  ascertaining  the  true  meaning 
and  purpose  of  a  resolution  passed  by  the  board 
of  directors  of  a  corporation,  the  terms  of  which 
are  not  certain  and  definite,  resort  may  be  had 
to  the  circumstances  under  which  it  was  passed, 
the  situation  of  the  company,  the  object  of  the 
resolution  and  the  meeting  at  •which  it  was 
passed,  and  the  contemporaneous  and  subse- 
quent conduct  of  the  corporate  authorities  in 
respect  to  it,  and  parol  evidence  is  admissible 
in  applying  descriptive  terms  used  to  the  sub- 
ject-matter. 

14.  A  railroad  company,  having  caused  to  be 
surveyed  a  portion  of  the  route  of  a  contem- 
plated extension,  the  right  to  make  which  had 
not  been  obtained  by  compliance  with  the  statu- 
tory regulations,  and  perceiving  the  intention 
of  a  rival  company  to  seize  part  of  the  location 
so  surveyed,  hastily  held  a  meeting  of  the  stock- 
holders, at  which  maps  of  the  sur\'eys,  not  as 
yet  filed  as  required  by  law,  were  produced  and 
examined,  and  which,  after  an  examination  of 
the  maps,  passed  a  resolution  authorizing  the 
extension,  directing  it  "to  be  located  on  the 
most  practical  route  as  shown  on  the  maps  and 
profiles  filed  as  required  by  law,"  and  ordering 
certain  persons  **to  make  the  necessary  filings 


aB  required  by  law  as  fast  as  the  same  may  be 

On  the  same  day, 
afterwards,  the  directors  held  a  meeting,  and. 


prepared." 


the  same  day,  and  immediately 


with  the  said  resolution  of  the  stockholders  and 
the  maps  before  them,  passed  a  resolution,  au- 
thorizing and  directing  the  chief  engineer  of  the 
company  '*to  carry  out  the  surveys  and  exten- 
sions of  same  as  authorized  by  the  stockholders 
in  their  meeting  of  this  date,  and  to  do  all 
things  further  that  may  be  necessary  for  carry- 
ing out  said  resolution,^'  and  directing  filings  to 
be  made  "as  fast  as  the  same  may  be  prepared." 
At  the  earliest  possible  moment  after  the  ad- 
journment of  the  meeting  of  the  directors,  and 
on  the  same  day,  the  resolution  of  extension, 
and  the  maps  as  lar  as  made,  were  filed  in  the 
office  of  the  Secretary  of  State.  Held,  that  the 
references  in  the  resolutions  to  maps  included 
those  already  made,  and  that  the  act  of  order- 
ing them  filed  is  prima  facie  proof  of  adoption 
of  the  surveys  shown  on  them. 


15.  Books  and  records  of  a  private  corporation 
are  not  admissible  evidence  in  its  favor,  in  a 
controversy  between  it  and  a  stranger  respecting 
title  to  property  or  other  right  directly  in  issue 
between  them,  to  prove  that  the  acts  therein  re- 
cited were  performed  at  the  time  and  in  the 
manner  therein  stated,  except  as  memoranda  in 
connection  with  the  oral  evidence  of  witnesses 
who  testify  from  tiieir  personal  knowledge  as 
to  such  transactions. 

16.  After  proof  in  such  case,  by  competent  evi- 
dence, that  certain  corporate  acts  were  perform- 
ed and  written  memorials  thereof  made  in  the 
form  of  resolutions  or  otherwise,  the  books  and 
records  of  the  corporation  are  admissible  to 
identify  and  prove  the  character  and  terms  of 
such  instruments. 

17.  A  claim  of  priority  or  location  by  one  rail- 
road company  against  another,  set  up  In  a  con- 
demnation proceeding,  is  the  assertion  of  a 
right  against  a  stranger  to  such  corporation,  and 
the  records  of  the  respective  litigating  cori>ora- 
tions  are  not  evidence  in  tiieir  favor,  except  to 
the  extent  and  for  the  purposes  above  stated. 

18.  A  railroad  company  is  not  entitled  to  com- 
pensation for  improvements  made  by  it  on  prop- 
erty upon  which  it  has  entered,  pending  its  pro- 
ceeding to  condemn  the  same,  upon  the  reversal 
of  the  final  judgment  in  its  favor,  subsequently 
obtained  in  the  action,  and  an  adju^cation 
against  its  right  to  condemn  the  land. 

19.  In  such  case,  upon  reversing  the  judgment 
and  ascertaining  that  the  action  cannot  be  main- 
tained, the  appellate  court  will  order  restitution 
to  the  landowner  of  the  possession  of  the  prem- 
ises, and  remand  the  case,  with  leave  to  the 
plaintiff  in  error  to  sue  out  a  writ  of  possession, 
and  a  direction  to  dismiss  the  action  with  costs, 
after  the  effectuation  of  such  restitution. 

20.  Quaere :  When  one  internal  improvement 
company  has  been  erroneously  adjudged  to  have 
the  right  to  condemn  and  take  land  l^longing  to 
another  such  company,  may  the  plaintiff  be 
stayed  from  taking  possession  thereof  by  an  or- 
der of  supersedeas  or  other  process? 

Brannon,  P.,  dissenting  in  part; 

(Syllabus  by  the  Court.) 

Brrop  ftx)m  Circuit  Court,  Raleigh  County. 

Action  by  the  Chesapeake  &  Ohio  Rail- 
way Company  against  John  L.  Trail  and  oth- 
ers. Judgment  for  plaintiff,  and  the  Deep- 
water  Railway  Company  brings  error.  Re- 
versed. 

A.  N.  Campbell  and  Brown,  Jackson  & 
Knight,  for  plaintiff  In  error.  Simms  &  En- 
slow  and  W.  P.  Hubbard,  for  defendant  in 
error. 

POFFENBARGER,  J.  Although,  in  form, 
a  proceeding  by  one  railroad  company  to 
condemn,  for  its  roadbed,  a  strip  of  land 
owned  by  another  railroad  company,  which 
purchased  said  land  for  its  roadbed,  this 
case  is  in  reality  a  controversy  between  said 
railroad  companies  over  the  question  of  priv- 
ity of  right  to  appropriate  tbe  strip  of  land 
in  question,  and  calls  for  the  settlement  of 
principles  governing  the  rights  of  rival  com- 
panies contending  for  the  same  location  for 
their  respective  roads. 

The  conflict  is  between  a  branch  line  of 
the  Chesapeake  &  Ohio  Railroad,  called  the 
''Piney  Creek  Extension,"  commencing  at 
Prince  Station  on  the  main  line,  and  on 
New  river,  and  running  for  several  miles  up 
Piney  creek  and  its  branches,  and  thence 
across  the  divide  to  the  waters  of  the  Guyan- 
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dotte  rlTer,  and  an  extension  of  the  Deep- 
water  Railway,  commencing  at  Glen  Jean 
on  Loup  creek,  another  branch  of  the  New 
river,  and  not  far  from  Piney  creek,  and 
running  across  the  divide  to  the  waters  of 
the  Guyandotte  river,  and  thence  across  the 
mountains  to  the  Bluestone  river.  The  point 
of  conflict  is  a  place  called  Jenny's  Gap,  on 
the  ridge  between  the  waters  of  New  river 
tributaries  and  those  of  Guyandotte  river 
branches.  There  is  space  for  two  locations 
through  this  gap,  but  the  one  in  question  is 
preferable  to  the  other. 

The  main  line  of  the  Chesapeake  &  Ohio 
Railway  Company  from  Richmond,  Va.,  to 
the  Ohio  river,  was  completed  in  the  year 
1873,  and,  since  that  time,  branch  lines,  as 
feeders  to  it,  running  up  many  of  the  tributa- 
ries of  the  Kanawha  and  New  rivers  into 
the  rich  coal  and  timber  regions  of  that 
section  of  the  state,  have  been  built  Few, 
if  any,  of  these  branch  or  lateral  roads  ex- 
ceed 50  miles  in  length,  and  most,  if  not 
all,  of  them  have  been  constructed  and  op- 
erated under  the  original  articles  of  incor- 
poration, by  authority  conferred  by  section 
60  of  chapter  54  of  the  Code  of  1899,  which 
provides  that  "Any  railroad  company  or- 
ganized under  this  chapter,  m'ay  build  and 
construct  lateral  and  branch  roads,  or  tram- 
ways, and  of  any  gauge  whatever,  not  ex- 
ceeding fifty  miles  in  length,"  etc.  In  the 
exercise  of  the  privilege  conferred  by  this 
statute,  the  Piney  branch  of  the  road  was 
surveyed  in  the  years  1898  and  1899,  and 
in  the  following  year  about  1^  miles  of  it, 
reaching  a  place  called  Raleigh  Station,  about 
three  miles  from  Raleigh  Court  House,  was 
completed.  From  this  point  the  survey  of 
1899  followed  Piney  creek  in  a  southwest- 
erly direction  to  the  mouth  of  Soak  creek, 
then  this  branch  of  it  in  the  same  direction 
for  a  short  distance,  and  then  crossed  a  divid- 
ing ridge  to  the  Winding  Gulf,  a  tributary  of 
the  Guyandotte  river,  which  it  followed  to 
its  mouth,  and  then  the  Guyandotte,  in  the 
same  general  direction,  almost,  or  quite,  to 
Pinevllle.  Afterwards,  but  in  the  same  year, 
another  survey,  preliminary  in  character,  of 
part  of  this  route,  was  run  on  a  different 
location.  Instead  of  crossing  the  divide  from 
Soak  creek  to  Winding  Gulf,  it  followed  Soak 
creek  to  its  head  In  a  more  westerly  direc- 
tion, and  crossed  the  dividing  ridge  to  Slab 
Fork  of  Guyandotte,  and  followed  it  in  a 
southwesterly  direction  for  some  distance, 
and  then  in  a  southerly  direction  until  it 
connected  with  the  first  line  at  the  Guyan- 
dotte. "nils  last  line  was  much  nearer  to 
Jenny's  Gap  than  the  first  one.  The  Slab 
Fork  survey  seems  to  have  been  merely 
preliminary,  without  projection  of  location 
or  recordation  of  plat,  but  the  Winding  Gulf 
location  was  projected,  and  that  part  of  it 
which  crosses  the  divide  from  Soak  creek 
to  Winding  Gulf,  a  distance  of  about  four 
miles,  was  actually  located;  that  is,  the  pro- 
posed right  of  way  was  staked  off  on  the 


ground  as  well  as  delineated  on  a  map.  The 
map  of  this  projected  Winding  Gulf  location 
was  filed  in  the  office  of  the  Secretary  of 
State. 

The  original  certificate  of  Incorporation  of 
the  Deep  water  Railway  Company,  bearing 
date  January  28,  1898,  calls  for  a  route  from 
Deepwater,  on  the  Kanawha  river,  up  Lower 
Loup  creek,  thence  across  the  divide  and 
down  White  Oak  creek  to  its  mouth  on  Dun- 
loup  creek  at  or  near  the  village  of  Glen 
Jean.  Early  in  the  year  1902,  conceiving 
the  idea  of  an  extensipn  of  this  line  in  a 
southerly  direction  through  the  coal  fields  of 
West  Virginia  and  thence  to  the  seaboard, 
preliminary  surveys  for  such  extension  were 
ordered.  The  engineer  first  commenced  at 
Glen  Jean,  and  crossed  the  divide  to  Piney 
creek,  which  he  followed  to  its  source  in 
the  Flat  Top  Mountain,  and  then  crossed  the 
mountain  to  the  waters  of  Camp  creek,  which 
he  followed  to  Bluestone  river.  About  the 
1st  of  April,  1902,  he  was  ordered  to  make 
another  survey  by  a  different  route  farther 
west,  through  Jenny's  Gap  and  Clark's  Gap, 
In  order  to  reach  better  cOal  territory.  The 
route  first  examined  was  east  of  the  Chesa- 
peake &  Ohio  Winding  Gulf  route.  The  oth- 
er Is  west  of  it  Instead  of  going  back  to 
Glen  Jean  and  making  the  examination  of 
this  last  route  from  that  point,  the  engineer 
commenced  at  Clark's  Gap,  near  the  southern 
end  of  the  route,  on  the  30th  day  of  July, 
and  ran  about  a  mile  toward  the  Bluestone 
river  down  Widemouth  creek.  Then  going 
back  to  Clark's  Gap  he  started  north,  down 
Barker's  creek,  to  the  Guyandotte  river, 
thence  up  the  Guyandotte  river  to  the  mouth 
of  Slab  Fork,  thence  up  Slab  Fork  to  the 
mouth  of  Low  Gap  Branch  toward  Jenny's 
Gap.  At  a  point  about  seven  miles  from 
Jenny's  Gap  he  stopped,  and  went  up  into 
tlie  gap  and  ran  his  preliminary  line  back  to 
where  he  had  left  off.  This  connection  was 
made  on  the  30th  day  of  August.  On  the 
same  day  a  party  of  surveyors  of  the  Ches- 
apeake &  Ohio  Railway  Company  made  their 
appearance  in  Jenny's  Gap,  but  the  Deep- 
water  Railway  party  projected  their  location 
through  the  gap,  and  on  the  1st  and  2d  days 
of  September  the  latter  staked  off  their  line 
through  it.  At  that  time  the  north  end  of 
the  line,  namely,  the  part  between  Jenny's 
Gap  and  Glen  Jean,  had  not  been  surveyed 
at  all;  nor,  at  the  time,  had  the  Deepwater 
Railway  Company  ordered,  or  agreed  to 
make,  an  extension  of  Its  road  beyond  either 
of  the  termini  fixed  by  its  articles  of  incor- 
poration. By  section  53  of  chapter  54  of 
the  Code  of  1899  a  railroad  company,  with 
the  consent  of  the  stockholders,  owning  a 
majority  of  the  stock,  present  at  any  gen- 
eral or  special  meeting,  may  so  extend  its 
road,  subject  to  the  proviso  'that  such  in- 
corporation before  commencing  any  such  ex- 
tension in  this  state,  shall  file  in  the  office 
of  the  Secretary  of  State,  a  certificate  stating 
the  point  at  or  near  which  such  extension 
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in  this  state  shall  commence  and  terminate." 
Upon  discovering  the  purpose  of  the  Chesa- 
peake &  Ohio  Company  to  occupy  Jenny's 
Gap,  the  Deepwater  Company  hurriedly  call- 
ed and  held  a  stockholders'  meeting,  which 
adopted  a  resolution  of  extension  on  the  2d 
day  of  September,  1902,  while  the  work  of 
staking  off  its  location  through  the  gap  was 
in  progress.  On  the  same  day  a  meeting 
of  the  directors  was  held,  at  which  the  fol- 
lowing resolution  was  adopted:  **0n  motion, 
Wm.  N.  Page,  chief  engineer  and  attorney  in 
fact  for  the  Deepwater  Railway  Company, 
is  authorized  and  directed  to  carry  out  the 
surveys  and  extensions  of  same  as  authoris- 
ed by  the  stockholders  in  their  meeting  of 
this  date,  and  to  do  all  things  further  that 
may  be  necessary  for  carrying  out  said  reso- 
lution. On  motion,  C.  P.  Howard  and  M. 
Curtis,  or  either  of  them,  were  directed  to 
make  the  necessary  filings,  as  required  by 
law,  as  fast  as  the  same  may  be  prepared." 
A  certified  copy  of  the  stockholders'  resolu- 
tion of  extension  and  maps  of  the  projected 
location  through  Jenny's  Gap,  down  Low  Gap 
Branch,  Slab  Fork,  and  Guyandotte  river 
to  the  mouth  of  Barker  creek,  and  thence  up 
that  creek  to  within  a  few  miles  of  the 
Wyoming  and  Mercer  county  line,  except  a 
space  of  six  or  seven  miles  immediately 
south  of  the  gap,  were  on  said  2d  day  of 
September,  1902,  filed  in  the  office  of  the 
Secretary  of  State.  The  map  of  its  actual 
staked  location  through  Jenny's  Gap,  about 
6,000  feet  in  length,  was  filed  in  said  office 
on  the  8th  day  of  September,  1902.  On  the 
same  day  a  map  of  the  projected  location 
over  the  space  Just  south  of  Jenny's  Gap  was 
filed,  and  a  map  of  the  residue  of  that  space 
was  filed  on  Septembelr  11th.  These  maps 
were  filed  in  the  proper  county  court  clerk's 
offices  on  the  same  or  about  the  same  dates 
as  those  on  which  they  were  filed  in  the 
office  of  the  Secretary  of  State.  Prom  the 
date  of  contact  with  the  Chesapeake  &  Ohio 
engineers,  the  Deepwater  Railway  engineers 
and  officials  pressed  the  work  of  location 
of  their  entire  line,  and  completed  the  same 
February  27,  1903,  filing  the  maps  as  fast 
as  the  data  for  them  could  be  prociired  and 
they  could  be  prepared  from  it 

When  the  Chesapeake  &  Ohio  engineers 
were  met  in  Jenny's  Gap,  they  were  prose- 
cuting a  survey  which  they  had  commenced 
at  Balelgh  Station  on  July  7,  1902,  and  car- 
ried to  within  six  or  seven  miles  of  the  gap, 
and  then  gone  to  the  summit  to  run  back 
and  make  connection,  as  is  usual  in  locating  { 
a  road  to  the  summit  of  a  ridge  or  hill,  j 
They  afterwards  completed  their  preliminary 
survey  through  the  gap  and  down  Low  Gap 
Branch  to  Slab  Fork,  and  connected  it  with 
their  old  survey  made  in  1889,  and  a  map  of 
their  projected  location  by  this  route  was 
completed  and  filed  in  the  Secretary  of  State's 
office  September  11,  1902.  On  the  same  day 
they  filed  a  map  of  the  old  1899  survey  down 
Slab   Fork  from   the   mouth   of  Low   Gap 


Branch  to  the  Guyandotte  river,  where  the 
new  route  tied  on  to  the  old  Winding  Gulf 
survey,  a  map  of  which  had  been  filed  in 
1899.  Whether,  on  the  date  of  the  filing  of 
the  maps  of  the  new  route,  it  had  been 
adopted  by  any  corporate  action  is  a  ques- 
tion much  debated,  and  a  statement  of  the 
facts  bearing  upon  it  will  be  given  in  con- 
nection with  the  discussion  when  reached. 
The  Chesapeake  &  Ohio  Company,  after  fil- 
ing these  maps,  went  on  and  maae  actual 
location  of  its  new  route,  completing  the 
same  about  November  1, 190;:^  In  the  month 
of  October,  1902^  the  Chesapeake  &  Ohio 
Company  caused  a  second  survey  through 
Jenny's  Gap  to  be  made  so  as  not  to  conflict 
with  the  Deepwater  Company  location,  and 
it  was  ascertained  by  this  survey  that  such 
other  route  was  practicable,  though  less  de- 
sirable than  the  one  first  selected.  However, 
this  second  survey  was  actually  located, 
staked  off  on  the  ground,  but  whether  a 
map  of  it  was  ever  filed  seems  not  to  appear 
from  the  record. 

On  the  2d  day  of  October,  1902,  the  Deep- 
water  Company  acquired,  by  deeds  from 
John  L.  Trail  and  wife  and  Isaac  N.  Cook 
and  wife,  the  fee-simple  title  to  the  land  in 
Jenny's  Gap  on  which  its  location  was  made, 
and  about  the  80th  of  December,  1902,  it 
commenced  Its  work  of  construction  on  the 
disputed  strip  of  land,  and  prosecuted  the 
same  at  a  cost  of  about  $8^500,  until  some 
time  in  June,  1908,  when  the  trial  court 
decided  In  this  case  that  the  Chesapeake  & 
Ohio  Company  had  paramount  right  of  ap- 
propriation. Early  in  January,  1908,  the 
Chesapeake  &  Ohio  Company  caused  to  be 
served  upon  the  Deepwater  Company,  Trail, 
and  Cook  notices  of  its  intention  to  apply 
in  the  circuit  court  of  Raleigh  county  for 
the  appointment  of  commissioners  to  ascer- 
tain compensation  to  them  for  the  lands 
proposed  to  be  taken,  including  parts  of  the 
Deepwater  Company  location  and  purchase. 
Upon  the  pleadings  and  evidence  adduced, 
the  court  decided,  as  already  stated,  that  the 
applicant  had  prior  nght,  and  was  entitled 
to  take  the  lands  It  sought  to  condemn  on 
payment  of  Just  compensation,  the  parties 
having  waived  a  trial  by  Jury  as  to  that 
question.  Stich  proceedings  were  afterwards 
had  that  the  compensation  was  fixed  by  a 
Jury  at  $11,538,  and  the  court  overruled  a 
motion  by  the  defendant  company  to  set 
aside  the  verdict.  To  the  two  Judgments 
aforesaid,  the  one  of  June  8,  1908,  giving 
priority  of  right  to  the  applicant,  and  the 
one  awarding  compensation,  the  Deepwater 
Company  has  obtained  a  writ  of  error. 

The  first  question,  whether  the  applicant 
has  the  superior  right,  as  against  the  Deep- 
water  Railway  Company,  to  the  location  in 
question,  is  separate  and  distinct  from  the 
right  claimed  to  take  the  lands  in  controver- 
sy for  tne  purpose  of  its  road.  The  determi- 
nation of  that  question  against  the  applicant 
would  end  the  whole  controversy,  for,  if  the 
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I>eepwater  Company's  right  to  appropriate 
tLe  land  for  the  purpose  of  its  road  Is  prior 
and  paramount  to  that  of  the  Chesapeake  & 
Ohio  Company,  tne  latter  company  cannot 
condemn  the  land  at  all,  and  the  matter  of 
compensation  does  not  enter  into  the  case. 
As  to  what  constitutes  a  location  or  priority 
of  location  between  rival  railroad  companies, 
there  has  been  no  decision  by  this  court. 
Some  observations  on  that  subject  were 
made,  in  both  of  what  may  be  termed  the 
majority  and  minority  opinions  delivered  in 
the  case  of  the  Kanawha,  etc.,  Co.  v.  Glen 
Jean,  etc.,  Co.,  45  TV.  Va.  119,  30  S.  E.  86, 
but  the  court  held  that,  before  the  plaintiff 
could  enjoin  the  rival  company,  it  must  es- 
tablish its  right  and  title  at  law,  and,  on 
that  ground,  the  injunction  was  dissolved 
and  the  bill  dismissed.  Point  b  of  the  syl- 
labus holds  that,  "as  between  rival  railroad 
companies,  priority  of  location  gives  priority 
of  title,  which  is  perfected  by  after  condem- 
nation,"  but  as  to  what  amounts  to  priority 
of  location  the  court  expressed  no  opinion. 
In  the  dissenting  opinion  it  is  suggested  that 
priority  of  right  is  with  the  party  who  first 
begins  condemnation  proceedings  for  the 
land.  Whether  that  position  is  sound  arises 
in  this  case;  for,  if  It  be  so,  the  Deepwater 
Railway  Company,  having  acquired  the  land 
by  a  deed,  in  consequence  of  which  no  con- 
demnation proceeding  is  necessary,  would 
clearly  have  a  better  right  to  the  location 
than  the  applicant  In  the  two  opinions, 
nearly  all  the  decisions  of  other  states  and  of 
the  federal  courts  on  this  subject  are  cited, 
and  to  some  extent  analyzed  and  applied. 
Judge  Brannon  very  properly  suggested  the 
necessity  and  propriety  of  examining  those 
decisions  in  the  light  of  the  statutes  under 
which  the  companies  contending  for  the 
disputed  locations  endeavored  to  obtain  them, 
for  the  courts  rendering  the  decisions  un- 
doubtedly kept  the  Judicial  eye  on  the  stat- 
utes governing  the  rights  of  the  parties.  All 
the  powers  vested  in  railroad  companies  to 
construct  and  operate  thelp  lines,  enter  up- 
on lands  and  make  surveys,  and  acquire 
their  rights  of  way  in  the  exercise  of  the 
power  of  eminent  domain,  are  of  statutory 
creation.  Until  recent  years  such  companies 
were  not  organized  under  general  laws,  and 
the  privileges  were  conferred  upon  tnem  by 
special  acts  of  the  Legislature,  designating 
their  routes,  and  empowering  them  to  con- 
struct and  operate  roads;  and  some  of  the 
decisions  referred  to  determine  the  ques- 
tion of  right  between  railroad  companies  so 
chartered  and  organized.  The  rights  and 
powers  of  the  contending  companies  in  this 
case  have  been  acquired  under  general  stat- 
utes governing  all  railroad  companies  of  the 
state. 

Both  sides  seem  to  rely  upon  the  filing 
of  maps  and  profiles  in  the  office  of  the  Sec- 
retary of  State  and  in  the  offices  of  the  clerks 
of  the  county  courts  as  an  important,  if  not 
decisive,  step  in  the  acquisition  of  a  location. 


When  it  was  apparent  that  there  would  be 
conflict  over  the  location  through  Jenny's 
Gap,  each  company  hastened  the  filing  of  its 
maps  and  profiles.  In  view  of  this,  and  of 
the  suggestion  that  priority  of  right  is  with 
him  who  first  institutes  condemnation  pro- 
ceedings, section  €5  of  chapter  54  of  the 
Code  of  1899  is  quoted,  and  attention  to  its 
terms  Invited.  It  says:  "Every  such  corpo- 
ration shall  within  a  reasonable  time  after 
its  railroad  Is  located,  cause  to  be  made  a 
map  and  profile  thereof,  with  the  names 
of  the  owners  of  the  lands  through  which 
it  runs,  and  of  the  noted  places  along  the 
same  stated  thereon,  and  file  the  same  in 
the  office  of  the  Secretary  of  State,  and  in  the 
offioe  of  the  clerk  of  the  county  court  of  each 
county  in  which  any  part  of  said  road  is  lo- 
cated." By  its  very  terms  the  statute  con- 
templates a  location,  an  adopted  location,  of 
the  railroad  before  the  filing  of  the  map  and 
profile.  This  being  true,  the  filing  of  the 
map  and  profile  cannot  be  considered  an  es- 
sential step  in  the  progress  of  location,  nor 
a  necessary  act  in  the  process  of  it  Such 
was  undoubtedly  the  conclusion  of  this  court 
in  Wheeling,  etc.,  Co.  v.  Camden,  etc.,  Co., 
35  W.  Va.  205,  13  S.  E.  369,  holding  that  the 
filing  of  a  map  and  profile  is  not  a  condi- 
tion precedent  to  the  prosecution  of  con- 
demnation proceedings.  Surely  a  location 
must  be  made  before  the  land  can  be  taken, 
unless  the  taking  Is  part  of  the  act  of  loca- 
tion; and  that  it  is  not  is  now  about  to  be 
determined.  Whether  the  filing  of  a  map  is 
an  evidential  fact  bearing  on  the  question 
of  diligence  In  following  up  and  securing 
a  right  of  location,  or  showing  an  intent  to 
choose  a  certain  location,  is  a  separate  and 
distinct  question,  to  be  discussed  later  on. 
As  to  the  relation  of  condemnation  pro- 
ceedings to  the  subject  of  location  of  route, 
the  statute,  under  the  rules  of  interpretation 
and  construction,  must  be  viewed,  read, 
and  applied  in  the  light  of  what  is  known 
to  be  the  universal  practice  in  the  location 
and  construction  of  railroads.  It  would  be 
a  most  violent  presumption  to  say  that  the 
Legislature  intended,  to  prescribe  and  enforce 
a  rule  of  law  compelling  a  departure  from  the 
known  practice.  According  to  it,  location  is 
a  mere  matter  of  selection  of  the  ground  upon 
which  the  company  desires  to  construct  its 
road,  and  is  effected  by  action  of  the  corpo- 
rate authorities  of  the  company,  based  upon 
what  are  known  among  railroad  people,  and 
especially  railroad  civil  engineers,  as  pre- 
liminary, projected,  and  actual  surveys  or 
locations,  of  which  the  first  is  a  mere  line 
with  angles,  marking  the  changes  of  direc- 
tion, which  forms  a  basis  from  which  to 
work  out  on  paper  a  diagram  of  the  right 
of  way,  turning  the  angles  into  curves. 
This  diagram  is  called  the  projected  loca- 
tion, and  from  it,  and  by  it,  the  right  of 
way  is  staked  out  on  the  ground  along  the 
course  of  the  preliminary  survey,  Just  as  the 
boundaries  of  a  ti'act  of  land  are  located  on 
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the  ground  by  the  deed  calling  for  courses, 
distances,  and  monuments.  All  this  must 
be  done  before  there  can  be  any  certainty 
IS  to  the  particular  ground  upon  which  the 
.-oad  Is  to  be  built-  After  It  Is  done,  and 
adopted  by  the  board  of  directors,  the  loca- 
tion Is  made,  and  1»  completed.  What  fol- 
lows Is  not  location,  but  construction.  Of 
course,  the  word  "location"  has  two  mean- 
ings. It  means  either  to  place  or  set  a 
thing  or  one's  self  in  a  particular  spot  or 
position,  or  to  designate  the  site  or  place 
of  a  thing.  The  former  may  Include  the  lat- 
ter, perhaps,  but  the  Legislature  certainly 
did  not  Intend  to  use  It  In  both  senses.  It 
would  be  absurd  to  say  that  the  railroad 
should  be  actually  placed — that  Is,  construct- 
ed— ^In  a  certain  place  in  order  to  be  located. 
That  is  not  the  sense  In  which  the  term  Is 
used  among  railroad  people,  or  among  the 
people  generally,  as  applied  to  railroad  build- 
ing. The  other  sense  and  meaning  Is  fully 
satisfied  without  acquisition  of  title  to  the 
land  or  actual  construction  of  the  road.  By 
surveying  and  staking  off  the  right  of  way 
adopted  as  aforesaid,  the  designation  is  com- 
plete, and  the  acquisition  of  a  title  to  the 
land  and  construction  of  the  road  thereon 
are  clearly  acts  In  the  nature  of  execution  of 
the  purpose  to  place  the  road  upon  the  ground 
designated  and  selected  for  it 

The  character  of  our  legislation  authorizing 
the  construction  of  railroads,  in  its  early 
stages,  with  the  modifications  thereof,  down 
to  the  present  time,  perfecting  It  or  formu- 
lating it  into  its  present  condition,  tends 
strongly  to  support  the  views  here  taken. 
Prior  to  the  act  of  March  11,  1837  (chapter 
118,  p.  101,  Acts  Ya.  1836^7),  the  rights 
and  powers  conferred  upoil  every  railroad 
company  were  found  in  the  special  act  cre- 
ating it  Upon  some,  greater  powers  were 
conferred  than  upon  others.  There  was  lack 
of  uniformity,  each  company  possessing  and 
exercising  its  own  special  powers.  The  act 
of  March  11,  1837,  was  passed  .for  the  pur- 
pose of  establishing  certain  general  regula- 
tions, to  apply  to  all  railroad  companies 
which  might  thereafter  be  chartered  by  the 
General  Assembly,  as  effectually  as  if  they 
were  expressly  re-enacted  in  the  act  creating 
the  company,  except  so  far  as  the  act  Itself 
might  not  otherwise  expressly  provide.  It 
may  well  be  assumed  that  these  general  regu- 
lations were  such  as,  up  to  that  time,  had 
been  usually  inserted  in  the  special  acts 
granting  charters  to  railroads.  That  act  con- 
ferred upon  railroad  companies  the  right  '*to 
enter  iQ}on  all  lands  and  tenements  through 
which  they  may  desire  to  conduct  their  rail- 
road, and  lay  out  the  same  according  to  their 
pleasure,  •  •  •  and  if  they  think  the  In- 
terest of  said  company  requires  it,  to  take 
possession  thereof  for  the  purpose  of  tne  com- 
pany," previously  to  the  Institution,  and  dur- 
ing the  pendency,  of  proceedings  for  ascer- 
taining the  damages  to  the  proprietor  for  the 
land  taken  for  the  uBe  of  the  company.    Sec- 


tion 9,  c.  118,  p.  104,  Acts  Va.  1830-37.  In 
such  case,  the  president  and  directors  were 
required  to  describe  by  certain  limits  the 
land  which  they  desired  to  occupy,  and 
were  given  the  right  to  purchase  it  or  any 
part  of  it  In  case  of  failure  to  agree  with 
the  owner,  condemnation  proceedings  were 
authorized,  but  section  13  (page  107)  of  that 
act  further  provided  that  "In  the  meantime, 
no  order  shall  be  made  and  no  injunction 
shall  be  awarded  by  any  court  or  judge,  to 
stay  the  proceedings  of  the  company  In  the 
prosecution  of  their  works,  unless  it  be  mani- 
fest that  they,  their  officers,  agents  or  serv- 
ants, are  transcending  the  authority  given 
them  by  this  act,  and  that  the  interposition 
by  the  court  is  necessary  to  prevent  injury 
that  cannot  be  adequately  compensated  in 
damages.'*  Under  these  provisions,  entry  up- 
on and  laying  off  of  the  land  desired  amount- 
ed to  a  complete  appropriation  of  the  same. 
That,  without  payment;  of  compensation,  evi- 
dently amounted  to  a  location,  for  it  gave 
the  company  the  right  to  take  possession 
immediately,  the  right  to  purchase,  the  right 
to  institute  condemnation  proceedings;  and 
gave  to  the  landowner  also  the  right  to  have 
commissioners  appointed,  and  his  compensa- 
tion ascertained,  in  case  of  failure  of  the 
company  for  an  unreasonable  time  to  apply 
for  the  appointment  of  commissioners,  and 
made  the  compensation  a  lien  upon  the  land 
taken.  The  Code  of  1849  {chapter  56,  fi  4) 
provided  that:  "Any  company  incorporated 
for  a  work  of  internal  Improvement  may, 
by  its  officers,  agents  or  servants,  enter  up- 
on any  lands  for  the  purpose  of  examining 
the  same  and  surveying  and  laying  out  such 
as  may  seem  fit  to  any  officer  or  agent  au- 
thorized by  it  provided  no  Injury  be  done  to 
the  owner  or  possessor  of  the  land.  But  no 
company  shall,  under  the  authority  of  this 
section,  throw  open  any  fences  or  enclosures 
on  any  land,  or  construct  its  works  through 
the  same,  or  in  any  way  Injure  the  property 
of  the  owner  or  possessor,  without  his  con- 
sent" Other  sections  provided  for  condem- 
nation proceedings  in  the  event  of  failure 
to  agree,  and  section  1'6  provided  for  entry 
upon  the  land,  and  construction  of  the  work 
thereon,  on  paying  into  court  the  sum  as- 
certained by  the  commissioners,  and  then  re- 
peated the  provisions  of  section  13  of  the 
act  of  March  11,  1837.  Chapter  56  of  the 
Code  of  1860  contained  substantially  the  same 
provisions.  The  language  of  section  4  of 
chapter  56  of  the  Code  of  1849  Is  found  in 
section  6  of  chapter  52  of  the  present  Code 
(1899),  and  there  is  added  to  so  much  of  it 
as  has  been  quoted  this  clause:  "Or  until 
the  same  may  have  been  legally  appropriated 
to  the  use  of  the  company,  as  provided  by 
the  laws  of  the  state  of  West  Virginia,  re- 
lating to  the  condemnation  and  appropriation 
of  private  property  for  the  use  of  companies 
incorporated  for  Internal  improvements." 
This  section  provides  for  entering  upon  lands 
for  the  purpose  of  examining  the  same  and 
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surveying  and  laying  out  such  as  may  seem 
fit  to  any  officer  or  agent  authorized  by  It 
This,  as  has  l>een  shown,  under  the  act  of 
March  11,  1887,  amounted  to  an  appropria- 
tion of  the  land.  The  powers  conferred  upon 
railroad  companies  by  that  act,  respecting 
appropriation  for  their  purposes,  have  been 
limited  to  the  extent  of  preventing  them  from 
taking  possession  and  constructing  their 
work  on  the  land  until  after  the  ascertain- 
ment and  payment  of  compensation  due  to 
the  owner.  An  examination  of  all  the  pro- 
visions leads  irresistibly  to  the  conclusion 
that  the  acquisition  of  title  Is  not  necessary 
to  the  perfecting  of  a  location. 

This  ,1s  the  view  taken  by  the  courts  of 
oth^  states  in  which  the  statutes  are  in  sub- 
stance like  ours.  In  Pennsylvania  posae»- 
sion  cannot  be  taken  before  payment  of, 
or  security  given  for,  compensation  to  the 
landowner;  but  there,  as  here,  entry  may  be 
made  for  the  purposes  of  examination  and 
laying  out  of  the  location  of  the  road.  Wil- 
liamsport,  etc.,  R.  R.  Oo.  v.  Philadelphia, 
etc,  R.  R.  Co.,  141  Pa.  407,  21  Atl.  645,  12 
L.  R.  A.  220;  Railway  Oo.  v.  Harvey,  107 
Pa.  819;  Gilmore  v.  Railway  Co.,  104  Pa. 
275;  Dimmlck  v.  Brodhead,  75  Pa.  464;  Mc- 
Clinton  v.  Railway  Co.,  66  Pa.  404;  Lever- 
ing Y.  Railway  Co.,  8  Watts  &  S.  (Pa.)  459. 
As  the  relation  of  the  railroad  company  to 
the  landowner  is  the  same  In  the  two  states, 
and  there  is  no  statute  in  either  state  ex- 
pressly defining  the  rights  of  railroad  com- 
panies contending  for  the  same  location  as 
to  each  other,  nor  any  statute  requiring  a 
map  to  be  filed  until  after  the  location,  the 
Pennsylvania  statute  not  requiring  any  to  be 
filed  at  all,  their  relations  must  be  deter- 
mined by  the  same  principles  and  the  same 
process  of  reasoning.  The  conclusion  of  the 
Pennsylvania  court  on  the  question  as  to 
whether  condemnation,  or  the  beginning  of 
condemnation  proceedings,  is  a  part  of  the 
act  of  location.  Is  exactly  In  accord  with  the 
one  here  given.  In  Williamsport,  etc..  Com- 
pany V.  Philadelphia,  etc.,  Co.,  cited,  the 
court  holds:  "In  the  taking  of  land  for  the 
construction  of  a  railroad,  the  appropriation, 
as  against  the  landowner,  is  valid  and  ef- 
fective when  compensation  for  the  taking 
and  the  Injury  thereby  is  made  or  secured. 
But,  as  against  a  rival  corporation,  the  act 
of  locating  a  route  for  a  railroad  is  the  ap- 
propriation of  the  land  covered  by  the  line 
to  the  purposes  of  the  construction  and  op- 
eration of  the  railroad  by  virtue  of  the  power 
of  eminent  domain,  and  there  can  be  no  ap^ 
proprlatlon  prior  to  the  location  of  such  line." 
The  court  then  proceeds  to  define  what  is  a 
location  as  between  rival  railroad  companies, 
and  holds  that  survey  and  staking  out  of  the 
center  line,  when  adopted  by  some  corporate 
action,  is  such  a  location  and  appropriation. 
The  act  of  location  Is  clearly  shown  by  the 
opinion  in  that  case  to  be,  in  a  proceeding 
between  the  railroad  company  and  third  per- 
sons, but  an  ex  parte  proceeding,  an  act  on 


I  its  part  which  shows  that  It  has  determined, 
elected,  or  signified  its  intention  to  build  its 
road  on  a  particular  survey.  Mr.  Justice 
Williams  says,  on  the  subject  of  the  adoption 
of  the  line:  "This  is  done  by  the  corpora- 
tion, and  it  requires  the  action,  in  some  form, 
of  the  board  of  directors.  This  makes  what 
was  before  experimental  and  open  a  fixed 
and  definite  location.  It  fastens  a  servitude 
upon  the  property  affected  thereby,  and  so 
takes  from  the  owner  and  appropriates  to 
the  use  of  the  corporation."  He  then  shows 
that  the  owner's  title  is  not  divested,  nor 
any  right  to  enter  upon  the  land  conferred 
upon  the  railroad  company,  until  after  pay- 
ment, and  proceeds  as  follows:  "As  to  third 
persons  and  rival  corporations,  however,  the 
action  of  the  company  adopting  a  definite 
location  is  enough  to  give  title."  The  choice 
of  a  location  by  laying  it  out  by  survey,  and 
the  passage  of  the  resolution  by  the  board  of 
directors  adopting  it  as  the  location  on  which 
the  road  will  be  built,  is  its^f  the  exercise 
of  delegated  legislative  power  conferred  upon 
the  company.  It  Is  an  exerdse  of  the  power 
of  eminent  domain  to  that  extent  As  to  all 
persons  except  the  landowner  it  Is  a  complete 
appropriation.  All  that  remains  to  be  done 
is  the  extinguishment  of  his  title  by  pay- 
ment of  compensation,  either  under  agree- 
ment with  him  as  to  the  amount,  or,  upon 
ascertainment  of  it.  In  the  manner  prescrib- 
ed by  law.  As  to  the  landowner  and  all  oth- 
ers, it  fixes  a  sort  of  lien  upon  the  property. 
In  Pittsburgh,  V.  &  C.  R.  R.  Co.  v.  Pitts- 
burgh, C.  &  S.  li.  R.  R.  Co.,  159  Pa.  331,  28 
Atl.  155,  the  court  defines  a  location,  as  be- 
tween rival  corporations  claiming  the  right 
to  the  same  land  under  the  power  of  eminent 
domain,  as  follows:  "The  requisites  of  a 
valid  location  of  a  railroad,  as  to  third  per- 
sons and  rival  corporations,  are  (1)  a  pre- 
liminary entry  by  engineers  and  surveyors 
who  run  and  mark  out  lines,  map  them,  and 
report  them  to  the  company,  and  (2)  the 
adoption  of  such  a  line  by  the  board  of  di- 
rectors." Sioux  City,  etc.,  R.  R.  Co.  v.  Chi- 
cago, etc.,  R.  R.  Co.  (O.  O.)  27  Fed.  770.  de- 
termines what  a  location  Is  under  the  Iowa 
statute.  There  no  plat  is  required  to  be 
filed,  and  payment  of  compensation  must  be 
made  or  secured  before  the  railroad  can  be 
constructed  upon  the  land  selected.  Shlras, 
J.,  said  in  that  case:  /*The  company  does  not 
perfect  its  right  to  the  use  of  the  land,  as 
against  the  owner  thereof,  until  he  has  paid 
the  damages;  but,  as  against  a  railroad  com- 
pany, It  may  have  a  prior  right  and  better 
equity.  The  right  to  the  use  of  the  right  of 
way  is  a  public,  not  a  private,  right.  It  is, 
in  fact,  a  grant  from  the  state,  and,  al- 
though the  payment  of  the  damages  to  the 
owner  is  a  necessary  prerequisite,  the  state 
may  define  who  shall  have  the  prior  right  to 
pay  the  damages  to  the  owner,  and  thereby 
acquire  a  perfected  right  to  the  easement" 
It  is.  true  that  he  adverts,  in  the  course  of 
bis  opinion,  to  the  fact  that  oondemnatlon 
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proceedings  had  been  commenced;  and  says, 
"Whether  such  right  may  not,  at  least  In 
some  cases,  antedate  the  time  of  the  applica- 
tion to  the  sheriff,  Is  open  to  question;"  but 
he  does  not  say  his  conclusion  would  have 
been  different  had  no  such  application  been 
made.  He  decided  the  case  upon  the  facta, 
without  laying  down  a  general  principle  ap- 
plicable alike  to  the  case  In  hand  and  others 
presenting  different  states  of  facts. 

In  those  states  in  which  statutes  declare 
that  a  map  of  the  location  must  be  filed  be- 
fore the  company  acquires  any  right  to  take 
the  land;  the  courts  hold  that,  upon  making 
the  survey,  adopting  it,  and  filing  the  map, 
the  appropriation  as  to  third  persons  is  com- 
plete. Barre  R.  R.  Co.  ▼.  Granite  R.  R.  Co., 
61  Vt  1,  17  Atl.  023,  4  L.  R.  A.  785;  Roches- 
ter, etc.,  Co.  T.  New  York,  etc,  Co.  (N.  Y.) 
17  N.  E.  680.  In  the  latter  of  these  cases 
the  court  says:  *'When,  therefore, .  a  cor^ 
poration  has  made  and  filed  a  map  and  sur- 
vey of  the  line  of  route  It  Intends  to  adopt 
for  the  construction  of  its  road,  and  has 
given  the  required  notice  to  all  persons  af- 
fected by  such  construction,  and  no  change 
of  route  Is  made  as  the  result  of  any  proceed^ 
ings  Instituted  by  the  landowner  or  occupant, 
in  our  judgment  it  has  acquired  the  right  to 
construct  and  operate  a  railroad  upon  such 
line,  exclusive  in  that  respect  as  to  all  other 
railroad  corporations,  and  free  from  the  In- 
terference of  any  party.  By  its  proceedings 
it  has  impressed  upon  the  lands  a  lien  In 
favor  of  its  right  to  construct,  which  ripens 
into  title  through  purchase  or  condemnation 
proceedings."  The  statement  in  that  case 
says:  "The  plahitiff  had  not  yet  purchased 
the  right  of  way  across  Babcock's  land,  nor 
had  it  instituted  proceedings  to  condemn  the 
same."  The  Vermont  case  cited  approves 
the  New  York  case,  adopts  it,  and  applies 
its  conclusions.  In  Morris,  etc.,  Co.  v.  Blair, 
9  N.  J.  Eq.  635,  the  two  railroad  companies 
were  proceeding  under  special  acts  of  the 
Legislature,  conferring  upon  them,  respec- 
tively, the  right  to  enter  upon  the  land  after 
determining  their  routes  and  depositing  sur- 
veys thereof  in  the  office  of  the  Secretary  of 
State,  and  the  court  held  as  follows:  *^he 
mere  experimental  surveying  of  a  route  will 
not  confer  any  vested  or  legal  right  until  it 
shall  have  been  adopted.  By  adopting  and 
filing  a  survey  of  their  route,  a  company  ac- 
quires the  right  to  obtain  the  lands  over 
which  it  passed;  and  they  cannot  be  depriv- 
ed of  that  right  by  another  company  pur- 
chasing and  taking  deeds  for  those  lands, 
even  if  made  without  notice."  In  Railway 
Co.  V.  Ailing,  09  U.  S.  4G3,  25  L.  Ed.  438,  the 
controversy  arose  under  acts  of  Congress 
granting  rights  of  way,  to  be  selected  by  the 
railroad  companies,  through  the  public  do- 
main, and  no  question  of  private  ownership 
oi  the  land  entered  into  It  Location  took 
title  as  well  as  paramount  right  of  way. 
The  Denver  Company  had  caused  a  prelim- 
inary survey  to  be  made  through  the  Grand 
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Cafion  of  the  Arkansas  river  In  1871-72. 
The  Cafion  City  Company  caused  a  surre)* 
to  be  made  in  the  same  place  in  1877.  Noth- 
ing further  was  done  until  the  19th  day  of 
April,  1878,  when  the  engineers  of  the  Den- 
ver Company  went  back  and  occupied  the 
pass  again.  At  4  o'clock  In  the  morning  of 
the  20th  of  April  the  engineers  of  the  rivaj 
company  occupied  the  same  ground,  and 
later  brought  in  a  superior  force  and  took 
forcible  possession  of  the  ground,  and  the 
court  held  that  the  Denver  Company's  pre- 
liminary survey  made  in  1871-72,  followed 
by  its  subsequent  actual  occupancy  in  1878, 
gave  it  the  better  right  Mr.  Justice  Harlan 
stated  the  conclusion  as  follows:  "Its  sur- 
veys of  1871-72,  followed  by  an  occupancy  of 
the  cafion  on  the  19th  of  April,  1878,  in  ad- 
vance of  the  Cafion  City  Company,  for  the 
purpose  of  constructing  its  road  through  that 
defile,  was,  in  our  judgment,  a  final  appro- 
priation of  the  way  granted  by  Congress. 
The  Denver  Company  then,  if  not  before, 
came  into  the  enjoyment  of  the  present  ben- 
eficial easement  conferred  by  the  act  of  June 
8,  1872,  and  was  entitled  to  have  secured, 
against  all  Intruders,  whatever  privileges  or 
advantages  belonged  to  that  position."  This 
conclusion  seems  to  rest  upon  the  adoption 
in  1878  of  the  survey  made  in  1871-72,  for 
it  does  not  appear  that  the  Denver  Compa- 
ny's engineers  had  time  to  make  a  new  sur- 
vey before  they  were  driven  away  by  the 
engineers  of  the  other  company.  In  another 
part  of  the  opinion  he  says:  ''Those  who 
made  the  survey  In  1877  undoubtedly  knew 
when,  by  whom,  and  for  what  purpose  those 
stakes  had  been  there  placed.  Nor  had  they 
sufficient  reason  to  suppose  that  the  Denver 
Company  had  finally  abandoned  its  purpose 
of  constructing  a  road  through  the  cafion." 

Having  concluded  that  a  survey  adopted 
by  corporate  action  as  and  for  the  location 
constitutes  appropriation  as  against  third  per- 
sons, the  next  Inquiry  is  what  kind  of  a  sur- 
vey so  adopted  is  sufficient  In  Railway 
Company  v.  Ailing,  cited,  Mr.  Justice  Harlan 
says  the  engineer  described  the  survey  of 
1871-72  "as  a  *close  preliminary';  that  is,  a 
line  very  near  the  location,  without  an  ac- 
tual location  of  the  curves."  He  then  says: 
"But  the  location  of  the  curves,  he  testifies, 
could  have  been  made  in  his  office,  away 
from  the  cafion.  With  that  exception,  be 
pronounces  it  to  have  been  a  complete  sur- 
vey. The  line  thus  surveyed  was  marked  by 
stakes  every  hundred  feet  numbered  con- 
secutively, and,  at  points  where  it  seemed 
necessary,  a  plus  or  stake  between  the  hun- 
dred feet  was  added.  Of  the  work  then 
done,  a  map  and  profile  were  made  and  re- 
turned to  the  chief  engineer  of  the  company, 
and  estimates  sent  to  its  general  manager. 
Upon  the  occasion  of  that  survey,  or  shortly 
thereafter,  employes  of  the  company,  under 
the  direction  of  its  engineer,  removed  several 
hundred  yards  of  material,  graded  several 
hundred  feet  at  the  upper  outlet  of  the  cafion. 
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and  put  up  a  retaining  wall  ten  to  fifteen  | 
feet  high,  and  about  one  hundred  yards  in 
length."  It  having  been  suggested  that  this, 
without  further  action,  gave  prior  right  of 
occupation,  the  court  said,  **To  this  proposi- 
tion we  cannot  yield  our  assent*'  It  was 
necessary  to  actually  occupy  the  pass  with 
intent  to  build  the  entire  line  of  road.  How- 
ever, when  the  act  of  occupation  with  such 
intent,  evidenced  by  all  the  circumstances 
shown,  was  added,  the  survey  was  held  suffi- 
cient In  New  Brighton,  etc.,  R.  R.  Co.  v. 
Pittsburgh,  etc.,  R.  R.  Co.,  106  Pa.  13,  a  pre- 
liminary survey,  followed  by  actual  posses- 
sion of  the  ground,  was  declared  sufficient 
In  Pittsburgh,  V.  &  C.  Ry.  Co.  v,  Pittsburgh, 
C.  &  S.  L.  R.  R.  Co.,  159  Pa.  331,  28  Atl.  155, 
the  survey  held  good  was  only  preliminary, 
for  the  court  says  of  the  work  done  by  the 
engineer:  "He  marked  the  line  on  the  ground 
by  pins  at  irregular  distances.  Indicating  the 
center  line  of  the  railroad,  the  curves  being 
run  in  and  marked,  but  the  cuts  and  fills  not 
being  indicated  in  any  way,  nor  the  width  of 
the  right  of  way  to  be  appropriated."  In 
Morris,  etc.,  Co.  v.  Blair,  9  N.  J.  Bq.  635,  the 
court,  speaking  of  the  survey  held  good,  said: 
''In  this  connection  may  be  mentioned  an- 
other objection  urged  against  the  4urvey  of 
the  Warren  Company — ^that  it  is  uncertain 
and  indefinite,  being  described  by  radii  and 
curves,  instead  of  a  succession  of  angles  of 
course  and  distance.  Perhaps  the  former  of 
these  modes,  if  carefully  done,  is  more  ac- 
curate than  the  latter.  Either  would  enable 
the  engineer  to  run  the  survey  on  the  ground, 
and  either  mode,  therefore,  is  sufficient*'  In 
that  case,  the  court  expressed  the  further 
opinion  that  an  unplatted  survey  could  be  ef- 
fectually adopted  as  a  location,  and  the  plat 
made  afterwards.  Why  not?  Marking  the 
location  on  the  ground  is  certainly  as  much 
of  a  designation  and  identification  of  it  as 
platting  it  on  paper,  and  the  field  notes  fur- 
nished the  necessary  data  for  preparation  of 
the  map. 

A  mixed  question  of  survey  and  adoption, 
to  be  now  considered,  is  whether,  before  the 
entire  route  is  surveyed,  a  location  of  part 
of  it  can  be  made;  the  Deep  water  Company, 
at  the  time  of  its  alleged  adoption  on  Sep- 
tember 2,  1904,  not  having  made  even  its 
preliminary  survey  between  Jenny's  Gap 
and  Glen  Jean,  and  this  being  the  ground  of 
a  strongly  urged  objection  to  its  claim  of 
adoption  on  that  day,  as  well  as  on  later 
dates.  For  this  position.  Railway  Co.  v.  Ai- 
ling, cited,  is  relied  upon.  There  the  court 
did  say:  "The  grant  was  an  entirety  as  to 
the  right  of  way  over  all  the  lands  lying  on 
the  route  designated  in  the  charter  of  the 
company,  and  it  would  be  unreasonable  to 
say  that,  as  to  a  particular  part  of  that 
route,  a  mere  preliminary  survey  was  in  it- 
self equivalent  to  a  fixed  location  of  the  road 
and  an  appropriation  of  the  way  granted, 
while  as  to  another  part  of  the  general  route 
a  similar  survey  would  not  be  an  appropria- 


tion of  the  way  granted,  unless  followed  by 
actual  occupation  and  use  for  railroad  pui^ 
poses.  Any  such  construction  of  the  statute 
must  be  held  altogether  inadmissible."  But 
the  statement  of  facts  shows  that  the  sur- 
vey then  extended  through  the  cafion,  and 
only  four  or  five  miles  beyond  it  toward  the 
west  While  the  court  held  that  the  surveys 
of  1871  and  1872  through  the  cafion,  uncon- 
nected at  either  end  with  any  survey  of  the 
balance  of  the  line,  was  not  alone  a  sufficient 
location,  It  upheld  the  claim  of  the  Denver 
Company  to  the  location,  not  on  the  ground 
of  a  subsequent  survey  and  location  of  the 
whole  line,  connecting  with  the  fragment  in 
the  canon,  but  on  the  ground  of  diligence  on 
the  part  of  the  company  in  prosecuting,  in  a 
general  way  and  at  great  expense,  the  enter- 
prise it  had  undertaken,  which  Included  the 
ultimate  construction  of  Its  road  through  the 
Grand  Cafion.  Upon  ascertaining  that  the 
company,  in  the  short  space  of  six  years,  had 
built  its  road  from  Denver  to  Pueblo,  from 
Pueblo  to  Cafion  City,  from  Pueblo  to  Cu- 
charas,  a  distance  of  50  miles,  from  Cucharas 
to  Garland,  a  distance  of  10  miles,  and  from 
Garland  Into  the  Rio  Grande  Valley,  and 
had  ceased  its  work  of  construction  only 
temporarily,  owing  to  adverse  general  finan- 
cial conditions  in  1875  which  rendered  It  dif- 
ficult to  obtain  funds,  the  court  held  the 
claim  of  location  through  the  cafion  good  al- 
though unconnected  at  either  end  with  any 
survey  of  the  balance  of  the  line,  and  despite 
the  facts  that  the  road  had  not  been  located 
from  the  cafion  to  either  Its  eastern  or  west- 
ern terminus,  and  that  the  survey  through 
the  cafion  was  made  prior  to  the  passage  of, 
and  not  under,  the  act  of  Congress  which 
conferred  upon  the  company  its  only  shadow 
of  legal  right  to  use  the  canon  at  all  for  rail- 
road purposes.  The  decision  Is  a  distinct 
and  positive  adjudication  of  the  right  of  a 
railroad  company  to  seize,  adopt  and  hold  a 
mere  section  or  fragment  of  the  right  of  way 
of  its  proposed  line.  In  the  opinion,  atten- 
tion is  directed  to  the  incalculable  value  of 
the  Grand  Cafion  to  railway  companies  as  a 
gate  or  way  of  passage  through  the  moun- 
tains, and,  after  showing  diligent  pursuit  by 
the  Denver  Company  of  the  rights  offered  by 
the  act  of  Congress,  and  to  be  acquired  by 
construction  of  the  proposed  road.  In  the 
course  of  which  this  Important  pass  had  been 
occupied  in  good  faith.  In  anticipation  of  its 
contemplated  seizure  by  rival  companies, 
bom  and  unborn,  the  court  declared  that  as 
to  it,  as  a  part  of  the  entire  grant  the  com- 
pany had  come  into  the  enjoyment  of  the 
beneficial  easement  conferred  by  the  act  of 
Congress,  "and  was  entitled  to  have  secured, 
against  all  Intruders,  whatever  privileges  or 
advantages  belonged  to  that  position.'*  Rail- 
way Co.  V.  Ailing  is  the  only  case  found  thus 
far  that  seems  to  deal  directly  with  the 
question  propounded.  General  principles  an- 
nounced in  other  somewhat  analogous  cases, 
however,  give  support  to  the  position  here 
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taken.  In  Doughty  v.  Railroad  Co.,  21  N.  J. 
Law,  442,  in  which  a  railroad  company  op- 
erating under  a  special  charter  sought  con- 
demnation of  a  right  of  way  over  a  certain 
tract  of  land,  a  defense  was  incompleteness 
of  location  of  the  route.  The  special  act 
provided  (section  6)  that  '^hen  the  route  or 
routes  of  such  road,  or  lateral  and  branch 
roads,  shall  have  been  determined  upon,  and 
a  survey  of  such  route  or  routes  deposited 
In  the  office  of  the  Secretary  of  State,  then 
It  shall  be  lawful  for  the  company,"  etc.,  *'to 
enter  upon,"  etc.  (Act  Feb.  26,  1847  [P.  U 
p.  130]),  but  the  court  held  (one  Judge  dis- 
senting) that:  'The  charter  of  the  Somer- 
▼lUe  &  Easton  Railroad  Company  does  not 
require  the  location  of  the  whole  route  to  be 
filed  before  application  can  be  made  to  as- 
sess the  value  of  lands  on  any  part;  it  is  suf- 
ficient if  the  location  through  such  lands  is 
filed."  Afterward,  the  same  landowner 
brought  a  suit  in  equity  to  enjotn  the  pro- 
ceeding at  law  on  the  same  ground,  and  the 
chancellor  refused  the  injunction  because  the 
bill  failed  to  show  irreparable  injury,  but, 
in  the  opinion,  he  approved  the  views  of  the 
dissenting  Judge  of  the  law  court.  Doughty 
Y.  Railroad  Co.,  7  N.  J.  Eq.  51.  His  opinion, 
therefore,  on  the  subject  of  sufficiency  of  lo- 
cation, is  mere  obiter.  Having  no  power  to 
grant  relief,  he  had  no  occasion  to  say  wheth- 
er a  partial  location  could  be  made.  A  Kan- 
sas statute  required  every  railway  corpora- 
tion, before  constructing  any  part  of  its  road 
into  or  through  any  county  named  in  its 
charter,  to  file  in  the  clerk's  office  of  the 
county  court  of  the  county  a  map  and  pro- 
file of  the  route  intended  to  be  adopted  by 
such  company  in  such  county,  but  the  Su- 
preme Court  of  the  state  held,  in  two  cases, 
that  the  filing  of  such  map  and  profile  was 
not  a  prerequisite  to  condemnation  proceed- 
ings. Hunt  V.  Smith,  9  Kan.  137;  Railroad 
Co.  V.  Shepard,  Id.  647. 

The  position  here  taken  is  not  Inconsistent 
with  the  principles  of  entirety  in  railroad 
construction.  It  only  recognizes,  in  connec- 
tion with  that  idea  and  design,  the  physical 
fact  of  impossibility  of  complete  location  of 
an  entire  road  by  a  single  instantaneous  act, 
and  gives  to  every  railroad  company  the 
benefit  of  its  enterprise,  energy,  and  outlay 
in  partial  execution  of  the  work  of  location, 
as  long  as  it  prosecutes  in  good  faith  the 
work  it  has  undertaken.  The  equity  and 
justice  of  this  principle  is  not  only  beyond 
successful  contradiction,  but  is  plainly  coun- 
tenanced by  the  spirit  and  terms  of  our 
legislation,  which  saves  to  every  railroad 
company  that  has  completed  and  put  into 
operation  any  part  of  its  road,  within  pre- 
scribed periods  of  limitation,  the  benefit  of 
its  work  and  its  corporate  powers  and  fran- 
chises as  to  the  part  so  completed  and  op- 
erated, while  losing  by  forfeiture  all  its 
rights  and  powers  as  to  the  part  not  complet- 
ed. Section  66,  c.  54,  Ck)de  1889.  Whether 
the  right  to  build  and  iterate  only  a  part 


of  the  road  contemplated  implies  the  right 
to  locate  only  a  part,  and  stop,  need  not  be 
determined.  All  we  decide  here  is  that  a 
company  seizing  certain  land  in  the  progress 
of  Its  work  of  location  makes  a  location  pro 
tanto,  wlUch  cannot  be  disturbed  while  such 
company  continues,  in  good  faith  and  with 
due  diligence,  to  prosecute  the  work  it  has 
undertaken.  A  grant  of  the  right  to  make  a 
location  of  an  entire  line  carries  with  it, 
by  necessary  Implication,  the  right  to  do 
whatever  Is  reasonably  necessary  to  the  ef- 
fectuation of  a  location.  There  must  be  a 
commencement  of  the  work;  It  must  pro- 
gress to  completion;  the  law  is  silent  as  to 
the  place  of  commencement,  and  as  to  what 
shall  amount  to  completion  of  the  work.  If 
no  right  can  vest  until  the  entire  line  is  lo- 
cated, then  a  300-mlle  road,  having  been  sur- 
veyed and  staked  out  from  one  terminus  to 
within  20  miles  of  the  other,  may  be  defeated 
by  the  location  of  a  lO-mlle  branch  or  new 
road  through  an  Indispensable  defile  before 
the  remaining  20  miles  of  the  long  road  can 
be  located,  and,  in  such  case,  thousands  of 
dollars  expended  in  surveying  and  construc- 
tion on  the  located  part  would  be  lost.  How 
many  times  the  location  of  a  long  line  might 
have  to  be  changed  before  completion  to  ac- 
commodate short  ones  and  branches  would 
depend  upon  the  number  of  short  roads  and 
branches  that  could  be  projected  along  its 
line.  These  continual  interruptions  would 
delay  and  obstruct  final  and  complete  loca- 
tion. When  could  it  ever  be  said  that  a  long 
line  of  road  is  located?  What  company  could 
afford  to  expend  money  in  construction  imtil 
after  having  located  its  whole  line?  Can 
it  be  assumed  that  the  Legislature  ever  in- 
tended such  results?  la  it  possible  that  the 
lawmakers  ever  suspected  their  liberal  stat- 
utes providing  for  railroad  construction 
would  be  loaded  down  by  the  courts  with  an 
Interpretation  imposing  such  uncertainty,  in- 
convenience, and  hazard  in  the  case  of  every 
attempt  to  operate  under  them?  To  the  sug- 
gestion that  this  construction  may  in  some 
instances  prevent  the  ccmstruction  of  any 
road  while  seeking  to  make  possible  the 
building  of  two  through  a  mountain  pass,  the 
reply  is  the  lack  of  a  satisfactory  indication 
of  such  a  possibility,  as  well  as  Inability  to 
perceive  it.  In  case  of  occupancy  by  one 
company  of  a  defile  not  wide  enough  to  ac- 
commodate two  roads,  locations  up  to  the 
defile  on  each  side  by  another  company 
would  not  necessarily  result  In  a  deadlock. 
Outside  of  the  defile  there  would  be  room  for 
both,  in  consequence  of  which  the  company 
having  prior  occupancy  of  the  defile  could 
build  its  road.  If,  however,  under  peculiar 
conditions,  such  a  deadlock  should  occur,  it 
would  necessitate  legislative  action  or  Judi- 
cial consideration  of  elements  entering  into 
the  question  of  priority  of  right.  Incident  to 
and  growing  out  of  the  peculiar  situation  and 
circumstances  characterizing  the  controversy. 
The  principle  enunciated  in  Railway  Cp. 


900 


60  SOUTHEASTERN  REPOIiTER. 


(W.  Va. 


V.  Ailing  seems  to  be  not  only  equitably  and 
legally  sound,  but  also  accordant  with  the 
spirit  of  our  legislation,  as  well  as  that  of 
other  states.  It  enables  a  railway  company 
to  take  the  benefit  of  its  labor  and  expendi- 
tures, and  to  hold,  as  the  first  taker,  the  land 
surveyed,  if  it  desires  to  do  so»  until  it  shall 
have  surveyed  and  located  ita  entire  line. 
Without  this  power,  location  of  a  long  line 
would  be  a  difficult  feat  to  perform  if  rival 
companies  were  disposed  to  obstruct  the 
work  by  the  location  of  short  lines  along  the 
Bame  route.  Hence  it  is  an  implied  power, 
accompanying  the  grant  of  the  right  to  lo- 
cate, necessary  to  the  convenient  and  ef- 
fectual performance  of  the  thing  authorized 
by  the  grant  The  seizure  of  a  partial  loca- 
tion, however,  must  be  made  in  good  faith, 
and  the  test  of  its  bona  fides  laid  down  In 
Railway  Go.  v.  Ailing  is  undoubtedly  the 
best  the  nature  of  the  subject  affords.  On 
the  whole,  the  principle  is  well  adapted  to 
conditions  in  this  state,  and  in  harmony  with 
the  liberal  character  of  our  railroad  legisla- 
tion. 

As  long  as  such  a  company  prosecutes  the 
main  enterprise  It  has  undertaken  with  rea- 
sonable diligence,  the  right  must  be  ac- 
corded it  to  seize  and  hold  any  point  on  any 
part  of  Its  intended  route.  To  deny  this 
right  would  deprive  It  of  a  most  potent  and 
essential  means  of  advancing  its  work.  It 
would,  in  every  instance,  give  the  short  rail- 
road an  immense  advantage  over  the  long 
one.  The  ease  and  facility  with  which  an  ex- 
isting road  may  throw  projected  branches 
into  the  mountain  passes  In  advance  of  the 
work  of  surveying  a  long  rival  ti'unk  line, 
and  thus  impede,  delay,  and  even  prevent  the 
prosecution  of  such  great  enterprises,  so  nec- 
essary to  the  development  of  the  natural  re- 
sources of  the  state  and  to  the  welfare  of 
the  people,  makes  the  construction  contended 
for  inconsistent  with  the  spirit  of  our  legis- 
lation on  the  subject  of  railroads.  It  is  il- 
liberal, technical,  and  discriminative,  and.  If 
admitted  and  applied,  would  discourage  and 
retard  the  work  of  providing  cheap  and  ade- 
quate transportation  facilities  for  the  peo- 
ple, opening  our  rich  mines,  marketing  the 
timber  of  our  great  forests,  and  populating 
our  vast  areas  of  unoccupied  territory.  The 
court  cannot  defeat  legislative  intent  and 
state  policy,  and  set  its  hand  against  prog- 
ress, by  adopting  a  construction  so  narrow 
and  so  palpably  inimical  to  the  public  inter- 
ests. Therefore  we  adhere  to  the  position 
announced  by  Judge  Holt  in  Wheeling,  etc., 
Ry.  Co.  V.  Camden,  etc.,  Co.,  35  W.  Va.  205, 
13  S.  E.  369,  and  reiterate  and  apply  between 
rival  companies,  as  well  as  between  the  com- 
pany and  the  landowner,  the  principle  that 
partial  locations  of  the  route  may  be  made 
and  held  as  long  as  the  company  making 
them  prosecutes  its  work  in  good  faith  and 
with  reasonable  diligence. 

Closely  allied  to  this  is  the  contention  that 
a  survey  mads^  before  articles  of  incorpo- 


ration are  taken  out,  by  persons  intending 
to  incorporate  for  the  purpose  of  building 

.  the  road  for  which  the  survey  is  so  made.  Is 
a  nullity,  and  cannot  be  adopted  by  the  corpo- 
ration, without  having  been  retraced  and  the 
stakes  reset  after  organization.  It  is  found- 
ed upon  the  failure  of  the  Deepwater  Com- 
pany to  file  a  certificate  of  extension  before 
making  its  survey  of  the  disputed  location. 
This  rule  was  enunciated  in  New  Brighton, 
etc.,  Co.  V.  Pittsburgh,  etc.,  Co.,  105  Pa.  13, 
but  it  is  founded  upon  a  pure  technicality, 
destitute  of  the  semblance  of  equity,  and  in- 
capable of  working  out  any  meritorious  re- 
sult The  substantial  office  of  the  survey  is 
to  supply  information  and  descriptive  mat- 
ter, without  which  a  location  cannot  be  made. 
It  is  not  necessarily  a  part  of  the  act  of 
location.  If  the  company  has  the  data  to 
enable  it  to  accurately  describe  the  location 
of  its  road,  what  boots  it  whence  it  came  or 
when  procured,  unless  fraudulently  or  in- 
equitably acquired?  The  case  relied  upon  is 
contrary  to  the  earlier  case  of  Morris,  etc., 
Co.  V.  Blair,  9  N.  J.  Eq.  635,  in  which  the 
opinion  is  expressed  that  "it  is  of  little  im- 
portance whether  the  survey  of  the  route 
was  before  or  after  the  organization,  or  by 
whom  or  under  whose  direction  it  was 
made."  Whatever  doubt  the  argument  of  the 
question  may  leave  is  resolved  in  favor  of 
the  plaintiff  in  error  by  a  well-settled  role  of 
law  to  which  the  question  may  be  referred 
by  a  close  analogy.  The  unauthorized  survey 
was,  at  its  worst,  an  act  in  the  nature  of  pro- 
motion: "The  great  weight  of  authority, 
however,  recognizes  the  power  and  the  right 
of  a  corporation,  when  formed,  to  adopt  or 
ratify  the  precorporate  contracts  of  its  pro- 
moters. The  more  modern  cases  claim  to 
see  no  difference  between  the  corporation 
making  a  contract  by  adopting  an  agreement 
originally  made  in  advance  for  it  by  pro- 
moters, and  the  making  of  an  entirely  new 
contract"  23L  Am.  &  Eng.  Ency.  Law,  242. 
See,  also,  10  Cyc.  1071.  The  Supreme  Court 
of  the  United  States  so  declares  in  Whitney 
V.  Wyman,  101  U.  S.  392,  25  L.  Ed.  1050. 
By  causing  these  surveys  at  its  own  expense, 
the  Deepwater  Company  was  simply  making 
preparation  to  do  that  which  the  statute 
gave  it  the  right  to  do  upon  complying  with 
certain  regulations,  formal  and  wholly  ex 
parte  in  their  nature,  namely,  the  making  of 
a  certificate  of  extension,  and  filing  it  in  the 

^  office  of  the  Secretary  of  State. 

This  review  of  the  authorities  clearly  es- 
tablishes the  following  principles:  First 
When  the  statute  does  not  make  the  filing 
of  a  map  or  plat  of  a  railroad  location  a  pre- 
requisite to  the  adoption  of  it,  an  appropria- 
tion of  it  may  be  made  without  the  filing  of 
such  maps.  Second.  The  beginning  of  con- 
demnation proceedings  against  the  landown- 
er is  not  a  prerequisite  to  the  acquisition  of 
a  right  of  way  against  third  persons  and 
rival  companies.  Third.  A  mere  survey  made 
by  the  engiaeers  of  a  railroad  company,  not 
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adopted  or  determined  upon  by  the  corpora- 
tion Itself,  through  its  board  of  directors  or 
otherwise,  as  tlie  location  of  the  roate,  does 
not  amount  to  an  appropriation,  giving  pri- 
ority of  right  as  against  third  persons. 
Fourth.  A  survey  staked  out  upon  the  ground 
as  a  center  line,  a  preliminary  line,  or  as 
an  actual  location,  whether  delineated  on 
paper  or  not.  If  adopted  by  ithe  corporation 
as  aforesaid,  is  a  location  within  the  mean- 
ing of  the  statute,  and  the  company  first 
making  such  location  has  a  right  to  it  supe- 
rior to  that  of  any  other  company.  Fifth. 
A  survey  made  by  promoters  of  a  railroad 
corporation  for  its  purposes  before  the  com- 
pany is  organized,  or  by  an  existing  corpora- 
tion for  an  extension  of  its  road,  before  til- 
ing in  the  office  of  the  Secretary  of  State  a 
certificate  of  extension,  may  be  adopted  after 
incorporation  or  the  filing  of  the  certificate, 
as  the  case  may  be.  Sixth.  A  location  of  a 
line,  contemplated  by  original  articles  of 
incorporation,  cannot  be  made  before  incorpo- 
ration, nor  can  the  location  of  a  line  con- 
templated by  an  extension  be  made  before  the 
certificate  of  extension  has  been  filed  as  re- 
quired by  law.  -Seventh.  A  railway  company 
may  begin  the  work  of  location  on  any  part 
of  its  contemplated  route,  and  a  location  of 
a  part  only  of  its  road  may  be  held  against 
a  rival  company,  seeking  the  same  location, 
as  long  as  such  locating  company  manifests 
good  faith  by  the  diligent  prosecution  of  tlie 
work  contemplated  by  its  organization. 

The  application  of  these  principles  to  the 
facts  must  determine  whether  the  applicant 
is  entitled  to  the  right  of  way  through  Jen- 
ny's Gap.  The  work  done  in  Jenny's  Gap 
by  the  engineers  of  the  Deepwater  Company 
prior  to  September  2,  1902,  although  platted 
and  shown  by  stakes  on  the  ground*  did  not 
constitute  a  location.  The  engineers  alon^ 
could  not  make  a  legal  location.  It  could  be 
made  only  by  act  of  the  board  of  directors. 
For  want  of  the  CQnsent  of  a  majority  of  the 
stockholders  and  the  filing  of  a  certificate  of 
extension,  required  by  section  53  of  chapter 
54  of  the  Code  of  1899,  the  board  of  direct- 
ors were  themselves  powerless  to  make  a 
location  through  Jenny's  Gap.  If,  however, 
the  board  of  directors,  after  having  obtained 
authority  to  do  so,  adopted,  as  the  location 
of  the  road,  the  survey  previously  made,  it 
was  immaterial,  as  has  been  determined, 
that  the  surveying  and  platting  had  been 
done  before  the  acquisition  of  such  author- 
ity. The  stockholders  met  and  passed  the 
resolution  of  extension  early  in  the  morning 
of  September  2d.  Immediately  afterwards, 
the  directors  met  and  passed  the  resolution 
hereinbefore  quoted.  Later  in  the  same  day, 
the  certificate  of  extension  and  a  plat  of  the 
location  through  Jenny's  Gap  were  filed  in 
the  office  of  the  Secretary  of  State.  If  the 
resolution  passed  by  the  board  of  directors 
was  a  resolution  of  location,  or  If,  together 
with  the  resolution  passed  by  the  stockhold- 
ers,  the   circumstances   under    which    both 


were  passed,  and  the  prior  and  subsequent 
acts  of  the  board,  it  amounted  to  a  location, 
the  undisputed  fact  remains  that  the  act  of 
its  passage  preceded  the  filing  of  the  certifi- 
cate of  extension  in  the  ofilce  of  the  Secre- 
tary of  State.  This,  it  is  urged,  constitutes 
an  insuperable  obstacle  to  its  being  treated 
as  an  adoption  of  the  location,  however  clear- 
ly the  resolution  may  have  expressed  the  in- 
tent to  so  adopt,  because  the  statute  says 
"such  corporation  before  commencing  any 
such  extension  in  this  state,  shall  file  in  the 
office  of  the  Secretary  of  State,  a  certifi- 
cate," etc.  But  all  these  transactions  oc-* 
curred  on  the  same  day,  and  within  the  space 
of  six  or  seven  hours.  Can  they  not  have 
effect  according  to  the  intent  of  the  parties 
performing  them?  As  the  stockholders  had 
consented  to  the  extension,  the  directors 
knew  the  certificate  would  be  immediately 
ffied.  They  had  full  authority  to  file  it  them- 
selves, and  intended  to  do  so.  They  desired 
to  file,  at  the  earliest  possible  moment,  their 
map  of  the  location  through  Jenny's  Gap. 
In  order  to  make  one  trip  to  Charleston  sub- 
serve both  purposes,  they  held  their  meeting 
and  ordered  the  filing  of  the  map  along  with 
the  certificate  of  extension.  To  say  they 
could  not  do  this,  but  were  bound  to  delay 
the  act  signifying  adoption  until  after  the 
filing  of  the  certificate,  would  subordinate 
substance  to  mere  form.  Moreover,  the 
board,  although  having  no  power  to  delegate 
to  its  engineers  the  selection  of  a  location, 
could  undoubtedly  direct  its  engineers  to 
claim  aBd  hold  a  location  determined  upon 
by  themselves.  If,  therefore,  they  did,  on 
the  2d  day  of  September,  1902,  order  their 
agents  to  do  certain  acts  with  reference  to 
the  survey  through  Jenny's  Gap,  on  that  day 
and  afterwards,  which  clearly  signified  their 
intention  to  claim  and  hold  it  as  a  location, 
the  acts  of  the  engineers,  done  in  pursuance 
of  such  direction,  were  the  acts  of  the  board. 
These  engineers  did  on  the  3d  day  of  Sep- 
tember, 190^,  file  the  projected  map  of  that 
survey  in  the  clerk's  office  of  the  county 
court  of  Raleigh  county.  On  the  9th  day  of 
the  same  month  they  filed  In  said  office  a 
map  of  their  actual  location  through  the  gap, 
prepared  in  the  meantime.  On  September 
8th  they  filed  a  second  map  of  the  same  lo- 
cation in  the  office  of  the  Secretary  of  State. 
Whether  these  subsequent  acts  were  ordered 
by  the  board  depends  upon  the  true  inter- 
pretation of  the  resolutions  passed  on  the  2d 
day  of  September. 

At  the  time  of  the  passage  by  the  stock- 
holders of  the  resolution  of  extension,  they 
had  before  them  plats  of  the  syurveys  made 
up  to  that  time,  including  the  survey  through 
Jenny's  Gap;  but  It  is  contended  that  that 
resolution  makes  no  reference  to  them.  It 
does  say,  "said  extension  to  be  located  on  the 
most  practicable  route,  as  shown  on  the 
maps  and  profiles  filed  as  required  by  law," 
but  at  that  time  none  had  been  filed  as  re- 
quired by  law.    They  were  filed  on  the  same 
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day,  but  after  the  adoption  of  the  resolu- 
tion. As  has  been  shown,  prior  to  that  date 
the  engineers  had  made  two  surveys,  one 
through  Jenny's  Gap  and  Clark's  Gap,  and 
the  other  over  an  entirely  different  route,  by 
way  of  Piney  creek  and  Camp  creek. 
Whether  the  Piney  creek  and  Camp  creek 
survey  was  ever  platted  is  not  shown.  That 
it  was,  cannot  be  assumed.  There  is  no  evi- 
dence that  any  plat  of  it  was  made  or  placed 
before  the  stockholders  or  the  directors.  If, 
therefore,  the  resolution  referred  to  maps 
then  in  existence,  they  were  the  maps  of 
the  Clark's  Gap  and  Jenny's  Gap  survey.  In 
view  of  these  facts,  and  the  further  fact  that 
the  stockholders'  meeting  was  held  for  the 
express  purpose,  as  shown  by  all  the  circum- 
stances pertaining  to  the  transaction  and  the 
situation  of  the  parties,  of  claiming  the  Jen- 
ny's Gap  location,  as  shown  on  the  plat  then 
in  the  hands  of  the  stockholders  and  officers 
of  the  company,  against  the  Chesapeake  & 
Ohio  Company,  and,  to  that  end,  of  making 
an  immediate  filing  of  those  maps,  and  that 
the  resolution  passed  by  the  stockholders  and 
the  one  passed  by  the  board  of  directors  had 
been  prepared  on  the  day  before  with  a  view 
to  adopting  them  early  on  the  morning  of 
the  2d  of  September,  and  of  filing  the  certifi- 
cate of  extension  and  the  maps  as  far  as 
made,  at  the  earliest  possible  moment  after 
the  passage  of  the  resolution,  can  we  say 
that  those  maps,  together  with  such  others 
of  the  same  route  as  might  thereafter  be 
made,  are  the  maps  referred  to  in  the  reso- 
lution? The  resolution  says,  "to  be  located 
on  the  most  practicable  route  as  shown  on 
maps  and  profiles  filed";  but  it  is  urged  that 
it  must  be  read  and  applied  as  if  it  said 
"on  the  maps  and  profiles  hereafter  filed  as 
required  by  law,"  or  **on  maps  and  profiles 
to  be  filed,"  etc.  Being  so  read,  to  what 
does  it  refer?  Part  of  the  maps  to  be  filed 
were  undoubtedly  those  already  made  and  in 
hand,  and  the  hasty  meeting  of  the  stock- 
holders was  held  for  the  express  purpose  of 
putting  the  company  In  position  to  file  them. 
As  to  so  much  of  the  route  as  had  been  sur- 
veyed and  delineated  upon  the  maps,  they 
knew  its  location  and  Intended  to  adopt  it, 
and  endeavored  to  do  so  by  this  resolution. 
That  is  part  of  what  Is  meant  by  the  lan- 
guage, *'said  extension  to  be  located  on  the 
most  practicable  route  as  shown  on  the  maps 
and  profiles,  filed  as  required  by  law."  So 
far  as  the  survey  had  been  made,  the  most 
practicable  route  had  been  ascertained,  and 
was  then  shown  on  the  maps.  As  to  that 
part  of  It  which  had  not  been  surveyed,  the 
engineers  were  to  proceed  with  their  work 
and  make  the  filings  as  fast  as  the  maps 
could  be  prepared. 

The  two  principal  objections  to  this  con- 
struction, based  upon  language  found  in  the 
resolution  Itself,  are,  first,  that  it  was  des- 
ignated by  the  stockholders  themselves  as 
their  certificate  of  extension,  and  not  as  a 
description  of  a  specific  location;    and,  sec- 


ond, that  It  directed  certain  persons  by  name 
"to  make  the  necessary  filings  as  required 
by  law,  as  fast  as  the  same  may  be  pre- 
pared." The  direction  to  file  the  resolution 
as  the  certificate  of  extension  would  pre- 
clude its  use,  or  an  intent  in  passing  it, 
for  any  other  purpose  inconsistent  with  the 
office  of  such  certificate;  but  a  location  is 
perfectly  consistent  with  an  extension,  and 
the  resolution  might  well  subserve  both  pur- 
poses. A  fact  fully  proved  is  that  the  stock- 
holders had  before  them  at  the  meeting,  and 
had  previously  examined,  maps  of  the  survey 
through  Jenny's  Gap,  and  of  the  survey  of 
the  route  from  the  mouth  of  Barker's  creek 
to  within  four  or  five  miles  of  Jenny's  Gap, 
a  distance  of  10  or  12  miles.  Does  the  dlrec^ 
tlon  to  make  filings  '*as  fast  as  the  same  may 
be  prepared"  exclude  these  maps,  on  the  the- 
ory that  they  were  filings  already  prepared, 
and  therefore  not  within  the  description? 
Such  is  the  contention.  It  does  not  appear 
that  they  were  then  fully  prepared.  They 
had  been  prepared  as  maps,  but  what  was 
deemed  a  preparation  thereof  for  filing  does 
not  appear,  nor  is  it  apparent  from  the  rec- 
ord that  any  certificate  had  been  attached 
to  them.  In  the  absence  of  evidence  that 
they  were  fully  prepared  for  filing,  we  can- 
not see  that  they  are  excluded  by  the  de- 
scriptive terms  quoted. 

Here  it  is  suggested  that  the  adoption  of 
this  resolution  by  the  stockholders  did  not 
make  a  location,  because  the  statute  says 
the  corporate  powers  of  a  railroad  corpora- 
tion shall  be  in  the  board  of  directors.  The 
point  is  well  taken.  This  did  not  amount  to 
a  location,  but  it  Is  an  important  transac- 
tion to  be  considered  upon  the  Inquiry  as  to 
whether  the  directors  made  a  location.  If 
the  foregoing  construction  of  the  resolution 
is  correct,  it  was  adopted  by  the  directors 
and  made  their  resolution.  Immediately  aft- 
er the  adjournment  of  the  stockholders'  meet- 
ing, and  before  any  papers  were  sent  away, 
the  directors,  fresh  from  the  stockholders' 
meeting,  fully  cognizant  of  all  that  had  been 
done  there,  and  Imbued  with  the  spirit  and 
purpose  of  that  meeting,  met  and  passed 
the  resolution  hereinbefore  set  out,  directing 
the  chief  engineer  and  attorney  In  fact  of 
the  Deepwater  Company  "to  carry  out  the 
surveys  and  extensions  of  same  as  author- 
ized by  the  stockholders  in  their  meeting  of 
this  date,  and  to  do  all  things  further  that 
may  be  necessary  for  carrying  out  said  reso- 
lution." If  we  are  correct  about  the  refer- 
ence to  maps  and  profiles  in  the  resolution 
passed  by  the  stockholders,  they  were  the 
maps  of  the  surveys  mentioned  in  the  resolu- 
tion passed  by  the  directors,  and  this  resolu- 
tion of  the  directors  ordered  the  doing  of 
all  things  necessary  for  carrying  out  the 
resolution,  and  among  these  was  the  exten- 
sion of  the  railroad  upon  the  location  shown 
by  the  maps  and  profiles.  This  meeting  was 
held  at  an  early  hour  to  insure  the  filing 
of  the  maps  on  that  day,  and  they  were  sent 
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away  Immediately  for  that  purpose,  and 
actually  filed  by  tlie  person  appointed  for  that 
purpose  at  that  meeting.  They,  as  well  as 
the  maps  subsequently  filed  In  the  ofi^ce  of 
the  clerk  of  the  county  court  of  Raleigh 
county  on  the  3d  and  9th  days  of  Septem- 
ber, 1902,  and  In  the  office  of  the  Secretary 
of  State  on  the  8th  day  of  September,  1902, 
were  filed  by  order  of  the  board  of  direct- 
ors. For  what  purpose?  Could  it  have  been 
any  other  than  to  claim  the  location  shown 
by  them?  Though  not  an  Indispensable  step 
in  the  act  of  location,  does  not  the  act  of 
filing  maps  by  order  of  the  board  of  direct- 
ors clearly  Indicate  their  election  and  de- 
termination to  take  the  location  shown  by 
the  maps  for  the  purposes  of  the  road? 
They  were  the  acts  of  the  corporation.  They 
were  done  under  the  resolution,  and  to  give 
notice  of  the  location  claimed  by  the  com- 
pany. That  these  acts  were  done  with  In- 
tent to  make  a  present  selection  of  the  loca- 
tion In  question  is  a  necessary  Inference 
from  their  nature,  the  manner  in  which  they 
were  done,  the  surrounding  circumstances, 
and  the  contemporaneous  and  subsequent 
conduct  of  the  corporate  authcNitles.  And 
several  of  them  were  subsequent  to  the  date 
of  the  filing  of  the  certificate  of  extension. 

Is  any  rule  violated  by  thus  reading  the 
resolutions  in  the  light  of  the  surrounding 
circumstances,  the  situation  of  the  parties, 
and  their  conduct?  Certainly  not  They  are 
Instruments  of  much  less  solemnity  than 
deeds,  wills,  and  contracts,  and  all  such  in- 
struments may  be  so  read  when  the  Intent 
of  the  parties  is  not  made  plain  by  the  terms 
used.  "The  circumstances  connected  with 
the  transaction,  and  the  situation  of  the  par- 
ties, may  be  considered  In  arriving  at  the  In- 
tent of  the  parties."  Devlin  on  Deeds,  S  839, 
citing  a  long  list  of  cases.  The  rule,  as  ap- 
plied to  contracts,  Is  tersely  and  accurately 
stated  in  9  Oyc.  587,  as  follows:  "To  deter- 
mine the  intention  of  the  parties,  If  the 
meaning  is  not  clear,  It  is  necessary  that  re- 
gard shall  be  had  to  the  nature  of  the  Instru- 
ment itself,  the  condition  of  the  parties  exe- 
cuting it  and  the  objects  which  they  had  In 
view,  for  which  purpose  parol  evidence  is 
admissible."  In  the  law  of  wills  the  same 
rule  obtains.  **To  aid  In  the  true  construc- 
tion of  the  will,  evidence  may  be  received, 
and  should  be  sought,  of  any  facts  known  to 
the  testator,  which  may  reasonably  be  sup- 
posed to  have  Influenced  him  In  the  disposi- 
tion of  his  property,  and  all  the  surrounding 
circumstances  at  the  time  of  making  the 
will."  Magers  v.  Edwards'  Adm'r,  13  W.  Va. 
822.  Another  rule,  applicable  to  contracts 
and  deeds  that  are  uncertain  In  their  terms, 
is  stated  In  9  Cyc.  588,  as  follows:  "Where 
the  parties  to  a  contract  have  given  It  a  par- 
ticular construction,  such  construction  will 
generally  be  adopted  by  the  court  in  giving 
effect  to  its  provisions.  And  the  subsequent 
acts  of  the  parties,  showing  the  construc- 
tion they  have  put  upon  the  agreement  them- 


selves, are  to  be  looked  to  by  the  court,  and 
in  some  cases  may  be  controlling."  See.  also, 
Kidwell  V.  Baltimore,  etc.,  Co.,  11  Grat.  G'^S; 
Clark  V.  Nunn,  25  Grat  287;  Caperton's 
Adm'rs  v.  Caperton's  Heirs,  36  W.  Va.  479, 
15  S.  B.  257;  Scraggs  v.  HUl,  37  W.  Va.  706, 
17  S.  B.  185;  Shrewsbury  v.  Tufts,  41  W.  Va. 
212,  23  S.  E.  692.  Surely  there  must  be  equal 
latitude  of  Inquiry  In  seeking  the  true  mean- 
ing and  application  of  a  written  declaration 
made  In  an  ex  parte  proceeding.  Still  an- 
other principle  of  wide  application  is  that 
parol  evidence  Is  admissible  to  aid  In  making 
application  of  the  descriptions  In  written  in- 
struments to  the  subject-matter  thereof. 
Snooks  V.  Wingfield,  52  W.  Va.  441,  44  S.  E. 
277;  Jones,  Real  Prop.  Conv.  §  339;  Furbee 
V.  Furbee,  49  W.  Va.  191,  195,  38  S.  E.  511. 

The  suggestion  that  the  resolutions  are 
certain  and  definite  in  terms,  founded  upon 
the  designation  of  the  resolution  as  a  certifi- 
cate of  extension,  and  the  direction  to  make 
filings  "as  fast  as  they  may  be  prepared," 
has  been  disposed  of.  The  fact  that  they 
had  maps  before  them,  and  contemplated  the 
making  of  others,  makes  the  resolution  un- 
certain as  to  whether  the  reference  is  to  both 
classes  of  maps  or  to  only  one,  and  opens 
the  way  for  parol  evidence  on  the  question  of 
intent  Another  objection  to  this  method  of 
interpretation  is  that  the  resolution,  like  a 
statute,  must  speak  for  itself,  and  cannot 
be  aided  by  extrinsic  circumstances,  and  Is 
not  therefore  to  be  classed  with  such  instru- 
ments as  deeds,  wills,  and  contracts.  This 
position  is  clearly  untenable.  Though  the 
power  to  make  a  location  may  be  legislative 
in  its  nature,  no  form  or  mode  by  which  its 
exercise  shall  be  evidenced  has  been  provid- 
ed by  law.  No  reason  is  perceived  why  cor- 
porate action  in  the  selection  of  a  railroad 
location  should  be  evidenced  in  a  manner 
different  from  any  other  corporate  act.  The 
nature  of  the  power  and  the  mode  of  Its  exer- 
cise are  obviously  distinct  But  if  these  were 
not  so,  statutes  form  no  exception  to  the 
rules  of  interpretation  and  construction 
above  referred  to.  In  Railway  Co.  v.  Ailing,  99 
U.  S.  463,  474,  25  L.  Ed.  438,  Mr.  Justice  Har- 
lan applied  the  principle,  saying:  "Of  what 
the  company  had  done,  prior  to  the  passage 
of  the  act  of  1872  [Act  June  8,  1872,  c.  354, 
17  Stat  339],  towards  effecting  the  objects 
of  its  incorporation.  Congress,  it  is  fairly 
to  be  presumed,  was  not  uninformed.  It  was 
aware,  we  must  also  presume,  of  the  routes 
designated  in  the  charter  of  the  company  for 
the  main  road  and  its  several  branches,  all 
so  connected  as  to  constitute,  when  com- 
pleted, an  extended  railway  system  for  that 
entire  region.  That  Congress  was  so  In- 
formed is  quite  clearly  Indicated  by  the 
terms  employed  In  the  act  of  1872.  That 
act  must  therefore  receive  the  same  construc- 
tion which  would  be  adopted  had  it  con- 
tained a  full  or  detailed  description  of  the 
routes  of  the  main  line  and  branches.  In 
this  view,  and  having  due  regard  to  all  the 
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oircnmstances  and  condltlonB  of  the  com- 
posy  when  the  act  was  passed,  we  do  not 
doubt  that  the  Intention  of  Ck)ngre88  was  to 
grant  to  the  company  a  present  beneficial 
easement  in  the  particular  way  over  which 
the  designated  routes  lay,  capable,  however, 
of  enjoyment  only  when  the  way  granted 
was  actually  located  and  in  good  faith  ap- 
propriated for  the  purposes  contemplated  by 
the  charter  of  the  company  and  the  act  of 
Congress."  Can  the  prior  and  subsequent 
conduct  of  the  Legislature  be  considered? 
Yes.  All  acts  In  pari  materia,  repealed  or 
unrepealed,  are  to  be  considered.  Forqneran 
V.  Donnally,  7  W.  Va.  114;  Vane  v.  New- 
combe,  132  U.  S.  220.  10  Sup.  Ct  60,  83 
L.  Ed.  310;  Viterbo  v.  Friedlander,  120  U.  S. 
707,  7  Sup.  Ot.  962,  80  L.  Ed.  776;  Daniel 
y.  Simms,  49  W.  Va.  554,  39  S.  E.  690.  Can 
the  surrounding  circumstances  be  considered? 
Yes,  and  also  the  history  of  the  times,  and 
the  purpose  sought  to  be  accomplished  by 
the  act  Smith  y.  Townsend,  148  U.  S.  490, 
18  Sup.  Ct.  634,  37  L.  Ed.  533;  Daniel  y. 
Simms,  49  W.  Va.  554,  89  S.  E.  690.  If  a 
hasty  and  precipitate  meeting  of  the  Legis- 
lature had  taken  place  by  reason  of  some 
threatened  peril  to  the  commonwealth,  for 
the  aversion  of  which  a  crude  act  had  been 
passed,  which,  read  in  the  light  of  all  the 
circumstances,  clearly  disclosed  its  purpose, 
I  have  no  doubt  that  the  manner  in  which 
the  Legislature  had  assembled,  and  what  was 
done  and  ordered  before  and  at  the  session, 
might  be  considered,  along  with  all  other 
attendant  circumstances. 

Nor,  In  reaching  this  conclusion  by  the 
application  of  the  foregoing  principles,  have 
we  lost  sight  of  the  status  of  the  case  in 
this  court  The  plaintiff  in  error  is  regarded 
as  a  demurrant  to  evidence,- admitting  all 
the  facts  which  the  evidence  of  the  defend- 
ant in  error  fairly  tends  to  prove,  and  all 
fair  inferences  arising  therefrom,  and  waiv- 
ing all  its  own  conflicting  and  impeached  evi- 
dence, and  all  inferences  from  its  own  evi- 
dence not  necessarily  arising  therefrom. 
Harrison  v.  Bank,  6  W.  Va.  1;  Nutter  v. 
Sydenstricker,  11  W.  Va.  535;  State  v.  Sea- 
bright,  15  W.  Va.  590;  Abrahams  v.  Swann, 
18  W.  Va.  274,  41  Am.  Rep.  692;  State  v. 
Miller,  26  W.  Va.  106;  Laidley  v.  Smith,  32 
W.  Va.  387.  9  S.  B.  209,  25  Am.  St  Rep.  825; 
State  V.  Denoon,  34  W.  Va.  139,  11  S.  E. 
1003;  Mercantile  Co.  v.  Truax,  44  W.  Va, 
531,  29  S.  E.  1006;  Rohrbaugh  v.  Express 
Co.,  50  W.  Va.  148,  40  S.  E.  398,  88  Am.  St 
Rep.  849;  Miller  v.  Insurance  Co.,  8  W.  Va. 
515;  Ware  v.  Stephenson,  10  Leigh,  161; 
Muhleman  v.  Ins.  Co.,  6  W.  Va.  508.  But 
the  record  here  presents  the  three  distinct 
issues  of  (1)  a  location  by  the  Deepwater 
Company  before  September  11,  1902,  (2)  a 
location  by  the  Chesapeake  &  Ohio  Company, 
September  11,  1902,  and  (3)  a  location  by  the 
Deepwater  Company,  September  26,  1902. 
Settlement  of  the  first  in  favor  of  the  Deep- 
water  Company  is  decisive  of  the  case.    That 


only  we  are  now  considering,  for  the  evidence 
relating  to  the  others  does  not  bear  percep- 
tibly upon  it  All  the  material  evidence  ap- 
plicable to  it  was  adduced  by  the  demurrant 
and  whatever  conflict  there  is  in  the  evidence 
relating  to  this  issue  is  found  in  the  demur- 
rant's own  evidence.  Most  if  not  all,  of  the 
inconsistency  in  it  has  been  eliminated  by 
the  determination  of  a  purely  legal  question 
— ^the  construction  of  the  resolutions.  That 
never  was  a  matter  of  inference  to  be  left 
to  a  Jury.  As  to  what  was  done  in  obedience 
to  the  resolution  of  the  board  of  directors, 
there  is  no  dispute,  at  least  no  question  hav* 
ing  any  reasonable  basis  in  the  evidence. 
Far  more  was  done  than  a  resolution  of  ex- 
tension and  a  mere  exploration  of  the  route 
under  it  required.  Unless  it  be  held  that 
this  evidence,  on  the  whole,  points  certainly, 
unerringly,  and  necessarily  to  a  location  by 
corporate  authority  before  the  11th  day  of 
September,  1902,  much  of  it  must  be  taken 
for  naught  and  put  out  of  the  case,  and  the 
court  has  no  right  to  discard  it 

The  Deepwater  Company  made  a  location 
by  another  and  later  act  of  adoption.  The 
directors  of  that  company,  on  the  26th  day 
of  September,  1902,  passed  a  re8oluti(Hi  recit- 
ing that  the  engineer  had  located  the  com- 
pany's proposed  railroad  from  Glen  Jean  up 
the  Dunloup  creek  to  the  mouth  of  Sugar 
creek,  and  up  Sugar  creek,  crossing  the  di- 
vide, to  Pack's  Branch  of  Paint  Creek,  down 
that  branch  and  up  Paint  creek,  crossing 
the  divide,  to  Miller's  Camp  Branch  of  the 
Marsh  Fork  of  Coal  riva,  down  that  branch 
to  the  junction  of  the  same  with  Surveyor's 
Fork,  up  that  fork  to  Jenny's  Gap,  and 
through  that  gap  to  the  waters  of  Slab  Fork, 
and  then  on  to  the  Bluestone  river  as  here- 
inbefore described;  approving  and  adopting 
the  whole  of  that  location  and  such  maps 
of  it  as  had  then  been  filed  in  the  ofllce  of 
the  Secretary  of  State  and  in  the  clerks' 
offices  of  the  county  courts  of  Fayette,  Ra- 
leigh, Wyoming,  and  Mercer  counties,  and 
directing  the  engineer  in  charge  to  file  as 
speedily  as  practicable  in  the  proper  offices 
maps  and  profiles  of  the  remaining  parts  of 
said  location.  Prior  to  that  time,  the  map 
and  profile  of  the  location  through  Jenny's 
Gap  had  been  filed.  This  was  a  formal,  spe- 
cific, and  a  deliberate  adoption  of  that  loca- 
tion by  the  corporate  authorities  of  the  Deep- 
water  Railway  Company.  This  is  undisput- 
ed, except  that  it  was  not  an  adoption  of  a 
location  of  the  entire  line  according  to  com- 
plete surveys  then  made.  That  objection 
has  been  disposed  of. 

If,  prior  to  the  26th  day  of  September, 
1902,  the  Chesapeake  &  Ohio  Company  had 
not  by  corporate  action,  adopted  the  same 
location  through  Jenny's  Gap,  the  right  of 
the  Deepwater  Company  to  that  location,  by 
force  of  the  action  of  its  directors  on  Sep- 
tember 26,  1902,  is  beyond  dispute.  The  de- 
fendant in  error  claims  to  have  adopted  the 
location  on  the  11th  day  of  September  by  a 
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resolution  passed  by  its  board  of  directors  at 
«  zneeting  held  on  that  day  in  the  city  of 
New  York.  •  For  proof  of  this,  it  introdu- 
ced, over  the  objection  of  plaintiff  In  error, 
wliat  purports  to  be  a  reccMrd  of  the  min- 
utes of  such  meeting,  including  the  adc^tion 
of  such  a  resolution.  This  record  consists  of 
typOTTTitten  sheets,  pasted  in  a  regular  book 
of  the  company  kept  at  Richmond,  Va.,  by 
the  secretary  of  the  company,  who  testified 
that  he  had  not  attended  the  meeting,  and 
knew  nothing  of  it  or  what  had  been  done 
thereat,  other  than  what  was  disclosed  by 
the  typewritten  matter.  This  typewritten 
record  on  sheets  of  paper,  signed  by  the 
president  of  the  company  and  the  assistant 
secretary,  had  been  received  by  him  and 
pasted  in  the  minute  book,  but  he  did  not 
even  say  when  they  had  been  received.  Nei- 
ther the  president  assistant  secretary,  nor 
any  other  person  who  appears  to  have  at- 
tended the  meeting  was  called  to  testify  that 
such  meeting  was  held  and  such  resolution 
passed,  and  nothing  was  shown  by  way  of 
excuse  for  not  calling  them.  Furthermore, 
it  was  admitted  that  both  the  president  and 
assistant  secretary  were  living,  and  residing, 
respectively,  in  Richmond  and  Philadelphia. 
The  defendant  in  error  attempts  to  use  this 
record  as  evidence  to  prove  its  own  act  in 
its  own  favor  against  a  total  stranger  to  it. 
It  is  not  used  for  the  purpose  of  establishing 
any  contractual  relation  between  it  and  the 
plaintiff  in  error.  It  makes  no  charge 
against  the  plaintiff  in  error.  It  does,  bow- 
ever,  make  use  of  this  resolution  to  prove  ti- 
tle in  itself  to  a  thing  which  the  plaintiff  in 
error  says  it  has  not  acquired,  and  to  which 
the  plaintiff  in  error  is  entitled,  unless,  by 
prior  acquisition,  it  has  become  the  property 
of  the  defendant  in  error.  In  support  of  the 
admissibility  of  the  record  for  this  purpose, 
upon  showing  that  it  was  entered  In  the  book 
by  one  having  authority  to  do  so,  it  is  con- 
tended that  the  records  of  a  private  corpo- 
ration are  admissible  evidence  against  all 
persons  to  prove  its  corporate  acts.  The 
able  counsel  for  defendant  in  error  say  the 
following  is  deducible  from  the  authorities 
as  a  rule  on  the  subject:  **The  records  of 
a  corporation  are  admissible  to  establish  a 
right  in  it  which  grows  out  of  its  own  pro- 
ceedings, although  they  may  not  be  admissi- 
ble to  fasten  the  liability  on  others."  In 
testing  the  soundness  of  this  proposition,  It 
is  necessary  to  bear  in  mind  that  the  deci- 
sions relating  to  the  admissibility  of  such 
evidence  present  many  distinctions  in  re- 
spect to  the  subject-matter  of  the  contro- 
versy, the  relation  of  the  parties  to  it,  and 
to  one  another,  and  the  nature  of  the  fact 
sought  to  be  proved  by  such  evidence.  That 
the  records  of  a  corporation  are  always  ad- 
missible against  it  is  perfectly  apparent. 
They  are  admissions  and  declarations  against 
its  Interest,  and  may  be  used  as  such.  Just 
as  the  books,  memoranda,  letters,  and  dec- 
larations  of   an   individual    may   be   used 


against  him,  although  not  admissible  in  his 
favor.  Jones,  Ev.  §  530;  Townsend  v. 
Church,  6  Gush.  279.  The  cases  illustrating 
this  use  of  corporation  records  and  books 
can  have  no  possible  bearing  on  the  question 
presented  here.  Hence  no  time  need  be 
spent  in  collecting  and  analyzing  them. 

When  the  controversy  is  between  stock- 
holders, concerning  their  interests  in  the 
corporation,  and  involves  the  consideration 
of  the  acts  of  the  corporation  as  affecting  di- 
rectly its  status  and  indirectly  their  inter- 
ests, the  records  and  books  are  admissible  if 
authenticated  by  showing  that  they  are  the 
records  and  books  of  the  corporation  and 
have  been  regularly  kept  as  such.  This  Is 
done  by  calling  as  a  witness  the  secretary  or 
other  recording  officer,  if  he  can  be  had. 
This  rule  rests  upon  considerations  of  con- 
venience, and  also  upon  sound  legal  principle. 
By  becoming  a  stockholder  in  a  corporation, 
a  person  creates,  between  himself  and  all 
other  stockholders  of  the  corporation,  and 
between  himself  and  the  corporation,  a  con- 
tractual relation,  which  is  affected  and  con- 
trolled, in  some  degree,  by  every  proper  act 
of  the  corporation,  whether  done  by  its 
board  of  directors,  its  officers,  or  its  mere 
employes.  He  Is  bound  by  its  past  acts,  and 
has  consented  to  be  bound  by  all  Its  future 
acts.  If  they  result  in  gains,  he  shares  in 
them,  and,  if  in  losses,  he  suffers  his  pro- 
portionate part  thereof.  The  business  of 
the  corporation  is  his  business.  Though,  in 
a  direct  and  primary  sense,  the  directors  and 
officers  are  the  agents  of  the  corporation, 
and  not  subject  to  his  Individual  control, 
they  are,  in  a  substantial  way,  his  agents 
and  employes,  and  he,  along  with  the  cor- 
t>oration,  is  privy  to  their  acts  and  may  be 
deemed  to  have  authorized  every  book  entry 
and  every  record  of  corporate  meetings  and 
acts  that  the  officers  and  agents  may  law- 
fully make.  He  is  deemed  to  have  known, 
when  he  established  his  relationship  of  stock- 
holder, that  such  records  and  entries  would 
be  made,  and  that  they  would  Indirectly  re- 
late to  and  affect  his  interest.  Having  ac- 
cess to  the  books  and  constructive  knowledge 
of  their  contents,  there  Is  ground  for  a  pre- 
sumption that  he  would  not  have  suffered  an 
improper  entry  to  remain  in  them  without 
objection.  Moreover,  a  relationship  closely 
allied  to  that  of  partnership  exists  between 
the  stockholders  of  a  corporation.  Because 
of  the  relation  of  agency  existing  between 
copartners,  and  the  right  of  inspection  of  the 
books  relating  to  the  partnership  business 
and  affairs,  the  books  of  a  copartnership  are 
admissible  evidence  in  controversies  between 
the  members  thereof.  "Although  the  book 
of  an  Individual  is  not  evidence  In  his  favor 
against  others,  yet,  from  the  very  nature  of 
the  case,  the  books  of  a  partnership  must  be 
evidence  between  the  partners  themselves. 
Their  situation  is  one  of  confidence.  They 
agree  to  unite,  and,  as  to  others,  to  become 
one  person,  and  the  books  of  the  firm  are  to 
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speak  their  language  and  record  tbelr  Joint 
transactions;  and  there  is  an  understanding 
that  these  books  are  to  be  appealed  to,  to 
tell  their  true  situation.  To  admit  them  as 
evidence,  then,  Is  only  effectuating  their 
agreement,  and  using  their  own  criterion 
and  test  to  ascertain  the  truth.  Such  books, 
therefore,  kept  subject  to  the  inspection  of 
each,  must  be  admitted  as  correct  till  the 
contrary  is  shown."  Mills,  J.,  in  Simms  v. 
Kirtley,  1  T.  B.  Mon.  80.  This  doctrine  has 
been  enunciated  and  applied  in  early  Vir- 
ginia cases,  binding  upon  this  court.  Fletch- 
er y.  Pollard,  2  Hen.  &  M.  544;  Brickhouse 
V.  Hunter,  4  Hen.  &  M.  303,  4  Am.  Dec.  526. 
See,  also,  Heartt  v.  Coming,  8  Paige  (N.  T.) 
566. 

Though,  according  to  good  authority,  there 
is  no  legal  principle  upon  which  the  action 
can  be  Justified,  courts  almost  everywhere 
hold  that  the  records  and  proceedings  of  a 
corporation  are  admissible  to  prove,  prima 
facie,  against  an  individual,  his  membership 
in  it  as  a  stockholder.  This  rule  is  stated  in 
Tumbull  V.  Payson,  95  U.  S.  418,  24  L.  Ed. 
437,  as  follows:  *'A  person  is  presumed  to 
be  the  owner  of  stock  when  his  name  ap- 
pears upon  the  books  of  the  company  as  a 
stockholder,  and,  when  he  is  sued  as  such, 
the  burden  of  disproving  that  presumption 
is  cast  upon  him."  It  was  adopted  by  this 
court  in  Railway  v.  Applegate,  21  W.  Va. 
172,  without  any  reference  to  other  authori- 
ties for  a  verification  of  its  soundness.  The 
federal  decision  Just  mentioned  predicated 
the  rule  upon  the  following  decisions  as  au- 
thority therefor:  Coflin  v.  Collins,  17  Me. 
4i0;  Merrill  v.  Walker,  24  Me.  237;  Plank 
Road  V.  Rice,  7  Barb.  (N.  Y.)  162;  Hoa gland 
V.  Bell.  36  Barb.  (N.  Y.)  57;  Turnpike  Road 
V.  Van  Ness,  2  Cranch,  C.  C.  451,  Fed.  Gas. 
No.  11,986;  Mudgett  v.  Horrell,  83  Cal.  25. 
The  oldest  of  these  is  Coffins  v.  Collins,  an 
action  of  replevin  against  a  sheriff  for  cer- 
tain logs  seized  under  an  execution  against 
a  certain  corporation.  The  defendant  en- 
deavored to  prove  that  the  property  which  he 
took  out  of  the  possession  of  the  plaintiffs 
'l)elonged  to  a  certain  individual  who  was  a 
member  of  the  corporation,  in  consequence 
of  which  said  Individuars  property  was  lia- 
ble to  be  taken  under  the  execution.  In  or- 
der to  establish  the  existence  of  the  corpora- 
tion, he  introduced  the  act  incorporating  it, 
and  then  offered  to  prove  by  oral  testimony 
the  organization  of  the  company  and  user 
of  the  corporate  franchises  conferred  by  the 
act,  and  the  court  held  this  evidence  inad- 
missible to  prove  the  fact  of  corporate  exist- 
ence, on  the  ground  that  the  records  were  the 
best  evidence,  and  not  to  be  supplanted  by 
oral  testimony  without  having  shown  that 
they  could  not  be  obtained.  Just  here  it  is 
to  be  observed  that  the  case  was  not  an  ac- 
tion by  the  corporation  against  a  stockholder, 
but  the  issue  was  whether  or  not  the  rela- 
tion of  stockholder  existed.  In  the  next  case, 
Plank  Road  Co.  r.  Rice,  there  was  neither 


a  declaration  of  such  a  rule  nor  any  neces- 
sity for  it  The  subscription  paper  of  the 
defendant  was  produced,  and  there  was  oral 
proof  of  his  acceptance  of  a  certificate  of 
stock  in  the  corporation  without  objection. 
He  did  not  deny  his  connection  with  the  cor- 
poration, nor  the  acts  which  it  was  alleged 
he  had  done  by  way  of  subscription  and  par- 
ticipation, but  did  deny  the  legal  sufficiency 
of  those  acts  to  make  him  a  stockholder. 
Hoagland  v.  Bell  lays  down  the  rule  as  de- 
clared in  Turnbull  v.  Payson,  but  without 
the  citation  of  a  single  authority  to  support 
It,  and  without  any  reference  to  any  legal 
principle  as  a  basis  for  it  The  opinion  is 
about  a  dozen  lines  in  length.  MerriU  v. 
Walker  has  no  relation  whatever  to  a  cor- 
poration or  the  stockholders  thereof.  The 
citation  of  it  is  a  manifest  error.  Presum- 
ably the  case  intended  to  be  referred  to  is 
Whitman  v.  Granite  Church,  24  Me.  236,  on 
the  opposite  page  of  the  same  book  from 
Merrill  v.  Walker.  That  was  an  action 
against  a  corporation  by  an  individual,  a 
stranger,  for  money  had  and  received,  and 
the  records  were  not  offered  in  its  favor,  but 
against  it  as  its  admission  of  the  indebted- 
ness to  him,  and  not  in  reference  to  any 
relation  as  stockholder.  Hence  It  is  wholly 
Inapplicable.  Mudgett  v.  Horrell  expressly 
decides  that  the  stockbook  of  a  corporation 
is  not  admissible  against  one  who  is  alleged 
to  be  a  stoclcholder,  for  the  purpose  of  prov- 
ing that  he  is  a  stockholder.  Commenting 
upon  this  rule,  Morawetz  on  Corporations^  | 
76,  says:  *' While  the  rule  stated  in  the  pre- 
ceding section  appears  to  be  well  established 
by  authority,  it  is  difficult  to  support  it  by 
any  principle  of  the  common  law.  The  stock- 
books  of  a  corporation  are  undoubtedly  evi- 
dence against  it  as  admissions,  but  they  can- 
not be  admitted  on  this  ground,  for  the  com- 
pany, against  a  person  who  denies  that  he  is 
a  shareholder.'*  In  this  the  author  is  sup- 
ported by  Wheeler  v.  Walker,  45  N.  H.  355, 
and  Chase  v.  Railroad  Co.,  88  111.  215.  Though 
denouncing  the  rule  as  indefensible  in  prin- 
ciple, the  Alabama  court  enforced  it  in  Sem- 
pie  V.  Glenn,  91  Ala.  245,  6  South.  46,  9  South. 
265.  24  Am.  St.  Rep.  894. 

A  review  of  the  cases  will  show  that,  ex- 
cept in  a  few  instances,  there  was  evidence 
other  than  the  mere  appearance  of  the  de- 
fendant's name  upon  the  stockbook  to  show 
his  connection  with  the  company  as  a  stock- 
holder. In  Railway  Co.  v.  Applegate,  21  W. 
Va.  172,  the  defendants  were  shown,  by  the 
oral  testimony  of  two  witnesses,  to  have 
been  connected  with  the  company  as  sub- 
scribers. Witnesses  testified  to  having  been 
present  at  the  meetings,  the  records  of  the 
transat;tfons  of  which  were  shown  by  the 
books.  It  was  proved  by  one  witness  that 
the  defendants  had  paid  to  him,  for  the  com- 
pany, part  of  their  subscriptions.  Others 
had  seen  the  signatures  of  the  defendants  on 
the  subscription  list.  What  this  court  meant, 
therefore,  seems  to  have  been,  not  that  the 
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appearance  of  the  defendant's  name  on  the 
stockbook  was  alone  sufficient  to  make  him 
a  subscriber  prima  facie,  but  that  his  sub- 
scription having  been  shown,  as  well  as  the 
presence  of  his  name  on  the  stockbook,  the 
burden  was  upon  him  to  prove  a  release.  So 
in  the  Glenn  Cases— 91  Ala.  245,  6  South.  46, 
9  South.  265,  24  Am.  St.  Rep.  894;  (Va.)  6 
S.  E.  80C;  96  N.  C.  413,  2  S.  E.  538— the  sub- 
scriptions do  not  seem  to  have  been  con- 
tested, but  it  was  claimed  that  the  defend- 
ants had  been  released  by  a  change  in  the 
name  of  the  corporation  and  in  the  amount 
of  its  capital  stock.  As  that  corporation  had 
been  insolvent  and  Inactive  for  about  20 
years  when  the  suits  were  brought  against 
the  stockholders,  the  admission  of  its  books, 
records,  and  papers  might  have  been  Justified 
on  the  ground  of  necessity,  owing  to  the 
death  or  absence  of  those  who  made  the  en- 
tries in  them,  although  that  is  not  stated  as 
the  reason  for  admitting  them.  In  Semple 
V.  Glenn.  91  Ala.  245,  6  South.  46,  9  South. 
266,  24  Am.  St.  Rep.  894,  there  was  not  even 
an  authentication  of  the  books,  but  the  court 
said,  in  view  of  the  absence  of  any  objection 
to  their  introduction,  "We  must  assume  that 
this  ground  of  objection  was  waived."  The 
issue  in  that  case  was  not  whether  certain 
things  had  been  done,  but  the  legal  effect 
of  what  admittedly  had  been  done.  In 
Brewer  v.  Stone,  11  Gray  (Mass.)  228,  the 
subscription  of  the  defendant  was  admitted, 
and  the  admission  of  the  books  to  prove  his 
connection  with  the  corporation,  by  way  of 
subscription  to  Its  stock,  was  unnecessary, 
and  they  were  only  admitted  for  the  purpose 
of  showing  acceptance  by  the  corporation, 
of  which  the  defendant  was  admittedly  a 
member,  of  a  conveyance  to  it.  The  identity 
and  legal  effect  of  acts  done  were  the  only 
Issues  in  the  case,  and  that  they  had  been 
done  was  uncontro verted.  Railroad  Co.  v. 
Eakins,  30  Iowa,  279,  did  not  involve  any 
controversy  as  to  whether  there  had  been 
a  subscription,  the  fact  of  signing  the  sub- 
scription was  admitted,  and  the  technical  ob- 
jection set  up  was  that  the  subscription  pa- 
per had  not  been  properly  stamped  nor  the 
stamps  properly  canceled.  The  other  issues 
were  that  certain  conditions  on  which  the 
subscription  had  been  made  had  not  been 
complied  with.  These  were  conditions  sub- 
sequent. The  subscriber  had  connected  him- 
self with  the  corporation,  and  the  question 
was  whether  he  had  been  released  by  fail- 
ure to  perform  conditions,  subsequent  to  his 
subscription,  but  precedent  to  the  right  to 
require  payment  of  the  amount  subscribed. 
In  the  similar  case  of  Railway  Co.  v.  Dunn, 
39  Me.  587,  there  was  no  controversy  about 
the  fact  of  the  original  subscription.  The 
subscription  papers,  signed  by  the  defendant, 
were  put  in  evidence,  and  he  resisted  pay- 
ment on  the  ground  that  he  had  been  re- 
leased by  failure,  on  the  part  of  the  company, 
to  obtain  a  subscription  to  its  capital  stock 
In  a  certain  amount  and  to  comply  with  oth- 


er conditionfl.  In  Grays  v.  Turnpike  Co., 
4  Rand.  578^  the  original  subscription  book 
was  produced,  and  one  defendant  admitted 
his  signature,  while  that  of  the  other  was 
proved  by  a  competent  witness.  Judge  Carr 
said  there  was  "abundant  evidence  to  prove 
the  defendants  subscribers."  Railroad  Co. 
v.  White,  41  Me.  512,  66  Am.  Dec.  257;  Rail- 
road Co.  V.  Sherman,  8  R.  I.  564;  Vawter  v. 
Franklin  College,  53  Ind.  88;  Stuart  v.  Rail- 
way Co.,  32  Grat.  146;  and  Turnpike  Co.  v. 
McKean,  10  Johns.  154,  6  Am.  Dec.  324— all 
belong  to  the  class  of  cases  Just  examined. 
Very  few.  If  any,  of  these  cases,  may  be 
regarded  as  having  enunciated  the  proposi- 
tion that,  In  the  absence  of  proof  of  a  sub- 
scription, or  other  substantial  connection  of 
the  defendant  with  the  corporation,  so  as 
to  make  him  a  participant  in  the  enterprise, 
the  presence  of  his  name  alone  on  the  books 
of  the  company,  written  there  by  one  of  Its 
agents,  is  prima  facie  proof  of  membership. 
If,  however,  such  doctrine  Is  established,  it 
affords  no  reason  for  extending  the  departure 
to  any  other  class  of  cases.  It  has  been 
denounced  as  unsound  in  principle  by  both 
courts  and  text-writers. 

A  very  numerous  class  of  cases  in  which 
corporations  have  been  permitted  to  intro- 
duce their  records  and  books  for  the  purpose 
of  proving  their  acts  is  that  in  which  It  is 
necessary  to  establish  only  de  facto  corpo- 
rate existence,  and  not  existence  de  Jure. 
For  instance,  a  bank  sues  on  a  note,  or  a 
railroad  company  on  a  contract,  and  the 
plea  'of  nul  tiel  record  Is  Interposed,  den3ring 
that  the  plaintiff  is  a  corporation.  Here 
proof  of  corporate  existence  is  required,  but 
it  need  not  be  full,  nor  need  the  evidence 
be  such  as  is  necessary  to  prove  many  kinds 
of  specific  corporate  acts.  Many  decisions 
say  that  for  this  purpose  it  suffices  to  in- 
troduce the  charter,  act  of  incorporation,  or 
articles  of  Incorporation,  and  then  proof  that 
the  plaintiff  has  acted  as  such  corporation — 
carried  on  a  banking  business  or  railroad 
business.  The  Issue  is  collateral  in  its  na- 
ture. The  plea  simply  requires  the  plaintiff 
to  establish  a  status — show  that  it  is  what 
it  claims  to  be.  In  that  question,  the  other 
party  has  no  direct,  but  only  an  Incidental, 
interest.  The  fact  thus  put  in  issue  is  dis- 
tinct from,  and  practically  Independent  of, 
the  real  controversy  between  the  parties. 
See  Way  v.  Billings,  2  Mich.  397;  Insurance 
Co.  V.  Allls,  24  Minn.  75;  Henderson  v.  Bank, 
14  Miss.  314;  Bank  v.  Harrison,  39  Mo;  433, 
93  Am.  Dec.  285;  Insurance  Co.  v.  Oadwell, 
3  Wend.  296;  Jones  v.  Dana,  24  Barb.  395; 
M.  B.  U.  Church  v.  Picket,  23  Barb.  436; 
Bank  v.  Bank,  21  N.  Y.  542;  State  v.  Mur- 
phy, 17  R.  I.  698,  24  Atl.  473,  16  L.  R.  A. 
550;  Turnpike  v.  Cutler,  6  Vt.  323;  Bank  v. 
Allen,  11  Vt  302;  Bank  v.  Lee,  112  Mass. 
521;  Bank  v.  Glendon.  120  Mass.  97;  Mix 
V.  Bank,  91  111.  20,  33  Am.  Rep.  44.  Some 
of  the  earlier  cases  required  a  great  deal 
more  proof  than  the  courts  now  exact    To 
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this  clasa  belong  the  following  cases,  relied 
upon  by  counsel  for  defendant  in  error  as 
authority  for  the  position  they  have  taken 
here:  Wood  v.  Bank,  9  Cow.  (N.  Y.)  194, 
an  action  against  an  Indorser  on  a  note; 
McFarlan  v.  Ins.  Co.,  4  Denio  (N.  Y.)  392, 
an  action  by  the  insurance  company  on  a 
bond  conditioned  for  the  payment  of  money; 
Grant  t.  Coal  Co.,  80  Pa.  208,  an  action  of 
assumpsit  by  a  coal  company  on  an  account 
for  coal  sold  to  defendant;  Duke  y.  Naviga- 
tion Co.,  10  Ala.  82,  44  Am.  Dec.  4Y2,  an 
action  by  a  corporation,  having  the  right  to 
collect  tolls  on, a  navigable  river,  against  an 
Individual,  for  tolls  alleged  to  be  due  from 
him.  In  none  of  these  cases  did  the  ques- 
tion of  corporate  existence  enter  into  the  real 
merits  of  the  issue.  But  be  this  as  it  may, 
the  cases  do  not  support  the  position  as- 
sumed. In  Wood  V.  Bank  no  objection  was 
made  to  the  introduction  of  the  records. 
The  contention  was  that,  granting  the  truth 
of  all  they  contained,  /the  things  shown  to 
have  been  done  did  not  amount  to  a  compli- 
ance with  the  requirements  of  law.  In  Mc- 
Farlan y.  Ins.  'Co.  the  court  said:  "The 
bo(^s  of  the  corporation,  In  connection  with 
other  evidence,  were  properly  received  for 
the  purpose  of  showing  how  the  company 
was  organized,  and  that  It  acted  under  the 
charter."  In  Grant  v.  Coal  Co.  the  secre- 
tary of  the  plaintiff  company  produced  the 
minute  book  and  testified  to  all  the  acts 
shown  by  the  book,  and  said  that  he  had 
been  the  original  secretary  of  the  company 
and  that  the  minutes  were  In  his  handwrit- 
ing. He  was  subjected  to  a  rigid  cross-ex- 
amination as  to  what  had  been  done  under 
the  articles  of  incorporation.  In  Duke  v. 
Navigation  Co.  two  witnesses  testified  to  the 
acts  of  organization,  and  the  records  were 
admitted  in  connection  with  their  testimony. 
The  clear  import  of  these  four  cases  is  that 
the  corporate  records  were  used  to  prove 
what  the  things  were  which  It  was  shown 
by  oral  evidence  or  admission  had  been  done. 
It  appeared  from  the  latter  kind  of  evidence 
that  meetings  had  been  held  and  transactions 
reduced  to  writing,  and  then  the  writings 
themselves  were  used  as  the  best  evidence 
of  the  identity,  nature,  and  character  of  what 
had  been  done. 

Practically  all  the  cases  found  in  which 
it  has  been  held  that  the  books  and  records 
of  private  corporations  are  evidence  of  their 
acts  and  proceedings,  as  against  strangers, 
belong  to  this  last  class.  This  accounts  for 
the  oft-repeated  proposition  that,  for  such 
purposes,  such  records  are  admissible  in  con- 
troversies with  strangers  to  the  corporation. 
To  say  that  the  same  rule  must  be  applied 
to  the  determination  of  a  question  of  vital 
interest  between  the  corporation  and  a  stran- 
ger would  Ignore  the  distinction  which  ought 
to  be  made  between  the  cases  in  which  the 
issue  is  one  in  which  the  stranger  has  no 
direct  and  substantial  interest  and  the  case 
in  which  the  records  are  offered  to  prove  the 


very  fact  which  is  directly  In  controversy 
between  them.  A  corporation  may  be  per- 
mitted to  appeal  to  its  records  to  establish 
a  collateral  issue  without  permitting  it  to 
introduce  self-made  and  self-serving  entries 
upon  its  books  to  prove  that  which  is  direct- 
ly in  issue  between  It  and  a  stranger.  That 
they  cannot  do  so  to  prove  title  and  claims 
against  strangers  has  been  decided  in  a 
number  of  cases.  Jones  y.  Universityt  .46 
Ala.  620;  Railroad  Co.  v.  Cunnington,  39 
Ohio  St  327;  Railroad  Co.  v.  Noel,  77  Ind. 
110;  Coosa w  Mining  Co.  v.  Mining  Co.  (C. 
C.)  75  Fed.  860;  London  v.  Lynn,  1  H.  Bl. 
205,  214.  A  case  offered  as  one  establishing 
the  contrary  is  Blake  v.  Griswold,  103  N.  Y. 
429,  9  N.  B.  4d4.  It  was  an  action  by  a  cred- 
itor of  a  corporation  against  Its  trustee  to 
recover  his  claim  from  him  on  the  ground  of 
an  alleged  false  statement  in  an  annual  re- 
port signed  by  the  defendant  as  such  trustee, 
on  the  faith  of  which  credit  had  been  ex- 
tended. The  defendant  had  been  connected 
with  a  second  corporation,  as  trustee  or  di- 
rector, between  which  and  tiie  first  certain 
ttansactions  had  taken  place,  and  the  records 
of  the  two  corporations  clearly  disclosed  the 
falsehood  of  the  statement  which  the  defend- 
ant had  signed.  The  defendant  made  such 
admissions  in  his  answer  and  also  in  his  tes- 
timony as  showed  his  actual  knowledge  of 
the  conditions  disclosed  by  the  corporate 
books  and  misrepresented  by  him.  Whether 
he  had  had  such  knowledge  was  the  vital 
issue.  It  was  in  connection  with  these  ad- 
missions that  the  records  were  admitted. 
Moreover,  as  he  was  a  stockholder  and  di- 
rector in  the  corporations,  the  records  were 
In  a  sense  his  own  acts.  Hence  the  case  fails 
to  sustain  the  proposition  asserted.  Pec^le 
V.  Bank,  1  Doug.  (Mich.)  282,  was  an  infor- 
mation in  the  nature  of  a  quo  warranto  to 
forfeit  the  charter  of  a  bank,  and  the  prin- 
cipal issue  was  whether  or  not  the  corpora- 
tors had  paid  in  the  necessary  amount  of 
capital  within  the  time  limited  by  the  act  of 
incorporation.  The  records  were  admitted 
without  objection,  and  relied  upon  by  both 
parties  as  evidence.  It  was  contended  by  the 
Attorney  General  that  this  money,  although 
paid  in,  was  shown  by  entries  in  the  books 
to  have  been  immediately  withdrawn.  Hence 
the  question  was  not  the  admissibility  of  the 
records,  but  whether  or  not,  upon  a  fair  con- 
struction of  the  entries,  they  showed  that 
there  had  been  only  a  pretense  of  contribu- 
tion of  the  capital  required.  Barcello  v.  Hap- 
good  (N.  C.)  24  S.  E.  124,  is  relied  upon.  It 
was  a  suit  brought  for  the  purpose  of  re- 
scinding a  contract  for  the  sale  of  land  on 
the  ground  of  defect  of  title.  A  number  of 
objections  were  made  to  the  titlef  some  of 
which  grew  out  of  the  fact  that  it  had  passed 
through  the  hands  bf  a  foreign  corporation. 
It  was  objected  that  such  a  corporation  could 
not  acquire  and  dispose  of  real  estate,  and 
that  a  deed  made  by  an  agent,  acting  under 
a  reso^lution  recorded  In  the  minutes  of  the 
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corporation,  could  not  make  a  good  convey- 
ance of  the  property.  Here  the  controversy 
was  not  between  the  corporation  and  a  stran- 
ger, hut  between  persons  who  were  strangers 
to  the  corporation.  The  resolution  and  the 
deed  made  under  it  were  not  self-serving,  but 
self-disserving,  as  to  the  corporation.  North 
River  Co.  v.  Church,  22  N.  J.  Law,  424,  68 
Am.  Rep.  258,  an  action  to  recover  assess- 
meuts  upon  the  defendant's  land,  is  also  re- 
lied upon.  The  admission  of  the  books  con- 
taining the  assessment  and  the  minutes  of 
the  company  was  objected  to,  but  the  court 
said  the  act  of  incorporation  had  expressly 
declared  that  the  assessment  should  be  ad- 
missible evidence.  The  minutes  of  the  corpo- 
ration were  also  admitted,  on  the  authority 
of  Owings  y.  Speed,  6  Wheat  420,  5  Ia  Ed. 
124,  and  Wood  y.  Bank,  9  Cow.  194.  The 
defendant  seems  to  have  been  a  stranger  to 
the  corporation,  but  the  matters  to  prove 
which  the  minutes  were  Introduced  must 
have  been  collateral  in  their  Diature.  ScheU 
v.  Bank,  14  Minn.  48  (Gil.  34),  goes  farther, 
holding  an  entry  on  the  books  of  a  corpora- 
tion, authenticated  by  proof  by  the  secre- 
tary of  the  character  of  the  book  and  the 
fact  that  it  had  been  kept  by  him,  to  be 
admissible  against  a  stranger,  in  connection 
with  oral  evidence  showing  that  certain  acts 
had  been  done  in  pursuance  of  the  resolution 
constituting  the  entry.  It  is  to  be  noticed, 
however,  that  the  objection  to  the  entry  was 
based  on  immateriality  and  irreleyancy,  and 
not  on  insufficiency  of  the  evidence  offered 
to  show  that  the  resolution  had  been  adopted. 
The  court  said  a  general  objection  to  the  in- 
troduction of  the  evidence  was  not  good,  if 
the  matter  offered  in  evidence  was  competent 
for  any  purpose.  The  resolution  was  clearly 
competent  to  show  what  sort  of  a  resolution 
it  was.  Another  case  not  dted,  but  yielding 
some  support  to  the  proposition  contended 
)or,  is  Raybum  v.  Elrod,  43  Ala.  700,  hold- 
ing, in  an  action  of  ejectment,  that  a  record 
of  the  minutes  of  a  quarterly  conference  of 
the  Methodist  Episcopal  Church,  South,  was 
admissible  to  prove  who  were  the  trustees 
of  a  church  building  within  the  circuit  of  the 
conference.  The  court,  in  passing  upon  the 
admissibility  of  this  evidence,  referred  to  no 
principle  Justifying  its  admission.  It  simply 
said:  **From  the  minutes  it  appeared  that 
the  plaintiffs  had  been,  at  a  time  prior  to  the 
trial,  elected  trustees.  This  was  the  best 
evidence  that  could  have  been  given  of  their 
being  such.  No  higher  or  more  conclusive 
evidence  existed.  If  the  defendant  knew  of 
any  better,  he  should  have  suggested  it." 
Owings  V.  Speed,  5  Wheat  420,  5  L.  Ed.  124, 
is  relied  upon,  but  that  was  a  case  in  which 
the  records  of  a  public  corporation  were  held 
admissible.  It  affords  no  precedent  for  the 
admission  of  records  of  private  corporations. 
AH  authorities  admit  this  distinction.  Jones 
on  Ev.  S  526;  Wigm.  Ev.  §  1661.  Even  the 
records  of  public  corporations  are  not  admis- 
sible to  prove  anything  but  acts  of  a  public 


nature.  Thus,  In  Attorney  ^General  v.  War- 
wicke,  4  Russell,  222,  it  was  said:  "Private 
entries  in  the  books  of  a  corporation,  which 
are  under  their  own  control,  and  to  which 
none  but  the  members  of  the  corporation 
have  access,  cannot  be  made  use  of  to  es- 
tablish rights  of  the  corporation  against 
third  parties.'*  So,  in  Marriage  v.  Lawrence, 
8  B.  &  A.  142,  the  court  held  that  "an  entry 
in  the  public  books  of  a  corporation  is  not 
evidence  for  them,  unless  it  be  an  entry  of  a 
public  nature." 

Counsel  for  defendant  in  error  base  their 
contention  largely  upon  an  observation  made 
in  Railroad  Co.  v.  Eastman,  34  N.  H.  137, 
quoted  in  2  Thomp.  Cmrp.  I  1921.  But  as  no 
question  calling  for  such  principle  arose  in 
that  case,  the  declaration  is  obiter.  Mr. 
Thompson  also  says,  in  volume  6  of  his  work 
on  Corporations,  |  7740,  that  **tbe  general 
rule  is  believed  to  be  that,  except  for  the  pur- 
pose of  proving  what  the  corporation  did,  or 
what  action  its  corporators  took  in  effecting 
the  organization,  its  books  and  records  are 
not  evidence  as  against  a  stranger."  Then, 
in  the  same  section,  he  states  the  converse  of 
the  proposition  as  follows:  "They  are  evi- 
dence, in  any  form  of  proceeding  and  against 
any  party,  for  the  purpose  of  showing  that 
the  corporation  passed  the  vote  recited, 
adopted  the  resolution  recorded,  or  enacted 
the  by-laws  spread  out  upon  its  minutes, 
whenever,  under  the  f^me  of  the  issues,  it 
becomes  material  or  relevant  to  show  that 
fact,  and  always  subject  to  contradiction  by 
proving  tluit  the  record  is  a  false  one."  In  a 
subsequent  portion  of  the  same  section  he 
says:  "But  where  It  is  sought  to  use  the  rec- 
ords of  a  private  corporation  as  evidence  of 
the  facts  which  they  recite,  for  the  purpose 
of  concluding,  or  even  Influencing,  the  rights 
of  third  parties  who  are  strangers  to  the  rec- 
ord, then  such  records  are  not  admissible/  on 
the  same  principle  which  operates  to  exclude 
the  records  of  legal  Judgments,  when  offered 
tor  a  similar  purpose,  on  the  principle  that 
th^  are  res  inter  alios  acta."  His  conclusion 
reads  as  follows:  '*The  sound  rule,  then,  is 
that  the  records  of  a  private  corporation  can- 
not be  used  in  evidence  for  the  purpose  of 
sustaining  a  claim  of  the  corporation  against 
persons  who  are  not  members  of  it  or  to  de- 
feat a  claim  of  such  a  person  against  the  cor- 
poration, or  to  affect  strangers  any  way." 
There  is,  at  least,  an  apparent  contradiction 
in  the  language  quoted,  but  this  may  be  due 
to  mere  inaccuracy  of  expression.  If  it  be 
shown  by  competent  evidence  that  a  resolu- 
tion was  passed,  that  a  meeting  was  held, 
that  an  organization  was  effected,  then  the 
record  made  of  the  resolution,  the  by-law,  or 
the  organization  would  undoubtedly  be  at 
least  admissible  evidence  to  show  what  by- 
law was  passed,  what  resolution  was  adopt- 
ed, and  the  character  of  the  organization  ef- 
fected; but  this  is  a  very  different  matter 
from  admitting  these  records  to  show  that 
they  were  made.    Proof  of  the  creation  of  a 
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thing  differs  widely  from  proof  of  tlie  Iden- 
tity or  character  of  a  thing  after  it  has  been 
made.  One  of  the  authorities  cited  by  Mr. 
Thompson  in  support  of  his  text  (section 
773G,  referred  to  in  section  7740)  is  Ryder  v. 
Railroad  Co.,  13  111.  516.  From  an  examina- 
tion of  the  report  of  that  case  It  .will  appear 
that  the  action  was  assumpsit  to  recover  from 
a  subscriber  assessments  on  the  stock  which 
he  had  bound  himself  to  take.  He  did  not 
deny  the  subscription,  but  claimed  to  have 
been  released.  Being  prima  facie  a  stock- 
holder, mere  authentication  of  the  books 
made  them  admissible.  Then  the  question 
was  the  identity  and  legal  character  of  what 
had  been  done.  The  case  is  no  authority  for 
the  position  that  such  records  are  admissible 
under  the  circumstances  of  this  case.  An- 
other case  is  Semple  v.  Glenn,  91  Ala.  245,  6 
South.  46,  9  South.  265,  24  Am.  St  Rep.  894, 
In  which  one  question  was  whether  the  char- 
acter of  the  corporation,  to  the  stock  of 
which  the  defendant  had  subscribed,  had 
been  changed,  in  the  alteration  of  its  name 
and  Increase  of  its  capital,  so  as  to  release 
him.  The  records  of  the  two  corporations 
were  compared  for  the  purpose  of  detei'min- 
ing  this  question.  In  the  opinion  it  is  said: 
"It  does  not  appear  from  the  record  that  the 
Identification  or  correctness  of  the  copies,  or 
that  the  minutes  were  made  by  any  person 
authorized  to  make  them,  was  shown.  But 
as  no  objection  on  this  ground  seems  to  have 
been  made  in  the  trial  court,  nor  made  here, 
we  must  assume  that  this  ground  of  objection 
was  waived."  As  there  had  beerf  no  objec- 
tion to  their  Introduction  as  evidence,  it  was 
Impliedly  admitted  that  the  transactions  em- 
bodied In  the  records  introduced  had  taken 
place,  and  the  issue  was  made,  not  on  the 
question  of  their  admissibility,  but  on  the 
question  of  the  identity  of  the  corporation  as 
the  one  to  the  stock  of  which  subscription 
had  been  made.  The  question  determined 
from  these  records  was  not  whether  certain 
things  bad  been  done,  but  the  character  of 
what  admittedly  had  been  done.  This  Is 
evidently  what  the  court  meant  in  Coffin  v. 
Collins,  17  Me.  440,  and  also  what  is  meant 
in  Clarke  on  Corp.  S  650,  by  the  declaration 
that  the  minutes  of  a  corporate  meeting  are 
the  best  evidence,  within  the  rule  excluding 
secondary  evidence  without  an  excfuse  there- 
for having  been  shown.  The  latest,  and  per- 
haps the  most  analytical,  work  on  the  sub- 
ject of  evidence,  states  the  proposition  in  this 
language:  **The  records  of  the  proceedings 
and  acts  of  an  ordinary  private  corporation 
are,  according  to  one  theory,  the  constitutive 
acts  of  the  corporation;  they  are  not  the  evi- 
dence of  what  is  done,  but  they  are  what  is 
done,  since  the  proceedings  must  be  In  writ- 
ing." Wigmore  on  Ev.  vol.  8,  S  1661.  The 
author  cites  no  cases  Illustrating  what  he 
means,  but  his  view  seems  to  be  the  idea 
above  expressed.  If  so,  expression  in  anoth- 
er form  would  be  that  they  are  not  evidence 


that  a  thing  was  done,  but  are  the  evidence 
of  the  identity  of  the  thing  done;  It  being 
granted  or  proved  that  something  was  done, 
because  whatever  was  done  was  put  In  writ- 
ing, and  the  writing  Itself  is  the  evidence  of 
it  Proceeding,  he  says:  "According  to  the 
other  theory,  they  are  merely  entries  of  the 
oral  doings,  and  are  thus  analogous  to  any 
ordinary  person's  contemporary  entries  of  his 
doings."  This  makes  them  mere  memoranda, 
to  be  considered  as  a  part  of  the  oral  testi- 
mony of  the  clerk  or  officer  who  entered 
them,  testifying  as  a  witness  that  the  things 
purporting  to  have  been  done  were  done. 
That  this  Is  the  true  interpretation  of  his 
language  appears  from  the  following:  "The 
general  practical  difference  between  the  two 
theories  is  as  to  their  effect  on  the  conclu- 
siveness of  the  entries."  Under  the  first  the- 
ory, the  written  memorial  of  what  was  done 
could  not  be  varied  by  parol  evidence;  under 
the  second,  it  could.  This  shows  that  he  does 
not  mean  to  say  the  record  is  proof  that  it 
was  made  at  the  time,  in  the  manner,  and 
by  the  authority  recited  therein.  Further 
proof  of  this  Is  found  in  a  subsequent  para- 
graph of  the  same  section,  in  which  he  says: 
"Books  of  entries  of  corporate  proceedings 
are  (as  above  quoted)  ordinarily  not  receiv- 
able under  the  regular  entries  exertion 
without  calling  the  clerk  or  oth&c  entrant 
But  the  records  of  a  public  officer  are  admis- 
sible under  the  present  exception  without 
calling  the  entrant,  because  he  is  a  public 
officer;  and  therefore  the  books  of  a  public 
corporation  (that  is,  with  us,  usually  a  mu- 
nicipal governing  body)  are  receivable  with- 
out calling  the  official  entrant." 

Another  light  in  which  to  view  the  text 
quoted  from  Thomp.  Cor.,  and  found  in  El- 
liott, Ev.  S  416,  Whart  Ev.  §  662,  and  An. 
&  Ames,  Cor.  573,  is  the  difficulty  of  conceiv- 
ing circumstances  under  which  cori)orate  ex- 
istence can  be  directly  and  vitally  in  Issue 
between  the  corporation  and  a  stranger.  No 
stranger,  save  the  state,  has  any  direct  In- 
terest In  that  question.  From  the  vast  num- 
ber of  cases  in  which  such  records  have  been 
introduced  to  prove  a  mere  de  facto  existence 
against  strangers,  the  expression  used  by  the 
text-wTiters  and  relied  upon  here  has  arisen. 
Generally  speaking,  they  are  evidence  against 
strangers  to  prove  the  doings  and  proceedings 
necessary  to  show  Itself  to  be  a  corporation, 
for,  generally,  the  stranger's  Interest  in  that 
question  is  but  slight  As  against  him,  mere 
user  of  the  franchise  claimed  is  about  all  that 
need  be  shown.  So  understood,  this  part  of 
the  text  may  be  reconciled  with  the  other 
part,  which  says  corporation  books  cannot 
at  common  law  be  used  to  sustain  a  claim 
of  the  corporation  against  persons  not  mem- 
bers of  the  corporation,  or  defeat  a  claim  of 
such  persons  against  the  corporation,  or  In 
any  way  to  affect  strangers.  Whart  Ev. 
662;  Thomp.  Ck)r.  §S  1921,  7740;  Railroad  Co. 
V.  Eastman,  34  N.  H.  124.    The  establishment 
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of  tbe  existence  of  a  corporation  affects  no 
right  of  a  stranger  to  it  It  neither  adds  to, 
nor  takes  from,  his  possessions. 

The  effort  here  is  to  prove  title,  not  by 
purchase,  recovery,  or  otherwise,  from  the 
adverse  party,  but  to  show  title  nevertheless. 
It  is  title  by  appropriation  from  the  public. 
Shall  it  be  proved  by  evidence  different  in 
character  from  what  Is  required  in  other 
cases?  Could  title  by  purchase.  In  case  of 
conflict  between  two  corporations,  be  estab- 
lished by  the  eKhibition  of  a  resolution  on 
the  books  of  one  of  them,  on  the  theory  that, 
as  to  the  other,  it  was  a  corporate  act,  and 
not  a  transaction  with  such  other  company? 
What  is  the  difference  between  the  two 
cases?  A  prior  purchase  by  one  company 
precludes  title  by  purchase  in  the  other. 
Here  appropriation  by  one  company  at  a 
certain  time  precludes  title  by  appropriation 
in  the  other.  If  a  self-serving,  self-made,  un- 
sworn record  can  avail  In  the  one  case,  there 
is  not  a  shadow  of  reason  why  it  should 
not  in  the  other.  This  long  and  laborious 
search  and  analysis  of  the  authorities  has 
revealed  but  two  or  three  cases  which  seem 
to  countenance  such  use  of  corporate  rec- 
ords. Against  them  stand  several  holding 
the  contrary.  Therefore  the  weight  of  au- 
thority, reason,  and  sound  legal  principles 
all  assert  the  contrary.  Escape  from  this 
conclusion  is  attempted  on  the  theory  that 
adoption  of  a  route  is  an  act  in  the  process 
of  organizing  or  constituting  the  corporation. 
The  fallacy  of  this  lies  in  the  fact  that  a 
railroad  corporation  may  be  fully  organized 
without  having  acquired  a  specific  location 
or  right  of  way  for  its  road.  Organization 
precedes  location.  Location  is  an  act  of  ac- 
quisition, and  not  of  organization  or  consti- 
tution. It  is  an  act  of  preparation  for  build- 
ing the  road,  Just  as  is  the  purchase  of  a 
right  of  way  and  materials. 

As  this  evidence  must  be  discarded  as  in- 
admissible, nothing  remains  to  support  the 
claim  of  a  location  by  the  defendant  in  error 
on  the  11th  day  of  September,  1902.  It  is 
said  that  the  certificate  of  the  Secretary  of 
State  showing  the  filing  of  the  plat  of  the 
right  of  way  claimed  In  his  office  on  that  day 
Is  evidence.  This  plat  was  filed  by  an  engi- 
neer of  the  company.  His  authority  to  do 
80  is  not  shown  even  by  his  testimony,  or 
in  any  other  way,  and  the  certificate  of  the 
Secretary  of  State  is  not  evidence  or  proof 
that  this  plat  was  filed  by  authority  of  the 
company.  It  may  be  evidence  of  the  filing 
of  the  plat,  but  it  is  no  evidence  of  the 
authority  of  the  person  by  whom  it  was  filed 
to  make  such  filing.  The  statute  merely  au- 
thorizes the  use  of  certified  copies  from  his 
otHce  as  evidence  In  lieu  of  original  papers; 
it  does  not  say  his  certificate  may  have  any 
other  probative  effect. 

We  are  asked  to  reconsider,  and  recede 
from,  the  decision  in  Deepwater  R.  Co.  v. 
Iiambert,  54  W.  Va.  387,  46  S.  E.  144,  con- 
struing the  certificate  of  extension  of  the 


plaintiff  in  error  and  holding  it  sufficient. 
Having  reconsidered  it,  we  see  no  reason 
for  changing  the  conclusion  of  the  court  in 
respect  to  the  validity  of  the  certificate.  We 
think  the  objective  point  on  the  Virginia 
line  is  indicated  with  reasonable  certainty, 
and  nothing  more  is  required.  The  prepo- 
sition "to"  has  primary  and  pregnant  signifi- 
cations, of  which  the  former  is  adopted  here, 
while  in  Railway  Co.  v.  Railway  Co.,  112  lU. 
589,  the  latter  was  adopted. 

Failure  of  the  plaintiff  in  error  to  allege 
in  terms  that  the  land  in  controversy  is  in 
its  actual  use  and  necessary  to  the  proper  ex- 
ercise of  its  franchise  is  relied  upon  as 
ground  for  the  appropriation  thereof  by  the 
defendant  in  error,  notwithstanding  priority 
of  location  by  its  adversary.  The  answer 
avers  that  the  lands  in  controversy  form  a 
portion  of  its  right  of  way,  and  are  part  of 
the  land  on  which  it  has  located  Its  right  of 
way.  A  right  of  way — land  upon  which  to 
build  the  road — ^Is  an  absolute  necessity  of 
a  railroad  company.  Is  it  possible  that  land 
so  used  or  held  for  the  purpose  of  such  use, 
and  not  exceeding  in  quantity  the  amount 
necessary  for  such  purpose,  is  not  to  be  re- 
garded as  necessary  for  the  purposes  of 
the  company?  We  do  not  understand  coun- 
sel to  assert  the  negative  of  this  proposition, 
but  only  to  say  the  necessity  must  be  al- 
leged in  terms.  This  was  not  the  defect  in 
the  pleas  rejected  in  B.  &  O.  R.  R.  Co.  v. 
P.  W.  &  Ky.  R.  R.  Co.,  17  W.  Va.  812.  They 
failed  to  show  that  the  land  was  in  use  by 
the  defendant  company.  "Pleas  Nos.  2  and 
8  did  not  so  much  as  aver  that  the  lands 
were  in  present  use'* — Johnson,  J.,  in  said 
case.  Plea  No.  4,  held  good,  merely  averred 
that  the  land  was  in  use  by  the  defendant 
in  its  business.  To  this  a  replication  to  the 
effect  that  the  use  of  the  land  by  the  de- 
fendant was  not  in  good  faith,  but  only  for 
the  purpose  of  preventing  the  applicant  from 
taking  it,  was  filed.  Nothing  is  perceived  In 
the  case  relied  upon  that  requires  a  formal 
averment  that  the  land  Is  necessary  to  the 
exercise  of  the  defendant's  franchise,  in  ad- 
dition to  the  averment  that  it  is  in  use  by 
the  company,  which  shows  how  it  is  used. 
It  is  enough  that  the  plea  shows  that  It  is 
devoted  in  good  faith  to  a  proper  use  in  the 
exercise  of  the  franchise. 

Thus  it  appears  that  priority  of  right  to 
the  location  in  question  is  in  the  plaintiff  in 
error,  which  renders  it  unnecessary  to  pass 
upon  the  rulings  of  the  court  tn  the  proceed- 
ings for  ascertaining  the  damages.  This  con- 
clusion calls  for  the  reversal  of  the  judgmflnt 
and  dismissal  of  the  action. 

But  the  final  contention  is  that  the  action 
ought  not  to  be  dismissed,  for  two  reasons, 
the  first  of  which  is  that  the  defendant  in 
error  ought  to  be  permitted  to  prove  the  pas- 
sage of  the  resolution  of  September  11,  1902, 
by  competent  evidence.  Some  authorities 
are  presented  which  say  that,  under  certain 
circumstances,  a  case  reversed  by  an  appel* 
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late  court,  after  haying  been  tried  l^  the 
court  below  without  a  jury,  should  be  re- 
manded for  a  new  trial.  But  none  have  been 
shown  which  hold  such  action  proper  when 
the  court  can  see  that  no  beneficial  result 
could  be  attained  by  such  action.  As  the 
Deepwater  Company  clearly  has  the  prior 
and  superior  right  to  the  location  in  question, 
regardless  of  any  action  that  may  have  been 
taken  by  the  Chesapeake  &  Ohio  Company 
on  the  11th  day  of  September,  1902,  proof  of 
a  location  by  that  company  on  that  day 
would  avail  nothing.  Hence  a  new  trial  for 
letting  in  evidence  on  that  question  would  be 
futile  and  idle.. 

■ 

The  other  ground  of  objection  is  the  asser- 
tion that  the  defendant  In  error  may  have 
entered  upon  the  lands  in  question  since  the 
date  of  the  judgment  In  the  court  below,  and 
commenced  the  construction  of  its  road  there- 
on. In  fact,  a£Bdavits  have  been  presented 
here  showing  that  such  is  the  fact,  and  it  is 
earnestly  insisted  that  the  action  should  not, 
under  any  dreumstances,  be  dismissed,  and 
that  It  should  be  remanded  for  inquiry  as  to 
any  rights  that  may  have  vested,  pending  the 
litigation  in  this  court.  The  decision  in  Rail- 
way Co.  V.  Ailing,  99  U.  S.  463,  25  L.  Bd. 
438,  is  relied  upon  as  an  authority  to  sustain 
this  position.  We  think  this  is  a  misappre- 
hension of  the  meaning  and  effect  of  that 
(decision.  It  was  not  in  a  condemnation  pro- 
ceeding. It  was  the  final  disposition  of  two 
chancery  causes,  instituted,  respectively,  by 
the  two  litigating  companies  against  each 
other.  In  such  proceedings,  there  is  full 
latitude  and  ample  process  to  work  out  the 
equities  of  the  parties.  This  is  a  proceeding 
at  law,  in  which  only  legal  rights  are  cog- 
nizable, and  in  which  the  door  cannot  be 
opened  to  all  the  equities  of  the  parties.  An- 
other Important  distinction  Is  that  the  court, 
in  Railway  Co.  v.  Ailing,  was  controlled  and 
governed  by  a  statute  applicable  to  the  pe- 
culiar situation  In  which  the  court  found  the 
two  Ut^ating  companies.  The  cafion  was 
too  narrow  for  two  roads,  and  the  statute 
N  provided  that,  in  such  case,  the  railroad  com- 
pany having  prior  right  to  the  location 
through  the  pass  should  not  prevent  any  oth- 
er railroad  company  from  the  use  and  occu- 
pancy of  such  cafion,  pass,  or  defile  for  the 
purposes  of  its  road  in  common  with  the 
road  first  located,  and  that  the  expenses 
should  be  equitably  divided  between  any 
number  of  railroad  companies  occupying  and 
using  the  same  cafion,  pass,  or  defile.  Ac- 
^rdingly,  the  Supreme  Court,  on  reversing 
the.  decree  of  the  circuit  court,  remanded 
the  causes  with  the  f6Uowing  directions: 
"By  proper  orders  entered  in  each  suit,  the 
court  below  will  recognize  the  prior  right  of 
that  company  to  occupy  and  use  the  Grand 
Cafion  for  the  purpose  of  constructing  its 
road  therein,  and  will  enjoin  the  Cafion  City 
A  San  Juan  Railway  Company,  its  ofiicers, 
agents,  servants,  and  employes,  from  inter- 
fering with  or  obstructing  that  company  in 


such  occupancy,  use,  and  construction.  It 
may  be  that,  during  the  pendency  of  these 
causes  in  the  court  below,  or  since  the  ren- 
dition of  the  decrees  appealed  from,  the 
Cafion  City  &  San  Juan  Railway  Company 
has,  under  the  authority  of  the  Circuit  Court, 
constructed  its  roadbed  and  track  in  the 
Grand  Cafion,  or  in  some  portion  thereof. 
In  that  event,  the  cost  thus  incurred  in 
those  portions  of  the  cafion  which  admit  of 
only  one  roadbed  and  track  for  railroad  pur- 
poses may  be  ascertained  and  provided  for 
in  such  manner  and  upon  such  terms  and  con- 
ditions as  the  equities  of  the  parties  may 
require."  All  this  was  based  directly  upon 
the  statutory  provision,  as  will  appear  from 
an  examination  of  the  opinion. 

Plaintiff  in  error  having  requested  this  t 
court  to  enter  an  order  directing  a  restora- 
tion to  it  of  the  possession  of  the  prenkises 
in  controversy  and  granting  it  leave  to  sue 
out  a  writ  of  possession  therefor,  the  defend- 
ant in  error  resists  <ki  the  ground  that  im- 
provements may  have  been  made  on  said 
premises  by  It,  pending  proceedings  in  the 
court  below  and  in  this  court,  since  it  ob- 
tained possession  thereof  under  its  writ  of 
possession,  for  which  compensation  should 
be  ascertained  and  made  a  lien  on  the  prop- 
erty before  It  is  deprived  of  its  possession, 
as  is  provided  in  chapter  91  of  the  Code. 
Unless  this  case  can  be  distinguished  from 
others  decided  by  this  court  involving  claims 
for  improvements,  the  ground  of  resistance 
is  untenable,  for  two  reasons:  The  first  is 
that  the  defendant  in  error  is  not  a  defend- 
ant within  the  meaning  of  the  statute.  It 
gives  compensation,  under  certain  circum- 
stances* to  *'any  defendant  against  whom  a 
judgment  or  decree  shall  be  rendered  for 
land.*'  The  Chesapeake  &  Ohio  Company's 
position  here  is  that  of  plaintiff,  it  having  in- 
stituted this  action  to  take  from  its  opponent 
the  land  in  question.  Though,  for  some  par- 
poses,  some  courts  have  said  a  writ  of  error 
to  reverse  a  judgment  is  a  new  suit,  it  can- 
not be  regarded  as  a  new  and  separate  action 
within  the  meaning  of  said  statute  or  the  law 
relating  to  improvements.  Hall  v.  Hall,  30 
W.  Va.  779,  785,  5  S.  B.  260,  is  authority  for 
this  position.  That  was  a  bill  of  review  to 
reverse  a  decree  of  sale,  a  proceeding  to  cor- 
rect error,  bearing  a  greater  resemblance  to 
a  new  suit  than  does  a  writ  of  error  or  ap- 
peal in  the  same  case.  Judge  Snyder  said, 
'The  present  suit  is  a  continuation  of  that 
suit,"  meaning  Lowther  v.  Hall,  in  which  the 
erroneous  decrees  had  been  made.  The  sec- 
ond reason  is  graver  than  the  first  Under 
the  decisions  of  this  court,  the  defendant  in 
error  cannot  possibly  be  a  bona  fide  occu- 
pant, although  it  entered  upon  the  land  under 
an  order  of  the  court,  believing  its  title  to  be 
good,  because  It  had  notice  not  only  of  all 
the  facts,  being  ignorant  of  matter  of  law 
only,  but  also  of  the  adverse  claim  of  the 
plaintiff  in  error.  The  propriety  of  the  appli- 
cation of  the  maxim,  "Ignorantia  legis  neml- 


W.Va.) 


CHESAPEAKE  &  O.  RY.  CO.  v.  DEEPWATER  RY.  CO, 


913 


nem  excusat,'*  to  occupants  who,  relying 
upon  muniments  of  title,  wlilch  none  save 
lawyers  and  courts  would  condemn  as  de- 
fective, make  improvements  under  an  honest 
belief  In  the  validity  of  their  titles,  was 
questioned  by  Judge  Dent  in  Bodldn  v.  Ar- 
nold, 48  W.  Va.  108,  36  S.  E.  980,  bat  he  ad- 
mitted that  such  application  of  it  Jhad  be- 
come the  settled  law  of  this  state.  Point  2 
of  the  syllabus  in  that  case  declares  the  law 
to  be  that  "the  defendant  Is  not  entitled  to 
oftset  his  improvements  against  the  rent,  If 
at  the  time  they  were  made  he  had  knowl- 
edge of  the  plaintUTs  title,  although  he  in 
good  faith  believed  his  own  title  to  be  the 
better  in  point  of  law."  Judge  Brannon  so 
interpreted  our  earlier  decisions  in  William- 
son V.  Jones,  43  W.  Ya.  562,  27  S.  E.  411,  88 
L.  R.  A.  694,  64  Am.  St  Rep.  891,  saying,  "If 
Jones,  by  mistake  of  law,  was  led  to  believe 
that  the  court  sale  conferred  good  title,  that 
will  not  serve  him.*'  And  this  statement 
was  made  in  the  discussion  of  Jones'  claim 
for  improvements.  To  the  same  effect,  see 
Hall  T.  Hall,  30  W.  Va.  779,  5  S.  B.  260; 
Dawson  v.  Grow,  29  W.  Va.  333,  1  8.  E.  564; 
Cain  V.  Cox,  23  W.  Va.  613.  One  who  is  not 
a  bona  fide  occupant  may  recover  for  im- 
provements made  under  such  circumstances 
as  would  make  it  a  fraud  upon  his  rights  to 
allow  the  owner  to  take  them  without  compen-  ■ 
sation.  Hall  v.  Hall,  30  W.  Va.  785,  5  S.  E.  260; 
Dawson  y.  Grow,  29  W.  Va.  883,  1  S.  E.  564; 
Morris  t.  Terrell,  2  Rand.  6.  But  In  order  to 
enable  him  to  do  so,  the  ovmer  must  have 
stood  by  and  suffered  the  work  to  go  on, 
with  knowledge  of  It,  or,  by  some  Inequitable 
conduct,  have  induced  the  occupant  to  make 
Improvements,  or  have  been  guilty  of  laches 
in  asserting  his  claim.  Any  such  ground  of 
recovery  is  precluded  by  the  facts  apparent 
on  the  face  of  this  record.  The  defendant 
in  error  took  possession,  and  presumably  be- 
gan work  on  the  property,  while  the  litiga- 
tion was  In  progress,  and  its  right  to  do  so 
was  being  resisted  most  strenuously,  and 
possibly  by  every  means  the  law  afforded. 

It  has  been  suggested  that  a  right  to  such 
compensation  may  be  predicated  on  the  pro- 
visions of  section  20  of  chapter  42  of  the 
Code  of  1899,  authorizing  an  entry  upon  the 
land  by  the  applicant  upon  his  paying  Into 
court  the  amount  of  compensation  reported 
by  the  commissioners,  and  then  providiiig 
that  "no  order  shall  be  made,  or  any  injunc- 
tion awarded,  by  a  court  or  Judge,  to  stay 
him  in  so  doing,  unless  it  be  manifest  that 
the  applicant  is  Insolvent,  or  that  he,  or  his 
officers,  agents  or  servants  are  transcending 
their  authority,  or  that  such  interposition  is 
necessary  to  prevent  injury  which  cannot  be 
adequately  compensated  in  damages.**  This 
only  legalizes  an  entry  before  final  judg- 
ment, and  confers  the  right  to  use  and  im- 
prove the  land  pending  further  proceedings; 
it  does  not  vest  title  in  the  applicant.  Chap- 
ter 42.  ^  22.     If  he  makes  improvements 

50  S.E.--58 


at  such  stage,  he  makes  them  on  the  land 
of  another,  and,  after  final  judgment,  he  is 
in  no  better  situation  than  a  successful 
plaintiff  in  ejectment  would  be,  pending  a 
writ  of  error  to  reverse.  As  the  proceeding 
is  purely  statutory,  it  was  necessary  for  the 
Legislature  to  provide  specially  for  the  ac- 
quisition of  possession  and  title.  Shall  the 
court  add  further  plausible,  but  unnecessary, 
reasons  for  the  existence  of  these  statutory 
provisions?  We  know  of  no  rule  or  principle 
of  construction  which  either  requires  or  per- 
mits it  Reading  into  such  a  statute  by 
mere. unnecessary  implication  a  right  of  such 
importance  as  that  of  compensation  for  im- 
provements would  require  some  legal  prin- 
ciple, as  well  as  considerations  of  the  most 
weighty  character,  to  justify  it.  In  practi- 
cally all  condemnation  proceedings  the  appli- 
cant has  a  certainty  of  ultimate  acquisition 
of  title,  and  the  only  matter  to  be  deter- 
mined is  the  amount  of  compensation.  In 
such  cases  the  question  of  compensation  for 
improvements  could  hardly  arise.  It  is  this 
class  that  these  statutory  provisions  seem 
to  contemplate.'  We  have  here  the  excep- 
tional case  in  which  the  title  cannot  be  ob- 
tained because  the  land  is  already  devoted 
to  a  public  use,  and  the  consequences  of  an 
erroneous  decision  of  that  question  have 
given  birth  to  the  question  now  presented. 
In  such  case  proceedings  might  be  stayed  un- 
der exceptions  provided  for  in  the  statute, 
namely,  when  the  applicant  is  transcending 
his  authority,  or  such  interposition  is  neces- 
sary to  prevent  injury  which  cannot  be  ade- 
quately compensated  in  damages.  We  do  not 
so  decide,  but  this  view  seems  plausible,  as 
well  as  accordant  with  law.  Land  already 
devoted  to  a  public  ujse,  and  the  use  of  which 
Is  necessary  to  the  enjoyment  of  the  franchise 
of  the  internal  improvemoit  company  own- 
ing it,  cannot  be  condemned.  Code  1899,  c. 
52,  §  7;  B.  &  O.  R.  R.  Co.  T.  P.,  W.  &  Ky. 
Ry.  Co.,  17  W.  Va.  812.  A  court  may  be 
prohibited  from  proceeding  in  an  action  to 
condemn  property  that  cannot  be  taken. 
McConiha  v.  Guthrie,  21  W.  Va.  134.  Why 
may  not  its  orders  be  superseded  or  other- 
wise properly  stayed  in  such  case?  Do  the 
statutory  provisions  authorizing  entry  before 
judgment,  properly  construed,  apply  to  such 
case  as  this?  If  not,  its  status  is  the  same 
as  that  of  any  other  action  to  recover  land. 

Some  authority  for  the  position  that  resti- 
tution lies  in  the  discretion  of  the  court,  and 
is  not  demandable  of  right,  has  been  pro- 
duced, but  none  to  the  effect  that  a  court 
should  arbitrarily  refuse  it  and  without  a 
substantial  reason.  Like  specific  perform- 
ance and  rescission  of  contracts,  it  may  be 
discretionary,  but  it  will  go  as  a  matter  of 
course  when  a  proper  case  Is  made.  Brown 
V.  Cunningham,  23  W.  Va.  109;  McCormick 
V.  Short,  49  W.  Va.  1,  37  S.  B.  769;  Keck 
V.  Allender,  42  W.  Va.  420,  26  S.  E.  437; 
Stanard  v«  Brownlow,  8  Munf.  229;  Branch 
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y.  Burnley,  1  Call.  147;    Haebler  v.  Myers,  | 
132  N.  Y.  366,  30  N.  E.  963,  16  L.  R.  A.  588, 
28  Am.  St  Rep.  588. 

The  conclusions  above  stated  require  re- 
versal of  the  two  Judgments  complained  of, 
setting  aside  of  the  verdict,  restitution  of 
the  land  in  controversy  to  the  plaintiff  In 
error,  and  remanding  of  the  case  to  the  cir- 
cuit court  of  Raleigh  county,  with  leave  to 
the  plaintiff  in  error  to  sue  out  a  writ  of 
possession  for  said  premises,  and  a  direction 
to  dismiss  the  action  as  to  the  lands  of  the 
plaintiff  in  error,  with  costs  to  It,  after  it 
shall  have  been  restored  to  the  possession 
thereof  as  aforesaid;  all  of  which  will  be 
adjudged  and  ordered. 

BRANNON,  P«  (dissenting  In  part).  I  can- 
not concur  in  that  feature  of  the  foregoing 
opinion  or  syllabus  laying  down,  as  a  per- 
manent rule  of  evidence,  that  the  record  of 
proceedings  of  the  directors  of  a  railroad 
company  is  not  admissible. evidence  alone  to 
prove  that  the  directors  adopted  a  particular 
location  for  its  road.  It  is  an  act  which  can 
be  done  alone  by  the  directors.  It  cannot  be 
done  except  In  regular  meeting.  The  act  of 
adoption  Is  a  resolution  In  its  record  books. 
It  may  not  be  going  too  far  to  say  that  Is 
the  only  evidence,  if  the  record  be  In  exist- 
ence. It  is  not  necessary  to  say  that;  but 
I  do  say  that  the  resolution  on  record  is  com- 
petent evidence.  It  cannot  create  a  debt  or 
liability  against  a  stranger;  it  cannot  operate 
to  take  away  his  right;  but  where  the  law 
demands  that  the  corporation  do  any  act 
by  its  directory,  that  book  is  competent  evi- 
dence to  prove  the  doing  of  that  act.  Our 
Code  of  1889  says,  In  chapter  53,  §  52:  *They 
shall  keep  a  record,  which  shall  be  verified 
by  the  signature  of  the  president."  That 
''record"  must  have  force  to  prove  an  act  de- 
manded of  the  directors  by  law.  The  au- 
thorities cited  by  Judge  Poffenbarger,  prop- 
erly construed,  show  thi&  Wlgmore,  Ev. 
says:  "No  one  doubted  that  the  records  of 
a  meeting  were  receivable  to  prove  the  doings 
of  a  meeting."  That  is  Just  the  case — ^to 
prove  the  adoption  of  a  resolution.  In  this 
case,  as  Wigmore  says,  this  record  is  in  fact 
not  simply  evidence  of  the  act,  but  the  very 
"act  itself."  2  Wigmore,  Ev.  |  1074  (3).  I 
think  the  law  Is  well  phrased  in  Sigua  v. 
Brown,  171  N.  Y.  486,  64  N.  B.  186:  "The 
books  of  corporations,  for  many  purposes, 
are  evidence,  not  only  between  the  corpora- 
tion and  its  members,  and  between  its  mem- 
bers, but  also  as  between  the  corporation, 
or  its  members,  and  strangers.  They  are  re- 
ceived in  evidence  generally  to  prove  cor- 
porate acts  of  a  corporation,  such  as  Its  In- 
corporation, its  list  of  stockholders,  its  by- 
laws, the  formal  proceedings  of  its  board  of 
directors."  Thompson,  Corp.  S  7740,  will 
sustain  this  view.  It  is  not  claimed  that 
such  a  record  is  conclusive,  but  admissible, 
evidence.     Thompson  says:     "The  general 


rule  is  believed  to  be  that,  except  for  the 
purpose  of  proving  what  the  corporation  did, 
or  what  action  its  corporators  took.  In  effect- 
ing its  organization,  its  books  and  records  are 
not  evidence  against  strangers."  As  the  lo- 
cation had  to  be  adopted  by  the  directors, 
under  this  authority  the  record  Is  competent 
to  prove  what  the  board  did. 


(122  Ga.  833) 
BUNN  &  TRAWICK  v.  ENGLAND  et  aL 
(Supreme  Court  of  Georgia.     May   11,   1805.) 

PLEAOING — DEMURBEB— NECESSABT     PARTIES. 

1j  Under  the  facts  alleged  in  the  petition,  a 
sufficient  cause  of  action  was  set  forth  to  have 
been  submitted  to  a  jury,  and  the  court  erred 
in  dismissing  it  on  demurrer. 

2.  As  the  trial  judge  did  not  put  his  decision 
upon  the  ground  that  there  was  a  nonjoinder 
of  parties,  but  upon  the  merits  of  the  case,  this 
court  directs  that  the  vendors  of  the  30  per 
cent,  interest  in  the  estate  to  the  plaintiflb,  who 
are  necessary  parties  to  the  suit,  be  made  par- 
ties defendant,  and-  that  the  case  then  proceed 
to  trial  on  its  merits. 

(Syllabus  fay  the  Court) 

Error  from  Superior  Ck>urt,  Polk  County; 
C.  L.  Bartlett,  Judge. 

Action  by  Bunn  &  Trawick  against  W.  G. 
England,  executor,  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  oror. 
Reversed. 

Arnold  &  Arnold,  O.  G.  Jane8»  and  Buim  ft 
Trawick,  for  plaintiffs  In  error.  Jno.  K.  Da- 
vis, for  defendants  in  error. 

SIMMONS,  C.  J.  Judgment  reversed,  with 
direction.  All  the  Jostlces  concar,  except 
CANDLrEB,  J.,  absent 


022  0*.  833) 

DOBBS  ft  REID  v.  W€K)DSTOCK  IRON 

WORKS. 

(Supreme  Court  of  Georgia.     May  11»  1905.) 

DIBECTINO   VERDICT. 

The  evidence  showing  a  conflict  in  nearly 
all  of  the  controlling  questions  in  the  case,  it 
should  have  been  submitted  to  the  jury,  and  the 
court  l)elow  erred  in  directing  a  verdict 

[Ed.  Note. — B\>r  cases  in  point,  see  voL  39, 
Cent  Dig.  Pleadhig,  H  342,  d^.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Ck>urt,  Chattooga 
County;   W.  M.  Henry,  Judge. 

Action  by  Dobbs  ft  Reld  against  the  Wood- 
stock Iron  Works.  Judgment  for  defendant 
and  plaintiffs  bring  error.    Reversed. 

Et  M.  W.  Glenn,  Jas.  P.  Shattuck,  and  Z. 
D.  Uan'ison,  for  plaintiffs  In  error.  P.  W. 
Copeland  and  J.  M.  Bellah,  for  defendant  In 
error. 

SIMMONS,  O.  J.  Judgment  reversed.  All 
the  Justices  concur,  except  CANDl4BB»  J^ 
absent 
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(122  Oa.  796) 

FAIRC3L0TH  v.  MAYOR,   ETC.,  OF  CITY 

OF  MACON. 

♦  Supreme  Court  of  Georgia.     May   11,   1905.) 

CONTEMPT— PO WEB  TO  PUNISH — CITY  BECOSDEB. 

The  power  of  the  recorder  of  the  city  of 
Macon  to  punish  for  contempt  is  fixed  by  its 
charter,  and  may  be  exercised  in  the  manner 
Lherein  prescribed,  without  reference  to  whether 
he  is  sitting  for  the  trial  of  offenses  against 
the  municipal  ordinances,  or  as  a  court  of  in- 
quiry  for  the  inyestigation  of  offenses  committed 
against  the  state  within  the  limits  of  the  city. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Eobt 
Hodges,  Judge. 

Action  by  T.  J.  Falrcloth  against  the  may- 
or and  council  of  the  city  of  Macon.  Judg- 
ment for  defendants,  and  plaintlflf  brings  er- 
ror.   Affirmed. 

M.  6.  Bayne,  for  plaintiff  in  error.  Biln- 
ter  Wlmberly,  for  defendants  in  error. 

COBB,  J.  The  recorder  of  the  city  of  Ma- 
con imposed  a  fine  of  $50  upon  Falrcloth  for 
contempt  He  had  been  brought  before  the 
recorder,  charged  with  gaming,  and  while 
the  case  was  pending  had  attempted  to  pro- 
cure the  prosecutor  to  leave  the  city.  The 
officers  of  the  city  were  about  to  confine 
Falrcloth  In  the  dty  prison,  when,  to  relieve 
himself  from  Imprisonment,  he  paid  the  fine, 
which  was  turned  over  to  the  city  treasurer. 
The  present  suit  is  brought  by  Falrcloth 
against  the  dty  authorities  to  recover  the 
amount  so  paid,  upon  the  ground  that  it  was 
an  illegal  exaction  and  paid  under  duress. 
The  case  turns  upon  the  power  of  the  record- 
er to  punish  for  contempt  when  sitting  as  a 
committing  magistrate.  Counsel  for  the  j 
plaintiff  In  error  contends  that  the  recorder,  ! 
when  exercising  this  power,  is  acting  as  a 
Justice  of  the  peace,  and  that  his  authority 
to  punish  for  contempt  is  subject  to  the 
same  limitations  as  that  of  a  Justice  of  the 
peace  in  reference  to  these  matters,  and  that 
as  a  Justice  of  the  peace  cannot,  as  a  pun- 
ishment for  contempt,  impose  a  fine  exceed- 
ing $5  in  amount,  the  power  of  the  recorder 
is  thus  limited.  The  Justice  of  the  peace,  as 
presiding  officer  of  the  Justice's  court  con- 
templated by  the  Constitution,  with  civil  Ju- 
risdiction, is  limited  in  the  manner  indi- 
cated in  his  power  to  punish  for  contempt; 
but  there  is  no  express  statute  thus  limiting 
his  power  when  sitting  as  committing  magis- 
trate, though  it  may  be  that  by  analogy  the 
courts  would  hold  that  he  was  so  limited. 
See  Ormond  v.  Ball,  120  Ga.  922,  48  S.  E.  883. 
But  even  if  it  be  conceded  that  the  power  of 
a  Justice  of  the  peace  as  committing  magis- 
trate is  thus  limited,  is  the  recorder  of  the 
city  of  Ma<?on  subject  to  a  similar  limitation 
in  his  power  to  punish  for  contempt?  The 
charter  of  the  city  of  Macon  provides  for  a 
recorder's  court  which  has  Jurisdiction  of  all 
of  those  offenses  usually  within  the  Jurisdic- 
tion of  police  courts;   and  he  also  has  the 


same  power  to  punish  for  contempt  as  a 
Judge  of  the  superior  court — ^by  a  fine  not 
exceeding  $200,  and  imprisonment  not  ex- 
ceeding 30  days.  The  charter  further  pro- 
vides: 'The  recorder  shall  be  to  all  intents 
and  purposes  a  Justice  of  the  peace  so  far 
as  to  enable  him  to  issue  warrants  for  of- 
fenses committed  within  the  corporate  lim- 
its of  said  city,  which  warrants  may  be 
executed  by  any  member  of  the  police  force 
of  the  city,  and  to  commit  the  oifenders  to  the 
Jail  of  the  county  of  Bibb,  or  admit  them 
to  bail  in  bailable  cases,  for  their  appear- 
ance at  the  next  term  of  a  court  of  compe- 
tent Jurisdiction  to  be  held  in  and  for  said 
county."  Acts  1803.  p.  257,  {§  57,  59.  Un- 
der these  provisions  of  the  charter,  whether 
the  recorder  be  sitting  for  the  purpose  of 
punishing  violations  of  the  city  ordinances, 
or  for  the  purpose  of  inquiring  into  viola- 
tions of  the  state  law  committed  within  the 
limits  of  the  city  of  Macon,  he  sits  as  re- 
corder of  the  city  of  Macon,  with  all  the 
powers  conferred  by  the  charter  upon  that 
officer.  He  is  not  in  reference  to  one  class 
of  cases  a  city  officer,  with  the  name  of  "re- 
corder,*' and  in  reference  to  another  class  of 
cases  a  state  officer,  with  the  name  of  "Jus- 
tice of  the  peace."  He  is  a  dty  officer  at  all 
times,  but  with  the  power  to  exercise  under 
certain  conditions  the  authority  which  state 
officers  of  a  given  name  and  class  are  also 
authorized  to  exerdse.  Therefore  his  pow- 
er to  punish  for  contempt,  without  reference 
to  the  character  of  the  case  he  may  be  in- 
vestigating or  that  may  be  pending  before 
him,  is  derived  not  from  the  general  law  of 
the  state,  but  from  the  terms  of  the  charter, 
which  gives  to  him  the  authority  in  matters 
of  contempt  which  the  .  law  confers  upon 
Judges  of  the  superior  courts.  The  recorder 
therefore  had  authority  to  impose  a  fine  of 
not  exceeding  $200  for  contempt,  and  the 
court  did  not  err  in  dismissing  the  petition 
on  demurrer. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


022  Oa.  802) 
STODDARD  MFG.  CO.  ▼.  ADAMS. 
(Supreme  Court  of  Oeorgia.     May  11,  1905.) 

SALE— ACTION  FOB  PBIOE— PLEA. 

In  an  action  upon  a  contract  for  the  pur- 
chase of  goods,  a  plea  is  demurrable  which  al- 
leges that  the  contract  contained  an  item  which 
the  defendant  did  not  order;  that  he  signed 
the  contract  without  reading  It,  relying  on  the 
statement  of  the  plaintiff's  agent,  in  whose 
veracity  and  honesty  he  had  confidence  on  ac- 
count of  a  long  course  of  previous  dealings,  that 
the  contract  contained  only  the  items  agreed  on; 
that  he  signed  the  contract  at  a  time  when  he 
was  busy  *,  and  that  it  was  contained  in  a  book- 
let covering  10  or  12  printed  pages. 

(Syllabus  by  the  0>urt.) 

Error  from  Superior  Court,  Elbert  CJounty; 
H.  M.  Holden,  Judge. 

Action  by  the  Stoddard  Manufacturing 
Company  against  W.  W.  Adams.'    Judgment 
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for   defondant   tnd   plaintiff  brings   error. 
Reversed. 

The  Stoddard  Manufacturing  Company 
sued  Adams  on  an  account  for  the  value  of 
a  disc  drill.  The  defendant  fUed  a  plea 
which  contained  Substantially  the  following 
allegations:  The  contract  or  order  for  the 
drill  was  obtained  from  him  by  the  fraud  and 
misrepresentations  of  the  plaintiff's  agent, 
Dix.  The  contract  was  in  the  form  of  a 
booklet  containing  several  pages  of  printed 
matter,  as  well  as  blank  spaces  for  the  de- 
scription of  the  goods.  Dix  came  to  the  de- 
fendant's place  of  business,  and  solicited  an 
order  for  certain  goods.  They  agreed  upon 
the  articles  which  the  defendant  should  pur- 
chase, and  Dix  took  the  order  blank  to  fill 
it  out,  while  the  defendant,  being  busy,  went 
to  work  in  his  blacksmith  shop.  After  some 
time  defendant  went  into  the  office  where 
Dix  was,  and  asked  him  if  he  had  filled  out 
the  contract  according  to  their  previous 
agreement  as  to  the  items,  and  Dix  assured 
the  defendant  that  the  order  contained  only 
the  items  and  articles  previously  agreed  on. 
The  defendant  had  confidence  in  the  agent* s 
honesty  and  veracity,  having  dealt  with  him 
for  a  number  of  years,  and  because  of  this 
confidence  and  of  the  fact  that  the  contract 
covered  10  or.  12  pages  of  printed  matter 
did  not  read  it,  but  relied  on  the  agent's 
statements.  The  defendant  did  not  agree  to 
buy  the  disc  drill,  and  the  order  for  the  same 
was  inserted  in  the  contract  by  the  fraud  of 
the  agent  The  plaintiff  moved  to  strike  this 
plea  on  the  ground  that  it  set  forth  no  valid 
defense  to  the  suit.  The  court  overruled  this 
motion,  and  exception  was  taken  pendente 
lite.  After  the  introduction  of  evidence  the 
court  directed  a  verdict  in  favor  of  the  de- 
fendant, and  the  plaintiff  sued  out  a  bill  of 
exceptions,  assigning  error  upon  this  Judg- 
ment and  other  rulings  made  during  the 
progress  of  the  trial,  including  the  ruling 
complained  of  in  the  exceptions  pendente 
lite. 

Z.  B.  Rogers,  for  plaintiflf  in  error.  C.  P. 
Harris,  for  defendant  in  error. 

COBB,  J.  It  is  settled  by  numerous  deci- 
sions of  this  court  that  where  one  signs  a 
contract  without  reading  it  he  is  bound  by 
its  terms,  unless  he  shows  that  he  could  not 
read,  and  was  for  this  reason  imposed  upon, 
or  that  the  contract  was  signed  under  some 
emergency  which  excused  the  failure  to  read, 
or  that  the  failure  to  read  was  brought  about 
by  some  fraud  or  misleading  device  of  the 
other  party.  Walton  Guano  Co.  v.  Copelan, 
112  Ga.  319,  37  S.  E.  411,  52  L.  R.  A.  268; 
McDonald  v.  Bluthenthal,  117  Ga.  120,  43  S. 
B.  422;  Ga.  Medicine  Co.  v.  Hyman,  117  Ga. 
«51,  45  S.  E.  238;  So.  Bell  Tel.  Co.  v.  Harris, 
117  Ga.  1001,  1004.  44  S.  E.  885;  Sumner  v. 
Sumner,  121  Ga.  9,  48  S.  E.  727.  The  fact 
that  the  defendant  was  "busy"  did  not  create 
an  emergency.    Nor  will  the  fact  that  the 


other  party  expressly  stated  that  the  contract 
was  as  claimed  by  the  party  seeking  to  avoid 
it  be  a  good  defense  to  an  action  on  the  con- 
tract Both  of  these  points  were  Involved 
In  Harrison  v.  Wilson  Lumber  Company,  119 
Ga.  6,  45  S.  E.  730  (2).  There  it  was  alleged 
that  the  defendants  drew  the  contract  them- 
selves, brought  it  to  the  plaintiff  to  sign  at 
a  time  when  he  was  busy,  and  assured  him 
that  the  writing  contained  the  full  contract 
agreed  on.  It  was  held  not  error  to  refuse 
to  allow  an  amendment  setting  up  these 
facts.  General  allegations  of  fraud  are  nev- 
er sufficient.  The  specific  facts  relied  oo  in 
the  present  case  to  constitute  the  fraud  were 
Insufficient  A  party  who  can  read  must 
read,  or  show  a  legal  excuse  for  not  doing 
so.  Fraud  which  would  relieve  a  party  who 
can  read  must  be  fraud  which  prevents  him 
from  reading.  The  only  new  feature  about 
the  present  case  is  the  allegation  that  the 
contract  was  In  the  form  of  a  booklet  cover- 
ing 10  or  12  pages,  which  would  take  some 
time  to  read.  If  in  any  case  the  length  of 
the  contract  would  Justify  a  failure  to  read, 
it  was  no  defense  in  this  case.  Here  the 
only  matter  in  controversy  was  the  articles 
bought  These  were  written  with  a  pen  or 
pencil  in  blanks  in  the  contract,  and  could 
readily  have  been  turned  to  and  verified. 
The  ruling  in  Brooks  v.  Matthews,  78  6a. 
739,  3  S.  E.  627,  will  not  be  extended  beyond 
its  peculiar  facts.  The  court  erred  In  re- 
fusing to  strike  the  plea. 

Judgment  reversed.    All  the  Juatlcee  con- 
cur, except  CANDLER,  J.,  absent 


(122  Ga.  814) 
HOLBROOK  V.  HODGSON  COTTON  CO. 

(Supreme  Court  of  Georgia.     May   11»   1905.) 

SALE— ACnOIf    FOB   PBIGS— EVinKNCB. 

Where  guano  was  sold  to  a  married  man, 
and  subsequently  the  vendors  brought  suit 
against  his  wife,  claiming  that  they  had  ascer- 
tained that  she  was  the  principal  of  her  hus- 
band, that  he  bought  the  guano  as  her  agent  for 
use  upon  her  land,  and  that  she  was  liable  as  a 
concealed  principal ;  and  where  the  quesrion 
was  one  oi  fact,  and  the  evidence  was  conflict- 
ing, but  there  was  enough  on  which  to  base  a 
finding  in  favor  of  the  plaintiffs,  and  the  ver- 
dict was  approved  by  the  presiding  Judge — this 
court  will  allow  it  to  stand.  Akers  v.  Kirke. 
18  S.  K.  366,  91  Oa.  590:  Miller  v.  W&tt,  70 
Ga.  385. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Hart  County; 
H.  M.  Hold^,  Judge. 

Action  by  the  Hodgson  Cotton  Comi)any 
against  L.  F.  Holhrook.  Judgment  for  plain- 
tifif,  and  defendant  brings  error.    Affirmed. 

J.  H.  Skelton,  for  plaintiff  in  error.  A.  A 
McCurry,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  ooncnr,  except  CANDLER,  J., 
absent. 
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(122  Qa.  841) 

GOLLOY  ▼.  WILLIAMa 
(Supreme  Court  of  Georgia.     May  11,  1905.) 

WITNESS— EXAMINATION— LBADIIVO     QUESTIONS 

—EVIDENCE. 

Even  though  certain  questions  propounded 
to  the  claimant  were,  as  claimed,  leading,  the 
trial  judge  did  not  abuse  bis  discretion  in  de- 
clining to  exclude  the  answers  thereto;  nor 
were  these  answers  objectionable  as  amounting 
to  no  more  than  a  statement  of  a  conclusion  by 
the  witness.  The  contentions  of  the  plaintiff 
in  fi.  fa.  were  fully  and  fairly  submitted  to  the 
jury,  and  the  verdict  returned  by  the  jury  was 
sufficiently  supported  by  evidence. 

(Syllabus  by  the  Court.) 

Error  from  City  Ck)urt  of  Greenville;  W. 
R.  Jones«  Judge. 

Action  by  H.  B.  Williams  against  L  R. 
CJoUey,  executor.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Affirmed. 

W.  A.  Post,  W.  Q.  Post,  Ellis,  Wimblsh  ft 
Ellis,  W.  S.  Howell,  and  J.  B.  Terrell,  for 
plaintiff  in  error.  McLaughlin  &  Jones  and 
H.  W.  Hill,  for  defendant  In  error. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  CANDLER,  J.,  ab- 
sent. 


(122  Qa.  78$) 

SMITH  V.  HAZLEHURST. 
(Supreme  Court  of  €^rgia.     May  11,  1905.) 

NEW  TBIAIi— CHABGE  OF  COUBT. 

The  trial  judge,  in  stating  the  contentions 
of  a  party,  should  not  so  mix  and  mingle  such 
contentions  with  the  inferences  and  deductions 
of  such  party  in  his  own  favor,  from  facts  in 
evidence,  as  to  present  such  contentions  to  the 
jury  in  the  form  of  an  argument,  for  this  is 
but  to  repeat  to  the  jury  the  argument  of  a 
party,  instead  of  simply  stating  what  the  party 
contends  the  facts  of  the  case  are;  and  where 
the  judge  does  this,  without  stating  to  the  jury 
any  argument  upon  or  explanation  of  such  facts 
by  the  opposite  party,  it  is  cause  for  a  new 
trial. 
(Syllabus  by  the  €k>urt.) 

Error  from  Superior  Ck)urt,  Houston  Coxxa- 
ty;  W.  H.  Felton,  Jr.,  Judge. 

Action  by  T.  W.  Hazlehurst  against  J.  A. 
Smith.  Judgment  for  plain tiif,  and  defend- 
ant brings  error.    Reversed. 

Jno.  P.  Ross  and  W.  J.  Grace,  for  plaintlfT 
In  error.  Steed  &  Ryals,  for  defendant  In 
error. 

FISH,  P.  J.  Hazlehurst  sued  Smith  upon 
two  promissory  notes  dated  respectively  May 
22  and  August  18,  1902,  and  for  a  balance  al- 
leged to  be  due  upon  an  open  account  for 
money  and  merchandise  alleged  to  have  been 
advanced  by  the  plaintiff  to  the  defendant 
between  the  7th  of  May  and  the  15th  of 
August,  1902.  Attached  to  the  petition  was 
a  copy  of  the  open  account,  from  which  It 
appeared  that  the  plaintiff,  as  a  broker,  had 
charged  Smith  with  various  items  of  money 
and  merchandise  furnished  to  him  at  differ- 
ent dates^  and  had  credited  him  with  the 


net  proceeds  of  various  consignments  of 
peaches  sold  for  his  account,  and  had  charged 
him  with  a  small  amount  for  loss  on  the 
sale  of  one  lot  of  peaches.  The  defendant 
admitted  the  execution  of  the  two  notes  and 
the  correctness  of  the  charges  against  him 
upon  the  open  account,  except  the  item  for 
loss  on  the  sale  of  peaches,  but  denied  the 
correctness  of  the  Items  of  credit  In  his 
favor  on  the  account;  alleging  that  he  had 
not  consigned  the  peaches  to  the  plaintiff  as 
a  broker  or  commission  merchant,  to  be  sold 
for  bis  (Smith's)  account,  but  bad  sold  and 
delivered  the  peaches  to  the  plaintiff  in  July, 
1902,  consisting  of  1,087  .crates,  at  $1  per 
crate,  whereby  the  plaintiff  became  indebted 
to  him  in  the  sum  ct  $1,087,  which  amount 
be  pleaded  as  a  set-off  against  the  correct 
amount  of  the  plaintiff's  demand  against 
him;  and  he  prayed  for  a  judgment  against 
the  plaintiff  for  the  difference  between  the 
amount  which  he  alleged  the  plaintiff  owed 
him  and  the  amount  which  he  admitted  he 
owed  the  plaintiff.  The  plaintiff  denied  that 
he  purchased  the  peaches  from  the  defend- 
ant, but  contended  that  the  peaches  were  con- 
signed to  him,  as  a  broker  and  commission 
merchant,  by  the  defendant,  to  be  sold  upon 
commission  for  the  latter's  account,  and  that 
he  had  credited  the  defendant  upon  the  open 
account  with  the  net  proceeds  of  the  peaches. 
So  the  case  turned  upon  a  simple  question  of 
fact,  viz.,  whether  Hazlehurst  bought  the 
peaches  from  Smith  at  $1  per  crate,  or  mere- 
ly received  them  from  Smith  upon  consign- 
ment, to  be  sold  for  his  account  Upon  the 
trial  the  jury  found  In  favor  of  the  conten- 
tion of  the  plaintiff,  and  accordingly  ren- 
dered a  verdict  In  his  favor  for  the  full 
amount  sued  for,  less  a  small  credit  to  which 
the  plaintiff  admitted  the  defendant  was  en- 
titled. The  defendant  made  a  motion  for  a 
new  trial  upon  various  grounds,  which  was 
overruled,  and  he  excepted.  The  grounds  of 
the  motion  for  a  new  trial  are  based  upon 
alleged  insufficiency  of  the  evidence  to  sup- 
I)ort  the  verdict  rendered,  and  alleged  errors 
in  the  charge  of  the  court' 

We  think  the  verdict  was  supported  by  the 
preponderance  of  the  evidence,  and  that  there 
is  no  merit  in  most  of  the  grounds  of  the 
motion  assigning  error  upon  the  charge  of 
the  court.  We  think,  however,  that  at  least 
one  of  the  grounds  of  the  motion,  alleging 
error  in  the  second  charge  of  the  court  de- 
livered to  the  jury,  after  they  had  been  out 
for  many  hours  without  agreeing  upon  a  ver- 
dict, was  of  sufficient  merit  to  require  the 
grant  of  a  new  trial.  Some  of  the  other 
excerpts  from  the  charge  of  the  court  which 
are  excepted  to  in  the  motion  are  open  to 
criticism  as  laying  undue  stress  upon  the 
contentions  of  the  plaintiff,  but  are  not  suffi- 
ciently so  to  require  the  grant  of  a  new  trial. 
The  instructions  which  we  think  require  the 
grant  of  a  new  trial  were  as  follows:  **And 
Hazlehurst  further  contending  that  the  last 
note^  which  was  given  for  some  $250,  was  for 
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^n  actual  loan  which  Hazleburst  made  to 
Smith,  and  which  Hazlehurst  contends  was 
made  after  all  the  peaches  were  shipped; 
Hazlehurst  contending  that  the  fact  that 
Smith  gave  his  note  to  Hazlehurst  at  the 
time  when  the  note  was  given  Illustrates  the 
truth  of  Hdzlehurst's  contention  that,  at  the 
time  when  that  note  was  made  by  Smith  to 
Hazlehurst  to  get  a  loan  of  $250,  that  Hazle- 
hurst was  not  then  Indebted  to  Smith  for  the 
balance  of  the  unpaid  peaches  at  the  rate 
of  a  dollar  a  case,  else  Smith  would  not  have 
given  his  note  and  got  the  money.  But  If 
Hazlehurst  did  not  have  the  money,  he  would 
have  taken  Hazlehurst's  note.  Instead  of  giv- 
ing Hazlehurst  his  note;  that  he  (Smith) 
would  have  taken  Hazlehurst's  note  for  the 
settlement  of  the  Indebtedness.  Hazlehurst 
further  contending  as  evidence  of  the  fact 
he  did  have  the  money,  because  he  gave  to 
Smith,  at  the  time  Smith  gave  him  the  $250 
note,  his  check  for  $250,  and  that  Smith  at 
the  time  made  no  contention  of  having  sold 
the  peaches  at  a  dollar  a  crata"  One  of  the 
assignments  of  error,  in  the  motion,  upon  this 
charge,  Is:  "It  was  argumentative,  and 
amounted  to  an  argument  of  the  court  In 
favor  of  the  plaintiff,  and  because  said 
charge  was  an  intimation  of  opinion  by  the 
court  that  the  contention  of  the  plaintiff  was 
the  truth  of  the  case,  and  that  the  facts  and 
circumstances  to  which  the  court  called  at- 
tention In  said  charge  Illustrated  the  truth 
of  the  plaintiff*s  contention."  Another  Is: 
"Said  charge  was  error,  because  the  court 
did  not  instruct  the  jury  as  to  the  contention 
of  the  defendant  with  reference  to  the  $250 
note  in  tionnectlon  with  said  charge,"  and 
"that  the  court  did  not.  In  any  other  portion 
of  his  said  second  charge  to  the  Jury,  Instruct 
the  jury  with  reference  to  the  defendant's 
contention  as  to  the  giving  of  said  note  for 
$250."  In  our  opinion,  this  charge  was  ar- 
gumentative and  unduly  stressed  the  conten- 
tion, or  rather  the  argument,  of  the  plaintiff 
on  the  evidence  before  the  jury,  by  singling 
out  and  calling  the  attention  of  the  jury  to 
a  particular  portion  of  such  evidence  which 
was  very  favorable  to  the  plaintiff,  and  stat- 
ing to  the  jury  the  Inferences  and  deductions 
drawn  by  the  plaintiff  therefrom  In  support 
of  his  contention,  and  without  calling  atten- 
tion to  any  contention  or  explanation  of  the 
defendant  In  reference  to  the  alleged  facts 
upon  which  the  argument  of  the  plaintiff  was 
based.  We  say  the  "argument,"  because  we 
think  in  these  particular  Instructions  the 
court  did  more  than  to  merely  state  the  con- 
tentions of  the  plaintiff.  The  court  had  Im- 
mediately before  this  stated  to  the  jury  the 
main  contentions  of  the  parties  in  the  case, 
and  in  this  portion  of  the  charge  was  giving 
the  argumentative  reply  of  the  plaintiff, 
based  upon  facts  appearing  in  evidence,  to 
the  contention  of  the  defendant  The  plain- 
tiff contended  that  the  peaches  were  not  sold 
to  him  by  the  defendant,  but  were  consigned 
to  him  by  the  defendant,  to  be  sold  upon 


commission  for  the  latter's  account  The 
defendant  contended  that  the  peaches  were 
not  consigned  by  him  to  the  plaintiff,  to  be 
sold  by  him  for  the  defendant's  account,  but 
were  sold  to  the  plaintiff  at  $1  per  crate. 
Such  was  the  issue  between  the  parties,  and 
It  was  clear-cut  ai^  simple,  viz.,  was  there 
a  sale  or  a  consignment  of  the  peaches?  The 
trial  judge,  after  having  stated  this  issue 
fairly  and  fully,  gave  the  Instructions  com- 
plained of,  and.  In  our  opinion,  in  so  doing 
he  passed  beyond  the  domain  of  the  mere 
contention  of  the  plaintiff  (that  is,  the  posi- 
tion taken  or  contended  for),  and  entered  the 
realm  of  the  argument  by  which  the  plain- 
tiff sought  to  support  that  contention  and 
reply  to  the  contention  of  the  defendant  by 
Inferences  and  deductions  drawn  from  the 
evidence  before  the  jury.  The  argument  of 
the  plaintiff  upon  the  alleged  facts  disclosed 
by  the  evidence  was  a  powerful  one,  viz., 
that,  after  all  the  peaches  were  shipped. 
Smith  gave  his  note  to  Hazlehurst  for  $250, 
and  the  fact  that  he  gave  this  note  when  he 
did  Illustrated  the  truth  of  Hazlehurst's  con- 
tention that  at  that  time  he  was  not  Indebted 
to  Smith  for  the  peaches,  else  Smith  would 
not  have  given  the  note  and  got  money  from 
Hazlehurst  thereon;  but,  if  Hazlehurst  did 
not  then  have  the  money  with  which  to  pay 
him  for  the  peaches,  he  (Smith)  would  have 
taken  Hazlehurst's  note  In  settlement  of  the 
indebtedness.  Instead  of  giving  his  note  to 
the  latter;  but  as  evidence  that  at  that 
time  Hazlehurst  did  have  money  with  which 
to  have  paid  Smith,  if  he  had  owed  him,  Ha- 
zlehurst then  gave  his  check  for  $250  in 
exchange  for  the  latter's  note  for  a  like 
amount,  and,  as  further  sustaining  the  plain- 
tiff's contention.  Smith  at  the  time  made  no 
contention  of  having  sold  Hazlehurst  the 
peaches  at  a  dollar  a  crate.  It  will  be  ob- 
'  served  that  the  judge  did  not  simply  sum  up 
the  evidence,  and  state  to  the  jury  the  con- 
tention of  the  plaintiff  as  to  what  was  estab- 
lished thereby,  but  he  stated  to  the  jury  the 
process  or  line  of  reasoning  by  which  the 
plaintiff  sought  from  the  evidence  to  show 
that  his  contention  was  true,  and  that  of 
the  defendant  untrue. 

In  Hayes  v.  State,  68  Ga.  36,  it  was  held: 
"The  jury  are  to  decide  for  themselves  what 
facts  are  established,  and  what  conclusions, 
under  the  law,  result  from  them.  The  men- 
tal convictions  of  the  judge  in  respect  to  the 
facts  should  neither  be  declared  nor  intimat- 
ed. His  manner  of  charging  should  not  be 
argumentative.  The  purpose  of  the  charge 
is  to  state  and  explain  the  law,  not  to  carry 
on  a  process  of  general  reasoning."  In  Flow- 
ers V.  Flowers,  92  Ga.  688,  18  S.  B.  lOOC,  it 
was  held  to  be  error,  in  charging  the  jury, 
"to  direct  their  attention  specially  to  the  rel- 
evancy of  a  particular  portion  of  the  testi- 
mony favorable  to  one  side,  no  special  ref- 
.erence  being  made  to  any  of  the  testimony 
favorable  to  the  other  side."  In  Blumenthaf 
y.  State,  121  Ga.  477,  49  &  E.  697,  the  «c- 
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cused,  a  pawnbroker,  bad  been  convicted  of 
the  offense  of  receiving  stolen  goods,  knowing 
them  to  be  stolen;  the  goods  in  question  be- 
ing pantaloons.  It  was  held  to  have  been 
erroneous  to  charge  the  Jury  as  follows:  **In 
this  case  the  articles  pawned  were  pants,  and 
the  parties  pawning  them  were  negro  girls. 
You  can  consider  whether  negro  girls  wear 
pants.  These  are  some  of  the  circumstances 
which  you  should  consider  In  determining 
the  guilty  knowledge  of  the  defendant." 
Mr.  Justice  Lamar,  who  delivered  the  opinion, 
said:  "The  very  force  and  pertinence  of  the 
intimation  requires  the  grant  of  a  new  trial." 
In  Thomas  v.  State,  96  Ga.  484,  22  S.  E.  315, 
it  was  held:  "The  office  of  a  charge  by  the 
court  is  to  give  to  the  Jury  such  instruction 
touching  the  rules  of  law  pertinent  to  the  is- 
sues involved  in  the  pending  trial  as  will  en- 
able them  Intelligently  to  apply  thereto  the 
evidence  submitted,  and  from  the  two  con- 
stituents, law  and  fact,  make  a  verdict  In 
delivering  his  charge  the  trial  Judge  should 
carefully  avoid  an  invasion  of  the  province 
of  the  Jury.  He  should  refer  to  the  evidence 
only  so  far  as  is  necessary  to  present  the 
leading  issues  In  the  cause,  leaving  the  minor 
contentions  of  opposing  counsel  to  the  con- 
sideration of  the  Jury  under  appropriate  gen- 
eral Instructions.  It  should  contain  no  such 
summary  of  the  evidence  as  might  to  a  Jury 
either  seem  to  be  an  argument,  or  amount 
to  the  expression  of  an  opinion  thereon." 
It  was  accordingly  held  to  be  error  "for  the 
presiding  judge  to  repeat  the  substance  of  the 
testimony  of  the  state's  witnesses  as  detailed 
from  the  stand,  and  to  submit  this  with  the 
argumentative  deductions  drawn  therefrom 
by  the  state's  counsel,  as  the  issues  in  the 
case."  The  charge  with  which  we  are  now 
dealing  is  open  to  the  objections  pointed  out 
in  that  decision*  The  Judge  had  presented 
the  leading  and  really  the  only  Issue  made 
by  the  pleadings  upon  which  the  parties 
were  at  variance,  and  in  the  portion  of  the 
charge  excepted  to  he  was  presenting  to  the 
Jury  a  minor  contention  of  the  plaintiff,  bas- 
ed upon  the  evidence,  and  the  charge  contain- 
ed such  a  statement  of  this  contention  and 
the  alleged  evidence  by  which  it  was  sup- 
ported as  might  to  the  Jury  either  seem  to  be 
an  argument  by  the  court,  or  as  amounting 
to  an  expression  or  intimation  of  opinion  by 
the  court  upon  the  evidence;  and  it  not  only 
called  the  attention  of  the  Jury  to  facts  dis- 
closed by  the  evidence,  but  submitted  the 
argumentative  deductions  of  the  plaintiff's 
counsel  thereon.  In  Brantley  v.  State,  115 
Ga.  230,  41  S.  B.  606,  while  there  were  other 
grounds  upon  which  a  new  trial  was  granted, 
it  was  held  that  "the  charge  was  objection- 
able, in  that  it  was  argumentative  and  too 
strenuously  hnpressed  upon  the  Jury  circum- 
stances tending  to  implicate  the  accused, 
with  no  corresponding  statements  of  the 
points  insisted  upon  in  his  defense,"  and  that 
a  new  trial  was  more  readily  granted  for  this 
reason^    See,  also,  Baldwin  v.  State,  120  Ga. 


188,  47  S.  E.  55a  While  all  of  the  above- 
cited  cases,  save  one,  were  criminal  cases, 
we  know  of  no  reason  why  the  same  rule 
should  not  obtain  in  civil  cases.  In  another 
line  of  cases  it  has  been  held  tl^at  it  is  not 
error  for  the  court  to  sum  up  the  evidence, 
provided  he  does  not,  in  doing  so,  express 
or  intimate  any  opinion  thereon.  Thus  in 
Shlels  V.  State,.  14  Ga.  429,  it  was  held:  "The 
act  of  1850,  to  prevent  the  Judges  of  the 
superior  courts  from  expressing  their  opinion 
to  the  Jury  as  to  what  had  or  had  not  been 
proven,  was  not  intended  to  prohibit  the 
courts  from  summing  up  the  evidence,  or  di- 
recting the  attention  of  the  Jury  to  any  par- 
ticular  portion  of  the  evidence."  So,  in 
Whitlow  V.  State,  74  Ga.  819,  it  was  decid- 
ed: "There  was  no  error  in  summing  up  the 
testimony,  and  saying  to  the  Jury  that  they 
might  consider  such  facts  in  making  up  their 
verdict,  with  the  caution  that  the  Judge  ex- 
pressed no  opinion  nor  intimated  any  there- 
on, or  on  the  sufficiency  of  the  evidence  to 
convict,  and  did  not  mean  to  confine  the  Jury 
to  his  summing  up,  but  that  they  should  con- 
sider all  the  evidence  In  the  case."  Again, 
In  City  &  Suburban  Bailway  Company  v. 
Findley,  76  Ga.  311,  It  was  held:  "It  is  the 
right  and  duty  of  the  presiding  Judge  to  state 
to  the  Jury  the  several  contentions  between 
the  parties,  the  only  restriction  being  that 
he  shall  state  them  fairly  to  each  side.  He 
may  also  sum  up  the  evidence,  with  a  view 
to  the  better  stating  of  those  contentions 
practically,  so  as  to  be  readily  comprehended 
by  the  Jury;  being  careful  to  withhold  any 
expression  or  intimation  of  opinion  as  to  its 
truth."  And  in  Bray  v.  State,  69  Ga.  765, 
the  ruling  was  as  follows:  "Where  the  court 
summed  up  the  facts  sought  to  be  proved  by 
the  state,  the  defendant  introducing  no  evi- 
dence, and  instructed  the  Jury  to  consider 
whether  these  facts  were  proved,  and  to  take 
these  and  all  other  facts  into  consideration, 
and  determine  whether  they  were  sufficient 
to  convict,  such  charge  was  not  error."  But 
while,  from  these  decisions,  the  Judge  may 
not  only  state  the  respective  contentions  of 
the  parties,  but  in  this  connection  may  sum 
up  the  evidence,  provided  In  so  doing  he  does 
not  express  or  intimate  any  opinion  as  to 
what  fact  or  facts  it  establishes,  we  do  not 
-understand  that  there  is  any  authority  in 
either  of  these  decisions  for  holding  that  the 
Judge  can  state  to  the  Jury  the  argument  or 
line  of  reasoning  by  which  a  party  seeks 
to  show  that  the  evidence  before  the  Jury 
sustains  his  contention.  Although  in  the 
charge  under  consideration  the  Judge  was 
careful  to  use  the  expressions  "Hazlehurst 
contends,"  and  "Hazlehurst  contending,"  yet 
the  effect  of  the  charge  was  to  call  the  atten- 
tion of  the  Jury  to  a  powerful  argument  of 
the  plaintiff  in  reply  to  the  contention  of  the 
defendant,  and  in  support  of  his  own  con- 
tention, consisting  in  inferences  and  deduc- 
tions drawn  from  the  evidence.  We  think 
there  la  a  difference  between  contention-^ 
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asing  the  word  In  its  legal  sense — of  a 
party,  and  the  argument  by  which  such  con- 
tention is  supported.  It  may  be  difficult 
sometimes  to  draw  the  line  of  distinction 
between  the  two,  but  we  think  it  can  be 
clearly  drawn  here.  The  court  should  not 
so  mix  and  mingle  the  contentions  of  a  party 
with  the  inferences  and  deductions  of  such 
party,  drawn  from  the  evidence,  as  to  pre- 
sent such  contentions  to  the  jury  in  the  form 
of  an  argument,  for  this  is  but  to  repeat  to 
the  jury  the  argument  of  a  party,  instead  of 
simply  stating  what  the  party  contends  the 
facts  of  the  case  are.  We  think  the  charge 
under  consideration  was  liable  to  leave  the 
Impression  upon  the  minds  of  the  jurors  that 
the  court  was  impressed  with  the  strength  of 
the  plaintifTs  argument  upon  facts  In  evi- 
dence, especially  when  no  allusion  was  made 
to  any  argument  upon  or  ezplapatlon  of  such 
facts  by  the  defendant  It  follows  that  the 
judgment  refusing  a  new  trial  must  be  re- 
versed. 

Judgment  reversed.    All  the  Jnsticet  con- 
cur, except  CANDLER,  J.,  absent 


(122  Ga.  735) 

WASHINGTON  v.  STATE. 

(Supreme  Court  of  Georgia.     May  10,  1005.) 

GBANO    JUBT>-Qt7ALIFICATI0N    OF   1CXMBBB8. 

While  the  law  requires  that  the  names  of 
grand  jurors  shall  be  placed  in  a  grand-jury 
box,  and  also  that  there  shall  be  a  certified  list 
of  the  names  so  placed  therein,  when  the  min- 
utes of  the  court  show  that  a  grand  juror's 
name  has  been  drawn  from  the  box  this  is  con- 
clusive evidence  of  his  competency  to  serve  as  a 
grand  juror,  notwithstanding  his  name  may  not 
appear  upon  the  list  as  made  up  by  the  clerk, 
and  certified  by  him  and  the  jury  conmiis- 
sioners. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Butts  County; 
B.  J.  Reagan,  Judge. 

Jeffie  Washington  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Washington  was  indicted  for  seduction. 
He  filed  a  plea  in  abatement  on  the  ground 
that  the  names  of  two  of  the  grand  jurors 
who  returned  the  bill  of  indictment  were 
not  on  the  grand-jury  list  at  the  time  the  in- 
dictment was  found.  The  evidence  intro- 
duced on  the  trial  of  the  issue  raised  by  the 
plea  showed  that  the  names  of  the  jurors 
referred  to  did  not  appear  on  the  jury  list 
but  the  minutes  of  the  court  for  the  term  at 
which  the  Indictment  was  found  showed 
that  the  names  of  the  two  jurors  were  drawn 
from  the  grand-jury  box.  The  court  permit- 
ted the  dork  of*  the  superior  court  to  testify, 
over  objection  of  the  accused,  that  the  names 
of  the  two  jurors  were  put  in  the  grand-jury 
box.  The  plea  in  abatement  was  overruled, 
and  the  accused  excepted;  assigning  oror 
upon  this  judgment  and  upon  the  admission 
of  the  testimony  of  the  clerk  above  referred 
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R.  L.  Bemer,  for  plaintiff  in  error.  O.  H. 
B.  Bloodworth,  Sol.  Gen.,  and  M.  W.  Beck, 
for  the  State. 

COBB,  J.  The  law  provides  that  the  grand 
jury  shall  be  made  up  of  jurors  whose  names 
are  drawn  from  a  box  which  has  been  pre- 
pared by  the  jury  commissioners  in  the  man- 
ner prescribed  by  law.  The  law  imposes 
upon  the  jury  commissioners  the  duty  of  se- 
lecting from  the  tax  digest  the  names  of  up- 
right and  intelligent  persons  to  serve  as  ju- 
rors, and  the  further  duty  of  selecting  from 
this  number  not  exceeding  two-fifths  of  the 
most  intelligent  and  upright  persons  to  serve 
as  grand  jurors.  The  names  of  the  persons 
thus  selected  are  required  to  be  placed  upon 
tickets,  and  these  tickets  placed  in  a  box, 
and  the  grand  jury  is  to  be  made  up  of  per- 
sons whose  names  are  drawn  from  the  box 
thus  prepared.  There  is  no  provision  of  law 
for  constituting  a  grand  jury,  other  than  by 
a  drawing  of  names  from  this  box.  See  Pen. 
Code  1895,  §§  818,  819.  After  the  tickets  con- 
taining the  names  of  the  persons  selected  by 
the  jury  commissioners  to  serve  as  grand 
Jurors  are  placed  in  the  box,  it  is  the  duty 
of  the  clerk  of  the  superior  court  to  make 
out  in  a  book  a  list  of  the  names  contained 
in  the  grand-jury  box,  and  place  the  book 
in  his  office,  after  the  list  has  been  c^itifled 
by  himself  and  the  commissioners  to  contain 
all  the  names  placed  in  the  grand-jury  box. 
Pen.  Code  1805,  §  820.  While  the  statute  pro- 
viding the  manner  for  the  selection  of  per- 
sons competent  to  serve  as  jurors  has  many 
references  to  the  list  of  jurors,  and  charac- 
terizes the  revision  as  the  revision  of  the 
list  when  the  statute  is  taken  as  a  whole  it 
is  clear  that  what  is  intended  to  be  accom- 
plished by  the  jury  commissioners  when  they 
meet  from  time  to  time  is  the  revision  of  the 
names  in  the  box,  and  not  so  much  the  re- 
vision of  the  list  which  is  required  to  be  kept 
as  a  matter  of  public  record  to  show  that 
there  has  been  a  revision  of  the  names  in  the 
box  at  the  time  required  by  law.  If  a  name 
appears  upon  the  list  which  has  been  certi- 
fied as  required  by  law,  such  person  would 
be  held  to  be  a  competent  juror,  the  law  pre- 
suming that  the  name  is  also  in  the  box. 
Hence,  in  those  cases  where  the  law  requires 
the  summoning  of  tales  jurors,  reference  is 
had  to  the  list,  and  not  to  the  box.  The 
making  up  of  the  box  and  the  preparation  of 
the  list  is  in  each  case  the  act  of  the  com- 
missioners, and  each  is  entitled  to  full  credit 
as  such.  If  a  name  has  been  drawn  from  the 
box  which  does  not  appear  on  the  list  there 
is  a  presumption  that  the  name  was  placed 
in  the  box  by  the  commissioners  at  the  time 
and  place  required  by  law.  And  a  person 
whose  name  is  thus  drawn  is  competent  to 
serve  as  a  juror,  notwithstanding  bis  name 
does  not  appear  upon  the  list;  the  law  pre> 
sumlng  that  the  absence  of  the  name  from 
the  list  was  due  to  inadvertence,  mistake,  or 
other  innocent  cause.    So  the  rale  is  this: 
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Wbere  the  law  requires  the  jtnry  to  be  drawn 
from  th«^  box,  the  box  controls  as  to  whether 
a  person  Is  a  competent  juror;  and  where  the 
law  does  not  require  the  Jury  to  be  drawn 
from  the  box,  but  merely  to  be  summoned  by 
the  sheriff  or  other  competent  officer,  the  list 
Is  that  which  is  to  guide  the  officer  thus  sum- 
moning the  Jury.  This  Is,  in  our  opinion, 
the  proper  construction  of  the  statute,  and  is 
In  accord  with  the  principle  underlying  prior 
rulings  of  this  court  in  similar  cases.  See 
Cross  T.  State,  64  Ga.  443  (3);  Williams  r. 
State,  72  Ga.  180  (2);  Crawford  v.  State,  81 
Ga.  708,  8  S.  El.  445.  There  was  no  error  In 
OTerrullng  the  plea  In  abatement  Bven  If 
it  was  erroneous  to  admit  testimony  of  the 
clerk  that  the  names  of  the  Jurors  which  did 
not  appear  on  the  list  were  actually  put  in 
the  box,  this  error  would  not  require  a  re- 
versal of  the  judgment,  because  it  was  imma- 
terial, as  the  evidence  shows  that  the  names 
of  the  Jurors  were  drawn  from  the  box. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


(122  Ga.  744) 

McAllister  v.  statb. 

(Supreme  Court  of  Georgia.     May  10,  1905.) 

MASTER   AND   S£BVANT— ENTICING   AWAT  8BBV- 

ANT— EVIDENCE. 

Construing  section  122  of  the  Penal  Code 
of  1895  strictly,  there  was  no  evidence  to  show 
that  the  accused  enticed,  persuaded,  or  decoyed 
the  employ^  to  leave  the  service  of  bis  em- 
ployer, or  that  be  (the  accused)  bad  knowledge 
before  the  time  the  employe  quit  the  service  of 
the  prosecutor  that  the  contract  of  employment 
between  the  employ^  and  the  prosecutor  had  not 
expired. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Morgan  Coun- 
ty;  H.  G.  Lewis,  Judge. 

J.  D.  McAllister  was  convicted  of  enticing 
away  a  farm  laborer,  and  brings  error.  Re- 
versed. 

M.  C.  Feld,  for  plaintiff  In  error.  Jos.  E. 
Pottle,  Sol.  Gen.,  and  BL  W.  Butler,  for  the 
State. 

SIMMONS,  C.  J.  The  record  discloses  that 
Malone,  the  prosecutor,  had  employed  a  serv- 
ant by  the  name  of  Jackson  as  a  farm  labor- 
er for  a  period  of  six  months,  at  $10  per 
month,  the  service  to  commence  January  1, 
1904,  and  to  end  June  20th  of  the  same  year; 
that  the  servant  remained  with  Malone  until 
the  latter  part  of  March,  when  he  quit — at 
what  particular  time  Is  not  disclosed  by  the 
record,  the  prosecutor  testifying  that  the 
first  he  knew  of  Jackson's  leaving  his  employ 
was  the  day  upon  which  McAllister,  the  ac- 
cused, helped  Jackson  move  his  household 
goods  away  from  the  premises  of  Malone. 
On  that  day  Jackson,  driving  one  of  the  ac- 
cused's wagons,  and  a  servant  of  McAllister, 
driving  another,  came  to  the  farm  of  Malone 
for  the  purpose  of  removing  Jackson's  goods 
to  the  place  of  McAllister.    Malone  forbade 


the  employ^  of  the  accused  to  go  upon  his 
premises  for  that  purpose,  when  McAnister 
appeared,  and,  over  the  objections  of  Malone, 
who  Informed  him  that  Jackson  was  under 
contract  of  employment  with  him  (Malone), 
assisted  Jackson  in  loading  and  removing  the 
goods;  sajrlng  that.  If  Jackson  was  going  to 
move,  he  (McAllister)  would  move  him.  Some 
time  thereafter  Malone  went  to  the  farm  of 
the  accused  and  said  he  wanted  Jackson, 
and  that  If  he  did  not  get  him  he  would  "use 
the  law  on  him,"  to  which  McAllister  replied 
that,  if  Jackson  was  convicted,  he  (McAl- 
lister) would  pay  the  fine.  The  accused  stat- 
ed In  his  defense  that  Jackson  came  to  him, 
seeking  employment,  and  Uiat  he  hired  him, 
not  knowing  that  he  was  In  the  employ  of 
Malone. 

It  will  be  seen  from  this  statement  of  facts 
that  the  only  evidence  against  the  accused 
was  that,  after  Jackson  quit  the  service  of 
Malone,  McAllister  employed  him,  and  re- 
moved his  household  goods  from  the  prem- 
ises of  the  prosecutor  to  his  own,  over  the 
protest  of  Malone.  In  the  case  of  Broughton 
V.  State,  114  Ga.  34,  39  S.  B.  866,  this  court 
held  that:  "An  essential  element  of  the  of- 
fense defined  In  section  122  of  the  Penal 
Code  of  1895  Is  enticing,  persuading,  or  de- 
coying the  servant  of  another  to  leave  his 
employer  during  his  term  of  service,  and 
proof  of  such  facts  as  establish  that  the  ac- 
cused did  one  of  these  things  is  essential  to 
sustain  a  conviction  of  the  offense  therein 
defined.  Hence  a  conviction  under  this  sec- 
tion cannot  lawfully  stand  where  the  evi- 
dence In  this  regard  shows  no  more  than  that 
the  servant  left  the  place  of  his  employment 
in  company  with  the  accused."  It  will  thus 
be  seen  that  the  construction  which  the  court 
has  put  upon  this  section  of  the  Penal  Ck)de 
Is  that  the  enticing,  persuading,  or  decoying 
Is  an  essential  element  of  the  offense,  and 
that  one  at  least  of  the  three  must  be  prov- 
ed. There  Is  not  a  word  of  proof  that  Mc- 
Allister had  ever  done  anything  In  the  nature 
of  enticing,  persuading,  or  decoying  Jackson 
away  from  the  service  of  Malone.  Indeed, 
the  only  fact  disclosed  by  the  record  upon  the 
subject  Is  that  Jackson  had  applied  to  the 
accused  for  employment,  and  that  the  latter, 
not  knowing  of  his  contract  with  Malone, 
employed  him.  There  is  nothing  but  this  In 
the  record  to  show  any  conversation  between 
^the  servant  and  the  accused,  and  this  was 
after  Jackson  had  quit  the  service  of  Malone. 
We  do  not  think  the  mere  fact  that  McAl- 
lister sent  his  wagons  and  helped  Jackson 
to  move  his  household  goods  to  his  own  farm, 
even  though  over  the  protest  of  Malone,  was 
sufficient  of  Itself  to  show  that  the  accused 
had  enticed  or  persuaded  or  decoyed  Jackson 
away  from  the  service  of  his  employer.  The 
words  used  In  the  statute,  "entice,  persuade, 
or  decoy,"  indicate  that  there  must  be  some 
word  or  act  of  incitement  or  Inducement  on 
the  part  of  the  offender  whereby  he  influen- 
ces the  will  of  the  servant  so  that  the  latter 
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becomes  dissatlsfled  with  bis  employment 
and  is  allured  away.  That  Jackson,  of  his 
own  volition,  quit  the  service  of  bis  employer, 
and  was  then  hired  by  the  accused,  and  by 
him  assisted  in  moving  his  household  effects, 
is  not  enough  to  authorize  a  conviction,  un- 
der the  statute,  unless  it  be  shown  that  the 
servant  was  prompted  to  leave  his  employer 
by  the  accused.  But  it  was  argued,  if  this 
is  not  sufficient,  it  will  be  impossible  to  con- 
vict any  one  under  this  statute.  That  may 
be  true,  but  the  courts  cannot  bend  the  con- 
struction of  a  statute  in  order  to  assist  the 
state  in  making  out  a  case,  if  the  statute 
does  not  authorize  such  a  construction.  The 
Legislature  has  laid  down  as  an  essential 
element  of  this  offense  the  enticing,  persuad* 
ing,  or  decoying  of  the  servant  of  another, 
one  of  which  must  be  present  in  the  commis- 
sion of  the  offense.  It  could  have  provided 
that  the  facts  in  the  present  case  would  make 
a  prima  facie  case  against  the  accused,  as 
it  has  provided  in  several  other  statutes  that 
certain  facts  are  prima  facie  evidence  of 
guilt  Penal  statutes  are  to  be  construed 
strictly,  and  a  sufficient  answer  to  the  argu- 
ment ab  inconvenienti  is,  '*Ita  lex  scripts 
est" 

The  coui*t  below  erred  in  overruling  the 
certiorari,  and  the  Judgment  is  therefore  re- 
versed. All  the  Justices  concur,  except 
OANDLER,  J.,  absent 
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NEAL  V.  SMITH. 


(Supreme  Ck>urt  of  Georgia.    May  13,  1005.) 

WIDOW'S  ALLOWANCE-<TROVEB— EVIDENCB. 

Where  a  portion  of  a  crop  owned  by  a  ten- 
ant at  the  time  of  his  death  was  set  apart  to 
his  widow  as  a  year's  support,  she  could  re- 
cover the  same  in  trover  from  one  to  whom  the 
landlord,  without  any  authority,  had  delivered 
it  as  payment  on  a  debt  which  the  deceased  owed 
such  person,  although  the  tenant  owed  the  land- 
lord one-fourth  of  the  crop  for  rent,  and  such 
conversion  was  made  before  the  year's  sup- 
port was  set  apart. 

(Syllabus  by  the  Court) 

Error  from  City  CJourt  of  Jefferson ;  W.  W. 
Stark,  Judge. 

Action  by  Lucy  Neal  against  J.  N.  Smith. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

J.  S.  Ayers,  for  plaintiff  in  error.  R.  L.  J. 
Smith,  for  defendant  in  error. 

FISH,  P.  J.  Lucy  Neal  brought  trover 
and  bail  against  J.  N.  Smith  for  a  certain 
bale  of  cotton  and  30  bushels  of  cotton  seed. 
The  case  was  tried  before  the  Judge  of  the 
city  court  without  a  jury,  who  rendered  jadg- 
Uient  in  favor  of  the  defendant  Plaintiff 
moved  for  a  new  trial  on  the  general  grounds, 
which  being  refused,  she  excepted. 

It  appeared  on  the  trial  that  Qus  Neal,  the 
tusband  of  Lucy  Neal,  died  January  15,  1903, 
owning  the  property  in  question.  He  owed 
bia  father,  Floyd  Neal,  one-fourth  of  this  cot- 


ton and  seed,  for  rent  of  the  land  upon  which 
they  were  grown.  He  also  owed  Green  & 
Smith  a  debt  secured  by  mortgage  on  this 
property.  Soon  after  his  death.  Smith,  the 
defendant,  endeavored  to  induce  Lucy  Neal 
to  let  him  have  this  bale  of  cotton  and  the 
seed  as  a  payment  on  the  debt  Gus  owed 
Green  &  Smith,  but  she  declined  to  do  so, 
telling  him  that  she  needed  it  "to  live  on." 
Smith  had  Floyd  Neal  to  see  Lucy  and  to  use 
his  influence  with  her  to  obtain  her  consent 
for  the  cotton  and  seed  to  be  applied  to  the 
debt  due  Green  &  Smith,  but  she  still  refused. 
During  the  illness  of  Gus,  Floyd  had  liauled 
the  cotton  to  the  gin.  After  Gus'  death,  and 
after  Smith  had  failed  to  get  Lucy  to  consent 
for  him  to  take  the  cotton  on  the  debt  due 
bis  firm.  Green,  his  partner,  had  the  mort- 
gage foreclosed.  The  mortgage  fl.  fa.  was 
levied  on  the  bale  of  cotton  and  on  the  seed 
belonging  to  Gus  Neal's  estate,  and  also  on  a 
bale  of  cotton  belonging  to  Floyd  Neal.  Smith 
refused  to  dismiss  the  levy  as  to  Floyd's 
cotton,  unless  he  would  haul  the  bale  belong- 
ing to  Gus'  estate  from  the  gin,  where  the 
levying  constable  had  left  it,  and  deliver  it 
to  Smith.  Floyd  flnally  consented  to  do  this, 
and  carried  out  the  agreement,  and  the  levy 
upon  the  property  was  dismissed.  Smith  took 
the  cotton  belonging  to  Gus  Neal's  estate  at 
a  price  agreed  upon  between  him  and  Floyd 
Neal,  paid  Floyd  the  amount  due  him  by  Gus 
for  rent,  and  credited  the  balance  on  the  debt 
Smith  &  Green  held  against  Gus'  estate. 
Smith  endeavored  to  get  Floyd  to  bring  him 
the  seed  from  this  cotton,  but  Floyd  refused 
to  do  it.  Smith  then  saw  a  Mr.  Carson,  who 
claimed  to  have  «  bill  of  sale  to  the  seed, 
and  purchased  the  seed  from  him.  No  such 
bill  of  sale  was  put  in  evidence.  After  all 
this  had  occurred,  and  on  January  31,  1903, 
the  bale  of  cotton  and  the  seed  in  question 
were  set  apart  to  Lucy  Neal  as  a  year's  sup- 
port She  demanded  them  from  Smith  be- 
fore suit,  and  he  refused  to  deliver  them  to 
her.  Their  value  was  proved.  Plaintiff  ask- 
ed for  a  Judgment  for  the  highest  proved  val- 
ue of  the  cotton  and  seed,  under  the  facts 
above  set  forth,  about  which  there  was  no 
controversy. 

The  Judge  should'  have  rendered  such  a 
Judgment  in  plaintiff's  behalf.  In  refusing 
a  new  trial,  the  Judge  gives  as  his  reason 
therefor  that  Floyd  Neal,  who  was  Gus  Neal's 
landlord,  owned  part  of  the  cotton  and  seed, 
and  that  he  sold  the  same  to  defendant  be- 
fore they  had  been  set  apart  as  a  year's  sup- 
port to  plaintiff.  The  mere  fact  that  a  ten- 
ant agrees  to  pay  his  landlord  as  rent  one- 
fourth  of  the  cotton  grown  on  the  land  rent- 
ed does  not  make  the  landlord  owner  of  one- 
fourth  of  such  cotton.  In  such  a  case  the 
title  to  all  of  the  cotton  is  in  the  tenant  It 
is  otherwise,  however,  when  the  landlord,  by 
express  contract,  reserves  title  in  the  crops 
to  be  grown  on  the  rented  land.  Riddle  v. 
Hodge,  83  Ga.  173,  9  S.  B.  786.  The  mere 
fact  that  the  landlord  has  a  special  lien  <» 
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the  crop  for  his  rent  does  not  put  title  to  the 
crop  in  him,  and  he  cannot  acquire  title 
thereto  by  simply  taking  possession  of  the 
same.  See,  in  this  connection,  Hail  ▼.  Mc- 
Gaugbey,  114  Ga.  405,  40  S.  E.  246,  and  cit 
And  while  a  year's  support  cannot  be  set 
apart  to  the  widow  of  a  tenant,  ont  of  crops 
grown  on  rented  land,  as  against  the  land- 
lord's lien  for  rent  (Acts  1899,  p.  47),  the  land- 
lord has  no  title  to  such  crop,  nor  can  he  ac- 
quire title  to  it  by  merely  taking  possession 
of  the  same.  Therefore,  in  the  present  case, 
Floyd  Neal,  who  was  landlord  of  plaintUTs 
deceased  husband,  had  no  title  to  the  bale  of 
ootton  and  the  cotton  seed,  which  be  took 
possession  of  and  delivered  to  the  defendant 
The  plaintiff,  however,  did  not  contend  for 
the  value  of  all  of  the  cotton  and  seed,  bat 
only  for  the  value  of  three-fourths  of  It  In 
other  words,  she  was  willing  for  the  defend- 
ant to  retain  the  fourth  of  it  which  her  hus- 
band owed  Floyd  Neal  for  rent  After  Gus 
Neal's  death  the  cotton  and  seed  in  question 
constituted  a  portion  of  his  estate,  and  the 
title  to  the  same  was  not  divested  by  the  sale 
of  it  made  by  Floyd  Neal  to  Smith.  When 
the  property  was  set  apart  to  Lucy  Neal  as  a 
year's  support,  the  title  vested  in  her,  and 
she  had  the  right  to  recover  it  or  its  value 
from  Smith,  who  had  converted  it 

Judgment  reversed.    All  the  Justices  con- 
cur, except  CANl>LER,  J.,  absent 


<122  Oa.  780) 

PORTER  V.  HOLMES. 
(Supreme  Court  of  Georgia.    May  10,  1905.) 

WBIT  or  EBBOB  ~  DISMIS8AI/— CBBTiriCATK  OF 
JTJDQB— LIFE  INSUBANGE  —  ACTION  FOB  PBB- 
MIUM  NOTE— APPOBTIONMENT  OF  PBEMIUMS. 

1.  No  writ  of  error  shall  be  dismissed  in  the 
Supreme  Court  because  the  judge  shall  have 
failed  to  affix  a  date  to  bis  certificate  to  the 
bill  of  exceptions,  unless  it  is  affirmatively  made 
to  appear  by  affidavit  or  other  proof  that  such 
official  signature  was  made  after  the  time  re- 
quired by  law.  If  the  certificate  of  the  pre- 
siding judge  is  not  dated,  it  will  be  presumed  to 
have  been  made  on  the  day  of  the  acknowledg- 
ment of  service  by  counsel  for  the  defendant 
in  error.  What  is  said  to  the  contrary  in  Vick- 
ers  V.  Sanders,  32  S.  E.  102,  106  Ga.  266,  and 
Cooper  V.  State,  49  S.  E.  707,  121  Ga.  578, 
which  conflicts  with  the  ruling  in  Swatts  v. 
Spence,  08  Ga.  496,  must  yield  to  the  construc- 
tion given  to  Civ.  Code  1895,  S  5566,  in  the  older 
case. 

2.  An  error  in  the  middle  name  of  the  insured 
in  a  policy  of  life  insurance  will  not,  after  his 
acceptance  of  the  policy,  constitute  a  valid  de- 
fense to  an  action  upon  a  promissory  note  giv- 
en for  the  amount  of  the  first  premium  due  up- 
on the  policy,  unless  it  affirmatively  appears 
that  after  discovering  the  error  the  insured  made 
a  proper  request  for  its  correction,  and  the  same 
was  refused  by  the  insurance  company. 

3.  The  stipulation  in  the  policy  of  insurance 
as  to  the  apportionment  of  premiums  for  ex- 
penses was  a  substantial  compliance  with  the 
charter  requirement  on  that  subject 

'    (Syllabus  by  the  Court) 

Error  from  City  Court  of  Carrollton;  W. 
<X  Hodnett,  Judge. 


Action  by  C.  R.  Porter  against  J.  W. 
Holmes.  Judgment  for  defendant,  and  plain- 
tiff  brings  error.    Reversed. 

This  was  a  suit  upon  a  promissory  note 
for  the  first  premium  due  on  a  polic>  of  life 
insurance.  The  note  was  signed  by  J.  W. 
Holmes,  and  was  payable  to  E.  H.  Wyatt,  or 
order,  and  indorsed  in  blank  by  the  payee. 
The  plaintiff  alleged  himself  to  be  a  purchas- 
er of  the  note  for  value,  and  before  ma- 
turity, from  the  payee.  The  defendant  de- 
nied the  plaintiff  was  a  bona  fide  holder  for 
value  before  maturity,  and  averred  that  the 
note  was  without  consideration;  that  the 
note  was  given  in  contemplation  of  its  being 
accepted  by  the  Georgia  Mutual  Life  &  An- 
nuity Insurance  Company  as  a  payment  for 
the  ffrst  premium  on  a  policy  of  life  insur- 
ance for  which  defendant  had  made  applica- 
tion to  the  insurance  company  through  one 
E.  H.  Wyatt,  an  agent  of  the  in^M-ance  com- 
pany; that  the  insurance  company  has  never 
issued  any  policy  of  life  insmrance  to  de- 
fendant, as  was  agreed  upon  by  defendant 
and  the  agent  Wyatt,  at  the  time  the  note 
was  executed  and  delivered;  that  the  plain- 
tiff had  notice  of  this  want  and  failure  of 
consideration  when  he  obtained  the  note. 
By  amendment  the  defendant  further  plead- 
ed that  the  Georgia  Mutual  Life  &  Annuity 
Insurance  Company  of  Rome,  Ga.,  had  no 
authority  to  issue  a  policy  of  the  character 
of  the  one  it  issued  or  pretended  to  issue  to 
the  defendant  for  the  first  premium  due  on 
which  the  note  sued  on  was  given;  that  un* 
der  its  charter  said  company  must  state  in 
the  contract  with  the  assured  the  portion  of 
the  premium  to  be  paid  by  the  assured  which 
the  company  sets  aside  or  resej-ves,  or  will 
set  aside  or  reserve,  for  expenses  in  conduct- 
ing the  business  of  the  company,  which  was 
not  done  in  the  policy  or  pretended  policy  it 
issued  to  defendant  which  facts  were  known 
to  the  plaintiff  at  and  before  the  time  he 
traded  for  the  note  sued  on;  and  that  the 
issuance  of  the  policy  without  this  stipula- 
tion was  ultra  vires.  On  the  trial  of  the 
case  the  charter  of  the  Georgia  Mutual  Life 
&  Annuity  Insurance  Company  of  Rome,  Ga., 
was  introduced  in  evidence.  The  charter 
contained  this  provision:  "The  company 
shall  have  power  to  set  aside  or  reserve  a 
stipulated  portion  of  premiums  for  expenses 
in  conducting  the  business  of  the  company, 
which  portion  of  premiums  shall  be  stated  in 
the  contract  with  the  assured.'*  The  policy 
of  insurance  was  also  introduced  in  evidence, 
and  among  other  stipulations  provided  as  fol- 
lows: "All  installments  of  annuities  and 
disability  claims  that  become  due  and  pay- 
able within  two  years  from  the  date  of  said 
policies  shall  be  paid  from  a  fund  which 
shall  be  formed  by  setting  aside  the  first  two 
annual  premiums  and  two  dollars  out  of  and 
fifteen  per  cent  of  the  annual  premium  on 
each  $200.00  annuity  collected  thereafter. 
After  paying  such  death  or  disability  claims* 
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the  balance  of  said  fond  shall  be  set  apart 
and  reserved  for  the  payment  of  expenses  of 
every  kind  In  conducting  the  business  of  the 
company.  All  premiums  except  as  above 
speciiled  shall  go  into  and  constitute  the  mor- 
tuary and  reserve  fund  of  the  company, 
which,  together  with  the  interest  accruing 
thereon,  shall  be  used  for  the  exclusive  bene- 
fit and  protection  of  the  policy  holder,  and 
under  no  circumstances  shall  any  part  of 
such  fund  be  used  to  pay  the  expenses  of  the 
company  except  taxes  on  such  fund.'*  The 
policy  described  the  Insured  as  Joseph  Wal- 
lace Holmes.  The  defendant  testified  that 
his  name  was  Joseph  Walker  Holmes.  The 
policy  of  insurance  was  sent  to  him  through 
the  mail,  and  **ln  about  ten  days  or  two 
weeks  after  It  came  [defendant]  saw  Mr. 
Wyatt  and  told  him  of  the  mistake  in  [de- 
fendant's] name,  and  he  told  [defendant]  the 
company  would  correct  it"  The  defendant 
testified:  "I  did  not  return  the  policy  to  the 
company,  but  it  has  been  in  my  possession 
and  the  possession  of  my  attorney  ever  since 
I  received  it  from  the  company.  The  only 
objection  I  had  to  it  was  the  mistake  in  my 
middle  name."  It  appeared  that  Wyatt  was 
the  agent  who  negotiated  the  policy,  and 
that  the  plaintiff  was  an  officer  of  the  insur- 
ance company  at  the  time,  the  policy  was  is- 
sued and  when  he  purchased  from  Wyatt  the 
note  sued  on.  The  verdict  was  for  the  de- 
fendant, and  the  plaintiff  moved  for  a  new 
trial  on  the  usual  grounds,  and  on  the  fur- 
ther ground  that  the  court  erred  In  allowing 
the  defendant  to  testify  as  follows:  "I  told 
him  [E.  H.  Wyatt]  my  middle  name  was 
wrong;  that  my  name  was  Joseph  Walker 
Holmes,  and  not  Wallace  Holmes;  and  that 
I  did  not  consider  I  had  any  policy;  and 
Wyatt  said  he  would  have  it  corrected."  The 
motion  for  a  new  trial  was  overruled,  and 
the  plaintiff  excepted. 

S.  E.  Grow  and  R.  D.  Jackson,  for  plaintiff 
In  error.  W.  B.  Brown,  for  defendant  in  er- 
ror. 

EVANS,  J.  (after  stating  the  foregoing 
facts).  1.  On  the  call  of  the  case  in  this 
court  a  motion  was  made  to  dismiss  the  writ 
of  error  because  it  did  not  affirmatively  ap- 
pear there  was  any  service  of  the  bill  of 
exceptions  on  the  defendant  or  his  counsel 
after  the  signing  of  the  certificate  by  the 
presiding  judge.  The  certificate  to  the  bill 
of  exceptions  was  not  dated.  Due  and  legal 
service  of  the  bill  of  exceptions  was  ac- 
knowledged by  the  defendant's  attorney  on 
September  5,  1901,  and  it  was  on  that  date 
filed  in  the  clerk's  office.  The  bill  of  excep- 
tions recited  that  the  judgment  overruling 
the  motion  for  a  new  trial  was  rendered  Au- 
gust 27,  1904.  The  motion  to  dismiss  was 
based  upon  the  principle  enunciated  in  the 
cases  of  Bush  v.  Keaton,  65  Ga.  296,  Vickers 
V.  Sanders,  106  Ga.  266,  82  S.  E.  102,  and 
Cooper  V.  State,  121  Ga.  578,  49  &  El  707. 
The  case  of  Bush  y.  Keaton  was  decided  at 


the  February  term,  1880,  of  thl»  court,  and, 
in  effect,  ruled  that  when  the  certificate 
of  tne  presiding  judge  to  a  bill  of  excep- 
tions was  not  dated,  and  the  admowledgmeut 
of  service  was  dated,  the  writ  of  error  should 
be  dismissed,  because  the  service  of  the  bill 
of  exceptions  did  not  affirmatively  appear  to 
have  been  made  after  the  certificate  of  the 
presiding  judge  was  attached  thereto.  The 
next  year  (1881)  the  General.  Assembly  en- 
acted that:  "No  writ  of  error  shall  be  dis- 
missed in  the  Supreme  Court  because  the 
clerk,  sheriff.  Judge,  or  attorney  at  law  shall 
have  failed  to  afilx  a  date  to  any  official  sig- 
nature, unless  It  Is  made  to  affirmatively  ap- 
pear by  affidavit,  or  other  proof,  in  the  Su- 
preme Court  that  such  official  signature  was 
made  after  the  time  required  by  law."  Civ. 
Code  1895,  {  5566.  This  provision  of  the 
Code  was  construed  In  Swatts  v.  Spence,  68 
Ga.  496,  and  It  was  held  that:  "Since  the 
act  of  1881,  If  the  certificate  of  the  presiding 
judge  to  the  bill  of  exceptions  is  not  dated, 
it  win  be  presumed  to  have  been  made 
on  the  day  of  the  acknowledgment  of  service 
by  counsel  for  defendant  In  error."  When 
Vickers  v.  Sanders  and  Cooper  v.  State  were 
under  consideration,  the  attention  of  the 
court  was  not  called  to  the  case  of  Swatts  v. 
Spence,  supra,  and  In  the  great  pressure  of 
work  It  was  overlooked  by  this  court  In  so 
far  as  the  later  cases  of  Tickers  v.  Sanders 
and  Cooper  v.  State  confiict  with  Swatta  v. 
Spence  on  this  subject,  they  must  yield  to  the 
older  case.  Calhoun  v.  Cawley,  104  Ga.  344, 
30  S.  E.  773.  It  will  therefore  be  presumea 
that  the  judge's  certificate  was  signed  on  the 
day  that  service  of  the  bill  of  exceptions 
was  acknowledged.  Where  the  certificate  of 
the  judge  and  the  acknowledgment  of  service 
bear  the  same  date,  the  signatures  will  be 
presumed  to  have  been  made  In  their  chrono- 
logical sequence,  and  especially  so  when  the 
acknowledgment  of  service  admits  *'due  and 
legal  service."  Cowart  v.  Page,  59  Ga.  235. 
The  motion  to  dismiss  the  writ  of  error  Is  de- 
nied. 

2.  The  evidence  shows  that  the  plaintiff 
was  an  officer  of  the  insurance  company.  By 
the  terms  of  the  policy  the  premiums  were 
payable  In  cash,  'lue  agent  soliciting  the 
Insurance  accepted  the  note  In  suit  in  lieu 
of  the  cash,  and  discounted  It  with  the  plain- 
tiff. The  Insurance  company  had  no  Interest 
In  the  note,  and  the  plaintiff  purchased  it 
before  due  as  an  Individual  Investment,  and 
not  as  a  representative  of  the  company. 
The  soliciting  agent  was  to  receive  a  certain 
proportion  from  the  first  premium  as  his  com- 
mission, and  from  the  proceeds  of  the  sale  of 
the  note  to  the  plaintiff  the  soliciting  agent, 
Wyatt,  paid  to  the  company  its  share  of 
the  premium,  retaining  the  balance  In  satis- 
faction of  his  commission.  When  the  de- 
fendant offered  to  iH*ove  his  complaint  to 
Wyatt,  made  about  two  weeks  after  the 
execution  and  delivery  of  the  note,  to  thf 
effect  that  there  was  an  error  In  bis  middle 
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name,  and  Wyatt  promised  to  have  the  mis- 
take corrected,  but  failed  to  do  so,  objec- 
tion was  made  to  this  testimony  on  the 
ground  that  the  plaintiff  was  a  bona  fide  pur- 
chaser before  the  maturity  of  the  note,  which 
was  negotiable,  and  that  he  was  not  bound 
by  any  equities  existing  between  the  maker 
and  payee.  The  court  overruled  the  objec- 
tion. The  plaintiff  was  secretary  of  the  In- 
surance company,  and  notice  will  be  Imputed 
to  him  of  everything  which  the  application 
for  Insurance  or  the  policy  contained;  but. 
If  he  purchased  the  note  given  for  the  pre- 
mium without  notice  of  any  understanding 
had  with  the  Insured  and  the  soliciting  agent, 
he  would  not  be  bound  by  such  agreement  or 
promise.  Shedden  v.  Heard,  110  Ga.  461,  85 
S.  B.  707.  It  does  not  appear  that  there  was 
a  written  application  for  Insurance,  or,  if 
there  was  one,  that  the  middle  name  of  the 
insured,  as  s^ven  in  the  application,  was 
different  from  that  contained  in  the  policy. 
The  possession  of  the  insurance  policy  was 
retained  by  the  defendant  after  the  dis- 
covery of  the  mistake.  He  made  no  request 
of  the  company  to  correct  it  An  error 
in  the  middle  name  of  the  Insured  in  a  policy 
of  life  insurance  will  not,  after  his  accept- 
ance of  the  policy,  constitute  »  valid  defense 
to  an  action  upon  a  promissory  note  given 
for  the  amount  of  the  first  premium  due 
upon  the  policy,  unless  It  affirmatively  ap- 
pears that  after  dlscoverli^  the  error  the  in- 
sured made  a  proper  request  for  its  correc- 
tion, and  the  same  was  refused.  Jones  v. 
Methvln,  97  Oa.  440,  25  S.  E.  318.  The  court 
should  have  excluded  the  testimony.  Even 
though  the  plaintiff  had  not  purchased  the 
note  before  due,  and  without  notice,  the  evi- 
dence was  insufficient  to  sustain  the  plea  of 
want  of  consideration. 

3.  The  defendant  In  error  insists  that  the 
verdict  was  demanded  by  the  evidence,  be-  ^ 
cause  the  policy  was  not  issued  in  compli- 
ance with,  the  charter  of  the  Insurance  com- 
pany. The  charter  provided  that  the  insur- 
ance company  should  'have  power  to  'set 
aside  or  reserve  a  stipulated  portion  of  pre- 
miums for  expenses  in  conducting  the  busi- 
ness of  the  company,  which  portion  of  pre- 
miums should  be  stated  in  the  contract  with 
the  insured.  The  policy  did  contain  a  stip- 
ulation as  to  a  reservation  of  premiums  for 
expenses,  which  stipulation  is  set  forth  In 
the  forgoing  statement  of  facts.  T^is  was 
a  substantial  compliance  with  the  direction 
in  the  charter  on  this  subject  The  amouht 
reserved  for  expenses  by  this  stipulation  may 
have  been  to  small  or  too  large  to  meet  the 
necessary  expenses  in  conducting  the  busi- 
ness. When  the  policy  was  received  by  the 
assured,  he  should  have  declined  to  accept 
it,  if  he  was  not  satisfied  with  the  allotment 
of  premiums  for  expenses.  He  did  not  do 
this,  and  he  will  be  presumed,  from  his  ac- 
ceptance of  the  policy,  to  have  ass^ited  to 
the  apportionment  of  premiums  for  expenses 
as  expressed  in  the  contract  of  insurance. 


The  court  erred  in  refusing  a  new  trial,  and 
the  judgment  overruling  the  motion  for  a  new 
trial  is  reversed.  All  the  Justices  concur,  ex- 
cept CANDIiER,  J.,  absent 

(122  Oft.  752) 

MERRITT   V.    STATE.      CLARK   v.   SAME. 
HOLMES   V.   SAME. 

(Supreme  Court  of  Georgia.     May  10,   1905.) 

COUKTS— AMENDMENT    OF    RECORD — CRIMINAL 
LAW—ENTRY  OF  JUDGMENT. 

1.  Every  conrt  has  power  to  amend  its  rec- 
ords 80  as  to  make  them  conform  to  the  truth. 

[Ed.  Note. — E\>r  cases  in  point,  see  toI.  18, 
Cent  Dig.  Courts,  §§  369-^73.] 

2.  When  a  criminal  case  is  tried  in  a  city 
court  by  the  judge  without  a  jury,  and  a  judg- 
ment of  guilty  rendered  and  announced,  but  not 
entered  on  the  minutes,  an  order  may  be  passed 
at  a  subsequent  term,  after  notice  to  the  ac- 
cused, reauiring  the  clerk  to  enter  upon  the 
minutes  the  judgment  as  actually  rendered  and 
announced. 

[Ed.  Note. — For  cases  in  point,  see  toL  15, 
Cent  Dig.  Criminal  Law,  §8  2544,  2545.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Griffin;  B.  W. 
ECammond,  Judge. 

Will  'Merritt  Jim  Clark,  and  Charley 
Holmes  were  conyicted  of  gaming,  and  bring 
error.    Affirmed. 

W.  E.  H.  Searcy,  Jr.,  for  plaintiffs  in  er- 
ror.   T.  E.  Patterson,  Sol.,  for  the  State. 

COBB,  J.  Merrltt  and  two  others  were 
tried  at  a  special  term  of  the  dty  court  of 
Griffin  upon  an  accusation  charging  them 
with  the  offense  of  gaming.  .  Trial  by  Jury 
was  waived,  and  the  Judge,  after  hearing 
evidence,  orally  announced  a  Judgment  de- 
clariug  the  accused  guilty.  The  Judge  signed 
a  paper  which  contained  only  the  formal 
parts  of  the  usual  Judgment  entered  in  such 
cases,  the  place  at  which  "Guilty"  or  "Not 
guilty"  would  be  inserted  being  left  blank. 
The  clerk  entered  this  paper  upon  the  min- 
utes In  this  incomplete  condition.  At  the 
next  regular  term  counsel  for  the  state  filed 
a  written  motion  to  correct  the  mihutes  so 
as  to  complete  the  Judgment,  and  thus  enter 
upon  the  minutes  the  Judgment  as  announ- 
ced by  the  court  Upon  this'  motion  a  rule 
nisi  was  issued,  and  due  service  had  upon 
the  accused.  An  answer  was  filed  by  each 
of  the  accused  in  which  It  was  set  up  that 
the  court  was  without  Jurisdiction  to  amend 
the  records  as  prayed.  At  the  hearing  an 
order  was  passed  that  the  word  "Guilty"  be 
entered  In  the  Judgment  on  the  minutes; 
the  order  reciting  that  It  appeared  that  the 
Judgment  In  the  case  "was,  by  a  clerical 
error,  not  entered  as  announced  by  the  court 
on  the  trial."  To  this  oi^der  each  of  the  ac- 
cused excepted. 

This  was  not  a  proceeding  having  for  its 
purpose  the  amendment  of  a  Judgment,  but 
was  a  proceeding  to  amei^d  the  records  of 
the  court  so  as  to  enter  th^eon  a  Judgment 
which    had    been    actually    rendered,    but 
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which  had  not  been  recorded.  The  purpose 
of  the  minutes  Is  to  preserve  the  Judgments 
and  proceedings  of  the  court,  and,  if  a  judg- 
ment has  been  actually  rendered,  It  is  not 
only  the  right,  but  the  duty,  of  the  Judge, 
during  the  term,  without  notice  to  any  one, 
to  see  that  the  minutes,  represent  the  pro- 
ceedings of  the  court  Just  as  they  transpired. 
And  after  the  term  has  adjourned  he  has 
authority,  after  notice  to  parties  interested, 
to  make  such  order  as  may  be  necessary  to 
make  the  record  conform  to  the  truth.  Civ. 
Code  1895.  8§  4047  (par.  6),  5119;  Wallace 
V.  Cason,  42  6a.  435;  Armstrong  v.  Lewis, 
61  Ga.  680;  Shipp  v.  Davis,  69  Ga.  297. 

There  was  no  error  In  the  order  directing 
the  minutes  to  be  so  corrected  as  to  show 
the  Judgment  actually  rendered  and  an- 
nounced. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


022  Ga.  762) 

MERRITT  ▼.  STATE. 

CLARK  V.  SAME. 

(Supreme  Court  of  Gkorgia.     May   10,  1906.) 

CBIMINAL  LAW— APPKAI.— REVIEW. 

There  was  no  error  of  law  complained  of. 
The  evidence  authorized  the  judgment  of  guilty, 
and  the  discretion  of  the  judge  in  refusmg  to 
grant  a  new  trial  will  not  be  controlled. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  16, 
Ont  Dig.  Criminal  Law,  H  8067,  8068.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Griffin;  B.  W. 
Hammond,  Judge. 

Will  Merritt  and  Jim  Clark  were  convict- 
ed of  crime,  and  bring  error.    Affirmed. 

W.  B.  H.  Searcy,  Jr.,  for  plaintiffs  in  er- 
ror.   T.  E.  Patterson,  Sol.,  for  the  State. 

COBB,  J.  Judgment  in  each  case  affirm- 
ed. All  the  Justices  concur,  except  CAND- 
LER, J.,  absent 

(122  Qa.  735) 

HARRIS  V.  STATE. 

(Supreme  Court  of  Georgia.    May  10,  lOOS.) 

CRIMINAL    LAW— NEW    TRIAL. 

There  being  no  complaint  that  any  error 
of  law  was  committed  upon  the  trial,  and  the 
verdict  being  sustained  by  the  evidence,  the 
court  did  not  err  in  refusing  a  new  trial. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  IS, 
Cent  Dig.  Criminal  Law,  §  2297.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Douglas  Coun- 
ty;  A.  L.  Bartlett,  Judge. 

Charlie  Harris  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  A.  James,  for  plaintiff  in  error.  W.  K. 
Fielder,  Sol.  Gen.,  for  the  State. 

FISH,  P.  J.    Judgment  affirmed.    All  the 
Justices  concur,  except  CANDLER,  J^  ab- 
'sent 


(122  Qa.  838) 
BROOKS  V.  HUTCHINSON. 
(Supreme  Court  of  Georgia.     May  11,  1905.) 

ATTACHMENT— <}R0UNDS—RETUBN     TO     CITT 
COUBT— EVIDENCE. 

1.  An  attachment  issued  on  an  affidavit  that 
the  debtor  *'is  actually  removing  without  the 
limits  of  said  county,  or  about  to  remove,*'  is 
valid.  "Actually  removing  or  about  to  remove*' 
is  one  ground  for  attachment. 

2.  Under  section  12  of  the  act  creating  the 
city  court  of  La  Grange  (Acts  1899,  p.  389) 
any  officer  authorized  to  issue  an  attachment  un- 
der the  general  law  may  make  it  returnable  to 
said  city  court 

3.  The  ground  of  attachment  that  the  debtor 
is  "actually  removing  or  about  to  remove"  from 
the  limits  of  the  county  refers  to  his  person.  If 
the  debtor  has  left  the  county  and  established 
his  residence  in  another  before  the  attachment 
issues,  it  will  not  lie,  although  he  has  left  prop- 
erty in  the  county  in  which  the  attachment  is- 
sued. 

4.  The  evidence  clearly  showmg  that  the  debt- 
or had  left  the  county  from  which  the  attach- 
ment issued  and  established  his  residence  in  an- 
other, the  verdict  was  contrary  to  law. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  La  Grange;   F. 

M.  Longley,  Judge. 

Action  by  P.  H.  Hutchinson  against  N.  B. 
Brooks.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

C.  T.  Moon,  for  plaintiff  in  error.  P.  P. 
Longley,  for  defendant  in  error. 

SIMMONS,  C.  J.  It  appears  from  the  rec- 
ord that  P.  H.  Hutchinson  made  an  affida- 
vit before  a  notary  public  and  ex  officio  jus- 
tice of  the  peace  that  N.  B.  Brooks  was  in- 
debted to  him  in  the  sum  of  two  hundred  and 
fifty-odd  dollars,  and  that  said  Brooks  was 
"actually  removing  without  the  limits  of  said 
[Troup]  county,  or  about  to  remove."  where- 
upon the  magistrate  issued  process  of  attach- 
ment against  Brooks  returnable  to  the  city 
court  of  La  Grange.  Brooks  filed  a  traverse 
in  which  he  denied  that  he  was  actually 
removing  or  about  to  remove  without  the 
limits  of  said  county,  and  averred  that  he 
"had  removed  to  Milledgeville,  Ga.,  and  be- 
come a  citizen  of  Baldwin  county,  two  weeks 
before  said  attachment  was  issued."  The 
attachment  was  sued  out  on  May  19,  1904. 
The  undisputed  evidence  of  Brooks,  the  de- 
fendant, was  that  he  had  left  La  Grange, 
Troup  county,  on  May  12,  1904,  and  since 
that  time  he  had  resided  continuously  in 
Milledgeville,  Baldwin  county,  Ga.,  which 
he  intended  to  make  his  home,  and  that  he 
became  a  citizen  of  Baldwin  county  on  May 
12,  1904.  It  also  appears  from  the  evidence 
that  the  defendant  had  left  a  lot  of  house- 
hold goods  and  other  personalty  in  La 
Grange,  and  it  was  upon  this  property  that 
the  attachment  was  levied.  The  case  was 
submitted  to  a  Jury,  and  verdict  and  judg- 
ment rendered  in  favor  of  the  plaintiff  in  at- 
tachment; that  Is,  against  the  traverse. 
Brooks  made  a  motion  for  a  new  trial  upon 
the  general  grounds,  and  because  the  court 
refused  to  dismiss  the  attachment  upon  aur 
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tion  of  the  defendant,  on  tbe  ground  that  it 
was  Issued  by  a  Justice  of  the  peace,  and 
made  returnable  to  the  city  court  of  La 
Grange,  and  because  it  was  not  sworn  to 
positively,  the  language  of  the  affidavit,  "ac- 
tually removing  without  the  limits  of  said 
county,  or  about  to  remove,"  being  in  the 
alternative.  The  court  refused  to  grant  the 
new  trial,  and  the  defendant  excepted. 

1.  The  section  of  the  Code  which  provideB 
the  cases  in  which  attachments  may  issue 
names  as  one  ground  where  the  debtor  '*is 
actually  removing  or  about  to  remove  without 
the  limits  of  the  county."  Civ.  Code  1895, 
§  4510  (2).  In  his  affidavit  the  plaintlir  be- 
low employed  the  exact  words  of  the  stat- 
ute, merely  changing  their  order,  which  in 
no  wise  affected  or  changed  the  meaning 
of  the  sentence.  In  the  case  of  Irvin  v. 
Howard,  37  6a.  18,  it  was  held  that  an  affi- 
davit for  attachment  stating  that  the  "de- 
fendant is  actually  removing,  or  abont  to 
remove,  out  of  said  county,"  was  valid,  the 
court  declaring,  "The  affidavit  is  in  the  lan- 
guage of  the  statute,  and  seems  to  be  con- 
sidered by  it  as  one  ground."  Thus  it  will 
be  seen  that  the  construction  which  has  been 
placed  upon  this  paragraph  of  section  4510 
of  the  Code  of  1895  is  that  it  is  but  one 
ground  for  attachment,  and  that  an  affidavit 
alleging  its  language  in  substance  is  valid. 
Nor  is.  this  ruling  in  conflict  with  the  case 
of  Brafman  v.  Asher,  78  Qa.  32,  cited  by 
counsel  for  plaintiff  in  error.  In  which  it  was 
held  that  an  attachment  for  purchase  money 
under  section  4539  of  the  Civil  Code  of  1895 
could  not  issue  if  the  affidavit  alleged  the 
grounds  provided  for  by  that  section  in  the 
alternative,  but  that  the  affidavit  must  state 
positively  on  which  ground  it  is  based,  or 
that  all  of  the  grounds  which  are  alleged 
exist  The  difference  between  the  Brafman 
Case  and  Irvin  v.  Howard,  supra,  is  that  the 
affidavit  in  the  former  case  alleged  that  ei- 
ther one  or  the  other  of  two  grounds  pro- 
vided in  section  4539  of  the  Code  did  exist, 
while  in  the  Irvin  Case,  as  well  as  in  the 
case  now  under  consideration,  only  one  of 
the  grounds  provided  in  section  4510  is  al- 
leged. Hence  we  hold  that  the  affidavit  in 
the  present  case  alleges  but  one  ground  for 
attachment,  and  is  valid. 

2.  It  was  also  contended  by  plaintiff  in 
error  that  the  magistrate  who  issued  the 
attachment  had  no  authority  to  make  it  re- 
turnable to  the  city  court  This  contention 
is  successfully  combated  by  the  act  under 
which  the  city  court  of  La  Grange  was 
created,  which  expressly  provides:  •*The 
Judge  of  said  city  court  or  any  other  officer 
authorized  by  law  to  issue  attachments, 
may  issue  attachments  returnable  to  said 
city  court  under  the  same  laws  that  govern 
the  issuing  of  attachments  in  the  superior 
courts."     Acts  1899,  p.  389,  §  12. 

3.  4.  Having  disposed  of  the  special 
grounds  of  the  motion,  we  will  now  consider 
the  generaL    Waa  tbe  verdict  contrary  to 


law  and  the  evidence?  We  think  it  was. 
In  his  testimony  the  defendant  below  clearly 
established  the  fact  that  he  had  removed  to 
Milledgevllle,  in  Baldwin  county,  on  May 
12,  1904,  with  the  intention  of  making  Mil- 
ledgevllle his  home,  and  under  the  undisput- 
ed evidence  Baldwin  county  had  been  his 
actual  residence  for  at  least  a  week  before 
the  attachment  issued.  It  is  true  that  he 
had  left  certain  household  goods  and  other 
property  In  La  Grange,  but  that  makes  no 
difference,  as  it  is  the  person,  and  not  the 
property,  of  the  defendant  to  which  tbe 
paragraph  of  section  4510,  quoted,  refers. 
This  will  be  seen  by  an  examination  of  the 
different  grounds  enumerated  in  the  section. 
For  example,  the  first  ground  is  when  "the 
debtor  resides  out  of  the  state";  (2)  "when  he 
is  actually  removing,  or  about  to  remove, 
without  the  limits  of  the  county";  (4)  "when 
he  conceals  himself*;  and  (6)  "when  he  is 
causing  his  property  to  be  removed  beyond 
the  limits  of  the  state."  When  property  Is 
meant  it  is  expressly  stated.  In  the  case 
of  Thompson  v.  Wright,  22  Ga.  607,  it  was 
held:  "To  an  attachment  founded  on  the 
ground  that  the  defendant  *is  actually  remov- 
ing out  of  the  limits'  of  the  county  it  is  a 
good  defense  that  the  defendant  resides  in 
another  county;"  and  in  that  case  it  appears 
that  the  defendant  had  left  property  in  the 
county  in  which  the  attachment  was  issued. 
So  we  hold  that  under  the  facts  in  this  case 
the  verdict  was  wholly  without  evidence  to 
support  it  the  defendant  being  a  citizen  of 
Baldwin  county  when  the  attachment  was 
issued  in  the  county  of  Troup,  and  that  it 
was  error,  therefore,  on  the  part  of  the  court 
below,  to  refuse  to  grant  the  new  trial.. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 

(123  Ga.  39) 
SMILEY  V.  PADGETT. 
(Supreme  Court  of  Georgia.     May  18,  1905.) 

EXECUTION— LEVY— CLAIM    OF  THIBO    PER- 
SON—EVIDENCE. 

1.  In  the  trial  of  a  claim  case,  declarations 
of  the  defendant  in  execution,  made  up  to  the 
time  of  the  levy  and  while  he  was  in  posses- 
sion^  that  he  owned  the  property  levied  on,  are 
admissible  in  evidence,  if  there  is  any  evidence 
that  he  was  in  possession  of  the  property  at  the 
time  of  the  levy;  but  if  the  evidence  on  the 
question  of  possession  Is  convicting,  the  jury 
should  be  instructed  to  disregard  the  declara- 
tions, unless  they  believe  that  the  defendant  was 
in  possession.  In  tbe  absence  of  an  exception 
to  the  charge,  it  is  to  be  presumed  that  the 
jury  were  so  instructed. 

2.  The  evidence  warranted  the  verdict  and 
there  was  no  error  in  overruling  the  motion  for 
a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court  Gordon  Coun- 
ty;  A.  W.  Pite,  Judge. 

Action  between  Wade  Padgett  and  one 
Huffaker.  Judgment  for  plaintiff.  On  levy 
of  execution,  T.  M.  Smiley  interposed  a  claim. 
Judgment  for  plaintiff,  and  claimant  brings 
error.    Affirmed, 
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AD  execution,  issued  on  the  foreclosure  of 
a  laborer's  lien  in  favor  of  Padgett,  was 
levied  on  a  lot  of  wood  as  the  property  of 
Huffaker,  and  Smiley  interposed  a  claim. 
The  Jury  found  the  property  subject  The 
claimant's  motion  for  a  new  trial  was  over- 
ruled, and  he  excepted.  In  the  motion  com- 
plaint is  made  that  the  verdict  was  contrary 
to  the  evidence,  and  that  the  court  admitted 
evidence  that  the  defendant  in  execution  had 
stated  before  the  levy  that  the  wood  was 
hlB. 

Cantrell  &  Ramsaur  and  R.  J.  &  J.  Mc- 
Gamy,  for  plaintiff  in  'error.  Starr  &  Erwin, 
for  defendant  in  error. 

COBB,  J.  1.  In  Rutledge  v.  Hudson,  80 
Ga.  267  (6),  5  S.  E.  93,  it  was  held  that; 
where  the  claimant  admitted  that  the  de- 
fendant in  execution  was  in  possession  at  the 
time  of  the  levy;  any  declarations  made  by 
the  defendant  up  to  the  time  of  the  levy  and 
while  in  possession  are  admissible  in  evi- 
dence. The  principle  of  this  decision  would 
extend  to  a  case  where  the  evidence  showed 
that  the  defendant  was  in  possession.  When- 
ever there  is  evidence  of  possession  in  the 
defendant  in  execution  at  the  time  of  the 
levy,  his  declarations  may  be  admitted.  In 
such  a  case,  however,  the  Jury  should  be  in- 
structed to  disregard  the  declarations,  unless 
they  believe  from  the  evidence  that  he  was 
in  possession  claiming  the  property  as  his 
own.  In  the  present  case  there  was  no  ex- 
ception to  the  charge,  and  we  are  bound  to 
presume  that  the  Jury  were  correctly  and 
fully  instructed  on  this  question;  and  there 
was  evidence  from  which  the  Jury  could  find 
that  the  defendant  in  execution  was  in  pos- 
session claiming  the  property  as  his  own. 

2.  While  the  evidence  was  conflicting,  and 
probably  preponderated  in  favor  of  the 
claimant,  there  was  evidence  from  which  the 
Jury  could  find  that  the  defendant  in  execu- 
tion was  the  owner  of  the  wood.  The  plain- 
tiff's theory  was  that  Huffaker  was  employ- 
ed by  him  to  haul  and  ship  the  wood,  and 
that  he  had  been  fully  paid  for  his  services. 
If  the  Jury  had  believed  the  claimant's  the- 
ory, they  would  have  been  bound  to  find 
from  the  evidence  that  Huffaker  had  been 
fully  paid  for  his  services.  But  the  Jury 
were  authorized  to  find  that  Huffaker  owned 
the  wood  levied  on,  and  that  the  property 
was  subject  to  the  execution. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent. 

(123  Qa.  IM) 

KIRK  V.  KIRK. 
(Supreme  Court  of  Georgia.    May  15,  1005.) 

DEED— ACTION   TO    OANCEIi— UNDUE    INFLUENOB 

—EVIDENCE. 

The  evidence  showed  mere  weakness  of  the 
grantor's  mind  (which  is  not  cAOse  for  setting 
aside  his  deed — Nance  v.  Stockburger,  36  S.  B. 
100,  111  Ga.  821),  and  was  wholly  insufficient  to 
authorize  a  finding  that  the  grantee,  by  undue 
influence  or  fraudulent  means,  induced  him  to 


execute  the  deeds  plaintiff  sought  to  have  can- 
celed ;  nor  was  there  any  evidence  that  the  de- 
fendant ever  had  the  personalty  for  which  the 
action  was  brought.  It  follows  that  the  non- 
suit was  properly  granted. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Heard  County; 
R,  W.  Freeman,  Judge. 

Action  by  J.  B.  Kirk  against  J.  O.  Kirk. 
Judgment  for  defendant;  and  plaintiff  brings 
error.   Affirmed. 

F.  S.  Loftin  and  8.  Holdemeas,  for  plaintiff 
in  error.  D.  B.  Whltaker  and  W.  Q  Wright, 
for  defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  CANDLBB,  J.,  absent 


022  Ga.  TK) 
ROME  FURNACE  CO.  v.  PATTERSON. 
(Supreme  Court  of  Georgia.    May  10^  1905.) 

NEOLIOBNCB— INJUBT   TO   TBESPASSKBn- PBTI- 
TION—AHENniNO. 

When  this  case  was  here  before  (4S  8.  E. 
166,  120  Ga.  521)  upon  a  general  d&mxur&r  to 
the  petition,  it  was  ruled  that  the  petition  was 
defective  for  the  want  of  an  allegation  that  the 
defendant  or  its  servant  knew  of  the  presence 
of  the  plaintiff  at  the  time  of  the  alleged  negli- 
gence and  reckless  act  Upon  the  return  of  the 
case  to  the  court  below,  the  plaintiff  offered  an 
amendment  in  which  this  allegation  was  made. 
Bold,  that  the  petition  contained  enongh  to 
amend  by,  that  the  amendment  did  not  introduce 
a  new  cause  of  action,  and  that  the  court  below 
did  not  err  in  allowing  it  City  of  Rome  v. 
Suddeth,  42  S.  E.  1032,  116  Ga.  649 ;  a.  c.,  49 
S.  E.  800,  121  Ga.  420. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  by  J.  A.  Patterson  against  the  Rome 
Furnace  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Aifirmed. 

R.  T.  Fauch6,  R.  J.  McCamy,  and  M.  B. 
Eubanks,  for  plaintiff  in  error.  Halsted 
Smith,  for  defendant  in  error. 

SIMMONS,  C.  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  CANDLER^  J.,  ab- 
sent 


(IS  Ga.  17) 

PHILLIPS  V.  DU  BIGNON  et  al. 
(Supreme  Court  of  Georgia.    May  12,  1905.) 

INJUNCTION— ABATEMENT    OP    NUISANCE. 

Under  the  peculiar  facts  of  this  case  the 
judge  did  not  abuse  his  discretion  in  modifying 
the  injunction  praved  for  by  the  plaintiffs,  so 
as  to  give  the  defendants  time  to  extend  the 
sewer  and  abate  the  nuisance,  instead  of  order- 
ing  that  the  sewer  be  closed  at  once,  which  would 
have  probably  caused  the  college  to  be  dosed 
on  account  of  the  health  of  the  studentSL 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;   H.  G.  Lewis,  Judge. 

Action  by  A.  R.  Phillips  against  F.  D.  Da 
Blgnon  and  others.  £Yom  the  decree^  plain- 
tiff  brings  error.    Affirmed* 


Ga.) 


NEAL  T.  NBAL. 


929 


Hinee  &  Vinson,  for  plaintiff  In  error.  Al- 
len &  Pottle,  for  defendants  in  error. 

SIMMONS,  C.  J.  Judgment  affirmed.  *  All 
tbe  Justices  concur,  except  CANDLER,  J.,  ab- 
sent 


(128  Qa.  97) 

HENRY  ▼.  LEET. 

(Supreme  Court  of  Georgia.     May  15,  1905.) 

DIBECTINO    VERDICT— ACTION    ON    NOTX. 

The  action  waa  on  a  promissory  note  given 
by  the  defendant  for  the  purcliase  monev  of 
land.  One  of  the  pleas  was  that  the  plaintiff 
had  failed  to  put  the  defendant  in  possession  of 
a  specified  portion  of  the  land  according  to  con- 
tract. The  rental  value  of  such  portion  was 
proved,  and  there  was  evidence  for  defendant 
tending  to  support  this  plea.  JETskt,  that  it  was 
error  to  direct  a  verdict  for  the  plaintiff  as 
against  this  plea. 

(Syllabus  by  the  (}onrt,) 

Error  from  Superior  Court,  Chattooga 
County;   W.  M.  Henry,  Judge. 

Action  by  W.  P.  Henry  against  S.  D.  Leet 
Judgment  for  plaintiff,  and  defenda^nt  brings 
error.    Reversed. 

Bale  &  Shaw  and  J.  M.  Bellab,  for  plain- 
tiff in  error.  B.  M.  W.  Glenn  and  F.  W. 
Copeland,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  reversed.  All  tbe 
Justice!  concur,  except  CANDLER,  J.,  ab- 
sent. 


(122  Ga.  804) 

NBAL  V.  NEAL. 
(Supreme  Court  of  Georgia.     May  11,  1905.) 

CBBTTOBABI  —  AHBNDUSNT   OV   WBIT  — PBIVATB 
WAT— OLOSING^FBOCXBDINOS—PLBADINO. 

1.  Where  the  derk  of  the  superior  court,  in 
issuing  the  writ  of  certiorari,  made  a  clerical 
error  m  dating  it,  the  judge  of  that  court  may 
pass  an  order  authorizing  the  clerk  to  correct 
such  error  so  as  to  make  the  writ  bear  the 
true  date  of  its  issuance. 

2.  When  a  road  has  been  used  as  a  private 
way  for  as  much  as  one  year,  an  owner  of 
land  over  which  it  passes  cannot  close  it  up 
without  first  giving  the  common  users  of  the 
way  thirty  days'  notice  in  writing,  that  they 
may  take  steps  to  have  it  made  permanent 
Pol.  Code,  lafe,  §  673. 

3.  After  written  notice  of  an  intention  to 
close  such  a  way  has  been  given  by  the  land- 
owuer^  in  order  to  make  a  permanent  way,  or 
establish  one,  in  the  absence  of  agreement  on 
the  part  of  the  owner,  or  of  prescriptive  right, 
or  of  implication  of  necessity  to  the  enjoyment 
of  land  granted  by  the  same  owner,  the  only 
mode  of  procedure  is  by  compulsory  purchase 
and  sale  through  the  ordinary,  in  the  manner 
prescribed  by  law. 

4.  To  authorize  such  a  compulsory  purchase 
and  sale  of  a  right  of  private  way,  proceedings 
must  be  had  as  prescribed  by  the  Code  of  this 
state,  and  under  the  Constitution  it  must  ap- 
pear that  such  private  way  Is  a  way  of  neces- 
sity. 

5.  If  the  application  to  the  ordinary  to  estab- 
lish or  make  permanent  such  a  private  way 
fails  to  allege  that  it  is  a  way  of  necessity,  it 
Is  demurrable. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  40, 
Cent  Dig.  Private  Roads,  S  6.] 

(Syllabus  by  the  Court) 

GOS.E.— 50 


Error  from  Superior  Court,  Glascock  Coun- 
ty; H.  M.  Holden,  Judge. 

Action  by  J.  W.  Neal  against  T.  J.  Neal. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

J.  W.  Neal  filed  his  petition  to  the  ordinary 
of  Glascock  county,  alleging,  in  brief,  as  fol- 
lows: He  had  been  in  constant  and  uninter- 
rupted use  of  a  permanent  right  of  way  or 
ix)ad  over  tbe  lands  of  T.  J.  Neal  for  more 
than  two  years  before  it  was  closed  and  ob- 
structed. The  ordinary,  on  proper  proceed- 
ings filed  for  that  purpose,  on  April  1,  1904, 
granted  an  order  requiring  T.  J.  Neal  to  re- 
move obstructions  which  he  bad  placed  in 
such  road.  Petitioner  now  desires  that  the 
private  way  be  made  permanent,  and  be 
granted  to  him  over  tbe  land  as  T.  J.  Neal, 
tbe  owner,  has  served  petitioner  witb  written 
notice  of  his  intention  to  close  tbe  road. 
Petitioner  desires  the  road  in  order  that  be 
may  go  to  and  from  his  farm.  To  this  peti- 
tion T.  J.  Neal  filed  a  demurrer,  one  ground 
of  which  was  that  It  did  not  appear  from  the 
application  that  there  was  any  necessity  to 
make  such  road  permanent.  The  demurrer 
was  overruled  by  the  ordinary,  and  after 
hearing  the  case  he  adjudged  that  the  private 
way  should  be  made  permanent,  and  appoint- 
ed commissioners  to  lay  out  the  road  pur- 
suant to  the  provisions  of  section  6G4,  Pol. 
Code  1895.  A  petition  for  the  writ  of  certio- 
rari was  presented  to  the  judge  of  the  su- 
perior court,  who,  on  May  23,  1904,  sanction- 
ed It,  and  ordered  that  **the  writ  of  certio- 
rari be  issued  by  the  clerk  of  this  court  In 
terms  of  the  law."  The  writ  issued  by  the 
clerk  bore  date  April  16,  1904.  When  the 
case  was  called,  counsel  tot  defendant  in  cer- 
tiorari moved  to  dismiss  it  because  the  writ 
was  dated  April  16th,  when  there  was  no 
certiorari  bond  or  certificate  as  to  payment  of 
costs  filed  with  the  clerk  until  June  11,  1904. 
Over  objection  of  counsel  for  defendant  in 
certiorari  the  court  permitted  the  clerk  to 
testify  that  he  in  fact  Issued  and  signed  the 
writ  on  June  11, 1904,  after  the  bond  and  cer- 
tificate were  filed  with  him,  and  that  the 
date  affixed  to  the  writ  was  a  mere  clerical 
error;  and  thereupon  an  order  was  passed 
allowing  the  date  of  the  writ  to  be  corrected 
so  as  to  represent  the  actual  date  when  is- 
sued. After  hearing  tbe  case,  the  presiding 
Judge  held  that  the  ordinary  erred  in  over- 
ruling the  demurrer  to  the  petition,  and  or- 
dered that  it  be  dismissed.  Defendant  in  cer- 
tiorari excepted. 

B.  F.  Walker,  for  plaintiff  In  error.  Rog- 
ers &  Stephens,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts).  L 
When  a  petition  for  certiorari  has  been  sanc- 
tioned, and  the  writ  Issued,  on  the  hearing 
in  the  superior  court  the  petition  cannot  be 
amended.  Singer  Mfg.  Co.  v.  Walker  &  Co.. 
77  Ga.  649;  The  Western  &  Atlantic  Railroad 
Co.  y.  Jackson,  81  Ga.  47a,  8  S.  B.  209.    But! 
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the  writ  of  certiorari  Itself  Is  issued  l^  the 
clerk  of  the  superior  court  under  the  sanction 
of  the  Judge,  and  If,  as  clearly  appears  here, 
the  clerk,  by  some  accident,  affixed  an  er- 
roneous date  to  It,  the  judge  of  the  superior 
court  had  authority  to  pass  an  order  to  have 
the  clerical  error  corrected  so  that  the  writ 
issuing  out  of  that  court  should  speak  the 
truth.    Civ.  Code  1895,  §§  5118,  5119. 

2-5.  Ownership  of  land  carries  with  it  or- 
dinarily the  right  of  exclusive  possession, 
and  this  is  not  to  be  destroyed  or  taken  from 
the  owner  except  in  some  mode  prescribed  by 
law.  A  right  of  private  way  over  the  land 
of  another  may  be  acquired  in  one  of  four 
methods:  First,  by  express  grant;  second, 
by  prescription;  third,  by  implication  of  law, 
when  such  right  is  necessary  to  the  enjoy- 
ment of  lands  granted  by  the  same  owner; 
fourth,  by  compulsory  purchase  and  sale 
through  the  ordinary,  in  the  manner  prescrib- 
ed by  the  Code.  Civ.  Code  1895,  §  3065.  In 
this  case  it  does  not  appear  that  the  right 
of  private  way  had  been  acquired  In  any  one 
of  the  three  first-mentioned  modes.  The 
owner  of  the  land  had  obstructed  a  road 
which  had  been  used  as  a  private  way  across 
it  for  more  than  one  year  without  giving  the 
common  users  thirty  days*  written  notice  of 
his  intention  to  close  it,  as  required  by  sec- 
tion 673,  Pol.  Code  1895.  Upon  application 
to  the  ordinary  he  required  the  obstruction 
to  be  removed.  The  owner  then  gave  to  the 
common  users  written  notice  of  his  intention 
to  close  the  road  after  the  lapse  of  30  days. 
One  of  the  common  users  thereupon  applied 
to  the  ordinary,  setting  out  these  facts,  and 
asking  that  the  road  be  "made  permanent, 
and  be  granted  to  him  over  the  land  of  said 
T.  J.  Neal."  The  application  did  not  state 
that  the  road  was  one  of  necessity,  and  on 
this  ground,  and  another  unnecessary  to  set 
out,  the  landowner  filed  a  demurrer.  It  was 
overruled  by  the  ordinary.  It  is  contended 
by  the  plaintiff  in  error  that  he  did  not  have 
to  allege  the  existence  of  any  necessity  for 
the  way,  but  that  he  had  a  right  to  have  it 
"made  permanent"  without  regard  to  the 
question  of  necessity.  The  only  mode  pro- 
vided by  law  for  the  ordinary  to  grant  or 
establish  private  ways  is  that  set  out  in  sec- 
tions 661-666,  Pol.  Code  1895.  In  section  661 
the  expression  used  is  "to  grant  private 
ways.**  In  section  662  it  is  said  that  such 
ways  must  be  kept  open  and  in  repair  by  the 
person  on  whose  application  "they  are  estab- 
lished.'* In  section  664  it  is  said  that,  after 
all  persons  over  whose  land  such  passway 
"is  to  be  made"  shall  have  had  notice,  pro- 
ceedings shall  be  taken  as  prescribed.  In 
section  665  the  expression  used  is,  "if  the 
person  then  over  whose  land  the  passway 
is  conceives  that  be  will  be  damaged  there- 
by,*' etc.  It  will  thus  be  seen  that  no  exact 
formula  of  words  is  used  in  these  sections 
in  reference  to  the  proceeding,  but  they  all 
refer  to  the  same  provision  of  law  by  which 
a  private  way  may  be  acquired  in  the  fourth 


method  referred  to  above.  The  fact  that  sec- 
tion 673,  aft»  providing  that  30  days*  notice 
shall  be  necessary  from  the  owner  to  the 
comfnon  users  before  closing  the  road  of  the 
character  therein  described,  adds  "that  they 
may  take  steps  to  have  it  made  permanent." 
does  not  create  any  new  or  different  method 
of  acquiring  a  permanent  private  right  of 
way.  The  Constitution  declares  that  •*in 
cases  of  necessity  private  ways  may  be  grant- 
ed upon  Just  compensation  being  first  paid 
by  the  applicant.**  Const  1877,  art  1,  8  3. 
par.  1;  Civ.  Code  1895,  §  5729.  This  limits 
the  power  to  take  from  the  landowner,  with- 
out his  consent  a  right  of  way,  to  cases  of 
necessity.  The  fact  that  a  private  way  has 
been  used  for  as  much  as  one  year  does 
not  establish  a  way  by  prescription,  nor  does 
It  prevent  the  owner  of  land  from  closing 
such  way,  but  only  requires  him  to  give 
thirty  days*  notice  in  writing  to  the  common 
users,  in  order  that  they  may  take  proper 
steps  under  other  sections  of  the  Code,  if 
they  so  desire.  But  if  one  of  them  does  so 
proceed  he  is  subject  to  the  constitutional 
limitation  above  quoted.  Charleston,  etc^ 
Railway  Co.  v.  Fleming,  118  Ga.  699,  45  S. 
E.  664;  s.  c,  119  Ga.  995,  47  S.  E.  541; 
Gaines  v.  Lunsford,  120  Ga.  370,  47  S.  E. 
967;  Board  of  Commissioners  v.  Harris,  71 
Ga.  250;  Chattanooga,  etc.,  Railroad  Co.  v. 
Philpot  112  Ga.  153,  37  S.  B.  181;  Watktns 
v.  Country  Club,  120  Ga.  45,  47,  47  S.  B.  538. 
Judgment  affirmed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 

SMITH  V.  JACKSON. 
(Supreme  Court  of  Georgia.     May   12,   1905.) 

APPEAL    FROM    ORDINABY— BOND— BUTFICIENCT. 

Where  a  l>ond  given  to  appeal  a  case  from 
the  ordinary's  court  to  a  jury  in  the  superior 
court  recites  the  parties  to  the  case,  the  chai^ 
acter  of  the  case,  the  judgment  of  the  court, 
and  the  term  at  which  it  was  rendered,  and  the 
appellant  and  his  security  acknowledge  them- 
selves bound  generally,  but  not  to  any  named 
obligee,  for  the  eventual  costs  of  the  stated 
case,  the  fair  implication  is  that  the  obligor  and 
his  security  are  oound  to  the  appellee  in  terms 
of  the  bond.  Such  a  bond  is  a  substantial  com- 
pliance with  Civ.  Code  1895,  8  4466. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Elbert  Coun- 
ty; H.  M.  Holden,  Judge. 

In  the  matter  of  appointment  of  Willis 
Jackson  as  guardian  of  Ida  Jackson.  From 
such  appointment,  B.  A.  Smith  appealed. 
From  an  order  dismissing  the  appeal.  Smith 
brings  error.    Reversed. 

T.  J.  Brown  and  Geo.  O.  Grogan,  for 
plaintiff  in  error.  C.  P.  Harris,  for  defend- 
ant in  error. 

EVANS,  J.  There  was  a  contest  In  the 
court  of  ordinary  of  Elbert  county  between 
Willis  Jackson  and  B.  A.  Smith  for  the 
guardianship  of  Ida  Jackson,  a  minor.  The 
Judgment  of  the  court  of  ordinary  was  fav- 
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orable  to  Jackson,  and  Smith,  desiring  to 
enter  an  appeal  to  a  jury  In  the  superior 
court  of  Elbert  county,  on  the  day  of  the 
Judgment,  paid  all  costs  that  had  accrued, 
and  filed  with  the  ordinary  the  following 
paper  as  an  appeal  bond:  "Georgia,  El- 
bert County.  Elbert  Court  of  Ordinary,  Feb- 
ruary Term,  1904.  In  re  Application  for 
letters  of  Guardianship  by  Willis  Jackson 
to  be  appointed  guardian  for  Ida  Jackson, 
and  caveat  filed  by  B.  A.  Smith,  and  Judg- 
ment of  the  court  that  Willis  Jackson  be 
made  guardian  of  Ida  Jackson,  this  March 
7th,  1904.  And  now  within  the  time  al- 
lowed by  law  comes  B.  A.  Smith  and  being 
dissatisfied  with  the  judgment  in  the  above 
stated  case  enters  this,  his  appeal,  to  a 
jury  In  the  Superior  Court  of  Elbert  County; 
and  the  said  B.  A.  Smith,  as  principal,  and 
the  undersigned  B.  W.  Nash,  as  security, 
hereby  acknowledge  themselves  bound  for 
the  eventual  costs  in  said  case.  Witness 
our  hands  and  seals,  this  7th  day  of  March, 
190^  [Signed]  B.  A.  Smith.  [L.  S.]  B. 
W.  Nash.  [L.  S.]."  When  the  case  was 
called  for  trial  in  the  superior  court,  coun- 
sel for  Jackson  moved  to  dismiss  the  appeal 
because  the  appeal  bond  was  defective,  In 
that  the  name  of  the  appellee,  Willis  Jack- 
son, was  not  Inserted  In  the  body  of  the 
bond,  and  because  the  bond  did  not  provide 
for  the  payment  of  the  eventual  condemna- 
tion money.  This  motion  was  sustained  by 
the  court,  and  the  appeal  was  dismissed, 
and  this  ruling  is  assigned  as  error. 

"In  all  cases  in  the  court  of  ordinary,  the 
party  desiring  to  appeal,  his  attorney  at  law 
or  In  fact,  shall  pay  all  costs  that  may 
have  accrued,  and  give  bond  and  security 
to  the  ordinary  for  such  further  costs  as 
may  accrue  by  reason  of  such  appeal;  this 
being  done,  the  appeal  shall  be  entered.'' 
Civ.  Code  1895,  §  4466.  The  obligee  of  the 
bond  contemplated  by  this  section  of  the 
Code  Is  the  appellee.  Sims  v.  Walton,  111 
Oa.  866,  36  S.  E.  966.  The  bond  recited  the 
parties  to  the  case,  the  character  of  the 
case,  the  judgment  of  the  court,  and  the 
term  at  which  It  was  rendered.  It  clearly 
appears  from  the  recital  who  Is  the  appel- 
lee, and,  as  the  appellant  and  his  security 
acknowledged  themselves  bound  generally 
for  the  eventual  costs  in  the  named  case, 
the  necessary  implication  is  that  the  obligor 
and  his  security  were  bound  to  the  appellee 
In  the  terms  of  the  bond.  Courts  have  al- 
ways given  a  liberal  construction  to  stat- 
utes allowing  appeals,  and  we  think  the 
bond  in  this  case  was  a  substantial  compli- 
ance with  the  above-stated  Code  section. 
An  undertaking  on  appeal,  though  not  so 
expressed,  is  by  implication  taken  to  l>e  made 
with  the  appellee.  Clerk's  Ofiace  r.  Huff- 
steller,  67  N.  C.  449;  Job  r.  Harlan,  13  Ohio 
St.  486.  In  Louisiana  It  was  held.  In  Voel- 
kel  V.  Voelkei,  38  La.  Ann.  639,  that,  where 
an  appeal  bond  was  not  made  in  favor  of 
the  appellee  or  any  obligee,  the  defect  was 


fatal,  and  the  appeal  should  be  dismissed; 
but  in  a  later  case  (Nugent  v.  McCaffrey,  33 
La.  Ann.  271)  it  was  ruled  that,  in  the  ab- 
sence of  any  name  as  payee  of  the  appeal 
bond,  the  court  would  consider  the  bond 
payable  to  the  person  to  whom  the  law 
makes  it  so. 

In  appeals  from  the  court  of  ordinary,  the 
appellant  gives  bond  and  security  for  such 
further  costs  as  may  accrue  by  reason  of 
such  appeal,  and  not  for  the  eventual  con- 
demnation money.  Hobbs  t.  Cody,  46  Ga. 
478;  Oiv.  Code  1895,  §  4466.  The  obligation 
In  this  bond  is  to  pay  "the  eventual  costs  in 
said  case."  This  language  is  the  fair  equiv- 
alent of  the  statutory  words  "such  further 
costs  as  may  accrue  by  reason  of  such  ap- 
peal." 

The  bond  was  In  substantial  compliance 
with  the  statute,  and  the  court  erred  In  dis- 
missing the  appeal. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


(122  Oa.  787) 
McBETH  V.  STATE. 
(Supreme  Court  of  Georgia.     May  10,   1905.) 

IfUBDEB— VOI.UNTABT     MANSLAUGHTER— IN - 
8TBUCTI0N8— BEASONABLB  DOUBT. 

L  In  a  cafie  where  the  evidence  relied  on  by 
the  state  for  a  conviction  tends  to  show  that 
the  accused  committed  murder,  whereas  the 
statement  of  the  accused  and  the  evidence  intro- 
duced in  his  behalf  sustain  his  defense  of  jus- 
tifiable homicide,  it  is  error  for  the  court  to 
give  in  charge  to  the  jury  the  law  relating  to 
voluntary  manslaughter,  and  a  verdict  finding 
the  accused  guilty  of  that  offense  cannot  be 
upheld. 

2.  There  is  no  merit  in  the  complaint  that  the 
charge  on  the  subject  of  reasonable  doubt  was 
not  sufficiently  comprehensive. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Haralson  Coun- 
ty ;  A.  L.  Bartlett,  Judge. 

Adolphus  McBeth  was  convicted  of  volun- 
tary manslaughter,  and  brings  error.  Re- 
versed. ' 

Adolphus  McBeth  was  tried  for  the  mur- 
der of  Henry  Vaughn.  The  homicide  occur- 
red on  Christmas  night,  near  the  house  of 
Jim  Cammond.  There  was  a  "frolic"  at  the 
house  that  night  The  deceased  accompanied 
one  Lula  Washington,  a  married  woman,  and 
arrived  at  the  party  In  advance  of  the  de* 
fendant  The  deceased  carried  a  Winches- 
ter rifle  with  him,  and  the  defendant  carried 
a  double-barrel  breech-loading  shotgon.  From 
the  witnesses  who  testified  In  behalf  of  the 
state  (most  of  whom  were  near  relatives)  It 
appeared  that  the  deceased  and  the  defend- 
ant were  apparently  on  friendly  terms,  nei- 
ther seemed  to  be  mad,  and  nothing  was  said 
by  either  to  indicate  bad  feeling  or  to  presage 
a  deadly  encounter.  The  defendant  left  the 
house  between  10  and  11  o'clock,  and  just  be- 
fore leaving  Invited  the  deceased  to  come  out 
Soon  afterwards  the  deceased  went  out  The 
two  men   carried    their   guna   with    them 
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Within  two  to  five  minutes  after  the  deceased 
left  the  house  the  witnesses  heard  two  re- 
ports from  a  gun.  They  seemed  to  be  the 
reports  of  a  shotgun,  and  not  a  rifle.  When 
the  witnesses  reached  the  deceased,  he  was 
wounded,  and  he  remarked  to  one  of  the  wit- 
nesses that  the  defendant  had  shot  him  for 
nothing.  The  wound  was  inflicted  by  the 
shooting  of  a  gun,  and  caused  his  death.  Im- 
mediately after  the  shooting  the  defendant 
ran  away,  and  was  arrested  at  Plant  City, 
Fla.  The  defendant  offered  evidence  that 
three  shots  were  fired,  and  that  the  report  of 
the  first  gun  indicated  it  was  a  rifle.  A  rifle 
cartridge  shell  was  picked  up  the  night  of 
the  homicide  at  the  place  where  the  deceased 
fell.  The  shell  bad  blood  on  it  Several 
witnesses  testified  as  to  his  good  character. 
In  his  statement  the  accused  said  that  the 
deceased,  in  the  manner  detailed  by  him,  at- 
tempted, while  in  the  house,  to  involve  him 
in  a  difficulty,  but  that  he  refused  to  take 
notice  or  resent  the  remarks  of  the  deceased 
because  he  appeared  to  be  intoxicated.  To 
prevent  trouble,  he  started  home,  and  when 
he  reached  the  door  the  sister  of  the  deceased 
took  hold  of  the  deceased,  who  said  to  her, 
**Tum  me  loose,  God  damn  it;  I  know  my 
business.**  Defendant  closed  the- door  after 
him  as  he  left  the  house,  and  started  homei 
The  deceased  immediately  came  out  of  the 
house,  and  as  soon  as  he  got  on  the  steps  he 
presented  his  rifle  at  the  defendant,  and  said, 
"Halt!  put  down  your  gun."  Defendant  pro- 
ceeded in  the  direction  of  his  home,  when 
deceased  repeated  the  command.  Deceased 
then  came  within  three  or  four  steps  of  de- 
fendant, and  said,  "Put  it  down,  you  damn 
son  of  a  bitch;  I  will  kill  you."  Then  the 
deceased  fired,  and  defendant  quickly  turned 
and  fired  twice.  The  defendant  explained  his 
fiight  to  Florida  by  saying  that  he  was 
afraid  the  relatives  of  the  deceased  might  do 
him  violence  if  he  remained  in  the  commu- 
nity. The  defendant  was  convicted  of  volun- 
tary manslaughter,  and  complained  in  his 
motion  for  a  new  trial,  in  addition  to  the 
usual  grounds,  that  the  court  erred  in  char- 
ging the  law  of  voluntary  manslaughter  and 
on  the  subject  of  reasonable  doubt  as  to  the 
defendant's  guilt  A  new  trial  was  refused, 
and  the  defendant  excepted. 

W.  R.  Huteheson,  Jas.  Beall,  and  W.  D. 
Hamrlck,  for  plaintiff  in  error.  W.  K.  Field- 
er, Sol.  Gen.,  R.  T.  Williams,  and  E.  S.  Grif- 
fith, for  the  State. 

EVANS,  J.  (after  stating  the  facts).  The 
jury  could  have  drawn  the  inference  from 
the  evidence  of  the  prosecution  that  the  de- 
ceased was  called  out  of  the  house  and  delib- 
erately shot  down.  If  this  was  the  truth  of 
the  case,  the  homicide  would  be  murder.  On 
the  other  hand,  if  the  statement  of  the  de- 
fendant truly  presented  the  history  of  the 
occurrence,  the  homicide  was  Justifiable. 
There  was  nothing  in  the  evidence  to  sup- 


port a  theory  of  mutual  combat,  or  that  the 
homicide  was  the  result  of  a  heat  of  passion. 
The  offense  of  voluntary  manslaughter  was 
not  involved,  and  neither  the  evidence  nor  the 
defendant's  statement  singly  or  oonjointly, 
presented  a  theory  on  which  a  charge  of  vol- 
untary manslaughter  could  be  based.  Under 
such  circumstances  it  is  error  for  the  court 
to  give  the  Jury  a  charge  to  the  effect  that 
they  might  find  the  defendant  guilty  of  vol- 
untary manslaughter,  and  a  verdict  finding 
the  defendant  guilty  of  that  offense  is  con- 
trary to  the  evidence.  Berry  y.  State,  122  Ga, 
429,  50  S.  B.  345;  Tolbirt  ▼.  State,  119  Ga. 
970,  47  S.  E.  544. 

2.  There  is  no  merit  In  the  complaint  that 
the  charge  on  the  subject  of  reasonable  doubt 
was  not  sufficiently  comprehensive.  The 
court  instructed  the  Jury  that  the  defendant 
was  presumed  to  be  innocent  and  that  the 
burden  was  on  the  state  to  remove  that  legal 
presumption  of  innocence  by  proving  the  guilt 
of  the  accused  beyond  a  reasonable  doubt 

Judgment  reversed.  All  the  Justices  con- 
cur, except  OANDIiBR,  J.,  absent 


on  6a.  730) 
LOOK  ▼.  STATE. 
(Supreme  Oourt  of  Georgia.     May  10,  190S.) 

BIOT— INDICTMENT— FORHEB    JSOPABDT. 

1.  Ad  indictment  alleging  that  five  named  de- 
fendants "did  commit  an  unlawful  act  of  vio- 
lence, to  wit,  did  then  and  there,  acting  with  a 
common  intent,  make  an  unlawful  assault  on 
one  N.  S.  West  and  one  L.  S.  Williams,  and 
did  then  and  there  attempt  to  commit  a  per- 
sonal injury"  upon  them,  sufficiently  described 
the  offense  of  riot,  as  defined  in  Pen.  Gode  1&^, 
§  354, 

[Ed.  Note. — For  cases  In  point,  see  voL  42, 
Gent  Dig.  Biot,  §  9.] 

2.  A  plea  of  autrefois  acquit  is  legally  suffi- 
cient when  it  alleges  that  the  offense  in  the 
second  indictment  is  identical  with  the'  offense 
which  was  or  could  have  been  made  the  subject 
of  investigation  under  the  first  indictment,  and 
further  alleges  an  acquittal  under  the  first  in- 
dictment in  a  court  of  competent  jurisdiction. 

(Syllabus  by  the  Oourt.) 

Error  from  City  Court  of  Dublin;  J.  B. 
Burch,  Judge. 

J.  Q.  Lock  wsiS  convicted  of  a  riot,  and 
brings  error.    Beversed. 

Howard  &  Baker  and  John  B.  Cooper,  for 
plaintiff  in  error.  G.  H.  Williams,  Sol.,  J. 
M.  Stubbs,  W.  C.  Davis,  and  J.  S.  Adams, 
for  the  State. 

EVANS,  J.  J.  Q.  Lock  was  put  upon  trial 
in  the  city  court  of  Dublin  undar  an  indict- 
ment returned  at  the  January  term,  1905.  of 
Laurens  superior  court,  and  transferred  to 
the  city  court  of  Dublin  for  disposition  and 
trial.  The  indictment  alleged  that  J.  Q. 
Lods  and  four  others  on  the  24th  of  Decem- 
ber, 1904,  '*with  force  and  arms,  did  ctmimit 
an  unlawful  act  of  violence,  to  wit,  did  then 
and  there,  acting  with  a  common  intent, 
make  an  imlawf ul  assault  on  one  N.  S.  West 
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and  one  L.  S.  Williams,  and  did  then  and 
there  attempt  to  commit  a  personal  lnjm7 
on  said  N.  S.  West  and.Li.  S.  Williams.*'  The 
accused,  before  arraignment,  demurred  to 
the  Indictment  on  the  ground  that  its  allega- 
tions were  Insufficient,  and  that  it  did  not 
charge  any  olTense  under  the  laws  of  this 
state.  This  demurrer  was  overruled,  and 
the  accused  thereupon  filed  his  plea  of  autre- 
fois acquit,  therein  making  the  following  al- 
legations: At  the  January  term,  1906,  of 
Laurens  superior  court,  •  the  defendant  was 
arraigned,  tried,  and  acquitted  before  a  Jury 
on  an  Indictment  returned  at  that  term  of  the 
court  .charging  him  with  the  offense  of  as- 
sault with  intent  to  murder,  alleged  to  have 
been  committed  at  the  same  time  and  place 
as  In  the  present  Indictment,  and  on  the 
trial  the  same  evidence  was  had  and  the 
same  issues  made  as  exist  and  would  neces- 
sarily be  made  In  this  case.  That  offense  Is 
the  very  same  offense  as  that  he  Is  now 
charged  with.  The  superior  court  of  Lau- 
rens county  had  full  Jurisdiction  to  try  him. 
Both  bills  of  Indictment  were  found  against 
him  by  the  same  grand  Jury,  and  the  Indict- 
ment for  assault  with  intent  to  murder  char- 
ged the  following  offense:  On  December  24, 
1904,  J.  Q.  Lock  and  others  (being  the  same 
persons  as  those  named  in  the  present  In- 
dictment for  riot)  ''feloniously  and  with  mal- 
ice aforethought,  and  with  a  certain  raxor 
and  knife,  the  same  being  a  weapon  likely  to 
produce  death,  In  and  upon  one  L.  S.  Wil- 
liams, a  human  being  In  the  peace  of  the 
state  then  an^d  there  being,  did  make  an  as- 
sault with  the  intent  the  said  L.  S.  Williams 
to  kill  and  murder,  and  the  said  [accused], 
with  said  weapon,  which  they  then  and  there 
held,  did  then  and  there  unlawfully,  feloni- 
ously, and  with  malice  aforethought,  cut, 
stab,  and  wound  the  said  L.  S.  Williams,  with 
the  Intent  aforesaid."  The  defendant,  in  his 
plea,  alleged  that  he  had  accordingly  been 
put  in  Jeopardy  for  the  same  offense  as  that 
with  which  he  was  now  charged.  The  so- 
licitor demurred  to  this  plea  on  the  ground 
that  it  was  insufficient  in  law,  and  also  filed 
a  traverse  thereto.  The  court  struck  the  plea 
as  being  insufficient  in  law,  and  the  case 
proceeded  to  trial.  Complaint  is  made  in  the 
bill  of  exceptions  that  the  court  erred  In 
overruling  the  defendant's  demurrer  to  the 
Indictment,  and  In  striking  his  plea  of  autre- 
fois acquit 

1.  The  demurrer  to  the  indictment  was 
properly  overruled.  The  offense  was  char- 
ged In  the  language  of  Pen.  Ck)de  1895,  §  354. 

2.  The  Constitution  of  this  state  guaran- 
ties that  no  person  shall  be  put  in  Jeopardy 
of  life  or  liberty  more  than  once  for  the  same 
offense,  save  on  his  or  her  own  motion  for 
a  new  trial  after  conviction,  or  in  case  of 
mistrial.  Civ.  Code  1895,  §  5705.  When  one 
Is  put  on  trial  for  an  offense,  and  his  plea 
is  that  the  same  facts  were  involved  in  an- 
other charge  against  him,  for  which  he  has 
been  tried  by  a  court  of  competent  Jurisdic- 


tion, he  may  plead  the  final  result  of  the  for- 
mer trial  in  bar  of  the  second  proposition. 
In  determining  whether  the  first  case  Is  a 
bar  to  the  prosecution  of  the  second,  the 
test  Is  whether  or  not  the  same  transaction 
is  Involved;  that  is,  whether  both  Indict- 
ments and  the  Investigation  that  may  be  had 
thereunder  relate  to  the  same  offense.  Gully 
V.  State,  116  6a.  530,  42  S.  B.  790.  In  the 
case  Just  cited  the  prior  adjudications  on  the 
subject  were  all  brought  under  review,  and 
the  conclusion  was  reached  that  the  accused 
could  successfully  defeat  a  prosecution  under 
the  second  indictment  by  identifying  the  of- 
fense charged  in  that  indictment  with  the 
offense  which  was  or  could  have  been  madd 
the  subject  of  investigation  under  the  first 
indictment.  Among  the  cases  reviewed  was 
that  of  Holt  V.  State,  38  Ga.  187.  In  all  es- 
sential particulars  the  facts  of  that  case  and 
those  of  the  case  in  hand  are  identical.  Holt 
was  indicted  for  the  offense  of  assault  with 
Intent  to  murder,  and  was  under  that  Indict- 
ment absolutely  discharged,  and  acquitted  of 
the  offense  therein  charged.  Subsequently 
he  was  indicted  with  six  other  persons  for 
the  offense  of  aggravated  riot,  and  pleaded 
the  former  Indictment  and  discharge;  a.U 
leglng  that  the  defendants  were  the  identical 
persons  who  had  been  discharged  and  acquit- 
ted, and  that  the  crime  charged  in  the  last 
indictment  was  the  identical  offense  charged 
in  the  first  indictment,  and  not  another  and 
different  crime.  In  the  opinion.  Judge  War- 
ner propounded  the  query,  "Can  the  state  put 
a  party  upon  trial  the  second  time  for  the 
same  criminal  act  after  he  has  been  acquit- 
ted, by  changing  the  name  of  the  accusa- 
tion?* and  answered  this  query  by  saying 
that  the  state,  "having  made  its  election  as 
to  the  nature  and  character  of  the  offense  for 
which  it  will  prosecute  the  party  upon  a 
given  state  of  facts,"  ought,  if  the  defendant 
was  tried  and  acquitted,  to  be  held  bound  by 
its  election,  and  not  be  permitted  to  again 
Indict  and  prosecute  him  for  the  same  crim- 
inal acts  under  the  name  of  another  offense. 
It  may  be  said  that  the  facts  appearing  in 
the  two  indictments  now  under  consideration 
are  not  altogether  identical.  In  that  the  per- 
son upon  whom  the  assault  is  alleged  to 
have  been  committed  is  charged  in  the  in- 
dictment for  assault  with  intent  to  murder 
to  be  L.  S.  Williams,  whereas  in  the  indict- 
ment for  riot  the  assault  is  alleged  to  have 
been  made  upon  the  persons  of  L.  S.  Wil- 
liams and  N.  S.  West  In  the  trial  of  the  riot 
case  it  would  be  incumbent  on  the  state  to 
prove  that  an  assault  was,  as  charged,  com- 
mitted upon  both  Williams  and  West;  and 
the  accused,  after  showing  that  the  assault 
committed  upon  Williams  was  that  referred 
to  in  the  indictment  upon  which  he  had  pre- 
viously been  tried,  could  successfully  urge 
that  he  had  been  acquitted  of  the  charge  of 
making  that  assault  and  the  evidence  in- 
troduced by  the  state  in  regard  thereto  coiild 
not  be  considered  by  the  Jury.     With  this 
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evidence  excluded  upon  motion  of  the  ac- 
cused, no  case  against  him  would  be  made 
out,  as  the  state  would  necessarily  fail  to 
prove  the  offense  as  laid,  The  defendant's 
plea  of  autrefois  acauit  distinctly  alleges  that 
both  indictments  were  based  upon  one  and 
the  same  transaction,  involving  the  facts  and 
circumstances  under  which  an  assault  was 
alleged  to  have  been  committed  by  him  upon 
the  person  of  Williams;  and,  if  this  be  true, 
then  the  acquittal  of  the  defendant  of  the 
chargp  of  assault  with  Intent  to  murder  oper- 
ates as  a  bar  to  a  conviction  of  riot  under 
the  Indictment  for  that  offense.  The  de- 
fendant should  have  been  afforded  an  oppor- 
timity  to  sustain  his  plea  by  competent  evi- 
dence. 

Judgment  reversed.  AH  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 

(122  Oa.  812) 

BOND  V.  KIDD. 
(Snpremw  Court  of  Georgia.     May  11,  1005.) 

CONTBACP— EXECUTION    UNDEB   UUBESS— PLEAD- 
ING. 

The  petition  not  alleging  facts  which  would 
in  law  amount  to  duress,  there  was  no  error  in 
dismissing  it  on  general  demurrer. 

(SyUabUfi  by  the  Court) 

Error  from  Superior  Court  Hart  County; 
H.  M.  Holden,  Judge. 

Action  by  C.  N.  Bond  against  C.  I.  Kldd. 
Judgment  for  defendant  and  plaintiff  brings 
error.    Affirmed. 

Bond  brought  suit  against  Kldd,  alleging 
in  his  petition  substantially  as  follows:  The 
plaintiff  hired  from  the  defendant  a  horse 
and  buggy,  to  use  in  making  a  trip  with 
members  of  his  family  into  Madison  county. 
Having  reached  his  destination,  the  plaintiff 
hitched  the  horse  to  a  tree  near  the  house 
to  which  he  was  going.  Some  time  there- 
after the  horse  became  frightened  at  a  dog. 
The  plaintiff  went  to  him,  and  caught  hold 
of  the  buggy  lines,  but  the  bridle  broke,  and 
the  horse  ran  down  the  road  for  a  distance  of 
about  two  miles,  and  ran  into  Broad  river. 
The  river  was  up  several  feet  above  low- 
water  mark,  and  the  horse  was  drowned, 
and  the  buggy  carried  down  the  river.  Im- 
mediately after  the  accident  the  plaintiff 
informed  the  defendant  of  what  had  taken 
place,  "and  before  he  could  return  to  Hart- 
well  said  Kldd  went  over  into  Madison  coun- 
ty, and,  approaching  your  petitioner,  told  him 
that  he  was  liable  to  him  for  the  loss  of  said 
property;  that  he  (your  petitioner)  had  crim- 
inated himself,  and  that  he  (Kldd)  could  have 
sent  another  man  after  your  petitioner,  but 
thought  he  would  see  him  first,  and  If  he 
(your  petitioner)  would  give  him  good  notes 
for  the  value  of  said  property  he  would  let 
him  off,  and  would  not  go  to  law  with  him 
(your  petitioner)."  Believing  these  threats 
and  statements  made  by  Kldd,  the  plaintiff 
gave  to  Kldd  three  promissory  notes,  for  $50 
<^8Ch,  indorsed  by  named  parties.    The  notes 


were  signed  by  the  plaintiff  through  intimida- 
tion and  duress,  and  are  without  any  valu- 
able consideration  whatever.  Kldd  procured 
the  notes  by  fraud,  and  fraudulently  holds 
the  same.  The  plaintiff  has  reason  to  fear 
that  Kldd  will  transfer  the  notes  to  inno- 
cent purchasers,  and  thereby  deprive  him  of 
his  defense.  The  prayers  were  that  an  In- 
junction issue  restraining  Kldd  from  trans- 
ferring the  notes,  that  the  notes  be  set  aside 
and  canceled,  and  for  general  relief.  At  the 
trial  term  the  petition  was  dismissed  on  gen- 
eral demurrer,  and  the  plaintiff  excepted. 

J.  H.  Skelton  and  J.  F.  L.  Bond,  for  plain- 
tiff in  error.  A.  G.  &  Julian  McCurry,  for 
defendant  In  error. 

COBB,  J.  Where  duress  is  relied  upon  in 
a  pleading  to  defeat  a  contract,  facts  suffi- 
cient to  show  duress  must  be  pleaded.  Cstb- 
well  V.  Hartrldge,  56  Ga.  412.  Civ.  Code 
1895,  S  3536,  declares  that  "duress  consists 
in  any  Illegal  imprisonment,  or  legal  impris- 
onment used  for  an  illegal  purpose,  or  threats 
of  bodily  or  other  harm,  or  other  means 
amounting  to  or  tending  to  coerce  the  will 
of  another,  and  actually  Inducing  him  to  do 
an  act  contrary  to  his  free  will."  Threat 
of  bodily  harm  is  duress.  Love  v.  State,  78 
Ga.  66,  3  S.  E.  893,  6  Am.  St  Rep.  234.  It 
may  be  that  under  the  broad  language  of  the 
section  quoted  any  conduct  which  overpowers 
the  will  and  coerces  or  constrains  the  per- 
formance of  an  act  which  would  otherwise 
not  have  been  performed  would  be  duress. 
Here  there  was  no  threat  of  bodily  hann. 
Nor  do  the  allegations  show  a  threat  to  pros- 
ecute for  a  criminal  offense,  even  if  such  a 
threat  would  amount  to  duress.  See  Russell 
V.  McCarty,  45  Ga.  197;  10  Am.  &  Eng.  Enc. 
L.  (2d  Ed.)  341.  Construing  the  petition  most 
strongly  against  the  plaintiff,  it  is  alleged 
merely  that  the  defendant  threatened  a  civil 
action,  and  this,  of  course,  is  not  duress  in 
a  legal  sense.  While  the  petition  alleges  that 
the  defendant  said  to  the  plaintiff  that  he 
"could  have  sent  another  man  after*'  the 
plaintiff,  it  cannot  be  held  that  this  amount- 
ed to  a  threat  to  prosecute  for  a  criminal 
offense,  in  the  absence  of  an  averment  that 
in  the  community  in  which  the  language  was 
used  the  language  was  well  understood  to 
mean  a  threat  to  send  the  sheriff  with  a  war- 
rant It  may  be  that  this  was  what  was  in- 
tended, and  that  the  plaintiff  so  understood 
it;  but  the  court  does  not  judicially  know 
that  this  apparently  harmless  language  has, 
in  the  community  in  which  it  was  used,  the 
serious  import  which  has  been  given  to  it  in 
the  argument  of  counsel.  We  do  not  know 
what  "sending  another  man*'  means.  In  the 
absence  of  averments  explaining  this  enig- 
matical expression,  we  cannot  hold  that  there 
is  in  the  allegation  the  slightest  hint  that 
the  plaintiff  executed  the  notes  under  a  du- 
ress resulting  from  a  threat  to  prosecute  for 
a  criminal  offense.    All  this  could  have  been 
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made  perfectly  clear  by  appropriate  aver- 
ment, and.  In  the  absence  of  such  averment, 
we  must  give  the  language  that  construction 
which  is  most  beneficial  to  the  defendant  and 
most  harmful  to  the  plaintiff.  The  same 
construction  would  result  If  the  language 
were  ambiguous;  the  defendant  would  be 
entitled  to  the  benefit  of  the  doubt.  There 
are  no  facts  alleged  sufficient  to  show  that 
the  plaintiff  gave  the  notes  under  circum- 
stances which  would  amount  to  duress  in 
law,  and,  this  being  so,  the  petition  was  fa- 
tally defective,  without  regard  to  other  ob- 
jections thereto  which  were  urged  by  the 
defendant. 

Judgment  afiirmed.    All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


(122  Oft.  797) 

SHERLING  V.  LONG. 
(Supreme  Court  of  Georgia.     May  11,  1005.) 

I.IMITATIONS— C01VTBIBUTI0N     AMONG    SUBS- 
TIES. 

The  right  of  one  joint  obligor,  who  has 
paid  off  and  discharged  a  promissory  note  sign- 
ed by  him  and  his  co-obligor,  to  call  on  the 
latter  for  contribution,  arises  upon  an  implied 
contract  on  his  part  to  bear  his  share  of  the 
common  burden,  and  not  upon  any  contract 
evidenced  by  the  promissory  note,  which  merely 
expresses  the  jomt  obligation  they  have  as- 
sumed towards  the  payee.  This  being  so,  the 
cause  of  action  arises  when  the  one  paying  the 
note  thereby  ^extinguishes  the  debt  of  their  com- 
mon creditor;  and  suit  for  contribution  must 
be  brought,  if  at  all,  within  four  years  from 
the  date  the  right  of  action  accrues,  else  it  will 
be  barred  by  the  statute  of  limitations. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
OenL  Dig.  Contribution,  {  17.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  B.  L.  Sberllng  against  J.  T. 
Long.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

M.  R.  Freeman  and  Dessau,  Harris  & 
Harris,  for  plaintiff  in  error.  Lane  &  Park, 
for  defendant  in  error. 

EVANS,  J.  This  was  a  suit  brought  by 
one  joint  obligor  against  his  co-obligor  for 
contribution.  A  demurrer  to  the  petition 
w^as  sustained  on  the  ground  that  it  dis- 
closed on  its  face  that  the  original  debt  had 
been  discharged  by  the  plaintiff  more  than 
four  years  prior  to  the  Institution  of  the 
suit,  and  therefore  the  action  for  contribu- 
tion was  barred  by  the  statute  of  limita- 
tions; and  the  exception  is  to  the  sustaining 
of  the  demurrer. 

Oo-obllgors  and  joint  promisors  are  all 
equally  bound  to  bear  the  common  burden, 
and  if  one  pays  more  than  his  share  he  is 
entitled  to  contribution  from  the  others. 
Civ.  Code  1895,  f  3991.  In  asserting  this 
right  to  contribution,  is  the  remedy  of  one 
Joint  obligor  who  pays  more  than  his  share 
against   his  co-obligor  by   action  upon  the 


evidence  of  the  indebtedness  by  which  they 
are  jointly  bound,  or  must  the  action  be 
predicated  upon  the  Implied  contract  that 
one  joint  obligor  Is  liable  to  his  co-obligor 
who  has  paid  more  than  his  part  of  the 
joint  liability  In  an  amount  to  equalize  the 
burden,  or  is  either  of  these  remedies  avail- 
able? It  is  clear  that  the  right  of  contribu- 
tion arises  from  the  payment  of  the  debt 
Until  the  co-obligor  has  parted  with  his 
money  in  discharging  the  joint  liability  in 
whole  or  in  part,  he  has  no  right  of  action. 
If  his  cause  of  action  has  for  its  foundation 
the  total  or  partial  discharge  of  the  joint 
liability  to  the  extent  of  more  than  his 
share,  It  would  seem  to  follow  that  the 
cause  of  action  must  necessarily  be  predi- 
cated on  the  implied  contract  that  the  joint 
obligor  who  has  not  paid  his  share  of  the 
joint  obligation  will  contribute  to  the  co- 
obligor  paying  more  than  his  share  such 
sum  as  will  equalize  the  burden.  The  pay- 
ment of  the  debt  by  one  of  the  obligors  ex- 
tinguishes the  debt  of  the  creditor,  and  the 
right  of  action  against  the  co-obligor  is  not 
upon  the  original  evidence  of  indebtedness, 
but  upon  the  implied  contract  for  contribu- 
tion. "The  obligation  of  contribution  is  not 
founded  upon  contract,  but  on  the  principle 
of  equity;  and  now  the  principle  is  univer- 
sally acknowledged,  and  persons  acting  un- 
der circumstances  to  which  it  applies  are 
said  to  act  under  the  bead  of  contract  im- 
plied from  the  universality  of  the  principle, 
and  upon  this  ground  stands  the  jurisdic- 
tion assumed  by  courts  of  law."  Drum- 
mond  V.  Tager,  10  111.  App.  380.  See,  also, 
Moore  v.  Moore,  11  N.  C.  358,  15  Am.  Dec. 
523;  Faires  v.  Cockerell  (Tex.  Sup.)  81  S. 
W.  190,  639,  28  L.  R.  A.  628. 

There  is  a  distinction  between  the  case 
of  a  surety  who  has  paid  the  debt  of  his 
principal  suing  his  principal  for  indemnity 
and  a  joint  obligor  suing  his  co-obligor  for 
contribution.  In  Lumpkin  v.  Mills,  4  Ga. 
343,  it  was  held  that  a  surety  who  has  paid 
the  debt  of  his  principal  is  in  equity  subro- 
gated to  all  the  rights  of  the  creditor;  that 
the  debt  in  favor  of  the  siurety  is  treated 
not  as  an  extinguished  debt,  but  as  sold  to 
the  surety  paying  it,  and  the  surety  Is  sub' 
stituted  to  the  creditor*s  place  In  the  en- 
forcement of  the  debt  itself.  This  equitable 
principle  of  the  surety's  subrogation  was 
incorporated  Into  the  Code.  Civ.  Code  1895, 
§§  2995,  2996.  And  since  the  Code,  as  soon 
as  the  debt  is  paid  by  the  surety,  he  is  sub- 
rogated to  all  the  rights  of  the  creditor  by 
vigor  of  the  law,  and  not  dependent  upon 
any  judicial  proceeding.  As  was  said  by 
Bleckley.  C.  J.,  in  Hull  v.  Myers,  90  Ga. 
682,  16  S.  B.  655:  "Subrogation,  a  native 
of  equity,  but  an  alien  in  law.  Is  thus  nat- 
uralized in  the  latter,  and  admitted  to  an 
equal  standing  throughout  the  whole  judi- 
cial territory."  In  Hull  v.  Myers,  just  cited, 
it  was  said  that  since  the  Code  a  surety  pay- 
ing the  debt  of  his  principal  not  only  could 
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maintain  a  suit  against  his  principal  upon 
the  implied  promise  raised  by  the  law  that 
the  principal  would  indemnify  the  surety  in 
case  he  paid  the  debt,  but,  being  legally 
subrogated  to  the  rights  of  the  creditor,  he 
may  sue  on  the  original  indebtedness.  In 
either  case  the  action  is  for  the  enforcement 
of  a  legal,  as  contradistinguished  from  an 
equitable,  right  But  a  joint  obligor  Is  not 
subrogated  in  law  to  the  rights  of  the  cred- 
itor as  against  his  co-obligor  for  contribu- 
tion. If  he  pays  more  than  his  share  of  the 
debt,  he  may  proceed  for  contribution;  and 
whenever  the  circumstances  are  such  that 
an  action  at  law  will  not  give  a  complete 
remedy,  equity  may  entertain  Jurisdiction* 
Oiy.  Ck>de  1895,  $  3991.  It  is  the  peculiar 
circumstances  of  the  case  which  enlarge 
his  remedy  beyond  an  action  at  law  for  con- 
tribution arising  from  the  payment  of  the 
joint  liability.  Thus,  if  the  debt  is  evi- 
denced by  a  note  containing  a  waiver  of 
homestead,  and  one  of  two  joint  obligors 
discharges  the  debt,  he  who  paid  the  debt 
would  be  entitled  in  an  action  at  law  to  a 
judgment  against  his  co-obligor  for  one-half 
of  the  debt  thus  discharged;  and  if,  In  the 
collection  of  this  judgment,  it  became  nec- 
essary to  urge  the  waiver  of  homestead,  he 
could  appeal  to  the  court  for  equitable  re- 
lief In  this  particular.  On  the  whole,  we 
conclude  that  the  right  of  action  of  a  co- 
obligor  who  satisfies  the  debt  for  contribu- 
tion from  those  liable  with  him  rests  upon 
the  implied  promise  raised  by  law  that  the 
joint  obligor  who  has  not  paid  his  share  of 
the  joint  obligation  will  contribute  to  the 
co-obligor  paying  more  than  his  share,  such 
sum  as  will  equalize  the  burden.  The 
period  of  limitation  to  an  action  for  con- 
tribution is  that  fixed  for  an  implied  con- 
tract. This  is  four  years  from  the  time  the 
right  of  action  accrues,  and  a  suit  brought 
after  that  period  is  barred  by  the  statute. 
Civ.  Code  1895,  §  3768.  It  appearing  on  the 
face  of  the  petition  that  more  than  four 
years  since  the  payment  of  the  debt  by  the 
plaintiff  had  elapsed,  his  right  of  action 
against  his  co-obligor  for  contribution  was 
barred,  and  the  court  was  right  In  sustain- 
ing the  demurrer. 

Judgment  affirmed.    All  the  Justices  con- 
cur»  except  CANDLER,  J.,  absent 


(122  Ga.  882) 

WOODLBT  v.  GOKER. 

(Supreme  Court  of  Georgia.     May  11,   1905.) 

TBIAL— INSTBUOTIONS— NEW  TBIAL. 

1.  The  refusal  to  give  the  charges  set  forth 
in  the  motion  foj  new  trial  was  not  error,  they 
being  covered,  in  so  far  as  they  are  pertinent 
and  legal,  by  the  general  charge. 

[Ed.  Note. — ^For  cases  in  point,  see  v<^  46, 
Cent  Dig.  Trial,  S§  651-659.] 

2.  Under  the  facts  disclosed  by  the  record 
there  was  no  error  in  any  of  the  charges  com- 
ylained  of. 


8.  The  evidence  fully  authorized  the  verdict, 
and  the  trial  Judge  did  not  err  In  refusing  a 
new  trial. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Floyd;  Harper 
Hamilton,  Judge. 

Action  by  W.  H.  Coker  against  G.  M.  Wood- 
ley«  Judgment  for  plaintlfT,  and  defendant 
brings  error.    Affirmed. 

See  46  S.  E.  89. 

C.  E.  Carpenter  and  Qrifflth  &  Weatherly, 
for  plaintiff  in  error.  McHenry  &  Maddox, 
for  defendant  in  error. 

SIMMONS,  O.  j;.  Judgment  affirmed.  All 
the  Justices  concur,  except  CANDLER,  J.« 
absent 


022  Ga.  728) 
EDMONDS  et  al.  v.  STATE. 
(Supreme  CJourt  of  Georgia.     May  10,  1965.) 

NEW   TBIAL— BBIEF   OF   EVIDENOB— TAILUBB  TO 

FILE. 

1.  Where  an  order  is  passed  In  term  setting 
the  hearing  of  a  motion  for  a  new  trial  for  a 
future  day,  and  allowing  until  that  time  for  the 
tender  and  approval  of  a  brief  of  the  evidence, 
and  the  time  tor  the  hearing  of  the  motion  and 
the  approval  of  the  brief  of  evidence  is  regular- 
ly continued  from  time  to  time  by  socoessive 
orders,  the  judge  has  jurisdiction  on  the  last 
day  to  which  the  hearing  has  been  postponed 
to  dismiss  the  motion  for  failure  to  tender  for 
approval  a  brief  of  the  evidence,  without  re- 
gard to  whether  any  of  the  dates' fixed  in  the 
orders  after  the  jMissage  of  the  first  order  are 
in  term  or  vacation. 

2.  Where  three  continuances  of  the  hearing 
of  a  motion  for  a  new  trial  have  been  granted, 
covering  a  period  of  more  than  30  days,  on  ac- 
count of  the  failure  of  the  official  stenographer 
to  transcribe  his  notes  of  the  evidence,  ft  is 
not  an  abuse  of  discretion  to  dismiss  the  mo- 
tion on  the  day  last  fixed  for  the  hearing,  when 
no  brief  of  evidence  is  tendered  for  approval, 
and  no  reason  is  shown  why  the  movant  could 
not  have  prepared  such  brief  without  reference 
to  the  stenographer's  transcript  of  the  evidence. 

(Syllabus  by  the  Court.) 

Error  from  City  0)urt  of  Dublin;  J.  E. 
Burch,  Judge. 

Samuel  Edmonds  and  others  were  convict- 
ed of  crime,  and  bring  error.    Affirmed. 

The  case  of  the  State  v.  Edmonds  et  al. 
was  tried  at  the  December  quarterly  term  of 
the  city  court  of  Dublin.  The  accused  were 
found  guilty,  and  made  a  motion  for  a  new 
trial.  An  order  was  passed  during  the  term 
requiring  the  respondent  to  show  cause  on 
January  9,  1905,  why  the  motion  should  not 
be  granted ;  the  order  also  providing  that  a 
brief  of  the  evidence  should  be  presented  for 
approval  on  or  before  the  date  aforesaid,  or, 
in  default  thereof,  the  motion  would  be  dis- 
missed, but  that  the  time  for  hearing  the 
motion  and  presenting  the  brief  of  evidence 
might  be  extended  for  good  cause  shown.  On 
January  9th  an  order  was  passed  reciting 
that  the  official  stenographer  had  not  written 
out  the  evidence,  and  continuing  the  hearing 
of  the  motion  and  extending  the  time  for  ap- 
proval of  the  brief  of  evidence  until  January 
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23d.  On  Janaary  28d  a  farther  contlniiaiice 
of  the  motion  and  extension  of  the  time  for 
presenting  a  brief  of  the  evidence  for  ap- 
proval were  granted  for  the  same  reason  until 
February  10th.  On  February  10th  a  further 
continuance  and  extension  were  granted  for 
the  same  reason  until  February  13th.  On 
February  13th  a  motion  was  made  for  a  fur- 
ther continuance  because  of  the  failure  of 
the  stenographer  to  write  out  the  evidence. 
The  judge  overruled  this  motion,  and  sus- 
tained a  motion  made  by  the  solicitor  to  dis- 
miss the  motion  for  a  new  trial  on  account  of 
the  failure  of  the  movants  to  present  for  ap- 
proval a  brief  of  the  evidence.  Error  la  as- 
signed upon  the  dismissal  of  the  motion;  It 
being  contended  that  the  Judge  had  no  Juris- 
diction of  the  motion  In  vacation,  but  that  it 
went  over,  by  operation  of  law,  to  the  next 
term ;  and  that,  if  he  did  have  Jurisdiction, 
It  was  an  abuse  of  discretion  to  dismiss  the 
motlCML 

T.  L.  Qriner  and  J.  S.  Adams,  for  plaintiffs 
in  error.    G.  H.  Williams,  for  the  State. 

GOBB,  J.  1.  The  city  court  of  Dublin 
holds  quarterly  terms  on  the  first  Mondays  in 
March,  June,  September,  and  December,  and 
monthly  terms  on  the  second  Mondays  in  each 
month.  Acts  1900,  p.  124,  S  19.  There  is 
nothing  in  the  act  fixing  any  different  rules 
for  hearing  motions  for  new  trials  than 
those  prescribed  by  general  law.  The  hearing 
not  being  had  under  the  provisions  of  Civ. 
Code  1885,  §{  4328,  4324,  to  acquire  Juris- 
diction to  deal  with  the  motion  In  vacation  It 
was  necessary  to  pass  an  order  for  this  pur- 
pose in  term.  Napier  v.  Hellker,  115  Ga.  168, 
171,  41  S.  B.  689;  Wood  v.  Wil^  Mfg.  Co., 
117  Ga.  517,  43  S.  B.  963.  The  motion  was, 
by  an  order  passed  at  the  December  term, 
1904,  set  for  a  hearing  on  January  9,  1905, 
and  by  regular  orders  continued  from  time 
to  time  until  February  13th.  It  does  not  ap- 
pear whether  January  9th  or  any  of  the 
dates  intervening  between  that  date  and  Feb- 
ruary 13th  were  in  term  or  vacation.  Nor 
does  it  distinctly  appear  that  February  13th 
was  in  vacation,  although  one  of  the  assign- 
ments of  error  is  that  the  Judge  had  no  Ju- 
risdiction to  dismiss  the  motion  In  vacation. 
It  is,  however.  Immaterial  whether  these 
dates,  or  any  of  them,  were  in  term  or  vaca- 
tion. The  first  order  was  passed  in  term. 
The  Judge  therefore  bad  Jurisdiction  on  Jan- 
uary 9th  whether  that  date  was  In  term  or 
vacation.  Having  Jurisdiction  on  that  date, 
he  could  lawfully  continue  the  motion  until 
January  23d,  and  from  that  time  to  F^ebru- 
ary  10th,  and  from  then  to  February  13th; 
and  on  that  date  the  Judge  had  Jurisdiction 
to  pass  any  order  in  reference  to  the  motion 
which  he  saw  proper,  without  regard  to 
whether  It  was  in  term  or  vacation.  The  or- 
ders bogan  in  term,  and,  each  order  after  the 
first  being  connected  with  the  one  immedi- 
ately preceding,  the  Judge  never  lost  Jurisdic- 


tion of  the  motion*  The  provisions  of  the 
first  order  that  the  respondent  show  cause 
why  the  motion  should  not  be  granted  had 
the  effect  to  set  the  motion  for  a  hearing  on 
January  9th. 

2.  The  act  creating  the  city  court  of  Dublin 
provides  for  the  appointment  of  an  official 
stenographer.  Acts  1900,  p.  130,  $  42.  There 
Is,  however,  nothing  in  the  act  requiring  lit- 
igants, when  filing  a  motion  for  a  new  trial, 
to  use  (he  transcript  of  the  evidence  made  by 
the  stenographer.  They  may  make  up  a  brief 
of  evidence  from  his  transcribed  notes,  but 
they  are  not  bound  to  do  this.  A  brief  of  evi- 
dence may  be  agreed  upon  and  approved  by 
the  Judge  without  reference  to  the  stenog- 
rapher's transcript  In  the  present  case  it 
does  not  appear  that  any  effort  was  made  to 
agree  upon  such  a  brief  of  evidence,  nor  was 
the  court  asked  to  approve  a  brief  of  evi- 
dence made  up  by  the  movants  or  their  coun- 
sel. In  addition  to  this,  no  order  was  asked 
requiring  the  stenographer  to  write  out  the 
testimony  within  any  given  time.  The  Judge 
was  requested  to  exercise  his  discretion  in 
granting  a  further  continuance  of  the  hear- 
ing solely  on  account  qt  the  laches  of  the 
stenographer.  The  movants  showed  no  ex- 
cuse for  their  own  lack  of  diligence.  There 
was  no  abuse  of  discretion  in  refusing  a  fur- 
ther extension  of  time  and  dismissing  the 
motion  for  a  new  trial.    , 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


(U2  Oa.  777) 
SIMS  V.   SIMa 

(Supreme  Court  of  Georgia.     May  10,  1905.) 

PABTITION— SETTING    APART    EXEMPTION— PRO - 

CEDUBB. 

It  is  not  the  right  of  a  debtor  who  has  an 
undivided  one-third  interest  in  a  tract  of  land 
containing  SO  acres  to  have  Set  apart  to  him. 
as  an  exemption  under  the  "pony  homestead 
law,*'  his  undivided  interest  in  the  land.  Be- 
fore he  can  assert  his  claim  to  the  statntory 
exemption  provided  for  in  Civ.  Code  1895,  f 
2806  et  seq.,  he  must  bring  about  a  partition 
of  the  land,  in  order  that  the  portion  thereof 
to  which  he  is  entitled  may  be  ascertained,  and 
the  number  of  acres  which  can  legally  be  ex- 
empted may  be  definitely  known  and  set  apart 
according  to  law. 

(Syllabus  by  the  Conrt) 

Error  from  Superior  Court,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  by  W.  J.  Sims  against  Naomi  Sims. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Henry  Walker,  for  plaintiff  in  error.  M. 
B.  Bnbanks,  for  defendant  in  error. 

BYANS,  J.  The  controlling  question  in 
this  case  is  whether  or  not,  under  Civ.  Code 
1895,  §'  2866  et  seq.,  a  homestead  exemption 
can  legally  be  set  apart  in  realty  in  which 
the  applicant  has  only  an  undivided  interest. 
The  land  in  which  an  exemption  was  sought, 
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and  the  Interest  of  the  applicant  therein, 
were  thus  set  forth  In  the  schedule:  "An 
undivided  one-third  interest  in  the  north  half 
of  lot  of  land  number  one  hundred  and  nine- 
ty-three, situated  in  the  Fourth  District  and 
Fourth  Section  of  Floyd  county,  containing 
eighty  acres  more  or  less,  valued  at  one  hun- 
dred sixty  seven  dollars."  The  applicant 
was  entitled  to  have  exempted  not  exceeding 
50  acres  for  herself  and  5  acres  for  one  minor 
child.  If  she  had  been  the  sole  ownar  of  the 
tract,  it  would  have  been  necessary  for  her 
to  have  had  a  survey  and  plat  made  of  the 
land  to  be  exempted  (Civ.  Code  1895,  f  2868), 
for  otherwise  the  location  and  boundaries 
of  the  part  to  which  she  was  entitled  could 
not  be  known.  Had  the  tract  contained  not 
exceeding  55  acres,  and  she  had  been  the 
exclusive  owner  of  It,  no  survey  of  It  would 
have  been  necessary  as  a  condition  precedent 
to  having  it  set  apart  as  an  exemption.  Rog- 
ers V.  Hawkins,  20  Ga.  200;  Pinkerton  v. 
Tumlin,  22  Ga.  165;  Connalfy  v.  Hardwick, 
61  Ga.  501.  Or,  had  she  only  an  undivided 
interest  in  a  tract  of  55  acres,  we  see  no  rea- 
son why  her  interest  In  it  could  not  be  set 
apart  as  an  exemption  without  having  a  sur- 
vey 9^nd  plat  of  the  land  previously  made  and 
having  the  plat  recorded.  It  appears  that 
the  value  of  her  one-third  interest  in  the 
80-acre  tract  did  not  amount  to  more  than 
$167,  and  for  this  reason  her  counsel  insists 
that  was  no  occasion  for  a  partition  of  the 
land  before  applying  for  ru  exemption  of  her 
interest  therein.  In  support  of  this  position, 
counsel  cites,  the  cases  of  Ross  v.  Wilson, 
58  Ga.  249,  and  Harris  v.  Coats.  75  Ga.  415, 
wherein  this  court  held  that  a  widow  Is  en- 
titled to  dower  in  lands  held  by  her  deceased 
husband  as  a  tenant  in  common,  and  that 
partition  need  not  precede  the  setting  aside 
of  the  dower.  The  dower  interest  of  a  wife 
is,  however,  "an  estate  for  life  In  one-third  j 
of  the  lands,  according  to  valuation,"  of  j 
which  her  husband  died  seised  (Civ.  Code 
1895,  §  4687),  and  not  a  right  to  have  set 
apart  to  her  any  designated  number  of  acres 
of  land,  as  in  case  of  an  exemption  under 
what  is  commonly  known  as  the  "pony  home- 
stead law."  This  court  has  also  recognized 
the  right  of  the  head  of  a  family  to  have 
a  "constitutional  homestead"  set  apart  to 
him  out  of  lands  In  which  he  has  an  undi- 
vided interest,  without  first  having  partition 
made,  for  there  is  no  difficulty  in  the  way  of 
setting  the  homestead  apart,  since  the  value 
of  the  land,  and  not  any  specified  number 
of  acres,  determines  the  Interest  which  may 
be  set  apart  Civ.  Code  1895,  S§  5912,  2827. 
That  is  to  say,  provision  is  made  for  setting 
apart  realty  not  exceeding  In  value  $1,600, 
not  for  setting  apart  a  tract  of  land  which 
shall  not  contain  more  than  a  designated 
acreage.  In  King  v.  Dillon,  66  Ga.  137, 
which  Involved  the  setting  aside  of  a  *'pony 


homestead,"  it  was  held,  however,  that:  •'Un- 
til Dillon's  undivided  interest  was  divided 
and  separated  from  that  of  the  other  co- 
tenants  [Dillon  having  bought  the  Interest 
of  King,  a  co-tenant  of  the  others,  subject 
to  his  right  to  take  a  "pony  homestead**]. 
King  could  not  practically  carve  out  of  it  his 
exemption.  It  was  impossible  for  him  to 
have  laid  off  to  him  a  portion  of  land  out 
of  another  portion  until  the  latter  was  ascer- 
tained and  itself  laid  off."  This  decision 
controls  the  case  now  before  us.  The  deci- 
sion was,  we  think,  sound,  and  in  no  way 
in  conflict  with  those  cases  above  referred  to 
wherein  dower  or  a  constitutional  homestead 
was  permitted  to  be  set  apart  in  realty  owned 
by  tenants  In  common. 

The  statute  providing  for  setting  apart 
land  as  a  "pony  homestead"  declares  that 
the  land  may  include  the  dwelling  house  of 
the  owner,  "if  the  value  of  such  house  and 
improvements  does  not  exceed  the  sum  of 
two  hundred  dollars."  Civ.  Code  1895,  f 
2866.  It  further  provides  that  real  estate  in 
a  city,  town,  or  village,  not  exceeding  $500, 
may  be  set  apart  in  lieu  of  the  50  acres  which 
the  head  of  a  family  may  have  set  apart  for 
himself  and  the  additional  5  acres  for  each 
of  his  minor  children  under  the  age  of  16. 
But  as  to  a  tract  of  land  not  in  a  town, 
city,  or  village,  the  value  of  the  interest  there- 
in of.  one  tenant  in  common  affords  no  test 
for  determining  the  number  of  acres  which 
he  is  entitled  to  have  set  apart  as  an  exemp- 
tion. Unti]  there  is  a  partition  In  kind,  he 
cannot  assert  exclusive  ownerslilp  over  any 
designated  portion  of  the  tract,  and  is  not 
entitled,  as  against  his  co-tenant,  to  insist, 
upon  the  land  being  divided  by  commission- 
ers, that  he  be  given  one  portion  rather  than 
another.  In  an  actual  division  in  kind  of 
a  tract  of  80  acres  into  three  portions  of 
equal  value,  one  might  contain  65  acres,  an- 
other 10,  and  the  third  only  5.  In  a  tract 
of  150  acres,  there  would  be  even  less  gn^ound 
for  assuming  that  if  an  undivided  one-third 
interest  therein  should  be  set  aside  to  one 
of  the  co-tenants  as  an  exemption  he  would 
not,  upon  a  partition  of  the  land  in  kind, 
receive  no  more  acreage  than  he  was  enti- 
tled to  hold  exempt  under  the  "pony  home- 
stead law.".  The  statute  evidently  does  not 
contemplate  that  any  such  assumption  shall 
be  made,  and  there  Is  no  real  hardship  upon 
the  debtor  in  calling  on  him  to  first  bring 
about  a  partition,  either  by  agreement  with 
his  co-tenants  or  by  proceedings  for  parti- 
tion, before  claiming  an  exemption  in  land 
In  which  he  has  only  an  undivided  interest. 
The  Judgment  of  the  trial  Judge  was  in 
accord  with  this  view  of  the  matter,  and  our 
conclusion,  therefore,  is  that  the  right  result 
was  reached  in  the  court  below. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  CANDLBR,  J.,  absent 
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(122  Oa.  807) 

ELGIN  JEWELRY  CO.  t.  ESTES  & 

DOZIER, 

(Supreme  Court  of  Georgia.     May  11,  1005.) 

SALK—WABBANTT  —  EVIDENCE    OF    WOBTHI.ES8- 

NE8S. 

1.  Where  a  written  contract  for  the  sale  of 
personalty  did  not  contain  any  express  war- 
ranty as  to  the.  character,  quality,  or  title  of 
the  goods,  the  law  raised  an  implied  warranty. 

[Eid.  Note. — ^Por  casee  in  point,  see  toL  48, 
Cent..  Dig.  Sales,  H  75a-758.T 

2.  A  provision  in  a  written  contract  for  the 
sale  of  jewelry,  that  any  of  the  articles  which 
failed  to  wear  satisfactorily  would  be  replaced 
by  the  vender  free  of  charge  if  returned  within 
five  years,  though  headed  with  the  word  **war- 
ranty,"  would  not  prevent  the  purchaser  from 
setting  up,  by  way  of  defense  to  a  suit  for  the 
purchase  price,  that  the  goods  were  purchased 
for  the  i)urpose  of  being  sold  to  his  regular 
customer  in  bis  business,  which  fact  was  known 
to  the  vender;  that  they  were  worthless,  and 
not  reasonably  suited  to  the  purposes  for  which 
they  were  bought;  that  a  large  part  of  the 
goods  were  sold  in  the  contract  as  ^*roIled  gold 
plated,"  when  as  a  matter  of  fact  there  was* 
no  gold  plate  about  them,  and  a  few  days'  wear 
showed  that  they  were  brass,  which  turned 
black  and  caused  them  to  be  returned  to  the 
defendant  by  his  customer;  an^  that  the  arti- 
cles were  entirely  worthless. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Lincoln  Coun- 
ty;   H.  M.  Holden,  Judge. 

Action  by  the  Elgin  Jewelry  Company 
against  Estes  &  Dozier.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  A£Elrm- 
ed. 

The  Elgin  Jewelry  Company  sued  Estes  & 
Dozier  on  a  written  contract  for  the  purchase 
6t  certain  Jewelry,  the  price  of  which  ag- 
gregated $197.60.  The  only  clauses  in  the 
contract  which  need  be  set  out  are  the  fol- 
lowing: 

"Warranty.  Any  jewelry  in  this  assort- 
ment failing  to  wear  satisfactorily  will  be 
replaced  by  new  articles  free  of  charge,  if 
returned  to  us  within  five  years." 

"Exchange  privilege: — ^Any  article  not  sell- 
ing readily  can  be  exchanged  for  different 
styles  or  patterns  in  this  assortment  any 
time  within  one  year  from  date  of  invoice, 
and  after  compliance  with  terms  of  settle- 
ment    •     •     •." 

"The  purchaser  agrees  ti>  notify  the  Elgin 
Jewelry  Co.  by  registered  mail  within  two 
days  from  receipt  of  said  jewelry  of  every 
shortage  or  variance  from  the  order.  And 
a  failure  to  so  notify  them  shall  be  an  estop- 
pel from  such  claim." 

The  contract  was  in  the  shape  of  an  order 
from  the  purchaser,  and  concluded  as  fol- 
lows: "Elgin  Jewelry  Co.  Elgin,  111.  Apr.  4, 
1904.  Gentlemen:  On  your  approval  of  this 
order  please  deliver  to  us  at  your  earliest 
convenience  F.  O.  B.  transportation  compa- 
nies either  at  distributing  point  or  at  factory 
point  the  above  assortment  of  goods  on  the 
terms  and  conditions  herein  set  forth  and 
no  others  (all  of  which  I  have  read  and  found 
complete  and  satisfactory)."   This  was  signed 


by  the  purchasers,  and  under  their  signature 
was  written  the  name  of  the  salesman. 

The  defendants  pleaded  substantially  as 
follows:  They  are  merchants  doing  a  gen- 
eral mercantile  business  in  the  town  ot  Lin- 
colnton,  Ga.,  and  sell  goods,  in  their  gen- 
eral line  of  business,  of  the  kind  and  char- 
acter purchased  by  them  from  plaintiff.  The 
goods  were  purchased  for  the  purpose  of  be- 
ing sold  to  their  regular  customers,  which 
fact  was  known  to  plaintiff;  and  the  said 
goods  were  absolutely  worthless,  and  not  rea-  - 
sonably  suited  for  the  purpose  for  which 
they  were  bought.  A  large  percentage  of 
said  goods  were  sold  as  rolled  gold  plate,  but 
as  a  matter  of  fact  there  was  no  gold  plate 
about  it,  and  by  a  few  days'  wear  it  would 
show  that  it  was  simply  brass  or  other  sim- 
ilar metal,  turning  black.  As  fast  as  sold,  it 
was  returned  to  the  defendants  as  worthless. 
It  was  in  fact  worthless,  and  they  could  not 
handle  it  To  do  so  was  an  injury  to  their 
business.  They  offered  to  return  it  to  the 
plaintiff,  but  the  latter  declined.  Defend- 
ants still  tender  it 

The  plaintiff  moved  orally  to,  strike  the 
paragraph  of  the  answer  which  set  up  this 
plea,  on  the  ground  that  it  failed  to  set  up 
any  valid  defense.  The  motion  was  over- 
ruled. 

The  court,  over  plaintiff's  objection,  allow- 
ed one  of  the  defendants  to  testify  that  the 
goods  sold  to  them  by  plaintiff  for  which  this 
suit  was  brought  were  not  rolled  gold,  and 
were  worthless,  and  unsuited  for  the  purpose 
of  being  sold  to  their  customers;  that  the 
greater  portion  of  said  goods  turned  black 
within  a  short  while,  were  nothing  but  brass, 
and  nearly  all  of  the  goods  sold  by  defend- 
ants had  been  tiirned  back  to  them  by  the 
purchasers.  Plaintiff's  counsel  objected  to 
this  evidence,  on  the  ground  that  it  was  ir- 
relevant, and  constituted  no  defense  to  the 
action  in  the  absence  of  any  allegation  in  the 
defendants'  plea,  or  any  testimony  going  to 
show,  that  the  defendants  had  complied  with 
the  terms  of  their  contract  by  returning  the 
goods  to  the  plaintiff.  The  plaintiff  admitted 
in  open  court  that  if  the  testimony  as  to  the 
character  of  the  goods  sold  was  admissible, 
and  If  defendants'  failure  to  return  the  goods 
to  the  plaintiff  did  not  bar  them  from  plead- 
ing a  failure  of  consideration,  then  the  de- 
fendants were  entitled  to  a  verdict.  There- 
upon the  court  directed  a  verdict  for  the  de- 
fendants, and  plaintiff  excepted. 

R.  C.  Norman,  for  plaintiff  in  error.  T.  H. 
Remsen  and  Jna  T.  West,  for  defendants  in 
error. 


LUMPKIN,  J.  (after  stating  the  facts). 
It  is  provided  In  section  3555,  Civ.  Code  1805, 
that:  "If  there  is  no  express  covenant  of 
warranty,  the  purchaser  must  exercise  cau- 
tion in  detecting  defects;  the  seller,  however, 
in  all  cases  (unless  expressly  or  from  the 
nature  of  the  transaction  excepted)  warrants 
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—First,  that  he  has  a  yalid  title;  and  right 
to  sell;  second,  that  the  article  is  merchant- 
able, and  reasonably  suited  to  the  use  in- 
tended; third,  that  he  knows  of  no  latent  de- 
fects undisclosed.*' 

If  the  property  is  sold  under  a  contract  of 
express  warranty,  the  terms  of  which  ex- 
plicitly define  the  warranty  actually  made, 
the  law  of  implied  warranty  in  the  sale  of 
personalty  has  no  application.  Malsby  & 
Avery  v.  Young,  1(H  Ga.  205,  30  S.  B.  854; 
Johnson  v.  Latimer,  71  Ga.  470;  Holcomb  ▼. 
Cable  Company,  lid  Ga.  466,  46  S.  B.  671. 

It  is  contended  that  the  contract  sued  on 
contained  an  express  and  complete  warranty, 
and  therefore  excluded  a  defense  based  on 
implied  warranty.  This  contention,  however, 
is  not  sound.  It  is  doubtful  whether  the  writ- 
ten contract  contains  any  warranty  at  all  in 
the  proper  sense  of  the  term.  It  is  certain 
that  it  does  not  purport  to  contain  an  ex- 
press warranty  explicitly  defining  the  war- 
ranty actually  made.  As  applied  to  sales  of 
personal  property,  a  warranty  has  been  de- 
fined as  follows:  "A  warranty  is  a  statement 
or  representation  made  by  the  seller  of 
goods,  contemporaneously  with  and  as  a  part 
of  the  contract  of  sale,  though  collateral  to 
the  express  object  of  it,  having  reference  to 
the  character,  quality,  or  title  of  the  goods, 
and  by  which  he  promises  or  undertakes  to 
insure  that  certain  facts  are  or  shall  be  aH 
he  then  represents  them.  The  warranty  may 
be  either  express  or  implied.  It  is  the  former 
when  created  by  the  apt  and  explicit  state- 
ments of  the  seller;  the  latter,  when  the  law 
derives  it  by.  implication  or  inference  from 
the  nature  of  the  transaction  or  the  relative 
situation  or  circumstances  of  the  parties." 
Black's  Law  Diet.  "Warranty." 

In  the  contract  under  consideratidh  there 
is  no  warranty  as  to  the  character,  quality, 
or  title  of  the  goods.  There  is  an  agreement, 
called  'Warranty,"  that  articles  falling  to 
wear  satisfactorily  may  be  replaced  by  new 
articles,  free  of  charge,  if  returned  to  the 
vender  within  five  years.  There  is  also  an 
agreement  as  to  exchanging  articles  not  sell- 
ing readily.  But  neither  of  these  could 
properly  be  called  express  warranties,  in  re- 
gard to  the  character,  quality,  or  title,  which 
would  exclude  the  implied  warranty  raised 
by  the  law.  If  the  goods  sent  were  entirely 
different  from  those  sold,  and  unsuited  for 
the  purposes  for  which  they  were  sold,  would 
it  be  any  answer  to  the  plea  of  breach  of  im- 
plied warranty  or  failure  of  consideration  to 
say  that  the  purchaser  should  send  back  the 
articles  bought  and  get  more  (presumably  of 
the  same  sort)?  There  is  no  indication  that 
the  vendor  proposed  to  furnish  articles  of  a 
difllerent  sort  or  quality,  but  simply  that  if 
those  sold  did  not  wear  satisfactorily  they 
would  be  replaced  with  new  ones.  Accord- 
ing to  the  evidence  for  the  defendants,  if 
the  articles  furnished  the  second  time  were 
like  those  first  furnished.  It  would  be  to  sat- 
isfy one  breach  of  warranty  by  committing 


another.  It  does  not  appear  that  the  defects 
were  such  as  could  have  been  discovered  by 
the  purchasers  within  two  days,  so  as  to 
make  the  clause  providing  for  notice  to  tb% 
vender  applicable.  If  It  were  held,  as  con- 
tended, that  there  was  a  complete  warranty 
in  the  contract,  excluding  any  implied  war- 
ranty, suppose  that  it  had  appeared  that  the 
vendor  had  no  title  to  the  goods,  would  not 
the  purchaser  also  have  been  excluded  from 
setting  up  that  defense?  But  this  will  hardly 
be  claimed. 

The  case  of  National  Computing  Scale  Co. 
▼.  Eaves,  116  Gsl  511,  42  S.  B.  783,  is  very 
•  much  like  the  one  under  consideration.  The 
National  Computing  Scale  Company  sold  to 
Baves  and  another  a  set  of  computing  scales. 
In  the  contract  appeared  the  following 
words:  "Guaranty. — Should  .said  National 
Computing  Scales  get  out  of  order  at  any 
time  within  two  years  from  date  of  ship- 
ment, with  ordinary  use  (not  dropped  or 
broken),  the  National  Computing  Scale  Co. 
to  quickly  repair  the  same  free  of  charge,  the 
purchaser  paying  transportation  charges  to 
and  from  the  factory."  Mr.  Justice  Cobb, 
delivering  the  bpinion,  dealt  with  the  ques- 
tion as  follows:  "While  there  is  no  express 
warranty  in  the  contract,  other  than  the  war- 
ranty that  the  plaintiff  will  repair  any  de- 
fects when  not  brought  about  in  a  given  way, 
still  there  is  nothing  in  the  contract  which 
excludes  the  Implied  warranty  of  the  law, 
nor  is  the  transaction  one  of  such  a  nature 
as  that  such  warranty  would  be  excluded. 
The  plaintiff,  therefore,  at  the  time  of  the 
sale,  warranted  that  the  scales  were  reason; 
ably  suited  to  the  uses  Intended;  and,  if  this 
was  not  true  by  reason  of  any  defect  then 
existing,  the  plaintiff  would  not  be  oitltled 
to  recover  without  regard  to  whether  the  de- 
fendants had  given  it  any  opportunity  to 
make  the  scales  so  suited.  But  the  defend- 
ants could  not  defeat  a  recovery  on  account 
of  a  defect  which  arose  after  the  sale,  unless 
it  appeared  that  the  scales  were  returned  to 
the  plaintiff  and  It  had  failed  or  refused  to 
repair  the  same  within  a  reasonable  time,  or 
unless  it  appeared  that  the  defect  was  of 
such  a  character  that  it  could  not  have  been 
remedied  by  the  plaintiff  if  the  scales  had 
been  returned  to  it" 

The  case  of  the  Bquitable  Mfg.  Co.  v.  Rig- 
gers, 121  Ga.  881,  49  S.  B.  272,  is  not  in  point. 
The  decision  in  that  case  simply  held  that, 
where  a  written  contract  stipulated  that  the 
sale  was  made  under  inducements  and  rep- 
resentations therein  expressed,  and  no  oth- 
ers, it  was  not  a  valid  defense  to  an  action 
for  the  price  of  the  goods  that  the  purchaser 
was  induced  to  enter  into  the  agreement  by 
false  representations  made  by  the  agent  of 
the  seller  not  contain^  in  the  contract, 
where  the  purchaser  was  not  shown  to  have 
been  misled  or  deceived  as  to  its  contents* 
or  prevented  from  ascertaining  the  same. 

Judgment  afilrmed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent. 
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a22  Ga,  793) 

McGRABY  ▼.  WOODARD. 
(Supreme  Court  of  Georgia.     Maj  11*  190S.) 

U8UBT— WHAT    CONtrriTUTBS.      ' 

Where  several  notes  are  given,  payable  at 
different  times,  with  interest  included  in  each 
to  maturity,  and  a  provision  for  8  per  cent, 
interest  after  maturitv,  with  a  stipulation  that, 
if  any  of  the  notes  should  not  be  paid  at  ma- 
turity, all  should  become  due,  and  where  one 
of  the  notes  is  not  paid  at  maturity,  and  suit 
is  brought  upon  all  the  notes  under  this  stipu- 
lation, and  judgment  is  rendered  for  the  -  full 
amount  of  principal  and  interest  appearing  on 
the  face  of  the  notes  to  be  due  at  that  time — 
the  judgment  not,  however,  being  rendered  un- 
til after  all  of  the  notes  have  matured  accord- 
ing to  their  respective  dates,  and  at  a  time  when 
all  the  interest  included  in  each  has  been  earn- 
ed— ^there  is  no  usury  in  the  transaction,  and 
the  Judgment  is  not  for  any  reason  erroneous. 
(Syllabus  by  the  ConrtJ 

Brror  from  Superior  Conrt,  Crawford 
Ootinty;  W.  H.  Felton,  Jr.,  Judge. 

Action  by  I.  T.  Woodard,  administrator, 
against  Jerry  McCrary.  Judgment  for 
plaintiff,  and  defendant  brings  arror.  Af- 
firmed. 

N.  O.  Bayne,  for  plaintiff  In  error.  Mat- 
thews &  Riley,  for  defendant  in  error. 

COBB,  J.  The  plaintiff  sued  Gano  upon 
five  promissory  notes,  of  different  amounts, 
aggrogating  $744»  each  dated  November  12, 
1896,  and  bearing  interest  at  8  per  cent, 
per  annum  from  maturity,  falling  due  on 
the  15tb  day  of  November  of  each  year,  be- 
ginning in  1897.  There  was  a  stipulation 
that,  if  any  of  the  notes  was  not  paid  at 
maturity,  all  of  them  should  become  due. 
The  suit  was  filed  May  11,  1901.  The  de- 
fendant filed  a  plea  that  be  received  in 
money  $450,  and  also  a  borse  and  buggy  of 
the  agreed  value  of  $150;  that  therefore 
the  total  consideratloD  of  all  the  notes  was 
only  $600,  and  that  $144  was  Interest;  that, 
as  a  result  of  Ibe  stipulation  above  refer- 
red to,  the  suit  was  filed,  but  the  last 
note  had  not  then  become  due,  and  that  at 
tbe  time  the  suit  was  filed  there  was  $33.78 
Interest  which  bad  not  been  earned,  and 
that  this  amount  was  included  in  the  $144; 
that  tbe  transaction  was  therefore  usurious; 
and  be  prayed  for  a  judgment  declaring 
that  there  was  usury  in  tbe  transaction,  and 
that  he  be  allowed  to  set  off  tbe  amount 
above  referred  to.  The  case  came  on  for 
trial  in  1904,  after  an  amendment  bad  been 
made  to  the  petition,  in  which  it  was  al- 
leged that  all  of  the  notes  were  then  past 
due.  The  plaintiff  admitted  in  open  court 
that  the  consideration  of  the  notes  was  tbe 
sum  of  $600  at  the  date  the  notes  were 
made.  The  court  directed  a  verdict  for  the 
plaintiff  for  the  full  amount  of  principal 
and  interest  appearing  to  be  due  on  tbe  face 
of  tbe  notes.  To  this  ruling  tbe  defendant 
excepted,  alleging  that  tbe  court  erred  in 
holding  that  there  was  no  usury  in  the 
transaction,  and  in   refusing  to  allow  the 


set-off  claimed  in  tbe  plea.  Pending  tbe 
case  in  the  Supreme  Court,  Gano  died,  and 
bis  administrator  was  made  a  party  defend- 
ant in  error  in  his  stead. 

There  was  no  usury  in  the  transaction 
It  was  lawful  to  Include  in  each  note  the 
amount  of  interest  which  would  be  due  at 
the  date  of  its  maturity,  and  to  provide  that 
the  sum  represented  by  the  principal  and 
interest  should  bear  Interest  from  maturity. 
It  was  also  lawful  to  provide  that,  if  any 
of  the  notes  in  the  series  should  not  be  paid 
at  maturity,  all  should  fall  due.  There  was 
nothing  in  this  transaction  to  make  it  usuri- 
ous. The  effect  of  tbe  stipulation  that  all 
of  the  notes  should  fall  due,  in  tbe  event  one 
of  them  was  not  paid,  would  prevent  the 
plaintiff  from  recovering  a  sum  greater 
than  the  amount  loaned,  and  8  per  cent,  in- 
terest thereon  to  the  date  of  Judgment;  and, 
if  Judgment  bad  been  rendered  before  ma- 
turity of  the  last  note,  the  defendant  would 
have  been  entitled,  under  the  facts  set  forth 
in  bis  plea,  to  have  the  plaintiff's  recovery 
of  interest  reduced  by  whatever  amount  of 
interest  each  of  the  notes  contained  which 
had  not  be^QL  earned  at  the  time  the  Judg- 
ment was  rendered.  But  as  tbe  Judgment 
was  not  rendered  until  after  all  of  tbe  notes 
fell  due,  and  as  the  interest  stipulated  for 
in  tbe  notes  had  been  at  that  time  earned, 
there  was  no  reason  why  the  plaintiff  should 
not  have  a  Judgment  for  the  full  amount  of 
tbe  principal,  which  under  the  stipulation 
was  due  when  the  suit  was  brought,  and 
the  full  amount  of  Interest  that  was  due  at 
the  time  the  Judgment  was  rendered.  If 
tbe  agreement  between  tbe  parties  had  been 
that  the  plaintiff  should  be  entitled  to  re- 
cover all  of  the  interest  represented  by  the 
$144,  without  reference  to  whether  that 
amount  had  been  earned  at  tbe  time  of  the 
Judgment  a  dlfferept  question  would  have 
been  presented.  There  was  nothing  in  the 
transaction  to  indicate  that  it  was  the  pur- 
pose of  the  parties  to  evade  the  usury  laws, 
and  there  is  nothing  in  the  Judgment,  ren- 
dered at  tbe  time  it  was  rendered,  that 
gives  to  the  plaintiff  any  sum  as  interest 
which  he  was  not  entitled  to  demand  at 
that  time  under  the  interest  laws  of  the 
state. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


(122  Ga.  734) 
JOHNS  V.  CITY  OP  TIPTON. 
(Supreme  Court  of  Georgia.     May   10,  1005.) 

CEBTIOBABI— BOND — PAUPEB   AFFIDAVIT. 

Under  the  act  approved  December  10,  1902 
(Acts  1902,  p.  105),  any  one  who  seelts  a  writ 
of  certiorari  to  review  and  correct  a  judgment 
of  any  municipal  court  in  this  state  shall  file 
with  the  clerk  of  said  court,  or,  if  there  be  no 
clerk,  with  the  Judge  thereof,  a  bond  payable 
to  the  mnnicipality  under  which  the  court  ex- 
ists, in  amount  and  with  security  acceptable  to 
and  approved  by  said  clerk  or  judge,  as  the 
case  may  be,  conditioned  for  the  personal  ap< 
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pearance  of  the  defendant  to  abide  the  final 
order,  judgment,  or  sentence  of  said  court  or 
of  the  superior  court  in  said  case,  unless  such 
defendant  be  unable,  from  his  poverty,  to  give 
said  bond,  in  which  case  he  shall  make  the 
same  to  appear  by  affidavit ;  and  the  judge  of 
the  superior  court  shall,  in  granting  the  writ 
of  certiorari,  order  a  supersedeas.  The  filing 
of  the  bond  or  making  of  the  pauper  affidavit 
is  a  condition  precedent  to  the  application  for 
certiorari,  and  the  filing  of  the  bond,  together 
with  the  approval  of  the  clerk  or  judge,  or  the 
making  of  the  pauper  affidavit,  must  affirma- 
tively appear  in  the. application  for  the  writ 
A  bond  conditioned  to  pay  the  eventual  con- 
demnation money  is  not  such  a  bond  as  the 
statute  prescribes,  and  the  trial  judge  did  not 
err  in  refusing  to  sanction  the  application. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Berrien  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

Action  by  the  city  of  Tifton  against  J.  D. 
Johns.  Judgment  for  plalntiiT.  From  an  or- 
der denying  a  writ  of  certiorari,  defendant 
brings  error.    Affirmed. 

Wallace  &  Smith,  for  plaintiff  In  error.  J. 
J.  Murray,  for  defendant  in  error. 

SIMMONS,  C.  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  CANDLER,  J., 
absent 


(123  Ga.  88) 

CATOOSA  SPRINGS  CO.  t.  WEBB. 
(Supreme  Court  of  Georgia.     May   13,  1005.) 

BOUNDABIES— ACQUIESCENCE— BVIDEKOE. 

There  was  nothing  in  the  evidence  to  au- 
thorize a  submission  to  the  jury  of  the  question 
whether  the  line  between  the  two  estates  had 
been  acquiesced  in  for  seven  years,  as  shown 
by  acts  or  declarations  of  the  adjoining  land- 
owners. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Catoosa  Coun- 
ty; AW.  Fite,  Judge. 

Proceedings  for  the  establishment  of  bound* 
ary  between  J.  A.  Webb  and  the  Catoosa 
Springs  Ck)mpany.  From  the  judgment  the 
springs  company  brings  error.    Reversed. 

Payne  &  Payne  and  R.  J.  &  J.  McCamy, 
for  plaintiff  In  error.  W.  B.  Mann,  for  de- 
fendant In  error. 

COBB,  J.  Webb  was  the  owner  of  lot  198, 
and  the  Catoosa  Springs  Company  was  the 
owner  of  lot  107,  In  the  Twenty-Eiglith  Dis- 
trict of  Catoosa  county.  The  dividing  line 
between  these  lots  was  in  controversy.  Pro- 
cessioners  were  appointed  to  mark  the  line, 
iind  the  company  filed  a  protest  to  their  re- 
turn. The  issue  thus  made  up  came  on  for 
trial  in  the  superior  court,  and  resulted  in  a 
yerdlct  in  favor  of  the  line  as  marked  by  the 
processlouers  and  as  contended  for  by  Webb. 
The  evidence  abundantly  authorized,  if  It  did 
not  demand,  a  finding  that  the  original  sur- 
vey called  for  the  line  as  contended  for  by 
the  company.  Webb  contended  that,  even  if  I 
the  line  as  claimed  by  him  was  not  accord-  ' 
tng  to  the  original  surveyt  acquiescence  for 


seven  years  by  acts  and  declarations  of  the 
present  owners  of  the  lots,  and  those  under 
whom  each  claimed,  had  established  the  line 
as  marked  by  the  processlouers.  The  judge 
submitted  this  question  of  acquiescence  to 
the  jury,  and  this  is  assigned  as  error,  and  is 
the  controlling  question  In  the  case  as  here 
presented.  To  establish  a  line  by  acquies- 
cence, it  must  appear  that  the  owners  of  the 
property  to  be  affected  by  the  establishment 
of  the  line  either  acted  In  such  a  manner  for 
a  space  of  seven  years,  or  made  such  decla- 
rations during  the  continuance  of  that  period 
as  to  show  that  the  line  claimed  was  the  true 
line  between  the  estates.  While  there  Is  i^i 
the  record  evidence  of  a  recognition  of  the  line 
as  claimed,  there  is  not  sufficient  evidence  to 
authorize  a  finding  either  that  the  owners 
agreed  upon  this  line,  or  that  this  recogni- 
tion continued  for  such  a  length  of  time  as 
to  amouiit  to  an  acquiescence  for  seven  years. 
There  are  witnesses  who  testify  that  the  ad- 
jacent landowners  acquiesced  in  this  line,  but 
upon  a  close  analysis  of  their  testimony  it 
appears  that  this  was  really  nothing  more 
than  mere  neighborhood  notoriety,  and  not 
based  upon  any  specific  acts  or  declarations. 
A  careful  scrutiny  of  the  entire  evidence  fails 
to  disclose  either  an  act  or  a  declaration 
which  could  be  made  the  foundation  for  a 
finding  that  there  had  been  an  acquiescence 
for  seven  years  In  the  line  claimed.  The 
case  should  have  been  submitted  to  the  jury 
simply  on  the  issue  as  to  whether  the  evi- 
dence was  sufficient  to  show  that  the  line  as 
marked  by  the  processlouers  was  the  line  of 
the  original  survey,  and  It  was  erroneous,  un- 
der the  present  evidence,  to  charge  upon  the 
subject  of  acquiescence  for  seven  years  by 
acts  or  declarations. 

Judgment  reversed.     All  the  Jus**'»es  con- 
cur, except  CANDLER,  J.,  absent 


(122  GtL  841) 
EDMUNDSON  v.   SWAIN. 
(Supreme  Ourt  of  Georgia.     May  11,   1905.) 

NEW   TBTAI/— BOOKS  IN   JUBT  ROOIC— EVIDENCE. 

1.  Where  certain  books  of  account  had  been 
left  prior  to  the  trial  of  the  case  in  the  room 
in  which  the  jury  consulted,  without  the  knowl- 
edge or  consent  of  either  party  or  the  judge, 
and  it  is  not  alleged  in  the  motion  for  new 
trial,  and  does  not  elsewhere  appear  in  the 
record,  that  the  books  were  read  by  the  jury, 
or  that  they  contained  matter  which  could  in- 
fluence the  jury  in  making  their  verdict  against 
movant  held,  that  this  affords  no  ground  for  a 
new  trial. 

2.  There  was  no  error  in  the  admission  of 
evidence^  nor  in  the  refusal  to  give  the  charge 
requested ;  the  evidence  authorized  the  verdict : 
and  the  court  below  did  not  err  in  refusing  to 
grant  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  La  Grange;  F. 
M.  Longley,  Judge. 

Action  by  J.  J.  Swain  against  J.  D.  £d- 
mundson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Afiiriued. 
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Hatton  Loyejoy  and  A.  H.  Thompson,  tor 
plaintiir  In  error.  J.  R.  Terrell  and  F.  P. 
Longley,  for  defendant  In  error. 

SIMMONS,  G.  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  CANDLER,  J., 
absent 

(122  Ga.  801) 

McCAU^  et  aL  t.  VERDELL  et  al. 

( Supreme  Court  of  Georgia.     May  11,  1005.) 

PBOCESS—SEBVICS— APPOINTMENT    OF    OFFICES. 

Seryice  of  process  issued  from  the  city 
court  of  Elberton  is  not  Ieg:al  seryice  when 
made  by  a  deputy  sheriff  of  Elbert  county,  who 
has  not  been  appointed  deputy  sheriff  of  such 
court,  as  required  by  the  act  establishing  that 
court 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Elbert  County; 
fl.  M.  Holden,  Judge. 

Action  by  M.  A.  McCalla,  executor,  and 
others,  against  Laura  Verdell  and  others. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    Affirmed. 

Joe.  N.  Worley  and  Z.  B.  Rogers,  for  plain- 
tiffs in  error.  I.  C.  Van  Duzer,  for  defend- 
ants In  error. 

FISH,  P.  J.  The  controlling  question  pre- 
sented by  the  record  in  this  case  is  whether 
seryice  of  process  issued  from  the  city  court 
of  Elberton,  made  by  one  who  is  the  "deputy 
sheriff  of  Elbert  county,  Ga.,"  and  nothing 
more,  is  legal  seryice.  Section  8  of  the  act 
establishing  that  court  (Acts  1896,  p.  289) 
declares  that  the  sheriff  of  Elbert  county 
shall  be  ex  ofBcio  sheriff  of  the  city  court 
of  Elberton,  and,  in  his  official  connection  with 
such  court,  shall  be  Ifnown  as  the  sheriff  of 
the  city  court  of  Elberton,  but,  before  enter- 
ing upon  the  discliarge  of  his  duties  as  sher- 
iff of  such  court,  he  shall  execute  a  bond, 
with  good  security,  in  the  sum  of  |5,000,  for 
the  faithful  discharge  of  the  duties  of  his 
office.  The  act  further  proyides  that  he  shall 
haye  power,  with  the  consent  of  the  Judge  of 
said  court,  to  appoint  a  deputy,  who  shall, 
before  entering  upon  the  discharge  of  the  du- 
ties of  his  office,  giye  bond  in  the  sum  of 
$2,000,  conditioned  as  the  bonds  of  other  dep- 
uty sheriffs.  It  is  therefore  clear  that  before 
the  sheriff  of  Elbert  county  is  qualified  to 
discharge  the  duties  of  sheriff  of  the  city 
court  of  Elberton,  he  must  giye  the  bond  re- 
quired by  the  statute.  After  he  has  done 
this,  he  is  empowered,  proyided  the  judge  of 
such  court  consents  thereto,  to  appoint  a  dep- 
uty sheriff  for  the  court;  but,  before  such 
deputy  can  enter  upon  the  discharge  of  his 
duties,  he  must  also  giye  a  bond.  It  follows 
that  one  who  is  merely  a  deputy  sheriff  of 
Elbert  county,  and  who  has  not  been  appoint- 
ed and  qualified  as  deputy  sheriff  of  the  city 
court  of  Elberton  in  accordance  with  the  re- 
quirements of  the  statute,  as  aboye  set  forth, 
has  no  authority  to  serye  process  issued  from 


that  court  The  trial  Judge  so  held,  and  his 
Judgment  is  affirmed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


(122  Ga.  827) 
EDWARDS  y.  CAPPS. 
(Supreme  Court  of  Georgia.     May  11,  1905.) 

SALE— CO  NTBACT— PAROL  EV IDENCE  —  USUBT  — 

inSTBUOTIONS. 

1.  The  contract  declared  on  was  not  ambig- 
uous, but  eyidenced  an  agreement  on  the  part 
of  the  defendant  to  buy  stock  in  a  commercial 
enterprise  belonging  to  the  plaintiff,  not  a  mere 
option  to  buy. 

2.  The  question  whether  or  not  the  contract 
was  tainted  with  usury  was  presented  by  nei- 
ther the  pleadings  nor  the  eyidence. 

3.  A  charge  which  correctly  presents  the  law 
bearing  on  the  defendant's  theory  of  the  case 
cannot  be  held  erroneous  simply  because  the 
court  did  not,  in  the  same  connection,  instruct 
the  Jury  as  to  the  plaintifTs  contentions. 

(Syllabus  by  the  Court.) 

Error  ftom  Superior  0)urt  Habersham 
County;   J.  J.  Kimsey,  Judge. 

Action  by  W.  C.  Edwards  against  T.  A. 
Capps.  Judgment  for  defendant  and  plain- 
tiff brings  error.    Reyersed. 

Robt  McMillan  and  H.  H.  Dean,  for  plain- 
tiff in  error.  J.  B.  Jones,  for  defendant  In 
error. 

EVANS,  J.  This  was  a  suit  brought  by 
W.  C.  Edwards  against  T.  A.  Capps  for  an 
alleged  breach  of  contract  The  trial  of  it 
resulted  in  a  yerdict  tor  the  defendant 
whereupon  the  plaintiff  made  a  motion  for  a 
new  trial,  it  was  oyerruled,  and  he  excepted. 

1.  The  contract  declared  on  was  in  writ- 
ing, and  was  expressed  as  follows:  *'This 
agreement,  made  and  entered  Into  between 
T.  A.  Capps,  of  the  first  part  and  W.  C. 
Edwards,  of  the  second  part  both  of  Toccoa, 
6a.,  Habersham  County,  Wltnesseth:  That 
T.  A.  Capps,  of  the  first  part  ^or  and  in  con- 
sideration of  the  fact  of  W.  C.  Edwards  sub- 
scribing slxty-flye  hundred  dollars  to  Capps 
CSotton  Mill,  of  Toccoa,  6a.,  T.  A.  Capps 
agrees  to  buy  W.  C.  Edwards*  stock  aboye 
at  the  expiration  of  three  years,  paying  sixty- 
fiye  hundred  dollars  with  ten  per  cent,  in- 
terest from  date  paid  In;  in  case  T.  A.  Capps 
buys  the  stock,  he,  T.  A.  Capps,  to  haye  all 
dlyidends  that  may  accrue  to  date  of  sale. 
It  is  further  agreed  that  if  T.  A.  Capps  de- 
sires to  buy  stock  aboye  of  W.  C.  EJdwards  at 
the  expiration  of  three  years,  W.  C.  Edwards 
agrees  to  sell  on  aboye  terms  mentioned.  It 
is  further  agreed  that  after  mill  begins  op- 
eration, mill  is  to  issue  checks  payable  at 
both  W.  C.  Edwards'  and  T.  A.  Capps' 
stores."  This  writing  was  signed  by  both  of 
the  parties  and  attested  by  a  witness.  In 
his  answer  the  defendant  admitted  the  ex- 
ecution of  this  paper,  but  alleged  that  it  was 
merely  an  option,  and  was  not  Intended  to 
eyidence  an  obligation  on  his  part  to  buy 
the  stock,  unless  he  should  elect  to  do  so. 
The  court  held  that  the  writing  was  ambig^ 
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uouB,  and  sabmitted  to  tlie  Jury  the  Issue 
as  to  what  was  the  understanding  and  agree- 
ment between  the  parties.  Tliis  ruling  is  as- 
signed as  error. 

Given  a  reasonable  intendment,  the  writing 
evidences  a  binding  obligation  on  the  part  of 
Capps  to  buy  the  stock  of  Edwards,  and  not 
a  mere  option  to  buy.  It  recites,  as  the 
consideration  moving  to  Capps,  the  fact  that 
Edwards  had  subscribed  to  $6,500  of  the 
stock  of  Oapps  Ck>tton  Mill,  and  that  for  this 
reason  "Capps  agrees  to  buy  W.  C.  Edwards' 
stock"  so  subscribed  for,  at  the  expiration 
of  three  years,  at  a  stipulated  price.  It  fur- 
ther provides  that  "in  case  T.  A.  Capps  buys 
the  stock,"  but  not  otherwise,  he  is  "to  have 
all  dividends  that  may  accrue  to  date  of 
sale."  Were  Capps  to  have  an  option  to  buy* 
simply,  it  would  seem  that  the  contract 
would  have  been  so  drawn  as  to  recite  the 
consideration  upon  which  Edwards  agreed 
to  give  Capps  an  option.  If  an  option  was 
intended,  then  the  agreement  of  Edwards  to 
sell  would  have  to  rest  upon  a  consideration 
moving  to  him  from  Capps,  not  upon  a  con- 
sideration which  Edwards  himself  furnished 
by  subscribing  to  stock  in  the  cotton  mill. 
To  construe  the  writing  as  an  option  is  to 
ignore  the  consideration  which  it  recites  as 
coming  from  Edwards,  and  to  render  it  a 
nude  pact  The  writing  was  signed  by  both 
parties,  and  the  presumption  is  that  they  in- 
tended that  eadi  should  be  bound  by  mutual 
promises  and  obligations.  The  recital  that 
Edwards  "agrees  to  sell  on  above  terms  men- 
tioned" at  the  expiration  of  three  years,  if 
Capps  then  desires  to  buy  the  stock,  is  con- 
sistent with  the  idea  that  Capps  wished  to 
bind  Edwards  to  sell,  in  the  event  the  enter- 
prise proved  a  big  success,  and  at  the  end 
of  three  years  Edwards  might  think  it  to 
his  advantage  to  hold  onto  his  stock  and 
relieve  Capps  from  his  obligation  to  buy.  In 
other  words,  the  contract  may  be  thus  an- 
alyzed: Edwards,  by  subscribing  to  the. 
stock,  furnished  the  consideration  for  Capps' 
agreement  to  buy,  and  the  writing  so  stated. 
Had  it  gone  no  further,  Capps  would  be  bound 
to  buy  (having  already  received  the  consid- 
eration for  his  promise  to  do  so),  whereas 
-Edwards  would  not  be  bound  to  sell,  not  hav- 
ing obligated  himself  to  do  so,  but  having 
merely  parted  with  the  consideration  which 
induced  Capps  to  agree  to  buy  if  called  on  to 
do  sa  There  would  be  no  occasion  for  any 
one  save  Capps  to  sign  such  an  agreement 
But  the  writing  went  further,  and  was  sign- 
ed by  Edwards,  as  well,  evidently  with  a 
purpose.  That  purpose  was  to  bind  Edwards 
to  sell,  if  it  was  to  Capps'  advantage  to  buy, 
and  he  desired  to  do  so,  upon  the  identical 
terms  on  which  he  agreed  to  purchase  in  the 
event  Edwards  should  elect  to  hold  him  to 
his  contract  While  the  agreement  was  not 
artistically  dravm,  its  meaning  Is,  we  think, 
sufficiently  clear  to  relieve  It  of  the  criticism 
that  it  was  too  ambiguous  to  admit  of  rea- 
sonable construction  and  interpretation.    If 


we  are  correct  in  so  holding,  then  It  follows 
that  the  trial  Judge  should  not  have  admitted 
testimony  offered  to  explain  what  the  con- 
tract really  was,  as  contended  by  the  de- 
fendant, or  any  parol  evidence  tending  to 
add  to,  vary,  or  contradict  the  terms  of  the 
writing. 

2.  The  court  also  called  on  the  Jury  to 
determine  from  the  evidence  whether  the 
parties  contemplated  that  Capps  should  pay 
$6,500  for  the  stock,  with  a  premium  of  10 
per  cent  on  that  amount  added,  or  the  pur- 
chase price  of  the  stock  paid  by  Edwards, 
together  with  an  additional  amount  equal 
to  interest  upon  the  purchase  price  at  the 
rate  of  10  per  cent  per  annum.  In  this 
connection,  the  court  also  instructed  the  Jury 
that  if  the  contract  evidenced  a  loan  of 
money,  instead  of  a  contract  of  sale  of  the 
stock '  belonging  to  Edwards,  and  the  agree- 
ment was  that  Capps  should  pay  interest 
at  the  rate  of  ten  per  cent  per  annum* 
then  the  contract  would  be  tainted  with 
usury,  and  could  not  be  enforced  by  the 
plaintlfT.  The  charge  was  not  adjusted  to 
either  the  pleadings  or  evidence  in  the  case. 
In  the  first  place,  the  Jury  should  not  have 
been  left  to  decide  what  the  contract  was 
in  this  respect  It  was  unambiguous,  and 
provided  that  the  price  Capps  was  to  pay 
for  the  stock  should  be  equal  to  its  face 
value,  $6,500,  and  interest  on  that  sum  from 
the  date  it  was  paid  for  at  the  rate  of  10 
per  cent  As  interest  is,  unless  there  be  a 
stipulation  to  the  contrary,  payable  annual- 
ly when  the  rate  to  be  charged  is  fixed  at  a 
specified  per  cent.,  the  evident  meaning  of 
the  contract  is  not  that  Capps  should  pay 
a  bonus  of  10  per  cent,  on  the  par  value  of 
the  stock,  but  an  amount,  in  addition  to  its 
par  value,  equivalent  to  10  per  cent  per 
annum  upon  $6,500  from  the  date  the  stock 
subscription  was  paid.  It  was  perfectly 
competent  for  the  parties  to  agree  upon  this 
method  of  fixing  the  precise  amount  Capps 
was  to  pay  for  the  stock,  provided  they  con- 
templated a  bona  fide  sale  thereof.  Felton 
V.  Grler,  109  Ga.  320,  35  S.  B.  175.  Of 
course,  such  a  writing  might  be  a  mere  cloak 
for  a  usurious  transaction.  But  the  defend- 
ant, in  his  plea,  did  not  plead  that  such  was 
the  truth  in  the  present  case,  and  the  evi- 
dence disclosed  that  there  was,  in  point  of 
fact  no  loan  of  money  made  by  ESdwards 
to  Capps. 

3.  In  defense  to  the  action,  Capps  pleaded 
a  want  of  consideration  for  his  promise  to 
purchase  Edwards'  stock,  alleging  that  it 
was  after  Edwards  had  bound  and  obligated 
himself  in  writing  to  take  $6,500  of  stock 
in  the  cotton  mill  that  the  contract  sued  on 
was  entered  into.  In  charging  upon  this 
branch  of  the  case,  the  court  correctly  in- 
structed the  Jury  that  If  they  believed  this 
defense  was  sustained  by  evidence,  and  there 
was  really  no  consideration  for  the  con- 
tract, then  the  mere  fact  that  a  considera- 
tion was  teclted  in  the  writing  would  not 
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affect  the  liability  of  tbe  defendant  €k>m- 
plaint  is  made  that  this  charge  ignored  the 
contention  of  the  plaintiff,  sustained  by  his 
testimony,  that,  while  he  had  signed  the 
subscription  list  before  the  contract  was 
drawn  up,  the  understanding  was  that  he 
was  not  to  be  bound  to  take  the  stock  un- 
less Gapps  signed  such  a  contract  As  has 
many  times  been  ruled,  a  charge  which  is 
not  only  abstractly  correct,  but  adjusted  to 
one  of  the  issues  in  a  case,  cannot  be  held 
erroneous  simply  because  the  court  did  not 
in  the  same  connection,  give  another  perti- 
nent instruction  presenting  the  theory  in- 
sisted on  by  the  complaining  party.  If  the 
court  fails  to  fairly  present  his  side  of  the 
case,  then  exception  to  such  omission  should 
be  taken. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


(122  Ga.  7U) 

BlilTOH  T.   CBNTRAIi  OF  OEORQIA  RT. 

CO. 

(Supreme  Coart  of  Georgia.     May  11,  1006.) 

XArLBO ADS  —  FIRES    SET    BT   LOCOlfOTIVB  —  IN- 
JUBT    TO    PBOPBBTT   OT    TENANT. 

Where,  by  a  xcrltten  contract  a  railroad 
company  gave  to  the  other  party  to  tbe  con- 
tract the  right  to  maintain  a  warehouse  on  its 
right  of  way,  the  tenant  agreeing  on  his  part 
to  '*save  and  hold  harmless  the  company,  its 
successors  and  assigns,  from  all  damage,  injury 
or  liability  that  may  arise  from  the  destruction 
or  injury  of  any  building,  improvement  or  per- 
sonal property  of  any  description,  by  fire,  or 
from  any  other  cause  whatever,  whether  the 
same  should  be  attributable  to  the  negligence 
of  the  employes  of  said  company  or  not,  where 
such  damage,  injury  or  liability  is  caused  or 
increased  by  reason  of  the  use  of  the  premises 
hereunder,"  the  company  was  not  liable  to  the 
tenant  for  the  destruction  of  tbe  warehouse  by 
fire  presumably  communicated  from  one  of  its 
trains ;  it  being  neither  alleged  nor  proved  that 
the  communication  of  the  fire  to  the  warehouse 
waa  caused  by  the  gross  negligence  of  the  com- 
pany. 

[£d.  Note. — For  cases  in  point»  see  vol.  41, 
Cent  Dig.  Railroads,  §  1666.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bulloch  Coun- 
ty; A.  F.  Daley,  Judge. 

Action  by  W.  H.  Blitch  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

J.  A.  Brannen,  for  plaintiff  in  error. 
Lawton  &  Cunningham  and  Grooyer  4c 
Johnston,  for  defendant  in  error. 

FISH,  P.  J.  Blitch  brought  an  action  for 
damages  against  the  Central  of  Georgia 
Railway  Company  on  account  of  the  de- 
struction by  fire  of  his  warehouse  and  con- 
tents, alleged  to  ha^e  been  caused  by  the 
negligence  of  the  defendant.  On  the  trial 
the  plaintiff  submitted  evidence  sufficient 
to  authorize  the  inference  that  fire  was  com- 
municated to  the  building  from  an  engine  of 
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r  the  defendant,  or  from  a  stove  in  one  of  its 
cars  on  a  side  track  adjacent  to  the  ware- 
house. The  value  of  the  building  and  its 
contents  was  proven.  It  appeared  that  at  the 
time  of  the  fire  the  warehouse  was  being 
maintained  on  the  defendant's  right  of  way 
under  a  contract  between  the  plaintiff  and 
the  defendant,  of  which  the  following  are 
the  material  parts: 

"This  agreement,  made  on  the  first  day 
of  February,  1902,  between  Wm.  H.  Blitch, 
of  the  county  of  Bulloch,  State  of  Georgia, 
of  the  first  part,  hereinafter  called  the  ten- 
ant, and  the  Central  of  Georgia  Railway 
Company,  of  tbe  second  part  hereinafter  call- 
ed the  company,  witnesseth:  That  where- 
as, said  tenant  desires,  with  the  permission 
of  the  company,  to  occupy  a  portion  of  the 
right  of  way  or  land  of  the  company,  for  the 
purpose  of  maintaining  thereon  a  seedhouse 
18x60  feet,  same  to  be  painted  [In  a  manner 
described]  and  moved  at  the  expense  of  the 
railroad  company,  •  •  •  not  to  be  used 
exclusively  as  a  seedhouse,  but  the  said 
Blitch  has  the  privilege  of  storing  fertilizers 
or  other  merchandise  for  sale,  said  house 
to  be  located  on  the  company's  side  track, 
for'  receiving  and  discharging  freight  con- 
veniently, •  •  •  and  whereas,  the  ten- 
ant is  not  desirous  of  affecting  in  any  man- 
ner the  right  of  the  company  to  the  full  and 
undisturbed  possession  of  the  premises,  nor 
of  interfering  In  any  way  with  any  of  the 
rights  of  the  company  relative  thereunto; 
and  whereas,  the  company  has  consented  to 
license,  for  the  time  being,  the  tenant  to  oc- 
cupy the  premises  aforesaid:  Now  there- 
fore, in  consideration  of  the  premises  and 
license  aforesaid,  the  tenant  hereby  cove- 
nants and  agrees  with  the  company,  its 
successors  and  assigns,  as  follows: 

"First  That  the  tenant  will  save  and  hold 
harmless  the  company,  its  successors  and 
assigns,  from  all  damage,  injury  or  liabil- 
ity that  may  arise  from  the  destruction  or 
injury  of  any  building,  improvement,  or  per- 
sonal property  of  any  description,  by  fire,  or 
from  any  other  cause  whatever,  whether 
the  same  should  be  attributable  to  the  neg- 
ligence of  the  employees  of  said  company  or 
not,  where  such  damage,  injury  or  liability 
is  caused  or  increased  by  reason  of  the  use 
f  f  the  premises  hereunder." 

The  contract  also  provided  that  the  com- 
pany should  not  be  held  liable  for  damage 
on  account  of  injuries  to  the  person  growing 
out  of  the  occupancy  of  the  premises  by  the 
plaintiff,  and  that  the  plaintiff  would  not 
set  up  any  title  to  the  property  as  against 
the  company,  but  would  hold  it  merely  as 
tenant  at  will.  The  defendant  relied  solely 
on  this  contract  as  a  defense  to  the  suit 
brought  against  it  At  the  conclusion  of  the 
evidence  the  court  directed  a  verdict  in  Its 
favor,  and  the  plaintiff  excepted. 

It  will  be  seen  that  the  decision  of  this 
case  turns  upon  the  construction  to  be  given 
the   contract   from   which   we   have   quoted. 
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The  only  contention  made  by  the  plaintiff  la 
that  a  proper  construction  of  the  Instrument 
does  not  relieve  the  company  from  liability 
in  this  case.  Therefore  the  question  is,  what 
does  the  contract  mean?  The  plaintiff  con- 
tends that  the  provision  that  "the  tenant  will 
save  and  hold  harmless  the  company  •  •  • 
from  all  damage,  injury  or  liability  that  may 
arise  from  the  destruction  or  injury  of  any 
building,  •  •  ♦  where  such  damage,  in- 
jury or  liability  is  caused  or  increased  by 
re£ison  of  the  use  of  the  premises  hereunder," 
was  merely  an  agreement  on  his  part  that  he 
would  not  sue  the  company  in  any  case  where 
bis  use  of  the  building  caused  or  contributed 
to  the  injury.  On  the  other  hand,  it  is  urged 
by  the  defendant  that  the  contract  was  in- 
tended to  indemnify  it  against  any  loss  or 
damage  which  might  arise  by  reason  of  the 
occupancy  of  its  right  of  way  by  the  ware- 
house of  the  plaintiff;  that  this  contract  of 
Indemnity  was  as  broad  as  language  could 
make  it,  and  fully  covered  the  present  case. 
A  careful  reading  of  the  instrument  inclines 
us  to  the  latter  construction  of  its  terms.  To 
liold  that  the  contract  evidenced  an  Intention 
merely  to  prevent  the  plaintiff  from  suing 
when  the  Injury  was  the  result  of  his  own 
negligence  would  be  to  render  it  practically 
nugatory,  for  independently  of  the  contract 
the  plaintiff  could  not  recover  under  such  cijr- 
cumstances.  The  railroad  company  granted 
to  the  plaintiff  a  valuable  concession,  viz., 
the  right  to  maintain  a  warehouse  on  its  right 
of  way.  Apparently  no  money  consideration 
passed  for  the  grant  of  this  right.  But  It 
was  the  evident  intention  of  the  company,  as 
disclosed  by  the  contract  In  evidence,  to  stip- 
ulate against  any  increased  risk  on  its  part 
which  might  arise  by  reason  of  the  grant  of 
this  concession;  and  therefore  it  was  pro- 
vided that  the  tenant  should  both  release  and 
indemnify  the  company  against  any  loss  or 
damage  to  buildings,  by  fire  or  otherwise, 
growing  out  of  the  occupancy  of  the  right  of 
way  by  the  plaintiff's  warehouse.  This  con- 
struction seems  to  us  the  only  reasonable  one 
that  can  be  given  the  agreement.  As  con- 
strued by  the  plaintiff,  the  contract  would 
amount  to  no  more  than  the  grant  of  a  priv- 
ilege by  the  railroad  company,  in  return  for 
which  the  plaintiff  agreed  not  to  do  that 
which  the  law  would  not  permit  him  to  do  in 
any  event  Applying  the  well-settled  rule  of 
construction  that,  where  the  language  of  a 
contract  is  ambiguous,  that  meaning  should 
be  given  it  which  will  give  effect  to  its  terms, 
rather  than  that  which  will  render  them  in- 
effective, this  construction  must  be  rejected. 
It  Is  argued  by  counsel  for  the  plaintiff  that 
the  final  clause  of  the  paragraph  of  the  con- 
tract now  under  consideration,  to  wit,  "where 
such  damage,  injury  or  liability  is  caused  or 
Increased  by  reason  of  the  use  of  the  premises 
hereunder,"  is  a  limitation  on  the  agreement 
of  the  tenant  not  to  sue ;  that  the  paragraph 
would  be  complete  without  this  clause;  and 
that  the  effect  of  these  words  was  to  restrict 


the  agreement  of  the  tenant  to  such  cases  of 
loss  or  damage  as  were  caused  by  hia  own 
negligence.  Omitting  this  final  clause,  the 
paragraph  would  read  as  follows: 

"The  tenant  will  save  and  hold  harmleas 
the  company,  its  successors  and  assigns,  from 
all  damage,  injury  or  liability  that  may  arise 
from  the  destruction  or  Injury  of  any  build- 
ing. Improvements  or  personal  property  of 
any  description,  by  fire  or  from  any  other 
cause  whatever,  whether  the  same  should  be 
attributable  to  the  negligence  of  the  em- 
ployees of  said  company  or  not'* 

This  would  be  a  general  agreement  to  In- 
demnify the  company  for  loss  of  his  property, 
anywhere  or  on  any  account,  regardless  of 
whether  the  loss  was  connected  In  any  man- 
ner with  the  transaction  to  which  the  con- 
tract related.  It  is  apparent  on  the  face  of 
the  Instrument  that  this  was  not  intended, 
and  that  the  final  words  of  the  paragraph  are 
words  of  limitation  only  in  the  sense  that 
they  restrict  the  liability  assumed  by  the  tai- 
ant  to  such  loss  and  damage  as  should  arise 
from  the  use  of  the  "premises  hereunder"; 
and  it  can  hardly  be  contended  that  the  words 
'*premlses  hereunder"  do  not  include  equally 
the  right  of  way  of  the  company  and  the 
warehouse  of  the  tenant 

It  is  also  contended  that  the  word  "negli- 
gence," in  the  contract,  unaccompanied  by 
any  qualifying  word,  means  "simple  negli- 
gence"; that  the  plaintiff  did  not  undertake 
under  any  circumstances  to  be  responsible  for 
the  gross  negligence  of  the  defendant;  and 
that  the  Jury  should  have  been  allowed  to 
determine  the  degree  of  negligence  of  which 
the  defendant  was  guilty.  A  complete  r^pily 
to  this  contention  Is  that  the  plaintiff  neither 
alleged  nor  proved  gross  negligence. 

Our  conclusion  is  that  the  proper  construc- 
tion was  given  to  the  contract  by  the  court 
below,  and  that  it  was  not  aror  to  direct  a 
verdict  for  the  defendant 

Judgment  afl^med.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent,  and 
LUMPKIN,  J.,  not  participating. 

(US  Ga.  740) 
GRANT  ▼.  STATS. 
(Supreme  Court  of  Georgia.     May  10,  190SL) 

GAMING— EVIDSNOB—WimiSa  — »  SZAMINATIOH 

BT   JUnOB— CBOSS-EZAMINATIOlf 

— INSTBUCnON. 

1.  On  the  trial  of  a  defendant  indicted  for 
gaming,  where  a  witness  testified  that  he  was 
chief  of  police  of  a  town  in  this  state,  tiiat 
while  on  duty  as  such  he  detected  a  crowd 
gaming  in  a  back  room,  that  when  he  went  into 
the  room  the  defendant  was  one  of  the  party 
and  had  cards  in  his  hand,  that  those  present 
were  much  excited  and  dispersed  quickly,  and 
that  the  defendant  had  been  away  from  the 
town  for  some  time  before  the  trial,  and  where 
the  defendant  admitted  his  presence  at  the 
game,  but  denied  that  he  took  part  in  it,  there 
was  no  error  in  allowing  the  witness  to  testify 
that  some  months  thereafter  he  visited  a  neigh- 
boring city,  where  he  met  the  defendant,  and 
that  the  latter  ran  off  as  soon  as  he  saw  the 
witness.  * 
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2.  The  fact  that  the  witness  had  no  authority 
to  make  an  arrest  at  that  time  and  place,  and 
that  he  may  have  intended  to  do  bo,  would  not 
render  the  evidence  inadmissible.  It  would  be 
for  the  jury  to  determine  whether  the  flight  of 
the  defendant  upon  seeing  the  policeman  who 
had  interrupted  the  game  of  cards  was  due  to 
a  sense  of  guilt  or  to  other  reasons. 

3.  While  on  proper  occasion  the  presiding 
judge  has  a  right  to  interrogate  a  witness  on 
the  stand,  this  should  not  be  done  in  such  a 
way  as  would  have  a  tendency  to  cast  discredit 
upon  the  witness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Witnesses,  {  852.] 

4.  Where  on  cross-examination  a  witness  was 
asked  as  to  whether  he  had  been  previously  con- 
victed of  gaming,  and  answerea  that  he  had 
pleaded  guilty  on  one  occasion,  but  had  not  been 
convicted  at  any  other  time,  it  was  error  for 
the  presiding  judge  to  cross-examine  the  witness 
as  to  whether  he  had  not  been  convicted  twice, 
and,  after  the  witness  had  left  the  stand,  to 
explain  to  the  jury  that  he  had  been  under  the 
impression  that  the  witness  had  been  twice  con- 
victed, but  upon  investigating  the  docket  he 
found  that  the  witness  had  pleaded  guilty  once, 
and  in  another  case  he  had  demanded  an  In- 
dictment by  the  grand  jury,  and  that  was  the 
last  entry  the  judge  saw  on  the  docket  in  refer- 
ence to  that  case. 

5.  Upon  proper  request,  the  court  should  In- 
struct the  jury  in  regard  to  determining  the 
credibility  of  witnesses  and  weighing  evidence; 
but  an  assignment  of  error,  in  a  petition  for 
certiorari,  that  counsel  requested  the  court  in 
writing  to  charge  two  sections  of  the  Penal 
Code,  and  one  section  of  the  Civil  Code,  speci- 
fied by  number  only,  and  that  the  court  charged 
one  of  them  but  refused  the  other  two,  will  not 
require  a  reversal,  where  one  of  the  sections  so 
specified  relates  to  the  subject  of  positive  and 
negative  testimony,  but  is  not  accompanied  by 
any  re<^uest  to  instruct  the  jury  to  consider  the 
credibility  of  witnesses  in  connection  therewith, 
and  where  the  other  section  mentioned  by  num- 
ber contains  language  as  to  "preponderance  of 
evidence''  not  aptly  adjusted,  as  it  stands,  to  a 
criminal  case. 

^Syllabus  by  the  Court) 

Error  from  Superior  Court,  Morgan  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Robert  Grant  was  convicted  of  gaming, 
and  brings  error.    Reversed. 

Williford  &  Middlebrooks,  for  plalntilT  in 
error.  Jos.  B.  Pottle,  Sol.  Gen.,  and  B.  ,W. 
Butler,  for  the  State. 


LUMPKIN,  J.  1,  2.  Robert  Grant  was  in- 
dicted for  gaming,  and  tried  In  the  county 
court  of  Morgan  county.  After  conviction, 
be  carried  the  case  to  the  superior  court  by 
writ  of  certiorari.  Upon  the  bearing  the 
petition  for  certiorari  was  "disallowed  and 
overruled,'*  and  a  new  trial  refused.  Where- 
upon he  excepted. 

On  the  trial  a  witness  was  Introduced,  who 
testlfled  substantially  as  follows:  He  was 
the  chief  of  police  of  the  town  of  Madison, 
and  while  on  duty  surprised  a  party  of  ne- 
groes gambling  in  a  back  room.  They  were 
gathered  around  a  box  on  which  were  money 
and  cards.  He  beard  some  one  say,  "Put 
down,"  "That's  my  bet,"  etc.,  but  did  not 
know  who  made  the  remark,  nor  see  any  one 
handling  the  cards  and  money.     Defendant 


had  cards  In  his  band.  The  witness  struck 
a  match  and  spjoke  to  those  present  They 
were  all  very  much  excited,  and  dispersed  ' 
quickly.  He  did  not  see  the  defendant  take 
up  any  cards  when  he  struck  the  match.  De- 
fendant had  been  away  from  town  for  some 
time  before  the  trial.  The  defendant  did  not 
deny  being  present  at  the  game,  but  claimed 
that  he  was  not  a  participant,  and  introducea 
evidence  for  the  purpose  of  sustaining  this 
defense.  The  witness  above  referred  to  was 
recalled,  and  testified  that  he  was  in  At- 
lanta the  summer  preceding  the  trial  (which 
was  November  9,  1903),  and  saw  the  defend- 
ant and  that  the  latter  ran  off — went  out  of 
a  side  door — as  soon  as  be  saw  the  witness. 
The  witness  was  not  then  acting  as  an  offi- 
cer, but  went  to  Atlanta  on  pleasure,  saw 
the  defendant,  and  thought  he  would  bring 
him  home,  when  the  defendant  ran  away 
from  him.  This  was  objected  to  on  the 
ground  that  the  witness  was  not  an  officer  in 
Atlanta  but  only  a  citizen,  and  that  he  had 
no  authority  to  arrest  the  defendant  unless 
he  was  an  officer  and  had  a  warrant  for  his 
arrest.  The  objection  was  overruled,  and  the 
evidence  admitted. 

"Evidence  of  circumstances  which  are  part 
of  a  person's  behavior  subsequent  to  an 
event  with  which  it  is  alleged  or  suspected 
he  Is  connected  with  or  implicated  in  are 
relevant  if  the  circumstances  are  such  as 
would  be  natural  and  usual,  assuming  the 
connection  or  implication  to  exist."  Und. 
Crlm.  Ev.  {  115.  In  McAdory  v.  State,  62 
Ala.  154,  it  was  said,  that  "any  indications 
of  a  consciousness  of  guilt,  by  a  person  sus- 
pected of  or  charged  with  crime,  or  who  may 
after  such  indications  be  suspected  or  char- 
ged, are  admissible  evidence  against  him." 
In  People  v.  Welsh,  63  Cal.  167,  168,  it  is  said 
that  "the  intention,  like  the  act,  may  be 
proved  by  direct  or  indirect  evidence  of  the 
circumstances  connected  with  the  crime. 
Hence  the  conduct  of  the  party  before  and 
after  the  principal  fact  in  issue  is  admissi- 
ble, not  as  a  part  of  the  res  gestae,  but  as  a 
circumstance  connected  with  the  act  Indi- 
cating the  guilty  Intent"  Of  course,  the  con- 
duct of  the  defendant  may  sometimes  be  a 
part  of  the  res  gestss  of  the  criminal  act  It- 
self; but  where  the  purpose  is  to  show  acts 
from  which  an  Inference  may  be  drawn  of  a 
consciousness  of  guilt,  they  need  not  neces- 
sarily be  at  the  time  of  or  immediately  after 
the  alleged  crime.  People  v.  Stanley,  47  Cal. 
114,  118,  17  Am.  Rep.  401;  Roscoe,  Crim.  Ev. 
§  18.  On  the  subject  of  flight  and  similar 
acts  from  which  an  inference  of  conscious- 
ness of  guilt  may  be  drawn,  see  Hunter  v. 
State,  43  Ga.  483  (3);  Sewell  v.  State,  76 
Ga.  836;  Wynne  v.  State,  56  Ga.  114  (5); 
Wharton's  Crlm.  Bv.  §  750. 

The  acts  sought  to  be  proved  must  not  be  so 
remote  or  apparently  disconnected  with  the 
matter  under  investigation  as  to  create  a 
strong  probability  that  they  are  the  result  of 
other  motives  than  consciousness  of  guilt 
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In  Kennedy  v.  State,  101  Ga.  559,  28  S.  B. 
079,  the  accused  desired  to  prove  that  he  had 
not  availed  himself  of  an  opportunity  to  es- 
cape from  jail  about  a  month  before  his  trial. 
This  was  properly  excluded,  as  being  in  the 
nature  of  a  declaration  by  the  accused  in  his 
own  favor.  The  passing  remark  there  made 
as  to  flight  Immediately  following  upon  the 
commission  of  the  crime  was  not  a  ruling 
that  only  such  flight  could  be  proved.  A 
crime  might  be  committed  and  some  time 
elapse  before  suspicion 'was  aroused  or  atten- 
tion directed  toward  a  particular  person,  or 
a  criminal  might  be  able  to  conceal  his  crime 
for  a  time,  but  his  conduct  when  the  crime 
was  discovered  or  suspicion  aroused  might 
nevertheless  be  admissible.  In  the  present 
case  the  objection  made  was  not  on  account 
of  the  lapse  of  time,  but  on  the  ground  that 
the  police  officer  of  the  town  of  Madison  did 
not  have  authority  to  arrest  the  defendant 
in  Atlanta.  This  objection  was  properly 
overruled.  The  policeman  was  the  person 
whP  detected  the  game  and  the  presence  of 
the  accused  at  it,  and  evidently  intended  to 
have  him  brought  to  trial.  Upon  seeing  him, 
the  defendant  fled.  The  authority  or  want 
of  authority  to  make  an  arrest  at  that  time 
and  place  on  the  part  of  the  officer  did  not 
render  the  evidence  inadmissible.  The  de- 
fendant may  not  have  known  of  this  want 
^f  authority,  or,  if  he  did,  he  may  also  have 
known  that  the  witness  could  have  caused 
his  arrest  by  a  lawful  officer;  and  his  flight 
was  evidence  for  the  consideration  of  the 
Jury.  It  was  subject  to  explanation;  and 
the  weight  to  be  given  it,  or  whether  the  jury 
would  draw  an  inference  of  consciousness  of 
guilt  or  not,  was  a  question  for  them.  State 
V.  Moore,  101  Mo.  316,  317,  14  S.  W.  182. 

3,  4.  Ell  Tory  was  a  witness  for  the  de- 
fendant. On  cross-examination  he  admitted 
that  he  had  pleaded  guilty  to  gambling  on 
one  occasion,  but  stated  that  was  the  only 
time  he  had  ever  been  convicted.  Thereupon 
the  following  colloquy  occurred  between  the 
witness  and  the  court:  By  the  Court:  "You 
say  that  you  have  only  been  convicted  once 
of  gambling?  A.  Yes,  sir.  Q.  Haven't  you 
been  convicted  twice?  A.  No,  sir."  Defend- 
ant's counsel  objected  to  the  court  thus  in- 
terrogating the  witness  before  the  Jury,  as 
having  a  tendency  to  discredit  his  testimony. 
After  the  witness  left  the  stand,  the  court 
said  to  the  jury:  "Gentlemen  of  the  jiiry, 
when  I  asked  the  witness  if  he  had  not  been 
convicted  twice,  I  was  under  the  Impression 
that  he  had;  but  upon  Investigating  the 
docket  I  flnd  that  he  pleaded  guilty  once,  and 
in  another  case  he  demanded  Indictment  by 
the  grand  Jury.  That  is  the  last  entry  I  see 
on  the  docket  In  reference  to  that  case. 
When  I  sentenced  him  I  put  a  fine  on  him, 
because  I  thought  he  had  been  convicted 
twice."  In  the  use  of  a  sound  discretion  a 
presiding  Judge  may  ask  questions  of  a  wit- 


\  ness  on  the  stand.  But  he  should  not  do  so 
in  such  a  way  as  would  have  a  tendency  to 
discredit  the  witness,  nor  should  he  make 
remarks  which  would  amount  to  an  expres- 
sion of  opinion  on  the  evidence.  Gordon  v. 
Irvine,  105  Ga.  145,  31  S.  E.  151;  Morrison 
T.  Dickey,  119  Ga.  698,  46  S.  B.  863;  Potter 
V.  State,  117  Ga.  693,  45  S.  B.  37;  Hnbbard 
V.  State,  108  Ga.  786,  33  S.  B.  814;  Harris 
V.  State,  61  Ga.  359. 

The  county  Judge  in  the  present  case  indi- 
cated by  his  answer  to  tlie  writ  of  certiorari 
that  he  thought  the  questions  which  he  put 
to  the  witness  and  the  statement  which  he 
made  to  the  Jury  were  not  calculated  to  af- 
fect the  credit  to  be  given  the  witness  or  in- 
jure the  defendant  In  this  view,  however, 
we  cannot  concur  with  him.  The  form  of 
the  questions  themselves  partook  somewhat 
of  the  nature  of  a  cross-examination.  The 
subsequent  statement  of  the  judge  brought  be- 
fore the  Jury  the  fact  that  the  witness  had 
on  another  occasion  been  charged  with  th4 
offense  of  gambling  and  had  demanded  an  in- 
dictment of  the  grand  jury.  There  was  no 
lawful  evidence  of  this,  and  it  may  have  had 
the  eff^  upon  the  minds  of  the  Jury  of  in- 
ducing a  belief  that  the  witness  was  a  pro- 
fessional or  habitual  gambler,  or,  at  least, 
one  who  on  more  occasions  than  one  had 
been  charged  with  the  offense  of  gaming  If 
evidence  as  to  a  former  charge  was  admis- 
sible at  all,  it  was  error  for  the  presiding 
Judge  to  tell  the  Jury  what  he  found  by  an 
examination  of  the  docket  Where  the  cred- 
it of  a  witness  was  under  consideration,  we 
think  what  transpired  was  harmful  error. 

5.  One  allegation  of  error  in  the  petition 
for  certiorari  reads  as  follows:  '*Upon  the 
conclusion  of  the  testimony,  and  before  the 
charge  to  the  Jury,  defendant  requested  the 
court  in  writing  to  charge  the  Jury  sections 
984  and  985  of  the  Penal  Code  of  1895  and 
section  5146  of  the  Civil  Code  of  Georgia  of 
1895.  The  court  charged  section  984,  but  re- 
fused the  other  two,  which  failure  defendant 
says  was  error."  Upon  request  duly  made, 
the*  presiding  Judge  should  instruct  the  jury 
as  to  the  weighing  of  testimony  and  the  cred- 
ibility of  witnesses.  But  it  is  at  least  doubt- 
ful whether  this  assignment  of  error  would 
authorize  a  reversal.  The  sections  of  the 
Code  were  merely  mentioned  by  number. 
Section  985  is  in  regard  to  positive  and  nega- 
tive testimony.  Where  the  rule  embodied  in 
it  is  a  proper  one  to  be  given  under  the  evi- 
dence, the  judge  should  also,  in  connection 
with  it,  give  an  Instruction  that  the  Jury,  in 
weighing  the  testimony  of  such  witnessef^ 
should  consider  and  pass  upon  the  question  of 
their  credibility.  Humphries  v.  State,  100 
Ga.  260,  263,  28  S.  B.  25;  Southern  Railway 
Co.  V.  O'Bryan,  115  Ga.  659,  42  S.  R  42; 
Cowart  V.  State,  120  Ga.  510,  48  S.  B.  198. 

Judgment  reversed.  All  the  .Tustlcea  con- 
cur, except  CANDLBR,  J.,  absent 
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(12?  Ga.  m) 

ROWLAND  T.  GREGG  &  SON. 

(Supreme  Court  of  Georgia.     Maj  XI,  1908.) 

BXBCxrriON— cumc  of  thibd  PSBsair. 

1.  Where  property  has  been  levied  on,  and  a 
claim  interposed,  the  claimant  cannot,  for  the 
purpose  of  protecting  the  proiierty,  show  para- 
mount title  in  a  third  person. 

2.  A  person  who  may  have  title  to  property 
or  an  interest  therein,  when  a  levy  la  made  up- 
on it,  must  interpose  a  claim  in  his  own  name, 
and  cannot  defeat  the  levy  by  authorizing  or 
directing  an  agent  to  file  a  claim  as  the  owner. 

3.  That  factors  who  have  made  advances  may 
file  a  claim  where  the  property  held  by  or  con- 
signed to  them  has  been  levied  on  under  a  fi. 
fa.  does  not  authorize  an  agent  having  no  in- 
terest in  the  property  to  interpose  in  nis  own 
name  a  claim  thereto  for  the  protection  of  his 
principal,  where  it  has  been  levfed  on  as  the 
property  of  a  third  person. 

(Syllabus  by  the  Oourt) 

• 

Error  from  City  Court  of  Atbenb.  Howell 
CJobb,  Judge. 

Action  by  C.  A.  Rowland  against  Bartlett, 
Kuhn  &  (3o.  Judgment  for  plaintiiT.  On 
levy  of  execution  Gregg  &  Son  Introduce  a 
claim.  Judgment  for  claimant,  and  plaintiff 
brings  error.    Reversed. 

An  attachment  in  favor  of  Rowland,  trad- 
ing as  Rowland  &  Co.,  against  Bartlett,  Kuhn 
&  Co.,  was  levied  on  a  lot  of  com  in  a  car 
standing  upon  a  side  track  of  the  Georgia 
Railroad  in  the  city  of  Athens.  Gregg  & 
Son  interposed  a  claim.  On  the  trial  the 
plaintiiT  Introduced  certain  evidence  and  clos- 
ed. It  does  not  appear  to  have  been  contend- 
ed that  he  did  not  make  out  ,a  prima  facie 
case.  The  claimant  then  assumed  the  bur- 
den of  proof.  The  court  admitted  certain 
evidence  over  objection  of  plaintiJDT,  and  at 
the  close  of  the  evidence  declined  to  direct 
a  verdict  in  favor  of  the  plaintiff,  and  of  his 
own  motion  directed  one  in  favor  of  the 
claimanta  Plaintiff  excepted.  Taken  togeth- 
er, the  evidence  showed  that  Bartlett,  Kuhn 
&  Co.  had  shipped  the  corn  from  a  point 
in  Indiana  to  Athens,  Ga.  The  bill  of  lad- 
ing showed  that  it  was  shipped  to  their  order 
"notify  J.  T.  Brown."  They  then  drew  a 
draft  on  Brown  for  the  price  of  the  corn, 
and  indorsed  the  bill  of  lading  in  blank,  and 
the  draft  with  the  bill  of  lading  attached  was 
•*purchased"  by  the  First  National  Bank  of 
Terre  Haute,  lod.  On  arrival  of  the  car  at 
Athens,  Brown  inspected  it,  and  refused  to 
accept  it.  Some  negotiations  followed  be- 
tween Bartlett,  Kuhn  &  Co.  and  an  agent 
representing  them  and  the  broker  who  had 
sold  the  corn  for  them  to  Brown.  In  the 
meantime  the  draft  with  the  bill  of  lading 
attached  had  been  forwarded  by  the  Indiana 
bank  to  the  bank  at  Athens.  But  Brown  did 
not  pay  it  One  of  the  contentions  of  the 
plaintiff  in  attachment  was.  that,  whether 
the  Indiana  bank  might  have  maintained  a 
claim  in  its  own  name  or  not,  the  claim  by 
Gregg  &  Son  was  not  sustainable.  On  the 
subject  of  their  authority  to  interpose  the 
claim  the  cashier  of  the  Indiana  bank  tes- 


tified as  follows:  "After  J.  T.  Brown,  con- 
signee, refused  payment  of  draft,  my  under- 
standing is  that  the  title  to  this  car  of  corn 
became  vested  tn*  this  bank  as  holder  of  the 
draft  with  bill  of  lading  attached.  We  di- 
rected Joseph  Gregg  &  Son  to  honor  draft 
and  take  possession  of  the  car  of  com  and 
sell  for  our  account.  After  our  purchase  of 
the  draft  with  bill  of  lading  attached,  Bart- 
lett, Kuhn  &  Co.  never  acquired  any  title 
to  the  car.  We  did  not  go  into^  the  market 
and  sell  this  car  of  com,  but  directed  Gregg 
&  Son  to  sell  It  on  our  account  This  draft 
was  taken  up  by  Gregg  &  Son  at  our  request. 
We  furnished  the  money  for  that  purpose, 
and  they  sold  on  our  account,  as  heretofore 
stated.  No  one  took  up  the  draft  for  this 
car  of  com  other  than  this  bank  itself, 
through  Gregg  &  Son,  who  took  It  up  for  us. 
with  funds  furnished  by  us,  and  sold  the 
same  for  our  account"  One  of  the  firm  of 
Gregg  &  Son  testified  on  this  subject  as  fol- 
lows: "Our  firm  were  requested  to  pay  to 
the  National  Bank  of  Athens  a  certain 
draft  drawn  by  Bartlett,  Kuhn  ft  Co.  on 
J.  T.  Brown,  Athois,  Georgia,  with  bill  of 
lading  attached,  for  the  car  of  com  tn 
dispute  We  were  directed  to  sell  this  com 
to  the  best  advantage  for  account  of  the 
First  National  Bank  of  Terre  Haute,  Indiana, 
to  whom  the  car  belonged.  As  we  feared 
there  would  be  trouble  about  the  car  of  com, 
we  refused  to  pay  the  draft  nnless  the  First 
National  Bank  of  Terre  Haute,  Indiana, 
would  put  VLB  in  possession  of  funds  to  do  so. 
and  on  June  15,  1904,  the  Fourth  National 
Bank  of  Atlanta  received  telegram  from  the 
First  National  Bank  of  Terre  Haute  to  cash 
our  draft  for  I563.S4,  which  was  done  by 
the  Fourth  National  Bank."  They  (the  claim- 
ants) paid  the  draft  by  mall  on  June  15, 
1904,  sending  to  Athens  their  certified  check 
on  the  Fourth  National  Bank  of  Atlanta  for 
the  amount  stated,  and  received  by  return 
mall  from  the  Athens  Bank  the  draft  marked 
**PaId,"  with  the  bill  of  lading  attached  there- 
to.  *'Soon  after  we  paid  this  draft  In  Athens 
at  the  instance  of  the  First  National  Bank 
of  Terre  Haute,  Indiana,  we  learned  that 
the  property  had  been  attached  by  Rowland 
&'  Co.  on  an  alleged  claim  against  Bartlett, 
Kuhn  &  Co.  We  were  requested  by  the 
First  National  Bank  of  Terre  Haute  to  re- 
plevy this  car  of  corn  as  owners,  as  we  had 
paid  the  draft  drawn  on  J.  T.  Brown  &  Co. 
The  bank  indemnified  them  In  the  matter 
of  getting  a  security  in  the  claim  bond,  which 
they  Interposed,  and  also  from  liability  on 
account  of  their  signing  the  bond  as  prin- 
cipal. After  thus  obtaining  possession  of  the 
com,  Gregg  &  Son  sold  it  and  sent  retums 
to  the  bank,  deducting  the  cost  of  the  bond 
and  attorney's  fees,  which  they  were  au- 
thorized by  the  bank  to  pay.  They  also  de- 
ducted commissions  for  making  the  sale." 

McWhorter,  Strickland  &  Green,  for  plain- 
tiff in  error.  T.  J.  Mell  and  Hamilton  Doug- 
las, for  defendant  in  error. 
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LUMPKIN,  J.  (after  stating  the  above 
facts).  A  claim  is  a  statutory  proceeding, 
which  is  authorized  to  be  interposed  where 
a  levy  has  been  made  on  property;  but  the 
statute  contemplates  that  this  shall  be  done 
by  some  person  who  claims  the  property 
and  "shall  make  oath"  thereto.  Civ.  Code 
1895,  S  4611.  On  the  trial  of  a  claim,  after 
the  plaintiff  has  made  out  a  prima  facie 
case,  in  order  to  successfully  overcome  it 
the  claimants  must  show  title  in  themselves, 
or  such  an  interest  as  would  be  superior  to 
the  right  of  the  plaintiff  in  fl.  fa.  to  proceed 
with  the  execution  or  attachment.  They 
cannot  sustain  a  claim  in  favor  of  them- 
selves by  showing  title  in  a  third  person. 
Robinson  v.  Schly  &  Cooper,  6  6a.  516,  529; 
Moody  V.  Travis,  76  Ga.  833;  Beers  v.  Daw- 
son, 8  Ga.  556;  Stirks  v.  Johnson  &  Harris, 
99  Ga.  298,  25  S.  E.  648;  Thompson  &  Son 
V.  Waterman  &  Co.,  100  Ga.  586,  28  S.  E. 
286;  Parker  &  Co.  v.  Mathews,  106  Ga.  49, 
31  S.  E.  784;  Burt  v.  Rubley,  113  Ga.  1144. 
39  S.  E.  409.  According  to  the  evidence  of 
the  claimants  there  was  an  equitable  as- 
signment to  the  Indiana  bank.  Haas  v. 
Old  National  Bank,  91  Ga.  307,  18  S.  E.  188. 
The  claim,  however,  was  not  interposed  by 
the  bank,  but  by  Gregg  &  Son.  What  titie 
or  interest  had  they  in  the  property,  or  what 
right  to  file  a  claim  to  it?  The  mere  direc- 
tion by  an  owner  of  property  to  another 
that  the  latter  should  file  a  claim  in  his  own 
name  would  not  make  such  proceeding  law- 
ful. If  a  person  has  a  legal  right,  it  does 
not  follow  that  he  may  delegate  to  another 
the  power  to  litigate  in  the  name  of  such 
other  in  respect  to  it.  Generally,  an  agent 
has  no  authority  to  enforce  In  his  own  name 
the  rights  of  his  principal.  To  this  rule 
there  are  certain  exceptions.  But  for  an 
agent  to  be  merely  Instructed  by  his  princi- 
pal to  institute  litigation  in  his  own  name  is 
not  one  of  them.  Civ.  Code  1895,  S  3037. 
It  is  urged  that  the  claimants  were  factors, 
and  as  such  were  entitied  to  file  this  claim. 
There  is  nothing  in  the  evidence  that  shows 
that  they  were  factors,  rather  than  mere 
agents.  Nor  does  it  appear  that  they  had 
made  any  advances,  or  acquired  any  Hen. 
The  property  was  in  the  physical  possession 
of  the  railroad  company  at  Athens.  They 
declined  to  advance  any  money,  and  the  bill 
of  lading  was  taken  up  with  the  money  of 
the  bank.  The  testimony  was  that  they 
sent  a  check  to  Athens  on  June  15th,  and 
received  a  bill  of  lading  by  return  mail. 
The  levy  was.  made  on  June  16th.  So  that 
it  is  uncertain  whether  they  had  received 
the  bill  of  lading  prior  to  the  levy.  But 
whether  they  had  or  not,  they  had  no  inter- 
est in  the  property  which  would  sustain  a 
claim  interposed  in  their  own  names.  In 
cases  where  factors  or  others  than  the  own- 
er of  property  have  been  allowed  to  inter- 


pose a  claim  to  a  levy  it  has  been  because 
such  claimants  had  title  or  a  lien  or  interest 
of  some  character  which  they  were  author- 
ized to  protect 

The  claimants  relied  upon  the  case  of 
Wade  &  Co.  v.  Hamilton,  30  Ga.  450.  The 
second  headnote  of  that  case  is  as  follows: 
"The  interest  which  will  support  a  claim 
under  our  statute  is  any  interest  which  ren- 
ders the  property  not  subject  to  the  levying 
fl.  fa.  or  attachment,  or  which  is  inconsist- 
ent with  the  plaintifTs  right  to  proceed  in 
selling  the  property."  In  that  case  it  ap- 
peared that  the  owner  of  cotton  obtained 
an  advance  from  a  firm,  and  delivered  the 
cotton  to  a  common  carrier  consigned  to 
them.  It  was  held  that  this  gave  to  the 
factors  such  an  interest  as  would  support  a 
claim  when  the  cotton  was  levied  on  under 
a  fi.  fa.  against  the  consignor.  Stephens, 
J.,  who  delivered  the  opinion,  said:  "Their 
lien  gave  them  such  an  interest  as  entitied 
them  to  payment  of  their  debt  in  preference 
to  the  plaintiffs  in  attachment,  and  we 
think  that  was  interest  enough  to  support  a 
claim  under  the  statute.  The  very  question 
to  be  tried  in  a  claim  case  is  whether  or  not 
the  claimant  has  such  an  Interest  in  the 
property  as  renders  it  not  subject  to  the  at- 
tachment or  fi.  fa.*'  In  each  of  the  cases 
where  a  claim  has  been  sustained  there  was 
some  interest  on  which  to  base  It  In  the 
present  case,  at  the  time  of  the  Interposi- 
tion of  the  claim,  no  interest  in  the  claimant 
appears  to  have  existed.  See  Elliott  ▼.  Cox, 
48  Ga.  39;  Hardeman  &  Sparks  v.  De 
Vaughn,  49  Ga.  599;  Burrus  &  Williams  v. 
Kyle  &  Co.,  56  Ga.  24;  Hurley  &  Smith  v. 
I^ps,  69  Ga.  611;  Durdin  v.  Hill,  75  Ga. 
228,  58  Am.  Rep.  467;  WUlingham  y.  Rush- 
ing, 105  Ga.  72,  74,  81  S.  B.  130.  That  one 
who  claims  property  may  interpose  such 
claim  by  himself  or  his  agent  or  attorney 
(Civil  Code  1895,  S  4611)  does  not  mean  that 
the  agent  or  attorney  may  interpose  the 
claim  in  his  own  name.  Section  3038  of  the 
Civil  Code  of  1895,  touching  the  right  of  an 
agent  to  protect  his  possession,  has  no  rele- 
vancy to  the  facts  of  the  present  case.  The 
construction  which  should  be  placed  upon 
it  has  been  discussed  in  Mitchell  v.  Georgia 
A  Alabama  Railway,  111  Ga.  760,  86  S.  E. 
971,  51  L.  R.  A.  622.  The  case  of  Groover, 
Stubbs  &  Co.  V.  Warfield  A  Wayne,  50  Ga. 
644,  holds  that  "cotton  factors  can,  in  their 
own  names,  recover  all  the  damages  result- 
ing from  a  breach  of  contract  by  the  bxtyet 
of  cotton  trora  them,  although  they  may  be 
bound  to  pay  the  same,  when  recovered,  to 
their  consignors.*'  This  does  not  affect  the 
question  of  the  right  to  interpose  a  claim 
under  the  facts  disclosed  by  the  evidence 
here. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  CANDLER,  J^  absent 
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KELSBT  y.  JACKSON  et  al. 
(Supreme  Court  of  (Georgia.     May  15,  1909.) 

aSLIGIOUS    COBPOBATIONS  —  ACTIONS     BT    AND 

AGAINST— TRUST   PEOPEBTY— SUB - 

JECTION    TO    DEBTS. 

1.  In  order  for  a  church  to  sue  or  be  sued 
as  an  entity,  it  must  have  been  incorporated, 
or  else  certificates  of  the  appointment  of  trus- 
tees mus^t  have  been  filed  as  provided  by  Civ. 
Code  1895,  §  2355. 

2.  If  trustees  hold  title  to  property  for  a 
church  which  has  not  been  incorporated,  and 
where  no  certificate  has  been  filed  as  provided 
by  the  Code  section  just  cited,  nevertheless  the 
trust  property  may  be  subjected  by  proper  pro- 
ceeding to  a  debt  for  which  it  is  liable. 

3.  In  such  a  proceeding  the  trustees  are  the 
only  necessary  parties    defendant. 

4.  Trust  property  of  an  unincorporated  church 
in  the  hands  of  trustees  can  be  subjected  for  a 
debt  duly  incurred  to  the  pastor  for  salary  and 
rent  of  parsonage,  and.  In  the  absence  of  other 

Eroperty,    the   church   edifice   and   site    in    the 
ands  of  trustees  can  be  subjected  for  such  a 
debt. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  La  Grange;  P. 
M.  Longley,  Judge. 

Action  by  J.  Kelsey  against  John  Jack- 
son and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

Kelsey  brought  suit  in  the  city  court  of 
La  Grange  against  Jackson  and  others  as 
deacons  and  trustees  of  the  First  Baptist 
Church,  Colored,  of  La  Grange.  He  al- 
leged that  they  were  the  trustees  of  the 
church,  and  that  the  title  to  the  church 
property  was  in  them,  and  they  held  and 
controlled  it  for  the  benefit  of  said  church. 
Certain  real  estate  was  described,  and  it 
was  alleged  that  there  was  no  other  trust 
property.  He  further  alleged  that  the 
church  was  indebted  to  him  for  a  stated 
amount  for  salary  as  pastor,  and  also  a  cer- 
tain amount  for  the  rent  of  a  parsonage  for 
him  to  occupy;  that  these  debts  were  regu- 
larly created  by  the  conference,  tfcie  proper 
authority  xmder  the  laws  of  the  church  to 
make  such  a  contract,  create  the  debt,  and 
bind  the  property;  that  this  was  an  iAdebt- 
edness  of  the  trust  estate,  and  for  which  it 
was  liable;  and  it  was  sought  to  obtain  a 
judgment  subjecting  it  to  the  payment  of 
the  claim.  It  was  not  alleged  that  the 
church  was  incorporated,  or  that  any  certifi- 
cate or  certificates  had  been  filed  as  provid- 
ed in  section  2355  of  the  Civil  Code  of  1895. 
On  demurrer  the  presiding  judge  dismissed 
the  petition  because  it  did  not  appear  that 
the  church  had  been  incorporated,  or  the 
names  of  the  trustees  entered  of  record,  or 
the  name,  style,  and  objects  of  the  associa- 
tion recorded,  as  required  by  the  statute; 
and  also  on  the  ground  that  the  plaintiff  is 
seeking  a  special  judgment  against  the  trust 
estate  for  services  rendered  the  cestuis  que 
trust. 

Harwell  &  Lovejoy,  for  plaintiff  in  error. 
D.  J.  Gaffney  and  F.  P.  Longley,  for  defend- 
ants in  error. 


LUMPKIN,  J.  (after  stating  the  facts).  1- 
3.  An  action  cannot  be  brought  by  or  against 
an  unincorporated  church  as  an  entity. 
Thurmond  v.  Cedar  Springs  Baptist  Church, 
110  Ga.  816,  36  S.  E.  221;  Mutual  Life  Ins. 
Co.  V.  Inman  Park  Presbyterian  Church,  111 
Ga.  677,  36  S.  B.  880;  Wilkins  v.  The  War- 
dens, etc.,  of  St  Mark's  Church,  52  Ga.  351. 
Incorporation  which  will  authorize  suit  to  be 
brought  by  or  against  a  church  may  be  had 
under  section  2351  of  the  Civil  Code,  or  by 
filing  a   certificate   as   provided   in   section 

2355  of  the  Civil  Ck>de.    See,  also,  sections 

2356  and  2357.  Where  it  does  not  appear 
that  a  church  has  been  incorporated,  or  that 
a  certificate  has  been  filed,  but  it  is  alleged 
that  the  title  to  the  trust  property  is  in  cer- 
tain trustees,  a  proceeding  to  subject  the 
trust  property  to  a  debt  for  which  It  is  lia- 
ble can  be  brought  under  section  3202  of  the 
Civil  Code  of  1895,  and  to  such  action  the 
trustees  are  the  only  necessary  parties.  Jo- 
sey  et  al.,  Trustees,  y.  Union  Loan  &  Trust 
Co.,  106  Ga.  608,  611,  32  S.  R  628. 

4.  A  church  Is  not  a  commercial  organiza- 
tion which  holds  property  by  itself,  or 
through  trustees,  for  purposes  of  gain  and 
profit.  The  advancement  of  religion  is  of 
the  essence  of  the  trust  The  pastor  is  a 
factor  in  such  promotion.  A  church  is 
bound  to  pay  the  salary  of  the  pastor.  And 
as  he  must  be  housed,  where  the  contract 
under  which  he  is  employed  includes  both 
the  payment  of  a  salary  and  the  rent  of  a 
parsonage  for  his  occupancy,  the  entire  debt 
stands  on  the  same  basis  of  equity  and  jus- 
tice. If  the  divine  law  does  not  prompt  the 
members  to  pay  such  a  debt,  human  law  will 
enforce  it  Lyons  et  al.  v.  The  Planters*  Loan 
&  Savings  Bank,  86  Ga.  485,  12  S.  E.  882, 
12  L.  R.  A.  155.  In  the  absence  of  other 
property,  the  church  edifice  and  site  in  the 
hands  of  trustees  can  be  subjected  for  the 
payment  of  such  a  debt  Civ.  Ck>de  1895,  S 
2861. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


(128  Qa.  14) 
RAG  AN  V.  STANDARD  SCALE}  CO. 

(Supreme  Court  of  Georgia.     May  12,  1905.) 

OITT   OOUBP— JXJBISDICTIOH— MOBTGAGB  FI.   FA. 
—LBVT— CLAIM    OF  THIRD   PABTT. 

1.  A  city  court  has  no  jurisdiction  to  ^rant 
affirmative  equitable  relief ;  nor  can  such  juris- 
diction be  conferred  upon  It  by  consent  of  par- 
ties. 

2.  Where,  in  a  claim  case  pending  in  a  city 
court,  the  claimant  made  an  amendment  to  its 
claim,  seeking  affirmative  equitable  relief,  and 
the  judge  of  the  city  court  molded  his  judgment 
accordingly,  this  court,  upon  ascertaining  the 
fact,  will  reverse  the  judgment  so  rendered. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  R.  J.  Ragan  against  Lester  Cor- 
ley.    Judgment  for  plaintiff  on  levy  of  ezecu* 
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tion,  and  the  Standard  Scale  Company  Inter- 
posed a  claim.  Judgment  for  claimant,  and 
plaintiff  brings  error.  Reversed  with  direc^ 
tiona. 

A  mortgage  fl.  fa.  in  favor  of  R.  J.  Ragan 
V.  Lester  CJorley  was  levied  on  certain  per- 
sonal property,  and  a  claim  was  interposed 
thereto  by  the  Standard  Scale  Company. 
The  claim  was  retorned  to  the  city  court  of 
Floyd  county.  The  claimant  filed  an  equi- 
table amendment  to  his  claim,  alleging  in 
brief  as  follows:  On  May  26,  1902,  Corley 
executed  and  delivered  to  the  Exchange  Bank 
of  Rome  three  notes  for  the  principal  sum  of 
$80  each,  and  to  secure  them  executed  a  mort- 
gage to  the  bank  covering  the  property  levied 
on.  It  was  duly  recorded.  Afterward  Corley 
executed  and  delivered  to  Ragan  a  mortgage 
covering  the  same  property,  along  with  other 
proi)erty.  This  was  dated  October  7,  1902, 
and  was  duly  recorded.  The  note  and  mort- 
gage given  to  the  bank  were  in  part  for  the 
purpose  of  raising  $165,  with  which  to  pay 
the  Battle  Machinery  Company  for  the  prop- 
erty in  dispute,  for  which  balance  of  pur- 
chase money  the  machinery  company  held 
notes  reserving  title.  During  the  month  of 
November,  1902,  the  scale  company  bought 
the  property  claimed  from  Corley  for  $200. 
Out  of  the  purchase  price  It  paid  the  bank 
$160,  being  balance  due  him  on  the  note  and 
mortgage  held  by  it  Upon  receipt  of  this 
sum  the  bank  canceled  its  mortgage,  and  sur- 
rendered it  to  Corley.  He  is  insolvent,  has 
left  the  state,  and  his  whereabouts  are  un- 
known to  the  claimant  The  prayer  was  as 
follows:  "Wherefore,  the  premises  consid- 
ered, said  Standard  Scale  Co.  prays  that  it 
be  subrogated  to  the  rights  of  said  t»ank  as 
against  said  property ;  that  said  R.  J.  Ragan 
be  required  to  pay  the  said  Standard  Scale 
Co.  the  sum  of  $160,  with  8  per  cent  per  an- 
num interest  thereon  from  November  6,  1902 ; 
that  upon  failure  to  pay  said  amount,  with 
interest,  that  said  property  be  found  not  sub- 
ject to  the  lien  of  tbe  said  mortgage  held  by 
said  Ragan;  that  said  Standard  Scale  Co. 
have  such  other  and  further  relief  as  to  the 
court  may  seem  just  and  equitable."  The 
case  was  submitted  to  the  judge  of  the  city 
court  without  a  jury,  upon  an  agreed  state- 
ment of  facts.  He  rendered  the  following 
judgment:  **This  case  having  been  submit- 
ted to  the  court  upon  an  agreed  statement  of 
facts,  after  hearing  argument  of  counsel  it  is 
considered,  ordered,  and  adjudged  by  the 
court  that  the  property  levied  upon  and 
claimed  in  said  cause  be,  and  the  same  is 
hereby,  found  not  subject  to  the  lien  of  plain- 
tiff's fi.  fa.  unless  plaintiff  in  fl.  fa  pay  over 
to  claimant  within  thirty  days  from  the  date 
thereof  the  sum  of  $160,  with  8  per  cent  in- 
terest thereon  from  November  6, 1902.  Should 
plaintiff  pay  said  sum  within  said  time,  then 
said  property  shall  become  subject  to  the 
lien  of  plaintiff's  fl.  fa."  To  this  judgment 
the  plaintiff  in  fl.  fa.  excepted. 


C.  E.  DaviJB  and  McHenry  A  Maddoz,  for 
plaintiff  in  error.  Dean  &  Dean,  for  defend- 
ant in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
The  claimant  in  this  case  made  an  amend- 
ment to  its  claim  in  which  it  sought  aflirma- 
tlve  equitable  relief.  The  judge  of  the  city 
court  by  his  judgment  sought  to  grant  it 
A.  city  court  in  this  state  is  wittiout  juris- 
diction to  grant  such  relief.  English  &  Co. 
V.  Thorn,  96  Ga.  557,  23  S.  B.  843 ;  Fowler  v. 
Preferred  Accident  Insurance  Co.,  100  Ga. 
830,  334,  28  S.  B.  398;  Moore,  Marsh  &  Co. 
T.  Medlock,  101  Ga.  100,  28  a  E.  836 ;  Hecht 
y.  Snook  &  Aiistin  Furniture  Co.,  114  Ga.  921, 
41  S.  E.  74.  In  the  present  case  the  parties 
appear  to  have  proceeded  before  the  judge  of 
the  city  court  by  agreement  '^Consent  of 
parties,  however,  cannot  give  a  court  juris- 
diction of  a  subject-matter  when  it  lias  none 
by  law ;  and  when  this  court  discovers  from 
the  record  that  a  judgment  has  been  rendered 
by  a  court  having  no  jurisdiction  of  the  sub- 
ject-matter, and  the  case  is  brought  here  for 
review  upon  writ  of  error,  this  court  will  of 
its  own  motion  reverse  the  judgment  If  the 
judge  has  refused  to  entertain  the  motion, 
and  that  ruling  has  been  excepted  to  and 
brought  here  for  review,  this  court  will,  on 
motion  or  ex  mero  motu,  dismiss  the  writ  of 
error."  Smith  v.  Ferrario,  105  Qa.  51,  53, 
54,  31  S.  B.  38.  The  subrogation  sought  to 
be  asserted  was  not  of  a  purely  legal  char- 
acter, such  as  may  arise  in  favor  of  a  surety 
who  pays  off,  In  whole  or  in  part  a  judg- 
ment or  execution  against  his  ixincipal,  and 
has  the  fact  of  such  payment  duly  entered. 
Civ.  Oode  1895,  §  2986.  The  claimant  de- 
sired to  revive  a  canceled  mortgage,  to  as- 
sert equitable  rights,  and  obtain  equitable  re- 
lief; and  the  judge  of  the  dty  court  en- 
deavored to  mold  his  judgment  accordingly. 
The  amendment  should  have  been  stricken, 
and  the  Judgment  is  reversed,  with  direction 
that  this  be  done. 

Judgment  reversed  with  dlrectioQ.  All  the 
Justices  concur,  except  CANDLER,  J^  ab- 
sent 


(US  Oa.  760) 
VISAGE  V.  BOWERS. 
(Snpreme  Court  of  Georgia.     May  10,  1905.) 

LANDLOBD.AND    TENANT— POSSESSOKT    WAB- 
BANT--BEMOVAL   OF   CHOP— EVIDENCE. 

1.  Where  a  landlord  seeks  to  obtain  a  pos- 
sessory warrant  against  his  cropper  under  Civ. 
Code  1895,  §  8130,  alleging  that  the  cropper  is 
attempting  to  exclude  nim  from  pcxssession  of 
the  crop,  and  fails  to  pay  for  supplies  and  ad- 
vances made  to  him,  it  is  not  necessary  to  al- 
lege or  prove  the  existence  of  any  one  of  the 

§  rounds  for  obtaining  a  possessory  warrant  on- 
er Civ.  Code  1895,  f  4799. 

2.  The  evidence  disclosing  that  the  crops  in- 
volved in  the  controversy  bad  been  by  the  par- 
ties divided  into  two  parts  (one-half  for  each) 
and  placed  in  separate  houses  on  the  hcnd,  al- 
though the  plaintiff  testified  that  they  were  to 
be  l^cpt  there,  and  not  removed  from  the  prem- 
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iaea  antil  final  settlement,  yet,  where  it  did  not 
appear  that  the  cropper  was  seeking  to  remove 
thenx.  or  had  done  any  of  the  acts  set  out  in 
Civ.  Code  1885,  §  3130,  as  eround  for  a  pro- 
ceeding by  the  landlord,  a  judgment  in  favor  of 
the  plaintiff  was  not  sustained  by  the  eyidence. 
(Syllabus  by  the  Gotlrt) 

Error  from  Superior  Court,  Crawford 
County;   W.  H.  Felton,  Jr.,  Judge. 

Action  by  John  H.  Bowers  against  W.  H. 
Visage.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

John  H.  Bowers  made  affidavit  before  a 
Justice  of  the  peace  for  the  purpose  of  ob- 
taining a  possessory  warrant  against  W.  H. 
Visage  as  a  cropper,  under  section  3130  of 
the  OiYil  Code  of  1895;  alleging  that  certain 
com,  fodder,  and  hay  were  the  products  of 
his  farm  cultivated  by  Visage  as  a  cropper 
for  the  year  1903,  and  that  the  defendant 
was  seeking  to  take  possession  thereof,  and 
attempting  to  exclude  the  landlord  from  the 
possession  of  such  crops,  though  having  fail- 
ed to  pay  for  supplies  and  advances  made 
by  plaintiff  to  raise  the  crop.  A  warrant 
was  issued,  the  defendant  arrested,  and  the 
property  seized.  On  the  hearing  the  evi- 
dence for  the  plaintiff  tended  to  show  that 
there  had  been  no  final  division  of  the  crops, 
but  that  the  corn,  fodder,  and  hay  had  been 
divided  and  placed  in  separate  houses  on  the 
plaintifiTs  property,  called  the  houses  of 
plaintiff  and  defendant,  but  belonging  to  the 
former,  with  the  understanding  tliat  the 
game  should  be  kept  there  until  a  final  set- 
tlement, and  that  the  defendant  could  not 
m;>ve  the  products  off  the  premises  until 
the  supplies  were  paid  for  in  full;  the  sum 
of  $25  being  due  the  plaintiff.  The  evidence 
for  the  defendant  tended  to  show  that  there 
had  been  a  complete  division  between  him 
and  his  landlord.  Counsel  for  defendant 
moved  to  dismiss  the  warrant  on  the  ground 
"that  It  was  not  [the]  proper  course  to  pur- 
sue, and  the  affidavit  was  not  definite."  yhe 
motion  was  overruled,  and  the  magistrate 
awarded  the  property  to  the  plaintiff  upon 
giving  bond.  The  defendant  sued  out  a  writ 
of  certiorari,  and  to  an  adverse  decision  of 
the  superior  court  filed  a  bill  of  exceptions. 

R.  H.  Culberson  and  Wallace  &  Smith, 
for  plaintiff  in  error.  A.  J.  Danielly.  for  de- 
fendant in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1.  It  is  contended  by  plaintiff  In  er- 
ror that  section  3130  of  the  Civil  Code  of 
1895,  which  provides  for  a  recovery  by  the 
landlord  from  his  cropper  of  crops  in  certain 
cases  by  means  of  a  possessory  warrant,  is 
to  be  construed  in  connection  with  section 
4799,  which  provides  generally  when,  by 
whom,  and  on  what  grounds  possessory  war- 
rants may  be  issued,  and  that,  in  order  to 
proceed  under  the  former  section,  some 
ground  named  in  the  latter  must  be  alleged 
and  shown.  In  this  view  we  cannot  concur. 
Section  4799  has  been  the  law  of  this  state 
for  many  years.    See  Act  of  1S21,  Cobb's 


Dig.  p.  591.  It  provides  for  the  Issuance  of 
a  possessory  warrant  based  npon  an  affidavit 
''that  any  personal  chattel  has  been  taken, 
enticed,  or  carried  away,  either  by  fraud,  vi- 
olence, seduction  or  other  means,  from  the 
possession  of  the  party  complaining,  or  that 
such  personal  chattel  having  recentiy  been 
in  the  quiet,  peaceable  and  legally  acquired 
possession  of  such  complaining  party,  has 
disappeared  without  his  consent,  and  as  he 
believes  has  been  received  or  taken  pos- 
session of  by  the  party  complained  against, 
under  some  pretended  claim,  without  lawful 
warrant  or  authority,  and  that  the  party 
claiming  does  in  good  faith  claim  a  titie  to 
or  Interest  in  the  personal  chattel,  or  the 
possession  thereof.*'  In  1889  the  Legislature 
enacted  a  law  which  has  been  in  part  codi- 
fied In  section  3130  of  the  Civil  Code  of  1895, 
which  reads  as  follows:  *'In  all  cases  where 
a  cropper  shall  unlawfully  sell  or  otherwise 
dispose  of  any  part  of  a  crop,  or  where  the 
cropper  seeks  to  take  possession  of  such 
crops,  or  to  exclude  the  landlord  from  the 
possession  of  said  crops,  while  the  titie  there- 
to remains  in  the  landlord,  the  landlord  shall 
have  the  right  to  repossess  said  crops  by 
possessory  warrant,  or  by  any  other  process 
of  law  by  which  the  owner  of  property  can 
recover  it  under  the  laws  of  this  state.'* 
This  created  a  new  and  distinct  right  on  the 
part  of  landlords  to  proceed  by  possessory 
warrant  under  the  circumstances  referred  to 
in  that  section.  If,  as  contended  by  plain- 
tiff in  error,  the  landlord  could  not  obtain  a 
possessory  warrant  for  the  recovery  of  the 
crops  except  by  making  the  affidavit  provid- 
ed for  in  seetion  4799,  the  mention  of  a  pos- 
sessory warrant  in  section  3130  would  have 
been  mere  surplusage.  If  the  landlord  was 
in  a  position  to  adopt  the  remedy  open  to  all 
persons  under  section  4799,  and  could  not  ob- 
tain a  possessory  warrant  except  as  therein 
provided,  then  section  3130  would  not  only 
be  of  no  benefit  to  the  landlord,  but  an  ac- 
tual injury,  because  it  would  Impose  upon 
him  additional  conditions  of  proceeding  by 
possessory  warrant  to  repossess  himself  of 
crops.  Without  that  section,  if  he  were  in 
a  position  to  obtain  the  remedy  under  seo> 
tion  4799,  he  could  do  so.  It  was  the  evi- 
dent purpose  of  the  Legislature,  In  passing 
the  act  of  1889,  to  confer  upon  the  landlord 
an  additional  right  to  have  the  aid  of  a  pos- 
sessory warrant  under  the  circumstances 
therein  named.  The  assignment  of  error  in 
the  petition  for  certiorari  makes  this  point 
distinctly.  As  stated  in  the  answer  of  the 
magistrate,  the  motion  to  dismiss  the  war- 
rant was  based  on  the  ground  that  "it  was 
not  [the]  proper  course  to  pursue,  and  the 
affidavit  was  not  definite."  This  statement 
Itself  Is  rather  indefinite,  but  in  so  far  as  it 
raises  the  point  above  discussed  it  is  without 
merit.  A  statement  in  a  motion  that  *'the 
affidavit  was  not  definite,"  without  pointing 
out  any  defect  in  it,  is  too  general  to  raise 
any  distinct  question* 
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2.  According  to  the  evidence  of  the  plain- 
tiff himself,  as  stated  in  the  answer  of  the 
magistrate,  the  corn,  fodder,  and  hay  were 
divided,  and  were  "carried  and  put  in  the 
houses  of  plaintiff  and  defendant;  said 
houses  being  the  property  and  on  the  laud 
of*  plaintiff.  Thus  far  what  was  done  ap- 
pears to  have  been  with  the  consent  of  both 
parties.  It  is  true  that  the  plaintiff  further 
testified  that  there  was  an  understanding 
that  the  property  should  be  kept  in  those 
houses  until  a  final  settlement,  and  that  the 
defendant  could  not  move  the  crops  off  the 
premises  until  the  supplies  were  paid  for  in 
full,  and  therefore  plaintiff  claimed  posses- 
sion of  the  same.  But  the  evidence  does  not 
disclose  that  anything  further  was  done  in 
the  matter  by  either  the  plaintiff  or  the  de- 
fendant prior  to  the  suing  out  of  the  pos- 
sessory warrant  Nor  does  it  appear  that 
the  defendant  was  seeking  to  remove  the 
property,  or  to  do  any  of  the  acts  mentioned 
in  section  8130  of  the  Code  as  furnishing 
ground  for  a  proceeding  by  a  possessory  war- 
rant. So  far  as  the  evidence  hi  this  record 
goes,  therefore,  the  proceeding  was  not 
shown  to  be  well  founded,  and  the  judgment 
awarding  the  property  was  not  supported. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


(123  Ga.  48) 

JANES  et  al.  v.  DOUGHERTY. 
(Supreme  Court  of  (reorgia.    May  13,  1905.) 

WILL— EXECTrriON— ESTOPPEL— BVIDBWO*— 

NONSUIT. 

1.  A  will  with  only  two  witnesses  Is  absolute- 
ly void  as  a  muniment  of  title  to  realty  in  this 
state,  and  a  judgment  of  probate  cannot  give  it 
any  validity. 

[Bid.  Note. — ^For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  §§  280-283.] 

2.  While  a  party  may  be  estopped,  under  cer- 
tain circumstances,  from  asserting  the  invalid- 
ity of  a  will,  there  was  nothing  in  the  present 
case  which  would  authorize  a  finding  that  such 
an  estoppel  had  arisen  in  favor  of  the  plaintifib 
against  the  defendant. 

3.  There  was  no  error  in  any  of  the  rulings 
on  evidence  which  were  complained  of,  and  the 
court  did  not  err  in  granting  a  nonsuit. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court  Floyd  Coun- 
ty;  A.  L.  Bartlett,  Judge. 

Action  by  M.  J.  Janes  and  others  against 
William  Dougherty,  administrator.  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

Mary  J.  Janes  and  others  brought  an  ac- 
tion to  recover  land  and  mesne  profits 
against  Dougherty.  The  petition  alleged,  in 
substance,  as  follows:  Ambrose  Mills  died 
testate  in  North  Carolina,  his  will  being  ex- 
ecuted according  to  the  laws  of  that  state, 
which  required  only  two  witnesses.  This 
will  was  duly  probated  and  admitted  to  rec- 
ord according  to  the  laws  of  North  Carolina 
in   1849.    In  this  will  the  .testator   devised 


to  his  daughter  Jane  A.  King  real  estate  sit- 
uated in  the  town  of  Rome,  Ga.,  to  be  held 
by  her  "during  her  life  for  the  use  and  sup- 
port of  herself  and  children,  and  at  her 
death  said  property  ♦  ♦  ♦  to  be  equally 
divided  among  the  heirs  of  her  body."  -The 
property  sued  for  is  embraced  within  that 
described  in  the  item  of  the  will  Just  re- 
ferred to.  Jane  A.  King  caused  a  true  copy 
of  the  will  to  be  recorded  in  the  office  of 
the  ordinary  of  Floyd  county  in  1859,  and 
soon  thereafter  took  possession  of  the  prop- 
erty as  devisee  for  life,  claiming  no  other  in- 
terest therein.  The  defendant  who  is  in 
possession,  and  has  been  for  a  number  of 
years,  claims  that  he  purchased  the  life  in- 
terest of  Jane  A.  King.  He  had  notice  of 
the  will  at  the  time  he  purchased  this  In- 
terest, as  well  as  at  the  time  he  purchased 
farther  interests  in  the  property  hereinafter 
referred  to.  The  will  is  attested  by  only 
twp  witnesses.  The  defendant  is  estopped 
to  urge  the  invalidity  of  the  will  as  against 
those  who  claim  the  remainder  estate.  Jane 
A.  King  died  January  7,  1890.  At  that  date 
all  of  her  children  were  of  age.  She  left 
surviving  her  five  children,  and  six  children 
of  deceased  children.  The  plaintiffs  are  the 
children  and  grandchildren  of  Jane  A.  King, 
and  claim  that  they  became  entitled  to  the 
possession  of  the  property  upon  her  death. 
It  is  distinctly  alleged  that  they  "claim  said 
lot  and  rents  of  the  same  as  devisees  under 
said  will,  and  not  as  heirs  of  said  Jane  A. 
King."  The  answer  of  the  defendant  either 
denied,  or  alleged  that  for  want  of  informa- 
tion he  could  not  answer,  all  of  the  material 
allegations  of  the  petition,  except  that  he 
admitted  that  he  was  in  possession  of  the 
land  in  controversy,  claiming  title  to  it  He 
filed  a  special  plea  of  prescription  and  other 
pleas  which  are  not  material  to  be  men- 
tioned. At  the  trial  the  death  of  the  defendant 
was  suggested,  and  his  legal  representative 
was  made  a  party,  and  some  of  the  plaintiffs 
in  open  court  withdrew  from  the  case.  Those 
who  remained  parties  were  Mary  J.  Janes 
and  Orianna  Coppedge,  children  of  Rebecca 
Hill,  deceased,  Addle  Markham,  Henrietta 
Ross,  and  Charles  K.  Ross,  children  of  Mary 
L.  Ross,  deceased,  Luella  Taylor,  daughter 
of  Eva  Gibson,  and  Jennie  Messenger. 
daughter  of  Jane  A.  King.  Rebecca  Hill, 
Mary  L.  Ross,  and  Eva  Gibson  each  died  in 
the  lifetime  of  their  mother  Jane  A.  King. 
It  appeared  from  the  plaintiffs*  evidence 
that  Ambrose  Mills  exercised  acts  of  owner- 
ship over  the  property,  and  tliat  after  his 
death  Jane  A.  King  took  possession  of  the 
property  in  controversy  and  claimed  an  in- 
terest in  it  under  the  will  of  Ambrose  Mills. 
Jane  A.  King  had  eight  children,  and  dur- 
ing her  lifetime,  at  different  times  between 
1871  and  1880,  the  defendant  obtained  con- 
veyances from  all  these  children  (except 
Rebecca  Hill)  directly  of  their  interests,  and 
from  one  of  them  who  had  purchased  the 
interest  of  his  brother.    All  of  the  deeds  re- 
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lating  to  the  interest  of  tlie  cliildren  in  tbla 
property  described  it  as  "an  undivided  one- 
eiglith  interest  in  remainder  to  talve  effect 
in  fee  after  the  expiration  of  the  life  estate 
of  Mrs.  Jane  A.  King/'  or  similar  language. 
In  1880  Jane  A.  King  conveyed  to  the  de- 
fendant an  interest  in  the  lot  in  controversy, 
such  interest  being  described  by  her  as  "my 
life  interest  and  no  more,  the  remainder  in- 
terest being  in  my  children."  There  was 
nothing  in  the  deed  of  Jane  A.  King  or  In 
any  of  the  other  deeds  which  referred  to 
the  will  of  Ambrose  Mills,  or  Indicated  how 
the  life  estate  and  remainder  estates  re- 
ferred to  in  those  conveyances  were  created. 
The  plaintiffs  offered  in  evidence  a  certified 
copy  of  the  will  of  Ambrose  Mills  from  the 
records  of  North  Carolina,  and  also  a  record 
of  the  will  in  the  ordinary's  office  in  Floyd 
county  as  it  appeared  there.  Upon  objec- 
tion, these  documents  were  ruled  out  as  ir- 
relevant, and  error  is  assigned  upon  this 
ruling.  The  plaintiffs  also  offered  in  evi- 
dence the  inventory  and  sale  bill  of  the  per- 
sonal property  of  the  estate  of  William  B. 
Mills,  a  son  of  Ambrose  Mills,  from  whom 
he  acquired  title  to  the  personal  property, 
and  also  a  certified  copy  of  the  will  of  Wil- 
liam E.  Mills  and  of  the  probate  thereof 
as  it  appeared  in  the  probate  court  of  North 
Carolina;  it  being  the  purpose  of  the  plain- 
tiffs to  show  by  this  evidence  that  William 
E.  Mills  had  disposed  of  realty  in  Georgia 
which  he  had  taken  under  his  father's  will, 
and  that  negroes  which  he  had  acquired  in 
the  same  manner  had  been  sold  as  the  prop- 
erty of  his  estate  after  his  death.  Upon 
objection,  this  evidence  was  rejected  on  the 
ground  that  it  was  irrelevant  At  the  con- 
clusion of  the  plaintiffs'  evidence,  the  court 
granted  a  nonsuit,  and  the  plaintiffs  ex- 
cepted, assigning  error  upon  the  Judgment 
of  nonsuit,  and  also  upon  the  rulings  on  evi- 
dence above  referred  to. 

Seaborn  &  Barry,  Wright,  Dean  &  Dean, 
and  W.  W.  Mundy,  for  plaintiffs  In  error. 
T.  W.  Alexander,  for  defendant  In  error. 

COBB,  J.  A  will  executed  in  the  presence 
of  only  two  witnesses  is  Inoperative  to  pass 
title  to  land  in  this  state.  The  will  is  void 
as  a  muniment  of  title,  the  judgment  admit- 
ting it  to  probate  is  a  nullity,  and  no  lapse 
of  time  will  prevent  one  from  urging  the  in- 
validity of  the  will  and  the  probate.  See 
James  v.  Cherokee  Lodge,  110  Ga.  627,  36 
S.  B.  69,  in  which  the  will  involved  )n  the 
present  case  was  adjudged  to  he  inoperative; 
Fortner  v.  Wiggins,  121  Ga.  26,  48  S.  E.  694, 
and  cit;  Castens  v.  Murray,  122  Ga.  — ,  50 
S.  E.  131.  Counsel  for  the  plaintiffs  in  error 
practically  concede  that  they  cannot  rely 
upon  the  will  of  Ambrose  Mills  as  a  muni- 
ment of  title,  but  claim  that  the  defendant 
and  those  under  whom  he  claims  are  es- 
topped from  urging  its  invalidity.  Persons 
Interested  in  property  which  a  void  will  pur- 


ports to  dispose  of  may  be  so  situated  that 
they  will  not  be  heard  to  urge  the  invalidity 
of  the  will.  It  is  therefore  to  be  determined 
whether  in  the  present  case  the  defendant, 
or  Jane  A.  King,  or  her  children,  und^ 
whom  he  claims,  would  be  estopped  from  as- 
serting the  invalidity  of  the  will  as  against 
the  plaintiffs.  The  plaintiffs  expressly  claim 
as  devisees  under  the  will,  relying  upon  this 
estoppel.  They  in  terms  disclaim  any  in- 
terest in  the  property  as  heirs  of  Jane  A. 
King.  If  the  proof  fails  to  show  that  they 
have  a  right  to  recover  upon  the  theory  of 
estoppel,  then  the  nonsuit  was  proper,  with- 
out reference  to  what  may  have  been  their 
rights  as  heirs  at  law  of  Jane  A.  King.  Es- 
toppels must  be  mutual.  Therefore  Jane  A. 
King  and  the  defendant  would  each  be  estop- 
ped as  against  the  other  from  asserting  that 
any  greater  interest  than  a  life  estate  passed 
under  the  deed  made  by  her  to  the  defend- 
ant. But  the  recitals  in  this  deed  as  to  the 
interests  of  her  children  would  not  of  them- 
selves operate  as  an  estoppel  upon  either 
party  unless  one  or  the  other  acted  upon 
them  to  his  prejudice.  So  with  the  deeds 
from  the  children  of  Jane  A.  King  to  the 
defendant  Each  would  be  estopped  from 
asserting  that  any  greater  interest  than  a  re- 
mainder in  fee,  subject  to  a  life  estate  in 
Jane  A.  Sling,  passed  under  the  deeds.  But 
the  recitals  in  the  deed  of  one  child  would 
in  no  event  operate  as  an  estoppel  upon  an- 
other child  who  had  made  a  similar  deed, 
although  there  might  be  an  estoppel  as  to 
the  interest  to  which  the  deed  refers.  But 
in  none  of  the  deeds  is  any  reference  made 
to  the  will  of  Ambrose  Mills,  or  to  any  other 
instrument  which  it  is  claimed  creates  the 
life  estate  and  remainders  in  the  different 
conveyances.  The  grantors  may  have  intend- 
ed by  these  deeds  to  deal  with  the  title  as 
having  been  derived  under  the  will  of  Am- 
brose Mills,  but  there  is  nothing  to  indicate 
that  the  defendant  so  intended.  The  grand- 
children of  Jane  A.  King,  who  are  plaintiffs, 
had  no  transactions  whatever  with  the  de- 
fendant in  reference  to  the  property,  and 
they  have  not  changed  their  situation  on  the 
faith  of  any  recitals  in  the  deeds  from  the 
children  of  Jane  A.  King,  and  there  can  cer- 
tainly be  no  estoppel  in  favor  of  the  grand- 
children which  would  prevent  the  defendant 
from  urging  the  invalidity  of  the  will  under 
which  they  claim.  He  did  buy  from  Jennie 
Messenger,  but  for  the  reasons  above  stated 
there  would  be  no  estoppel  in  her  favor 
against  him.  The  defendant  was  willing  to 
purchase  the  life  estate  of  Jane  A.  King,  and 
it  was  immaterial  to  him  how  this  estate  was 
created,  whether  by  a  person  from  whom  she 
derived  title,  or  whether  it  was  an  estate  of 
her  own  creation.  So,  he  was  willing  to  pur- 
chase from  the  children  what  they  described 
as  a  remainder  interest,  and  it  was  immate- 
rial to  him  how  this  estate  was  created,  or 
whether  it  existed  at  all,  so  long  as  he  ob- 
tained a  conveyance  which  would  estoj)  them 
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from  aBserting  any  future  interest  in  the 
property.  Tbere  ia  nothing  in  the  present 
record  to  make  a  case  where  parties  have 
dealt  with  property  as  haying  been  disposed 
of  by  an  invalid  will  in  such  a  way  that  they 
are  estopped  from  denying  the  validity  of 
the  wilL  The  plaintiffs  have  no  right  to  re- 
cover, as  the  will  which  they  relied  upon  as  a 
muniment  of  title  is  absolutely  void.  The 
manner  in  which  William  E.  Mills  dealt  with 
the  property  derived  from  his  father's  estate 
was  immaterial  to  the  present  investigation, 
and  the  evidence  offered  in  relation  to  the 
same  was  properly  rejected.  There  was  no 
error  in  rejecting  the  will  of  Ambrose  Mills, 
nor  in  granting  a  nonsuit 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent. 


(122  Ga.  768) 

GLOVER  et  al.  t.  MORRI& 

(Supreme  Court  of  Georgia.     May   10»  1905.) 

MANDAMUS— DISQUALIFICATION  OF  JUDGE— JU- 
RISDICTION OF  SECOND  JUDQB— BEVIEW— BB- 
VERSAL  —  BEMAND  —  SUPBBINTBNDBNTS  OF 
ELECTION— OBDEB   TO    CONVENE. 

1.  When  a  petition  for  mandamus  nisi  is  pre- 
sented to  a  judge  of  a  circuit  wherein  the  cause 
of  action  originated,  and  the  Judge  certifies 
thereon  that  he  is  disqualified  by  reason  of  re- 
lationship to  some  of  the  'parties,  the  applicant 
for  mandamus  may  present  his  petition  to  a 
judge  of  any  circuit  m  the  state  without  con- 
sulting the  presiding  judge  of  the  first  circuit 

2l  If  the  second  judge  to  whom  the  petition 
is  presented  assumes  jurisdiction  of  the  case,  he 
has  power  and  authority  under  the  law  to  bear 
and  determine  the  same  at  chambers,  where  no 
question  of  fact  is  involved,  if  the  court  of  the 
county  where  the  case  arose  is  not  then  in 
session. 

3.  If  the  judge  bearing  the  case  upon  a  pure 
question  of  law  refuses  the  mandamus  absolute 
on  the  ground  that  under  the  law  the  applicant 
is  not  entitled  thereto,  and  the  applicant  brings 
that  decision  to  this  court,  where  the  decision 
of  the  judge  is  reversed  on  the  ground  that  he 
erred  in  not  granting  the  mandamus  absolute, 
and  the  remittitur  is  returned  to  the  court  be- 
low, the  judge  who  made  the  decision  has  the 
right,  and  it  is  his  duty,  to  order  the  mandamus 
absolute  to  issue  (the  judce  to  whom  the  man- 
damus was  first  presented  still  being  disquali- 
fied), and  it  is  not  necessary  for  the  disqualified 
judge  to  designate  him,  or  to  request  that  he 
continue  to  act  in  the  case,  before  the  above- 
mentioned  order  is  passed. 

4.  In  passing  such  an  order  on  an  applica- 
tion for  mandamus  to  compel  the  superintend- 
ents of  an  election  to  meet  and  consolidate  the 
vote  which  the  applicant  had  received  for  the 
office  of  county  treasurer  the  judge  had  power 
to  direct  on  what  date  it  should  be  executed, 
and  to  instruct  the  respondents  that,  if  the 
original  certificate  and  tally  sheets  of  the  elec- 
tion could  not  be  produced,  they  might  use 
properly  certified  copies  from  the  executive  de- 
partment as  evidence  of  the  vote  received  by 
the  applicant. 

5.  The  judge  who  granted  the  mandamus  ab- 
solute as  above  set  forth  having  resif^ned  his 
office,  and  his  successor  having  qualified  ac- 
cording to  law,  the  new  judge  succeeded  the  re- 
tiring judge  in  the  jurisdiction  of  the  case;' 
and  he  is  directed,  on  receiving  the  remittitur 
in  this  case,  or  a  certified  copy  of  it,  to  pass  a 
supplemental  order  fixing  a  new  day  for  the 
convening  of  the  election  superintendents  for 


the  purpose  of  consolldadng  the  vote  above  re- 
ferred to,  as  the  day  named  by  the  retiring 
judge  has  passed. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Oourt,  Gobb  County; 
J.  H.  Lumpkin,  Judge. 

Application  by  J.  G.  Morris  for  writ  of 
mandamus  to  J.  B.  Glover  and  others.  Judg- 
ment for  plaintiif,  and  defendants  bring  er- 
ror.   Afi^med,  with  directions. 

J.  Z.  Foster,  for  plaintiffs  in  error.  Ros- 
ser  &  Brandon  and  N.  A.  Morris,  for  defend- 
ant in  error. 

SIMMONS,  C  J.  It  appears  from  the  rec> 
ord  that  Morris  filed  his  application  for  man- 
damns  nisi  to  compel  the  superintendents  of 
an  election  held  In  October,  1904,  to  meet  and 
consolidate  the  vote  which  he  received  for 
county  treasurer  of  Cobb  county  in  that  elec- 
tion. He  alleged  that  he  had  received  a  cer- 
tain number  of  votes  for  that  ofiSce,  and  that 
one  Glover,  who  was  a  candidate  for  the  of- 
fice of  clerk  of  the  superior  court  of  that 
county,  had  received  so  many,  but  that  the 
votes  cast  for  Glover  as  clerk  of  the  superior 
court  could  not  also  be  counted  for  him  as 
county  treasurer,  for  the  reason  that  he  could 
not  hold  both  offices,  and  that  the  special  act 
of  the  Legislature  consolidating  the  two  of- 
fices was  unconstitutional  and  void.  This 
petition  was  presented  to  €teorge  F.  Gober, 
Judge  of  the  Blue  Ridge  circuit,  who  in- 
dorsed thereon  that  he  was  disqualified  to 
hear  the  same  by  reason  of  his  relationship 
to  some  of  the  parties.  The  petition  was 
then  presented  to  Judge  Joseph  Henry 
Lumpkin,  of  the  Atlanta  circuit,  who  assum- 
ed Jurisdiction  of  the  case,  and  issued  a  rule 
nisi  for  the  respondents  to  appear  at  a  cer- 
tain date  and  show  cause  why  the  rule 
should  not  be  made  absolute.  At  the  hear- 
ing the  defendants  demurred  to  the  petition, 
their  main  grounds  of  demurrer  being  that 
under  the  special  act  above  mentioned  the 
offices  of  clerk  of  the  superior  court  and 
treasurer  of  Cobb  county  were  consolidated, 
that  the  act  was  constitutional,  that  the 
votes  cast  for  Glover  as  clerk  were  also  cast 
for  him  as  county  treasurer,  and  that  he  was 
entitled  to  the  office.  Judge  Lumpkin  sus- 
tained the  demurrer,  and  refused  to  grant 
the  mandamus  absolute,  to  which  Morris  ex- 
cepted, and  brought  the  case  to  this  court 
for  review.  Here  it  was  determined  that 
the  act  was  unconstitutional,  and  that  the 
Legislature  had  no  power  to  consolidate  the 
two  offices;  thereby  reversing  the  decision 
of  the  court  below,  and  holding  that  Morris 
was  entitled  to  the  office  of  treasurer,  and 
that  the  election  superintendents  must  meet 
and  consolidate  his  vote.  Upon  the  return 
of  the  remittitur,  after  notice  given  to  the 
respondents,  the  Judge  passed  an  order  mak- 
ing the  mandamus  absolute,  requiring  the 
superintendents  of  the  election  to  meet  at 
a  fixed  time  and  place  and  consolidate  the 
vote  cast  for  Morris,  and  directing  that,  11 
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tbe  certificates  and  tally  sheets  for  the  Tari- 
ous  Totirg  precincts  of  Cobb  county  could 
not,  for  any  reason,  be  produced,  the  super- 
intendents should  use  the  certificates  and 
tally  sheets  returned  to  the  executive  de- 
partment of  the  state,  or  copies  thereof, 
properly  certified  by  the  Secretary  of  State. 
In  passing  this  order  it  was  inadvertently 
headed  "Fulton  Superior  Court,"  and,  upon 
his  attention  being  called  thereto.  Judge 
Lumpkin  immediately  passed  an  order 
amending  it  so  that  the  caption  now  reads, 
"CJobb  Superior  Court."  Before  the  date 
fixed  by  Judge  Lumpkin  ordering  the  super- 
intendents to  meet,  they  filed  their  bill  of 
exceptions  to  the  order,  and  brought  the 
case  to  this  court. 

The  errors  alleged  can  be  fairly  grouped 
under  three  heads:  (1)  That  Judge  Lumpkin 
had  no  authority  to  grant  the  Judgment  ex- 
cepted to.  (2)  That,  if  he  had  any  such  au- 
thority, it  must  have  been  exercised  In  the 
Blue  Ridge  circuit.  (3)  That,  if  he  had  Juris- 
diction to  render  the  Judgment  in  Pulton 
county,  he  erred  in  his  direction  to  the  elec- 
tion superintendents  as  to  the  use  that  might 
be  made  of  the  tally  sheets  and  list  of  yoters 
in  the  Goyemor's  office. 

1.  2.  The  ClTll  Code  of  1895,  §  4871,  pro- 
vides that  an  application  for  mandamus  may 
be  heard  and  determined  in  vacation  if  there 
be  no  issue  of  fact.  Section  4321  of  the 
Civil  Code  of  1895  gives  a  Judge  power,  in 
his  own  circuit,  to  grant  writs  of  manda- 
mus; and  section  4322  provides  that,  if  .the 
Judge  of  a  circuit  is  for  any  reason  disquali- 
fied, the  power  may  be  exercised  by  the 
Judge  of  any  other  circuit.  It  appearing 
from  the  record  that  Judge  Gober  was  dis- 
qualified to  hear  and  determine  this  case, 
and  so  certified  on  the  application,  the  ap- 
plicant had  the  right  under  the  Code  to  ap- 
ply to  the  Judge  of  any  other  circuit.  He 
therefore  applied  to  Judge  Lumpkin,  of  the 
Atlanta  circuit — ^we  suppose  on  account  of 
his  accessibility  and  his  Judicial  reputation 
as  a  fair,  able,  and  impartial  Judge — who 
assumed  Jurisdiction  of  the  case,  and  heard 
and  determined  it.  No  question  of  fact  be- 
ing involved,  and  it  appearing  from  the  rec- 
orH  that  the  Cobb  superior  court  was  not 
then  in  session,  Judge  Lumpkin  had  full 
power  and  authority  in  vacation  to  hear  and 
determine  the  case. 

3.  As  before  stated,  this  court  hield  that  he 
was  in  error  in  not  making  the  mandamus 
absolute,  reversing  his  decision;  and  for 
the  first  time  in  my  recollection  it  is  now 
contended  that  where  a  Judge  has  properly 
assumed  Jurisdiction  of  a  case  on  account  of 
the  disqualification  of  the  Judge  of  an  ad- 
Joining  circuit,  and  his  decision  is  reversed, 
that  his  Jurisdiction  over  the  case  then  ceas- 
ed, and  he  has  no  power  or  authority  to  pro- 
ceed further  therewith  without  an  invitation 
from  the  disqualified  Judge.  It  is  a  new 
doctrine  to  us,  our  opinion  being  that  when 
a   Judge  of  a   circuit   other  than  that   In 


which  the  case  arises  assumes  Jurisdiction 
of  a  case  in  vacation  for  the  purpose  of 
passing  an  interlocutory  or  final  order  this 
Jurisdiction  remains  with  him  until  the  case 
is  fully  determined,  or  until  the  Judge  of  the 
circuit  in  which  the  case  arose  becomes 
qualified  to  hear  and  determine  the  same. 
So  long  as  the  disqualification  of  Judge 
Gober  existed,  Judge  Lumpkin  had  full  con- 
trol over  the  case.  When  Judge  Lumpkin 
passed  tbe  order  making  the  mandamus  ab- 
solute, he  did  no  more  than  he  should  have 
done,  according  to  the  decision  of  this  court 
(121  Ga.  751,  40  S.  B.  786),  when  he  first 
tried  and  determined  the  case.  In  his  loyalty 
and  obedience  to  the  mandates  of  this  court, 
he  corrected  his  first  Judgment,  and  made 
his  last  one  in  accordance  with  the  Judg- 
ment of  this  court.  It  amounts  to  no  more 
than  as  if  he  had  granted  the  mandamus 
absolute  in  his  first  Judgment.  He  certainly 
had  Jurisdiction  at  that  time  to  have  made 
such  a  Judgment.  The  fact  that  he  made 
an  erroneous  decision  in  the  first  instance, 
and  was  corrected  by  this  court,  could  not 
possibly  deprive  him  of  Jurisdiction  to  make 
his  decision  correct 

The  fact  that  he  heard  and  determined 
the  case  in  Fulton  county,  outside  of  the 
limits  of  the  Blue  Ridge  circuit,  could  make 
no  difference.  The  Code  expressly  gives  him 
authority  to  hear  it  in  chambers,  but  it  does 
not  require  him  to  go  to  the  circuit  where 
the  case  originated  in  order  to  determine  it. 
In  cases  of  application  for  injunction  where 
the  Judge  of  the  circuit  is  disqualified  the 
same  power  Is  given  to  the  applicant  to  ap- 
ply to  any  Judge  in  the  state,  and  it  has 
been  the  universal  practice,  so  far  as  we 
know,  for  the  Judge  to  act  In  his  own  circuit 
at  chambers,  and  we  have  never  heard  any 
Judgment  made  outside  the  circuit  where  the 
case  arose  questioned  on  this  ground.  And 
this  Judge  Lumpkin  could  do  without  any 
invitation  from  Judge  Gober,  who  was  dis- 
qualified. The  sections  of  the  Civil  Code  of 
1895  (4324,  4320)  relied  on  by  counsel  for 
plaintiffs  in  error  have  no  application  to 
cases  originating  and  triable  at  chambers,  as 
will  be  seen  from  a  cursory  reading  thereof. 
Under  the  latter  section  the  cases  are  on  the 
docket  to  be  tried  at  that  term,  ^here  is 
no  one  but  the  Judge  to  procure  a  qualified 
Judge.  In  cases  like  the  one  under  con- 
sideration which  are  to  be  determined  in  va- 
cation the  Code  expressly  allows  the  appli- 
cant to  apply  to  any  other  Judge  in  the 
state  if  the  Judge  of  his  circuit  is  disquali- 
fied. 

4.  It  is  also  complained  in  the  bill  of  ex- 
ceptions that,  if  Judge  Lumpkin  had  the  au- 
thority to  make  the  mandamus  absolute,  he 
had  no  authority  to  order  that  if,  for  any 
reason,  the  tally  sheets  and  list  of  voters 
from  the  various  voting  precincts  of  said 
county  could  not  be  produced  by  the  clerk  of 
the  superior  court  of  Cobb  county,  the  elec- 
tion   superintendents   should   use'  the  tally 
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sheets  and  list  of  voters  theretofore  sent  to 
the  Governor  of  the  state,  or,  in  default  of 
the  originals,  copies  duly  certified  to  be  cor- 
rect by  the  Secretary  of  State.  Under  the 
peculiar  facts  and  circumstances  of  this  case 
we  think  the  Judge  had  the  power  and  au- 
thority to  give  this  direction.  The  election 
was  held  on  the  first  Wednesday  in  October, 

1904,  and  this  order  was  granted  February  26, 

1905.  The  superintendents  contended  in  the 
original  case  that  they  had  returned  the  tally 
sheets  as  directed  by  the  law,  and  had  dis- 
solved as  a  body.  It  was  evidently  the  in- 
tention of  the  judge  that  the  matter  should 
be  determined  by  the  superintendents  on 
March  2,  1905,  the  date  named  in  the  order 
upon  which  they  should  convene,  this  court 
having  decided  that  Morris  was  entitled  to 
the  office  without  delay,  and  to  provide 
against  any  further  delay  in  the  event  the 
clerk  had  lost  the  tally  sheets  and  list  of 
voters,  or  for  any  reason  failed  to  produce 
them,  by  providing  in  advance  that  the  orig- 
inals sent  to  the  Governor,  or  certified  copies 
thereof,  should  be  used  in  evidence.  That 
would  be  the  natural  rule  of  evidence  in 
case  the  clerk  failed  to  produce  the  papers 
filed  with  him. 

It  seems  from  the  facts  in  this  case  that  the 
election  superintendents  are  strongly  averse 
to  Morris  receiving  the  office,  and,  if  the  clerk 
had  failed  to  produce  the  tally  sheets  and  list 
of  voters,  there  would  have  been  further 
cause  for  delay.  The  order,  in  effect,  only 
gave  the  rule  of  evidence  that  they  should 
adopt  in  case  the  clerk  failed  to  produce  the 
papers,  and,  as  stated,  was  for  the  pur- 
pose of  preventing  further  delay.  We  think  * 
it  was  a  wise  precaution.  See,  upon  this  sub- 
ject. Tanner  v.  Deen,  106  Ga.  95,  33  S.  EI  832. 
Under  .the  ruling  of  this  court  Morris  is  cer- 
tainly entitled  to  the  office,  and  he  should 
not  be  kept  out  of  it  by  pure  legal  quibbling, 
as  resorted  to  in  the  present  case.  While 
Morris  may  not  have  been  the  man  tliat  a 
majority  of  the  voters  of  Cobb  county  would 
have  selected  for  the  office,  yet.  Inasmuch  as 
be  received  all  the  votes  for  the  office  of 
treasurer  that  were  cast,  the  law  declares 
him  entitled  to  the  office,  and  we  think  that 
the  people  adverse  to  him  should  submit  to 
the  law,'  however  much  it  cuts  against  their 
wishes;  and  we  also  think  that  these  elec- 
tion superintendents,  after  learning  what  the 
law  is,  should  cheerfully  obey  the  orders  of 
the  courts,  consolidate  the  vote  for  Morris, 
and  declare  the  result  according  to  law.  We 
sincerely  trust  that  this  will  be  the  end  of  this 
controversy,  however  distasteful  the  result 
may  be  to  some  of  the  parties. 

5.  It  is  Judicially  known  to  us  that  Judge 
Ijumpkin,  the  Judge  of  the  Atlanta  circuit, 
who  made  the  decision  in  this  case  excepted 
to,  has  resigned  his  office  on  the  lower  court 
and  become  a  member  of  this  bench,  and  that 
Judge  Pendleton,  who  was  appointed  to  suc- 
ceed him,  has  qualified  for  the  dischai*ge  of 
his  official  duties.    As  Judge  Gober  is  still 


disqualified,  it  will  devolve  upon  Judge  Pen- 
dIeton«  the  present  Judge  of  this  circuit,  to 
enforce  the  orders  of  his  predecessor,  and  in 
accordance  with  the  powers  given  to  this 
court  by  the  Code  we  direct  that  when  the 
remittitur  is  sent  down  to  the  court  below 
(as  the  law  of  the  case  has  been  settled) 
Judge  Pendleton  assume  Jurisdiction  thereof, 
and  pass  an  order  fixing  another  date  for  the 
convening  of  the. superintendents  to  consoli- 
date the  vote  cast  for  Morris,  the  date  fixed 
by  Judge  Lumpkin  having  passed  by  reason 
of  a  supersedeas  granted  on  this  bill  of  excep- 
tions. Furthermore,  no  question  of  fact  hav- 
ing been  raised  at  the  proper  time,  and  the 
right  to  answer  having  been  waived  at  the 
hearing  before  Judge  Lumpkin,  the  law  of 
the  case  has  been  settled. 

Judgment  affirmed,  with  directions.  All 
the  Justices  concur,  except  CANDLER,  J.,  ab- 
sent, and  LUMPKIN,  J.,  disqualified. 


(122  OfU  S14) 

CRAWFORD  V.  YERNER. 
(Supreme  Court  of  Georgia.     May   11,   1905.) 

OEED— INSUFFICIENT     DB8CBIPTI0N  —  EVIDSNCI 

—OBJECTIONS. 

1.  A  deed  wherein  the  description  of  the  prop- 
erty Bought  to  be  conveyed  is  so  vague  and  in- 
definite a3  to  afford  no  means  of  identifying 
any  particular  tract  of  land  is  inoperative  «- 
ther  as  a  conveyance  of  title  or  as  color  of 
UUe. 

2.  Where,  as  in  the  present  case,  instruments 
of  this  character  are  admitted  in  evidence  over 
proper  objection  by  the  defendajot,  and  the 
plaintiff  is  thus  given  the  benefit  of  a  theory 
of  recovery  to  which  he  is  not  entitled,  a  ver> 
diet  in  favor  of  the  plaintiff  cannot  be  per- 
mitted to  stand  unless  the  evidence  irrespective 
of  such  deeds,  demanded  a  finding  that  he  had 
title  to  the  premises  in  dispute. 

3.  An  objection  to  the  admission  in  evidence 
of  a  deed  because  it  was  not  executed  before  an 
ofiScer  authorized  by  law  to  attest  such  instru- 
ments may  be  met  by  proving  by  one  of  the 
subscribing  witnesses  that  the  deed  was  dnly 
executed  and  delivered  in  his  presence. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Franklin  Oonn- 
ty;   R.  B.  Russell,  Judge. 

Action  by  H.  O.  Verner  against  W.  H. 
Crawford.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

W.  R.  Little,  B.  F.  Camp,  and  Skelton  & 
Swelling,  for  plaintiff  in  error.  J.  B.  Jones 
and  A.  G.  &  Julian  McCurry,  for  defendant 
in  error. 

E3VANS,  J.  This  action  was  complaint  for 
land,  brought  by  H.  C.  Verner  against  W. 
H.  Crawford.  The  jury  returned  a  verdict 
in  favor  of  the  plaintiff  for  the  premises  in 
dispute.  The  defendant  made  a  motion  for 
a  new  trial  on  the  usual  grounds,  and  also 
because  the  court  erred  in  admitting  in  evi- 
dence certain  deeds  embraced  in  the  plaln- 
tiCTs  abstract  of  title.  The  motion  for  a 
new  trial  was  overruled,  and  the  defendant 
excepted. 
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1.  In  support  of  his  title,  the  plaintiff  ten- 
dered In  evidence  a  deed  from  William  B. 
Brewer  and  Oharlotte  Brewer  to  David 
Mitchell,  dated  March  14,  1818,  purporting 
to  convey  to  him  180  acres,  more  or  less, 
"adjoining  lands  of  Robert  Skelton  and  oth- 
ers, beginning  at  a  post  oak  corner,  thence 
to  pine  corner,  thence  to  a  dogwood  corner, 
thence  to  a  pine  corner  and  thence  to  the 
beginning  comer."  Another  deed  to  David 
Mitchell  from  one  Weems,  dated  September 
ID,  1824,  was  offered  in  evidence  by  the 
plaintiff;  the  description  of  the  land  given  In 
this  instrument  being  as  follows:  "A  tract 
of  land  containing  150  acres,  more  or  less, 
being  a  part  of  a  survey  of  three  hundred 
acres  adjoining  said  Mitchell  and  John  Baird, 
in  Franklin  county,  on  water  of  Towns 
creek.'*  The  plaintiff  also  tendered  in  evi- 
dence still  another  deed  to  David  Mitchell, 
dated  December  6,  1825,  from  Moses  Ladell 
(or  Sidell),  purporting  to  convey  *'all  that 
tract  or  parcel  of  land  containing  six  acres, 
mace  or  less,  situate  in  Franklin  County  on 
Towns  Creek,  beginning  at  a  white  oak  on 
east  bank  of  Towns  Creek,  thence  north  88 
w  to  a  pine  corner,  thence  58  w  to  a  white 
oak,  thence  down  said  creek  to  beginning 
comer."  The  defendant  objected  to  each 
of  these  deeds,  when  offered  in  evidence,  on 
the  ground  that  the  description  of  the  land 
therein  referred  to  was  wholly  insufficient, 
and  did  not  show  that  the  instrument  was 
intended  to  cover  any  part  of  the  land  in 
dispute.  The  objections  of  the  defendant 
were  overraled,  the  court  holding  that  the 
deeds  were  admissible  in  evidence  as  color 
of  title.  In  so  doing,  we  think  the  court 
committed  error.  One  essential  of  a  deed  is 
that  the  description  of  the  premises  sought 
to  be  thereby  conveyed  must  be  sufficiently 
full  and  definite  to  afford  means  of  Identifl- 
cation.  While  it  is  not  necessary  that  the 
instrument  should  embody  a  minute  or  per- 
fectly accurate  description  of  the  land,  yet 
it  must  furnish  the  key  to  the  identification 
of  the  land  intended  to  be  conveyed  by  the 
grantor.  If  the  premises  are  so  referred  to 
as  to  indicate  his  intention  to  convey  a  par- 
ticular tract  of  land,  extrinsic  evidence  is 
admissible  to  show  the  precise  location  and 
boundaries  of  such  tract  The  test  as  to  the 
sufficiency  of  the  description  of  property 
contained  in  a  deed  is  whether  or  not  it  dis- 
dbses  with  sufficient  certainty  what  the  in- 
tention of  the  grantor  was  with  respect  to 
the  quantity  and  location  of  the  land  there- 
in referred  to,  so  that  its  identification  is 
practicable.  Andrews  v.  Murphy,  12  Ga. 
431.  Thus,  if  the  tract  be  described  as  be- 
ing known  by  a  given  naiAe,  or  if  reference 
is  made  to  a  more  particular  description  in 
another  dee^.  or  survey  and  plat,  the  Instru- 
ment is  prima  facie  good  as  a  conveyance 
of  title,  and  extrinsic  evidence  is  admissible 
for  the  purpose  of  applying  it  to  Its  subject- 
matter,  if  there  is,  in  point  of  fact,  a  tract 
of  land  which  corresponds  to  the  description 


given  in  the  deed.  And  where  it  can  be 
gathered  from  the  words  employed  in  a  deed 
that  the  Intention  of  the  grantor  was  to  con- 
vey the  whole  of  a  tract  owned  by  him,  even 
a  vague  description  of  the  same  will  suffice, 
if  by  competent  parol  evidence  its  precise 
location  is  capable  of  ascertainment,  and  its 
identity  can  thus  be  established;  but,  if  the 
description  is  so  indefinite  that  no  particular 
tract  of  land  is  pointed  out  by  the  instru- 
ment itself,  the  description  must  be  held  so 
defective  as  to  prevent  the  instrument  from 
operating  as  a  conveyance  of  title.  Huntress 
V.  Portwood,  116  Ga.  351,  356,  42  S.  B.  513, 
and  cases  cited.  The  same  certainty  of  de- 
scription which  is  requisite  to  constitute  an 
instrument  a  conveyance  of  title  is  required 
in  an  instrument  which  is  relied  on  as  color 
of  title.  Luttrell  v.  Whitehead.  121  Ga.  609. 
49  S.  B.  691;  Pitts  v.  Whitehead,  121  Ga. 
704,  49  S.  B.  693.  The  description  in  the 
deeds  offered  in  evidence  in  the  present  case 
was  totally  inadequate.  The  land  was  not 
described  as  a  known  tract,  nor  was  its 
shape  indicated,  nor  metes  and  bounds  given, 
nor  the  names  of  the  adjoining  landowners 
on  the  different  sides  mentioned,  nor  were 
there  any  descriptive  words  employed  which 
could  serve  to  identify  or  locate  the  land. 

2.  We  will  next  Inquire  whether  or  not  the 
error  committed  in  admitting  in  evidence 
these  deeds  was  harmful  to  the  defendant 
Neither  the  plaintiff  nor  the  defendant  claim- 
ed to  have  a  perfect  paper  title  from  the 
state.  Both  relied  upon  prescription.  It  was 
conceded  that  the  land  in  dispute  was  original 
forest,  with  perhaps  the  exception  of  a  small 
portion,  not  exceeding  one  acre.  The  plain- 
tiff contended  that  David  Mitchell  purchased 
from  the  Brewers,  from  Weems,  and  from 
one  Sidell  different  tracts  of  land,  which  he 
consolidated  into  a  plantation,  on  which  he 
lived,  and  that  this  plantation  embraced  the 
premises  in  dispute;  that  David  Mitchell 
had  been  In  actual  possession  of  a  portion  of 
the  land  included  within  the  boundaries  of 
this  plantation,  cultivating  part  of  it,  from 
the  time  be  purchased — his  last  purchase  be- 
ing made  in  1825 — ^and  so  remained  in  posses- 
sion up  to  the  date  of  bis  death  in  1853.  The 
plaintiff  undertook  to  connect  his  titie  with 
that  of  David  Mitchell  by  introducing  a  deed 
from  the  heirs  of  David  Mitchell  to  John  D. 
Vemer,  executed  In  1869;  by  a  deed  from 
John  D.  Verner  to  Malinda  Vemer,  made 
in  1885 ;  and  by  a  deed  to  himself  from  Ma- 
linda Verner  subsequently  executed  during 
that  year.  He  also  proved  actual  possession 
by  his  predecessors  in  title  and  by  himself 
of  a  part  of  the  premises  which  was  known 
as  the  "David  Mitchell  Plantation."  and  of- 
fered testimony  tending  to  show  that  the 
tract  of  land  in  dispute  was  within  the  bound- 
aries of  that  plantation.  There  was  also  evi- 
dence introduced  in  his  behalf  to  the  effect 
that,  just  prior  to  the  time  John  D.  Vemer 
purchased  this  plantation  from  the  Mitchell 
heirs,   the   defendant  pointed  out  the  line 
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which  divided  their  property  from  the  land 
claimed  by  him ;  that,  according  to  the  bound- 
aries pointed  out  by  the  defendant,  the  strip 
of  land  in  controversy  formed  a  part  of  the 
David  Mitchell  plantation;  and  that,  upon 
the  faith  of  the  declarations  made  by  the 
defendant  as  to  where  the  dividing  line  ran, 
John  D.  Yemer  Immediately  went  and  closed 
his  trade  with  the  Mitchell  heirs.  On  the 
other  hand,  the  defendant  denied  making  any 
such  declarations  to  John  D.  Verner,  and  in- 
troduced the  following  evidence  in  support 
of  his  claim  of  title  by  prescription  to  the 
premises  sued  for:  Deed  from  Thos.  A.  Bry- 
ant to  Edward  M.  Camp,  dated  December  20, 
1855;  deed  from  Camp  to  Hugh  Crawford, 
dated  August  25,  1860;  testimony  that  Hugh 
Crawford  subsequently  died,  and  on  a  division 
of  his  estate  a  portion  of  the  land  described 
in  the  foregoing  deeds  was  assigned  to  Sam- 
uel J.  Verner,  the  husband  of  a  daughter  of 
Hugh  Crawford,  in  1864;  and  a  deed  from 
Samuel  J.  Verner  to  defendant,  executed  dur- 
ing the  same  year.  The  defendant  also  offer- 
ed evidence  in  support  of  his  contention  that 
the  several  conveyances  under  which  he  claim- 
ed covered  the  land  in  dispute,  and  that  he 
and  his  predecessors  in  title  had  been  in  actu- 
al possession  of  a  portion  of  the  tract  de- 
scribed in  the  deed  to  him  ftom  Samuel  J. 
Verner. 

Under  the  testimony  submitted  pro  and 
con,  the  jury  would  have  been  warranted  in 
reaching  the  conclusion  that  both  the  plain- 
tiff and  the  defendant  held  deeds  which  cov- 
ered the  particular  strip  of  land  In  controver- 
sy, though  neither  had  ever  been  in  actual 
possession  of  it,  nor  had  his  predecessors 
in  title.  If  such  be  the  truth  of  the  case,  then 
there  could  be  no  prescription  subsequent  to 
1855,  for  the  reason  that  neither  the  plain- 
tiff nor  the  defendant  nor  their  predecessors 
in  title  had  anything  more  than  a  construct- 
ive possession  of  the  premises  in  dispute. 
Where  a  person  having  a  paper  title  to. land 
is  in  actual  possession  of  a  part  only  of  the 
tract,  the  law  construes  his  possession  to  ex- 
tend to  the  boundaries  of  the  tract;  hence 
adjacent  owners  may  be  in  constructive  pos- 
session of  the  same  land,  it  being  included 
within  the  boundaries  of  two  different  tracts. 
In  such  cases  no  prescription  can  arise  in 
favor  of  either.  Civ.  Code  1895,  §  3586.  Ac- 
cordingly, if  there  was  no  prescriptive  title 
which  had  ripened  since  1855,  because  of 
the  lapping  over  of  the  respective  paper  titles, 
the  right  of  the  plaintiff  to  recover  would 
have  to  depend  upon  his  proving  to  the  satis- 
faction of  the  jury  that  the  defendant  had 
estopped  himself,  by  declarations  respecting 
the  location  of  the  dividing  lines  made  to 
John  D.  Verner,  from  asserting  any  claim  to 
the  land  sued  for.  As  to  this  issue  the  tes- 
timony was  directly  conflicting,  and  we  can- 
not, of  course,  assume  in  whose  favor  the 
jury  decided  it  They  may  not  have  been 
able  to  agree  as  to  what  was  the  real  truth 
of  this  issuci  and  may  have  put  their  verdict 


upon  the  theory  that,  whatever  may  have 
been  the  truth  as  to  this  matter,  the  plaintiff 
was  entitled  to  recover  upon  a  prescriptive 
title  acquired  by  David  Mitchell  under  the 
deeds  which  the  court  held  constituted  good 
color  of  title.  If  so,  the  verdict  was  con- 
trary to  law  and  the  evidence,  and  was  the 
direct  result  of  the  error  committed  in  admit- 
ting these  deeds  In  evidence.  We  are  there- 
fore constrained  to  hold  thati  the  error  was 
calculated  to  operate  to  the  prejudice  of  the 
defendant,  because  giving  to  the  plaintiff  the 
benefit  of  a  theory  of  recovery  upon  which 
he  had  no  right  to  a  verdict 

3.  When  the  deed  from  Malinda  Verner  to 
the  plaintiff  was  offered  in  evidence,  it  was 
objected  to  on  the  ground  that  it  purported 
to  have  been  executed  in  South  Carolina  be- 
fore two  witnesses,  neither  of  whom  was  an 
officer  legally  competent  to  attest  a  deed. 
This  objection  was  met  by  proof  of  its  execu- 
tion, and  the  deed  was  properly  admitted  in 
evidence. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  OANDLER,  J.,  absent 

ELLIOTT  T.  McOALLA. 
(Supreme  Court  of  Georgia.     May  18»  190S.) 

▲FPBAIr-BXVnW— HKW   TBIAI.. 

This  case  is  controlled  by  the  well-estab- 
Hshed  rule  that,  where  the  verdict  was  not  de- 
manded under  the  law  and  the  evidence,  the 
grant  of  a  first  new  trial  will  not  be  disturbed, 
though  based  on  a  single  ground,  and  without 
regard  to  whether  or  not  such  ground  was  meri- 
torious. Macon  Consolidated  St  R.  Co.  v. 
Jones,  42  S.  E.  468,  116  Ga.  351,  and  cases 
cited;  Cordray  v.  Savannah  Ry.  Co.,  43  S.  B. 
755,  117  Ga.  464:  Mock  v.  Savannah  By.  Co., 
60  S.  E.  121,  122  Ga.  385. 

(Syllabus  by  the  Court) 

Error  from  Cftj  Ck)urt  of  Blberton;  P.  P. 
Proffltt  Judge. 

Action  between  M.  E.  Elliott  and  M.  A. 
McCalla,  executrix.  From  an  wder  grant- 
ing a  new  trial,  Elliott  brings  error.  Af- 
firmed. 

Z.  B.  Rogers  and  Van  Duser  &  Tutt  for 
plaintiff  in  error,  Jos.  N.  Worley,  for  de- 
fendant in  error.  . 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  CANDLER,  J^  ab- 
sent 


(12S  Ga.  98) 
SIMS  V.  PRICE. 
(Supreme  Court  of  (Georgia.    May  15,  1905.) 

G  ABN I8HMSNT— ANSWEB— TEA.VBB8B— IV01S0B 

OF  FILING. 

Under  the  act  of  December  21,  1897  (Acts 
1897,  p.  54;  Van  E>pps'  Code  Subp.  f  6223), 
notice  of  the  filing  of  a  traverse  of  the  answer 
of  a  garnishee  in  a  proceeding  pending  in  a 
court  other  than  a  justice's  court  'shall  be  giv- 
en in  writing  *  *  *  at  least  ten  days  be- 
fore the  trial  of  such  garnishment."  Even  if 
the  court  has  any  discretion  to  postpone  the 
trial  to  permit  notice  to  be  given,  it  is  not  an 
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abuse  of  discretion  to  refuse  to  do  to  where  more 
than  five  months  elapsed  between  the  filing  of 
the  trayerse  and  the  calling  of  the  caae  for 
trial,  and  no  reason  is  assigned  for  the  failure 
to  give  the  notice. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Ck>art,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  between  Naomi  Sims  and  Thomas 
Price.  From  the  judgment,  Naomi  Sims 
brings  error.    Affirmed. 

The  answer  of  the  garnisliee  was  filed  on 
July  26,  1904.  On  the  same  paper  on  which 
the  answer  was  written,  the  plaintiff  on  Au- 
gust 20,  1904,  wrote  and  filed  a  traverse  to 
the  answer.  On  January  26,  1905,  the  case 
was  called  for  trial,  and  the  garnishee  moved 
to  dismiss  the  traverse  because  notice  of  the 
filing  of  the  traverse  had  not  been  served  on 
him  10  days  before  the  trial.  The  plaintiff 
moved  that  the  case  be  postponed  or  contin- 
ued for  the  term,  in  order  to  give  him  time  to 
serve  the  notice.  The  court  dismissed  the 
traverse  and  discharged  the  garnishee,  and 
the  plaintiff  excepted. 

Henry  Walker,  for  plaintiff  in  error.  M. 
B.  Bubanks,  for  defendant  in  error. 

COBB,  J.  The  act  of  December  21,  1897, 
provides  that  notice  of  the  filing  of  a  traverse 
of  the  answer  of  a  garnishee  in  a  proceeding 
In  a  court  other  than  a  Justice's  court  shall 
be  given  to  the  garnishee,  if  he  be  accessible, 
and,  tf  not,  to  bis  agent  or  attorney  of  record, 
at  least  "ten  days  before  the  trial  of  sucb 
garnishment"  Acts  1897,  p.  64  (Van  Epps* 
Code  Supp.  §  6223).  Failure  to  give  the  no- 
tice under  such  circumstances  renders  the 
judgment  void.  When  the  garnishee  Is  ac- 
cessible, notice  of  the  filing  of  the  traverse 
Is  an  indispensable  prerequisite  to  give  the 
court  jurisdiction  to  try  the  issue  made  by 
the  traverse. 

E3ven  if  the  court  has  a  discretion  to  grant 
a  postponement,  that  notice  may  be  given, 
there  was  no  abuse  of  discretion  in  the  pres- 
ent case  In  refusing  to  do  so.  The  plaintiff 
bad  more  than  five  months  In  whicb  to  give 
the  notice,  and  assigned  no  reason  whatever 
for  his  failure  to  do  so.  In  the  absence  of  a 
traverse,  the  answer  of  the  garnishee  was 
such  as  to  authorize  bis  discharge. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 
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(Supreme  Court  of  Georgia.    May  15,  1905.) 

UkNDLOBD    AND    TENANT— DISTRESS    FOB    BENT. 

Distress  for  rent  will  lie  only  where  the 
relation  of  landlord  and  tenant  exists  between 
the  parties.  Cohen  v.  Broughton,  54  Ga.  296^ 
Iiathrop  V.  Standard  Oil  Co.,  83  Ga.  307,  9  S. 
E.  1041.  Where  the  entry  is  under  one  holding 
adversely  to  another,  the  latter  is  not  the  land- 
lord of  the  tenant.    See  Civ.  Code  1895,  §  3116. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant,  f  1063.] 

(Syllabus  by  the  Coart.) 
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Error  from  Snperlor  Court,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  by  Naomi  Sims  against  Thomas 
Price.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Henry  Walker,  for  plaintiff  in  error.  M. 
B.  Eubanks,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  CANDT^TQR^  J^  ab- 
sent 

(m  Ga.  763) 
PLANT  et  al.  ▼.  PLANT  et  al. 
(Supreme  Court  of  Georgia.    May  10,  1905.) 

DEED— CONSTBUCnON— GBANTBES—CONVEY- 
▲NCE  IN  TBtlST— POWERS  OF  TBUSTEB. 

1.  Where  a  deed  executed  in  1891  convened  to 
a  man,  as  trustee  for  his  wife  and  their  children, 
certain  real  estate,  only  such  children  as  were 
then  in  life  took  any  interest  under  the  convey- 
ance, and  after-bom  children  took  nothing  there- 
under. 

2.  Permission  having  been  asked  to  review  the 
former  rulings  of  the  court  on  this  subject, 
upon  consideration  they  are  afllrmed. 

8.  That  real  estate  can  be  conveyed  in  trust 
in  such  terms  as  will  operate  to  admit  after^ 
born  children  does  not  alter  the  general  rule  of 
construction  where,  as  in  this  case,  there  is  no 
such  provision. 

4.  Where  a  deed  was  made  and  delivered  in 
1891,  conveying  to  a  husband,  as  trustee  for 
his  wife  and  their  children,  certain  real  estate, 
the  fact  that  it  provided  tnat  the  grantee,  "a9 
trustee  as  aforesaid,"  should  have  full  power 
and  authority  during  his  lifetime  to  mortgage 
the  property,  and  to  use,  control,  and  dispose 
of  the  rents,  issues,  and  profits  of  the  said  prop- 
erty as  he  might  see  fit,  without  accountability 
to  the  cestuis  que  trust,  or  either  of  them,  or 
to  any  successor  in  said  trust,  as  to  said  rents, 
issues,  and  profits  of  said  property,  and  further 
conferred  upon  him,  as  trustee,  power  to  sell, 
mortgage,  or  incumber  any  of  the  property  at 
his  discretion,  and  to  reinvest  the  proceeds  in 
other  property  upon  like  uses  and  trusts,  with* 
out  the  necessity  of  obtaining  any  order  of  court 
therefor,  did  not  alter  the  rule  of  construction 
above  announced,  or  operate  to  let  in,  as  benefi- 
claries  of  the  trust,  children  born  after  the  ex- 
ecution of  the  deed,  and  before  the  death  of  Uie 
trustee. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bibb  County; 
Robt  Hodges,  Judge. 

Action  by  M.  M.  Plant  and  others,  by  their 
next  friend,  against  M.  R.  Plant  and  others. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    Affirmed. 

On  March  21,  1891,  Myron  Nussbaum  ex- 
ecuted a  deed  to  Robert  H.  Plant,  as  trustee 
for  his  wife,  Margaret  R.  Plant,  and  their 
children,  the  material  parts  of  which  were  as 
follows:  'TBetween  Myron  Nussbaum,  of  the 
county  of  Bibb,  of  the  one  part,  and  Robert 
H.  Plant,  as  trustee  of  his  wife,  Margraret 
H.  Plant,  and  their  children,  of  the  county 
of  Bibb,  of  the  other  part,  wltnesseth,  that 
the  said  Myron  Nussbaum,  for  and  in  con- 
sideration of  the  sum  of  twentj^-nine  thou- 
sand dollars  *  *  *  hath  granted,  bar- 
gained, sold,  aliened,  conveyed  and  conHrm- 
ed    •    ♦    ♦    unto  the  said  Robert  H.  Plant, 
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as  trustee  as  af(M:«said,  his  successors,  heirs, 
and  assigns,  all  that  lot  or  parcel  of  land 
*  ♦  •  in  the  county  and  State  aforesaid, 
being  parts  of  lots  numbers  1  and  2  In  square 
number  15,  ♦  ♦  •  provided  always  the 
said  Robeii:  H.  Plant,  as  trustee  as  afore- 
said, shall  have  full  power  and  authority 
uuring  his  lifetime  to  mortgage  said  prop- 
erty, and  to  use,  control,  and  dispose  of  the 
rents,  issues,  and  profits  of  the  said  prop- 
erty as  he  may  see  fit,  without  accountability 
to  the  said  cestuis  que  trusts,  or  either  of 
them,  or  to  any  successor  in  said  trust, 
as  to  said  rents,  issues,  and  profits  of  said 
property.  The  said  Robert  H.  Plant,  as  trus- 
tee as  aforesaid,  shall  have  full  power  and 
authority  to  sell,  mortgage,  or  encumber 
any  or  all  of  said  property  at  his  discretion, 
and  the  proceeds  in  his  discretion  to  rein- 
vest in  other  property  to  like  uses  and  trusts, 
but  in  no  case  shall  it  be  necessary  to  obtain 
any  order  or  decree  of  any  court  for  such 
sale,  mortgage,  or  other  encumbrance,  and 
any  sale  of  said  property,  or  any  part  there- 
of, shall  be  in  public  or  private,  and  upon 
such  terms  as  the  said  trustee  may  think 
best.  To  have  and  to  hold  said  bargained 
property  with  all  and  singular  the  rights, 
members,  and  appurtenances  thereunto  ap- 
pertaining, to  the  only  proper  use,  benefit, 
and  behoof  of  him,  the  said  Robert  H.  Plant, 
trustee  as  aforesaid,  his  successors,  heirs, 
executors,  administrators,  and  assigns  in  fee 
simple."  At  the  time  of  the  execution  and 
delivery  of  the  deed.  Plant  and  his  wife 
had  several  children,  all  of  whom,  except  one, 
are  still  living.  After  the  execution  and 
delivery  of  the  deed,  three  other  children 
were  bom.  The  property  Is  the  mansion  j 
house  and  lot  Plant  died,  and  the  three  j 
last-mentioned  children,  by  their  next  friend, 
filed  an  equitable  petition  against  Margaret 
R.  Plant  and  others.  Tbe  sole  question  rais- 
ed by  this  petition  for  determination  here 
is  whether  or  not,  under  the  deed  from  Nuss- 
baum  to  Plant,  as  trustee,  the  three  children 
born  after  its  execution  and  delivery  took 
any  interest.  The  judge  presiding  in  the  su- 
perior court  held  that  they  took  no  interest, 
and  directed  a  verdict  accordingly.  To  this 
ruling  plaintiffs  excepted. 

C.  H.  Hall,  Jr.,  for  plaintiffs  in  error. 
A.  L.  Miller  and  Dessau,  Harris  &  Harris, 
for  defendants  in  error. 


LUMPKIN,  J.  (after  stating  the  above 
facts).  1.  As  far  back  as  the  decision  in 
Wild's  Case,  6  Coke's  R.  17  (Ed.  of  Thomas  & 
Eraser,  vol.  3,  p.  288),  it  was  "resolved  for 
good  law"  that  if  A.  devised  lands  to  B.  and 
to  his  children  or  issues,  B.  having  no  issue 
at  the  time  of  the  devise,  an  estate  tail 
was  created,  but  otherwise  where  there  was 
issue.  In  this  state  estates  tail  have  been 
abolished,  and  it  has  frequently  been  held 
that  a  deed  conveying  lands  to  a  person  and 
his  children  passed  title  to  him  and  the  chil- 


dren in  esse  when  the  deed  was  executed 
and  delivered,  and  that  after-bom  children 
took  no  interest  thereunder.  In  Tharp  v. 
Yarbrough,  79  Ga.  382,  4  S.  B.  915,  11  Am. 
St.  Rep.  439,  it  was  held  that  a  deed,  the 
consideration  of  which  was  love  and  affec- 
tion, from  A.,  of  the  one  part,  to  the  heirs 
of  B.,  of  the  other  part,  there  being  three 
children  in  life  when  the  deed  was  executed, 
passed  the  title  to  those  three  children,  and 
children  of  B.  subsequently  bom  took  no  in- 
terest under  it  The  word  "heirs"  was  treat- 
ed as  the  equivalent  of  "children"  in  that 
case.  The  fact  that  a  conveyance  may  have 
been  made  to  a  trustee  for  a  married  woman 
and  her  children,  instead  of  being  made  di- 
rectly to  them,  did  not  vary  this  rule.  In 
Hollis  V.  Lawton,  107  6a.  1(K2,  32  S.  E.  846,  73 
Am.  St.  Rep.  114,  it  was  held  that  a  convey- 
ance of  land  by  a  deed  to  one  as  trustee  of 
"bis  wife,  and  children  issue  of  their  mar- 
riage," included,  as  beneficiaries  of  the  trust, 
only  the  wife  and  such  of  her  children  of  the 
marriage  with  the  trustee  as  were  in  life  at  the 
time  of  the  execution  and  delivery  of  the  deed. 
In  Loyless  v.  Blackshear,  43  6a.  327,  it  was 
held  that  where  a  deed  conveyed  lands  to  a 
trustee  for  a  married  woman  and  her  children 
in  fee  simple,  she  and  her  children  then  In 
life  took  an  estate  as  Joint  tenants,  or,  under 
our  law,  as  tenants  in  common.  In  Wood 
T.  Mc6uire,  15  6a.  202,  it  was  held  that  a 
devise  to  "A.'b  children,  their  heirs  and  as- 
signs forever,"  vested  the  title  in  those  in 
esse  at  the  death  of  the  testator.  In  Baird 
V.  Brookin,  86  6a.  709,  12  S.  E.  981,  12  L. 
"BU  A.  157,  it  was  held  that,  where  land  was 
conveyed  to  a  trustee  for  a  woman  and  her 
children  (she  having  none  at  that  time),  chil- 
dren born  subsequently  to  the  execution  of 
the  deed  took  no  interest  thereunder.  See, 
also,  6illespie  v.  Schuman,  62  6a.  252;  Estill 
V.  Beers,  82  6a.  608,  9  S.  E.  596;  Lofton  v. 
Murchison,  80  6a.  391,  7  S.  E.  322;  Davis 
V.  Holllngsworth,  113  6a.  210,  38  S.  E.  827, 
84  Am.  St  Rep.  233;  Butler  v.  Ralston,  69 
6a.  485;  6oodrich  v.  Pearce,  83  6a.  781, 
784,  10  S.  E.  451;  WUey  v.  Smith,  3  6  a.  551. 

2.  Realizing  that  such  have  been  the  de- 
cisions of  this  court,  counsel  for  plaintiffs  in 
error  asked  leave  to  review  them,  which  was 
granted.  We  see  no  reason,  however,  to  re- 
verse these  decisions,  so  far  as  they  affect 
the  question  involved  in  the  present  case, 
and  they  are  affirmed. 

3,  4.  There  can  be  no  doubt  that  real  es- 
tate can  be  conveyed  in  trust  so  as  to  let  in 
after-born  children  as  well  as  those  in  esse. 
Instances  of  such  conveyances  will  be  found 
in  Pierce  v.  Brooks,  52  6a.  425;  Taylor  v. 
Brown,  112  6a.  758,  38  S.  B.  66;  Brady  v. 
Walters,  55  6a.  25;  Lee  v.  Tucker,  56  6a.  9. 
But  the  fact  that  a  conveyance  can  be  drawn 
so  as  to  let  In  after-bom  children  does  not 
alter  the  rule  of  construction  where  there  is 
no  such  provision,  and  we  think  that  there 
is  nothing  in  this  case  to  show  a  different 
intention  on  the  part  of  the  maker  of  the 
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deed,  so  as  to  take  it  out  of  the  general  rule. 
In  the  case  of  Vinson  v.  Vinson,  33  Ga.  454, 
it  appeared  that  the  testator  devised  certain 
property  to  "the  heirs  In  law"  of  one  of  his 
sons,  and  made  that  son  trustee  for  the 
property  so  bequeathed.  It  was  decided 
that  the  son  held  the  property  In  trust  for 
all  who  might  answer  the  description  of  his 
heirs  in  law  at  the  time  of  his  death.  This 
decision  was  construed  and  held  not  to  con- 
flict with  the  general  rule  in  Hollis  v.  Law- 
ton,  107  6a.  106,  32  S.  E.  846,  73  Am.  St 
Rep.  114. 

It  is  contended  that  the  terms  of  the  deed 
to  Plant  as  trustee  indicated  an  intention 
to  postpone  the  enjoyment  of  the  property 
by  the  children  until  after  the  death  of 
Plant,  and  that  therefore  all  persons  answer- 
ing the  description  of  children  at  that  time 
were  entitled  to  take  under  such  deed.  In 
1  Ball  &  Beatty,  459,  Downes,  G.  J.,  said  that 
the  doctrine  in  Wild's  Case,  and  the  de- 
cisions founded  upon  it,  establish  these  prop- 
ositions: "Where  the  devise  is  in  terms  im- 
mediate, and  so  intended  by  the  testator, 
and  the  description  of  the  persons  to  take  Is 
general,  there  none  that  do  not  fall  within 
the  description  at  the  time  of  the  testator's 
death  can  take.  Therefore  the  after-bom 
must  be  excluded.  But  where  the  enjoyment 
of  the  thing  devised  is,  by  the  testator's  ex- 
pressed intent,  not  to  be  immediate  by  those 
among  whom  It  is  finally  to  be  divided,  but 
is  postponed  to  a  particular  period,  or  until 
a  particular  event  shall  happen,  then  those 
who  answer  the  general  description  at  that 
period,  or  when  the  event  happens  on  which 
the  distribution  is  to  be  made,  are  entitled 
to  take."  The  original  report  is  not  before 
the  writer,  but  the  above  quotation  is  taken 
from  a  note  to  Wild's  Case  in  the  edition 
of  Thomas  &  Eraser  of  Coke's  Reports,  vol. 
3,  p.  290;  also  copied  in  Goodrich  v.  Pearce, 
83  Ga.  781,  10  S.  E.  451.  The  clauses  in  the 
deed  relied  on  to  sustain  this  contention  are 
as  follows:  "Provided  always  the  said  Rob- 
ert H.  Plant,  as  trustee  as  aforesaid,  shall 
have  full  power  and  authority  during  his 
lifetime  to  mortgage  said  property,  and  to 
use,  control,  and  dispose  of  the  rents,  is- 
sues, and  profits  of  the  said  property  as  he 
may  see  fit,  without  accountability  to  the 
said  cestuis  que  trusts,  or  either  of  them,  or 
to  any  successor  in  said  trust,  as  to  said 
rents,  issues,  and  profits  of  said  property. 
The  said  Robert  H.  Plant,  as  trustee  as 
aforesaid,  shall  have  full  power  and  author- 
ity to  sell,  mortgage,  or  encumber  any  or 
all  of  said  property  at  his  discretion,  and 
the  proceeds  in  his  discretion  to  reinvest  in 
other  property  to  like  uses  and  trusts,  but 
In  no  case  shall  it  be  necessary  to  obtain 
any  order  or  decree  of  any  court  for  such 
sale,  mortgage,  or  other  encumbrance,  and 
any  sale  of  said  property,  or  any  part  there- 
of, shall  be  in  public  or  private,  and  upon 
such  terms  as  the  said  trustee  may  think 
best."    These  provisions  of  the  deed  will  not 


sustain  the  contention  made.  Clearly  the 
conferring  upon  a  trustee  of  power  to  sell 
and  reinvest  does  not  postpone  the  time  of 
enjoyment  of  the  estate.  So  that  the  argu- 
ment must  rest  upon  the  first  sentence  of 
the  excerpt  from  the  deed  Just  quoted.  This 
provides  for  power  in  the  trustee,  as  such, 
to  do  two  things:  First,  to  mortgage  the 
trust  property  during  his  lifetime;  second, 
to  use,  control,  and  dispose  of  the  rents,  is- 
sues, and  profits  as  he  may  see  fit,  without 
accountability  to  the  cestuis  que  trust,  x>r 
either  of  them,  or  to  any  successor  in  the 
trust  The  power  conferred  upon  the  trus- 
tee to  mortgage  the  trust  property  in  no  way 
postpones  the  enjoyment  of  the  trust.  Nei- 
ther do  we  think  that  the  conferring  of 
power  upon  him  to  use,  control,  or  dispose 
of  the  rents,  issues,  and  profits  without  ac- 
countability had  that  effect  The  deed  did 
not  say  that  Plant,  as  an  individual,  should 
enjoy  such  rents,  issues,  and  profits  during 
his  lifetime,  or  reserve  to  him  any  such 
right  It  provided  that  as  trustee  he  could 
mortgage,  and  could  use,  control,  and  dis- 
pose of,  the  rents,  issues,  and  profits.  It 
simply  gave  him,  in  his  character  as  trus- 
tee, certain  broad  powers,  and  relieved  him 
from  accountability  as  to  rents,  issues,  and 
profits.  The  expression,  "to  use,  control, 
and  dispose  of  the  rents,  issues,  and  profits," 
immediately  followed  tile  power  to  "mort- 
gage as  trustee,"  and,  fairly  construed,  con- 
ferred authority  to  so  use,  control,  and  dis- 
pose of  the  rents,  issues,  and  profits  as  trus- 
tee. The  fact  that  he  should  not  be  held  ac- 
countable or  required  to  account  for  the  use 
which  he  should  so  make  does  not  operate 
to  reserve  a  life  estate  in  him  as  an  indi- 
vidual, or  to  postpone  the  enjoyment  of  the 
trust  estate  by  the  beneficiaries.  The  ha- 
bendum clause  further  sustains  this  view. 
Compare  Thompson  v.  Sanders,  118  Ga.  928, 
45  S.  E.  715. 

Judgment  afllrmed.     All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


(123  Go.  14) 
MONTGOMERY  v.  KING. 
(Supreme  Court  of  Georgia.    May  12,  1905.) 

PUSADINQ— AMSNDICEN'T— MOBTQAQE     FOBS- 

CLOSUBS— PBOCESa— ASSIO  NU  ENT— 

PASTIES. 

1.  Where  a  petition  does  not  set  forth  the 
cause  of  action  in  orderly  and  distinct  para- 
graphs, numbered  consecutively,  this  defect  in 
form  may  be  cured  by  amendment,  as  was  don« 
in  the  present  case. 

2.  In  a  proceeding  to  foreclose  a  mortgage, 
the  law  does  not  contemplate  that  process  shall 
be  issued  by  the  clerk  of  the  court  as  in  ordi- 
nary suits  (Civ.  Code  1895,  (  4974),  but  ex- 
pressly provides  that  the  judge  of  the  superior 
court  shall,  upon  petition,  summarily  grant  a 
rule  nisi  against  the  mortgagor,  directing  the 
principal,  interest,  and  costs  to  be  paid  into 
court  on  or  before  the  first  day  of  the  term  next 
succeeding  that  at  which  the  rule  is  issued, 
which  rule  shall  be  published  once  a  month  for 
four  months,  or  served  upon  the  mortgagor  at 
least  three  months  previous  to  the  time  at  whicli 
the  money   is  directed  to  be  paid   into  court 
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Ciy.  Code  1895,  (  2743.     The  rule  nisi  is  the 

Erocess  ander  which  service  upon  the  mortgagor 
I  perfected,  and  Jurisdiction  over  his  person 
acquired.  Stiles  ▼.  Elliott,  68  Ga.  83 ;  FaWey 
7.  Jones,  80  Ga.  131,  4  S.  E.  264. 

3.  A  mortgage  transferred  by  written  assign- 
ment may  be  foreclosed  in  tiie  name  of  the 
mortgagee,  suing  for  the  use  of  the  assignee. 
Ciy.  Code  1805,  §  2745.  In  such  a  case  the 
mortgage  is  the  instrument  declared  on,  and  it 
is  unnecessary  to  set  forth  the  terms  of  the 
written  assignment,  or  to  attach  a  copy  thereof 
to  the  petition.    Civ.  Code  1895,  S  4963. 

[E)d.  Note. — For  cases  in  point,  see  yoL  85, 
C«nt  Dig.  Mortgages,  (  1228.] 

4.  In  so  far  as  the  objections  raised  by  special 
demurrer  to  the  plaintiff's  petition  were  well 
taken,  they  were  met  by  appropriate  amend- 
ment, and  the  court  properly  refused  to  dis- 
miss the  plaintiffs  action. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  Couoty; 
W.  M.  Henry,  Judge. 

Action  by  J.  B.  King,  for  use,  etc.,  against 
A.  A.  Montgomery.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Henry  Walker,  for  plaintiff  in  error. 
Fouchd  &  Fouchd  and  M.  B.  Eubanks,  for 
defendant  in  error. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  OANDLER,  J.,  ab- 
sent 


(122  Ga.  8S8) 

ELBBRTON  HARDWARE  CO.  ▼.  HAWES. 
(Supreme  Ck>urt  of  Ckorgia.    May  12,  1905.) 

SALB— CONTRACT^— CONSTRUCTION— ESTOPPEL. 

1.  Where  the  parties  to  an  executory  agree- 
ment for  the  sale  of  goods  agree  that  the  price 
to  be  paid  for  the  property  shall  be  fixed  by 
valuers  nominated  in  the  agreement,  there  is  no 
contract  of  sale  if  the  persons  appointed  as 
valuers  fail  or  refuse  to  act  as  such;  and  this 
is  true  even  where  one  of  the  parties  to  the 
agreement  is  the  cause  of  such  failure  or  re- 
fusal 

2.  Where  one  of  the  persons  nominated  in 
such  an  agreement  as  valuers  refuses  to  act, 
the  other  has  no  power,  without  the  consent  of 
both  parties  to  the  agreement,  to  select  a  third 
person  to  act  as  a  valuer  in  the  place  of  the 
person  so  refusing. 

3.  The  consent  of  one  of  the  parties  to  such 
an  agreement  that  another  valuer  should  be  so 
selected  cannot  be  implied  from  his  mere  failure 
to  reply  to  a  written  notice  by  the  other  party 
of  the  refusal  of  one  of  the  valuers  nominated 
to  act,  and  that,  if  the  party  notified  did  not 
select  another  person  to  fill  the  place,  the  valuer 
willing  to  act  would  select  a  third  person  to 
serve  with  him  in  valuing  the  property.  ■ 

4.  The  fact  that  one  of  the  parties  to  an 
agreement  of  this  character  is  the  cause  of  the 
refusal  of  one  of  the  persons  appointed  therein 
as  a  valuer  to  act  as  such  does  not  estop  him 
from  denying  that  he  is  bound  by  a  valuation 
of  the  property  made  otherwise  than  as  provided 
for  in  the  agreement. 

(Syllabus  by  the  C3ourt) 

Error  from  Superior  Court,  Elbert  County; 
H.  M.  Holden,  Judge. 

Action  by  the  Elberton  Hardware  Com- 
pany against  A.  S.  Hawes.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed, 


In  a  suit  by  the  Elberton  Hardware  Com- 
-psmy  against  A.  S.  Hawes,  the  petition  made 
the  following  allegations:  The  plaintiff  is  a 
corporation.  On  February  20,  1904,  the  par- 
ties entered  into  the  following  written  con- 
tract: 

"State  of  Georgia,  0>unty  of  Elbert  This 
contract  and  agreement  made  and  entered 
into  this  20th  day  of  February,  1904,  by  and 
between  the  Elberton  Hardware  Company, 
a  corporation  duly  organized  under  the  laws 
of  said  State,  of  the  first  part,  and  A.  S. 
Hawes  of  said  State  and  county,  wltnesseth: 

'That  the  said  The  Elberton  Hardware 
Company  has  sold  to  the  said  Hawes  the  en- 
tire stock  of  goods  now  owned  by  said  com- 
pany In  the  city  of  Elberton  or  In  transit 
purchased  by  said  company.  The  price  to 
be  paid  for  all  goods  now  In  Ellberton  shall 
be  the  cost  and  carriage  of  said  goods,  less 
2%.  The  expression  'cost  and  carriage' 
herein  used  Is  agreed  to  mean  first  cost  and 
freight  On  all  goods  now  ordered  and  in 
transit  the  said  Hawes  is  to  take  the  place 
and  stead  of  said  company,-  pay  for  said 
goods  the  same  prices  the  said  company  has 
agreed  to  pay.  The  said  company  shall  coun- 
termand all  orders  in  its  power  to  counter- 
mand which  the  said  Hawes  shall  elect  In 
writing  to  be  countermanded.  The  stock  of 
goods  on  hand  of  said  company  shall  be 
taken  under  the  direct  supervision  of  H.  M. 
Owsley  and  J.  T.  Whiteside.  All  depreciated 
stock  up  to  two  hundred  dollars  to  be  paid 
for  as  set  forth  in  paragraph  two  of  this  con- 
tract, and  a  fair  valuation  of  all  depreciated 
stock  in  excess  of  two  hundred  dollars  shall 
be  determined  by  the  said  Owsley  and 
Whiteside.  In  case  they  should  fail  to  agree 
as  to  the  value  of  any  such  depreciated 
stock  they  shall  select  a  referee  whose  de- 
cision shall  be  binding  on  all  parties  b^ein 
as  regards  such  valuation.  As  long  as  the 
said  Hawes  shall  rent  from  N.  6.  Long  the 
store  and  warehouse  now  occupied  by  said 
company,  neither  N.  G.  Long  nor  Geo.  E, 
Heard,  the  said  Long  and  Heard  being  the 
sole  stockholders  In  said  The  Elberton  ELard 
ware  Co.,  shall  engage  in  or  own  stock  in 
any  hardware  business  in  the  city  of  Elber- 
ton. The  said  Hawes  is  to  pay  said  com- 
pany the  sum  of  six  thousand  dollars  in  cash 
as  soon  as  said  stock  of  goods  is  taken  and 
valued  by  said  Owsley  and  Whiteside,  and 
shall  give  to  said  company  a  note  for  the 
balance  of  the  value  of  said  goods,  bearing 
^ght  per  cent  interest  from  date  thereof, 
with  the  usual  clause  therein  regarding  10% 
attorney's  fees,  and  waiver  of  homestead 
and  exemption  right  under  seal.  The  said 
Hawes  further  agrees  to  form  a  corporation 
which  shall  take  charge  of  and  manage  said 
hardware  business,  which  said  corporation 
shall  give  its  note  indorsed  by  said  Hawes 
in  lieu  of  the  note  Just  above  mentioned. 
Upon  the  making  of  the  said  last  mentioned 
note  the  Individual  note  of  said  A.  S.  Hawes 
shall  be  surrendered  to  said  Hawes  by  said 
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company.  Said  stock-taking  shall  commence 
February  29th,  1901,  and  be  completed  as 
early  as  possible.  This  sale  to  be  complete 
and  the  said  six  thousand  dollars  due  the 
day  said  stock-taking  Is  finished.  All  notes, 
mortgage  Hens,  and  accounts  of  atay  nature 
whatever  due  said  The  Elberton  Hardware 
Company  are  to  be  held  by  said  company, 
and  all  debts  due  others  by  said  company 
are  to  be  paid  by  said  The  Elberton  Hard- 
ware Company.  The  title  to  the  stock  of 
goods  hereinbefore  mentioned  Is  to  remain 
In  said  The  Elberton  Hardware  Company 
and  remain  Its  absolute  property  until  the 
payment  of  the  sum  of  six  thousand  dollars 
by  the  said  Hawes  as  hereinbefore  specified. 
In  witness  whereof  the  parties  to  this  agree- 
ment have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 
Executed  in  duplicate.  The  Elberton  Hard- 
ware Company.  [U  S.]  By  N.  G.  Long, 
President  A.  8.  Hawes.  [L.  8.]  Witness: 
Sam  L.  OUve,  W.  D.  Tutt  Jr.  [Elberton 
Hdw.  Co.  Seal.]" 

On  March  2,  1904,  Owsley  and  Whiteside 
''began  taking  the  stock  In  accordance  with 
the  terms  of  said  contract"  On  March  5th 
thereafter  "Owsley  refused  to  have  anything 
further  to  do  with  said  stock-taking."  On 
that  day  the  plaintiff  notified  the  defendant 
in  writing  that  It  was  "ready  and  waiting 
for  [him]  to  come  and  take  stock  under  [the] 
contract  of  February  20th,  1904."  Two  days 
later  the  plaintiff  sent  the  defendant  a  let- 
ter notifying  him  that  Owsley  refused  "to 
further  assist  In  or  supervise  the  stock-tak- 
ing of  the  goods  recently  purchased  by  [de- 
fendant] from  the  Elberton  Hardware  Com- 
pany," and  that  "Whiteside,  the  other  man 
mentioned  In  the  contract  [was]  ready  and 
wining  to  proceed  with  said  stock-taking"; 
requesting  the  defendant  to  select  a  man  to 
take  Owsley's  place  In  the  matter;  and  In- 
forming him  that  In  case  he  refused  to  do 
so,  the  plaintiff  would  "at  once  proceed  to 
have  said  stock  taken  under  the  supervision 
of  said  Whiteside  and  such  other  man  as  he 
[might]  select"  On  March  11,  1904,  the 
plaintiff  again  wrote  to  the- defendant  call- 
ing his  attention  to  the  above-mentioned  let- 
ter, the  notice  therein  of  Owsley's  refusal  to 
act,  and  Its  request  that  the  defendant 
should  select  some  one  to  take  his  place; 
stating  that  it  had  received  no  reply  to  this 
letter;  renewing  Its  request  that  the  defend- 
ant should  select  some  one  to  take  Owsley's 
place;  and  requesting  an  early  reply.  Five 
days  after  this  the  plaintiff  wrote  to  the 
defendant  calling  his  attention  to  its  letters 
of  the  7th  and  11th  of  March;  stating  that 
it  had  received  no  reply  to  the  same,  and 
that  Whiteside  had  "selected  Geo.  A.  Gaines 
to  assist  him  In  taking  said  stock  of  goods, 
and  they  [had]  taken  said  stock  fully  and 
fairly";  that  "their  Inventory,  taken  under 
the  terms  of  [the]  contract"  between  the 
parties,  showed  the  value  of  the  stock  to  be 
$16,602.81.  of  which  amount  $198.39  was  In 


depreciated  stock,  and  the  remainder  in  un- 
depreciated stock;  and  that  the  value  men- 
tioned was  the  net  value,  after  deducting  2 
per  cent  and  giving  a  fair  valuation  to  de- 
preciated stock.  This  letter  stated  that  the 
full  stock-taking  and  Inventory  had  been 
completed  that  day,  and  that  the  plaintiff 
tendered  the  stock  of  goods  to  the  defendant 
and  demanded  that  he  should  pay  It  the  sum 
of  $6,000,  and  give'  to  It  his  note  for  the  re- 
mising sum  of  $10,602.81,  payable  within  a 
reasonable  date,  and  bearing  8  per  cent  per 
annum  Interest  The  letter  further  stated 
that  the  plaintiff  was  prepared  to  give  the 
defendant  title  to  the  stock,  and  a  bond 
guarantying. the  title,  upon  his  compliance 
with  the  demands  made^  and  that  the  plain- 
tiff expected  an  answer  on  that  day.  On 
the  next  day  the  plaintiff  wrote  to  the  de- 
fendant calling  his  attention  to  its  letter  of 
the  day  before,  and  notifying  him  that  it 
would  open  the  store  that  day,  and,  in  due 
course  of  retail  trade,  sell  such  goods  as  pur- 
chasers might  wish  at  retail  prices  until  the 
9th  of  April,  1904,  when  It  would  expose 
the  remaining  stock  for  sale  at  public  auc- 
tion, in  front  of  the  courthouse  door  in  El- 
berton, Ga.,  at  11  olclock  a.  m.,  and  would 
add  the  proceeds  of  the  retail  sales  and  the 
proceeds  of  the  auction  sale  together,  and, 
if  the  total  amount  should  be  lees  than  $16,- 
602.81,  would  hold  him  responsible  for  the 
difference,  but  if  the  total  proceeds  amount- 
ed to  more  J:han  said  sum,  the  plaintiff 
would  pay  the  defendant  the  difference. 
This  letter  further  stated  that  the  plaintiff 
would  advertise  the  auction  in  two  named 
Elberton  newspapers  for  four  Issues  just 
preceding  the  9th  of  April,  1904,  and  would 
also  advertise  the  retail  sales  and  do  every- 
thing it  could  to  protect  the  defendant's  in- 
terest and  that  he  could  "have  possession 
and  title  to  said  stock  of  goods  at  any  time 
before  said  auction  by  compljing  with  the 
terms  of  [plaintiff's]  letter"  of  the  day  be- 
fore. On  the  19th  of  August  1904,  the  plain- 
tiff wrote  to  the  defendant,  notifying  him 
that  the  sale  in  front  of  the  courthouse  on 
April  9,  1904>  resulted  in  the  stock  of  goods 
being  sold  to  the  highest  bidder  for  the  sum 
of  $7,500;  that  the  retail  sales  prior  to  that 
time  amounted  to  $1,380.69,  making  the  total 
amount  received  from  the  sales  of  the  stock 
of  goods  $8,880.69;  and  demanding  of  him 
$7,722.12,  the  difference  between  the  amount 
realized  from  the  sales  of  the  stock  and  the 
sum  at  which  it  was  Inventoried  and  valued, 
"in  compliance  with  the  terms  of  the  original 
contract  of  sale  and  [the]  letters"  of  the  plain- 
tiff to  him  upon  the  subject  In  this  letter 
the  plaintiff  also  demanded  of  the  defend- 
ant $242.80  as  expenses  Incurred  in  the  sale 
of  the  stock,  consisting  of  stated  amounts 
for  clerk  hire,  rent  of  store,  insurance,  etc. 
It  also  demanded  of  him  Interest  on  the 
sums  demanded,  from  April  9,  1904,  at  the 
rate  of  7  per  cent,  per  annum.  The  petition 
alleged  the  selection  of  Gaines  by 'Whiteside 
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to  assist  in  taking  the  stock,  and  making  an 
inventory  of  the  same;    that  "this  was  not 
done  till  said  EEawes  refused  to  notice  the 
letters"  of  the  plaintiff  upon  the  suhject; 
that  Whiteside,  assisted  by  Gaines,  made  an 
Inventory  of  the  stock,  "following  the  terms 
of  the  contract";   that  the  store  was  closed 
and  no  sales  made  while  the  stock  was  be- 
injgr  taken;   that  the  price  of  the  stock  was 
ascertained  by  them  to  be  $16,602.81,  "they 
following  strictly  the  terms  of  the  contract"; 
that  the  stock-taking   and   inventory    were 
completed  on  March  16,  1904;  that  on  March 
17,   1904,   after  sending  the  defendant  the 
letter  of  that  date,  the  plaintiff  opened  the 
doors  of  the  store  and  began  to  sell  the  goods 
at  retail  prices,  the  amount  realized  from  the 
retail   sales   being  $1,380.69;    that  the   ex- 
penses In  making  the   sales  were  $236.80, 
consisting  of  stated  items  for  clerk  hire,  etc.; 
that  the  plaintiff  advertised  the  auction  of 
the  goods  in  the  two  Elberton  newspapers 
for  four  Issues  Just  preceding  the  9th  of 
April — the  cost  of  such  advertising  being  $6 
— and  on  the  date  mentioned  the  remaining 
stock  was  sold  at  public  sale  in  front  of  the 
courthouse  door  in  Elberton  to  the  highest 
bidder  for  $7,500;    that  Hawes,  the  defend- 
ant, was  present  at  the  sale,  and  offered  no 
objection   thereto.     In   the   fifteenth    para- 
graph of  the  petition  it  was  alleged  that 
while  Owsley   and   Whiteside   were  taking 
the  stock,  before  Owsley  refused  to  further 
participate  therein,  the  defendant  directed 
a  salesman  in  the  store  to  sell  from  the  stock 
of  goods  one  wheelbarrow  for  $2,  and  that 
the  salesman  did  so,  and  gave  the  money 
received  from  such  sale  to  the  defendant, 
which  sum  defendant  took,  and  still  retained. 
The  twenty-first  paragraph  alleged  that,  un- 
der the  facts  set  forth  in  the  petition,  the 
defendant  had  "injured  and  damaged  peti- 
tioner in  the  sum  of  $7,722.12  by  the  failure 
of  the  said  Hawes  to  comply  with  the  terms 
of  the  contract    ♦    ♦    ♦    set  forth;    ♦    ♦    ♦ 
that  the  said  Hawes,  by  his  failure  to  com- 
ply with  his  covenants  after  every  reason- 
able opportunity  had  been  afforded  him  to 
comply  with  the  same,  [had]  caused  a  breach 
b^  him  of  said  contract,  and  he  [was]  liable 
to  petitioner  for  the  difference  between  the 
purchase  price  of  said  stock,  to  wit,  $16,- 
602.81,  and  the  amount  realized  by  said  com- 
pany, acting  for  said  Hawes  in  the  said  re- 
tail sales    •    •    •    and  the  said  public  sale, 
the  said  difference  being  the  sum  first  men- 
tioned in  this  paragraph,  besides  interest  on 
said  sum  of  $7,722.12  from  April  9,  1904,  at 
seven  per  cent  per  annum."     The  twenty- 
second  paragraph  alleged  "that  said  Hawes 
has  damaged  petitioner  by  his  said  breach 
of  said  contract  in  the  further  sum  of  $236.- 
80,"  the  expenses  incurred  in  the  retail  sales, 
"and  in  the  further  sum  of  $6  for  cost  of 
advertising"  the  sale  of  the  goods  at  auction, 
"and  the  further  sum  of  $2  as  set  forth  in 
paragrapli  15"  of  the  petition  (the  wheel- 
barrow transaction),  "besides  Interest  on  all 


ot  said  sums,"  etc.  The  twenty-third  para- 
graph alleged  "that  by  said  breach  of  said 
contract  by  said  Hawes,"  and  his  refusal  to 
pay  the  petitioner's  Just  damasres  arising 
therefrom,  it  was  necessary  for  tbe  petition- 
er to  employ  counsel  to  collect  the  damages* 
'*thU8  entailing  on  petitioner  the  further  los3 
and  damage  of  $1,000,"  which  was  a  rea- 
sonable attorney's  fee  for  sucb  services. 
Judgment  in  accordance  with  these  allega- 
tions as  to  the  plaintilTs  damages  was 
prayed. 

The  defendant  demurred  to  the  petitloo 
upon  various  grounds,  among  which  were 
that  it  set  forth  no  cause  of  action,  and  that 
the  paragraphs  in  reference  to  the  T-alning 
of  goods  by  Whiteside  and  Gaines  were  in- 
sufficient in  law  to  charge  the  defendant 
with  any  liability  to  the  plaintiff;  '*tbere  be- 
ing, under  the  contract  sued  on,  no  provision 
for  the  valuing  of  the  merchandise  described 
in  the  contract  sued  on,  otherwise  than  as 
prescribed  by  said  contract"  The  plaintiff 
offered  three  amendments  to  the  petition, 
which  are  indicated  in  the  following  opinion, 
which  were  demurred  to  by  the  defendant 
and  disallowed  by  the  court.  The  court  then 
sustained  the  demurrer  to  the  petition  and 
dismissed  the  same,  and  the  plaintiff  ex- 
cepted. 

Sam  L.  Olive  and  E.  K.  Lnmpldn,  foi 
plaintiff  in  error.  J.  N.  Worley,  Z.  B.  Rogers, 
and  Van  Duzer  &  Tutt,  for  defendant  in  »- 
ror. 

PISH,  P.  J.  (after  stating  the  facts).  L 
In  our  opinion,  the  court  was  right  in  liold- 
Ing  that  the  petition  failed  to  set  forth  a 
cause  of  action.  It  declared  upon  an  alleged 
written  contract  of  sale,  wherein  the  plain- 
tiff was  the  seller  and  the  defendant  the 
purchaser  of  a  described  stock  of  merchan- 
dise, and  sought  to  recover  a  balance  alleged 
to  be  due  upon  the  contract  price  of  tbe 
goods,  after  the  plaintiff,  upon  the  refusal  of 
the  defendant  to  take  them,  had  sold  them 
at  the  latter*s  risk,  and  appropriated  the  pro- 
ceeds from  the  sales  toward  the  payment  of 
the  purchase  money.  But  the  facts  set  fortb 
in  the  petition  as  constituting  the  sale  show- 
ed that  no  sale  had  taken  place.  The  peti- 
tion showed  a  writien  agreement  hetween 
the  parties,  wherein  the  plaintiff  agreed  to 
sell  and  the  defendant  to  purchase  the  stock 
of  goods  at  a  price  to  be  determined  by  Ows- 
ley and  Whiteside,  guided  by  certain  stipula- 
tions applicable,  respectively,  to  depreciated 
or  undepreciated  goods,  with  a  provision  for 
the  valuation  of  the  depreciated  goods  by  ao 
umpire  selected  by  them,  in  the  event  they 
failed  to  agree  as  to  the  valuation  of  such 
goods.  The  petition  further  showed  that 
Owsley  had  refused  to  act  as  a  valuer,  and 
that  no  one  had  been  selected  by  the  parties 
to  take  his  place,  but  that  Whiteside  aod 
Gaines,  whom  Whiteside  had  selected  to  act 
with  him,  had  made  the  valuation  of  the 
stock  of  goods.    Therefore  the  petition  show 
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ed  that  one  of  the  essential  elements  of  a 
sale  was  wanting,  viz.,  an  agreed  price  or 
consideration.  Without  a  price  there  can  be 
no  sal^,  and  while  it  is  perfectly  competent 
for  the  price  to  be  fixed  after  the  agreement 
to  sell  and  purchase  has  been  entered  into 
by  the  parties,  in  accordance  with  the  pro- 
visions therein  upon  the  subject,  yet,  if  the 
price  cannot  be  so  fixed,  there  is  no  sale. 
Undoubtedly  the  written  agreement  between 
the  parties  would  have  resulted  in  a  sale  if 
the  conditions  upon  which  the  sale  depended 
had  been  complied  with,  and  both  parties 
would  then  have  been  bound.  They  provided 
that  the  price  should  be  fixed  by  Owsley  and 
Whiteside,  guided  by  the  terms  of  the  writ- 
ing upon  this  subject,  and,  in  the  absence  of 
any  further  agreement  between  them,  until 
It  was  so  fixed  the  sale  was  incomplete,  and 
there  could  be  no  action  by  the  intended  sell- 
er against  the  intended  buyer,  upon  a  con- 
tract of  sale,  for  the  recovery  of  a  price 
stipulated.  The  written  instrument  itself  de- 
clared: "This  sale  to  be  complete  and  the 
said  six  thousand  dollars  [the  cash  payment] 
due  the  day  said  stock-taking  is  finished,*' 
and  that  "the  said  Hawes  is  to  pay  said  com- 
pany the  sum  of  six  thousand  dollars  in  cash 
as  soon  as  said  stock  of  goods  is  taken  and 
valued  by  said  Owsley  and  Whiteside,  and 
shall  give  to  said  company  a  note  for  the 
balance  of  the  value  of  said  goods,*'  etc.;  and 
it  provided  that  the  title  to  the  stock  of 
goods  should  remain  in  the  Blberton  Hard- 
ware Company  "and  remain  its  absolute 
property  until  the  payment  of  the  sum  of  six 
thousand  dollars  by  said  Hawes  as  hereinbe- 
fore specified."  So  it  is  clear  that  the  agree- 
ment was  executory  upon  both  sides.  There 
was  no  delivery,  actual  or  constructive,  of 
the  goods  by  the  hardware  company  to 
Hawes,  nor  any  intention  that  the  general 
property  therein  should  pass  from  such  com- 
pany to  Hawes  upon  the  signing  of  the  writ- 
ten instrument;  but  it  was,  as  we  have  seen, 
expressly  provided  that  the  sale  should  not 
become  complete  until  the  conditions  speci- 
fied had  been  met  No  person  or  persons 
other  than  Owsley  and  Whiteside,  acting  to- 
gether, had  the  power,  without  the  consent 
of  both  parties  to  the  agreement,  to  fix  the 
price  of  the  goods,  and  thus  supply  the  ele- 
ment missing  in  the  agreement  necessary  to 
constitute  a  contract  of  sale.  When  Owsley 
refused  to  act  in  the  premises,  Whiteside 
bad  no  authority  whatever  to  select  another 
valuer  to  act  with  himself  in  taking  the  stock 
and  valuing  the  goods;  nor  could  either  of 
the  parties  to  the  agreement,  without  the 
consent  of  the  other,  do  so.  Where  parties 
to  an  executory  agreement  for  the  sale  of 
goods  agree  that  the  price  to  be  paid  for  the 
property  shall  be  fixed  by  values  appointed 
by  them,  there  is  no  contract  of  sale  if  the 
persons  appointed  as  valuers  fail  or  refuse 
to  act;  and  this  is  true  even  where  one  of  ' 
the  parties  to  such  an  agreement  is  the  cause  | 


of  such  failure  or  refusal.  1  Benj.  Sales,  ( 
87;  Beach  on  Sales,  §  213;  Tiedeman  on 
Sales,  §  46;  Thurnell  v.  Balbimie,  2  C.  B. 
786;  Cooper  v.  ShuttSeworth,  25  L.  J.  Ex. 
114;  Vickers  v.  Vickers,  4  L.  R.  Eq.  529; 
Milnes  v.  Gery,  14  Ves.  Jr.  400;  Wilks  v. 
Davis,  3  Mer.  507;  Hutton  v.  Moore,  20  Ark. 
382;  Fuller  v.  Bean,  3i  N.  H.  290.  Where 
the  agreement  has  been  executed  by  the  de- 
livery of  the  goods,  and  the  purchaser  has 
done  any  act  which  prevents  their  valuation 
being  fixed  as  the  agreement  provides,  the 
vendor  is  entitled  in  a  proper  action,  to  re- 
cover the  value  of  the  goods  estimated  by 
the  jury.  1  Benj.  Sales,  §  87;  Beach  on 
Sales,  §  213;  Clerke  v.  Westrope,  18  O.  B. 
765;  Humaston  v.  American  Telegraph  Co., 
20  WaU.  20,  22  L.  Ed.  279;  Smyth  v.  Craig, 
3  Watts  &  S.  14.  In  12  Encyclopaedia  of 
Laws  of  England,  405-6,  the  following  prin- 
ciples deducible  from  the  English  cases  are 
stated:  "Where  there  is  an  agreement  for 
the  sale  of  property  at  a  valuation  to  be 
made  by  persons  appointed  by  the  parties  or 
nominated  by  the  agreement,  the  making  of 
the  valuation  according  to  the  terms  of  the 
agreement  is  a  condition  precedent;  and  if, 
by  reason  of  the  refusal  of  either  of  the  par- 
ties to  appoint  a  valuer,  or  to  allow  his 
valuer  to  proceed,  or  by  reason  of  death,  re- 
fusal to  act,  or  disagreement  of  the  valuers 
nominated  by  the  agreement,  the  valuation 
is  not  made  in  accordance  therewith,  there 
is  no  contract  which  can  be  enforced  by  the 
court;  the  vendor  not  being  bound  to  sell, 
nor  the  vendee  to  purchase,  the  property  at 
a  valuation  to  be  ascertained  by  the  court, 
or  in  any  other  manner  than  that  indicated 
by  the  agreement.  •  •  ♦  The  court  can- 
not, in  such  a  case,  compel  a  party  to  appoint 
a  valuer,  or  to  allow  a  valuer  appointed  by 
him  to  proceed."  The  sale  of  goods  act  of 
1804  (56  &  57  Vict.  c.  71),  which  codifies  the 
law  of  England  upon  the  subject  of  the  sale 
of  goods,  provided  that  "where  it  is  agreed 
that  the  price  shall  be  fixed  by  the  valuation 
of  a  third  party,  and  such  third  party  can 
not  or  does  not  make  such  valuation,  the 
agreement  is  avoided;  but  if  in  such  a  case 
the  goods  or  any  part  thereof  have  been  de- 
livered to  or  appropriated  by  the  buyer,  he 
must  pay  a  reasonable  price  therefor;  and 
if  the  third  party  is  prevented  from  making 
the  valuation  by  the  fault  of  the  seller  or 
buyer,  the' party  not  in  fault  may  maintain 
an  action  for  damages  against  the  party  in 
fault."  11  Enc.  Laws  of  Eng.  351.  The  pe- 
tition in  the  case  with  which  we  are  dealing 
cannot  be  construed  as  an  action  for  the  rea- 
sonable value  of  the  goods,  for  the  purpose 
to  declare  upon  and  recover  under  the  al- 
leged contract  of  sale  is  manifest  and  clear. 
Even  if  it  could  be  so  construed,  such  a  suit 
would  not  lie,  because,  as  we  have  seen, 
there  was  no  delivery,  actual  or  constructive, 
of  the  goods  by  the  hardware  company  to 
Hawes,  nor  any  intention  that  the  general 
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property  therein  should  pass  to  Hawes  be- 
fore the  stock  was  taken  and  valued  as  the 
agreement  provided. 

2.  The  first  amendment  offered  for  the  pur- 
pose of  curing  the  defects  in  the  petition 
sought  to  show  that  the  defendant  was  bound 
by  the  acts  of  Whiteside  and  Gaines  in 
taking  the  stock  and  fixing  the  valuation 
thereof,  because  the  plaintiff  had,  by  writ- 
ten communications^  notified  him  of  the  re- 
fusal of  Owsley  to  act  as  a  valuer,  and  re- 
quested him  to  select  some  one  in  his  place, 
and  informed  him  that  If  he  did  not  do  so 
the  plaintiff  would  at  once  proceed  to  have 
the  stock  taken  and  valued  under  the  su- 
pervision of  Whiteside  and  such  other  person 
as  he  might  select,  and  the  defendant  bad 
made  no  reply  to  such  communications.  It 
was  alleged  that  the  defendant's  silence, 
under  the  circumstances,  and  his  failure  to 
object  to  the  course  which  the  plaintiff  pro- 
posed to  pursue,  was  a  fraud  upon  the  plain- 
tiff, and  estopped  the  defendant  from  object- 
ing to  the  taking  of  the  stock  and  the  valua- 
tion thereof  by  Whiteside  and  Gaines.  It 
is  evident  that  this  amendment,  if  allowed, 
would  not  have  cured  the  defect  in  the 
petition.  The  defendant  was  bound  only  to 
the  extent  of  his  agreement,  and  that  agree- 
ment could  not  be  changed  or  modified  with- 
out bis  consent.  Certainly  a  mere  failure 
on  his  part  to  reply  to  a  written  notice  by 
the  plaintiff  that  it  Intended  to  have  the 
stock  taken  and  valued  otherwise  than  as 
the  agreement  provided  could  not  be  con- 
strued as  a  consent  by  him  that  it  should  be 
so  taken  and  valued.  Especially  is  this  true 
when  the  petition  alleged  that  the  defendant 
•^refused  to  notice  the  letters"  of  the  plain- 
tiff upon  the  subject,  which  was  tantamount 
to  a  refusal  on  his  part  to  have  the  valua- 
tion of  the  stock  made  by  persons  other 
than  those  named  in  the  agreement  Be- 
sides, the  letters  of  the  plaintiff  to  the  de- 
fendant upon  the  subject,  copies  of  which 
were  attached  to  and  made  parts  of  the  pe- 
tition, clearly  showed  that  the  plaintiff  could 
not  have  acted  upon  the  belief  that  the  de- 
fendant consented  for  the  stock  to  be  taken 
by  Whiteside  and  some  other  person  named 
by  blm.  These  letters  showed  that,  after 
Owsley  refused  to  act  further  as  a  valuer, 
the  plaintiff  sought  in  vain  to  get  the  plain- 
tiff to  appoint  some  one  else  to  take  his 
place,  and  that  it  must  have  known  that 
the  failure  of  the  defendant  to  reply  to  its 
notice  or  threat  that,  if  he  did  not  do  so,  it 
would  have  the  stock  taken  and  valued  by 
Whiteside  and  some  one  selected  by  him, 
was  not  equivalent  to  his  consent  that  this 
should  be  done.  There  is  no  room  for  the 
doctrine  of  estoppel  here. 

3.  The  second  of  the  proposed  amend- 
ments alleged  that  the  refusal  of  Owsley 
to  proceed  with  the  taking  and  valuation  of 
the  stock  "was  with  the  full  knowledge  and 
acquiescence  of  the  said  Hawes,"  and  that 
he  agreed  with  said  Owsley  that  he  should 


80  refuse,  and  that  this  conduct  on  the  part 
of  the  defendant  was  a  fraud  on  the  lights 
of  the  plaintiff,  and  that  the  agreement  be- 
tween the  defendant  and  Owsley  was  made 
with  the  intention  of  avoiding  and  vitiating 
the  contract  The  third  amendment  offered 
enlarged  and  amplified  these  charges  by  al- 
leging that  the  defendant  advised  and  pro- 
cured Owsley  so  to  refuse,  in  order  that  the 
defendant  might  th^ eby  escape  and  render 
the  contract  of  sale  void,  and  that  this  con- 
duct on  his  part  was  a  fraud  on  the  plain- 
tiff, and  that  the  defendant  was  therefore 
estopped  from  denying  the  validity  and  bind- 
ing effect  upon  him  of  the  acts  of  Whiteside 
and  Gaines  in  taking  and  valuing  the  stock, 
and  his  refusal  to  accept  and  pay  for  the 
same  was  a  breach  of  said  contract  for 
which  the  plaintiff  prayed  damages  in  the 
sunft  alleged  in  the  original  petition.  These 
proposed  amendments  were  demurred  to  up- 
on the  ground  that  they  set  up  a  new  cause 
of  action,  and  the  court  sustained  the  demur- 
rer. We  do  not  think  that,  fairly  construed, 
they  set  up  a  new  cause  of  action,  for  the 
purpose  of  the  plaintiff  to  recover  for  a 
breach  of  the  alleged  contract  of  sale  was 
still  adhered  to,  and  these  amendments  ap- 
pear to  have  been  offered  for  the  purpose  of 
precluding  the  defendant  from  denying  its 
existence  and  validity.  With  this  object  in 
view,  they  invoked  the  docfxine  of  estoppel. 
But  it  is  evident  that  the  defendant  could 
not  be  estopped  from  denying  the  contract 
by  any  act  of  his  whldi  prevented  it  from 
coming  Into  existence.  Certainly  his  alleged 
fraudulent  conduct  after  the  agreement  was 
entered  into  did  not  induce  the  plaintiff  to 
change  its  position  or  to  part  with  anything 
of  valuel  It  was  not  something  which 
amounted  to  a  representation  or  admission, 
in  reliance  upon  which  the  plaintiff  changed 
its  position  by  parting  with  property  or  in- 
curring a  liability.  It  as  effectually  prevent- 
ed the  plaintiff  from  becoming  bound  as  it 
did  the  defendant  and  it  is  obvious  that  no 
estoppel  can  arise  from  such  an  act  The 
defendant  may  have  rendered  himself  lia- 
ble to  the  plaintiff  in  damages  by  preventing 
the  valuers  nominated  in  the  written  agree- 
ment from  valuing  the  stock  in  accordance 
therewith,  and  thus  rendering  the  contract 
complete,  but  it  cannot  be  held  that  by  so 
doing  he  estopped  himself  from  claiming 
that  the  contract  had  not  become  complete. 
If  the  defendant  had  taken  the  goods  under 
his  covenant  to  pay  their  value  when  sub- 
sequently ascertained  in  a  particular  mode, 
and  had  then  prevented  this  method  of  as- 
certaining and  fixing  the  value  from  being 
adopted,  he  could  not  take  advantage  of 
his  own  wrong,  and  prevent  the  plaintiff 
from  showing  to  the  court  and  jury  what 
this  value  was.  The  plaintiff  could  then 
have  sued  him,  not  for  the  price  of  the  goods 
fixed  by  contract  but  for  their  reasonable 
value,  and  recovered  a  judgment  against  him 
for  such  value  aa  determined  by  the  Jury. 
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Humaston  y.  American  Tel.  Co.,  supra.  But 
we  have  seen  that  the  suit  was  not  for  a 
Quantum  valebant,  and  tbat,  even  if  it  had 
been,  the  facts  alleged,  if  proved,  would  not 
have  sustained  such  an  action,  as  the  prop* 
erty  in  the  goods  never  passed  to  the  de- 
fendant. As  the  suit  was  for  the  breach  of 
the  alleged  contract  of  sale,  and  as  the  facts 
alleged,  even  if  the  amendments  with  which 
we  are  now  dealing  are  considered  as  hav- 
ing been  allowed,  fail  to  show  the  existence 
of  such  a  contract,  it  does  not  matter  wheth- 
.er  the  court  was  right  or  wrong  in  holding 
that  these  amendments  set  up  a  new  cause 
of  action.  If  they  did,  the  court  was  right 
in  disallowing  them  upon  that  ground.  If 
they  did  not,  their  allowance  would  not 
have  cured  the  fatal  defect  In  the  petition. 

The  suit  was  not  even  good  for  the  $2 
which  it  alleged  the  defendant  received  for 
a  wheelbarrow  sold  from  the  stock  while 
Owsley  and  Whiteside  were  engaged  in  tak- 
ing the  same,  and  had  retained,  for  the 
plaintiff  sought  to  recover  this  amount  from 
the  defendant  as  a  part  of  the  damages  al- 
leged to  have  resulted  from  the  breach  of 
the  alleged  contract,  and  not  upon  an  im- 
plied contract,  as  money  had  and  received 
for  the  plaintiff's  use.  It  follows  that  there 
was  no  error  in  sustaining  the  demurrer  to 
the  petition. 

Judgment  affirmed.  All  the  Justices  con* 
cor,  except  CANDLER,  J.,  absent 


(12S  Oa.  5) 

TURNER  V.  TURNER. 
(Sapreme  Court  of  Georgia.    May  12,  1905.) 

BVIDENGS~DECI.ABATIONS  OF  AGENT— DECLABA- 
TIONS  OF  DECEDEirr— ATTOBNET  AND  CLIENT 
— PBOOF  OF  AOBNGT. 

1.  As  a  general  rule,  the  declarations  of  an 
agent  are  not  admissible  against  his  principal, 
nnless  they  are  made  as  a  part  of  the  transac* 
tion  being  carried  on  in  behalf  of  the  principal, 
and  constitute  a  part  of  the  res  gest®. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  20, 
Gent.  Dig.  Evidence,  8  887.] 

2.  Declarations  of  an  agent  in  the  nature  of 
entries  made  in  the  regular  course  of  the  busi- 
ness of  the  principal  are,  after  the  death  of  the 
agent,  admissible  against  the  principal  in  some 
cases  not  strictly  within  the  rule  above  refer- 
red to. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Gent.  Dig.  Evidence,  §  889.] 

3.  Declarations  of  a  person,  since  deceased, 
against  his  interest,  and  not  made  with  a  view 
to  pending  litigation,  are  admissible  in  evidence 
in  any  case. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  H  1135-1142.] 

4.  The  provisions  of  Civ.  Code  1895,  (  3034, 
that  the  declarations  of  an  agent  **as  to  the 
business  transacted  by  him  are  not  admissible 
against  his  principal,  unless  they  were  a  part 
of  the  negotiation,  and  constituting  the  res 
gestse,  or  else  the  agent  be  dead,"  are  merely 
declaratory  of  the  law  existing  at  the  time  the 
Code  was  adopted.  The  words,  **or  else  the 
agent  be  dead,^'  refer  to  entries  made  by  an 
jigent,  since  deceased,  in  the  regular  course  of 
the  business  of  his  principal,  or  declarations 
made  by  a  person,  since  deceased,  against  his  in- 


terest, or  other  instances  where,  under  the  es- 
tablished rules  of  evidence,  the  declarations  of 
a  deceased  person  might  be  admitted  in  evidence. 

5.  Declarations  or  entries  made  by  one,  since 
deceased,  against  his  interest,  when  admitted, 
are  evidence  as  to  any  fact  stated  therein  which 
was  within  his  knowledge,  or  which  it  was  his 
duty  to  know. 

6.  The  mere  fact  tliat  an  agent  employed  to 
negotiate  a  loan  is  an  attorney  at  law,  and  in 
securing  the  loan  performs  duties  ordinarily 
performed  by  an  attorney,  will  not  make  the 
relation  existing  between  the  borrower  and  such 
agent  that  of  attorney  and  client,  so  as  to  ren- 
der the  agent  an  incompetent  witness  against 
the  borrower  as  to  matters  which  came  to  his 
knowledge  pending  the  negotiation  of  the  loan. 

7.  An  allegation  of  agency  may  be  establish- 
ed by  evidence  showing  the  existence  of  the  re- 
lation of  principal  and  agent  in  any  of  the 
methods  recognized  by  law  as  establishing  this 
relation. 

8.  There  was  evidence  authorizing  the  verdict, 
and  no  sufficient  reason  has  been  shown  for  re^ 
versing  the  judgment  refusing  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  by  S.  F.  Turner  against  J.  D.  Tur- 
ner and  Susie  B«  Turner.  On  the  death  of 
Susie  B.  Turner  her  administrator  was  made 
a  party.  Verdict  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Sallie  F.  Turner  brought  suit  against  J. 
D.  Turner  and  Susie  B.  Turner,  alleging,  in 
substance,  as  follows:  J.  W.  Turner  died  in- 
testate, leaving  his  widow  and  four  children 
as  his  heirs  at  law,  J.  D.  Turner  being  among 
the  number.  The  intestate's  estate  consist- 
ed mainly  of  realty.  During  his  lifetime  he 
had  executed  a  mortgage  to .  Shorter.  The 
widow  and  children  procured  a  loan  of  $1,- 
200  from  the  plaintiff,  to  be  used  with  other 
money  in  discharging  the  Shorter  mortgage. 
The  mortgage  was  transferred  to  the  widow, 
who  in  turn  assigned  the  same  to  the  plain- 
tiff to  secure  her  in  the  payment  of  the 
amount  loaned.  It  was  agreed  among  the 
heirs  that  this  amount  should  be  divided  in- 
to four  parts,  each  heir  paying  a  portion 
thereof,  and  J.  D.  Turner's  portion  was  |316. 
The  land  was  then  divided  among  the  heirs, 
each  taking  a  portion  in  severalty.  J.  D. 
Turner  conveyed  the  portion  thus  received 
by  him  to  his  wife,  Susie  B.  Turner.  Sub- 
sequently J.  D.  Turner  represented  to  the 
plaintiff  that  his  wife,  for  whom  he  was 
acting  as  agent,  was  desirous  of  obtaining  a 
loan,  and  in  order  to  do  so  it  was  neces- 
sary to  secure  a  cancellation  of  the  mort- 
gage as  to  the  property  which  had  been  set 
apart  to  him  and  conveyed  by  him  to  his 
wife.  J.  D.  Turner  agreed  that  out  of  the 
money  so  borrowed  the  amount  due  the, 
plaintiff  should  be  paid.  Acting  upon  this 
representation,  the  plaintiff  signed  a  release 
of  the  mortgage  as  to  the  property  owned  by 
Susie  B.  Turner,  who,  as  a  result,  secured  a 
loan  of  $1,250;  but  she  failed  and  refused  to 
pay  the  amount  due  the.  plaintiff  as  prom- 
ised. It  Is  alleged  that  Susie  B.  Turner  re- 
ceived the  money  borrowed  with  full  knowl- 
edge of  the  representations  and  prom1;^cs 
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made  by  her  husband.  It  Is  averred  that  by 
reasoD  of  all  these  facts  J.  D.  Turner  and 
Susie  B.  Turner  became  indebted  to  the 
plaintiff  in  the  sum  of  $316  as  principal,  with 
Interest  at  8  per  cent  from  February  15, 
1894,  and  there  was  a  prayer  for  judgment. 
Susie  B.  Turner  filed  an  answer,  in  which 
she  denied  all  liability  for  the  amount  sued 
for.  J.  D.  Turner  filed  no  answer,  and  died 
pending  the  litigation,  and  the  suit  proceed- 
ed against  Susie  B.  Turner  alone.  Before 
the  final  trial  Susie  B.  Turner  also  died,  and 
her  administrator  was  duly  made  a  party. 
The  trial  resulted  in  a  verdict  in  favor  of 
the  plaintiff,  and  the  defendant  complains 
because  the  court  refused  to  grant  a  new 
trial. 

M.  B.  Eubanks,  for  plaintiff  In  error. 
Dean  &  Dean,  for  defendant  in  error. 

COBB,  J.  1-4.  It  is  an  ancient  and  well- 
established  rule  of  law  that  the  declarations 
of  an  agent  are  not  admissible  against  his 
principal,  unless  they  were  made  at  a  time 
when  the  agent  was  engaged  in  some  trans- 
action within  the  scope  of  his  agency,  and 
was  acting  in  behalf  of  his  principal.  To 
state  it  otherwise,  the  declaration  must  be 
one  accompanying  an  act  within  the  scope 
of  the  agency,  and  so  nearly  connected  there- 
with as  to  become  a  part  of  the  res  gestae. 
Story  on  Ag.  (^h  Ed.)  §  134  et  seq.;  1  Gr. 
Bv.  (16th  Ed.)  S  184c;  2  Elans'  Pothler  on 
Obligations  <3d  Am.  Ed.)  p.  245;  Chamber- 
layne's  Best  on  EJv.  (Internat.  Ed.)  p.  487;  1 
Enc.  Ev.  538  et  seq.  Such  was  the  recog- 
nized rule  in  this  state  at  the  time  the  Code 
of  1863  was  adopted.  Grlflln  v.  Railroad 
Co.,  26  Ga.  Ill;  Sweet  Water  Mfg.  Co.  v. 
Glover,  29  Ga.  399;  Atlanta  Railroad  Oo.  v. 
Hodnett,  Id.  461. 

There  is  also  an  equally  well-established 
rule  that  entries  made  by  one  whose  duty  it 
is  to  make  them  in  the  regular  course  of 
business  are  admissible  after  his  death,  and 
this  rule  applies  in  the  case  of  an  agent  who 
makes  such  entries  in  the  course  of  the  busi- 
ness of  his  principal.  1  Gr.  Ev.  (16th  Ed.) 
f  120a;  Starkie  on  Ev.  (10th  Am.  Ed.)  p. 
492  et  seq.;  4  Ebc.  Ev.  103,  104.  Such  en- 
tries may  in  many  cases  be  a  part  of  the 
res  gestse;  but  there  are  also  instances  where 
such  would  not  be  the  case,  but  after  the 
death  of  the  agent  who  made  such  entries 
they  are  nevertheless  admissible. 

There  is  still  another  ancient  and  well- 
established  rule,  that  declarations  against  in- 
terest by  one  since  deceased  are  admissible 
In  evidence  In  a  controversy  between  third 
persons.  1  Gr.  Ev.  (16th  Ed.)  8  147  et  seq.; 
9  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  p.  8;  4  Enc 
EJv.  p.  87;  Starkie  on  Ev.  (10th  Am.  E3d.)  p. 
474;  Chamberlayne's  Best  on  Ev.  (Internat. 
Ed.)  p.  463.  This  rule  is  set  forth  in  the 
Code  In  the  following  language:  "The  decla- 
rations and  entries  of  a  person,  since  deceas- 
ed, against  his  Interest,  and  not  made  with  a 


view  to  pending  litigation,  are  admissible 
in  evidence  in  any  case."  Civ.  Code  1885. 
8  5181.  In  that  section  of  the  Code  which 
provides  for  the  admission  in  evidence  of 
books  of  account  the  rule  that  the  entries 
of  an  agent,  made  in  the  course  of  the  busi- 
ness, are  admissible  in  evidence  after  his 
death,  is  recognized;  it  being  there  pro- 
vided that  the  person  offering  the  books  of 
account  must  show  either  that  he  kept  no 
clerk,  or  else  that  the  clerk  is  dead  or  inac^ 
cessible,  or  incompetent  as  a  witness.  Civ. 
Code  1895,  8  5182.  The  Code  also  declarea 
that  the  "admissions  of  an  agent  or  attorney 
In  fact,  during  the  existence  and  in  pursu- 
ance of  hia  power,  are  evidence  against  the 
principal.*'  Civ.  Code  1895;  8  5192.  In  an- 
other section  it  is  declared:  "The  agent  is  a 
competent  witness  for  or  against  his  princi- 
pal. His  Interest  goes  to  liis  credit  The 
declarations  of  the  agent  as  to  the  business 
transacted  by  him  are  not  admissible  against 
his  principal,  unless  they  were  a  part  of 
the  negotiation,  and  constituting  the  res  ges- 
tae, or  else  the  agent  be  dead."  Civ.  Code 
1895,  8  3034.  If  this  section  be  isolated,  and 
no  regard  paid  to  other  provisions  of  the 
Code  on  the  subject  of  the  admission  of  evi- 
dence, and  no  attention  paid  to  the  an- 
cient and  well-established  rules  of  law  above 
referred  to,  which  were  of  force  in  this 
state  at  the  time  of  the  adoption  of  the  first 
Code,  the  concluding  words  of  the  section 
might  be  held  to  mean  that  the  mere  fact 
that  the  agent  was  dead  would  be  sufficient 
to  admit  in  evidence  against  the  principal 
any  declaration  made  by  the  agent,  without 
reference  to  the  time  or  place  at  which  or 
the  circumstances  under  which  the  declara- 
tion was  made.  Such  a  rule  would  have  for 
its  foundation  neither  principle  nor  prece- 
dent. When  we  look  at  other  provisions  of 
the  Code  in  reference  to  the  admissibility  of 
evidence,  and  at  what  were  the  well-estab- 
lished rules  of  evidence  at  the  time  the 
Code  was  adopted,  we  are  forced  to  the 
conclusion  that  no  such  radical  change  in 
the  law  was  intended  as  such  a  construction 
would  place  upon  this  section  of  the  Code. 
It  is  in  this  state  a  well-established  rule  of 
Code  construction  that  a  given  section  will 
be  presumed  to  be  simply  a  declaration  of  ex- 
isting law,  unless  the  language  of  the  section 
is  such  as  to  clearly  indicate  an  Intention  to 
establish  a  new  rule.  Mitchell  v.  Ry.  Co., 
Ill  Ga.  760,  768,  66  S.  E.  971,  51  L.  R.  A.  622; 
Forsyth  Mfg.  Co.  v.  Castlen,  112  Ga.  199, 
205,  37  S.  B.  485,  81  Am.  St.  Rep.  28.  Of 
course,  the  words  of  a  section  must  not  be 
held  to  be  meaningless.  The  courts  have  no 
right  by  construction  to  eliniinate  words 
which  have  meaning  simply  because  the 
meaning  does  not  agree  with  the  opinion  of 
the  court  as  to  what  should  be  the  law. 
Can  the  words,  "or  else  the  agent  be  dead." 
be  given  a  meaning,  and  at  the  same  time 
make  the  section  of  the  Code  merely  decla- 
ratory of  existing  law?    In  our  opinion,  this 
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can  be  done.  The  first  p<Mrtlon  of  the  last 
sentence  of  the  section  was  intended  to  de- 
clare the  well-settled  rale  above  referred 
to  that  the  declarations  of  an  agent,  to  be 
admissible,  must  be  a  part  of  the  res  gestae. 
The  concluding  words  of  the  sentence,  ''or 
else  the  agent  be  dead,"  are  to  be  interpreted 
in  the  light  of  those  provisions  of  the  law 
where  the  declarations  of  deceased  persons 
are  admitted  in  evidence;  that  is,  if  under 
established  roles  the  declaration  of  a  de- 
ceased person  would  be  admissible  in  evi- 
dence, then  under  the  Code  such  declaration 
would  be  none  the  less  admissible  because 
the  deceased  was  occupying  the  relation  of 
an  agent  at  the  time  the  declaration  was 
made.  If  the  declaration  was  one  made  by 
an  entry  in  the  regular  course  of  business, 
but  still  not  a  part  of  the  principal  transac- 
tion, and  therefore  not  admissible  as  a  part 
of  the  res  gestae,  such  declaration  would  be 
admissible  if  at  the  time  it  was  offered  it 
was  shown  that  the  agent  was  dead.  So,  if 
the  agent  in  the  regular  course  of  business, 
but  not  as  a  part  of  the  principal  transac- 
tion so  as  to  be  a  x>art  of  the  res  gestae,  made 
a  declaration  which  was  against  his  inter- 
est, then  the  fact  that  he  was  an  agent  would 
not  make  an  exception  to  the  general  rule 
which  admits  the  declarations  against  in- 
terest of  a  person  since  deceased.  Giving 
to  the  words  under  interpretation  this  mean- 
ing, the  provisions  of  the  Code  on  the  subject 
of  the  admission  of  the  declarations  of  an 
agent  harmonize  with  the  general  rules  of 
law  which  are  stated  in  the  Code,  and  also 
with  the  well-established  principles  of  evi- 
dence which  were  of  force  at  the  time  the 
Code  was  adopted.  So  far  as  the  ruling  in 
nines  V.  Poole,  56  Ga.  638— a  decision  by 
only  two  Judges — ^is  in  conflict  with  these 
views,  we  must  decline  to  follow  that  rul- 
ing. 

5.  J.  E.  Dean,  Esq.,  a  witness  for  the 
plaintiff,  was  permitted  to  testify  as  follows: 
"In  August,  1899,  I  was  riding  with  Mr. 
J.  Dallas  Turner.  He  and  I  were  on  a  trip 
together;  and  in  the  course  of  the  conversa- 
tion he  says  to  me,  'Ed.,  I  am  trying  to  bor- 
row some  money  for  Susie  on  the  property  I 
got  from  my  father's  estate,  which  I  have 
deeded  to  her.  I  am  trying  to  borrow  twelve 
hundred  or  twelve  hundred  and  fifty  dollars, 
and  In  order  to  do  so  it  is  necessary  to  get 
the  mortgage  which  Sallle  holds  [referring  to 
plaintiff]  canceled,  and  out  of  the  money  we 
borrow  we  will  pay  her  back  the  part  of 
that  $1,200  that  I  owe  her.' "  This  evidence 
was  objected  to  on  the  ground  that  there 
was  no  evidence  showing  that  J.  Dallas  Tur- 
ner was  the  agent  of  his  wife,  the  defendant; 
that  it  did  not  appear  that  the  conversation 
was  communicated  to  the  plaintiff,  or  was 
in  the  hearing  of  either  party  to  the  case; 
and  that  It  was  immaterial  and  irrelevant 
It  appears  from  the  evidence  that  J.  Dallas 
Turner  was  dead  at  the  time  of  the  trial. 
V^'hile  there  is  in  the  record  evidence  suffi- 


cient to  authorize  a  finding  that  Turner  was 
the  agent  of  his  wife,  still,  for  the  reasons 
set  forth  in  the  preceding  division  of  this 
opinion,  this  evidence  would  not  have  been 
admissible  as  the  declarations  of  an  agent 
But  we  think  the  testimony  was  admissible 
as  the  declarations  of  a  third  party,  since 
deceased,  against  his  interest,  made  at  a 
time  when  the  litigation  could  not  have 
been  in  contemplation.  The  declarant  in 
terms  admits  his  liability  to  the  plaintiff 
for  a  part  of  $1,200.  This  is  clearly  a  dec- 
laration against  interest,  and  sufficient  to 
render  not  only  this  portion  of  the  declara- 
tion admissible,  but  also  all  that  was  said  at 
the  time  relating  to  any  fact  which  was 
within  the  knowledge  of  ^  the  declarant  or 
which  it  was  his  duty  to  know.  Declarations 
admitted  under  this  rule  of  evidence  are  at 
the  trial  to  be  dealt  with  as  if  the  witness 
were  on  the  stand  testifying  to  the  facts 
stated  in  the  declaration.  If  the  declarant 
wvre  in  life,  and  called  as  a  witness,  he 
certainly  would  be  allowed  to  testify  that 
be  and  his  wife  were  making  arrangements 
to  borrow  money  to  discharge  a  lien  upon 
the  land  which  he  had  conveyed  to  his  wife, 
and  that  out  of  the  money  to  be  borrowed 
both  the  husband  and  wife  intended  to  dis- 
charge the  Hen  upon  the  land.  Whether  this 
testimony  would  be  sufficient  to  show  an  as- 
sumption on  the  part  of  the  wife  of  the 
amount  of  the  lien  upon  her  land  would  be 
a  question  for  the  Jury  under  all  the  facts  and 
circumstances  of  the  case;  but  the  evidence 
was  clearly  admissible  under  the  rule,  to  be 
given  such  weight  as  the  Jury  saw  proper  to 
give  it  See  Massee-Felton  Lumber  Co.  ▼. 
Sirmans  (Ga.)  50  S.  E.  92. 

6.  W.  J.  Neel,  Esq.,  was  called  as  a  wit- 
ness for  the  plaintiff,  and  was  permitted  to 
testify  to  a  conversation  between  J.  Dallas 
Turner  and  his  wife  In  reference  to  the  pay- 
ment of  the  claim  of  the  plaintiff  out  of 
money  the  proceeds  of  a  loan  which  the  wit- 
ness had  negotiated  for  Mrs.  Turner.  He 
was  also  permitted  to  testify  to  other  mat- 
ters in  connection  with  the  negotiation  of 
this  loan.  This  evidence  was  objected  to  on 
th<»  groimd  that  the  relation  of  attorney  and 
client  existed  between  the  witness  and  the 
defendant,  and  that,  therefore,  the  witness 
was  not  competent  to  testify  in  reference  to 
any  matter  knowledge  of  which  he  derived 
on  account  of  the  professional  relation  claim- 
ed to  exist  *)etween  the  parties.  It  appeared 
that  Mr.  Neel  carried  on,  in  connection  with 
the  practice  of  his  profession  as  an  attor 
ney,  the  business  of  a  negotiator  of  loans; 
that  he  was  authorized  by  the  company 
which  he  represented  to  receive  applications 
for  loans;  that  these  applications  were  trans- 
mitted to  the  company,  and,  if  the  security 
offered  was  satisfactory,  the  loan  would  be 
accepted,  and  the  money  would  be  sent  to 
Mr.  Neel,  who,  after  deducting  such  sums 
as  had  been  agreed  upon  between  him  and 
the  applicant  for  expenses  and  commissions. 
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would  pay  over  the  net  proceeds  to  the  ap- 
plicant. It  is  clear  from  the  testimony  that 
Mr.  Neel  bore  that  relation  to  the  applicant 
and  the  loan  company  which  has  become  so 
familiar  to  every  one  in  this  state.  He  was 
the  agent  of  the  applicant,  and  not  the  agent 
of  the  lender.  But  he  was  expected  by  the 
lender,  on  the  acceptance  of  the  applica- 
tion, to  see  that  the  applicant  had  an  on- 
Incnmbered  title  to  the  property;  and  if 
there  were  incumbrances  it  was  his  duty  to 
see  that  these  incumbrances  were  removed 
before  any  portion  of  the  money  was  paid 
over  to  the  applicant  He  owed  a  duty  to 
the  applicant  as  agent  to  do  every  act  that 
was  legitimate  and  proper  to  secure  the  ac- 
ceptance of  the  loan.  In  the  performance  of 
these  duties  it  would  become  necessary  for 
him  to  exercise  his  knowledge  and  informa- 
tion as  an  attorney  at  law;  but  he  was  real- 
ly not  employed  as  an  attorney,  but  simply 
as  an  agent  who,  on  account  of  the  fact 
that  he  was  also  an  attorney,  might  dis- 
charge the  duty  that  was  owing  to  the  ap- 
plicant without  calling  for  the  services  of 
another  person.  Really  the  duties  which  he 
was  to  perform  as  an  attorney  were  more 
for  the  protection  of  the  lender,  and,  if  the 
relation  of  attorney  and  client  existed  at 
any  stage  of  the  transaction,  it  would  be  one 
rather  existing  between  the  attorney  and  the 
lender  than  between  the  attorney  and  the 
applicant  The  purpose  of  the  applicant  was 
to  secure  a  loan.  The  person  whom  she  was 
seeking  was  a  loan  agent  and  not  an  attor- 
ney, and  Mr.  Neel's  employment  was  in  the 
capacity  of  a  loan  agent,  rather  than  in  that 
of  attorney  at  law.  The  fact  that  In  disr 
charging  the  duty  that  he  owed  to  the  ap- 
plicant as  a  loan  agent  the  performance  of 
a  duty  which  could  be  fulfilled  only  by  an 
attorney  might  to  some  extent  be  involved, 
would  not  make  the  relation  one  of  attorney 
and  client,  rather  than  that  of  principal  and 
agent  The  main  employment  was  to  secure 
a  loan,  and  it  was  not  at  all  necessary  that 
the  agent,  for  this  purpose,  should  be  an 
attorney  at  law.  It  was  merely  an  incident 
to  the  performance  of  the  duties  of  the  loan 
agent  that  a  knowledge  of  the  law  had  to  be 
Invoked;  and  while  the  agent  might  do  that 
which  only  an  attorney  at  law  could  do,  in- 
cidental to  the  completion  of  tbe  purpose 
for  which  he  was  employed  as  agent,  this  in- 
cident to  the  agency  would  not  destroy  the 
relation  of  simple  principal  and  agent,  and 
make  the  relation  one  of  attorney  and  client 
This  was  the  view  taken  by  this  court  in 
Skellie  v.  James,  81  6a.  419,  8  S.  E.  007,  in 
which  the  testimony  of  Judge  Miller,  who 
occupied  a  relation  to  the  transaction  tben 
ander  investigation  similar  to  that  which 
Mr.  Neel  occupied  in  the  present  case,  was 
held  to  be  admissible.  In  Freeman  v.  Brew- 
ster, 93  6a.  652,  653,  21  S.  E.  165,  where  it 
was  held  that  the  testimony  of  an  attor- 


ney at  law  was  not  admissible,  the  case  of 
Skellie  V.  James  was  distinguished  upon  the 
ground  that  it  there  appeared  that  the 
knowledge  of  the  attorney  as  to  the  loan 
about  which  he  was  introduced  as  a  witness 
was  acquired  not  as  attorney  for  the  bor- 
rower, but  as  attorney  for  the  lender,  which 
was  not  a  party  to  the  case.  See,  also,  in 
this  connection,  Jackson  v.  Bennett,  98  Ga. 
106,  26  a  E.  53  (2);  Stone  v.  Minter,  111 
6a.  45,  36  S.  E.  821,  50  U  R.  A.  356  (1). 

7.  The  charge  of  the  Judge  contained  the 
rules  as  to  a  principal  being  bound  by  the 
ratification  of  unauthorized  acts  of  his 
agent  and  as  to  the  liability  of  an  undis- 
closed prindpaL  Error  was  assigned  upon 
these  portions  of  the  charge  upon  the  ground 
that  there  were  no  averments  in  the  peti- 
tion authorizing  such  instructions.  The  pe- 
tition charged  in  terms  that  J.  D.  Turner 
was  the  agent  of  Susie  B.  Turner  in  refer- 
ence to  the  matters  as  to  which  the  plain- 
tiff sought  to  hold  her  liable,  and  this  alle- 
gation could  be  proved  by  showing  any  state 
of  facts  which  the  law  would  recognize  as 
establishing  agency;  and,  as  there  was  evi- 
dence tending  to  establish  each  of  the  prop- 
ositions referred  to  in  the  instructions, 
there  was  no  error  in  the  portions  of  the 
charge  complained  of. 

S.  The  foregoing  discussion  embraces  such 
of  the  assignments  of  error  as  require  any 
elaborate  notice.  The  plaintlfTs  case  was 
predicated  upon  the  theory  that  J.  D.  Tur- 
ner was  the  agent  of  Susie  B.  Turner.  While 
there  was  an  allegation  that  J.  D.  Turner 
was  insolvent,  this  was  an  unnecessary  and 
immaterial  allegation,  and  the  failure  to  sus- 
tain it  by  proof  would  not  cause  the  plain- 
tiffs case  to  fail  if  the  other  averments 
which  were  material  were  established  to  the 
satisfaction  of  the  jury.  The  charge,  when 
construed  as  a  whole,  fairly  submitted  to  the 
Jury  the  controlling  issues  in  the  case,  and 
those  portions  which  were  excepted  to  were 
not  erroneous  for  any  of  the  reasons  assign- 
ed. The  requests  to  charge,  so  far  as  legal 
and  pertinent,  were  covered  by  the  general 
charge.  If  there  was  any  error  at  all  in  the 
charge,  or  in  the  rulings  on  evidence,  such 
error  was  not  of  sufficient  importance  to  re- 
quire the  granting  of  a  new  trial.  There 
was  evidence  upon  which  a  finding  that  J. 
D.  Turner  was  the  agent  of  Susie  B.  Turner 
in  the  transaction  involved  could  properly 
be  based,  and,  this  appearing  to  have  been 
the  second  verdict  in  the  case,  and  one  which 
seems  to  us  to  be  so  consistent  with  the  real 
truth  and  Justice  of  the  case,  we  do  not  think 
there  was  any  sufficient  reason  either  for 
the  trial  Judge  to  grant  a  new  trial  or  for 
us  to  control  whatever  discretion  he  may 
have  had  at  this  stage  of  the  case  in  over- 
ruling the  motion  for  a  new  trial. 

Judgment  afiflrmed.  All  the  Justices  con- 
cur, except  CANDLER,  J^  absent 
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<128  Ga.  US) 
BONNEB  y.  MILLBDGBVILLB  BY.  CO. 

(Supreme  Court  of  Qeorgia.    May  15,  1905.) 

coivsrrruTiONAL  law— titeb  of  act— eaii.- 

BOADS— ePUB  TRACK. 

1.  An  act  to  incorporate  a  named  railroad 
company,  "and  to  define  its  rights,  powers  and 
privileges,  and  for  other  jjurposes,"  is  not  un- 
constitutional, as  containing  matter  different 
from  that  expressed  in  its  title,  or  as  relating 
to  more  than  one  subject-matter,  because  in 
the  body  of  the  act  it  is  provided  that  the  cor- 
poration shall  have  the  right  to  construct  and 
equip  such  lines  or  routes  **as  have  already  or 
may  hereafter  be  agreed  upon  and  contracted 
for'^'  by  the  corporators  and  the  municipal  au- 
thorities of  the  city  in  which  the  line  is  to  be 
constructed,  and  that  "the  use  and  enjoyment  of 
so  much  of  the  public  streets  of  said  city  as 
has  heretofore  been  granted  to  said  corporators 
by  [the  municipal  authorities]  is  hereby  con- 
firmed in  and  unto  the  said  corporation." 

Z  Under  such  an  act,  passed  in  1888  (Laws 
1888,  p.  146).  where  a  company  operating  under 
the  charter  thus  created  is  granted  the  right  by 
the  municipal  authorities  in  1905  to  lay  a  spur 
track  in  the  streets  of  the  city,  the  right  so 
granted  may  be  exercised  independently  of  the 
question  whether  the  original  charter  right  to 
lay  spur  tracks  was  exhausted  with  the  first 
use. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Action  by  C.  H.  Bonner  against  the  Mil- 
ledgevllle  Bailway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Affirm- 
ed. 

J.  D.  Howard  and  Hines  &  Vinson,  for 
plaintiff  in  error.  Allen  &  Pottle^  for  defend- 
ant in  error. 


FISH,  P.  J.  This  was  an  action  to  enjoin 
tbe  MiUedgeville  Railway  Company  from  con- 
structing a  spur  track  on  its  line  of  railroad 
on  a  named  street  in  the  city  of  MiUedgeville. 
The  petition  alleged  that  for  various  rea- 
sons the  proposed  track  would  be  injurious  to 
the  plaintiff,  and  would  constitute  a  public 
nuisance,  and  that  the  defendant  was  with- 
out charter  authority  to  do  the  work  con- 
templated. A  temporary  restraining  order 
was  granted,  but  on  the  hearing  this  was  dis- 
solved, and  an  interlocutory  injunction  was 
denied,  whereupon  the  plaintiff  excepted. 
Tbe  evidence  as  to  the  alleged  injurious  effeot 
upon  the  plaintiff  of  the  laying  of  the  track 
proposed  was  directly  in  conflict,  and  would 
have  supported  a  decision  for  either  the  plain- 
tiff or  the  defendant.  The  case  as  argued  in 
this  court  turns  entirely  upon  the  authority 
of  the  defendant  company  to  lay  the  track. 

1.  The  defendant  is  operating  under  a  char- 
ter granted  in  1888  to  the  MiUedgeville  &  Asy- 
hun  Dummy  Railroad  Company,  whose  suc- 
cessor it  is.  The  title  of  the  act  incorporat- 
ing that  company  Is  as  follows:  "An  act  to 
incorporate  the  MiUedgeville  and  Asylum 
Dummy  Railroad  Company,  and  to  define  its 
rights,  powers  and  privileges,  and  for  other 
purposes.**  Laws  1888,  p.  146.  By  section 
4  (page  148)  it  was  provided  '*that  said  cor- 


poration shall  have  full  power  and  authority 
to  survey,  lay  out,  construct,  equip,  use  and 
enjoy  lines  or  routes  of  said  road  in  the  city 
of  MiUedgeville,  as  have  been  already  or  may 
hereafter  be  agreed  upon  and  contracted  for 
by  the  aforesaid  corporators  and  the  mayor 
and  aldermen  of  said  city  of  MiUedgeville; 
and  the  use  and  enjoyment  of  so  much  of  the 
public  streets  of  said  dty  as  has  heretofore 
been  granted  to  said  corporators  by  the  said 
mayor  and  aldermen  is  hereby  confirmed  in 
and  unto  the  said  corporation."  It  is  urged 
by  counsel  for  the  plaintiff  that  the  act  of  in- 
corporation is  unconstitutional,  in  that  it  con- 
tains matter  different  from  that  expressed 
in  its  title,  and  refers  to  more  than  one  sub- 
ject-matter; and  the  section  which  we  have 
Just  quoted  is  cited  as  the  basis  of  that 
contention.  We  cannot  agree  that  this  posi- 
tion is  sound.  One  of  the  purposes  of  the  act, 
as  expressed  in  its  title.  Is  to  define  the 
rights,  powers,  and  privileges  of  the  company 
being  incorporated,  and  the  section  quoted 
is  plainly  in  line  with  that  purpose.  The 
fact  that  reference  Is  made  to  a  grant  of 
privileges  by  the  city  to  the  corporators  of 
the  company  at  a  time  when  the  city  had  no 
legislative  authority  to  make  the  grant  does 
not  alter  the  principle  involved,  or  make  the 
act  unconstitutional ;  for  it  was  clearly  with- 
in the  power  of  the  General  Assembly  to  rat- 
ify and  confirm  what  had  already  been  done 
by  the  city,  regardless  of  the  city's  authority 
to  do  it  at  the  time.  This  ratification  was 
germane. to  the  general  subject  of  defining 
the  rights  and  privileges  of  the  company  be- 
ing incorporated,  and  so  the  act  was  not  ob- 
jectionable as  referring  to  more  than  one  sub- 
ject-matter. 

2.' By  a  contract  executed  September  18, 
1888,  prior  to  the  passage  of  the  act  incorpo- 
rating the  MiUedgeville  &  Asylum  Dunmiy 
Railroad  Company  (which,  as  will  have  been 
seen,  was  ratified  by  the  General  Assembly  in 
the  passage  of  that  act),  the  city  of  MiUedge- 
ville ^'demised  and  leased  unto  the  said  Mil- 
ledgevllle  &  Asylum  Dummy  Railroad  Compa- 
ny so  much  of  the  streets  of  the  said  city  as 
may  be  necessary  for  a  good  and  sufficient 
roadbed"  for  a  t^rm  of  99  years.  The  con- 
tract recited  a  consideration,  designated  the 
streets  to  which  it  referred  and  over  which 
the  right  of  way  was  granted,  and  provid- 
ed that  "the  above-described  right  of  way 
shall  include  and  embrace  sufficient  ground 
upon  which  to  construct  and  build  what  are 
known  as  and  called  spur,  switches  and  sid- 
ings." It  is  insisted  by  the  plaintiff  that, 
even  if.  the  act  incorporating  the  MiUedge- 
ville &  Asylum  Dummy  Railroad  Company  is 
valid  and  constitutional,  the  power  to  con- 
struct switches  and  spurs  was  exhausted  with 
the  first  construction  of  the  track  and  the 
election  by  the  company  of  the  places  at 
which  they  would  build  such  spurs  or  switch- 
es. This  is  a  question  which  must  necessa- 
rily turn  upon  the  power  granted  to  the  cor- 
poration in  its  charts;    and,  as  has  been 
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seen,  under  tbe  act  Incorporating  the  MIl- 
ledgeville  &  Asylum  Dummy  Railroad  Com- 
pany, that  company  was  granted  authority 
to  construct  such  lines  or  routes  in  the  ci^ 
of  Milledgeville  "as  have  been  already  or  may 
hereafter  be  agreed  upon  and  contracted  for 
by  the  aforesaid  corporators  and  the  mayor 
and  aldermen  of  said  city  of  Milledgeville." 
Regardless  of  the  question  whether  or  not, 
under  the  contract  between  the  city  of  Mil- 
ledgeville and  the  Milledgeville  &  Asylum 
Dummy  Railroad  Ck)mpany,  executed  in  1888, 
the  defendant  company  had  the  right  In  1905 
to  lay  spur  tracks  on  the  streets  of  the  city  of 
Milledgeville,  it  appears  that  express  and 
specific  authority  has  been  granted  it  by  the 
mayor  and  aldermen  to  lay  this  particular 
spur.  Clearly,  then,  there  can  be  no  question 
as  to  whether  the  defendant  exhausted  its 
original  charter  right  to  lay  spur  tracks  by 
the  first  exercise  of  that  right ;  for  it  is  act- 
ing under  a  new  power  granted  by  the  city 
of  Milledgeville,  and  expressly  provided  for 
by  the  act  under  which  its  predecessor  was 
incorporated.  We  will  state  in  passing,  how- 
ever, that  the  cases  relied  on  by  counsel  for 
the  plaintiff,  viz.,  Alabama  Great  Southern  R. 
Co.  T.  Gilbert,  71  Ga.  594,  and  Savannah  R. 
Co.  V.  Woodruff,  86  Ga.  94, 13  S.  B.  156,  were 
thoroughly  analyzed  by  Mr.  Justice  Candler 
in  his  able  opinion  in  the  case  of  Gardner 
V.  Georgia  R.  Co.,  117  Ga.  534  (5),  43  S.  B. 
863,  and  it  was  conclusively  shown  that  the 
language  quoted  and  relied  on  by  counsel 
tot  the  plaintiff  in  the  present  case  was  obiter 
and  not  binding.  From  the  foregoing  it  fol- 
lows that  the  Judgment  refusing  to  grant  an 
interlocutory  Injunction  prayed  for  was  not 
erroneous. 

Judgment  afllrmed.    All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


(122  Ga.  695) 

HUDGINS  y.  COCA  COLA  BOTTLING  CO. 

(Supreme  Court  of  Georgia.     May  10,  1905.) 

NKQLIOENCE— PLEADING — SPECIFIC  ATIONS—V  A - 

BIANCB. 

1.  In  an  action  founded  upon  negligence,  mere 
general  averments  of  negligence  are  sufficient  as 
against  a  general  demurrer ;  but  when  a  special 
demurrer  is  filed  raising  the  objection  that  the 
allegations  are  too  general,  the  particulars  of 
the  negligence  must  oe  set  forth. 

[Ed.  Note. — For  cases  In  point,  see  vol.  87, 
Cent  Dig.  Negligence.  §§  174,  175,  182 ;  vol.  39, 
Cent  Dig.  Pleading,  t  13.] 

2.  A  plaintiff  in  an  action  founded  upon  neg- 
ligence is  confined  to  proof  of  the  acts  of  negli- 
gence alleged  in  his  petition,  or  which,  consti- 
tute the  res  gests. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Negligence,  {  208.] 

3.  A  specification  of  the  particulars  of  the 
negligence  relied  on  cannot  oe  avoided  by  an 
allegation  that  the  plaintiff  has  been  unable  to 
ascertain  the  particular  acts  of  negligence  caus- 
ing the  injury,  and  that  on  account  of  the  man- 
ner in  which  the  injurv  was  inflicted  they  were 
matters  more  peculiarly  within  the  knowledge 
oC  dM  defendant  than  of  the  pisintiff. 


4.  General  averments  of  negligctice  cannot  be 
aided  by  the  maxim  res  ipsa  loquitur.  This 
maxim  cannot  be  invoked  to  aid  a  defective 
pleading. 

(Syllabua  by  the  Court) 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  John  Hudgins  against  the  Coca 
Cola  Bottling  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Hudgins  sued  the  Coca  Cola  Bottling  Com- 
pany, a  partnership  composed  of  various  per- 
sons, for  damages.  The  petition  alleged,  in 
substance:  On  July  15,  1903,  the  defendant 
was  engaged  in  the  manufacture  and  sale  of 
bottled  coca  cola.  On  said  date  the  plaintiff, 
who  was  a  grocery  merchant,  bought  from  an 
agent  of  the  defendant  a  case  of  bottled  coca 
cola,  to  be  resold  at  the  grocery  store.  On 
or  about  July  25th,  while  the  plaintiff  was 
handling  one  of  the  bottles  of  coca  cola,  it 
exploded,  and  seriously  Injured  him.  **Said 
bottle  exploded  by  reason  of  the  negligence 
of  defendant,  in  that  said  coca  cola  was  im- 
properly manufactured  and  improperly  bot- 
tled, and  that  said  bottle  was  defective." 
**Said  bottle  exploded  without  any  fault  on 
the  part  of  petitioner,  and  he  could  not  have 
avoided  the  consequences  of  defendant's  neg- 
ligence by  the  use  of  ordinary  care."  "De- 
fendant was  negligent  in  that  it  sold  to  peti- 
tioner a  substance  dangerous  to  handle,  and 
in  not  giving  petitioner  notice  of  said  dan- 
ger." Damages  are  laid  in  the  sum  of  $1,- 
500.  The  defendant  demurred  generally  and 
specially  to  the  petition.  The  special  demur- 
rer raised  the  objection  that  the  allegations 
in  reference  to  the  negligence  of  the  defend- 
nnt  and  the  cause  of  the  explosion  were  too 
general.  The  court  reserved  its  decision  on 
the  general  demurrer,  and  sustained  the  spe- 
cl;i]  i.ciiiiirrer,  allowing  the  plaintiff  10  days 
within  which  to  amend  his  petition.  Within 
the  time  provided  the  court  allowed  and  or- 
dered filed,  subject  to  demurrer,  an  amend- 
ment, which  alleged  substantially  as  follows: 
The  plaintiff  took  from  an  ice  box  or  refriger- 
ator one  of  the  coca  cola  bottles,  and  ws!< 
holding  it  in  his  hand,  when  it  exploded.  He 
was  exercising  ordinary  care,  and  was  han- 
dling and  using  the  bottle  as  it  was  intended 
to  be  used.  "Petitioner  does  not  know,  and 
has  no  way  of  ascertaining,  what  elements  or 
ingredients  were  used  in  the  manufacture  or 
preparation  of  said  coca  cola,  or  how  the 
same  was  manufactured  or  prepared;  these 
facts  being  peculiarly  within  the  knowledge 
of  defendants.  But  petitioner  alleges  that  if 
said  coca  cola  had  been  properly  bottled  and 
properly  manufactured  it  would  not  have 
exploded  as  aforesaid.  Said  coca  cola  was 
kept  properly  by  petitioner,  and  had  not  been 
altered  or  tampered  with  in  any  manner  aft- 
er it  was  bought  from  defendants.  Said  bot- 
tle exploded  with  a  loud  sound,  and  pieces 
of  glass  flew  off,  injuring  him  as  alleged.'* 
The  defendant  demurred  to  the  petition  as 
amended,  and  attacked  that  paragraph  which 
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■et  forth  that  the  plaintiff  was  l|;noraiit  of  j 
the  composition  of  coca  cola,  or  of  how  it 
was  manufactured,  and  that  these  matters 
were  more  peculiarly  within  the  knowledge 
of  the  defendant,  on  the  ground  that  the  al- 
legations were  irrelevant  and  ImmateriaL 
The  defendant  also  made  a  motion  to  dismiss 
the  petition.  The  court  sustained  this  mo- 
tion, as  well  as  the  general  demurrer  and 
the  special  demurrer  to  the  amendment  The 
plaintiff  excepted.  There  was  no  exception 
to  the  order  sustaining  the  special  demurrer 
to  the  original  petition  and  requiring  the 
plaintiff  to  amend. 

Burton  Smith  and  J.  A.  Branch,  for  plain- 
tiff in  error.  Jno.  L.  Hopkins  &  Sons,  for 
defendant  in  error. 

FISH,  P.  J.  As  the  plaintiff  did  not  ex- 
cept to  the  order  sustaining  the  special  de- 
muirer  to  the  original  petition  and  requiring 
him  to  amend,  it  must  be  assumed  that  this 
Judgment  was  correct  The  amendment  did 
not  cure  the  defects  in  the  original  petition 
pointed  out  by  this  special  demurrer,  unless 
the  allegations  with  reference  to  the  plaln- 
tiff*8  inability  to  ascertain  the  real  cause  of 
the  explosion  had  this  effect  The  only  ques- 
tion, therefore,  presented  for  decision  is 
whether  or  not  it  is  sufficient  to  aver  in  a 
suit  for  an  alleged  negligent  injury  that 
the  plaintiff  has  been  unable  to  ascertain- 
the  particulars  of  the  negligence  and  the 
real  cause  of  the  injury,  but  that  these  mat- 
ters are  more  peculiarly  within  the  knowledge 
of  the  defendant,  and  therefore  need  not  be 
set  out  In  some  Jurisdictions  it  is  held  that, 
as  negligence  depends  upon  the  facts,  and 
is  matter  for  proof,  it  is  not  necessary,  in  a 
complaint  founded  upon  negligence,  to  do 
more  than  make  a  general  averment  that 
the  defendant  was  negligent,  and  that  under 
such  an  averment  any  negligence  contribut- 
ing to  the  injury  may  be  shown.  See  1 
Estes.  PI.  (4th  Ed.)  S  327;  Bliss  on  Code  PI. 
S  310a;  14  Enc.P.  &  P.  334.  It  is  also  held 
that  the  particulars  of  the  negligence  need 
not  be  pleaded  where  the  facts  lie  more 
peculiarly  within  the  knowledge  of  the  ad- 
verse party.  Eldrldge  v.  R.  Co.,  1  Sandf. 
89.  Those  states  which  follow  the  rule 
above  stated  also  hold  that  the  pleader  is 
required  to  state  the  facts  constituting  the 
negligence  complained  of  only  so  far  as  they 
appear  to  be  properly  within  his  knowledge. 
Chicago  Ry.  Co.  v.  Jennings,  157  111.  274, 
41  N.  E.  629.  The  rule  has  been  stated  by 
the  Court  of  Civil  Appeals  of  Texas  as  fol- 
lows: "Particular  facts  of  negligence  implied 
from  a  negligent  act  need  not  be  alleged 
when  it  is  not  in  the  power  of  the  pleader 
to  do  so.  Such  facts  are  peculiarly  within 
the  knowledge  of  the  defendant."  San  An- 
tonio Ry.  Go.  V.  Adams,  6  Tex.  Civ.  App.  102, 
24  8.  W.  839.  See,  also,  Cox  v.  Gas  Co.,  17 
R.  I.  199,  21  Atl.  344.  Counsel  for  the  plain- 
tiff in  error  earn^tly  invokes  the  applica- 


tion of  this  rule  In  the  present  case.  But  it 
cannot  be  followed  in  this  state  without 
doing  violence  to  numerous  decisions  of  this 
court  of  many  years*  standing,  and  perhaps 
also  to  the  statutory  provision  that  the  peti- 
tion shall  ••plainly,  fully,  and  distinctly"  set 
forth  the  ••charge,  ground  of  complaint,  and 
demand."  Civ.  Code  1895,  §  4960.  The  rule 
is  firmly  fixed  in  the  adjudications  of  this 
cotu*t  that  while,  as  against  a  general  de- 
murrer, a  mere  general  averment  of  negli- 
gence will  suffice,  a  plaintiff  must,  when 
called  on  by  special  demurrer  to  do  so,  spec- 
ify wherein  the  negligence  consisted,  and 
the  particulars  thereof.  Of  course,  there  are 
limitations  to  this  rule,  and  cases  arise  where 
the  line  must  be  dravni.  The  plaintiff  must 
not  be  too  general,  and  the  defendant  must 
not  be  too  particular.  But  the  rule  is  well 
established,  though  not  always  easy  of  ap- 
plication. In  Pullman  Car  Co.  v.  Martin,  92 
Qa.  161,  18  S.  B.  364,  the  plaintiff  sought  to 
recover  the  value  of  Jewelry  lost  in  a  sleep- 
ing car,  averring  that  ••defendant  so  negli- 
gently guarded  and  protected  her  while  she 
was  thus  sleeping  that  through  its  negli- 
gence some  person  unknown  to  her,  while 
she  was  asleep,  and  during  the  night,"  took 
the  Jewelry  from  a  satchel.  It  was  held 
that  these  averments  of  negligence  were  good 
against  a  general  demurrer,  but  were  too 
indefinite  as  against  a  special  demurrer  call- 
ing for  the  particulars  of  the  negligence. 
In  Blackstone  v.  Railway  Oo.»  105  Ga.  381, 
81  S.  B.  90.  it  was  alleged  that  the  Injury 
resulted  from  a  pole  which  was  ••too  near 
the  track."  This  averment  was  held  too 
general  on  special  demurrer  raising  the  ob- 
jection that  the  petition  did  not  show  ••how 
near  said  pole  was  to  the  track."  In  Mlll(»r 
V.  Merchants'  Transportation  Co.,  115  Ga. 
1010.  42  S.  B.  3S5,  the  petition  alleged  that 
the  plaintiff's  injuries  were  caused  in  part 
by  the  negligence  of  the  defendant  in  not 
properly  loading  and  distributing  the  cargo 
of  a  ship.  It  was  held  that  the  petition  was 
properly  dismissed  on  special  demurrer  call- 
ing for  particulars  as  to  the  alleged  negli- 
gence. Similar  rulings  were  made  in  Pal- 
mer Brick  Co.  v.  Chenall,  119  Ga.  837,  47  S. 
B.  329  (5),  Seaboard  Air  Line  Railway  v. 
Pierce,  120  Ga.  230,  47  S.  B.  681,  and  Macon 
Railroad  Company  v.  Stewart,  120  Ga.  890, 
48  S.  E.  354.  Many  other  decisions  to  the 
same  effect  might  be  cited,  but  the  forego- 
ing will  serve  to  illustrate  the  rule  which 
has  been  so  often  and  so  uniformly  applied 
by  this  court 

The  further  rule  is  equally  well  establish- 
ed that  a  plaintiff  must  recover  upon  the 
allegations  of  negligence  alleged,  and  is  not 
permitted  to  recover  on  acts  of  negligence 
not  set  out  in  the  petition.  Palmer  Brick 
Go.  V.  Chenall,  119  Ga.  837,  47  S.  B.  829 
(6),  and  citations. 

In  view  of  these  well-established  rules, 
the  conclusion  is  inevitable  that  in  this  stat<> 
a  plaintiff  cannot  avoid  setting  forth  the 


976 


60  SOUTHEASTERN  REPOBTBB. 


(Giu 


particulars  of  tbe  negligence  relied  on  by 
averring  that  such  matters  are  more  pecu- 
liarly within  the  knowledge  of  the  defend- 
ant, and  cannot,  for  want  of  information, 
be  alleged.  What  proof  of  n^ligence  could 
be  offered  when  he  ayers  that  he  cannot, 
for  want  of  information,  allege  any  specific 
act  of  negligence?  We  are  not  unmindful 
of  the  fact  that  hardship  may  sometimes  re- 
sult from  the  application  of  this  rule  in  giv- 
en cases,  but  we  entertain  no  doubt  that 
the  conclusion  we  have  reached  is  correct 
Nor  are  the  averments  in  the  present  case 
aided  by  the  maxim  res  ipsa  loquitur.  If 
an  inference  of  negligence  is  to  be  drawn 
from  the  explosion  of  the  bottle  (^icDonnell 
V.  Central  Ry.  Co.,  118  Ga.  91,  44  S.  E.  840; 
Chenall  v.  Palmer  Brick  Co.,  117  Ga.  107, 
43  S.  E.  443;  Palmer  Brick  Co.  v.  Chenall, 
119  Ga.  842,  47  S.  E.  829),  It  is  an  inference 
which  the  Jury  may  draw  from  the  nature 
of  the  injury  and  the  manner  of  its  occur- 
rence, and  cannot  be  invoked  to  aid  a  defect- 
ive pleading.  ''The  general  rule  is  that  neg- 
ligence is  never  presumed  from  the  mere  fact 
of  injury,  yet  the  manner  of  the  occurrence 
of  the  injury  complained  of  or  the  attendant 
circumstances  sometimes  well  warrant  an 
inference  of  negligence.  It  is  sometimes 
said  that  it  vrarrants  a  presumption  of  negli- 
gence; but  the  presumption  is  not  one  of 
law,  but  of  fact.  It  is,  however,  more  cor- 
rect and  less  confusing  to  refer  to  it  as  an 
inference,  rather  than  a  presumption;  and 
not  an  inference  which  the  law  draws  from 
the  fact,  but  an  inference  which  the  jury 
are  authorized  to  draw,  and  not  an  inference 
which  the  Jury  are  compelled  to  draw.*' 
Palmer  Brick  Co.  v.  Chenall,  119  Ga.  842; 
47  S.  B.  329. 

The  plaintiff  having  been  given  an  op- 
portunity to  amend  to  meet  the  defects  in 
the  original  petition  pointed  out  by  the  spe- 
cial demmrer,  and  the  amendment  offered 
not  being  sufficiently  definite  to  cure  the  der 
fects,  there  was  no  error  in  dismissing  the 
petition,  without  regard  to  whether  the  pe- 
tition was  good  in  substance.  It  is  therefore 
unnecessary  to  determine  whether  the  gen- 
eral demurrer  should  have  been  sustained. 

Judgment  affirmed.  All  the  Justices  con- 
cur.  except  CANDLER,  J.,  absent,  and 
LUMPKIN,  J^  not  participating. 


(VIZ  Ga.  4) 

SANDERS  V.  THOMPSON. 

(Supreme  Court  of  Georgia.    May  12,  1905.) 

IZSCUTOB — DEED — ^EFFECT — ^PBBSCBIPTIVB    TI- 

TXJB. 

One  whose  interest  in  property  depends  up- 
on tbe  terms  of  a  will  does  not,  by  a  deed  from 
the  executor  purporting  to  be  executed  pursuant 
to  the  requirements  of  the  will,  acquire  any 
greater  interest  tlian  would  pass  under  the  wilt 
Nor  can  such  a  deed  be  used  as  color  to  lay  the 
foundation  of  a  prescriptive  title  against  the 
claims  of  those  whom  the  grantee  was  bound 
to  recognise  as  the  owners  under  the  terms  of 
the  will. 
(Syllabus  by  the  Court) 


£kTor  from  Superior  Court,  Banks  County; 
R.  B.  Russell,  Judge. 

Action  by  Alonzo  Thompson  against  W. 
S.  Sanders.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Afiirmed. 

W.  W.  Stark  and  Oscar  Brown,  for  plain- 
tiff in  error.  F.  M.  Johnson,  for  defendant 
In  error. 

COBB,  J.  ThlB  is  the  third  appearance  here 
of  this  controversy.  In  Thompson  v.  Sanders, 
113  Oa.  1024,  39  S.  E.  419,  it  was  held  that 
Sandys  was  a  co-tenant  with  Thompson,  and 
that  a  suit  brought  by  Sanders  to  recov- 
er exclusive  possession  of  the  entire  proper- 
ty was  properly  dismissed  on  demurrer.  In 
Thompson,  Administrator,  v.  Sanders,  118  Ga. 
928^  45  a  B.  715,  it  was  held  that  the  trust 
imder  the  will  of  Nathan  Sanders,  created 
for  the  benefit  of  the  wife  of  the  plaintiff  in 
error  and  her  children,  was  executed  as  to 
the  wife  when  the  will  took  effect,  and  be- 
came executed  as  to  the  children  when  they 
respectively  became  of  age;  and  tuat  the  in- 
testate of  the  defendant  in  error,  having  ac- 
quired the  interests  of  the  children  by  convey- 
ances executed  by  them  after  their  majority^ 
was  the  owner  of  a  ^  Via  interest  in  the  prop- 
erty, and  the  plaintiff  in  error  the  owner  of  a 
i/ia  interest  acquired  by  Inheritance  from 
his  wife,  and  that  he  had  no  further  inter- 
est in  the  property.  This  ruling  is  conclusive 
upon  the  rights  of  the  plaintiff  in  error  on 
the  facts  as  then  before  the  court.  The  only 
new  fact  which  has  been  introduced  is  that 
the  executor  of  Nathan  Sanders  maae  a  deed 
to  the  plaintiff  in  error,  and  that  he  has  been 
in  possession  for  more  than  seven  years  since 
this  deed  was  executed.  He  attempts  now 
to  set  up  a  prescriptive  title  as  against  the 
defendant  in  error.  The  will  did  not  in  ex- 
press terms  require  the  executor  to  make 
such  a  deed,  nor  was  there  any  law  requiring 
him  to  do  so.  The  will  itself  was  a  muni- 
ment of  title,  and  the  deed  made  was  sim- 
ply a  recognition  by  the  executor  of  what- 
ever interest  the  grantee  took  under  the  will. 
It  did  not  purport  to  enlarge  or  diminish  the 
rights  of  the  grantee.  If  available  as  color 
of  title  at  all,  it  was  simply  color  as  to 
the  rights  under  the  will,  whatever  they 
might  be.  It  could  not  be  used  as  the  founda- 
tion for  prescription  to  defeat  those  who 
claimed  under  the  will.  There  was  no  error 
in  directing  a  verdict  and  terminating  this 
litigation. 

Judgment  afllrmed.  All  the  Justices  c<mi- 
cur,  except  CANDLER,  J^  absent. 


(123  Ga.  104> 
J.  T.  COPELAND  &  SON  ▼.  STEPHENS. 
(Supreme  (Dourt  of  Georgia.    May  15,  1905.) 

▲PPBA1>~RXVIIW— CEBTIORARI   TO   JTJSTICC. 

The  verdict  rendered  in  the  justice's  court 
is  not  altogether  satisfactory,  but  there  is  some 
evidence  upon  which  the  finding  might  have 
been  based,  and  the  discretion  of  the  judge  of 
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the  superior  court  exercised  in  overruling  the 
certiorari  will  not  be  interfered  with. 

(Syllabus  by  the  Court) 

Error  from  Superior  Ck)urt,  Haralson  Ooim- 
ty;  A.  L.  Bartlett,  Judge. 

Action  between  J.  T.  Copeland  it  Son  and 
M.  fi.  Stephens.  From  the  Judgment,  J.  T. 
Copeland  &  Son  bring  error.    Affirmed. 

James  Beall,  for  plaintiffs  in  error.  BL  S. 
Gritnth,  for  defendant  in  error. 

COBB,  J.  Judgment  affirmed.  All  the 
justices  concur,  except  CANDLBB,  J.,  ab- 
sent 


(123  Oa.  1) 

CITY   OF    ELBERTON   et  aL  t.   PEARLS 

COTTON  MILLS. 

(Supreme  Court  of  Georgia.    May  12,  190S.) 

WATEB    BIGHTS— WATBB    SUPPLY    OF    CITT— 18- 
TOPPEL— KNOWLEDGE  OF  COBPOBATION. 

1.  While,  upon  application  duly  made,  equity 
will  enjoin  a  municipal  corporation  from  taking 
a  water  supply  from  a  stream  in  violation  of 
the  rights  of  a  riparian  owner  further  down  it, 
and  to  his  damage,  yet  when  a  municipal  cor- 
poration held  an  election  in  accordance  with 
the  Constitution  to  determine  the  question  of 
the  issuing  of  bonds  for  the  construction  of  a 
system  of  waterworks,  and  after  a  favorable 
▼ote  issued  and  sold  the  bonds,  purchased  land 
bordering  on  the  stream  some  three  miles  from 
its  corporate  limits  for  the  purpose  of  obtain- 
ing water  from  it,  built  a  pumping  station,  and 
iaid  pipes  in  the  city  and  connecting  with 
the  stream,  an  owner  of  land  bordering  on  it 
some  miles  further  down  its  course,  who  knew 
all  the  facts  and  the  intention  to  use  water 
therefrom,  but  made  no  objection  thereto,  and 
waited  to  apply  for  an  injunction  until  the 
works  were  completed  and  in  operation,  is  not 
entitled  to  an  Interlocutory  injunction  to  stop 
the  continuation  of  the  operation  of  the  wate]> 
works ;  especially  where  the  evidence  of  whether 
there  will  be  any  damages  is  conflicting. 

2.  The  question  here  determined  was  not  In- 
volved or  decided  in  the  case  of  City  of  BUber- 
ton  et  al.  y.  Hobbs,  49  S.  B.  779,  780,  121  Ga. 
749,  750,  or  in  Chestatee  Pyrites  Co.  v.  Cav- 
enders,  etc.,  45  S.  E.  267,  118  Oa.  255. 

3.  Where  the  comj^laining  riparian  owner  was 
a  corporation  having  but  three  stockholders, 
who  were  also  its  officers,  knowledge  by  tiiem 
of  the  facts  stated  In  the  first  headnote  above 
affected  the  company. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  JSStbert  Coun- 
ty; H.  M.  Holden,  Judge. 

Action  by  the  Pearle  Cotton  Mills  against 
the  city  of  Elberton  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed. 

The  Pearle  Cotton  Mills,  a  corporation,  as 
the  owner  of  certain  land  through  which 
flowed  a  creek,  and  of  a  mill  operated  there- 
by, filed  its  petition  against  the  city  of  El- 
berton and  its  mayor,  seeking  to  enjoin  the 
taking  of  water  from  the  creek  to  supply 
the  city,  which  it  was  alleged  was  about  to 
be  done  at  a  point  on  the  stream  above  the 
land  of  the  plaintiff.  Resulting  damage  to 
its  property  was  alleged.  Defendants  ad- 
mitted the  intention  to  use  water  from  the 
50  S.E.— G2 


stream,  but  denied  that  any  injury  would 
result  to  the  plaintiff  therefrom.  They  fur- 
ther alleged  that  the  city  had  advertised  and 
held  an  election  for  the  purpose  of  deter- 
mining whether  bonds  should  be  issued  to 
construct  the  waterworks;  that,  the  elec- 
tion having  resulted  in  favor  of  bonds,  they 
were  issued  and  sold  to  the  amount  of  $40,- 
000;  that  thereupon  the  city  began  to  pur- 
chase land  on  the  creek  at  a  point  where  It 
has  since  taken  water,  for  that  purpose,  and 
proceeded  to  purchase  pipe  and  machinery, 
and  to  employ  hands  and  contractors  to  build 
and  complete  its  waterworks,  and  to  dig 
ditches  in  the  city  and  lay  pipes  connecting 
It  with  the  creek;  that  the  whole  work  was 
completed  at  an  expense  of  about  $50,000; 
that  the  waterworks  were  in  actual  use,  and 
the  water  was  being  pumped  from  the  creek 
into  the  city,  before  the  petition  for  injunc- 
tion was  presented;  that  the  plaintiff  and 
its  oflScers  and  stockholders  had  full  knowl- 
edge of  all  the  facts,  and  stood  by  without 
objection  or  doing  anything  to  put  the  city 
on  notice  that  any  injury  would  result,  or 
damage  for  trespass  would  be  claimed.  The 
answer  alleged  (and  there  was  no  denial 
thereof)  that  there  were  but  three  stock- 
holders of  the  plaintiff,  who  were  also  re- 
spectively president,  vice  president,  and  sec- 
retary and  treasurer.  There  was  no  direct 
denial  that  they  had  knowledge  of  the  facts 
pleaded  by  the  defendants.  Two  of  them 
testified  that  "said  city  never  notified  peti- 
tioner that  it  intended  to  use  said  creek  for 
said  waterworks,  and  certainly  petitioner 
had  no  notice  that,  if  it  intended  so  to  do,  it 
would  not,  before  undertaking  to  withdraw 
said  water,  either  acquire  a  right  by  proper 
agreement  or  through  the  exercise  of  the 
power  of  eminent  domain."  One  of  them 
testified  that  he  did  not  know  that  the  de- 
fendants or  their  agents  had  pumped  or  were 
pumping  water  from  said  creek  before  this 
suit  was  filed,  and  never  learned  of  it  until 
afterward.  Another  testified  that  the  city 
of  XUberton  had  not  condemned  or  sought  to 
condemn  any  .right,  title,  or  easement  to 
withdraw  water  from  the  creek,  and  that 
neither  the  plaintiff,  nor  any  one  for  it,  had 
granted  any  such  right  to  the  dty.  An  in- 
junction was  granted,  and  the  defendants 
excepted. 

Jos.  N.  Worley,  for  plaintiffs  in  error.  T. 
J.  Brown,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts).  U 
2.  While  it  is  true  that  upon  proper  appli- 
cation, made  in  due  time,  equity  will  enjoh. 
a  municipal  corporation  from  taking  a  wa- 
ter supply  from  a  stream  in  violation  of  the 
rights  of  a  riparian  owner  further  down  such 
stream,  and  to  his  damage  (City  of  Elbertou 
et  al.  V.  Hobbs,  121  Ga.  749,  750.  49  S.  E.  779, 
780),  nevertheless  the  complaining  owner 
must  act  with  reasonable  promptness.  If 
he  waits  until  the  municipal  corporation  has 
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sold  bonds,  bought  land  bordering  upon  the 
stream  at  a  point  above  his  property  for  the 
purpose  of  constructing  waterworks,  and 
using  water  from  the  stream,  and  until  at 
large  expense  a  system  of  water  pipes  has 
been  laid  from  the  stream  to  the  city  and 
through  the  streets,  and  though,  having  full 
knowledge  of  all  the  facts,  makes  no  ob- 
jection, gives  no  notice  of  any  claim  of  In- 
Jury,  and  begins  no  proceeding  till  after  the 
pipes  have  been  connected  with  the  stream 
and  the  waterworks  have  actually  begun 
operations,  he  is  not  entitled  to  an  interlocu- 
tory injunction  which  will  stop  the  use  of 
the  water  by  the  city.  This  is  especially 
true  where  the  evidence  as  to  whether  any 
damage  would  result  to  the  property  or  not 
is  conflicting.  The  point  here  determined 
was  not  raised  or  decided  in  the  case  of  the 
City  of  Blberton  et  al.  v.  Hobbs,  supra, 
which  was  begun  some  months  earlier,  or  in 
Ghestatee  Pyrites  CJo.  v.  Oavenders,  etc.,  118 
Ga.  255,  45  S.  E.  267.  See  Griffin  v.  Augusta 
&  Knoxville  Railroad,  70  Ga.  164;  Wood  et 
al.  V.  The  Macon  &  Brunswick  R.  R.  Co.,  68 
Ga.  539;  Southern  Marble  Co.  v.  Darnell,  94 
Ga.  231,  21  S.  E.  531  (4);  2  Pom.  Bq.  Jur. 
(2d  Ed.)  S  817;  3  Pom.  Bq.  Jur.  (2d  Ed.)  S 
1359;  2  Beach  on  InJ.  S  44;  1  High  on  InJ. 
(3d  Ed.)  S  7. 

3.  There  being  but  three  stockholders  of 
the  plaintiff,  who  were  also  its  officers, 
knowledge  by  them  of  the  facts  affected  the 
company  with  knowledge.  Ga.  R.  R.  &  Bkg. 
Co.  V.  Hamilton,  59  Ga.  174  (8);  Mitch- 
ell V.  The  Southwestern  R.  B.,  75  Ga.  398; 
8.  c,  69  Ga.  114,  124;  The  Guarantee  C5o., 
etc.,  V.  The  East  Rome  Town  Co.,  96  Ga. 
511,  23  S.  B.  503,  51  Am.  St  Rep.  150. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  OANDI/ER,  J.,  absent 


(123  QtL  5) 
WESTERN  A  A.  R.  CO.  ▼.  ROBINSON. 
(Supreme  Court  of  Cteorgia.    May  12,  1905.) 

APPEAIr-BEVISW— THIBD     VEBDIGT. 

This  being  the  third  verdict  rendered  in 
favor  of  the  plaintiff,  and  some  evidence  having 
been  introduced  on  the  last  trial  which  was  not 
before  the  court  on  the  two  former  trials  (West- 
ern &  Atlantic  R.  Co.  v.  Robinson,  114  Ga. 
159.  39  S.  E.  950;'  Id.,  119  Ga.  331.  46  S.  E. 
425),  and  the  evidence  upon  the  last  trial  being 
sufficient  to  sustain  the  verdict,  the  question  of 
credibility  in  matters  of  conflict  being  for  the 
jury,  and  the  presiding  judge  having  approved 
the  verdict,  this  court  will  not  interfere. 

(Syllabus  by  the  Ourt) 

Error  from  Superior  Court  Catoosa  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  W.  S.  Robinson  against  the 
Western  ft  Atlantic  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Payne  &  Tye  and  R.  J.  &  J.  McCarny,  for 
plaintiff  In  error.  Payne  &  Payne  and  L  E. 
Shumate^  for  defendant  in  error. 


LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  CANDLBR,  J., 
absent 


(12S  Ga.  774) 
WESTERN  ft  A.  R.  (X).  v.  DALTON  MAR- 
BLE WORKS  et  al. 

(Supreme  Court  of  Georgia.    May  10,  1905.) 

PABTIE8  TO  ACTION— PETITION—AIOENDHENT. 

1.  An  action  cannot  be  maintained  in  a  name 
as  plaintiff  which  is  neither  that  of  a  natural 
person,  a  partnership,  nor  of  such  artificial  per- 
son as  is  recognized  by  the  law  as  capable  of 
suing.  A  proceeding  commenced  in  such  a 
name,  there  being  no  plaintiff,  is  not  an  action, 
but  a  mere  nullity,  and  may  be  dismissed  at 
anr  time  on  motion* 

2.  Where,  therefore,  a  summons  from  a  jus- 
tice's court  issued  in  the  name  of  the  Dalton 
Marble  Works,  plaintiff,  against  a  railroad  com- 
pany, and  a  motion  was  made  to  dismiss  ^e 
action  on  the  ground  that  there  was  no  plain- 
tiff, it  was  error  to  allow  an  amendment  insert- 
ing after  "Dalton  Marble  Works'*  the  true  name 
of  the  plaintiff  as  proprietor.  While  the  name 
"Dalton  Marble  Works"  probably  might  be  con- 
strued as  importing  a  corporation  or  partner- 
ship, the  admission  made  in  offering  the  amend- 
ment by  naming  the  true  party  showed  that  it 
was  neither  a  corporation  nor  a  partnership, 
and  the  case  should  have  been  dismissed. 

(Syllabus  by  the  Court) 

Ehror  from  Superior  Court  Whitfield  Good- 
ty;  A.  W.  Pite,  Judge. 

Action  by  the  Dalton  Marble  Works  and 
others  against  the  Western  &  Atlantic  Rail- 
road Company.  Judgment  for  plaintiffs  be- 
fore a  justice.  From  an  order  refusing  cer- 
tiorari, defendant  brings  error.    Reversed. 

Payne  St  Tye  and  R.  J.  &  J.  McCamy,  for 
plaintiff  in  error.  J.  A*  Longley  and  W.  E. 
Mann,  for  defendants  in  error. 


SIMMONS,  C.  J.  A  summons  was  issued 
by  a  justice  of  the  peace  In  the  name  of  the 
"Dalton  Marble  Works"  against  the  West- 
em  &  Atlantic  Railroad  Company.  At  the 
trial  bef(»'e  the  justice  a  motion  was  made 
to  dismiss  the  case  on  the  ground  that  it 
was  not  alleged  that  the  "'Dalton  Marble 
Works  was  a  corporation,  nor,  if  it  was  a 
partnership,  did  It  appear  who  were  the 
partners  composing  the  firm,  nor  was  it  the 
name  of  an  individual."  To  meet  this  ob- 
jection, plaintiff's  counsel  amended  by  in- 
serting after  "Dalton  Marble  Works"  the 
words  "H.  P.  Ck)lvard,  Proprietor,"  to  which 
amendment  the  defendant  objected.  The 
magistrate  rendered  judgment  against  the 
railroad  company,  and  it  appealed  the  case 
to  a  jury,  where  the  same  motion  to  dismiss 
and  objection  to  the  amendment  were  made. 
The  jury  returned  a  verdict  against  the  rail- 
road company,  and  It  sued  out  a  certiorari 
to  the  superior  court,  alleging  various  errors 
committed  on  the  trial,  among  them  being 
those  above  stated.  The  certiorari  was  re- 
fused, and  the  railroad  company  excepted. 

1,  2.  The  view  we  take  of  the  case  renders 
it  unnecessary  to  discuss  any  of  the  ques- 
tions made  In  the  bill  of  exceptions,  except 
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the  validity  of  the  suit  commenced  In  the 
justice's  court  We  think  the  court  erred  in 
not  sustaining  the  certiorari  upon  this 
ground.  As  was  said  in  the  case  of  Ander- 
son T.  Brumby,  115  Ga.  649,  42  S.  B.  79: 
**Thls  court  is  fully  committed  to  the  propo- 
sition that  no  suit  can  be  lawfully  prose- 
cuted save  in  the  name  of  a  plaintiff  haying 
a  legal  entity,  either  as  a  natural  or  as  an 
artificial  person."  In  every  suit  brought  in 
this  state  there  must  be  a  real  plaintiff  and 
a  real  defendant  The  plaintiff  or  the  de- 
fendant may  be  a  natural  or  an  artificial 
person,  or  a  quasi  artificial  person,  such  as 
a  partnership.  If  the  suit  is  brought  In  a 
name  which  is  neither  that  of  a  natural  per- 
son, a  corporation,  nor  a  partnership,  it  Is 
a  mere  nullity.  A  natural  person  may  bring 
a  suit  in  his  name  for  himself  or  for  the  use 
of  any  other  person  when  he  holds  the  legal, 
and  such  other  person  the  equitable,  title. 
A  corporation  may  bring  suit  in  its  own 
name,  and,  if  It  fails  fully  to  describe  its 
legal  entity,  may  amend  by  alleging  that  it 
is  a  corporation.  A  partnership  may  do 
likewise.  And  this  is  the  distinction  be- 
tween this  case  and  those  of  St.  Cecilia's 
Academy  v.  Hardin,  78  Ga.  39,  3  S.  E.  305, 
Smith  V.  Columbia  Jewelry,  114  Ga.  698,  40 
S.  B.  735,  Adas  Yeshurun  Society  v.  Fish, 
117  Ga.  345,  43  S.  B.  715,  and  Perkins  v. 
Shewmake,  119  Ga.  617,  46  S.  B.  832,  relied 
on  by  defendant  in  error.  In  those  cases  the 
legal  entity  of  the  partnerships  or  corpora- 
tions was  not  fully  disclosed,  and  this  court 
held  that  the  petition  might  be  amended  by 
alleging  that  the  party  was  a  partnership  or 
corporation,  as  the  case  might  be,  the  names 
importing  partnerships  or  corporations;  and 
if  the  cases  had  gone  to  judgment  without 
any  objection  to  the  names  the  Judgments 
would  have  been  good,  because  each  of  the 
names  imported  a  corporation  or  partner- 
ship.' The  name  "Dalton  Marble  Works" 
cannot  be  fairly  said  to  Import  a  corpora- 
tion or  a  partnership  without  further  de- 
scription of  its  legal  entity.  Even  if  it  Is 
probable  that  the  court  might  have  con- 
strued this  name  as  one  that  imports  a  cor^ 
poration  or  a  partnership,  the  amendment 
offered  and  allowed  by  the  court  negatives 
such  a  construction,  for  the  reason  that  th^ 
amendment  which  was  simply  "Dalton  Mar- 
ble Works,  H.  P.  Colvard,  Proprietor,"  clear- 
ly shows,  if  it  be  true,  that  the  Dalton  Mar- 
ble Works  was  neither  a  partnership  nor  a 
corporation,  but  merely  the  name  of  Col- 
vard*8  property.  The  Dalton  Marble  Works 
then,  being  neither  a  natural  person,  a  cor- 
poration, nor  a  partnership,  could  not  legally 
institute  an  action;  or,  in  other  words,  there 
was  no  plaintiff  to  the  action,  and,  there  be- 
ing none,  the  suit  was  a  mere  nullity,  and 
could  not  be  amended  by  inserting  the  name 
of  Colvard  as  "proprietor,"  there  being  noth- 
ing to  amend  by.  See,  upon  this  subject 
Barbour  v.  Albany  Lodge,  73  Ga.  474;  Thur- 
mond V,  Cedar  Spring  Church,  110  Ga.  816, 


1  36  S.  B.  221;  Mutual  Ufe  Co.  v.  Inman 
Park  Church,  111  Ga.  678,  36  S.  B.  880; 
Anderson  v.  Brumby,  115  Ga.  649,  42  S.  E. 
77,  supra;  and  Wynn  v.  Richard  Allen 
Lodge,  115  Ga.  796,  42  S.  E.  29.  See,  also, 
15  Enc.  PI.  &  Pr.  476,  and  notes. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent. 


(123  Ga.  77) 
SMITH  V.  ANDERSON. 
(Supreme  Court  of  Georgia.    May  15,  1905.) 

APPBAIr— REVIEW— NEW    TBIAI.. 

This  being  the  first  grant  of  a  new  trial, 
and  an  examination  of  the  record  disclosuig 
that  the  verdict  was  not  demandod  by  the  law 
and  the  evidence,  the  judgment  is  affirmed. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  ^§  8863,  3871.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  C3obb  County; 
A.  W.  Fite,  Judge. 

Action  between  K.  B.  Smith  and  S.  A.  An- 
derson. From  an  order  granting  a  new  trial. 
Smith  brings  error.    Affirmed. 

J.  J.  Northcutt  and  B.  P.  Green,  for  plain- 
tiff in  error.  H.  B.  Moss,  for  defendant  in 
error. 

COBB,  J.  Affirmed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


(123  Oa.  90) 
SOUTHERN  RT.  CO.  v.  CUNNINGHAM. 
(Supreme  Court  of  Georgia.    «May  15,  1905.) 

COMHON  I^  W— PRESUM  PTIONS— € ABBIEBS— IN  - 
JUBY  TO  FASSENUEBS— CABE  BEQUIBED—EX- 
TBAOBDINABT  DILIGENCE  —  DAMAGES  —  NEW 
TRIAL. 

1.  Where  suit  was  brought  In  this  state  on  ac« 
count  of  a  personal  injury  occurring  in  the 
state  of  Alabama,  and  no  statute  of  that  state 
was  pleaded  or  shown,  this  court  will  presume 
that  the  common  law  was  of  force  there. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Common  Law.  S§  13-15;  voL  20, 
Cent.  Dig.  Evidence,  S§  101,  102.] 

2.  At  common  law,  common  carriers  of  pas- 
sengers were  bound  to  use  extraordinary  dili- 
gence ;  and  injury  to  a  passenger  in  consequence 
of  the  breaking  or  failure  of  a  vehicle,  roadway, 
or  other  appliances  of  the  carrier,  owned  or 
controlled  by  it  and  used  by  it  in  the  transit,  or 
In  the  manner  of  their  operation,  raised  a  pre- 
sumption of  negligence  against  it 

8.  A  common  carrier  of  passengers  is  bound 
to  use  extraordinary  diligence,  no  matter  what 
means  of  conveyance  may  be  employed — wheth- 
er a  passenger  train,  a  freight  train,  or  a  mixed 
train.  The  standard  or  degree  of  diligence  re- 
quired is  the  same,  namely,  that  extreme  care 
and  caution  which  very  prudent  and  thoughtful 
persons  exercise  under  like  circumstances.  But 
the  acts  which  extraordinary  diligence  requires 
to  be  done  are  not  the  same  under  all  circum- 
stances. 

4.  Extraordinary  diligence,  as  applied  to  the 
movement,  starting,  or  stopping  of  mixed  trains, 
and  the  jolts  or  jerks  occurring  in  connection 
therewith,  is  that  extreme  care  and  caution 
which  very  prudent  and  thoughtful  persons, 
would  use  with  a  like  train  under  like  circum- 
stances. 
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5.  In  determining  whether  extraordinary  dili- 
gence has  been  used  by  the  company,  the  nature 
and  character  of  the  train — ^whether  a  passenger 
train,  a  freight  train,  or  a  mixed  train — is  a 
circumstance  for  the  consideration  of  the  jury; 
and,  on  request  to  charge  the  jury  in  regard  to 
considering  the  character  of  the  train,  the  pre- 
siding judge  should  not  omit  ali  reference  there- 
to. 

6.  If  a  passenger  injured  bj  a  negligent  jerk 
occurring  in  the  operation  of  a  railway  train, 
by  the  exercise  or  ordinary  care,  could  have 
avoided  the  consequences  to  himself  of  the  rail- 
road company's  negligence,  he  would  not  be  en- 
titled to  recover.  The  character  of  the  train 
and  its  method  of  operation,  known  to  the 
plaintiff,  are  circumstances  for  the  considera- 
tion of  the  jury  in  determining  whether  he  ex- 
ercised ordinary  care  or  not.  But  a  request  to 
charge  which  would  make  the  exercise  of  ordi- 
nary care  on  the  part  of  a  passenger  dependent 
entirely  on  what  was  usual  or  customary  with 
the  railroad,  without  reference  to  his  knowl- 
edge of  it  or  to  the  circumstances  of  the  particu- 
lar case,  was  properly  refused. 

7.  If  a  passenger  was  injured  by  the  negli- 
gence of  the  railroad  company,  he  was  bound 
to  lessen  the  damages  as  far  as  practicable  by 
the  use  of  ordinary  care  and  diligence.  But  ft 
would  be  error  to  charge  that  it  was  his  duty 
to  do  some  particular  thing  for  that  purpose. 

8.  Grounds  of  a  motion  for  new  trial  based 
upon  the  refusal  of  the  judge  to  allow  certain 
questions  to  be  asked  furnish  no  reason  for  re- 
versal where  it  does  not  appear  what  answers 
were  expected  thereto. 

(Syllabus  by  the  Court) 

Error  from  Caty  Oourt  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  J.  E.  Cunningham  against  the 
Southern  Railway  Company.  Judgment  for 
plaintifif.    Defendant  brings  error.    Reversed. 

Cunningham  brought  suit  against  the 
Southern  Railway  Company  seeking  to  re- 
cover for  an  injury  to  himself.  He  alleged 
that  he  took  passage  upon  a  passenger  train 
of  the  defendant  from  a  point  in  this  state 
to  a  place  in  Alabama;  that,  when  the  train 
reached  a  station  in  Alabama,  it  was  pulled 
into  a  side  track  to  allow  a  train  coming 
in  the  opposite  direction  to  pass;  that,  after 
going  into  the  side  track,  the  conductor  and 
other  servants  of  the  defendant  announced 
that  the  train  would  stand  there  for  half 
an  hour;  that  plaintiff  arose  and  walked 
along  the  aisle  to  a  tank  of  drinking  water 
which  was  located  at  the  end  of  the  car,  and 
was  kept  there  for  the  use  of  passengers; 
that,  while  in  the  act  of  drinking,  without  no- 
tice, warning,  or  signal  of  any  kind,  the  car 
was  moved  suddenly  and  with  great  and  un- 
usual violence  backward,  and  by  said  vio- 
lent motion  plaintiff  was  thrown  to  the  floor 
and  injured.  The  defendant  denied  the  sub- 
stantial allegations  of  negligence.  It  further 
pleaded  that  the  train  on  which  the  plain- 
tiff was  riding  was  a  mixed  train,  composed 
partly  of  freight  cars  and  partly  of  passen- 
ger cars;  that  this  fact  was  known  to  plain- 
tiff, and  that  he  assumed  all  risk  inciuent  to 
traveling  on  such  a  train,  and  that  his  injury, 
if  any,  was  in  consequence  of  the  necessary 
movements  of  said  train,  which  were  care- 
fully made,  or  of  negligence  on  his  part, 
or  of  unavoidable   accident;    also   that  no 


greater  Jolts  or  Jan  were  made  than  are 
usual  and  necessary  in  handling  such  trains, 
and  that  the  movements  were  such  as  "were 
usual  and  necessary  in  doing  so.  Tbe  jury 
found  for  the  phiintiff.  The  defendant  mov- 
ed for  a  new  trial.  The  motion  was  overrul- 
ed, and  it  excepted. 

Shumate  &  Maddox  and  G.  A*  H.  Harris  & 
Son,  for  plaintiff  in  error.  R.  T.  Faiich6 
and  M.  B.  Eubanks,  for  defendant  In  er- 
ror. 

LTIMPKIN,  J.  (after  stating  the  facts). 
1, 2.  Plaintiff  in  error  insists  that  as  tbe  in- 
Jury  took  place  in  the  state  of  Alabama, 
and,  as  no  statute  of  that  state  is  pleaded  or 
shown,  the  law  of  this  .state  requirinsr  ex- 
traordinary diligence  from  carriers  of  pas- 
sengers did  not  apply;  that  such  was  not 
the  rule  at  common  law;  and  that  no  pre- 
sumption of  negligence  arose  from  proof  of 
injury.  The  injury  liaving  occurred  in  tbe 
state  of  Alabama,  and  no  statute  of  tiiat 
state  liaving  been  pleaded  or  shown*  tbe 
presumption  is  that  the  common  law  is  of 
force  there.  Selma  R.  Co.  v.  Lacy,  43  6a. 
4G1.  At  common  law,  common  carriers  of 
freight  were  insurers,  and  no  excuse  ayailed 
them  in  ^ses  of  loss,  unless  it  was  occasion- 
ed by  the  act  of  God  or  the  public  enemies. 
In  determining  the  status  of  carriers  <^  pas- 
sengers, the  courts  distinguished  their  posi- 
tion from  that  of  common  carriers,  and  held 
that  they  were  not  insurers  of  the  safety  of 
their  passengers,  but  were  liable  for  neg- 
ligence causing  injury.  As  to  the  measure 
of  diligence  required  of  them,  various  forms 
of  expression  were  used.  In  some  cases  it 
was  said  that  they  were  bound  to  exercise 
the  highest  degree  of  care  and  skill;  in  otb- 
ers»  that  they  were  answerable  for  tbe  small- 
est negligence;  in  still  others,  for  the  least 
failure  in  duty;  and  various  other  forms 
of  words  were  employed.  A  consideration 
of  those  decisions  will  show  that  the  common- 
law  courts  required  of  a  common  carrier  of 
passengers  a  degree  of  diligence  which  was 
fully  equal  to  extraordinary  diligence,  and 
it  has  generally  been  held,  that  tbey  are 
bound  to  use  extraordinary  diligence.  2  Red- 
field  on  Railways  (Gth  Ed.)  $  ld2,  and  noted; 
1  Fetter,  Carriers  of  Passengers,  S  8,  p.  13; 
Thompson's  Carriers  of  Passengers,  p.  200. 
On  page  206  of  the  authority  last  cited  the 
author  expresses  the  opinion  that  tbe  mod- 
ern English  rule  appears  to  be  that  carriers 
of  passengers  are  only  bound  to  use  the  caie 
and  caution  which  may  be  reasonably  ex- 
pected to  be  used  by  reasonable  men,  redu- 
cing the  standard  to  ordinary  or  reasonable 
care.  But  Mr.  A.  C.  Freeman,  in  an  elabo- 
rate note  to  the  case  of  Ingalls  v.  Bills,  43 
Am.  Dec.  355,  357,  argues  with  great  force 
tliat  there  has  been  no  change  in  the  English 
rule  on  the  subject  At  the  time  of  tbe 
adoption  of  the  common  law  into  this  state 
the  authorities  cited  will  show  that  extraor- 
dinary care  was  required  on  the  pai't  of  com- 
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mon  carriers  of  passengers;  and  It  has  been 
often  held  that  proof  of  Injury  to  a  passenger 
In  consequence  of  the  breaking  or  failure 
of  a  vehicle,  roadway,  or  other  appliances 
owned  or  controlled  by  the  carrier,  and  used 
by  it  in  making  the  transit^  or  the  manner 
of  their  operation,  raises  a  presamptlon  of 
negligence  against  the  carrier.  This  con- 
struction was  placed  upon  the  common  law 
by  the  Supreme  Court  of  this  state  in  Cen- 
tral R.  R.  V.  Freeman,  75  Ga.  331,  338,  and 
in  Augusta  &  Summeryllle  R.  Co.  v."^  Randall, 
79  Ga.  304  (9),  314,  4  S.  E.  674.  In  the  latter 
case  it  is  said  (page  314  of  79  Ga.,  page  678 
of  4  S.  R):  "This  presumption  that  where 
the  plaintiff  has  shown  that  he  was  a  pas- 
senger, and  was  hurt  or  damaged  by  the  run- 
ning of  the  railroad  company's  trains  or  ma- 
chinery, the  compamy  was  negligent,  Is  a 
common-law  presumption.  It  is  no  new 
thing,  because  it  was  not  enacted  in  this 
state  until  the  act  of  1855.  It  obtained  at 
common  law,  and  had  been  the  law  of 
England  and  of  this  country  all  the  time." 
It  has  been  held  that,  if  there  has  been  any 
diversity  in  the  decisions  of  different  courts 
on  this  subject,  the  construction  heretofore 
placed  upon  the  common  law  by  this  court 
would  prevail.  Pattillo  v.  Alexander,  96  Ga. 
GO,  22  S.  E.  646,  29  L.  R.  A.  616;  Ej-ogg 
V.  Atlanta,  etc.,  R.  R,  77  Ga.  202  (2),  4  Am. 
St  Rep.  77.  But  contrast  Atlanta,  etc.,  Ry. 
v.  Tanner,  68  Ga.  384  (3);  Anderson  v.  Wal- 
ton, 35  Ga.  205.  See,  also,  Tanner's  Execu- 
tor V.  L.  &  N.  R.  Co.,  60  Ala.  621.  In  the 
case  of  Savannah  Ry.  v.  Williams,  117  Ga. 
420,  43  S.  E.  751,  61  L.  R.  A.  249,  however, 
Lamar,  J.,  says  that  the  presumption  as  con- 
tained in  the  statute  of  this  state  is  more 
extensive  then  it  was  at  common  law. 

3-45.  "The  degree  of  diligence  due  from  a 
common  carrier  [of  passengers]  to  a  pas- 
senger is  extraordinary,  no  matter  what 
means  of  conveyance  may  be  employed." 
Ball  V.  Mabry,  91  Ga.  782,  18  S.  E.  64; 
Thompson  on  Carriers  of  Passengers,  S  20, 
p.  234;  I.  &  G.  N.  Ry.  Co.  v.  Irvine,  64  Tex. 
529  (3);  Fetter,  Carriers  of  Passengers,  S  16, 
p.  32;  Edgerton  v.  New  York,  etc.,  R.  R.,  39 
N.  T.  227;  Dunn  v.  Grand  Trunk  Ry.  Co., 
58  Me.  187,  196,  4  Am.  Rep.  267;  Indian- 
apolis, etc.,  R.  Co.  V.  Beaver,  41  Ind;  493; 
Chicago  &  Alton  R.  Co.  v.  Eugene  Flagg,  43 
111.  364,  92  Am.  Dec.  133;  Ohio  &  Miss.  R. 
Co.  v.  Dickerson,  59  Ind.  317;  Indianapolis 
&  St.  Louis  R.  Co.  V.  Horst,  93  U.  S.  291, 
296,  23  L.  Ed.  898;  Ohio  &  Miss.  R.  Co.  y. 
Muhllng,  30  111.  9,  81  Am.  Dec.  336;  Schill- 
ing V.  Winona,  etc.,  R.  R.  (Minn.)  68  N.  W. 
1083.  "Extraordinary  diligence,**  as  the  term 
is  defined  and  used  Jn  this  state,  means  "that 
extreme  care  and  caution  which  very  prudent 
and  thoughtful  persons  exercise  under  like 
circumstances."  East  Tenn.,  Va.  &  Ga.  Ry. 
Co.  V.  Miller,  95  Ga.  738,  22  S.  E  660;  Ciy. 
Code,  S  2899.  The  standard  or  degree  of 
diligence  required  of  a  carrier  of  passengers 
with  respect  to  a  passenger  Is  therefore  ex- 


traordinary diligence.  But  what  acts  will 
meet  this  requirement  must  necessarily  de- 
pend upon  the  circumstances  of  the  {>articu- 
lar  case.  See  Macon  St  R.  Oo.  y.  Barnes^ 
113  Ga.  218,  219,  38  a  B.  756.  What  ex- 
traordinary diligence  in  running  a  freight 
train  would  require  to  be  done  may  differ 
firom  what  wonld  be  required  in  operating 
a  passenger  train.  Thus  it  has  been  held 
that  a  passenger  who  sees  lit  to  travel  on 
a  freight  train  takes  the  risk  of  the  nsnal 
and  necessary  jolts  properly  Incident  to 
liandllng  and  running  such  trains.  Ball  v. 
Mabry,  91  Oa.  781  (4).  18  8.  B.  64;  Orlne 
V.  B.  T.  Ry.  Co^  84  CtaL  661,  11  S.  B. 
555;  Central  Railroad  y.  Smith,  76  Ga.  209, 
2  Am.  St  Rep.  81.  A  ftreight  train  is  pri- 
marily for  the  carriage  of  freight  What 
is  called  a  mixed  train  is  somewhat  different 
It  is  partly  used  for  the  transportation  of 
freight,  but  also  has  a  passenger  car  or  cars 
attached  to  it,  and  is  held  out  to  the  world 
as  a  regular  means  for  transporting  pas- 
sengers. This  does  not  change  the  rule  an- 
nounced above — that  in  all  cases  extraor- 
dinary diligence  Is  required  of  a  carrier  of 
passengers.  But  in  determining  what  acts 
were  necessaiy  to  fulfill  this  measure  of  dil- 
igence In  the  particular  case,  and  whether 
such  diligence  was  used,  the  nature  and 
character  of  the  train.  Its  known  uses,  and 
the  necessary  incidents  of  its  operation  are 
circumstances  for  the  consideration  of  the 
jury.  In  Chattanooga,  etc.,  R.  R.  v.  Hug- 
gins,  89  Ga.  495  (5),  15  S.  B.  849,  it  was  held 
that  **a  railway  company,  in  coupling  a 
freight  train  to  a  passenger  car  having  pas- 
sengers already  in  it,  to  be  carried  by  the 
train,  is  bound  to  exercise  extraordinary  dil- 
igence; that  is,  such  diligence  as  very  pru- 
dent persons  would  use  with  a  like^  train  un- 
der like  circumstances."  In  Macon,  etc.,  R. 
Co.  V.  Moore,  108  Ga.  84,  89.  33  S.  E.  889, 
891,  the  rule  in  regard  to  mixed  trains  is 
thus  announced:  "A  passenger  who  enters 
such  a  mixed  train,  with  knowledge  of  its 
peculiar  structure  and  movements,  assumes 
the  risks  consequent  upon  its  unavoidable 
jerks  when  starting;  and  the  degree  of  dili- 
gence be  should  exercise  should  have  refer- 
ence to  such  necessary  movements  of  the 
train.  But  he  has  also  the  right  to  rely  on 
an  exercise  of  extraordinary  diligence  by  the 
railroad  company  in  its  management  of  the 
train  In  such  a  way  as  to  avoid  danger  of 
injury  to  its  passengers;  and,  when  he  has 
used  ordinary  diligence  for  his  own  safety 
under  the  circumstances,  the  company  Is 
liable  for  damages  to  him  resulting  even 
from  its  slight  neglect."  Compare  Central  R. 
Co.  V.  Summerford,  87  Ga.  626,  630,  13  S. 
E.  588;  Oviatt  v.  Dakota  O.  Ry.,  43  Minn. 
300,  45  N.  W.  436. 

Some  of  the  requests  to  charge  in  the  case 
now  under  consideration  were  based  upon 
the  decision  in  the  case  of  Crine  v.  Railway 
Co.,  84  Ga.  651,  11  S.  E.  555.  They  consti- 
tuted only  a  part  of  the  charges  which  were 
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approved  In  that  case,  and  omitted  any  refer- 
ence to  the  necessity  for  the  use  of  ex- 
traordiitary  diligence.  Exception  was  taken, 
however,  to  the  fact  that  the  presiding  Judge 
gave  no  charge  in  respect  to  the  character 
of  the  train,  and  its  usual  and  necessary 
modes  of  operation,  in  submitting  to  the  jury 
the  question  of  whether  or  not  the  defendant 
used  extraordinary  diligence,  although  re- 
quested to  charge  on  that  subject.  His  at- 
tention was  called  to  it  by  the  request,  and 
It  was  error  to  entirely  disregard  It. 

ft.  The  court  Instructed  the  jury.  In  effect 
that  if,  by  the  exercise  of  ordinary  care,  the 
plaintiff  could  have  avoided  the  consequences 
to  himself  of  the  defendant's  negligence,  he 
would  not  be  entitled  to  recover.  Ordinary 
care,  as  has  been  said  above  In  regard  to  ex- 
traordinary care,  may  require  one  thing  at 
one  time  and  under  one  set  of  circumstances, 
and  a  different  thing  at  another  time  and 
under  different  circumstances.  One  of  the 
requests  to  charge  was  defective,  in  that  it 
made  the  question  of  what  would  be  or- 
dinary care  on  the  part  of  the  plaintiff  de- 
pendent entirely  upon  the  character  of  the 
train  and  the  manner  In  which  it  was  run 
and  operated,  and  handled  at  stations  where 
it  was  usual  to  receive  and  discharge  freight. 
The  character  of  the  train  and  its  method 
of  operation,  as  known  to  the  plaintiff,  were 
circumstances  for  the  consideration  of  the 
jury  in  determining  whether  he  exercised  or- 
dinary care  or  not.  But  ordinary  care  Is  a 
matter  affecting  the  Individual  who  must 
use  it,  and  it  will  not  do  to  say  that  the 
standard  of  diligence  on  his  part  depends 
alone  upon  the  character  of  the  train,  or 
what  the  usual  mode  of  operating  It  is,  with- 
out regard  to  his  knowledge,  or  whether  the 
jerk  was  unusual  or  usual. 

7.  If  the  plaintiff  wa?  injured  by  the  neg- 
ligence of  the  defendant,  he  was  bound  to 
lessen  the  damages  as  far  as  practicable  by 
the  use  of  ordinary  care  and  diligence.  Civ. 
Code,  S  3802.  But  it  would  have  been  error 
to  have  charged  the  jury  that  it  was  his  duty 
to  do  some  particular  thing  for  that  purpose, 
or  to  say  to  them  that  if  he  could  have  "miti- 
gated his  suffering  by  having  an  operation 
performed,  or  other  surgical  treatment,  and 
could  have  relieved  himself  partly  or  wholly 
from  suffering,  it  was  his  duty  to  take  such 
care."  His  duty  was  to  use  ordinary  care 
and  diligence  to  lessen  the  damages.  But 
the  court  could  not  tell  the  jury  what  par- 
ticular acts  ordinary  care  would  require  him 
to  do.  On  this  subject,  compare  Watson  on 
Damages  for  Personal  Injuries,  §  189;  Blate 
V.  3d  Ave.  R.  R.,  44  App.  Div.  163,  60  N. 
Y.  Supp.  732;  Oollins  v.  City  of  Council 
Bluffs,  32  Iowa,  324  (3),  7  Am.  Rep.  200. 

8.  The  grounds  of  the  motion  for  new 
trial  which  excepted  to  the  refusal  to  permit 
certain  questions  to  be  asked  of  witnesses 
do  not  show  what  answers  were  expected  or 
would  have  been  given.  One  of  them,  more- 
over, appears  rather  broadly  to  ask  the  wit- 


ness Hilley  to  give  an  opinion  whether  what 
he  did  or  what  others  did  was  unusual  and 
unnecessary.  Where,  however,  the  declara- 
tion alleged  that  the  jerk  complained  of  waa 
**with  great  and  unusual  violence,*'  and  thia 
was  denied  by  the  answer,  evidence  on  tliifl 
subject  was  admissible.  Ball  v.  Mabry,  91 
Gfl.  782  (4),  18  S.  B.  64;  City  Electric  Rail- 
way V.  Smitli,  121  Ga.  663,  49  S.  B.  724. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  CANDIiBR,  J.,  absent. 


023  Ga.  47) 

JONES  V.  GAMMON. 
(Supreme  Coutt  of  Georgia.     May  13,  1905.) 

LEASE— CONSTBUCri ON— BIOHT   TO   CUT    WOOI>— 

INJUNCTION. 

1.  An  agreement  between  an  owner  of  land 
and  his  tenant  provided,  among  other  things, 
that  the  laDdlord  agreed  that  the  tenant  **may 
clear  up  ten  acres  of  woodland  on  lot  number 
158  *  *  *  each  year,  and  may  have  the 
wood  cut  off  said  ten  acres  and  crop  for  next 
year,  said  party  of  the  second  part  [the  tenantl 
to  cut  and  clear  said  woodland  beginning  on  the 
north  side  contiguous  to  land  recently  cleared. 
*  *  *  Upon  tne  full  and  complete  perform- 
ance by  the  party  of  the  second  part  with  this 
contract,  he  •  *  •  shall  have  the  refusal  of 
said  farm  at  same  price  and  privileges  for  the 
years  1904,  1905,  and  1906." 

Held,  that  on  the  face  of  this  paper,  unaided 
b^  extraneous  evidence,  it  did  not  confer  any 
right  upon  the  tenant  to  cut  wood  except  on 
lot  No.  158. 

2.  When  the  evidence,  in  addition  to  the  writ- 
ten contract,  is  considered,  there  was  conflict  in 
material  particulars,  and  the  presiding  judge  did 
not  abuse  his  discretion  In  granting  an  injunc- 
tion. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  by  W.  M.  Gammon  against  J.  M. 
Jones.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Seaborn  &  Barry  Wright  and  F.  W.  Cope- 
land,  for  plaintiff  in  error.  M.  B.  Eubanks, 
for  defendant  in  error. 

LUMPKIN,  J.  Gammon  filed  his  equita- 
ble petition  seeking  to  enjoin  Jones  from  cut- 
ting timber  on  certain  lots  of  land  In  Floyd 
county,  alleging  that  the  timber  constitnted 
their  chief  value,  that  the  damage  would  be' 
irreparable,  that  the  trespass  was  continu- 
ing in  character  and  would  involve  a  mol- 
tiplidty  of  suits.  The  defendant  claimed 
the  right  to 'cut  the  timber  under  a  certain 
contract  of  rent  between  himself  and  plain- 
tiff, containing,  among  other  things  the  fol- 
lowing clauses:  'The  party  of  the  first  part 
[Gammon]  agrees,  and  it  Is  understood  that 
the  party  of  the  second  part  [Jones]  may 
clear  up  ten  acres  of  woodland  on  lot  No. 
158-^  and  23  [apparently  meaning  third  sec- 
tion, twenty- third  district]  each  year  and 
may  have  the  wood  cut  off  said  ten  acres 
and  crop  for  next  year.  Said  party  of  the 
second  part  to  cut  and  dear  said  woodland, 
beginning  on  the  north  aide,  contiguous  tc 
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land  recently  cleared.  In  consideration  for 
wood  so  given,  the  party  of  the  second  part 
agrees  to  deliver  to  the  party  of  the  first 
part,  Gammon,  twenty  (20)  cords  dry  wood, 
at  his  residence  In  the  town  of  Bast  Rome. 
All  wood  and  timber  necessary  for  fire  wood 
for  party  of  second  part  and  his  hands  or 
tenants,  to  be  obtained  from  said  ten  acres 
above  mentioned.  ♦  •  •  This  contract  Is 
to  begin  Jan.  1,  1903,  but  It  Is  understood 
and  agreed  that  upon  the  full  and  complete 
performance  by  the  party  of  the  second  part 
with  this  contract,  he,  the  said  Jones,  shall 
have  the  refusal  of  said  farm  at  same  price 
and  privileges  for  the  years  1904,  1906,  and 
1906.*'  The  plaintiff  alleged  that  the  place 
where  the  defendant  was  cutting  wood  when 
the  Injunction  was  applied  for  was  not  on 
land  lot  No.  15S,  but  on  land  lots  Nos.  121, 
122,  159,  and  160.  The  defendant  sought  to 
show  that  the  Intention  of  the  contract  was 
that  the  plaintiff  was  to  give  him  "forty 
acres  of  wood"  in  four  years;  that  the  fig- 
ures "1904,"  "1906,"  and  "1906"  and  the 
words  "each  year"  were  Interlined  In  ac- 
cordance with  such  Intent;  that  he  was  not 
to  be  confined  to  cutting  In  land  lot  168; 
that  there  were  only  about  12  or  13  acres  of 
woods  on  that  land  lot;  that,  after  cutting 
this,  he  Informed  plaintiff,  and  the  latter 
recognized  his  right  to  cut  more  wood,  and 
told  blm  to  cut  from  a  little  3  or  4  acre  tract 
on  lot  122;  that  the  defendant  did  so;  that 
they  had  a  lawsuit,  and  afterwards  the 
plaintiff  refused  to  tell  him  where  to  cut  fur- 
ther. The  evidence  was  conflicting  on  ma- 
terial points.  The  plaintiff  testified  that  he 
did  not  authorize  the  defendant  to  cut  any 
timber  on  land  lots  Nos.  122,  160,  and  169, 
but,  on  the  contrary,  personally  and  by  let- 
ter notified  the  defendant  that  he  must  not 
do  80.  Another  witness  testified  that  there 
were  36  or  40  acres  of  woodland  on  part  of 
land  lot  No.  158  when  defendant  moved  on 
It  In  the  winter  of  1902  and  1903,  and  that 
the  defendant  had  cut  and  moved  all  the  * 
wood  from  It  There  was  other  conflicting 
evidence.  The  presiding  judge  granted  an 
injunction,  and  the  defendant  excepted. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent. 


(122  Ga.  828) 

GAINESVILLE  &  D.  ELECTRIC  RT.  00.  T. 

AUSTIN. 

(Supreme  Court  of  Georgia.    May  11,  1905.) 

PLEADING — PETITION— DTTPLICITT  —    DISMISSAL 

— DEMX7BBER. 

1.  A  petition  containing  one  count,  in  which 
two  causes  of  action  are  set  forth,  will,  on  spe- 
cial demurrer,  be  held  bad  for  duplicity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  89, 
Cent  Dig.  Pleading,  M  113,  134-137.] 

2.  A  petition  containing  several  distinct 
counts,  which  do  not  differ  in  any  substantial 
particular  from  each  other,  will,  on  motion  filed 
at  the  first  term  in  the  nature  of  a  special  de- 
murrer, be  dismissed,  unless  the  surplus  counts 

.ars  eliminated  by  amendment. 


3.  A  petition  containing  several  counte.  each 
referring  to  the  same  transaction,  but  differing 
from  each  other  in  substantial  particulars  as 
to  the  details  of  the  transaction,  is  not  bad  for 
duplicity. 

[Ed.  Note. — For  cases  in  i>oint,  see  vol.  89, 
Gent.  Dig.  Pleading,  S  114.] 

4.  There  was  no  error  in  overruling  the  de- 
murrer to  the  first  and  third  counts  of  the  pe- 
tition. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Hall  County;  W. 
B.  HolUngsworth,  Presiding  Judge. 

Action  by  C.  H.  Austin  against  the  Gaines- 
ville &  Dahlonega  Electric  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Austin  sued  the  GalnesvlUe  A  Dahlonega 
Electric  Railway  Company  for  damages. 
The  petition  contained  three  counts.  In  the 
first  count  It  was  alleged  that  the  plaintiff 
was  a  passenger  In  one  of  the  electric  cars  of 
the  defendant,  in  which  no  seats  were  provid- 
ed, and  that  he  was  therefore  compelled  to 
stand;  that  In  the  center  of  the  car  was  a 
post,  upon  the  top  of  which  rested  the  trol- 
ley pole;  that  while  the  car  was  In  motion 
the  conductor  negligently  caused  and  allowed 
the  trolley  wheel  to  get  off  the  wire,  and  the 
trolley  pole  shot  upward;  that  the  trolley 
wire  began  to  sag,  and  the  trolley  pole  began 
to  strip  the  guy  wires  off  the  trolley  wire; 
that  the  trolley  wire,  with  its  deadly  electric 
current,  was  thus  caused  to  fall  down  and 
among  the  unprotected  passengers  on  the  car ; 
that  there  was  no  roof  on  the  car  to  keep  the 
wire  off,  and  the  same  came  in  contact  with 
the  passengers,  shocking  them,  and  causing 
lurid  flashes  of  flre;  that  the  car  was  run- 
ning 20  to  30  miles  per  hour,  and  the  em- 
ployes In  charge  of  the  car  took  no  steps  to 
stop  the  same,  nor  to  prevent  the  electric 
current  from  striking  the  passengers;  that 
the  plaintiff  was  greatly  shocked,  and  the 
emergency  was  great,  and,  being  dazed  and 
shocked  and  In  dire  extremity,  jumped  from 
the  car  to  the  ground,  and  In  so  doing  was 
seriously  Injured.  Various  acts  of  negli- 
gence were  charged  against  the  defendant 
The  second  count  was  stricken  on  demurrer, 
and  need  not  be  further  alluded  to.  The 
third  count  contained  similar  allegations  to 
the  first  count,  except  that  It  was  averred 
that  by  the  falling  of  the  wire  plaintiff  was 
•'thrown  and  hurled*'  from  the  car.  The  de- 
fendant demurred  to  each  count  on  various 
grounds,  to  the  petition  generally  on  the 
grotmd  that  It  Is  contradictory  and  uncertain, 
and  to  the  third  count  on  the  ground  that  It 
contradicts  the  first  and  second  counts.  The 
court  ordered  the  second  count  stricken,  and 
overruled  the  other  grounds  of  demurrer. 
The  defendant  excepted. 

H.  H.  Dean,  for  plaintiff  in  error.  Ar- 
nold &  Arnold,  Howard  Thompson,  and  F.  M. 
Johnson,  for  defendant  In  error. 

COBB,  J.  The  special  demurrer  was  de- 
signed to  raise  the  objection  that  the  first  and 
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third  counts  contained  contradictory  aRega- 
tlons  as  to  the  manner  In  which  the  Injury 
complained  of  occurred,  and  the  question  is 
presented  whether  this  practice  Is  allowable 
in  this  state.  The  rules  of  the  oommon-law 
pleading  permitted  the  bringing  of  one  suit 
founded  upon  several  causes  of  action  of  a 
similar  nature,  provided  such  causes  of  ac- 
tion were  set  forth  In  separate  and  distinct 
counts.  A  declaration  which  contained  one 
count  and  set  forth  two  or  more  causes  of  ac- 
tion therein  was  bad  for  duplicity,  but  a  dec- 
laration which  contained  two  or  more  distinct 
counts  upon  separate  causes  did  not  violate 
the  rule  against  duplicity.  If  the  declara- 
tion contained  more  than  one  count,  and  the 
transaction  set  forth  was  exactly  the  same  in 
each,  the  pleading  was  bad,  and  the  surplus 
counts  would  be  stricken  th^efrom,  and  in 
some  cases  the  cost  would  be  placed  upon  the 
attorney  responsible  for  the  surplusage.  But 
If  the  counts  differed  in  any  substantial  par- 
ticular from  each  other,  each  was  allowed  to 
stand,  upon  a  fiction  that  each  was  a  differ- 
ent cause  of  action.  The  rule  permitting  va- 
rious counts  setting  forth  different  causes 
of  action  of  a  similar  nature  gave  rise  to 
the  practice  of  the  pleaders  in  setting  forth 
one  cause  of  action,  in  various  ways  in  differ- 
ent counts,  in  order  to  meet  the  probable  va- 
riations in  proof  that  might  occur  at  the  trial. 
While,  as  matter  of  fact,  there  may  have  been 
only  one  transaction,  a  declaration  contain- 
ing several  counts  would  be  allowed  to  stand 
where  there  was  any  material  difference  in 
the  way  In  which  the  details  of  the  transac- 
tion were  set  forth;  the  declaration  on  its 
face  thus  appearing  to  be  upon  several  caus- 
es of  action,  and  therefore  within  the  rule 
above  referred  to.  See  Gould  on  Pleading,  pp. 
164,  208;  Stephen  on  Pleading  (Heard)  p. 
266;  1  Chitty  on  Pleading,  •424;  Phillips 
on  Code  PL  U  124,  206 ;  5  Enc.  P.  &  P.  310 
(11).  The  common-law  practice  of  allowing 
two  or  more  causes  of  action  of  a  similar 
nature  to  be  Joined  in  the  same  declaration 
has  been  incorporated  into  the  Code  of  this 
state.  *  The  rule  allowing  several  counts  was 
substantially  and  materially  changed  by  the 
rules  of  practice  adopted  in  England  In  1833, 
under  which  two  or  more  counts  were  gen- 
erally not  permissible  where  it  was  apparent 
that  they  were  based  upon  the  same  transac- 
tion. See  1  Chitty  on  Plead.  *749 ;  Stephen 
on  Plead.  (Heard)  *277.  The  reason  given  for 
the  abolition  of  several  counts  by  the  English 
rules  of  practice  of  1833  was  that  the  right 
to  amend  hod  been  greatly  enlarged,  and 
there  was  therefore  no  longer  any  necessity 
for  stating  the  cause  of  action  In  various 
ways.  Under  the  present  law  of  this  state 
the  right  of  amendment  is  even  more  liberal 
than  it  was  in  England  in  1833,  but  this  does 
not  entirely  dispense  with  the  desirable  re- 
sults reached  by  the  use  of  several  counts; 
for  while  the  plaintiff  may  amend  to  adjust 
his  pleading  to  the  evidence,  the  amendment 
may  be  of  such  a  character  as  to  cause  sur- 
prise to  the  opposite  party  and  work  a  post- 


ponement of  the  case,  and  several  counts 
can  be  well  used  to  avoid  the  probability  of 
delay  which  would  result  from  the  use  of 
one  when  the  evidence  varied  from  the  alle- 
gations and  makes  an  amendment  necessary. 
The  changes  made  by  the  English  rules  of 
practice  of  1833  have  never  been  adopted  by 
the  General  Assembly  or  by  the  Judges  as 
rules  of  practice  in  this  state,  and  a  plaintiff 
may  in  different  counts  set  forth  the  same 
cause  of  action  in  various  wajrs. 

When  the  first  and  third  counts  in  the  peti- 
tion are  tested  by  the  prevailing  roles  of 
practice  in  this  state.  It  will  appear  that 
there  is  at  least  one  substantial  difference 
between  the  two.  In  the  first  count  it  is  al- 
leged that  the  plaintiff  ^'Jumped"  from  the 
car,  and  in  the  third  count  that  he  was 
"thrown  and  hurled"  from  the  car.  While 
each  count  sets  forth  a  cause  of  action  having 
for  its  basis  apparently  the  same  transaction, 
the  causes  of  action  in  the  two  counts  are  not 
the  same,  and  in  determining  liability  differ- 
ent proof  would  be  required,  and  different 
rules  of  law  would  be  applicable.  In  Pitts  v. 
Smith,  108  Ga.  87,  83  S.  E.  814,  and  Seifert 
V.  Sheppard,  111  Ga.  814,  35  S.  B.  673,  the  pe- 
titions were  held  bad  for  duplicity,  for  the 
reason  that  one  count  dealt  apparently  with 
two  separate  and  distinct  causes  of  actioa 
See,  in  this  connection,  Orr  v.  Cooledge,  117 
Ga.  206,  43  S.  E.  527.  The  first  and  third 
counts  set  forth  a  cause  of  action,  and  there 
was  no  error  in  overruling  the  demurrer  to 
these  counts.  See  Mannon  y.  By.  Co.  (W. 
Va.)  49  S.  E.  450. 

Judgment  affirmed.  All  the  Justices  coa 
cur,  except  CANDLER,  J.,  absent 


(12S  Ga.  ») 
WESTERN  &  A.  R.  00.  V.  BURNHAM. 

(Supreme  Conrt  of  Georgia.    May  18,  1005.) 

CARRIERS  —  ACTION  BY  PASSENGER— EXPULSION 
FROIC   TRAIN— PLEADING — AMENDMENT- 
EVIDENCE— INSTRUCTIONS. 

1.  Where,  in  an  action  against  a  railway  com- 
pany for  personal  injuries,  the  plaintiff  seeks  to 
recover  on  the  theory  that  the  employ^  of  the 
defendant  "forcibly  and  violently  removed  her 
from  a  moving  train  in  reckless,  if  not  wanton, 
disregard  of  her  rights  and  safety,"  a  new  cause 
of  action  is  not  added  by  an  amendment  which 
allef^es,  in  effect,  that  the  plaintiff  voluntarily 
alighted  from  the  moving  train  with  the  as- 
sistance of  the  defendant's  employte,  and  that 
on  account  of  the  fact  that  the  train  was  mov- 
ing, and  by  reason  of  the  manner  in  which  she 
was  assisted  to  alight,  she  sustained  injury  to 
her  person. 

2.  While  in  the  trial  of  an  action  of  the  na- 
ture above  indicated  evidence  that  the  plaintiff 
complained  of  specified  pains  and  injuries  is  not 
ordinarily  admissible,  it  will  not,  in  a  given  casei. 
be  cause  for  a  new  trial  that  evidence  was  ad- 
mitted that  the  plaintiH  merely  complained,  and 
stated  that  she  had  received  a  jolt  in  alighting 
from  the  train. 

3.  The  instructions  of  the  conrt  on  the  sub- 
jects of  contributory  negligence,  the  degree  of 
diligence  required  of  the  defendant,  and  the  dot5 
of  the  plaintiff  as  to  avoiding  the  consequences 
of  the  defendant's  negligence,  were  not  so  con- 
fused and  connected  with  each  other  as  to  bs 
misleading. 
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4.  When  all  of  the  instructions  on  the  subject 
of  the  measure  of  damages  are  considered  to- 
irether,  there  was  no  matwiai  error  in  the  chargt 
OD  that  subject. 

5.  The  charge  that  it  was  the  duty  of  the  de- 
fendant to  stop  the  train  "long  enough*'  at  its 
station  for  the  plaintiff  to  alight  was  not  er- 
roneous because  an  expression  of  opinion  as  to 
what  would  be  negligence,  but  was  a  correct 
statement  of  a  rule  of  law  applicable  to  one  of 
the  issues  in  the  case.  It  was  inaccurate  to 
charge  that  the  defendant  should  have  furnished 
the  plaintiff  a  safe  place  to  alight,  because  there 
waa  no  allegation  in  the  petition  to  warrant 
fiuch  an  instruction ;  but  this  inaccuracy  is  not 
cause  for  a  new  trial  in  this  case. 

6.  The  evidence  warranted  the  verdict,  and 
there  was  no  abuse  of  discretion  In  refusing  to 
set  it  aside. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Qordon  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  W.  E.  Bnrnham,  executrix, 
against  the  Western  &  Atlantic  Railroad 
Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

When  this  case  was  before  this  eomrt  at 
the  October  term,  1902,  it  was  held  that  the 
petition,  properly  construed,  sought  to  re- 
cover damages  from  the  defendant  on  the 
theory  that  its  employte,  against  the  plain- 
tiff's will,  •forcibly  and  violently  removed 
her  from  a  moving  train  in  reckless,  if  not 
wanton,  disregard  of  her  rights  and  safety"; 
and  that,  as  there  waa  no  evidence  to  sup- 
port this  theoix  a  verdict  In  favor  of  the 
plaintiff  wad  not  anthoiized.  116  Ga.  448,  42 
S.  E.  785.  At  the  second  trial  the  plaintiff 
offered  an  amendment.  In  which  she  alleged 
that  she  was  not  discharged  from  the  car 
in  the  manner  that  she  should  have  been,  or 
with  the  care  and  caution  that  the  defend- 
ant's employ^  should  have  exercised;  that 
when,  with  her  baby  in  her  arms,  she  got 
upon  the  bottom  step  of  the  platform  with 
a  view  of  getting  off  the  train.  It  began  to 
move;  that  the  conductor  and  flagman  omit- 
ted to  stop  the  train,  and  while  it  was  In 
motion  took  the  plaintiff  by  the  arms,  and 
"discharged**  her  from  the  car,  and,  though 
supported  by  them,  she  struck  the  ground 
more  violently  than,  under  other  conditions, 
might  have  happened;  that  as  a  result  of 
the  negligence  of  the  defendant  In  not  stop- 
ping the  train  for  the  purpose  of  discharging 
the  plaintiff,  and  *'in  lifting  or  assisting  her 
off  while  the  car  was  yet  In  motion,"  she 
was  injured  and  damaged.  The  defendant 
objected  to  the  allowance  of  the  amend- 
Ttient  on  the  ground,  among  others,  that  it 
sought  to  set  forth  a  new  cause  of  action. 
The  court  allowed  the  amendment,  and  the 
defendant  excepted  pendente  lite.  A  verdict 
having  been  rendered  agninst  it  It  filed  a 
motion  for  a  new  trial,  and  excepts  to  an 
oEder  overruling  this  motion;  also  assigning 
error  in  its  bill  of  exceptions  upon  the  al- 
lowance of  the  amendment. 

Payne  &  Tye  and  Starr  &  Erwln,  for 
plaintiff  in  error.  Cantrell  &  Ramsaur  and 
W.  R.  Rankin,  for  defendant  In  error. 


FISH,  P.  J.  1.  Counsel  for  the  plaintiff 
In  error  contend  that  the  amendment,  prop- 
erly construed,  made  no  material  change  In 
the  original  petition;  but  that,  if  It  can  be 
construed  to  vary  materially  from  the  peti- 
tion in  the  allegations  as  to  the  manner  in 
which  the  Injury  was  sustained  and  the  neg- 
ligence of  the  defendant,  it  set  forth  a  new 
cause  of  action,  and  for  this  reason  should 
not  have  been  allowed.  There  were  other 
grounds  of  objection,  but  they  were  not  re- 
ferred to  In  the  brief  of  counsel  for  the 
plaintiff  In  error. 

The  original  petition,  as  construed  by  this 
court,  charged  that  the  plaintiff  was  forcibly 
and  against  her  will  removed  from  the  car, 
whereas  the  amendment  avers,  not  that  the 
plaintiff  was  forcibly  removed  from  the  car, 
but  that  she  was  assisted  to  alight  under 
such  circumstances  and  conditions  as  to  re- 
sult In  Injury  to  her  person.  We  think  It 
clear  that  the  amendment  differs  from  the 
original  petition  In  material  particulars  as  to 
the  detaila  of  the  transaction  which  resulted 
in  the  plaintiff's  Injury.  The  amendment  did 
not  set  forth  a  new  cause  of  action.  This 
subject  was  so  exhaustively,  ably,  and  thor- 
oughly discussed  by  the  chief  justice  In  City 
of  Columbus  Y.  Anglln,  120  Ga.  785,  790  et 
seq.,  48  S.  E.  818,  that  It  would  be  a  work 
of  supererogation  to  attempt  to  throw  any 
additional  light  on  the  abstract  question  there 
discussed.  The  key  to  the  whole  matter  lies 
In  the  proposition  there  announced  (page  791, 
120  Oa.,  page  320,  48  S.  E.)  that,  ''so  long  as 
a  plaintiff  pleads  but  one  wrong,  he  does 
not  set  up  more  than  one  cause  of  action." 
See,  also,  Insurance  Co.  v.  Leader,  121  Ga. 
260  (2).  268,  48  S.  E.  972;  So.  Ry.  Co.  v. 
Horine,  121  Ga.  386  (1),  49  S.  E.  285;  Cen. 
of  Ga.  Ry.  Co.  v.  Henson,  121  Ga.  402,  49 
S.  B.  278.  Tested  by  the  rules  laid  down 
In  these  cases,  we  have  no  difficulty  in  reach- 
ing the  conclusion  that  the  amendment  did 
not  set  forth  a  new  cause  of  action.  The 
cause  of  action  was  the  same  as  that  de- 
clared on  in  the  original  petition,  to  wit,  the 
wrong  done  the  plaintiff  by  negligently  in- 
juring her  In  the  manner  In  which  sh«> 
alighted  from  the  train.  Or,  to  state  it  dif 
ferently,  the  plaintiff  had  a  right  to  disem 
bark  safely  from  the  train.  The  wrong  con- 
sisted in  violating  this  right.  The  mannei 
In  which  it  was  violated  was  a  minor  fact, 
and  might  be  changed  by  amendment.  New 
charges  of  negligence  could  be  thus  added  if 
they  contributed  to  or  related  to  the  same 
wrong.  So.  Ry.  Co.  v.  Horine,  supra.  The 
amendment  sought  merely  to  change  the  de- 
scription of  the  details  or  minor  facts  of  the 
transaction.  It  did  not  change  the  main  fact 
The  wrong  in  each  case  was  the  same.  A 
plaintiff  may,  in  different  counts  of  a  peti- 
tion, set  forth  the  same  cause  of  action  in  as 
many  different  ways  as  he  sees  proper. 
Gainesville  Ry.  Co.  v.  Austin,  122  Ga.  — , 
50  S.  E.  983.  Whether  he  can  do  so  in  the 
same  count  is,  however,  a  question  of  some 
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difficulty,  and  one  which  need  not  be  decid- 
ed in  the  present  case.  Nor  need  we  decide 
whether  the  amendment  in  the  present  case 
should  be  treated  as  adding  a  new  count  to 
the  petition,  or  as  making  contradictory  aver- 
ments of  fact  in  the  same  count,  none  of  the 
allegations  of  the  original  petition  haying 
been  stricken.  The  objection  to  the  amend- 
ment raised  no  such  questions,  but  alleged 
merely  that  the  amendment  set  forth  a  new 
and  distinct  cause  of  action.  This  objection 
was  not  well  taken. 

2.  In  one  ground  of  the  motion  for  a  new 
trial  error  is  assigned  upon  the  admission  of 
testimony  that  the  plaintiff  "complained"  the 
night  after  the  injury,  and  Just  as  she  got  off 
the  train  said  "that  was  quite  a  Jolt,  or  some- 
thing to  that  effect."  In  A.,  K.  &  N.  Ry.  Co. 
V.  Gardner  (Ga.)  49  S.  E.  818  (11),  it  wag 
held  to  be  error,  in  the  trial  of  an  action  for 
personal  injuries,  to  admit  testimony  that 
the  plaintiff  complained  to  her  physician  **of 
backache  and  pains  in  her  hips."  In  the 
present  case,  however,  it  .does  not  appear 
that  the  plaintiff  complained  of  any  {articu- 
lar pain  or  injury,  but  that  she  simply  com- 
plained, and  stated  that  she  had  received 
quite  a  Jolt.  We  are  unable  to  see  how  this 
testimony  could  have  prejudiced  the  defend- 
ant in  any  way,  or  have  resulted  in  any 
harm  to  its  case.  The  admission  of  the  testi- 
mony was  not  cause  for  a  new  trial. 

3.  Complaint  is  also  made  that  the  court 
charged  in  the  same  connection  the  prin- 
ciples of  law  laid  down  in  Oiv.  Code  1895,  %l 
2322,  3830;  and  it  is  contended  that  under 
the  ruling  ia  Americus  Ry.  Co.  v.  Luckie, 
87  Ga.  6,  13  8.  E.  105,  which  was  followed 
in  Macon  Ry.  Co.  v.  Moore,  99  Ga.  229,  25 
S.  B.  460,  and  In  Savannah  Ry.  Co.  v.  Hatch- 
er, 118  Ga.  273,  45  S.  B.  239,  a  new  trial 
should  have  been  granted.  ^  In  the  charge 
complained  of  the  Judge  instructed  the  Jury 
that,  the  plaintiff  being  a  passenger,  the  de- 
fendant was  bound  to  exercise  extraordinary 
care.  He  then  defined  this  degree  of  dili- 
gence, and  stated  that,  if  the  defendant 
failed  to  exercise  it,  the  plaintiff  could  re- 
cover, if  she  could  not,  by  the  exercise  of 
ordinary  care,  have  prevented  the  Injury. 
The  Judge  then  charged  the  law  relating  to 
contributory  negligence,  prefixing  the  in- 
struction and  separating  it  from  the  other 
charges  by  the  word  "again."  The  law  was 
correctly  given  on  all  the  subjects  dealt  with, 
and  we  do  not  think  the  different  principleti 
were  so  confused  and  connected  with  each 
other  as  to  be  misleading.  The  case  differs 
from  those  cited  and  relied  on  by  the  plain- 
tiff in  error. 

4.  Complaint  is  also  made  of  the  charge  on 
the  subject  of  the  measure  of  damages, 
wherein  the  court  instructed  the  Jury  that 
the  plaintiff  could  recover  for  the  "actual  in- 
Jury  sustained  by  her."  It  is  claimed  that 
the  language  quoted  is  too  broad.  When  this 
language  is  read  in  connection  with  the  oth- 
er portions  of  the  charge,  it  is  perfectly  plain 


that  the  court  intended  to  restrict  the  plain- 
tiff to  a  recovery  of  damages  for  pain  and 
suffering  arising  from  the  injuries  alleged  in 
the  petition  and  supported  by  testimony. 
The  Jury  were  distinctly  instructed  that,  ss 
the  plaintiff  was  a  married  woman,  no  re- 
covery could  be  had  for  lost  time,  diminished 
capacity  to  labor,  or  expenses  of  medical 
attention.  The  only  measure  of  damages  for 
pain  and  suffering  is  the  enlightened  eon- 
science  of  an  impartial  Jury,  and  this  the 
court  charged. 

5.  The  court  charged  that  it  was  the  duty 
of  the  defendant  to  stop  its  train  long  enough 
for  the  plaintiff  to  alight,  and  to  furnish  her 
a  reasonably  safe  place  to  get  off.    It  is  con- 
tended that  this  is  an  expression  of  opinion 
as  to  what  would  constitute  negligence,  and 
that  there  was  no  allegation  in  the  petltioa 
that  the  defendant  had  not  furnished  a  safe 
place  for  the  plaintiff  to  alight  from   the 
train.    We  do  not  think  the  charge  contained 
any  expression  of  opinion  which  would  vio- 
late the  rule  laid  down  in  the  Code  that  a 
Judge  must  not  express  or  intimate  any  opin- 
ion as  to. what  has  or  has  not  been  proved. 
The  Judge  was  merely  stating  to  the  Jmy 
the  rule  of  law  applicable  to  one  of  the  is- 
sues in  the  case.    It  was  certainly  good  law 
that  a  carrier  of  passengers  must  stop  iti 
train  at  stations  a  reasonable  time  for  pas- 
sengers to  alight    The  expression  "stop  long 
enough"  for  the  plaintiff  to  alight  was  not 
strictly  accurate,  but  no  criticism  was  made 
on  this  language.    The  Judge  was  not  deal- 
ing with  a  question  of  negligence,  but  was 
strictly  within  his  province  in  charing  the 
Jury  the  rules  of  law  by  which  they  were 
to  be  governed.    It  was,  however,  inaccurate 
to  refer  in  the  charge  to  a  safe  place  at 
which  to  alight    There  was  no  allegation  in 
the  petition  rendering  such  an   instruction 
pertinent,  and  it  should  not  have  been  given. 
But  we  do  not  think  this  inaccuracy  wonki 
require  the  granting  of  a  new  trial.    This  is 
the  second  verdict  in  the  case,  and  one  rea- 
sonable in   amount     The  case  was   fairly 
tried,  and  this  slight  inaccuracy  ought  not  to 
work  a  new  trial. 

6.  There  was  evidence  which  supported  the 
allegations  in  the  amendment  to  the  petition, 
and  the  verdict  was  therefore  not  withont 
evidence  to  support  it. 

Judgment  affirmed.  All  the  Justices  concnx; 
except  CANDLER,  J.,  absent 


(122  Oft.  8O0) 

MAYOR.  ETC.,  OF  CITY  OP  MACON  v, 
HUMPHRIES. 

(Supreme  Court  of  Georgia.    May  11,  1905.) 

TBIAIr-WAIVEB   OF  OBJECTIONS— OPINION    BVI- 

DENCE— ASSIGNMENT  OF  ERBOR— NEW 

TRIAI/— PERSONAL  INJURIES. 

1.  Eiven  if  the  court  erroneously  orders  a 
party  litigant  to  produce  upon  the  trial  a  pa- 
per to  be  used  as  evidence,  a  compliance  with 
such  order,  though  under  protest.  Is  a  waiver  of 
the  right  to  except  to  the  same.  Morris  v.  Wof* 
ford,  41  S.  B.  56,  114  Ga.  835,  and  cases  cited 
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2.  The  opinion  of  a  witness  is  not  admissible 
in  evidence  when  all  the  facts  and  circumstances 
are  capable  of  being  clearly  detailed  and  describ- 
ed, so  that  the  jurors  may  be  able  readily  to 
form  conclusions  therefrom.  Sumner  v.  Sum- 
ner, 45  S.  E.  509,  118  Ga.  590. 

3.  An  assignment  of  error  upon  the  refusal  of 
the  court  to  allow  a  witness  to  answer  a  speci- 
fied question  propounded  by  the  party  calling 
him  IS  not  properly  made  unless  it  states  what 
evidence  was  thus  sought  to  be  elicited,  and  that 
the  court  was  informed  thereof  at  the  time  of 
the  ruling,  Bigby  v.  Warnock,  41  S.  E.  622, 115 
Ga.  885,  o7  L.  R.  A.  754. 

4.  As  this  court  has  repeatedly  held,  there  is 
no  merit  in  an  assignment  of  error  to  the  effect 
that  a  specified  charge,  correct  in  itself,  is  er- 
roneous because  the  court  failed  to  charge  some 
other  proposition  of  law  applicable  to  the  case. 

5.  Error  in  the  instructions  of  the  court  as  to 
the  care  required  of  the  plaintiff^  to  avoid  the 
consequences  of  defendant's  negligence  and  on 
the  law  of  contributory  negligence  is  not  cause 
for  granting  defendant  a  new  trial,  when  there 
was  no  evidence  of  any  negligence  whatever  on 
the  part  of  the  plaintiff.  County  of  Bibb  ▼. 
Ham,  35  S.  E.  656,  110  Ga.  340. 

6.  A  verdict  for  the  plaintiff  was  warranted 
by  the  evidence,  and  in  view  of  the  evidence 
submitted  by  him  as  to  the  seriousness  of  the 
injuries  received  by  his  intestate,  and  the  physi- 
cal pain  and  suffering  which  she  had  endured 
in  consequence  thereof,  this  court  cannot  say 
that  the  amount  of  the  verdict  was  excessive. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  C.  L.  Humphries,  administrator, 
against  the  mayor  and  council  of  Macon. 
Judgment  for  plaintiff.  Defendants  bring  er- 
ror.   Affirmed. 

Minter  Wimberly  and  Jesse  Harris,  for 
plaintiffs  in  error.  B.  M.  Davis,  E.  P.  John- 
son, and  Hardeman  &  Jones,  for  defendant  in 
error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  CANDLER,  J.,  ab- 
sent 


(123  Oa.  41) 
CHATTANOOGA  SOUTHERN  R.  CO.  T. 

WHEELER. 

(Supreme  Court  of  Georgia.     May  13,  1905.) 

SAILBOADS— NEQUOENCE— <3ASB   OV  STATION. 

A  railway  company  is  not,  relatively  to  one 
who  has  no  business  to  transact  with  it  hut  who 
goes  to  its  station  at  the  instance  of  a  third  per- 
son to  look  after  some  private  property,  which 
he  has  without  the  company's  permission  stored 
in  a  warehouse  which  it  has  practically  aban- 
doned and  allowed  to  become  out  of  repair,  un- 
der any  duty  to  keep  the  building  and  its  ap- 
proaches in  a  safe  condition  for  use  by  persons 
entering  or  leaving  the  same. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chattooga 
County;   W.  M.  Henry,  Judge. 

Action  by  W.  T.  Wheeler  against  the  Chat- 
tanooga Southern  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

J.  M.  Bellah  and  Prltchard  &  Slzer,  for 
plaintiff  in  error.  Wesley  Shropshire,  for 
defendant  in  error. 


EVANS,  J.  A  suit  for  damages  was 
brought  by  W.  T.  Simmons  against  the  Chat- 
tanooga Southern  Railroad  Company,  the 
plaintiff  alleging  that  he  had  sustained  per- 
sonal injuries  by  reason  of  having  fallen 
throngh  a  platform  built  around  a  station 
house  belonging  to  the  defendant  company, 
which  platform  the  company  had  failed  to 
keep  in  repair  or  in  a  safe  condition  for  use 
by  the  public.  Pending  the  action  the  plain- 
tiff died,  and  his  administrator,  J.  V.  Wheel- 
er, was  made  a  party  plaintiff  in  liis  stead. 
The  case  was  three  times  tried,  the  last 
trial  resulting  in  a  yerdict  against  the  rail- 
road company.  It  is  here  complaining  of  a 
Judgment  overruling  its  motion  for  a  new 
trial,  and  also  of  the  refusal  of  the  court  to 
grant  a  nonsuit 

The  plaintiff  based  his  right  to  a  recovery 
upon  the  following  allegations  of  fact:  At 
Chelsea  the  defendant  company  had  a  depQt 
and  warehouse  wherein  goods  were  stored 
whilst  awaiting  shipment  from  that  station 
or  delivery  after  shipment  to  its  patrons. 
It  maintained  a  platform  attached  to  the 
building,  over  which  ingress  to  and  egress 
from  the  building  was  had  by  members  of 
the  public  who  had  business  to  transact  with 
the  company.  On  or  about  May  8,  19(X), 
plaintiff  **was  superintending  the  sale  or  de- 
livery of  guano  for  one  Tom  Knox,  which 
had  been  shipped  to  said  Knox  over  defend- 
ant's said  road  and  stored  for  delivery  in 
said  warehouse.**  He  entered  the  warehouse, 
as  he  had  the  right  and  privilege  to  do,  for 
the  purpose  of  attending  to  his  duties  in  con- 
nection with  the  delivery  of  this  guano,  and 
also  *'for  the  purpose  of  seeing  after  some 
other  goods  or  freight  in  said  warehouse  in 
which  petitioner  was  Interested."  After  at- 
tending to  the  matters  in  hand,  he  started 
out  of  the  warehouse  and  went  upon  and 
along  the  platform.  The  supports  under  the 
platform  had  become  rotten  and  decayed, 
the  floor  suddenly  gave  way  beneath  plain- 
tiff, and  he  received  a  violent  fall  and  serious 
Injury.  The  plaintiff's  petition  undoubtedly 
stated  a  case  showing  liability  on  the  part 
of  the  company.  The  proof  offered  in  his 
behalf,  however,  fell  far  short  of  proving  his 
case  as  laid.  The  following  facts  were 
brought  to  light:  The  depot  and  warehouse 
at  Chelsea  had  been  erected  by  the  company 
a  nimaber  of  years  before  Simmons  met  with 
his  injury,  but  at  that  time  the  company  had 
no  agent  at  that  station,  and  had  practically 
abandoned  all  use  of  the  building,  which  had 
fallen  into  a  dilapidated  condition.  Patrons 
of  the  road  still  used  the  platform  when 
they  had  freight  for  shipment,  and  the  train- 
men unloaded  freight  upon  it  Occasionally, 
when  the  consignee  was  not  at  the  station 
to  receive  freight,  or  when  it  was  raining, 
goods  were  placed  inside  the  warehouse,  and 
there  left  to  their  fate  by  the  trainmen. 
Some  agricultural  implements  which  had 
been  shipped  over  the  railroad  were  for  some 
time  stored  in  the  warehouse,  which  was  al- 
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lowed  to  remain  open  and  nncared  for;  bnt 
whether  this  was  with  the  knowledge  and 
acquiescence  of  the  company  did  not  appear. 
One  of  its  patrons  stored  some  juano  in  the 
warehouse.  Knox  inquired  of  him  if  he  had 
the  company's  permission  to  store  It  there, 
and  he  said  he  had,  and  "it  would  be  all 
right"  for  Knox  to  put  his  in  there.  Knox 
had  received  a  car  load  of  guano  at  Chelsea, 
which  had  been  delivered  to  him  on  a  side 
track.  Part  of  it  he  unloaded  from  the  car 
into  the  wagons  of  customers  to  whom  he 
had  sold  some.  The  car  was  afterwards 
rolled  down  to  the  warehouse  by  him,  the 
rest  of  the  guano  unloaded  and  placed  in  the 
building,  and  the  car  then  rolled  back  to 
the  point  at  which  the  company  had  de- 
livered it  to  him.  All  this  was  done  with- 
out permission  from  the  railroad  authorities. 
Knox  afterwards  sold  the  guano  from  time 
to  ^me  to  customers,  delivering  it  to  them 
at  the  warehouse,  and  he  had  employed  Sim- 
mons to  look  after  the  guano  and  make  de- 
livery of  it  to  customers  when  he  (Knox)  was 
not  there. 

It  will  thus  be  seen  that,  in  so  far  as  Sim- 
mons figured  as  the  representative  of  Knox, 
the  plaintiff's  case  was  not  made  out.  The 
company  owed  to  neither  Knox  nor  his  agent, 
under  the  circumstances,  any  duty  to  keep 
in  a  safe  condition  the  platform  built  around 
its  abandoned  warehouse.  Knox  does  not 
appear  to  have  been  even  a  licensee.  De- 
livery to  him  of  the  guano  had  been  made 
by  the  company  at  a  point  removed  from 
the  building^  and  he  subsequently  used  the 
warehouse  for  his  private  ends,  without  its 
permission,  and,  presumably,  without  its 
knowledge.  No  implied  invitation  was  held 
out  to  Simmons,  or  to  the  public  generally, 
to  use  the  premises  in  carrying  on  a  com- 
mercial enterprise  wholly  disconnected  with 
the  business  in  which  the  company  was  en- 
gaged, and  it  cannot  be  held  accountable  for 
its  failure  to  keep  its  building  and  appurten- 
ances in  a  state  of  repair.  The  evidence  also 
failed  to  support  the  allegation  in  the  pe- 
tition that  Simmons  went  into  the  warehouse 
"for  the  purpose  of  seeing  after  some  other 
goods  or  freight"  therein,  in  which  he  was 
personally  interested.  It  appears  that  he 
was  the  owner  of  a  cowhide  which  he  had 
tried  to  sell;  that  it  had  been  left  in  one  of 
the  rooms  of  the  depot,  without  any  permis- 
sion from  the  company;  and  that  he  had 
gone  into  this  room  to  see  if  it  was  still 
there,  but  did  not  find  it  There  was  no 
pretense  that  he  had  any  intention  of  offer- 
ing the  cowhide  to  the  company  for  ship- 
ment, or  had  any  business  dealings  with  the 
company  in  connection  therewith.  Our  con- 
clusion is  that  the  evidence  did  not  support 
the  verdict  returned  in  favor  of  the  plaintiff, 
and  that  a  new  trial  should,  for  this  reason, 
have  been  granted. 

Exception  Is  taken  to  a  number  of  charges 
by  the  court  whereby  the  Jury  were  left  to 
determine  whether  or  not,  under  the  evi- 


dence, the  company  owed  to  Simmons  the 
duty  of  keeping  its  premises  in  a  safe  con- 
dition. In  the  view  we  take  of  the  evidence, 
the  giving  of  these  charges  was  erroneous; 
they  not  being  warranted  by  the  undisputed 
facts  of  the  case. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


(US  Ga.  20) 
ROSIER  V.  NICHOLS. 
(Supreme  Court  of  Georgia.    May  13,  1905.) 

WHJUB— TBU8T8 — POWBB  OF  BiXX  —  APPOIlfT- 

KBRT— UrS   ESTATES— AlilSMATION    BT 

LIFE  TENAIfT. 

In  January,  1874,  Samuel  Pearson  con- 
veyed certain  land  to  Doris,  trustee,  **for  the 
sole  and  separate  use  of"  the  wife  of  the  gran- 
tor, Mary  Pearson,  "for  and  during  her  natural 
life,  and  after  her  death  to  such  child  or  chil- 
dren by  [the  grantor]  as  she  may  leave  sur- 
viving her  at  her  death,  share  and  share  alike; 
with  power  to  the  said  Mary  Pearson  to  em- 
power the  said  Doris,  or  his  successors  in  the 
trust,  by  writing  under  her  hand,  to  sell  any 
part  or  the  whole  of  said  trust  estate  and  to 
reinvest  the  proceeds  in  such  other  property, 
subject  to  the  above  described  trusts,  as  he  or 
his  successor  or  successors  may  deem  most  to 
the  interest  of  said  trust  estate,  without  the 
aid  or  Intervention  of  any  court  whatever  being 
necessary.  And  with  power  also  to  the  said 
Marv  Pearson,  if  she  shall  die  leaving  no  child 
or  children  by  [the  grantor]  living  at  the  time 
of  her  death,  to  limit  and  appoint  by  her  writ- 
ten will  and  testament,  properly  proven  and  ex- 
ecuted, the  use  of  said  property  to  whomsoevtf 
she  may  see  fit" ;  and  with  power  also  to  Mary 
Pearson  to  appoint  another  trustee  in  case  of 
a  vacancy,  the  trustee  so  appointed  taking  un- 
der and  subject  to  the  trusts  limited  in  the 
deed.  The  original  trustee  died  in  1890.  Mary 
Pearson  in  1899  conveyed  all  her  right,  title, 
and  interest  in  the  property  described  in  the 
trust  deed  to  the  remaindermen,  who  were  of 
full  age.  Subsequently,  In  1904,  Mary  Pearson 
nominated  C.  T.  Talbert  as  trustee  to  succeed 
Doris,  and  empowered  him  to  exercise  the  pow- 
er of  sale  conferred  on  the  original  trustee ;  and 
the  new  trustee,  under  the  power  of  sale,  sold 
and  conv^ed  the  land  to  the  Planters'  Loan  & 
Savings  Bank.  Held:  (1)  The  power  of  ap- 
pointment by  the  life  tenant  of  the  whole  estate 
by  will  was  extinguished  by  the  alienation  by 
the  life  tenant  of  her  title  in  the  land  to  the  re- 
maindermen ;  (2)  the  power  of  sale  given  to  the 
trustee  upon  the  written  power  of  the  life  tenant 
was  extinguished  by  the  union  of  the  estate  for 
life  with  the  remainder  in  fee;  (3)  the  deed 
from  Talbert,  trustee,  conveyed  no  title  to  the 
bank. 

(Syllabus  by  the  Court) 

Error  from  Superior  Conrt,  Richmond 
County;   H.  C.  Hammond,  Judge. 

Suit  by  J.  M.  Rosier  against  H.  P.  Nichols. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

On  February  10,  1905,  J.  Mumford  Rosier 
presented  for  sanction  to  the  judge  of  the 
superior  conrt  of  Richmond  county  an  equi- 
table petition,  in  which  the  following  facts 
were  recited:  In  the  month  of  Jannaiy. 
1874,  Samuel  Pearson  conveyed  to  Patrick 
Doris,  as  trustee,  his  successors  and  assigns, 
the  fee-simple  title  to  certain  property,  in- 
cluding a  designated  tract  of  land  lying  Id 


Ga.) 


ROSIER  V.  NICHOLS. 


989 


Richmond  comity,  to  be  held  in  trust  "for  | 
the  sole  and  separate  use  of  the  wife  of 
the  grantor,  Mary  Pearson,  "for  and  during 
her  natural  life,  and  after  her  death  to  such 
child  or  children  by  [the  grantor]  as  she  may 
leaye  surviying  her  at  her  death,  share  and 
share  alike;  with  power  to  the  said  Mary 
Pearson  to  empower  the  said  Doris,  or  his 
successors  in  the  trust,  by  writing  under  her 
hand,  to  sell  any  part  or  the  whole  of  said 
trust  estate  and  to  reinvest  the  proceeds  In 
such  other  property,  subject  to  the  above 
described  trusts,  as  he  or  his  successor  or 
successors  may  deem  most  to  the  interest  of 
said  trust  estate,  without  the  aid  or  inter- 
vention of  any  court  whatever  being  neces- 
sary. And  with  power  also  to  the  said  Mary 
Pearson,  if  she  shall  die  leaving  no  child  or 
children  by  [the  grantor]  living  at  the  time 
of  her  death,  to  limit  and  appoint  by  her 
written  will  and  testament,  properly  proven 
and  executed,  the  use  of  said  property  to 
whomsoever  sh^  may  see  fit;  and  with  pow- 
er also  to  the  said  Mary  Pearson,  by  her 
own  writing  under  her  oWn  hand  and  seal, 
to  appoint  and  choose  another  trustee  In- 
stead of  the  said  Doris,  shall  he  wish  to  re- 
sign said  trust  or  shall  die  leaving  the  same 
unfulfilled  or  shall  remove  out  of  the  limits 
of  this  State,  said  trustee  so  appointed  tak- 
ing under  and  subject  to  the  trusts  herein 
limited,  without  In  such  new  appointment 
Invoking  or  needing  any  aid  or  intervention 
of  any  court  of  this  State."  The  trustee, 
Patrick  Doris,  died  in  the  year  1890.  leaving 
Mary  Pearson  In  possession  of  the  property. 
After  his  death,  and  while  the  otQce  of  trus- 
tee was  vacant,  she  and  her  children,  all  of 
whom  were  of  age,  executed  a  conveyance 
which  contained  the  following  recitals: 
"Whereas,  Mary  Pearson,  of  said  county,  has 
a  life  estate  with  remainder  to  her  children 
In  the  real  estate  hereinafter  described  [be- 
ing the  tract  of  land  above  mentioned],  and 
is  desirous  of  conveying  her  life  estate  in  the 
same  to  them,  •  •  •  they  being  her  only 
children,  and  all  of  said  county;  and  where- 
as the  said  children  wish  to  divide  the  said 
property  as  nearly  equally  as  possible  among 
themselves;  Now,  therefore.  This  Indenture 
made  this  eighth  day  of  November,  Eighteen 
Hundred  and  Ninety  Nine,  between  the  par- 
ties, w^itn esses:  That  the  said  Mary  Pear- 
son, for  and  in  consideration  of  the  natural 
love  and  affection  she  bears  to  her  said  chil- 
dren, and  for  and  In  consideration  of  One 
Dollar  by  them  to  her,  the  receipt  of  which 
is  hereby-  acknowledged  at  and  before  the 
sealing  of  these  presents,  has  given,  granted, 
bargained,  sold  and  conveyed,  and  by  these 
presents  does  give,  grant  bargain,  sell  and 
convey  unto  them,  the  said  James  W.  Pear- 
son, Frances  E.  Talbert  and  Horace  O.  Pear- 
son, all  her  right,  title  and  interest  in  and 
to"  said  tract  of  land.  Subsequently,  one  of 
these  children,  Frances  B.  Talbert  on  No- 
vember 15,  1901,  conveyed  to  John  D.  Shea- 
han  the  portion  of  the  land  she  acquired  un- 


der this  deed,  for  the  purpose  of  securing  a 
loan  made  to  her,  which  conveyance  contain- 
ed a  power,  to  sell  the  land  therein  described 
In  the  event  she  made  default  in  paying  any 
of  the  notes  evidencing  the  loan.  On  Janu- 
ary 6th  of  the  following  year  John  D.  Shea- 
han  entered  a  transfer  on  the  back  of  this 
conveyance,  reciting  that  he  thereby  assigned 
all  his  interest  in  the  security  deed  and  the 
notes  to  secure  which  it  was  given  to  Horace 
P.  Nichols.  Thereafter,  on  November  1, 
1904,  Mary  Pearson,  pursuant  to  the  pow- 
er in  the  trust  deed,  appointed  Clarence  T. 
Talbert  to  fill  the  office  of  trustee  made 
vacant  by  the  death  of  Doris.  On  the  same 
date  Talbert,  as  trustee,  and  Mary  Pearson, 
executed  a  conveyance  to  the  Planters'  Loan 
&  Savings  Bank,  covering  the  tract  of  land 
described  In  the  trust  deed;  reciting  In  this 
conveyance  that  they  were  exercising  the 
powers  conferred  upon  them  by  the  deed  of 
trust  The  sale  of  the  land  by  the  trustee 
was  really  made  to  plaintiff;  the  deed  being 
made  to  the  bank  to  secure  it  for  money  ad- 
vanced to  plaintiff  with  which  to  make  the 
j^urchase,  and  actual  possession  of  the  land 
being  surrendered  to  plaintiff  by  the  trus- 
tee and  Mary  Pearson.  The  bank  at  the 
time  of  the  sale  required  it  to  be  ratified  and 
confirmed  by  Frances  B.  Talbert,  who  con- 
veyed whatever  interest  she  had  In  the  land 
to  the  bank.  On  February  10,  1905,  the  bank 
conveyed  the  land  to  the  plaintiff,  who  on 
that  date  became  the  absolute  owner  of  It 
as  against  the  bank. 

The  plaintiff,  in  his  petition,  alleged  that 
by  virtue  of  his  purchase  from  the  trustee, 
he  acquired  title  to  the  land.  He  denied  that 
Nichols  acquired  any  title  to  the  land  under 
the  transfer  indorsed  by  Sheahan  on  the  back 
of  the  security  deed  to  him  from  Frances  B. 
Talbert  and  asked  that  Nichols  and  his  at- 
torney at  law,  Frank  W.  Capers,  Jr.,  be  en- 
Joined  from  attempting  to  sell  the  land,  as 
they  had  advertised  it  was  their  Intention  to 
do,  under  the  power  of  sale  contained  in  the 
security  deed.  The  plaintiff  further  prayed 
that  Nichols  be  required  to  appear  in  court 
and  litigate  with  him  as  to  who  has  the  legal 
title  to  the  property,  and  as  to  the  validity  of 
the  power  of  sale  which  Nichols  was  under- 
taking to  exercise. 

The  Judge  sanctioned  the  plaintiff's  peti- 
tion and  granted  a  temporary  restraining  or- 
der. On  the  interlocutory  hearing  for  an  in- 
junction, no  evidence  was  offered,  but  the 
case  was  tried  on  the  petition  and  a  general 
demurrer  interposed  thereto  by  the  defend- 
ant. The  court,  after  hearing  argument  held 
that  the  plaintiff  had  no  title,  as  against 
Nichols,  and  refused  to  grant  an  injunction. 
To  this  Judgment  exception  Is  taken. 

W.  K.  Miller,  for  plaintiff  in  error.  F.  W. 
Capers,  for  defendant  in  error. 

EVANS,  J.  (after  stating  the  facts).  The 
deed  from  Samuel  Pearson  to  Patrick  Doris, 
trustee,  created  a  trust  estate  for  the  life 
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tenant,  which  became  Immediately  executed 
upon  the  delivery  of  the  deed,  and  a  legal 
estate  in  remainder  to  the  surviving  children 
of  the  life  tenant  Tillman  v.  Banks,  110 
Ga.  250,  42  S.  E.  517;  Stiles  v.  Oammings 
(Ga.)  50  S.  R  484.  The  life  tenant  was  given 
the  power  of  disposition  by  will  in  the  event 
only  there  should  be  no  child  or  children  of 
the  life  tenant  begotten  by  the  grantor  in 
life  at  the  death  of  the  life  tenant.  The  life 
estate  was  not  changed  by  this  power  of  ap- 
pointment by  will  in  the  specified  event,  but 
it  still  remained  an  estate  for  life,  with  pow- 
er to  devise  by  will  in  a  certain  contingency. 
No  estate  was  conveyed  to  the  trustee,  but 
the  deed  did  vest  in  the  trustee  a  power  to 
sell  the  entire  property  conveyed,  upon  the 
conditions  annexed  to  the  power.  A  power 
of  sale  may  lawfully  reside  in  one  who  has 
no  legal  or  equitable  interest  In  the  property 
which  is  to  be  the  subject-matter  of  the 
sale.  Coleman  v.  Gabaniss,  121  Ga.  281,  48 
S.  E.  927,  and  cases  cited.  Such  a  power  Is 
simply  collateral,  and  the  person  to  whom 
the  power  is  given  has  no  Interest  in  the 
land;  neither  is  any  estate  given  to  him.  4 
Kent,  Oom.  ♦SI?.  By  this  deed  Doris  was 
only  the  trustee  of  a  power  of  sale  exercis- 
able by  compliance  with  the  prescribed  terms. 
Heath  v.  Miller,  117  Ga.  857,  44  S.  E.  13,  and 
citations. 

Having  construed  the  deed,  it  now  becomes 
necessary  to  discuss  whether,  under  the 
facts  alleged  in  the  petition,  the  power  of 
sale  had  been  extinguished  when  Talbert, 
trustee,  who  was  the  successor  to  Doris,  trus- 
tee, attempted  to  exercise  It  by  the  convey- 
ance to  the  Planters'  Loan  &  Savings  Bank. 
Mrs.  Pearson,  the  life  tenant,  on  the  arrival 
at  majority  of  her  children,  conveyed  to  them 
"all  her  right,  title  and  interest"  In  and  to 
the  land  described  in  the  trust  deed.  By  the 
same  conveyance  the  land  was  partitioned 
between  the  remaindermen.  The  deed  from 
Mrs.  Pearson  to  her  children  divested  her  of 
the  power  of  appointment  of  the  estate  by 
will  in  case  the  remaindermen  died  before 
she  did.  The  life  tenant's  power  of  appoint- 
ment of  the  estate  by  will  was  a  power  in 
gross.  The  alienation  of  the  life  estate  by 
the  life  tenant  extinguished  this  power  (4 
Kent,  Com.  ♦346),  and  the  remaindermen 
were  vested  with  the  whole  title.  When  the 
remaindermen  became  clothed  with  the  life 
estate,  the  merger  of  estates  was  complete, 
and  they  became  the  owners  of  the  entire 
estate  In  fee  simple.  The  power  of  sale  giv- 
en to  the  trustee  could  not  be  exercised  after 
the  union  of  the  estate  for  life  with  the  re- 
mainder In  fee.  WoUey  v.  Jenkins,  23  Beav. 
53.  By  parting  wSUi  her  life  estate,  Mrs. 
Pearson  not  only  lost  the  power  of  disposi- 
tion of  the  property  by  will,  in  the  happen- 
ing of  the  contingency  named  in  the  deed, 
but  she  also  lost  the  power  to  authorize  the 
trustee  to  sell  the  trust  estate  for  reinvest- 
ment 

Aside  from  the  technical  rules  of  construc- 


tion, a  deed  should  be  construed  to  effectuate 
the  grantor's  intention  as  expressed  in  the 
instrument.  It  is  not  conceivable  that  the 
grantor  intended  that  his  wife  should  affect 
to  sell  the  land  after  she  had  parted  with  all 
title  therein.  There  are  no  words  in  the  con- 
veyance restraining  alienation  by  the  wife  of 
the  estate  granted  to  her.  She  was  an  adult 
when  the  deed  was  executed,  and  no  trust 
could  be  created  for  her  benefit  Her  es- 
tate was  a  legal  estate,  with  no  inhibition 
against  her  disposing  of  the  same  according 
to  her  own  free  will.  Courts  must  determine 
the  legal  effect  of  a  conveyance,  and  the 
Intention  of  the  grantor  must  be  taken  in 
harmony  with,  and  not  in  contravention  of, 
the  rules  of  law.  Perhaps  the  grantor  may 
not  have  contemplated  a  conveyance  by  the 
wife  of  her  life  estate.  Be  it  so,  the  clear 
Import  of  the  whole  Instrument  was  tliat 
the  power  of  sale  was  to  be  exercised  for  the 
benefit  of  the  velfe  with  respect  to  her  Inter- 
est in  the  property,  and  the  disposition  of 
her  Interest  destroyed  the  grantor's  latent 
and  extinguished  the  i>ower. 

We  therefore  hold  that  the  effect  of  the 
deed  from  the  life  tenant  to  the  remainder- 
men was  to  extinguish  the  power  of  sale  of 
the  trustee  as  expressed  In  the  trust  deed, 
and  consequently  no  title  passed  to  the  bank 
by  virtue  of  the  deed  from  Talbert,  trustee, 
to  the  Planters'  Loan  &  Savings  Bank.  The 
bank  having  no  title  to  convey.  Its  grantee, 
Rosier,  had  none;  and  It  Is  of  no  concern 
to  him  whether  or  not  the  defendant  was 
acting  within  the  scope  of  his  legal  rights 
in  advertising  for  sale  under  a  power  a  part 
of  the  land  which  had  been  conveyed  by 
one  of  the  remaindermen  to  secure  a  loan  of 
money.  There  was  no  error  in  refusing  the 
Injunction. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  GANDLER,  J.,  absent 

(123  Ga.  99) 
BALE  ▼.  TODD  et  al. 
(Supreme  Court  of  Georgia.     May  15,   1905.) 

APPEAIr— HARMLESS  EEBOR— DEED  —  CONBTBUC- 
TION  — -  ESTATE  CONVEYED  —  BXECX7TION  BY 
COBPOBATION— DI8TUBBAN0B   OF  EASEMENT. 

1.  When  it  appears  that  a  plaintiff  has  been 
rightly  nonsuited,  and  has  not  suffered  by  the 
refusal  of  the  court  to  allow  an  amendment  to 
his  petition  setting  up  facts  which,  if  shown 
on  the  trial,  could  not  have  affected  the  result, 
this  court  will  not  undertake  to  inquire  whether 
the  proffered  amendment  should  or  should  not 
have  been  allowed. 

2.  Where  a  deed  in  express  terms  recites  that 
the  grantor  conveys  to  the  grantee  only  the 
right  and  privilege  to  use  in  common  with  him- 
self a  certain  stairway  for  all  necessary  pur- 
poses, the  expense  of  keeping  the  stairway  in 
repair  to  be  borne  equally  by  them,  the  instru- 
ment is  to  be- construed  as  conveying  merely  an 
easement,  and  not  an  undivided  half  interest  in 
the  stairway  in  fee,  notwithstanding  the  deed 
contains  a  warranty  of  title  and  also  the  usual 
habendum  clause  appropriate  to  a  conveyance 
intended  to  pass  a  fee  simple  estate. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
Cent  Dig.  Basements,  U  35-38.] 


Ga.) 


BALE  V.  TODD. 


991 


3.  A  deed  purporting  to  have  been  executed 
hy  officers  or  a  corporation,  but  to  which  no 
corporate  seal  is  affixed,  is  not  admissible  in 
evidence  as  a  conveyance  of  title  from  the  cor- 
poration, hi  the  absence  of  proof  that  the  per^ 
sons  signing  the  deed  in  the  name  of  the  cor- 
poration were  its  officers  and  as  such  had  au- 
thority to  execute  the  conveyance. 

4.  Even  if  sudi  a  deed  is,  without  such  proof, 
admissible  as  color  of  title,  the  rejection  of  the 
instrument  tendered  in  evidence  in  the  present 
case  was  not  prejudicial  to  the  plaintiff,  as  its 
admission  could  not  have  saved  her  from  a  non- 
suit. 

5.  The  appropriate  remedy  for  the  disturb- 
ance of  an  easement  is  not  an  action  of  tres- 
pass, but  an  action  on  the  case,  or,  when  such 
an  action  will  not  afitord  adequate  relief  to  the 
aggrieved  party,  an  equitable  proceeding  to  en- 
join interference  with  the  enjoyment  of  the 
easement. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Easements,  S  130.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Floyd  County; 
W.  M.  Henry,  Judge. 

ActloDi  by  N.  P.  Bale  against  L.  A.  and  C. 
A.  Todd.  Judgment  for  defendants,  and 
plaintifif  brings  error.    Affirmed. 

G.  A.  H.  Harris  and  Wesley  Shropshire, 
for  plaintiff  in  error.  Dean  &  Dean,  for  de- 
fendants In  error. 


BVANS,  J.  The  petition  of  Mrs.  Naomi 
P.  Bale  set  forth  the  following  allegations 
of  fact:  li.  A.  and  C.  A.  Todd  are  the  duly 
appointed  and  qualified  executors  of  L  L. 
Todd,  deceased,  and  more  tiian  12  months 
have  elapsed  since  their  qualification  as  such. 
Petitioner  Is  the  owner  of  a  certain  house 
and  lot  In  the  city  of  Rome,  6a.,  known  as 
No.  831  Broad  street,  and  Is  also  the  owner, 
as  a  part  thereof  and  an  appurtenance  there- 
to, of  a  certain  stairway  on  the  side  of  her 
building  next  to  which  Is  located  a  store- 
house occupied  by  L.  G,  Todd  as  a  grocery 
store.  The  executors  aforesaid  haye  entered 
upon  and  taken  possession  of  1  foot  and  1 
Inch  of  the  north  or  upper  side  of  this  stair- 
way, have  sawed  off  and  Inclosed  1  foot  and 
1  Inch  of  the  width  of  the  same,  and  have 
also  taken  possession  of  and  closed  up  6% 
feet  of  the  upper  end  of  the  stairway,  there- 
by greatly  lessening  its  width  and  length, 
to  the  great  injury  and  damage  of  plaintiff. 
In  so  doing,  they  acted  willfully,  wrongfully, 
and  without  right  or  authority,  to  the  dam- 
age of  plaintiff  In  the  sum  of  $200.  The 
trespass  complained  of  was  committed  on 
August  12,  1902,  and  they  are  still  In  posses- 
sion of  the  portion  of  the  stairway  wrong- 
fully taken  by  them,  and  fail  and  refuse  to 
deliver  possession  thereof  to  plaintiff.  She 
prayed  that  she  recover  of  the  executors  of 
Todd  the  damages  sustained  by  reason  of 
their  trespass  upon  her  property,  that  she 
have  and  recover  possession  of  the  portion 
of  the  stairway  so  wrongfully  held  by  them, 
and  that  she  have  snch  other  and  further 
relief  as  the  court  might  deem  reasonable 
and  Just    Attached  to  her  petition  was  an 


abstract  of  the  title  under  which  she  claim- 
ed the  premises  therein  mentioned  as  belong- 
ing to  her.  •  One  of  the  conveyances  Includ- 
ed in  this  abstract  was  a  deed  from  the  Rain- 
bow Steam  Fire  Engine  Company  No.  1  to 
J.  A.  Bale,  under  whom  she  claimed,  dated 
July  6k  1888.  She  subsequentiy  sought  to 
amend  h^  petition  by  adding  the  allegation 
that  "J.  A.  Bale  entered  Into  possession  of 
said  lot  No.  331  on  July  6,  1888,  and  the 
use  and  occupancy  of  said  stairway  describ- 
ed In  said  petition,  and  continued  In  such 
possession  till  his  death,  and  his  administra- 
tor and  petitioner  succeeded  to  such  posses- 
sion of  said  stairway  till  said  defendants 
took  possession  in  the  manner  stated  In  peti- 
tion." The  court  declined  to  allow  this 
amendment  to  be  made.  The  court  did, 
however,  allow  the  plaintiff  to  amend  by  al- 
leging that  at  the  time  of  filing  her  original 
petition,  and  ever  since  that  time,  the  de- 
fendants were  and  have  been  In  possession 
of  the  portion  of  the  stairway  wrongfully 
taken  by  them,  and  have  deprived  plaintiff 
of  the  iise,  possession,  and  occupancy  there- 
of, without  right  or  authority,  to  her  irrepar- 
able injury  and  damage,  wherefore  she  pray- 
ed that  the  defendants  might  be  perpetually 
enjoined  and  restrained  from  obstinicting  the 
stairway  or  depriving  her  of  the  use  and  oc- 
cupancy of  the  same,  and  that  she  be  granted 
such  other  equitable  relief  as  she  might  be 
entitled  to.  The  defendants  filed  an  answer 
In  which  they  denied  that  they  had  commit- 
ted any  trespass,  and  subsequentiy  amended 
their  pleadings  by  alleging  that  before  they 
made  any  alterations  In  the  stairway  the 
plaintiff  agreed  that  the  change  might  be 
made  In  the  stairway,  and  they  proceeded  at 
great  expense  to  make  the  alterations  agreed 
on  without  any  objections  being  Interposed 
by  her.  The  case  went  to  trial,  and  at  the 
conclusion  of  the  plaintiff's  evidence  the 
court  granted  a  nonsuit.  Exception  Is  taken 
to  the  awarding  of  a  nonsuit,  to  the  refusal 
of  the  court  to  allow  the  rejected  amend- 
ment to  the  plaintiffs  petition,  and  also  to 
the  ruling  of  the  court  as  to  the  construc- 
tion to  be  placed  upon  a  deed  relied  on  by 
the  plaintiff  as  a  muliiment  of  title,  and  the 
rejection  of  the  deed  to  J.  A.  Bale  from  Hain- 
bow  Steam  Fire  Engine  Company  No.  1. 

1.  In  the  view  we  take  of  the  case,  It  Is 
unnecessary  to  consider  whether  the  court 
did  or  did  not  err  In  declining  to  allow  the 
proffered  amendment  to  the  plaintiff's  peti- 
tion. Had  It  been  allowed,  a  nonsuit  would 
have  been  inevitable,  even  though  the  plain- 
tiff had  been  permitted  to  prove  the  facts 
alleged  In  the  amendment,  for  the  reason  that 
she  would  not  be  able  to  prove  her  case  as 
laid.  She  alleged  title  and  sought  to  re- 
cover for  an  alleged  trespass,  also  praying 
for  equitable  relief  in  restraining  the  de- 
fendants from  withholding  from  her  the  use 
and  occupancy  of  the  stairway.  The  evi- 
dence upon  which  she  relied  showed  that  she 
had  a  mere  easement  In  and  right  to  use  thi9 
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stairway,  If  she  had  any  Interest  therein  at 
all. 

2.  One  of  the  deeds,  relied  on  by  the  plain- 
tiff was  from  I.  U  Todd  to  the  Rainbow 
Steam  Fire  Engine  Company  No.  1,  dated 
Ndyember  5,  1883,  reciting  that  the  party  of 
the  first  part  ''granted,  bargained,  sold,  and 
conveyed  to  second  party,  their  successors 
and  assigns,  a  perpetual  right  and  privilege 
to  use  in  common  with  the  party  of  the  first 
part  the  stairway  now  running  up  between 
number  ninety-three  (93)  and  ninety-five  (95) 
Broad  street  Rome,  Georgia,  for  all  neces- 
sary purposes,  being  the  stairway"  which 
was  the  subject-matter  of  the  controversy. 
This  deed  farther  recited  that  it  was  "agreed 
between  the  party  of  the  first  part  and  the 
party  of  the  second  part  that  the  expense  of 
keeping  the  stairway  above  mentioned  in 
repair  [should]  be  borne  equally/'  and  con- 
tained a  warranty  clause  and  the  usual  ha- 
bendum: "To  have  and  to  hold  bargained 
premises,  together  all  and  singular  the  rights, 
members,  and  appurtenances  thereof  to  the 
same  being,  belonging,  or  In  any  wise  apper- 
taining, to  the  only  proper  use,"  ^tc,  "of 
said  second  party,  their  successors  and  as- 
signs, in  fee  simple."  The  court  construed 
this  deed  as  conveying  only  an  easement  in 
and  to  the  Joint  use  of  the  stairway,  and  we 
are  satisfied  that  this  was  the  proper  con- 
struction to  be  placed  upon  it  While  the  In- 
strument was  loosely  and  carelessly  drawn, 
with  scarcely  any  regard  for  the  customary 
rules  of  conveyancing,  its  meaning  Is  clear 
that  only  an  easement  was  Intended  to  be 
conveyed,  and  not,  as  contended  by  the  plain- 
tiff, an  undivided  half  interest  in  the  stair- 
way, the  title  to  which  was  to  be  in  the 
grantor  and  the  grantee  as  tenants  in  com- 
mon.   14  Cyc.  1161,  1162. 

3,  4.  The  plaintiff  then  Introduced  In  evi- 
dence a  deed  to  herself  from  G.  W.  Morris, 
administrator  of  J.  A.  Bale,  to  the  premises 
in  her  possession;  the  deed  reciting  that  the 
property  was  conveyed  to  her,  •*wlth  right 
of  way  up  stairs  on  side  next  to  place  now 
occupied  by  L.  Q.  Todd  as  grocery  store.**' 
She  further  proved  that  J.  A.  Bale  had,  on 
July  6,  1888,  entered  into  possession  of  the 
premises  under  a  deed  purporting  to  have 
been  made  to  him  by  the  Rainbow  Steam  FHre 
Engine  Oompany  No.  1  on  that  date,  and  had 
remained  in-  possession  up  to  the  time  of  his 
death,  when  his  administrator,  Morris,  en- 
tered and  held  possession  till  he  surrendered 
it  to  the  plaintiff;  that  J.  A.  Bale  paid  to  the 
fire  engine  company  the  purchase  price  of  the 
property.  $3,200;  and  that  the  stairway  was 
there  at  the  time  Bale  bought  and  continued 
there.  Upon  this  proof  the  plaintiff  sought 
to  introduce  the  instrument  under  which 
Bale  entered  into  possession  of  the  premises, 
her  counsel  stating  that  It  was  offered  as 
color  of  title.  Its  admission  In  evidence  was 
objected  to  by  the  defendantSi  because  (1) 


the  corporate  seal  of  the  fire  engine  company 
was  not  affixed;  (2)  there  was  nothing  to 
show  that  the  (Officers  of  that  company  had 
any  authority  to  execute  the  deed;  and  (3) 
no  evidence  that  the  persons  who  assumed 
to  act  as  its  ofiicers  were  so  In  point  of  fact 
The  court  sustained  the  objection  and  ex- 
cluded the  deed,  which  described  the  prem- 
ises claimed  by  the  plaintiff  and  purported 
to  convey  the  same,  together  "with  right  of 
way  up  stairs."  The  deed  was  attested  by 
two  witnesses,  one  of  whom  was.  a  notary 
public,  and  had  been  admitted  to  record. 
Proof  that  it  was  executed  by  the  persons 
who  signed  it  as  the  representatives  of  the 
fire  engine  company  was,  therefore,  not  nec- 
essary. Glv.  Gode  1896,  S  3628.  But,  no 
corporate  seal  being  attached,  no  presump- 
tion could  arise  that  the  officers  of  the  com- 
pany had  authority  to  execute  the  Instru- 
ment and  It  was  Incumbent  on  the  plaintiff 
to  show  that  the  persons  who  signed  it  were 
authorized  to  do.  so,  before  it  could  be  re- 
garded as  a  conveyance  binding  on  the  com- 
pany. Dodge  Y.  American  Freehold  Co.,  109 
Ga.  396,  34  S.  E.  672.  And,  if  it  had  been 
admitted  as  color  of  title,  the  plaintiff  would 
not  have  made  out  her  case.  In  fact  aU  she 
could  prove  was  that  she  and  those  under 
whom  she  claimed  had  since  July  6,  1888, 
been  enjoying  an  easement  in  a  stairway  ad- 
joining the  building  claimed  by  her,  and  that 
the  defendants  had  Interfered  with  the  en- 
joyment thereof  by  making  certain  altera- 
tions in  the  stairway,  which  reduced  its 
width  and  made  It  shorter  and  steeper.  Her 
evidence  disclosed  that  after  making  these 
alterations,  the  defendants  did  not  attempt 
to  exclude  her  from  the  use  of  the  stairway, 
and  that  her  real  complaint  is  that  they  have 
made  It  too  steep  and  reduced  its  width  about 
a  foot 

5.  •*The  proper  remedy  for  the  Injury  or 
disturbance  of  an  easement  is  an  action  on 
the  case,  and  not  trespass  or  ejectment**  14 
Gyc.  1216.  Or  a  resort  may  be  had  to  equity 
by  presenting  proper  pleadings  and  proof. 
"Wherever  the  injury  complained  of  Is  ir- 
reparable, or  the  interference  is  of  a  perma- 
nent or  continuous  character,  or  the  remedy 
at  law  by  an  action  for  damages  will  not 
afford  adequate  relief.  Injunction  is  a  proper 
remedy."  Id.  1216,  1217.  Throughout  the 
trial  of  the  present  case,  the  plahitiff  dung 
to  her  theory  that  she  was  the  owner  of  at 
least  an  undivided  half  Interest  in  the  stair- 
way adjoining  her  building  and  was  entitled 
to  recover  damages  for  the  alleged  trespass 
and  to  have  the  defendants  perpetually  en- 
joined from  continuing  the  trespass.  No  of- 
fer to  amend  her  pleadings  was  made,  and, 
as  the  allegata  and  the  probata  did  not  cor- 
respond, the  court  properly  granted  the  mo- 
tion for  a  nonsuit. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  GANDLBIB,  J^  absent 
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MILLER  et  aL  t.  ALMON. 

(Supreme  Ooart  of  Georgia.     May  15,  1905.) 

BXnCPnOHS-HSETTnVO  APABT. 

Following  the  ruling  in  Saaser  y.  Roberts, 
68  Oa.  252,  in  order  for  an  exemption  of  the 
S300  worth  of  personal  property  allowed  to  a 
debtor  under  the  provisions  of  the  Constitution 
fonnd  in  Civ.  Code  1895,  §  5914.  to  be  effectual 
as  against  a  waiver  thereof,  the  debtor  must 
have  such  personal  property  set  apart  to  him 
as  exempt  in  the  same  manner  that  the  home- 
stead allowed  by  the  Constitution  la  set  apart. 

(Syllabus  by  the  Court) 

Brror  trom  Superior  Conrt,  Heard  County; 
R.  W.  Freeman,  Judge. 

Action  between  Rufus  Miller  and  others 
against  R.  W.  Almon.  From  the  Judgment, 
Miller  and  others  bring  error.    Aflirmed. 

D.  B.  Whitaker,  for  plaintiffs  in  error.  F. 
8L  Lof tin,  for  defendant  in  error. 

COBB,  J.  In  Simmons  t.  Anderson,  56 
Oa.  58,  it  was  held  that  a  mortgagor  could 
waiye  bis  right  to  a  homestead  given  him 
by  the  Constitution  in  the  property  mort- 
gaged. In  Flanders  v.  Wells,  61  Ga.  195,  it 
was  held  that  a  mortgagor  could  waive  liis 
right  to  the  short  homestead  in  the  property 
mortgaged.  These  decisions  were  based  up- 
on transactions  occurring  prior  to  the  adop- 
tion of  the  Constitution  of  1877.  At  the  time 
the  convention  which  framed  that  Constitu- 
tion was  in  session  it  was  an  open  question 
whether  a  debtor  would  be  bound  by  a  gen- 
eral waiver  of  his  homestead  right  where  no 
speciflc  property  was  referred  to  in  the  waiv- 
er. The  Constitution,  as  framed  by  that  con- 
vention and  as  finally  adopted,  contained  a 
provision  conferring  power  upon  a  debtor  to 
make  this  general  waiver  and  declaring  that 
the  same  should  be  effective  as  against  him 
In  behalf  of  his  creditor.  Civ.  Code  1895,  I 
5914.  In  Stafford  v.  Elliott,  59  Ga.  837,  de- 
cided in  November,  1877,  after  the  constitu- 
tional convention  had  adjourned,  but  beforo 
the  Constitution  was  ratified,  it  was  held 
that  a  general  waiver  of  the  right  to  a  home- 
stead, wliich  did  not  describe  any  particular 
property,  would  not  estop  the  debtor  from 
taking  a  homestead  under  the  then  existing 
law.  While  the  present  Constitution  con- 
fers the  power  upon  a  debtor  to  make  a  gen- 
eral waiver  of  his  homestead  right,  thero  is 
one  restriction  placed  upon  him,  and  that  is, 
be  is  not  authorized  to  make  a  waiver  which 
will  have  the  effect  to  estop  him  from  claim- 
ing as  exempt  wearing  apparol,  household 
and  kitchen  furniture,  and  provisions  not 
exceeding  $300  in  value,  to  be  selected  by 
himself  and  wife,  If  any.  There  Is  nothing 
in  the  Constitution  which  In  terms  declares 
that  the  property  in  which  the  waiver  of  ex- 
emption will  not  be  effective  shall  be  set 
apart  in  any  particular  manner;  nor  is  thero 
anything  which  would  deprive  the.  General 
Assembly  ftom  so  legislating  in  roferonce  to 
this  property  as  to  protect  alike  the  rights  of 
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the  debtor  as  well  as  those  of  the  creditor. 
The  act  of  December  16,  1878  (Acts  1878-79, 
p.  99),  made  provision  for  the  setting  apart 
of  a  homestead  and  exemption  under  the 
Constitution,  and  also  contained  provisions 
as  to  the  waiver  of  the  homestead  right.  It 
was  provided  that  the  waiver  might  be  either 
general  or  specific,  simply  stating  in  writing 
that  the  debtor  does  waive  and  renounce  the 
right,  and  that  this  waiver  might  form  a 
part  of  the  evidence  of  debt  or  might  be  con- 
tained in  a  separate  paper.  It  was  further 
provided  that,  In  cases  where  there  was  such 
waiver,  it  should  be  "the  right  of  the  debtor 
and  his  wife,  if  he  has  any,  to  select  and  set 
apart  as  free  from  levy  and  sale  $300  worth 
of  household  and  kitchen  furniture  and  pro- 
visions." If  the  execution  creditor  who  holds 
the  waiver  should  be  of  opinion  that  the 
property  so  selected  and  set  apart  is  of 
groater  value  than  $300,  he  is  authorized  to 
indemnify  the  officer  and  cause  a  levy  to  be 
made,  and  either  the  debtor  or  his  wife  can 
deliver  to  the  levying  officer  an  affidavit  stat- 
ing that  the  property  selected  is  not  of  great- 
er value  tlian  $300,  and  this  levy  and  affi- 
davit shall  be  rotumed  to  the  superior  court 
of  the  county  of  the  residence  of  the  debtor, 
to  be  tried  as  cases  of  illegality,  the  jury  to 
determine  the  question  as  to  the  value  of 
the  property,  and,  if  the  finding  is  in  favor 
of  the  execution  creditor,  specifically  describ- 
ing what  portion  of  the  property  is  of  the 
value  of  $300,  which  shall  be  preserved  to 
the  debtor,  and  the  balance  be  sold;  there 
being  a  distinct  provision  authorising  the 
Jury  to  assess  damages,  not  exceeding  25 
per  cent  of  the  value  of  the  property  levied 
upon,  against  the  execution  creditor,  in  the 
event  they  are  of  opinion  that  the  levy  was 
not  made  in  good  faith,  but  simply  for  the 
purpose  of  harassing  the  debtor.  Civ.  Code 
1895,  S  2^64. 

It  would  seem  that  under  these  provisions 
the  rights  of  a  creditor  holding  a  waiver,  as 
well  as  the  rights  of  the  debtor  and  his 
family,  were  amply  protected.  There  Is 
nothing,  either  in  the  Constitution  or  the  act 
of  1878,  which  expressly  declares  that  the 
selection  of  the  property  by  the  debtor  and 
his  wife  should  be  approved  by  any  tribunal 
or  public  officer.  But  in  Sasser  v.  Roberts, 
68  Ga.  252,  it  was  held  that  the  property 
claimed  not  to  be  affected  by  the  waiver  must 
not  only  be  selected  by  the  debtor  and  his 
wife,  but  also  set  apart  by  the  ordinary, 
and  that  a  mere  personal  claim  to  described 
property  as  so  selected,  with  no  official  action 
thereon,  is  not  sufficient  Mr.  Justice  Speer 
says  In  the  opinion  that  the  debtor  "must  pro- 
ceed to  have  the  same  set  apart  and  exempt- 
ed as  provided  by  law  In  the  court  that  has 
jurisdiction  thereof."  The  reasoning  of  the 
learned  justice  leads  inevitably  to  the  con- 
clusion that  the  exemption  of  the  property 
claimed  not  to  be  affected  by  the  waiver  is 
not  complete  until  the  formalities  of  law  are 
complied  with  that  are  required  to  make 
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complete  tBe  homestead  provided  for  in  the 
GoDstitution.  If  it  were  now  an  open  ques- 
tion, we  would  be  inclined  to  hold  that,  not 
only  under  the  Constitution,  but  under  the 
act  of  1878t  nothing  more  was  necessary  in 
reference  to  the  identification  of  the  prop- 
erty claimed  not  to  be  affected  by  the  waiv- 
er than  the  selection  of  such  property  by  the 
debtor  and  his  wife;  such  selection  being 
subject  to  be  reviewed  at  the  instance  of  the 
execution  creditor  in  the  manner  prescribed 
in  the  act  of  1S78.  But  the  ruling  in  the 
case  cited  goes  to  the  extent  above  indicated, 
and  is  absolutely  controlling  upon  us,  and 
we  therefore  must  hold  that  the  debtor  can- 
not claim  as  exempt  from  levy  and  sale 
property  as  to  which  the  law  does  not  permit 
him  to  make  an  effective  waiver,  until  this 
property  has  been  identified  and  set  apart  In 
the  manner  prescribed  for  setting  apart  an 
ordinary  homestead  under  the  Constitution. 
The  Judgment  must  therefore  be  affirmed. 
All  the  Justices  concur,  except  CANDLER, 
J.,  absent 

(122  Oa.  795) 

HOOD  et  aL  v.  HBNDRICKSON. 
(Supreme  Court  of  Georgia.     May  11,  1905.) 

AGENCY— EXTENT— EVIDENCB— NONSUIT. 

1.  An  agency  to  purchase  a  certain  execution 
does  not  comprehend  an  agency  to  purchase 
land  upon  which  such  execution  has  been  levied 
(Akers  v.  Kirke,  18  S.  E.  866,  01  Ga.  590),  and 
evidence  tending  to  show  agency  for  the  former 
purpose  only  is  not  competent  to  establish  it 
for  the  latter. 

2.  It  is  well  settled  that  agency  cannot  be 
proved  by  the  mere  declarations,  either  spoken 
or  written,  of  the  alleged  agent. 

[E}d.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  f  40.] 

8.  In  accordance  with  the  principles  above 
announced,  the  court  properly  excluded  the  dec- 
larations of  the  alleged  agent  and  the  evidence 
of  his  authority  to  purchase  the  execution. 

4.  There  being  no  evidence  that  the  alleged 
a^rent  of  the  defendant  had  any  authority  to 
bmd  him  by  the  contract  for  the  purchase  of 
the  land  sued  on,  the  court  did  not  err  in  grant- 
ing a  nonsuit 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Crawford 
County;   W.  H.  Felton,  Jr.,  Judge. 

Action  by  M.  F.  Hood  and  others  against 
J.  D.  Hendrickson.  Judgment  for  defendant 
and  plaintiffs  bring  error.    Affirmed. 

Clyde  Brooks,  for  plaintiffs  In  error.  Wal- 
lace &  Smith,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  CANDLER,  J.,  ab- 
sent 


(122  Qa.  747) 

WAI/KER  V.   STATE, 
(Supreme  Court  of  (Georgia.     May  10,  1905.) 

INTOXICATINO     LIQUORS^BVIDSNOS-TBIAXi— 

IN8TBU0TI0HB. 

1.  There  wss  ample  evidence  to  sustain  the 
▼erdict  of  guilty,  and  hence  no  merit  in  the 


ground  of  the  motion  for  a  new  trial  alleging 
that  the  verdict  was  without  evidence  to  sap- 
port  it 

2.  The  court  whether  requested  or  not,  should 
give  to  the  jury  appropriate  inatructions  on 
every  substantial  issue  m  the  case  presented 
by  the  evidence,  and  a  failure  to  do  so  is  cause 
for  a  new  trial.  Accordingly,  when,  in  the  trial 
of  one  charged  with  a  violation  of  section  428 
of  the  Penal  0>de  of  1895,  ss  amended  by  the 
act  of  December  9,  1897  (Acts  1897,  p.  39 ;  Van 
Epps'  Code  Supp.  |  0750),  the  case,  under  the 
evidence,  turned  u];x>n  the  question  whether  the 
accused,  in  the  transactions  disclosed  by  the 
testimony,  took,  as  agent  for  the  seller,  orders 
for  the  sale  of  liquor,  or  whether  he  acted  mere- 
ly as  agent  of  the  purchasers  in  sending  orders 
for  liquor,  the  failure  of  the  court  to  give  the 
jury  any  instructions  at  all  as  to  the  latter 
theory  was  error  requiring  the  grant  of  a  new 
trial. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dublin;  J.  Si 
Burch,  Judge. 

Freeman  Walker  was  convicted  of  an  Il- 
legal sale  of  liquor,  and  brings  error.  Re- 
versed. 

J.  S.  Adams  and  Malcolm  D.  Jones,  for 
plaintiff  in  error.  G.  H.  Williams,  SoL,  and 
W.  C.  Davis,  for  the  State. 

FISH,  P.  J.  Freeman  Walker  was  tried 
under  an  indictment  based  on  Pen.  Ck>de 
1895,  §  428,  as  amended  by  the  act  of  1897 
(Acts  1897,  p.  39),  which  declares,  "If  any 
person  shall  sell,  contract  to  sell,  take  orders 
for,  or  solicit,  personally  or  by  agent,  the 
sale  of  spirituous,  malt  or  intoxicating  liq- 
uors, in  any  county  or  town  or  municipal 
corporation  or  militia  district  or  other  place 
where  the  sale  of  such  liquors  is  prohibited 
by  law,  high  license  or  otherwise,  he  shall  be 
guilty  of  a  misdemeanor."  On  the  trial  it 
appeared  from  the  evidence  submitted  in 
behalf  of  the  state  that  the  accused  was  the 
agent  at  Dublin,  Ga.,  of  a  public  telephone 
company,  which  owned  a  line  from  that 
town  to  Macon,  Ga.;  that  within  two  years 
prior  to  the  finding  of  the  indictment  various 
persons  desiring  to  purchase  whisky  would 
procure  from  the  express  company  money 
orders  for  the  price  of  the  whisky  desired, 
which  orders  they  would  present  to  the  ac- 
cused at  the  telephone  office,  when  he  would 
furnish  them  with  blank  orders  with  differ- 
ent brands  of  whiskies  printed  thereon,  and 
the  purchaser  or  the  accused  would  then  in- 
dicate by  writing  on  such  blank  orders  the 
variety  and  quantity  of  whisky  desired,  and 
from  which  of  several  dealers  in  Macon  it 
was  to  be  purchased.  After  the  purchaser 
had  signed  such  an  order  for  the  whisky,  it 
was  delivered  to  the  accused.  The  accused 
would  then  furnish  the  purchaser  with  a 
stamped  envelope  addressed  to  the  dealer  in 
Macon,  and  direct  the  purchaser  to  inclose 
the  express  money  order  in  the  envelope,  and 
deposit  it  in  a  United  States  mail  box  at  the 
office  of  the  telephone  company.  When  this 
was  done,  the  accused  would  telephone  to 
the  dealer,  and  the  whisky  would  be  sent 
from  Macon  by  express  to  the  purchaser; 
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the  purchaser  in  no  Instance  of  this  charac- 
ter paying  for  the  tdephone  message  or  for 
the  stamped  envelope.  L.  Q.  Stabbs,  a  wit- 
ness for  the  state,  testified:  "At  some  time 
within  the  last  two  years  Mr.  Walker  waa 
present  when  I  ordered  whisky.  Mr.  Walker 
within  the  last  two  years  has  presented  me 
with  a  bill  for  the  whisky  that  I  ordered. 
When  I  say  that  I  gave  Mr.  Walker  an  order 
for  whisky,  I  can  explain  that  better  this 
way:  I  have  asked  Mr.  Walker  to  telephone 
Mr.  Block  or  Mr.  Flatan,  and  Just  say  for 
him  to  send  a  bottle  of  whisky  or  two  bot- 
tles of  whisky,  and  at  the  Ist  of  the  month 
sometimes  Mr.  Block  would  draw  on  me 
through  the  bank  for  that  amount.  I  had 
an  open  account  there.  Sometimes  Mr. 
Walker  would  bring  Mr.  Block's  bill  at  the 
time  he  brought  the  telephone  bill,  and  I 
would  giye  him  a  check  for  both  of  thenu 
I  did  not  care  to  whom  I  paid,  nor  who  pre- 
sented the  bin.  Mr.  Walker  is  manager  at 
the  telephone  company  here.  He  has  no  con- 
nection with  Mr.  Block,  so  far  as  I  know.** 
There  was  evldenoe  that  a  telephone  mes- 
sage could  be  sent,  and  payment  for  the  same 
be  made  either  by  the  person  sending  it,  or 
the  one  to  whom  It  was  sent.  The  accused 
Introduced  no  evidence,  but  made  a  state- 
ment denying  the  charge  made  in  the  in- 
dictment, and  stating  that  in  sending  the 
messages  for  liquor  he  was  merely  acting 
as  agent  of  the  telephone  company,  and  in 
belialf  of  the  purchasers  of  the  liquors,  and 
that  he  was  not  the  agent  of  the  sellers,  or 
in  any  way  connected  with  them.  There  was 
a  yerdict  of  guilty,  and  the  accused  made  a 
motion  for  a  new  trial,  and  excepted  to  the 
overruling  of  the  same. 

1.  One  ground  of  the  motion  for  a  new 
trial  was  that  the  verdict  was  without  evi- 
dence to  supp<nrt  it.  This  ground,  we  think, 
was  without  merit  The  foregoing  state- 
ment shows  that  there  was  ample  evidence 
to  authorize  the  Jury  to  find  that  the  ac- 
cused, within  two  years  prior  to  the  finding 
of  the  indictment,  took  orders,  as  the  agent 
of  sellers,  for  the  sale  of  intoxicating  liquors 
in  Laurens  county,  where  the  sale  of  such' 
liquors  was  prohibited  by  law.  The  circum- 
stances tending  to  show  that  the  accused 
was  a  party  to  a  scheme  to  evade  the  law 
against  selling  or  taking  orders  for  the  sale 
of  intoxicating  liquors  in  Laurens  county, 
and  that  in  most  of  the  transactions  disclos- 
ed by  the  evidence  he  was  really  acting  as 
the  agent  of  the  liquor  sellers,  were  very 
strong.  He  kept  on  hand,  and  furnished  to 
persons  desiring  to  order  liquor  from  certain 
dealers  in  Macon,  blank  orders,  with  various 
brands  of  liquor  printed  thereon,  ready  to  be 
filled  out  by  or  for  prospective  purchasers, 
and  which  were  filled  out  either  by  the  ac- 
cused or  in  his  presence.  He  also  kept  a 
supply  of  stamped  envelopes,  addressed  to 
different  liquor  dealers  in  Macon,  which  he 
furnished  free  of  charge  to  those  desiring  to 
order  liquor.    The  party  desiring  to  purchase 


liquor  bought  an  express  money  order  pay- 
able to  the  dealer  from  whom  he  desired  to 
purchase  the  liquor,  and  brought  such  order 
to  the  telephone  office  and  exhibited  it  to 
the  accused;  and  it  was  then,  either  by  the 
accused,  or  In  his  presence,  placed  in  a 
stamped  envelope,  addressed  to  the  liquor 
dealer,  and,  by  direction  of  the  accused,  de- 
posited by  the  purchaser  In  a  United  States 
mail  box  located  in  the  building  where  the 
telephone  office  was.  When  all  this  had  been 
done,  the  accused  telephoned  the  order  for 
liquor  to  the  dealer  in  Macon,  and  did  not 
charge  the  person  ordering  the  liquor  for  the 
telephone  service.  From  these  circumstan- 
ces the  Jury  were  well  authorized  to  find  that 
the  accused,  In  nearly  all  of  the  transactions 
disclosed  by  the  testimony,  was  acting  for 
the  liquor  dealers  in  taking  orders  for  the 
sale  of  liquor.  The  present  case,  on  its  face, 
is  clearly  distinguishable  from  the  case  of 
Cunningham  v.  State,  106  6a.  676,  31  S.  B. 
585,  and  Williams  v.  State,  107  6a.  698,  33 
S.  B.  641,  which  are  cited  l^  counsel  for  the 
plaintiff  in  error.  In.  each  of  the  cases  cited 
the  accused  was  charged  with  a  violation  of 
the  same  section  of  the  Penal  Code  upon 
which  the  indictment  in  the  present  case  is 
founded.  In  Cunningham*s  Case,  however, 
the  transaction  under  consideration  occurred 
prior  to  the  amendment  of  the  section  by  the 
act  of  1897,  and  the  accused  was  charged 
merely  with  selling  liquor  in  a  county  where 
the  sale  was  prohibited  by  law.  In  the  Wil- 
liams Case,  as  will  be  seen  by  a  statement 
of  facts  in  the  opinion  rendered  therein, 
there  was  no  evidence  that  the  accused  sold, 
or  took  or  solicited  orders  for  the  sale  of, 
liquors. 

2.  Another  ground  of  the  motion  was  that 
the  court  failed  to  instruct  the  Jury  on  the 
theory  of  the  accused  that  in  the  transactions 
involved  he  acted  merely  as  the  agent  of  the 
purchasers  in  sending  orders  for  liquor. 
This  ground,  we  think,  was  meritorious,  and 
a  new  trial  should  have  been  granted  there- 
on. The  vital  issue  presented  by  the  evi- 
dence was  whether  the  accused.  In  the  trans- 
actions disclosed  by  the  testimony,  took 
orders  for  the  sale  of  liquors  as  the  agent  of 
the  sellers,  or  whether  he  simply  acted  as 
the  agent  of  the  purchasers  in  sending  or- 
ders for  liquor.  If  he  acted  as  the  agent  of 
the  sellers,  then  he  violated  the  statute  un- 
der which  the  Indictment  was  framed.  If, 
however,  he  was  the  agent  of  the  purchasers 
alone,  and  merely  sent  orders  for  them  to 
the  sellers,  he  did  not  violate  the  statute. 
The  state  contended  that  the  evidence  sus- 
tained the  theory  that  the  accused  was  act- 
ing as  the  agent  of  the  sellers,  while  the 
accused  contended  that  the  evidence  showed 
that  he  was  merely  the  agent  of  the  pur- 
chasers. The  court  did  not  properly  present 
these  respective  contentions  to  the  Jury,  but 
merely  charged,  in  general  terms,  as  follows: 
"If  you  find  from  the  evidence  that  the  de- 
fendant. Freeman  Walker,  at  the  time,  place. 
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and  manner  alleged  in  the  bill  of  indict- 
ment took  or  solicited,  personally  or  by 
agent,  orders  for  whisky  in  this  county,  and 
you  are  satisfied  of  that  beyond  a  reasonable 
doubt,  it  would  be  your  duty  to  conyict  the 
defendant  in  this  case."  This  was  merely 
charging  the  statute,  without  applying  it  to 
the  opposing  theories  contended  for  by  the 
respective  parties,  which  we  tliink  should 
have  been  done  in  this  case.  When  a  pur- 
chaser, such  as  Stubbs,  delivered  to  the  ac- 
cused an  order  or  message,  to  be  transmitted 
by  him  by  telephone  to  the  seller,  that  liquor 
be  sent  to  the  purchaser,  the  accused,  in  one 
sense,  took  such  order — ^that  is,  he  took  it 
for  transmission — ^but  if ,  in  so  doing,  he  in 
no  way  represented  the  seller,  but  was  act- 
ing merely  as  the  agent  of  the  purchaser  in 
receiving  the  order  to  be  transmitted  for 
him,  it  would  not  be  a  violation  of  the  stat- 
ute: and  the  court  should  have  instructed 
the  Jury  to  this  effect.  In  a  criminal  case 
the  defendant  is  entitled  to  the  benefit  of 
every  reasonable  doubt  arising  from  the  evi- 
dence or  the  want  of  evidence,  and  there- 
fore, notwithstanding  the  strength  of  the  cir- 
cumstances tending  to  support  the  theory  of 
•  the  prosecution,  we  do  not  think  it  can  be 
said  that,  under  the  evidence  submitted,  the 
accused  was  not  entitled  to  have  his  theory 
as  to  the  conclusion  to  be  drawn  from  the 
facts  presented  to  the  Jury  by  the  court 
This  Is  especially  true  in  view  of  the  testl- 
mony  of  Stubbs,  which  was  more  favorable 
to  the  accused  than  that  of  the  other  wit- 
nesses, but  which  the  Jury,  In  the  absence  of 
proper  instructions  upon  the  theory  of  the 
accused,  might  possibly  have  considered  as 
strong  evidence  against  him.  The  Jury 
might  have  regarded  the  fact  disclosed  by 
the  evidence  of  this  witness  that  the  accus- 
ed sometimes  brought  to  and  collected  from 
Stubbs  bills  for  liquor,  which  he  had  got  the 
accused  to  order  for  him,  by  telephone,  from 
Block,  in  Macon,  aB  proof  that  the  accused, 
in  the  transactions  with  Stubbs  leading  up 
to  the  purchase  of  the  liquor,  was  acting  as 
the  agent  of  Block,  the  seller  of  the  liquor. 
Stubbs*  testimony,  however,  was  consistent 
with  the  theory  that  the  accused  acted  as 
his  agent  in  sending  the  telephonic  orders  to 
Block  for  the  liquor,  although  he  subse- 
quently collected  for  Block  the  money  due 
for  the  liquor  purchased.  For  it  is  not  a  vio- 
lation of  the  statute  to  collect  in  a  county 
where  the  sale  of  liquor  is  prohibited  by 
law,  money  due  another  for  liquor  purchased 
elsewhere,  but  it  is  a  violation  of  the  statute 
to  take  in  such  a  county  orders  for  the  sale 
of  liquor.  Stubbs'  testimony  certainly  might 
be  considered  as  sustaining  the  theory  of  the 
accused,  so  far  as  his  transactions  with  the 
accused  were  concerned. 

It  has  been  frequently  held  by  this  court 
that  it  is  the  duty  of  the  trial  Judge,  whether 
requested  or  not,  to  give  to  the  Jury  appro- 
priate instructions  on  every  substantial  is- 
sue in  the  case  which  is  made  by  the  evi- 


dence, and  that  a  failure  to  do  so  la  cause 
for  a  new  trial.  It  is  equally  well  settled 
that  in  the  absence  of  a  proper  and  perti- 
nent request  thereon,  the  court  is  not  bound 
to  give  in  charge  the  theory  of  the  case  aris- 
ing solely  from  the  statement  of  the  accused. 
'  As  the  trial  court  erred  In  refusing  to 
grant  a  new  trial,  the  Judgment  below  is  re- 
versed. All  the  Justices  concur,  except 
GANDIiER,  J^  absent 


a22Qa.7S) 

TOUNG  V.  STATE. 
(Supreme  Court  of  Georgia.     May  10,  1905.) 

WITNXB8— COXPlffrXNCT— EZAMlNATIOir      BT 
COUBT— BVIDERCB. 

1.  When,  on  the  trial  of  a  criminal  case,  a 
child  under  the  age  of  14  years  is  offered  as  a 
witness,  and  Is  objected  to  by  counsel  for  the 
accused  on  the  ground  that  she  does  not  under- 
stand the  nature  and  sanctity  of  an  oath,  it  is 
error  for  the  judge  to  refuse  to  examine  her  as 
to  her  knowledge  and  belief  upon  this  subject 
or  to  refuse  to  allow  counsel  to  examine  her, 
and  to  allow  her  to  testify  simply  because  she 
had  testified  in  a  previous  trial,  of  the  same 
case. 

[Ed.  Note. — For  cases  in  point,  see  voL  50* 
Cent  Dig.  Witnesses,  §{  196,  202.] 

2.  There  is  no  material  error  in  any  of  the 
other  charges  or  rulings  complained  of  in  the 
motion  for  new  trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Baldwin  Coun- 
ty;  H.  6.  Lewis,  Judge. 

Albert  Young  was  convicted  of  mxsr&er, 
and  brings  error.    Reversed. 

John  R.  Cooper  and  Hines  ft  Vinson,  for 
plaintiff  in  error.  Jno.  C.  Hart  Atty.  Gen., 
and  Jos.  E.  Pottle,  Sol.  Gen.,  for  the  State. 

SIMMONS,  C.  J.  Toung  was  convicted 
of  the  offense  of  murder.  He  made  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  he  excepted.  One  of  the  grounds  of 
his  motion  was,  in  substance,  that  when  the 
state  offered  Lugenia  Butts,  a  child  under 
14  years  of  age,  as  a  witness,  she  was  ob- 
jected to  on  the  ground  that  she  was  in- 
competent because  of  her  want  of  knowl- 
edge as  to  the  nature  and  sanctity  of  an 
oath.  The  judge  asked  the  witness  her  age, 
and  she  replied  that  she  was  then  12  years 
old.  He  further  inquired  if  she  testified  in 
the  case  upon  a  previous  trial,  and  she  re- 
plied that  she  did,  whereupon  the  court  or- 
dered the  examination  to  proceed.  He 
would  not  examine  her  himself  as  to  her 
knowledge  and  belief  concerning  the  obli- 
gation of  an  oath,  nor  would  he  allow  coun- 
sel to  do  so. 

1.  Section  5273  of  the  Civil  Code  1895  de- 
clares that  a  child  who  does  not  understand 
the  nature  of  an  oath  is  an  incompetent  wit- 
ness. Section  5276  declares  that  the  court 
must  by  examination  decide  upon  the  com- 
petency of  one  alleged  to  be  incompetent  by 
reason  of  childhood.  The  record  discloses 
that  this  child  was  alleged  to  be  incompe- 
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tent,  and  that  the  judge  refused  to  examine 
her  as  required  by  the  statute.  As  a  general 
rule,  this  court  Is  loath  to  interfere  with 
the  discretion  of  a  trial  judge  on  this  ques- 
tion. It  la  a  matter  largely  in  his  discre- 
tion, after  examining  the  child,  to  determine 
whether  it  understands  the  nature  of  an 
oath,  and  whether  its  testimony  is  compe- 
tent *This  rule  has  been  applied  in  many 
of  our  decisions,  but  upon  reading  them  it 
will  appear  that  the  judge  in  each  case  did 
examine  the  child,  and  determined  that  it 
was  either  competent  or  incompetent;  and 
this  court  has  generally  sustained  the  trial 
judge,  announcing  that  it  would  not  inter- 
fere unless  it  was  manifest  that  he  had 
abused  his  discretion.  But  this  is  a  differ- 
ent kind  of  case.  Here  the  judge  did  not 
examine  the  child  at  all  as  to  her  under- 
standing the  nature  of  an  oath,  but  merely 
asked  her  age,  and  whether  she  testified 
upon  the  former  trial  of  the  case.  How  that 
could  enlighten  him  as  to  whether  she  could 
understand  the  nature  of  an  oath,  we  are 
at  a  loss  to  perceive.  We  examined  the  rec- 
ord when  the  case  was  here  before  (Young 
T.  State,  121  Ga.  834,  49  S.  E.  256),  and  found 
the  testimony  of  this  child  therein,  but  there 
was  no  indication  that  her  incompetency 
was  objected  to  on  that  trial.  But  the  fact 
that  it  was  not  objected  to  on  that  trial  did 
not  amount  to  a  waiver  of  her  incompeten- 
cy on  the  next  trial.'  The  accused  had  ai 
right,  under  the  Code,  to  have  her  compe- 
tency tested,  and  the  examination  testing  it 
taken  down  in  writing.  The  jury  also  had 
the  right  to  hear  the  test  as  to  her  compe- 
tency; and,  while  the  judge  may  have  been 
satisfied  prima  facie,  that  she  was  compe- 
tent, the  jury  at  last  were  the  judges  of 
whether  they  would  credit  her  testimony,  or 
not,  after  hearing  her  examined  concerning 
her  knowledge  of  the  nature  of  an  oath.  It 
Is  not  so  much  the  intelligence  of  a  child 
that  renders  it  competent  to  testify,  as  it  is 
its  knowledge  of  the  nature  of  an  oath.  This 
is  the  test  the  Ck>de  prescribes,  and  judges 
have  no  right  to  make  any  other  test  than 
the  one  prescribed.  This  ruling  may  appear 
to  many  as  a  'technicality,'*  as  it  is  now 
flippantly  called  when  one  accused  of  crime 
is  granted  a  new  trial.  We  say  the  ac- 
cused was  entitled  to  a  legal  trial.  The  law 
has  provided  certain  forms  and  safeguards 
In  the  trial  of  criminal  cases,  which  must  be 
complied  with.  It  has  given  the  accused 
certain  legal  rights,  upon  which  he  can  in- 
sist and  rely;  and  if  the  trial  court  over- 
rules and  overrides  one  of  these  rights,  and 
he  Is  convicted,  he  has  not  had  the  trial 
which  the  law  contemplates,  and  it  is  the 
bounden  duty  of  the  courts  to  grant  a  new 
trial,  in  order  that  he  may  have  the  bene- 
fit of  all  the  safeguards  and  protection  guar- 
antied by  our  law  to  every  citizen  accused 
of  the  commission  of  crime.  The  adminis- 
tration of  justice  demands  that  there  shall 
be  no  relaxation  In  the  rules  of  law  govern- 


ing the  trial  of  criminal  causes.  Rules  laid 
down  in  one  case  are  applicable  to  all  cases 
of  a  similar  nature,  and  to  hold  that  the 
trial  judge  may  not  in  some  particular  case 
adhere  strictly  to  the  law  would  be  but  to 
provide  a  means  whereby  our  whole  crim- 
inal procedure  could  be  destroyed.  In  this 
instance  the  law  declared  the  child  incom- 
petent to  testify  against  the  accused  unless 
she  was  shown  to  know  the  nature  of  an 
oath.  As  far  as  the  record  discloses  as  to 
her  knowledge  upon  this  subject,  she  may 
have  been  as  ignorant  as  a  Hottentot  Her 
testimony  was  important,  as  it  proved  a 
declaration  by  the  accused  of  an  intention 
to  kill  the  deceased,  and  we  think  the  court 
should  have  examined  her  as  to  her  knowl- 
edge of  the  nature  of  an  oath  before  he  al- 
lowed her  to  testify,  when  her  incompetency 
had  been  called  to  his  attention. 

Z  As  to  the  other  grounds  complained  of 
in  the  motion,  we  do  not  think  there  is  any 
material  error  which  would  require  a  re- 
v«*sal  of  the  judgment  When  the  case  was 
here  before  we  reversed  the  judgment  on 
the  ground  that  the  evidence  was  not  suflS- 
cient  to  sustain  the  verdict  of  conviction,  as 
it  did  not  exclude  every  reasonable  hypothe- 
sis except  the  guilt  of  the  defendant  In 
the  last  trial  the  evidence  was  strengthened 
somewhat  by  proof  of  the  identity  of  the 
gun  wads,  and  the  tracks  alleged  to  have 
been  those  of  the  defendant  near  the  clump 
df  bushes.  We  will  not  comment  on  it  now, 
as  a  new  trial  must  be  had,  except  to  say 
that  still,  in  our  opinion,  it  Is  a  close  and 
doubtful  question  whether  the  accused  did 
the  killing  or  not 

Judgment  reversed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent,  and 
LUMPKIN,  J.,  not  participating. 


(122  Oa.  869) 
ARMSTRONG  et  al.  v.  WINTER  et  ai. 
(Supreme  Court  of  Georgia.     May  12,  1905.) 

AXTUITOB'S   BBPOBT— -EXOEPTIONS— SUTFICIBRQT. 

1.  "In  view  of  the  complicated  character  of 
cases  generally  referred  to  auditors,  and  the 
length  of  the  resulting  record,  there  are  special- 
ly strong  reasons  for  requiring  the  strictest 
compliance  with  the  provisions  of  the  statute 
that  all  exceptions  shall  clearly  and  distinctly 
specify  the  errors  complained  of."  "The  ex- 
ception should  contain  all  facts  and  rulinas 
necessary  to  show  harmful  error.  It  should 
not  be  so  incomplete  as  to  force  the  court  to 
search  through  the  record  to  find  error."  Hud- 
son V.  Hudson,  46  S.  B.  874,  119  Ga.  637. 
"These  exceptions  ought  not  to  refer  the  court 
from  one  part  of  the  record  to  another  to  dis- 
cover what  was  ruled,  and  to  other  and  various 

{)art8  of  the  record  to  search  for  evidence  re- 
ating  to  that  particular  point  but  the  excep- 
tion should  be  complete  In  itself.  It  should 
state  what  was  the  ruling  complained  of,  the 
evidence  on  that  point,  and  state  of  what  and 
wherein  the  error  consisted."  Weldon  v.  Hud- 
son, 48  S.  E.  130,  120  Ga.  699;  Green  v.  Val- 
dosta  Guano  Co.,  48  S.  E.  984,  121  Ga.  184. 

2.  "The  neglect  of  a  party  excepting  to  an 
auditor's  report  on  matters  of  fact  or  on  mat- 
ters of  law  dependent  for  their  decision  upon 
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the  evidence,  to  point  oat  by  appropriate  refer- 
ence to  the  auditor's  brief  of  evidence,  or  to 
attach  as  exhibits  to  his  exceptions  those  por- 
tions of  the  evidence  relied  on  to  support  the 
exceptions,  renders  the  report  of  the  auditor  of 
little  or  no  assistance  to  the  court,  and  is  a 
Kufficient  reason,  in  an  equity  case,  for  refusing 
to  approve  the  exceptions  of  fact  and  for  over- 
ruling the  exceptions  of  law."  Butler  v.  6a.  & 
Ala.  Ky.,  47  S.  E.  320.  119  Ga.  959 ;  Ander- 
son V.  Blair,  48  S.  E.  951,  121  Ga.  120;  Per- 
kins V.  Castleberry,  50  S.  E.  107,  122  Ga.  294. 
8.  Applying  the  rules  above  announced  to  the 
exceptions  to  the  auditor's  report  in  the  present 
case,  it  being  an  equity  case,  the  trial  judge 
manifestly  did  not  err  in  refusing  to  approve 
the  exceptions  of  fact  and  in  overruling  the  ex- 
ceptions of  law. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wilkes  Ooonty ; 
H.  M.  Holden,  Judge. 

Action  by  Lula  Armstrong  and  ottiers 
against  A.  L.  Winter  and  others.  From  the 
judgment,  Armstrong  and  others  bring  error. 
Affirmed. 

F.  H.  CoUey  and  W.  A.  Slaton,  for  plain- 
tiffs in  error.  Saml.  H.  Sibley,  for  defend- 
ants in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  CANDLER,  J.,  ab- 
sent. 


(122  Ga.  764) 

CITY  COUNCIL  OF  AUGUSTA  et  aL  t. 

REYNOLDS,  Sol.  Gen. 

{Supreme  Court  of  Georgia.     May  10,   1909.) 

PUBLIO    NUISANCB— USE    OF   STREETS— INJUNC- 
TION. 

1.  A  fair  occupying  75  or  80  feet  in  width 
and  4  blocks  in  length  of  an  important  business 
street  in  a  city,  and  consisting  of  numerous 
tents,  inclosing  shows  and  exhibitions,  in  front 
of  which  are  stationed  men  blowing  horns  and 
talking  through  megaphones  to  attract  atten- 
tion, together  with  vanous  other  stands,  booths, 
structures,  Ferris  wheels,  merry-go-rounds,  and 
other  devices  for  amusement  of  the  public  and 
profit  to  the  owners,  which  fair  a  company  of 
the  state  militia  is  permitted  to  station  on  the 
street  for  a  week,  is  a  public  nuisance  of  a 
most  aggravated  nature. 

'  2.  There  is  nothing  in  the  charter  of  the  city 
of  Augusta  which  permits  the  city  authorities 
to  grant  the  use  of  its  streets  for  the  operation 
of  an  enterprise  of  the  nature  above  indicated. 

3.  A  court  of  equity  has  jurisdiction,  at  the 
instance  of  the  Solicitor  Ckneral,  to  restrain  by 
injunction  the  erection  of  a  public  nuisance. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Richmond 
County;   H.  C.  Hammond,  Judge. 

Action  by  J.  S.  Reynolds,  Solicitor  General, 
ex  rel.,  against  the  city  of  Augusta  and  oth- 
ers. Judgment  for  relator,  and  defendants 
bring  error.    Affirmed. 

An  information  was  filed  in  behalf  of  the 
state  by  the  Solicitor  General  of  the  Augusta 
circuit,  upon  the  petition  of  named  parties, 
complaining  of  the  city  council  of  Augusta 
and  John  D.  Twiggs,  Jr.,  as  captain  of  the 
Oglethorpe  Infantry,  a  company  of  the  state 
militia.  The  petition  alleged.  In  substance, 
as  follows:     For  several  years  past  it  has 


been  customary  from  time  to  time  to  hold 
street  fairs  or  carnivals  in  the  city  of  Au- 
gusta. The  city  council  has  granted  the  de- 
fendant Twiggs  permission  to  hold  one  of 
such  fairs  during  the  first  week  in  May,  1905, 
on  Broad  street,  which  is  180  feet  wide,  and 
is  the  principal  business  street  and  thorough- 
fare In  the  city.  Seventy-five  feet, of  ths 
street  in  width  and  four  blocks  in  length  will 
be  occupied  by  the  tents,  buildings,  and  struc- 
tures of  the  fair.  The  fair  will  consist  of 
tents,  inclosing  shows  and  exhibitions,  struc- 
tures, stands,  Ferris  wheels,  merry-go-roonds, 
"shoot  the  chutes,"  the  "loops,"  and  various 
and  sundry  devices  and  constructions  and  ob- 
structions, and  will  monopolize  the  portion  of 
the  street  In  which  it  Is  placed.  These  ob- 
structions will  seriously  Interfere  with  the 
use  of  the  street  by  the  public  for  traffic, 
travel,  and  business,  and  will  occasion  great 
hurt  and  annoyance  to  the  citizens  in  general 
The  carnival  will  consist  of  a  large  number 
of  separate  shows  and  exhibitions,  each  in  a 
separate  tent  or  Inclosure,  besides  numerous 
stands  or  booths  for  the  sale  of  articles  of 
merchandise.  Criers  or  "spielers"  will  be 
stationed  In  front  of  each  tent,  show,  stand, 
or  booth,  who,  by  the  use  of  horns,  mega- 
phones, bells,  drums,  and  similar  instruments, 
will  attempt  to  attract  crowds  of  people  In 
the  street  to  each  place.  Admission  will  be 
charged  by  the  proprietors  to  the  said  shows 
and  exhibitions.  It  is  alleged  that  the  city 
council  of  Augusta  has  no  authority  under 
Its  charter  to  permit  such  an  obstruction  of 
its  streets  as  will  be  made  by  the  carnival; 
that,  the  nuisance  not  being  completed,  the 
statutory  remedy  for  the  abatement  of  nui- 
sances is  not  applicable,  and  that  a  separate 
proceeding  would  have  to  be  Instituted  to 
abate  each  show  or  exhibition;  and  that  for 
these  reasons  a  court  of  equity  has  Jurisdic- 
tion to  enjoin  the  erection  of  the  obstructions 
composing  the  fair.  The  prayer  was  for  such 
an  injunction.  The  case  was  heard  on  demur- 
rer to  the  petition.  The  judge  granted  an  in- 
terlocutory injunction,  and  the  defendants 
excepted. 

C.  Henry  Cohen,  Austin  Branch,  and  Gea 
T.  Jackson,  for  plaintiffs  in  error.  B.  H.  Cal- 
laway, J.  S.  Reynolds,  Sol.  GeiL,  and  W.  K. 
Miller,  for  defendant  In  error. 

COBB,  J.  1.  Streets  are  primarily  intend- 
ed for  the  use  of  travelers,  and  a  municipal 
corporation  has  no  power,  in  the  absence  of 
express  legislative  authority,  to  allow  a  street 
to  be  used  for  any  other  purpose.  Pol.  Code 
1895,  S  745.  Any  permanent  structure  in  a 
street  which  materially  Interferes  with  travel 
thereon  Is  a  public  nuisance.  Permanent 
structures  which  do  not  interfere  with  travel^ 
and  which  are  erected  for  public  pxu'poses, 
such  as  telegraph  and  telephone  poles,  and 
the  like,  are  permissible.  But  no  permanent 
structiu'e  of  any  character  which  interferes 
in  the  slightest  degree  with  the  right  of  travel 
upon  the  street  is  ever  permissible  where  such 
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structure  Is  erected  for  purely  private  pur- 
poses. Temporary  obstructions  in  a  street 
are  permissible  under  certain  circumstances, 
even  where  the  obstruction  is  for  the  benefit 
or  convenience  of  an  individual.  A  merchant 
may  temporarily  obstruct  passage  along  a 
street,  either  in  receiving  goods  from  a  car- 
rier on  the  street,  or  delivering  goods  to  such 
carrier.  A  householder  may  temporarily  ob- 
struct a  street  in  moving  his  effects  out  of 
or  into  his  house.  It  -is  impossible  to  enu- 
merate all  the  cases  in  which  the  temporary 
obstruction  of  a  street  may  be  allowed,  but 
the  general  rule  is  that  if  the  purpose  for 
wliich  the  obstruction  is  created  Is  lawful, 
and  the  obstruction  exists  only  for  such  a 
time  as  \b  reasonably  necessary  to  accomplish 
the  purpose  which  brings  about  the  necessity 
for  the  obstruction,  such  an  obstruction  would 
not  be  a  public  nuisance.  What  would  be  a 
reasonable  time  Is  to  be  determined  accord- 
ing to  the  circumstances  of  each  case.  If 
the  obstruction  continues  for  a  timd  that  is 
not  reasonably  necessary  for  the  accomplish- 
ment of  the  purpose,  then  It  becomes  a  public 
nuisance.  What  would  be  an  unreasonable 
time  in  cases  where  goods  are  being  received 
into  or  delivered  from  a  place  of  business,  or 
where  household  effects  are  being  carried  into 
or  out  of  a  place  of  residence,  might  not  be 
an  unreasonable  time  where  the  obstruction 
is  made  necessary  on  account  of  buildings 
being  erected  upon  property  abutting  the 
street  In  all  cases  the  obstructions  to  public 
travel  should  be  removed  as  soon  as  the  rea- 
son for  the  obstruction  has  ceased.  To  con- 
tinue to  obstruct  a  public  street  with  those 
things  necessary  in  case  of  the  erection  of  a 
building  upon  abutting  property  after  the 
building  has  reached  a  stage  where  such  ob- 
structions are  no  longer  necessary  in  carrying 
on  the  work  would  render  the  person  so  con- 
tinuing the  obstruction  liable  as  the  maln- 
talner  of  a  public  nuisance.  Any  temporary 
obstruction  in  a  public  street  is  presumptively 
a  public  nuisance,  and  It  is  incumbent  upon 
the  persons  responsible  for  the  presence  of 
such  obstruction  to  show  that  it  was  placed 
in  the  street  In  furtherance  of  a  lawful  and 
legitimate  purpose,  and  has  not  been  contin- 
ued any  longer  than  was  reasonably  neces- 
sary for  the  accomplishment  of  this  purpose. 
Persons  who  have  places  of  business  or  resi- 
dences upon  lots  abutting  upon  the  street  may 
temporarily  obstruct  the  street  under  those 
circumstances,  where  it  is  necessary  to  com- 
pletely enjoy  the  rights  and  privileges  inci- 
dent to  ownership  of  property  so  situated. 
Persons  who  own  vacant  lots  abutting  upon 
a  street  may  temporarily  obstruct  the  street 
whenever  necessary  to  improve  such  prop- 
erty by  the  erection  of  buildings  thereon,  but 
no  such  necessity  can  ever  exist  when  upon 
the  property  to  be  Improved  there  is  ample 
room  for  the  dei)osit  of  all  material  to  be 
used  In  the  building  and  the  carrying  on  of 
all  work  essential  to  its  construction. 
The  question  to  be  determined  in  the  pres- 


ent case  is  whether  a  street  fair  of  the  char- 
acter described  in  the  petition  would  be  such 
an  obstruction  of  a  public  street  as  would 
make  It  a  public  nuisance.  It  would  not  be 
a  permanent  obstruction,  for  It  is  only  to  con- 
tinue one  week.  Being  a  temporary  obstruc- 
tion only,  it  is  to  be  determined  whether  it 
results  from  a  lawful  purpose.  The  obstruc- 
tion is  purely  for  private  gain.  The  fact  that 
the  promoter  of  the  enterprise  is  a  military 
company  which  is  a  part  of  the  state  militia 
does  not  make  It  one  inaugurated  for  a  pub- 
lic purpose.  It  is  to  occupy  not  more  than 
one-half  of  the  street  But  the  public  is  en- 
titled to  the  whole  of  every  street,  as  against 
any  one  who  places  obstructions  therein  for 
other  than  a  lawful  purpose.  Com.  v.  Bug- 
gies, 6  Allen,  588;  1  Wood  on  Nuisances  (3d 
Ed.)  S  250.  The  power  over  streets  given  to 
municipal  corporations  under  the  ordinary 
grants  in  municipal  charters  does  not  author- 
ize the  municipal  authorities,  even  by  express 
ordinance,  to  permit  the  erection  in  streets 
of  temporary  obstructions  for  purely  private 
gain.  The  enterprise  described  in  the  peti- 
tion is  not  in  any  sense  a  public  enterprise. 
It  is  merely  a  scheme  of  private  Individuals 
for  pecuniary  gain,  and  the  use  of  the  street, 
either  in  whole  or  in  part,  has  not  as  a  basis 
any  purpose  which  the  law  would  recognize 
as  lawful,  in  the  absence  of  express  legisla- 
tive authority  permitting  it  In  other  words, 
the  enterprise  sought  to  be  carried  on  in  the 
street  would,  if  permitted,  be  nothing  more 
or  less  than  a  public  nuisance,  and  a  public 
nuisance  of  a  most  aggravating  character. 
See  Bex  v.  Carlile,  6  C.  ft  P.  636;  State  v. 
Laverack,  84  N.  J.  Law,  204;  15  Am.  ft  Eng. 
Enc.  L.  (2d  Ed.)  499,  500;  Elliott  on  Boads 
and  Streets  (2d  Ed.)  S  648.  There  are  some 
old  English  cases  which  hold  that  a  fair  in 
a  highway  was  permissible,  but  an  examina- 
tion of  those  cases  will  show  that  the  ruling 
in  each  was  based  upon  the  existence  of  an 
Immemorial  custom.  See  Elwood  v.  Bullock, 
15  L.  J.  N.  S.  330;  King  v.  Smith,  4  Esp.  109. 
Besides,  the  old  English  fairs  were  very  dif- 
ferent enterprises  from  the  one  described  in 
the  present  petition. 

2.  It  is  therefore  to  be  determined  whether 
there  is  any  authority  in  the  charter  of  the 
city  of  Augusta  for  permitting  a  portion  of 
one  of  its  streets  to  be  used  for  the  purpose 
of  a  street  fair  of  the  character  described  in 
the  petition.  The  charter  of  Augusta  con- 
tains the  ordinary  grants  In  reference  to  the 
laying  out  and  control  of  streets.  Blome*8 
Code  of  Augusta,  pp.  808,  455.  Those  powers 
do  not  authorize  such  a  use  of  the  street,  and 
it  was  not  seriously  contended  in  the  argu- 
ment that  they  did.  It  is,  however,  strenu- 
ously insisted  that,  under  the  act  of  1898 
(Acts  1898,  p.  181)  amending  the  charter  of 
Augusta,  the  municipal  authorities  have  pow- 
er to  permit  such  a  use  of  the  streets.  Taken 
as  a  whole,  the  act  seems  to  be  limited  to 
a  delegation  6t  power  to  deal  with  the  streets 
for  railroad  and  depot  purposea    But  there 
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is  some  very  broad  language  in  the  act,  and 
for  tlie  purposes  of  this  case  It  will  be  treat- 
ed as  conferring  tbe  broader  power  to  deal 
with  the  streets  for  any  purpose.  The  act  de- 
clares: "When,  in  .the  opinion  of  the  city 
council  of  Augusta,  the  whole,  or  any  part  of 
a  street,  has  ceased  to  be  of  general  utility  or 
use  as  a  street,  the  city  council  in  its  dis- 
cretion, may  permit  platforms,  g^ang-ways, 
tracks,  or  other  structures  to  be  constructed 
upon  such  level,  and  with  such  width,  height, 
length,  and  of  such  material  as  it  may  pre- 
scribe and  approve,  and  on  such  terms  and 
conditions  as  it  may  designate;  or  the  city 
council  of  Augusta,  in  its  discretion,  may  de- 
clare the  same  vacant  and  abandoned  as  a 
street,  and  donate  the  same  to  a  use  which, 
in  their  opinion,  will  be  of  advantage  of  util- 
ity to  the  commercial  or  business  interests  of 
the  city,  on  such  terms  as  the  city  council 
may  prescribe."  It  is  claimed  that  this  con- 
fers upon  the  city  authorities  the  power  to 
vacate  a  street  and  use  the  land  for  any  pur- 
pose that  may  be  beneficial  to  the  commercial 
Interests  of  the  city.  Let  this  be  conceded. 
The  further  contention  Is  made  that  the  pow- 
er to  vacate  altogether  and  for  all  time  car- 
ries with  it  the  power  to  vacate  In  part  and 
for  a  limited  time.  But  the  exercise  of  this 
power  is  dependent  upon  the  city  council  hav- 
ing reached  the  conclusion  that  the  street  is 
no  longer  of  public  utility,  and  before  the 
power  to  vacate  can  be  exercised  it  must  ap- 
pear tliat  it  is  the  opinion  of  the  council 
that  the  street  Is  no  longer  of  public  utility. 
It  not  only  does  not  appear  that  it  is  the 
opinion  of  the  city  council  that  the  portion 
of  Broad  street  where  permission  was  grant- 
ed to  hold  the  street  fair  has  ceased  to  be  of 
public  utility,  but  It  appears  from  the  peti- 
tion that  Broad  street  is  the  principal  and 
most  important  business  street  in  the  city» 
and  the  use  of  the  street  for  the  fair  was 
limited  to  one  week.  The  present  record  does 
not  present  any  such  case  as  is  contemplated 
by  the  act  of  1898,  even  under  the  liberal  con- 
struction contended  for.  The  council  has  not 
exercised  any  authority  based  upon  an  opin- 
ion that  the  portion  of  Broad  street  in  ques- 
tion has  ceased  to  be  of  public  utility,  or  will 
not  be  of  public  utility  during  the  week  the 
fair  is  to  be  held;  but  it  has  simply  author- 
ized private  individuals,  tor  their  own  pecu- 
niary benefit,  to  use  a  large  portion  of  an 
important  business  street,  and  thereby  de- 
prive the  public,  for  several  days,  of  the  right 
to  use  that  portion  of  the  street  for  traffic  or 
travel.  There  is  absolutely  nothing  in  the 
act  of  1898,  or  in  any  other  provision  of  the 
charter  of  Augusta,  which  can  be  properly 
construed  as  authority  for  the  city  author- 
ities to  permit  such  a  use  of  one  of  its  streets. 
3.  The  Jurisdiction  of  courts  of  equity,  on 
the  information  of  the  proper  public  officer 
in  behalf  of  the  public,  to  restrain  the  erec- 
tion or  contlDuance  of  a  public  nuisance.  Is 
well  settled.    Major  and  Ck>uncil  of  Ck>lum- 


bus  V.  Jaques,  30  6a.  506;  Lofton  v.  Collins, 
117  Ga.  434,  43  S.  B.  708,  61  L.  R.  A.  150. 

Judgment  afllrmed.    All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent. 


(122  Qa.  HI) 
HUTSON   v.   PRUDENTIAL   INa   CO.   OF 

AMERICA. 

(Supreme  Court  of  Georgia.     May  12,  1905.) 

AGENT  —  AUTHOBITT— INSUBANCB— COHDinont 
OF^  POJLICT— WAIVER. 

1.  A  general  agent  may  bind  his  principal 
with  respect  to  all  matters  within  the  apparent 
scope  01  his  employment.  But  the  principal 
may  qualify  the  authority  of  a  general  agent, 
and  will  not  be  bound  by  the  acts  of  his  agent 
beyond  tbe  scope  of  his  authority,  where  the 
person  dealing  with  the  agent  had  notice  of 
such  limitations. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  40. 
Cent  Dig.  Principal  and  Agent,  U  534-552, 
556-568.] 

2.  A  stipulation  In  a  policy  of  insurance  that 
"no  condition,  provision  or  privilege  of  this  pol- 
icy can  be  waived  or  modified  in  any  case,  ex- 
cept by  endorsement  hereon,  signed  by  the  presi- 
dent, one  of  the  vice  presidents,  the  secretary, 
the  assistant  secretary  or  the  actuary,"  and  **no 
agent  has  power  in  behalf  of  the  company  to 
make  or  modify  this  or  any  other  contract  of 
insurance,  to  extend  the  time  for  paying  a  pre- 
mium, to  waive  any  forfeiture  or  to  bind  the 
company  by  making  any  promise  or  making  or 
receiving  any  representation  or  information?'  is 
notice  to  the  policy  holder  and  his  beneficiary 
that  a  general  agent  is  without  authority  to 
waive   any    provision,   condition,   or    forfeiture 

Srescribed  in  the  policy.     No  person  save  the 
esignated  oflScers  of  the  company  would  have 
such  authority. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  E.  W.  Hutson  against  the  Pru- 
dential Insurance  Company  of  America. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Mrs.  Effa  Wickliffe,  in  her  petition  against 
the  Prudential  Insurance  Company  of  Amer^ 
ica,  alleged  that  on  May  1,  1902,  the  defend- 
ant company,  in  consideration  of  a  quarterly 
annual  payment  to  it  by  Moses  M.  Hatson, 
her  husband,  of  the  sum  of  $26.79,  issued  to 
him  its  policy  of  Insurance  upon  his  life,  she 
being  therein  named  as  the  beneficiary; 
that  her  husband  died  November  6,  1902, 
having  during  his  life  complied  with  all  of 
the  conditions  of  the  contract  of  insurance, 
a  copy  of  which  was  attached  to  the  petition; 
and  that,  before  the  time  in  which  to  file 
proofs  of  death  had  expired,  the  defendant 
company  flatly  denied  its  liability  on  the 
policy.  The  amount  of  the  policy  was  $3,000^ 
and  this  amount  was  alleged  to  be  due  peti- 
tioner. The  following  stipulations  were  made 
a  part  of  the  contract  of  insurance  declared 
on: 

"Grace  in  Payment  of  Premimns.  In  the 
payment  of  any  premium  under  this  policy 
except  the  first,  a  grace  of  one  month  wiV  bo 
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allowed,  during  wMcli  time  the  policy  will 
remain  in  force." 

"Reviyal  of  Policy.  If  this  policy  be  lapsed 
for  nonpayment  of  premium,  it  will  be  re- 
Tived  any  time  within  two  years  after  the 
due  date  of  such  premium,  as  specified  on  the 
first  page  hereof,  upon  written  application 
and  payment  of  arrears  of  premiums  with 
interest  at  the  rate  of  five  per  cent,  per  an- 
num, provided  evidence  of  the  insurability 
of  the  insured  satisfactory  to  the  company 
be  furnished.  Application  for  revival  after 
two  years  from  such  date  will  receive  equi- 
table consideration." 

''Provisions.  This  policy  Is  based  upon  the 
payment  of  premiums  annually  in  advance, 
but  if  premiums  be  made  payable  in  quar- 
terly or  semiannual  installments,  any  future 
installments  of  the  premium  for  the  current 
policy  year  remaining  unpaid  at  the  maturity 
of  the  policy  shall  be  considered  an  indebted- 
ness to  the  company  on  account  of  this  pol- 
icy. Premiums  are  payable  at  the  home  of- 
fice of  the  company,  but  may  be  paid  to  an 
authorized  agent  of  the  company  on  or  be- 
fore the  dates  when  due,  in  exchange  for 
official  receipts  signed  by  the  President  or 
Secretary  and  coimtersigned  by  a  general 
agent  of  the  company.  If  any  premium  be 
not  paid  when  due,  this  policy  shall  be  void 
and  all  premiums  forfeited  to  the  company, 
except  as  herein  provided." 

"Modifications,  etc.  No  condition,  provision 
or  privilege  of  this  policy  can  be  waived  or 
modified  in  any  case  except  by  an  endorse- 
ment hereon  signed  by  the  President,  one  of 
the  Vice  Presidents,  the  Secretary,  the  As- 
sistant Secretary  or  the  Actuary.  No  agent 
has  power  in  behalf  of  the  company  to  make 
or  modify  this  or  any  other  contract  of  in- 
surahce,  to  extend  the  time  for  paying  a 
premium,  to  waive  any  forfeiture,  or  to  bind 
the  company  by  making  any  promise,  or  mak- 
ing or  receiving  any  representation  or  infor- 
mation." 

The  policy  provided  for  the  payment  of  a 
quarterly  premium  of  $26.79,  due  on  or  be- 
fore the  1st  day  of  February,  May,  August, 
and  November  in  every  year  during  the  con- 
tinuance of  the  policy,  payable  at  the  home 
office  of  the  company,  in  Newark,  N.  J.,  or  as 
provided  in  the  stipulation  above  quoted  as 
to  payment  to  an  agent  in  exchange  for  the 
company's  receipt 

The  defendant  company  filed  an  answer  in 
whlc^  it  admitted  the  issuance  of  the  policy 
and  the  payment  of  the  first  quarterly  pre- 
mium, but  set  up  the  defense  that  the  policy 
had  lapsed  and  become  void  because  of  the 
failure  of  the  insured  to  pay  subsequent  pre- 
miums in  the  manner  prescribed  in  the  pol- 
icy. On'  the  trial  it  appeared  that  the  pre- 
mium falling  due  on  August  1,  1902,  was  not 
paid  on  that  date,  but  on  September  11th  the 
plaintiff  paid  to  a  Mr.  Adams,  who  held  him- 
self out  as  a  general  agent  of  the  company, 
the  amount  of  this  premium,  taking  from  him 
the  following  receipt: 


''Sept  11,  1902.  Received  of  M.  M.  Hutson 
twenty-six  and  seventy-nlne/ioo  in  payment 
of  one-half  premium  due  to  policy  #350128 
August  1st  which  I  will  forward  to  Co.  and 
get  the  Company  receipt  [Signed]  C.  M. 
Adams,  Gen.  Agt" 

On  October  25,  1902,  the  plaintiff  procured 
from  the  Southern  Express  Company  a  mon- 
ey order  for  $26.79,  payable  to  the  defendant 
insurance  company,  and  forwarded  same  to 
its  home  office,  at  Newark,  N.  J.,  to  be  ap- 
plied to  the  payment  of  the  quarterly  premi- 
um due  November  1,  1902.  The  company  on 
November  1st,  in  a  letter  addressed  to  the 
plaintiff,  acknowledged  receipt  of  this  re- 
mittance, but  declined  to  accept  payment  of 
the  premium  because  the  premium  due  Au- 
gust 1st  had  not  been  paid;  the  writer  of 
the  letter  saying: 

"Before  we  can  accept  the  premium,  this 
policy  must  be  revived.  Kindly  have  Mr. 
Hutson  sign  enclosed  revival  application  on 
the  line  marked  with  blue  pencil  cross,  have 
his  signature  witnessed  and  the  form  dated, 
and  then  let  him  take  the  paper  to  Dr.  W.| 
R.  Winchester,  who  will  complete  the  Med- 
ical Examiner's  certificate  of  health  at  our 
expense.  The  doctor  will  return  the  applica- 
tion to  us.  There  is  an  interest  charge  on 
this  overdue  premium  of  $.22.  Will  you 
please  see  that  this  amount  is  sent  to  us  in 
stamps  in  the  enclosed  envelope.  Upon  its 
receipt  and  the  revival  application  from  the 
doctor,  the  case  will  receive  our  prompt  at- 
tention." 

It  appeared  that  Adams  had  retained  the 
money  paid  to  him  by  the  plaintiff  on  Sep- 
tember 11th,  and  had  not  remitted  It  to  the 
home  office,  or  advised  the  company  of  the 
payment.  His  explanation  was  that  he  had 
received  the  money,  calling  the  plaintiff's 
attention  to  the  provision  in  the  policy  that 
the  forfeiture  could  not  be  waived  unless 
there  was  a  revival  application,  accompanied 
by  a  certificate  that  her  husband  was  in 
good  health,  which  she  thereupon  promised,  to 
furnish  before  the  money  was  to  be  for- 
warded to  the  home  office,  but  she  failed  to 
comply  with  this  undertaking,  and  for  this 
reason  he  had  never  remitted  the  money  to 
the  company.  The  amount  paid  to  Adams 
was,  after  the  death  of  the  Insured  on  No- 
vember 6th,  returned  by  check  to  the  plain- 
tiff, and  on  November  15th  the  company  re- 
turned to  her  the  money  which  she  had  re- 
mitted to  pay  the  November  premium.  Ob- 
jection was  made  to  the  explanation  of 
Adams  as  to  the  terms  upon  which  he  re- 
ceived the  second  quarterly  premium,  on  the 
ground  that  he  had  executed  to  the  plaintiff 
his  receipt,  and  that  no  parol  evidence  should 
be  received  to  Impeach,  vary,  or  contradict 
It  in  any  way.  The  court  overruled  this  ob- 
jection. There  was  evidence  tending  to 
show  that  Adams  held  himself  out  as  a  gen- 
eral agent  of  the  defendant  by  signs  over 
his  office  and  by  his  printed  stationery.  Up- 
on the  conclusion  of  the  plaintiff's  evidence 
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she  was  nonsuited,  and  the  exceptloos  are 
to  the  g^ant  of  a  nonsuit,  and  to  the  allow- 
ance of  the  testimony  of  Adams  as  to  the 
circumstances  under  which  he  received  the 
money  with  which  to  pay  the  second  quarter- 
ly premium. 

Claude  Estes,  for  plaintiff  in  error.  Hall 
&  Wimberly,  for  defendant  In  error. 

EVANS,  J.  (after  stating  the  facts).  There 
was  evidence  tending  to  establish  that  Adams 
was  the  general  agent  of  the  company.  As- 
suming that  the  evidence  was  sufficient  to 
establish  that  he  was,  did  he  have  authority 
to  waive  any  of  the  forfeitures  stipulated 
in  the  policy?  It  Is  elemental  that  a  general 
agent  may  bind  his  principal  with  respect 
to  all  matters  within  the  apparent  scope  of 
his  authority.  Underlying  the  doctrine  of 
the  liability  of  a  principal  for  the  acts  of  his 
agent,  whether  general  or  special,  is  this 
fundamental  principle:  The  agent  can  only 
bind  his  principal  within  the  scope  of  his 
agency.  Private  instructions  or  limitations 
not  known  to  persons  dealing  with  an  agent 
who  assumes  to  act  within  the  apparent 
scope  of  his  authority  cannot  affect  them. 
In  special  agencies  for  a  particular  purpose, 
persons  dealing  with  the  agent  must  examine 
his  authority.  Civ.  Code  1895,  f  3023.  A 
general  agency  does  not  necessarily  import 
an  unqualified  authority  to  act  for  and  in 
behalf  of  his  principal  in  every  instance. 
The  agent's  authority  may  be  limited,  and, 
if  the  party  dealing  with  him  has  notice  that 
his  powers  have  been  restricted,  his  principal 
will  not  be  bound  if  he  exceeds  his  authority. 

The  defendant  company  in  its  contract 
of  insurance  expressly  limited  the  powers  of 
all  of  its  agents  with  respect  to  certain  mat- 
ters. It  was  expressly  covenanted  that  no 
condition,  provision,  or  privilege  of  the  poli- 
cy could  be  waived  or  modified  in  any  case 
except  by  indorsement  on  the  policy  signed 
by  its  president  or  other  designated  offi- 
cials. The  Insured  was  put  upon  notice  that 
the  premiums  were  to  be  paid  at  the  com- 
pany's home  office,  or  to  an  agent  who  held 
the  company's  receipt  signed  by  one  of  its 
governing  officers;  and  the  insured  bound 
himself  to  pay  these  premiums  on  certain 
specified  dates,  or  within  the  period  of  grace 
provided  for  in  the  policy.  When  the  Au- 
gust premium  fell  due,  it  was  not  paid,  nor 
was  it  paid  or  tendered  within  the  30  days' 
grace  thereafter.  On  September  11th  the 
policy  had,  under  its  terms,  become  lapsed, 
and  the  insured  and  his  beneficiary  were 
bound  to  know  this  fact.  Provision  was 
made  in  the  policy  for  its  being  revived 
within  a  period  of  two  years,  provided  past 
due  premiums  were  paid,  together  with  in- 
terest thereon,  and  provided,  further,  that 
the  insured  furnished  to  the  company  satis- 
factory evidence  of  his  Insurability.  After 
the  policy  had  become  lapsed,  neither  the  in- 
sured,  nor   any   one   acting   in   his   behalf, 


made  to  the  defendant  company  an  appHcii- 
tion  for  a  revival  of  the  Insurance,  or  fur 
nished  the  defendant  with  any  proof  of  the 
insurability  of  the  insured.  Plaintiff  main- 
tains that  the  acceptance  of  the  August 
premium  by  the  general  agent  without  re- 
quiring an  application  for  revival,  or  proof 
that  the  insured  was  in  good  health,  amount- 
ed to  a  waiver  of  the  stipulations  In  the 
policy  touching  the  manner  in  which  it 
might  be  revived.  This  contention  Is  not 
sound,  for  the  reason  tliat  there  was  an  ex- 
press provision  In  the  policy  that  no  waiver 
of  any  forfeiture  could  be  made,  save  by 
certain  designated  officials  of  the  company, 
and  that  no  agent  had  any  power  to  waive 
any  stipulations  upon  which  the  contract  of 
Insurance  was  based.  It  has  been  held  that, 
where  a  policy  of  insurance  contains  an  ex- 
press stipulation  that  no  agent  has  power  to 
waive  any  condition  of  the  policyi  the  in- 
sured, by  an  acceptance  of  the  policy,  as- 
sents to  this  stipulation,  and  cannot  rely 
upon  any  agreement  made  with  an  agent 
with  regard  to  a  waiver  of  any  of  the  con- 
ditions of  the  policy.  Thornton  v.  Ins.  Co., 
116  6a.  121.  42  S.  E.  287,  94  Am.  St  Rep. 
99.  A  stipulation  in  a  policy  of  life  insur- 
ance that  the  premium  shall  be  paid  annu- 
ally before  a  specified  date  at  the  home  office 
of  the  company,  or  to  an  agent  producing 
a  receipt  of  the  company  signed  by  its  presi- 
dent or  secretary,  and  that  if  not  so  paid 
the  policy  shall  become  void,  and  that  none 
of  the  terms  of  the  policy  can  be  changed 
or  waived  except  by  written  a^eement 
signed  by  Its  president  or  secretary,  Is  bind- 
ing both  upon  the  insured  and  the  benefi- 
ciary named  in  the  policy,  and  a  failure  to 
pay  the  premium  as  stipulated  releases  the 
company  from  all  liability.  Reese  v.  Life 
Ass'n,  111  Ga.  482,  36  S.  E.  637.  Where  the 
policy  expressly  limits  the  power  of  the 
company's  agents,  there  can  be  no  waiver 
except  in  accordance  with  its  provisions. 
Lippman  v.  Ins.  Co.,  108  Ga.  391,  33  S.  E. 
897,  75  Am.  St  Rep.  62.  The  insured,  by 
accepting  the  contract  of  Insurance  evi- 
denced by  the  policy,  assented  to  all  of  its 
terms,  and  the  plaintiff  cannot  hold  the 
company  liable  without  showing  compliance 
with  all  of  its  stipulations  and  conditions. 
The  payment  of  the  premium  at  the  time 
and  in  the  manner  stated  was  a  condition 
precedent  to  the  continuance  of  the  life  of 
the  policy,  and,  when  the  Insured  failed  to 
comply  with  this  condition  precedent,  the 
contract  of  insurance  became  inoperative, 
and  could  not  be  revived,  save  in  the  man- 
ner pointed  out  In  the  policy.  Manifestly 
this  was  not  done.  Therefore  the  conipiuiy 
was  not  liable,  and  there  was  no  error  In 
awarding  a  nonsuit 

We  have  not  dealt  with  the  question  as 
to  the  admissibility  of  the  testimony  of 
Adams,  the  general  agent  with  regard  to 
the  circumstances  under  which  he  received 
the  money  for  the  August  premium,  for  the 


Ga.) 


ETHEREDGE  v.  CENTRAL  OF  GEORGIA  RY.  CO. 


1003 


reason  that,  had  this  testimony  been  exclud- 
ed, the  result  would  inevitably  have  been 
the  same. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  OANDLEB,  J.,  absent 


(122  Oa.  853) 

BTHBREDGB  v.  CENTRAL  OF  QBOROIA 

RY.  CO.  et  al. 

(Supreme  Court  of  Georgia.    May  12,  1905.) 

NBOLIGXnCB^DANaEROUS     PREMISES  —  INJX7BT 
TO    LICENSES— BVIDENOE. 

1.  Consent  of  an  owner  of  land  for  the  public 
to  use  as  a  passageway  a  path  across  his  land 
may  be  inferred  from  the  fact  that  the  path  has 
been  for  some  time  in  the  past  continuously  used 
by  the  public  for  this  purpose  without  objec- 
tion from  the  owner,  and  from  such  implied 
consent  a  duty  arises  to  protect  persons  using 
the  path  against  hidden  dangers  which  may  be 
incurred  by  such  use. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent  Dig.  Negligence,  Sf  42-47.] 

2.  But  the  owner  is  under  no  duty  to  persons 
using  the  path  to  keep  his  entire  premises  in 
safe  condition  for  pedestrians;  and  if  a  person 
using  the  path  leaves  it,  and  wanders  some  dis- 
tance from  the  path,  and  falls  into  a  ditch  part- 
ly concealed  from  view,  the  owner  fiFould  not 
be  liable.  In  such  a  case  it  is  immaterial  that 
the  person  injured  was  a  child  of  tender  years. 

[E2d.  Note. — For  cases  In  point,  see  yoL  87, 
Cent  Dig.  Negligence,  U  42-47.] 

8.  Where  suit  is  brought  by  a  person  injured 
in  the  manner  indicated  in  the  note  immediately 
preceding,  it  must  appear,  in  order  to  author- 
ize a  recovery,  not  only  that  the  path  was  used 
by  him  with  the  express  or  implied  consent  of 
the  owner,  but  that  he  fell  into  the  ditch  from 
the  path,  or  near  thereto. 

[EM.  Note. — For  cases  in  point,  see  voL  87, 
Cent  Dig.  Negligence,  fiS  42-47.] 

4.  Applying  these  rules  to  the  facts  of  the 
present  case,  the  evidence  authorized  a  finding 
that  the  plaintiff  was  using  the  path  with  the 
implied  consent  of  the  owner  of  the  premises 
through  which  it  ran,  but  there  was  no  evidence 
to  show  that  the  plaintiff  was  using  the  path  at 
the  time  the  injuries  were  received.  The  ver- 
dict in  favor  of  the  defendants  was  therefore 
the  only  lawful  verdict  that  could  have  been 
rendered  in  the  case,  and  the  court  did  not  err 
in  refusing  to  grant  a  new  triaL 

(Syllabus  by  the  Court) 


Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  Earle  £}theredge,  by  his  next 
friend,  against  the  Central  of  Georgia  Rail- 
way Company  and  another.  Judgment  for 
defendants,  and  plaintiff  brings  error. .  Af- 
firmed. 

Earle  Btheredge,  a  boy  between  five  and 
six  years  of  age,  was  injured  by  falling  into 
a  ditch  containing  hot  water.    The  ditch  was 
located  on  the  premises  of  the  Oentral  of 
Georgia  Railway  Company,  and  the  water 
was  turned  Into  the  ditch  by  the  Central  j 
City  Iceworks,  with  the  consent  of  the  rail-  | 
way  company.    The  boy,  by  his  next  friend,  ! 
sued  both  companies  for  damages.    The  evi-  ' 
dence  for  the  plaintiff  showed  that  the  boy 
and  bis  grandfather  started  down  a  path  on 
the  premises  of  the  railway  company,  for 


the  purpose  of  going  to  the  ofi3ce  of  the  boy's 
father,  in  a  building  of  the  Georgia  Southern 
Railroad  Company,  on  the  other  side  of  the 
ditch.  The  path  led  up  to  and  extended 
from  the  ditch.  The  path  was  well  beaten, 
and  much  used  by  the  public.  It  was  used 
by  the  employes  of  the  Georgia  Southecn 
Railroad  Company,  but  the  o£Bce  of  the  boy*s 
father  was  more  easily  accessible  by  an- 
other route.  The  earth  about  the  ditch 
where  the  boy  fell  in  was  piled  up,  and  was 
wet  and  slippery.  The  ditch  was  thereby 
somewhat  obscured.  Just  before  the  boy 
fell  into  the  ditch  his  grandfather  had  given 
him  permission  to  "roll,"  and  the  grandfa- 
ther had  sat  down  under  a  haw  bush  near 
by  to  wait  a  few  minutes.  The  evidence 
does  not  disclose  whether,  when  the  boy  fell, 
he  was  in  the  path,  or,  if  not  bow  near 
thereto  he  was.  The  grandfather  had  never 
used  this  path  before,  and  the  ditch  was 
dug  across  the  path  a  short  time  before  the 
accident  occurred.  There  was  no  warning 
or  signal  placed  In  the  path,  or  near  It  to 
indicate  that  an  open  ditch  was  there.  The 
evidence  for  the  defendant  contradicted 
many  of  the  material  facts  shown  by  the 
plaintiff's  evidence.  The  jury  found  for  the 
defendants.  The  plaintiff  filed  a  motion  for 
a  new  trial,  complaining  of  numerous  char- 
ges of  the  court,  to  the  effect  that  the 
boy's  right  to  recover  depended  upon  wheth- 
er, under  all  the  circumstances  of  the  case, 
he  was  using  the  path  with  the  permission, 
either  express  or  implied,  of  the  defendants 
or  either  of  them.  The  motion  also  assigns 
error  upon  the  refusal  to  give  a  request  to 
charge  specifically  that  the  jury  were  au- 
thorized to  consider  the  place  where  the  ac- 
cident occurred,  and  how  long  the  premises 
had  been  used  by  the  public.  The  motion 
was  overruled,  and  the  plaintiff  excepted. 

J.  H.  Hall  and  Warren  Roberts,  for  plain- 
tiff in  error.  Hall  &  WImberly,  J.  B.  Hall, 
and  Malcolm  D.  Jones,  for  defendants  In 
error. 

COBB,  J.  If  the  boy  was  a  bare  tres- 
passer, and  upon  the  railway  company's 
premises  without  any  express  or  implied  per- 
mission or  Invitation,  the  defendants  owed 
him  no  more  duty  than  they  would  have 
owed  under  the  same  circumstances  to  an 
adult  N.  C.  &  St  L.  Ry.  Co.  v.  Priest  117 
Ga.  767,  45  S.  B.  35;  O'Connor  v.  Brucker, 
117  Ga.  451  (4),  43  S.  E.  731.  But  if  the  boy 
was  upon  the  premises  of  the  railway  com- 
pany by  its  consent  either  expressly  given, 
or  to  be  inferred  from  the  circumstances 
proved,  the  defendants  owed  him  a  duty  to 
protect  him  against  hidden  dangers  which 
he  Incurred  by  reason  of  his  presence,  and 
possibly  owed  him  a  greater  duty  than  they 
would  huve  owed  to  a  person  who  could 
have  protected  himself  from  dangers  Inci- 
dent to  his  presence  on  the  company's  prem- 
ises. In  other  words,  if  a  boy  five  or  six 
years  of  age  was  permitted  to  use  the  path. 
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the  company  might  be  required  to  anticipate 
that,  by  reason  of  his  youth  and  inexperi- 
ence, he  would  be  more  likely  to  fall  into 
the  ditch  from  the  path  than  would  an  adult. 
Ashworth  r.  Ry.  Ck>.,  116  Ga.  635,  43  &  E. 
36^  59  L.  R.  A.  592.  "Whet  the  owner  or 
occupier  Of  land,  by  invitation,  express  or 
implied,  Induces  or  leads  others  to  come 
upon  his  premises  for  any  lawful  purpose, 
he  is  liable  in  damages  to  such  persons  for 
injuries  occasioned  by  the  unsafe  condition 
of  the  land  or  its  approaches,  and  under 
such  an  express  or  implied  invitation  he 
must  exercise  ordinary  care  and  prudence  to 
render  the  premises  reasonably  safe  for  the 
visit"  Atlanta  Cotton  Seed  Oil  Mills  r. 
Ck>ffey,  80  Ga.  145,  4  8.  B.  759,  12  Am.  St 
Rep.  244.  If,  therefore,  the  boy  was  using 
the  path  with  the  implied  consent  of  the 
railway  company,  and  if  he  fell  into  the 
ditch  from  the  path,  he  would  have  a  right 
to  recover.  Burton  v.  Railroad  Ck>.,  98  Ga. 
783,  25  S.  E.  736.  It  was  incumbent  upon 
the  plaintiff  to  show  not  only  that  the  path 
was  of  such  a  character  as  to  amount  to  an 
invitation  or  permission  on  the  part  of  the 
railway  company  to  use  it  as  a  passageway 
over  the  land,  but  also  to  show  that  the  in- 
Jury  resulted  from  the  use  of  the  path,  and 
while  the  plaintiff  was  in  the  act  of  availing 
himself  of  this  permission.  If  he  had  gone 
out  of  the  path,  and  the  use  of  the  path  was 
not  the  proximate  cause  of  the  injury,  there 
can  be  no  recovery.  Savannah  Ry.  Go.  v. 
Beavers,  113  Ga.  398,  39  S.  E.  82,  54  L.  R. 
A.  314;  Ivester  v.  Olty.  of  Atlanta.  115  Ga. 
853,  42  S.  E.  220.  There  was  sufficient  evi- 
dence to  authorize  the  Jury  to  find  that  the 
path  had  been  so  long  used  by  the  public 
as  a  passageway  over  the  land  that  the 
owner  must  have  known  that  it  was  so 
used,  and  have  impliedly  consented  to  its 
use.  Consequently  one  using  the  path  would 
not  be  a  trespasser.  But  there  was  nothing 
in  the  evidence  to  authorize  a  finding  that 
there  was  any  express  or  implied  invitation 
to  the  plaintiff  to  use  any  other  part  of  the 
premises  than  the  path.  Hence  when  the 
plaintiff  got  out  of  the  path  he  was  a  tres- 
passer, and  the  defendants  owed  him  no 
duty,  except  not  to  injure  him  wantonly  or 
willfully.  It  may  be  that  the  defendants 
would  be  bound  to  anticipate  that  a  young 
child  might  stray  a  few  feet  from  the  path, 
but  the  plaintiff  can  take  nothing  from  this, 
because  the  evidence  fails  to  disclose  how 
near  the  path  he  was  when  he  fell  into  the 
ditch.  There  was  no  allurement  to  attract 
a  child  from  the  path.  The  hot  water  could 
not  be  said  to  be  an  allurement;  and,  be- 
sides, this  court  has  expressly  declined  to 
extend  the  doctrine  of  the  turntable  cases  to 
meet  such  a  case.  See  the  Beavers  Case, 
supra.  The  case  is  in  principle  controlled 
by  the  case  Just  cited.  The  plaintiff  being, 
so  far  as  the  evidence  discloses,  a  trespasser 
at  the  time  he  fell  into  the  ditch,  neither  of 
the  defendants  was  liable.    The  evidence  de- 


manded the  verdict  in  their  favor,  and,  if 
there  was  any  error  In  charging  or  in  fail- 
ing to  give  the  request  to  charge,  it  was  im- 
material. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  GANDLESt,  J.,  absent 


(122  Ga.  71iS; 
MURPHET  V.  BUSH  et  al. 
(Supreme  Court  of  Georgia.    May  13,  1905.) 

WITNESS  —  OOMPBTENOT  —  AUDITOB'B  BEPOBT— 
EXCEPTIONS  —  PABTNEBSUIF^-IUSAFPBOPBIA- 
TION  OF  ASSETS  —  AOCOUNTIN43 — DI8SOI.DTION 
*~EXPEN  8ES 

1.  Under  Civ.  Code  1885,  |  6209,  whUe  an 
agent  of  an  interested  party  may  be  incompe- 
tent to  testify  as  to  certain  matters,  he  is  not 
rendered  incom];>etent  to  testify  at  all  merely  be- 
cause the  case  is  being  defended  by  the  legal 
representatives  of  a  deceased  party ;  and,  when 
assignments  of  error  are  sought  to  be  made  upon 
rulings  of  an  auditor  as  to  the  admissibility  of 
testimony  by  such  a  witness,  the  evidence  admit- 
ted or  rejected  must  be  set  forth  in  the  excep- 
tions filed  to  the  auditor's  report. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  U  577-679.J 

2.  Where  one  partner,  without  the  knowled^ 
of   his  copartner,   misappropriates  partnership 

Soods  and  applies  them  to  the  payment  of  an  in- 
ividual  debt,  the  latter  is  unaer  no  duty,  rela- 
tively to  the  person  whose  debt  is  thus  dischar- 
ged under  an  agreement  between  him  and  the 
other  partner,  to  exercise  diligence  in  keeping 
informed  as  to  partnership  transactions,  nor  is 
he  estopped  from  asserting  his  rights  in  the 

E remises  simply  because  he  has  failed  to  avail 
imself  of  his  opportunities  to  Imow  that  hii 
partner  was  misapplying  the  partnership  assets. 
8.  When  an  auditor  appointed  to  take  an  ac- 
counting between  partners  omits  to  include  in 
his  calculations  an  item  which  the  ondispnted 
evidence  shows  should  be  entered  to  the  credit  of 
one  of  the  partners,  and  he  takes  proper  excep- 
tion to  this  omission  on  the  part  or  the  auditor, 
the  exception  should  be  sustained  by  the  coort 
as  matter  of  course. 

4.  Where,  after  a  partnership  is  dissolved  un- 
der an  agreement  whereby  one  of  the  partners 
takes  all  of  its  assets  and  obligates  himself  to 
apply  the  same  to  the  discharge  of  the  indebted- 
ness of  the  firm,  he  disputes  his  liability  upon  a 
valid  demand  against  the  firm  created  by  his 
partner,  and  enters  into  litigation  which  ter- 
minates adversely  to  him,  he  is  not  entitled  to 
credit  for  any  of  the  expenses  of  the  litigation 
so  brought  about,  or  for  additional  interest  on 
the  debt  accruing  pending  the  litigation. 

5.  In  an  accounting  between  partners,  cash 
credits  in  favor  of  one  appearing  on  books  kept 
by  or  under  the  supervision  of  the  other  are  to 
be  allowed  the  former,  when  the  books  are  in- 
troduced in  evidence  and  there  is  no  dispute  as 
to  the  entries  appearing  thereon. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Monroe  Ootm- 
ty;    B.  J.  Reagan,  Judge. 

Action  by  J.  T.  Mnrphey,  for  the  use  of 
Ambrose  Murphey,  against  W.  H.  Bush  and 
others.  From  the  decree  plaintiff  brings  er- 
ror, and  defendants  assign  cross-^ror.  Judg- 
ment affirmed. 

J.  F.  Redding  and'  W.  W.  Lambdin,  for 
plaintiff  in  error.  R.  L.  Bemer,  for  defend- 
ants in  error. 

BTANS,  J.  The  firm  of  W.  R.  Murphey 
&  Co.  was  composed  of  W.  R.  Murphey,  J. 
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T.  Murphey,  and  others.  This  firm  was 
largely  Indebted  to  Ambrose  Murphey,  and 
in  1885  the  members  of  the  firm  sold  out-  its 
business  to  him  in  part  payment  of  Its  in- 
debtedness to  him.  A  partnership  agree- 
ment was  entered  Into  on  August  31,  1885, 
between  J.  T.  Murphey  and  Ambrose  Mur- 
phey, by  the  terms  of  which  the  latter  was 
to  furnish  the  capital,  to  consist  of  the  de- 
pleted stock  of  goods  of  W.  R.  Murphey  & 
Co.,  valued  at  $4,730,  and  other  goods  to 
supplement  the  stock,  not  to  exceed  |2,50O 
in  value.  The  stock  of  merchandise  as  thus 
supplemented  was  to  be  the  separate  prop- 
erty of  Ambrose  Murphey.  The  storehouse 
was  also  to  be  furnished  by  him.  J.  T.  Mur- 
phey was  to  personally  superintend  the  busi- 
ness, keep  the  books,  buy  all  goods,  and  hire 
and  pay  such  assistants  as  might  be  neces- 
sary to  carry  on  the  business.  No  firm  debts 
were  to  be  contracted  beyond  the  supple- 
mental purchase  of  $2,500  of  goods,  except 
by  the  express  agreement  of  both  partners; 
nor  were  any  goods  to  be  sold  on  credit,  ez- 
-cept  upon  the  express  understanding  of  both 
parties.  The  incidental  expenses  of  the  busi- 
ness, such  as  coal,  lights,  stationery,  etc., 
were  to  be  paid  out  of  the  business.  Neither 
partner  was  to  draw  out  of  the  business, 
whether  in  goods  or  money,  more  than  $100 
per  month,  unless  by  consent  of  the  other 
partner.  The  profits  of  the  business  were 
to  be  equally  divided  between  the  partners, 
and  were  to  be  ascertained  as  follows:  *'Stock 
shall  first  be  taken,  including  money,  notes 
and  accounts;  then  enough  goods  shall  be 
set  aside  for  Ambrose  Murphey  equal  in 
value  at  cost  to  amount  to  capital  stock  put 
into  business  by  him,  and  if  not  enough 
goods  to  replace  the  capital  stock,  then  more 
shall  be  replaced  with  solvent  notes  and  ac- 
counts, and  if  not  enough  notes  and  ac- 
-counts,  then  by  any  other  property  of  busi- 
ness; then  the  balance,  whether  in  goods, 
notes  and  accounts  or  money,  or  other  prop- 
•erty,  to  be  divided  equally  between  parties." 
Beginning  in  September,  1885,  and  extending 
-over  a  period  until  February  7,  1887,  W.  H. 
H.  Bush  bought  goods  from  the  firm  of  J. 
T.  Murphey  &  Co.  to  the  amount  of  $1,198.33. 
'The  various  purchases  were  charged  on  the 
books  of  the  firm  to  Bush.  The  firm  of  J. 
T.  Murphey  &  Co.  was  dissolved  by  mutual 
agreement  of  the  partners  on  February  9, 
1887,  and  by  the  terms  of  the  dissolution 
Ambrose  Murphey  was  to  take  the  stock  of 
merchandise  and  notes  and  accounts,  settle 
all  claims  against  the  firm,  and  if  any  bal- 
ance remained  it  was  to  be  equally  divided 
between  J.  T.  and  Ambrose  Murphey,  after 
-deducting  the  amount  of  the  capital  invested 
by  the  latter.  On  February  6,  1888,  J.  T. 
Murphey  &  Co.,  for  the  use  of  Ambrose  Mur- 
phey, brought  suit  In  the  superior  court  of 
Monroe  couijty  against  W.  H.  H.  Bush  for 
the  principal  sum  of  $1,198.33,  alleged  to  be 
due  for  goods  purchased  of  J.  T.  Murphey 
A  Co.,  and  set  out  in  an  attached  bill  of 


particulars.  The  defendant  filed  a  plea  of 
the  general  issue,  and  subsequently  amend- 
ed his  plea  by  averring,  in  substance,  among 
other  things,  that  the  plaintiff  was  not  en- 
titled to  recover  because  of  an  agreement 
with  J.  T.  Murphey,  made  at  the  time'  the 
goods  were  purchased,  that  the  defendant 
was  to  purchase  the  goods,  and  the  amount 
of  the  purchases  was  to  be  in  settlement  of 
a  debt  which  the  firm  of  W.  R.  Murphey  & 
Co.  was  due  him,  which  debt  was  in  excess 
of  the  value  of  the  articles  purchased;  and 
that,  in  a  fair  accounting  between  Ambrose 
and  J.  T.  Murphey,  Ambrose  Murphey  had 
received  from  the  assets  of  the  firm  of  J. 
T.  Murphey  &  Co.  sufficient  funds  to  dis- 
charge all  the  firm  debts  and  leave  a  balance 
due  J.  T.  Murphey  sufficient  to  pay  the  ac- 
count sued  on;  wherefore  defendant  prayed 
an  accounting  between  J.  T.  and  Ambrose 
Murphey,  and  if,  from  such  accounting,  it 
appeared  that  Ambrose  Murphey  was  in- 
debted to  J.  T.  Murphey,  that  the  amount 
of  the  indebtedness  be  applied  to  the  pay- 
ment of  the  account  sued  on.  The  case  was 
referred  to  an  auditor,  but,  before  a  hearing 
before  him  was  had.  Bush  died,  and  his  ad- 
ministrators were  made  parties  defendant  in 
his  stead.  The  auditor  reported  that  the 
plaintiff  was  entitled  to  recover  $594.59  prin- 
cipal, besides  Interest.  Both  the  plaintiff 
and  the  defendants  filed  exceptions  of  law 
and  of  fact  to  the  auditor's  report  While 
the  judge  of  the  superior  court  had  these  ex- 
ceptions under  consideration,  Ambrose  Mur- 
phey died,  and  the  suit  afterwards  proceed- 
ed in  the  name  of  J.  T.  Murphey,  as  surviv- 
ing partner,  for  the  use  of  the  administrators 
of  the  estate  of  Ambrose  Murphey.  The 
court  overruled  the  exceptions  of  law,  dis- 
approved the  exceptions  of  fact,  and  made 
the  report  of  the  auditor  the  judgment  of  the 
court.  Plaintiff  and  the  defendants  sued  out 
bills  of  exceptions,  complaining  of  the  judg- 
ment. The  questions  presented  by  the  two 
bills  of  exceptions  are  so  intimately  related 
that  they  may  with  propriety  be  consid- 
ered together. 

1.  It  appeared  on  the  hearing  before  the 
auditor  that,  when  the  firm  of  J.  T.  Murphey 
ft  Co.  was  dissolved,  Ambrose  Murphey  was 
sick,  and  his  son,  T.  El  Murphey,  repre- 
sented him  as  agent  in  taking  charge  of  the 
assets  of  the  firm  of  J.  T.  Murphey  &  Co. 
and  perfecting  the  agreement  of  dissolution 
between  the  partners.  When  T.  B.  Murphey 
was  offered  as  a  witness  in  behalf  of  the 
plaintiff,  counsel  for  the  defendants  insisted 
that  he  was  an  inconxpetent  witness,  having 
acted  as  agent  for  Ambrose  Murphey,  for 
whose  use  the  action  was  brought,  and  Bush, 
the  original  defendant,  having  died,  and 
then  being  represented  by  his  administrators. 
The  auditor  held  that  these  facts  did  not 
preclude  the  witness  from  testifying  in  the 
case,  and  exception  to  this  ruling  was  taken. 
Under  the  evidence  act  of  1^9  (Civ.  Code 
1895,  S  5269),  the  witness  was  competent  to 
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testis  tLB  to  any  matters  releyant  to  the 
case,  saye  only  as  to  any  transactions  or 
communications  he  may  have  had,  while  act- 
ing as  agent,  with  the  deceased,  Bnsh.  Ac- 
cordingly, this  general  objection  to  the  com- 
petency of  the  witness  was  not  well  taken. 
If,  during  his  examination,  he  was  called  on 
to  testify  as  to  any  matter  to  which  his  par- 
tial disqualification  as  a  witness  applied, 
proper  objection  should  have  been  raised; . 
and,  if  the  auditor  overruled  the  objection,  an 
exception  to  the  ruling,  setting  forth  the 
testimony  admitted  over  objection,  should 
have  been  filed.  Rusk  v.  Hill,  117  Ga.  723 
(5),  730,  46  S.  E.  42,  and  cases  cited;  Tren- 
tham  y.  Bluthenthal,  118  Ga.  530  (2),  46  S.  EL 
421.  There  is  no  attempt  in  the  present  case 
to  point  out  any  testimony  of  this  witness 
which  was  open  to  objection.  This  being 
80,  it  is  not  the  province  of  this  court  to 
search  the  record  with  a  view  to  discover- 
ing whether  the  examination  of  the  wit- 
ness was  confined  to  matters  as  to  which  he 
was  competent  to  testify.  Hudson  v.  Hud- 
son, 119  Ga.  638,  46  S.  B.  874;  Butler  v. 
Railway,  119  Ga.  959,  47  S.  E.  320. 

Another  exception  of  law  filed  to  the  au- 
ditor's report  was  that  he  "erred  In  not 
passing  upon  the  objection  of  the  defend- 
ants to  the  testimony  of  Ambrose  Murphey, 
which  was  that  he  was  an  Incompetent  wit- 
ness, for  the  reason  that  Bush,  the  opposite  i 
party,  was  dead."  What  has  Just  been  said 
in  regard  to  the  competency  of  T.  B.  Murphey 
as  a  witness,  and  the  ruling  of  the  auditor 
in  regard  thereto,  disposes  also  of  this  excep- 
tion. 

The  plaintiff  excepted  to  the  ruling  of  the 
auditor  that  T.  B.  Murphey  "was  incom- 
petent, on  account  of  the  death  of  W.  H.  H. 
Bush,  to  testify  to  anything  except  what 
would  be  contradictory  to  the  evidence  of 
Bush  delivered  at  a  former  trial  of  the  case, 
a  brief  of  which  was  Introduced  in  evidence 
before  the  auditor.**  How  this  ruling  operat- 
ed to  the  prejudice  of  the  plaintiff  does  not 
appear,  as  the  exception  taken  to  the  audi- 
tor's report  does  not  disclose  what  testimony 
the  plaintiff  sought  to  elicit  from  the  witness 
in  addition  to  that  which  the  auditor  admit- 
ted. This  being  so,  neither  the  trial  court 
nor  this  court  could  undertake  to  say  that  the 
ruling  of  the  auditor  was  attended  with  any 
injury  to  the  plaintiff.  Allen  y.  Eessler,  120 
Ga.  819,  47  S.  E.  900. 

2.  The  evidence  shows  that  J.  T.  Murphey 
had  exclusive  management  of  the  affairs  of 
the  firm  of  J.  T.  Murphey  &  Go.  At  the 
time  he  privately  agreed  to  pay  Bush  the 
debt  of  the  firm  of  W.  R.  Murphey  &  Co. 
by  allowing  Bush  to  take  goods  to  that 
amount  out  of  the  store  of  J.  T.  Murphey  & 
Co.,  the  other  partner,  Ambrose  Murphey, 
was  not  Informed  of  this  arrangement.  The 
stock  of  merchandise  belonged  to  Ambrose 
Murphey,  and,  without  his  consent,  J.  T. 
MiuT)hey  was  wholly  without  right  or  au- 
thority to  enter  into  any  such  arrangement 


with  Bush.  This  fact  Bush  was  bound  to 
know,  for  one  partner  cannot  use  pErtnet- 
ship  assets  with  which  to  pay  his  individual 
debts.  The  defendants,  however,  undertook 
to  show  that  Ambrose  Murphey  subsequently 
learned  of  the  agreement  between  his  partner 
and  Bush,  and  impliedly  ratified  the  same  by 
sitting  quietly  by  and  raising  no  objection  to 
the  carrying  out  of  the  same.  But  this  con- 
tention was  not  satisfactorily  established, 
and  the  auditor  was  fully  Justified  in  finding 
that  Ambrose  Murphey  did  not  know  of  the 
agreement  made  with  Bush  until  a  month 
or  more  after  the  partnership  was  dissolved. 
Upon  the  hearing  in  the  superior  court,  the 
defendants  presented  to  the  Judge  some  new- 
ly discovered  evidence  in  this  connection, 
and  asked  that  the  same  might  be  considered 
by  him  In  passing  upon  their  exceptions  to 
the  auditor's  finding  of  fact.  This  newly  dis- 
covered evidence  consisted  of  an  affidavit 
of  one  Allen  Fambrough  to  the  effect  that 
W.  R.  Murphey  &  Co.  was  indebted  to  him 
at  the  time  that  firm  ceased  to  do  business; 
that  J.  T.  Murphey  agreed  to  pay  the  debt 
by  allowing  him  to  get  goods  to  the  amount 
thereof  at  the  store  of  J.  T.  Murphey  &  Co.. 
and  he  accordingly  traded  at  the  store  under 
this  understanding,  which  fact  became 
known  to  Ambrose  Murphey,  who  spoke  to 
deponent  about  the  arrangement,  and  told 
him  to  go  ahead  and  buy  goods  thereunder; 
and  that  during  the  conversation  Ambrose 
Murphey  remarked  that  he  knew  deponent 
and  others  were^buying  goods  the  same  way, 
and  that  "somebody  would  catch  hell  about 
it  yet" — evidently  meaning  that  he  intended 
to  hold  his  partner,  J.  T.  Murphey,  strictly 
accountable  for  the  goods  thus  disposed  of 
without  right  or  authority.  This  conversa- 
tion took  place,  deponent  stated,  during  the 
summer  preceding  the  dissolution  of  the  firm 
of  J.  T.  Murphey  &  Co.  in  February,  1887. 
Apparently,  this  evidence  might,  by  the  ex- 
ercise of  proper  diligence  on  the  part  of  the 
defendants,  have  been  procured  before  the 
case  was  heard  by  the  auditor,  as  J.  T.  Mtr^ 
phey  was  aligned  on  their  side  of  the  con- 
troversy, appeared  as  a  witness  in  their  be- 
half, and,  of  course,  knew  of  the  arrange- 
ment made  with  Allen  Fambrough.  But 
however  this  may  be,  we  think  the  judge 
properly  declined  to  regard  this  evidence  as 
of  sufilclent  weight  to  demand  or  Influence 
a  finding  other  than  that  reached  by  the  au- 
ditor, which  seems  to  be  in  accord  with 
the  real  truth  of  the  matter.  While  Ambrose 
Murphey  may  have  known  that  Fambrough 
and  others  were  getting  goods  at  the  store 
under  an  arrangement  with  J.  T.  Murphey 
which  he  was  unauthorized  to  make  with 
them,  and  may  have  concluded  not  to  pro- 
test against  this  practice  so  far  as  they  were 
concerned,  It  does  not  follow  that  Ambrose 
Murphey  knew  that  Bush  was  getting  goods 
in  the  same  way,  and  Impliedly  assented 
that  so  large  a  debt  as  $1,198  should  be  dis- 
charged in  this  manner,  that  amount  being 
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oat  of  all  proportion  to  the  sum  per  month 
which  J.  T.  Murphey  was,  under  the  articles 
of  partnership,  authorized  to  withdraw  from 
the  business.  It  Is  to  be  noted  that  the  wit- 
ness was  not  in  a  position  to  swear  that 
Ambrose  Murphey  knew  anything  about  the 
arrangement  made  with  Bush,  or  had  any 
reference  to  him  when  he  said  he  knew  Fam- 
brough  "and  others"  were  getting  goods  at 
the  store  in  payment  of  debts  due  to  them  by 
the  firm  of  W.  R.  Murphey  &  Co.,  with  the 
payment  of  which  Ambrose  Murphey  had 
no  concern.  Who  were  the  other  persons 
referred  to  Is  purely  a  matter  of  conjecture; 
Ambrose  Murphey  Is  now  dead,  and  cannot 
meet  this  pure  conjecture  by  explanatory 
testimony;  and  to  allow  It  to  outweigh  his 
posltlye  sworn  statement  that  he  did  not  in 
point  of  fact  know  that  Bush  was  being 
sold  goods,  under  the  agreement  set  up  by 
him,  until  after  the  dissolution  of  the  part- 
nership, would  be  arbitrary  and  wholly  un- 
warranted. 

Counsel  for  the  defendants  Insist  that  even 
though  Ambrose  Murphey  may  not  have  ac- 
tually known  of  the  arrangement  with  J.  T. 
Murphey  under  which  Bush  bought  the  goods, 
yet  the  books  of  the  firm  disclosed  the  trans- 
actions, and  Ambrose.  Murphey  might  have 
known,  was  bound  to  take  cognizance  of  the 
facts,  and  could  not,  after  negligently  failing 
to  inform  himself  as  to  how  the  business 
was  being  conducted,  be  heard  to  assert 
that  his  partner  acted  beyond  the  scope  of 
his  authority.  In  support  of  this  position,  the 
case  of  Sparks  v.  Flannery  &  Co.,  104  Ga. 
323,  90  S.  B.  823,  Is  dted  and  relied  on.  In 
that  case  one  of  the  members  of  a  partner- 
ship sought  to  escape  liability  on  a  contract 
made  In  behalf  of  the  firm  by  his  copartner, 
after  the  partnership  had  received  the  fruits 
of  the  contract,  upon  the  technical  ground 
that  the  contract  was  not  one  within  the 
scope  of  the  partnership  business;  that  his 
partner,  therefore,  was  without  authority 
to  bind  the  firm  thereby,  and  he  could  not 
be  held  personally  liable,  because  he  did  not 
authorize  the  making  of  the  contract,  nor 
have  any  knowledge  concerning  It  until  after 
suit  was  brought.  The  transactions  had  un- 
der the  contract  covered  a  period  of  nearly 
two  years,  and  were  duly  entered  upon  the 
books  of  the  firm;  and  It  was  held  that  as 
the  partner  who  sought  to  repudiate  the  con- 
tract had  full  opportunity  to  know  tne  facts, 
but  neglected  to  Inform  himself  as  to  the 
manner  In  which  the  business  was  being  con- 
ducted, and  remained  quiescent  for  so  long 
a  period  and  until  the  transactions  came  to 
a  dose,  he  was  estopped  from  urging  the 
technical  defense  set  up  by  hlm^  as  the  law 
would  Impute  knowledge  to  him  of  what 
he  should  have  known.  The  present  case  is, 
upon  its  facts,  quite  different  The  plalntlfP 
does  not  seek  to  repudiate  a  contract,  made 
In  behalf  of  the  partnership,  upon  the  tech- 
nical ground  that  such  a  contract  was  not 
within  the  scope  of  the  partnership  business; 


but  the  plalntiflT  does  repudiate  a  private  con- 
tract made  with  Bush  by  one  partner,  for  his 
individual  benefit,  whei^by  partnership  as- 
sets were  misappropriated  and  a  fraud  per- 
petrated upon  the  other  partner.  The  doc- 
trine of  equitable  estoppel  has  no  applica- 
tion. Unless,  as  matter  of  fact,  Ambrose 
Murphey  assented,  expressly  or  Impliedly,  to 
the  sale  of  the  goods  to  Bush  on  the  terms 
agreed  on  between  him  and  J.  T.  Murphey, 
Bush  was  a  wrongdoer,  and  became  liable 
as  such.  Neither  Bush  nor  his  legal  repre- 
sentatives can  be  heard  to  say  that  Ambrose 
Murphey  was  bound  to  use  due  diligence  in 
discovering  the  fraud  that  was  being  perpe- 
trated upon  'him,  and,  if  he  neglected  to 
use  the  means  at  hand  of  discovering  it,  he 
is  estopped  from  complaining  thereof,  since  It 
has  been  fully  consummated.  He  was  not 
bound,  as  against  Bush,  to  watch  his  partner 
and  see  that  he  conducted  the  business  as 
he  should  have  done.  Sargent  v.  Hender- 
son, 79  Ga.  268,  5  8.  B.  122.  The  goods  were. 
In  the  first  Instance,  charged  upon  the  books 
of  the  firm  against  Bush.  By  an  undated  en- 
try, which  was  presumably  made  by  J.  T. 
Murphey  Just  before  the  dissolution  of  the 
firm  took  place,  the  account  of  Bush  was 
charged  against  him;  but  the  evidence  shows 
that  this  fact  was  not  discovered  by  Am- 
brose Murphey  or  his  agents  until  some 
weeks  after  the  dissolution,  and  after  the 
books  were  turned  over  to  him.  He  lost  no 
time  in  then  repudiating  the  agreement  be- 
tween his  partner  and  Bxish,  and  commen- 
ced suit  to  recover  the  value  of  the  goods 
sold  thereunder.  Only  upon  the  idea  that 
Ambrose  Murphey  became  aware  of  this 
agreement  shortly  after  it  was  made,  and  Im- 
pliedly gave  his  assent  thereto,  were  the  de- 
fendants entitied  to  a  finding  in  their  favor 
upon  the  issue  whether  or  not  he  had  ratified 
the  unauthorized  acts  of  his  partner,  and 
upon  this  issue  the  finding  of  the  auditor  was 
rightiy  upheld  by  the  court  below. 

3.  As  has  been  stated,  the  defendants  re- 
lied on  the  additional  defense  that  Ambrose 
Murphey  had  taken  possession  of  all  the  as- 
sets of  the  firm  upon  Its  dissolution,  and 
upon  an  accounting  with  his  partner  he 
would  be  found  to  be  indebted  to  the  latter 
in  an  amount  suflSclent  to  pay,  In  whole  or 
in  part,  the  debt  of  |1, 198.33.  The  books  of 
the  firm  were  introduced  In  evidence,  and 
there  appeared  on  the  same  an  item  of  in- 
debtedness to  W.  R.  Murphey  &  Co.  of 
$525.66,  which  had  not  been  marked  paid. 
While  testifying  as  a  witness,  J.  T.  Mur 
phey  was  asked  to  explain  this  Item,  and  he 
did  so  by  saying  it  represented  money  which 
went  into  the  business  of  J.  T.  Murphey  & 
Co.  and  was  used  by  that  firm,  and  that  the 
firm  had  not,  as  such,  settied  the  indebted- 
ness, though  he  had,  after  the  dissolution, 
accounted  to  W.  R.  Murphey  &  Co.  for  that 
amount  out  of  his  individual  funds,  and  was 
entitled  to  credit  therefor.  Wlien  asked  why 
the  payment  had  not  been  entered  on  the 
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books,  he  replied  that  the  books  had  been 
turned  over  to  his  partner,  and  he  did  not 
feel  at  liberty  to  make  any  entry  thereon 
unless  his  partner  was  present,  and  he  did 
not  consider  his  partner  had  anything  to  do 
with  the  matter.  So  far  as  appears,  Am- 
brose Murphey  did  not  dispute  the  liability 
of  the  firm  for  this  Indebtedness,  and  the 
testimony  of  J.  T.  Murphey  was  the  only 
evidence  Introduced  in  regard  to  the  same. 
It  does  appear  that  before  the  dissolution  he 
prepared  a  statement  intended  to  show  the 
liabilities  of  the  partnership,  and  that  the 
indebtedness  to  W.  R.  Murphey  &  Go.  was 
not  included  among  the  liabilities  shown  by 
this  statement;  but  the  dissolution  was  not 
made  upon  the  faith  of  this  statement  being 
correct  and  including  all  liabilities,  the  agree- 
ment being  that  Ambrose  Murphey  should 
take  charge  of  all  the  assets,  discharge  all 
Just  indebtedness  of  the  firm,  and  then  ac- 
count to  J.  T.  Murphey  for  such  Interest  as 
he  had  in  the  partnership  funds.  The  audi- 
tor did  not,  as  we  think  he  should  have  done, 
give  credit  to  J.  T.  Murphey  for  the  amount 
thus  expended  by  him;  nor  does  the  auditor 
in  his  report  refer  to  this  item  of  $525.66, 
or  explain  why  it  was  eliminated  from  his 
calculations.  One  of  the  exceptions  filed  to 
his  report  makes  complaint  that  he  ignored 
this  item,  notwithstanding  there  was  no 
conflict  in  the  evidence  as  to  its  being  a  just 
indebtedness  of  the  firm  which  had  been  dis- 
charged by  J.  T.  Murphey.  The  exception 
was  well  taken,  and  should  have  been  sus- 
tained by  the  court. 

4.  Another  exception  to  the  auditor's  re- 
port was  that  in  taking  into  account  an  in- 
debtedness known  as  the  "Farley  fi.  fa.," 
which  had  been  discharged  by  Ambrose  Mur- 
phey, the  auditor  gave  him  credit  for  only 
the  principal  of  the  debt.  The  auditor  in 
his  report  states  that  he  did  so  advisedly, 
being  of  the  opinon  that  it  would  be  unfair 
to  allow  interest  to  date  of  settlement  of  the 
fl.  fa.,  when  Ambrose  Murphey  had  In  his 
hands  assets  of  the  firm  with  which  to  dis- 
charge this  indebtedness.  It  appears  that 
the  debt  grew  out  of  a  cotton  transaction; 
that  Ambrose  Murphey  denied  personal  lia- 
bility or  liability  on  the  part  of  the  firm, 
and  accordingly  litigated  the  matter.  The 
controversy  was  decided  adversely  to  him, 
so  it  would  seem  evident  he  was  not  justi- 
fied in  delaying  settlement  of  the  debt  and 
incurring  the  costs  of  suit  and  additional 
liability  for  accruing  interest  and  attorney's 
fees. 

5.  There  were  a  number  of  other  excep- 
tions to  the  auditor's  report,  but,  save  as  to 
one  of  them,  counsel  on  the  argument  before 
this  court  did  not  insist  on  their  assignments 
of  error  touching  the  ruling  of  the  judge  In 
passing  thereon.  Ck>mplalnt  Is  made  that,  in 
determining  bow  the  personal  account  of 
Ambrose  Murphey  with  the  firm  stood  at  the 
date  of  the  dissolution,  the  auditor  failed  to 
tie.ke    into    account     various    cash    items, 


amounting  In  the  aggregate  to  $666.33,  with 
which  Ambrose  Murphey  had  been  credited 
on  the  books  of  the  firm.  The  books,  which 
had  been  kept  by  or  under  the  supervision 
of  J.  T.  Murphey,  were  in  evidence  and 
showed  these  credits,  and  there  was  no  tes- 
timony  going  to  show  that  Ambrose  Mur- 
phey was  not  entitled  to  such  credits,  nor 
was  the  correctness  of  the  entries  thereof  on 
the  books  questioned.  Accordingly,  we  hold 
that  the  court  should  have  sustained  the  ex- 
ception taken  to  the  failure  of  the  auditor 
to  take  into  consideration  the  credit  side  of 
Ambrose  Murphey's  personal  account  with 
his  firm,  and  the  case  is  remanded  to  the 
trial  court  in  order  that  proper  steps  may 
be  taken  to  correct  this  omission,  as  well  as 
the  failure  of  the  auditor  to  credit  J.  T. 
Murphey  with  the  Item  of  $525.66  above 
mentioned. 

Judgment  in  each  case*afllrmed,  with  di- 
rections. All  the  Justices  concur,  except 
CANDLER,  J.,  absent  and  LUMPKIN.  J., 
not  participating. 


(122  aa.  700) 

RALEIGH  &  O.  R.  GO.  et  aL  T.  PULLMAN 

CO. 

• 

(Supreme  Qourt  of  Georgia.    May  10,  1905J 

COBPOBATIONB   —    CONTBACT8— EXECUTION— ^P- 

FICEBS—AUTHOBITT— EVIDENCE— AP- 

PEAIi— LIMIT  ATIOM  S. 

1.  The  assignment  of  error  on  the  refusal  of 
the  judge  to  suspend  his  charge  to  the  jury  and 
allow  the  defendants  to  file  an  amendment  to 
their  answer  is  without  merit. 

2.  The  demurrer  for  want  of  jurisdiction  was 
not  well  taken. 

3.  An  action  against  a  railroad  company  for 
the  breach  of  a  written  contract  to  repair  a 
sleeping  car  used  on  its  line  of  railway  is  not 
barred  if  brought  within  six  years  from  the  date 
of  the  breach. 

4.  By  conferring  upon  one  of  Its  officers  the 
title  "General  Manager,"  a  railroad  corporation 
holds  him  out  to  the  world  as  possessing  the 
implied  power  to  make  in  its  behalf  a  contract 
of  the  nature  indicated  in  the  last  preceding 
note. 

5.  An  answer  by  a  defendant  corporation, 
that  for  want  of  information  it  can  neither 
admit  nor  deny  an  allegation  that  a  named  per- 
son is  its  "general  manager,"  is  evasive,  and 
will  be  treated  as  an  admission  of  the  averment. 

6.  This  is  60  though  the  answer  be  to  an  al- 
legation in  an  amendment  which  the  defendant 
was  not  required  to  answer. 

7.  A  letter  written  in  behalf  of  a  corporation 
and  signed  by  a  person  admitted  by  it  to  be  its 
general  manager,  and  which  undertakes  to  bind 
the  corporation  by  a  contract  which  such  officer 
had  implied  power  to  make,  is  admissible  in 
evidence,  in  a  suit  against  the  corporation  for 
a  breach  of  the  contract,  over  an  objection  that 
it  is  not  shown  that  the  person  writing  the 
letter  had  authority  so  to  do. 

8.  Quaere :  Whether  a  letter  received  by  due 
course  of  mail,  written  on  paper  containing  the 
letter  head  of  a  corporation,  signed  by  a  person 
described  as  "general  manager,"  and  purporting 
on  its  face  to  be  in  reply  to  a  letter  to  the  cor- 
poration, is  admissible  in  evidence,  in  a  suit 
against  the  corporation  for  a  breach  of  the  con- 
tract set  forth  In  the  letter,  without  other  proof 
that  the  person  signing  was  general  manager  of 
the  corporation,  or  that  the  letter  was  in  fact 
written  by  him. 


Ga.) 


RALEIGH  A  Q.  R.  CO.  y.  PULLMAN  CO. 


1009 


9.  A  contract  signed  by  a  person  who  adds 
after  his  signature  the  words  "General  Man- 
ager" is  not  the  indiyidnal  nndertaking  of  tho 
person  siting,  if  the  contract  shows  on  its 
face  that  it  was  made  in  behalf  of  another,  or 
U,  in  a  suit  for  its  breach,  this  fact  appeals 
by  extrinsic  evidence. 

10.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  overraling  the  motion  for 
a  new  triaL 

(Syllabns  by  the  Conrt) 

Brror  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  Pullman  Company  against 
the  Raleigh  &  Gaston  Railroad  Company  and 
others.  There  was  Judgment  for  plalntifl; 
and  defendants  bring  error.    Affirmed. 

The  Pullman  Company  began  suit  by  at- 
tachment, in  the  city  court  of  Atlanta, 
against  the  Raleigh  &  Gaston  Railroad  Com- 
pany and  the  Seaboard  &  Roanoke  Railroad 
Company,  as  lessees  of  the  Georgia,  Car- 
olina &  Northern  Railway  Company^  both  of 
the  defendants  being  alleged  to  be  foreign 
corporations.  The  allegations  of  the  decla- 
ration in  attachment  were,  in  substance,  as 
follows:  On  May  20,  1902,  the  defendants 
executed  a  contract  as  follows:  "The  Pull- 
man Company  to  keep  the  cars  furnished  us 
under  this  agreement  in  good  order  and  re- 
pair, except  repairs  and  renewals  hereinaft- 
er provided  for,  and  such  as  are  made  nec- 
essary by  accid^it  or  casualty,  it  being  un- 
derstood that  the  railroad  company  shall  re- 
pair all  damages  to  said  cars  of  every  kind 
occasioned  by  accident  or  casualty  during 
the  continuance  of  this  agreement"  Under 
this  contract  it  was  the  duty  of  the  defend- 
ants to  repair  all  damages  of  every  kind 
occasioned,  by  accident  or  casualty  to  cars 
furnished  the  defendants  by  the  plaintiff  dur- 
ing the  continuance  of  the  agreement  The 
contract  was  of  force  on  July  14,  1806,  on 
or  before  which  date  the  plaintiff  furnished 
the  defendants  the  sleeping  car  Bmison, 
which  was  on  said  date  operated  by  the  de- 
fendants in  Fulton  county.  This  car  was 
seriously  damaged  by  a  collision  of  a  train 
of  the  defendants,  to  which  it  was  attached, 
with  a  gravel  train  of  the  Western  &  At- 
lantic Railroad  Company,  the  extent  and 
cost  of  the  repairs  necessary  to  be  made  on 
the  car  by  reason  of  the  collision  being  set 
forth.  Immediately  after  the  damage  to  the 
car  the  plaintiff  called  on  the  defendants  to 
repair  the  damage,  but  they  failed  and  re- 
fused to  do  so,  although  the  repairs  could 
and  should  have  been  made  by  September  14, 
1896.  Damages  are  claimed  in  the  sum  of 
$6368.47,  with  interest  from  September  14, 
1896. 

On  November  7,  1899,  the  plaintiff  fur- 
nished the  defendants  the  sleeping  car 
Charmion,  under  the  contract  above  men- 
tioned. This  car  was  damaged  In  Pulton 
county,  while  in  possession  of  the  defend- 
ants, by  striking  a  wagon.  The  amount  of 
this  damage  was  $11.85,  and  the  defendants 
failed  and  refused  to  make  the  necessary  re- 
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pairs,  although  they  should  have  been  made 
by  December  7th.  The  plaintiff  asks  to  re- 
cover this  sum,  with  interest  from  Decem- 
ber 7,  1899.  The  petition  was  filed  and  serv- 
ice acknowledged  on  September  21,  1901,  and 
the  attachment  was  issued  on  July  10,  1901. 
On  July  11,  1901,  the  defendants,  by  their 
attom^s,  entered  into  a  written  agreement, 
under  which  the  necessity  of  levying  the  at- 
tachment was  dispensed  with. 

The  defendants  demurred  to  the  declara- 
tion, on  the  grounds  that  it  appears  upon 
the  face  of  the  petition  that  the  first  claim 
of  damage  is  barred  by  the  statute  of  limi- 
tations; that  the  allied  contract  is  not 
sufiBLdently  set  forth;  that  it  does  not  ap- 
pear of  what  the  damages,  or  the  expense  of 
repairs,  or  the  work  done,  consisted;  that  it 
appears  from  the  petition  that  the  court  has 
no  jurisdiction  of  the  other  items. 

In  response  to  the  special  demurrer,  the 
defendants  amended,  and  set  forth  the  fol- 
lowing letters  as  constituting  the  contract 
relied  on: 

"Philadelphia,  Pa.,  May  10th,  1892.  Sub- 
ject: Agreement  for  Operation  of  Pullman 
Oars.  Mr.  0>  V.  Smith,  Traffic  Manager, 
Seaboard  Air  Line,  Norfolk,  Va.— Dear  Sir: 
Referring  to  the  matter  of  the  temporary 
agreement  for  the  operation  of  the  Ports- 
mouth and  Atlanta  Line,  I  would  ask  if  it 
will  be  satisfactory  for  you  to  operate  this 
line,  or  any  other  lines  you  may  desire  start- 
ed, under  the  following  agreement:  1st  The 
Pullman  Company  to  keep  the  cars  furnish- 
ed under  this  agreement  in  good  order  and 
repair,  except  repairs  and  renewals  herein- 
after provided  for,  and  such  as  are  made 
necessary  by  accident  and  casualty;  it  be- 
ing understood  that  the  Railroad  Company 
shall  repair  all  damages  to  said  cars,  of  ev 
ery  kind,  occasioned  by  accident  or  casualty, 
during  the  continuance  of  this  agreement." 

There  were  other  provisions  in  the  letter 
relating  to  the  compensation  the  Seaboard 
Air  Line  was  to  pay,  and  to  other  matters 
not  necessary  to  be  referred  to  here.  The 
letter  was  signed,  "James  Martin,  Sup't." 

The  other  letter  set  out  in  the  petition  was 
as  follows: 

"Raleigh,  N.  a.  May  20th,  1892.  James 
Martin,  Esq.,  Superintendent  Pullman  Palace 
Gar  Company,  Glrard  Building,  Philadelphia, 
Pa. — Dear  Sir:  Your  favor  of  the  10th,  to 
Mr.  O.  y.  Smith,  Traffic  Manager,  on  the 
subject  of  agreement  for  the  operation  of 
Pullman  cars,  has  been  forwarded  to  me. 
The  agreement  as  therein  stated  meets  with 
my  approval.  Yours  truly,  Jno.  C.  Winder, 
General  Manager." 

An  itemized  statement  of  the  damage  and 
the  repairs  was  also  set  forth.  The  amend- 
ment alleged  that  James  Martin  was  superin- 
tendent of  the  plaintiff,  and  that  "John  C. 
Winder  was  general  manager  of  defendant.** 

The  defendants  then  renewed  their  demur- 
rer relating  to  the  jurisdiction  and  the  stat- 
ute of  limitations,  and  added  grounds  of  de- 
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murrer,  settliig  up  that  no  cause  of  actioa 
was  set  forth  and  that  the  petition  does  not 
show  what  authority,  if  any,  James  Martin 
on  tiie  part  of  the  plaintiff,  and  John  G. 
Winder  <m  the  part  of  the  defendants,  had  to 
enter  into  the  alleged  contract 

The  defendants  answered,  admitting  that 
they  were  lessees  of  the  Georgia,  Carolina 
&  Northern  Railway  Company,  and  the  alle- 
gations in  reference  to  the  agreement  enter- 
ed into  by  their  attorneys  to  avoid  a  levy  of 
the  attachment,  and  denying  all  t|ie  other  ma- 
terial allegations  in  the  original  petition.  In 
answer  to  the  amendment  to  the  declaratloo, 
it  was  averred  that  neither  James  Martin  nor 
John  C  Winder  had  authority  to  enter  into 
the  contract  sued  on.  In  reference  to  that 
paragraph  in  the  amendment  which  alleged 
that  John  C.  Winder  was  general  manager 
of  the  defendants,  it  was  alleged  that  "for 
want  of  sufficient  Information  it  can  neither 
admit  nor  deny  the  averments"  in  that  para- 
graph. 

The  court  overruled  the  demurrers,  and  the 
defendants  excepted  pendente  lite.  The  case 
went  to  trial,  and  a  verdict  was  rendered 
in  favor  of  the  plaintiff  for  a  stated  amount 
After  requiring  the  plaintifl  to  write  off  a 
certain  sum  from  the  verdict  the  court  over- 
ruled the  defendants'  motion  for  a  new  trial. 
They  excepted. 

Brown  &  Randolph,  for  plaintiffs  in  error. 
Dorsey,  Brewster  &  Howell,  for  defendant 
in  error. 

FISH,  P.  J.  1.  The  motion  for  a  new  trial 
alleges  that,  just  before  the  Judge  concluded 
his  charge  to  the  Jury,  counsel  for  the  de- 
fendants stated  that  they  desired  to  amend 
their  answer,  in  a  specified  particular,  to 
conform  to  some  evidence  which  had  been 
introduced  in  the  case.  There  was  no  tender 
of  an  amendment  but  only  the  statement 
above  referred  to.  It  is  alleged  that  '*the 
court  refused  to  consider  the  statement  as 
the  tender  of  an  amendment"  and  proceed- 
ed with  the  charge.  This  is  not  cause  for 
reversal.  Where  an  amendment  is  offered 
and  disallowed,  it  must  be  brought  up  in 
the  bill  of  exceptions,  so  that  this  court  may 
determine  whether,  if  the  ruling  was  er- 
roneous, injury  resulted  to  the  complaining 
party.  Here  no  amendment  was  offered, 
and  none  was  brought  to  this  court  either 
in  the  record  or  the  bill  of  exceptions.  It  Is 
therefore  impossible  for  this  court  to  say 
whether  the  defendants  were  hurt  by  the 
Judge's  ruling.  In  addition  to  this,  it  was 
within  the  discretion  of  the  court  to  suspend  ' 
the  charge  and  allow  counsel  time  to  pre- 
pare their  amendment  Purthermore,  the 
ruling  complained  of  cannot  be  properly  ex- 
cepted to  in  a  motion  for  a  new  trial.  Low- 
ery  v.  Idleson,  117  Qa.  778,  45  S.  E.  51.  Be- 
sides, counsel  might  have  prepared  the 
amendment  and  tendered  It  even  after  the 
Jury  had  retired,  if  they  had  not  then  agreed 


a   verdict     See,   in  this   connection. 
Beach  v.  Lattner,  101  Ga.  357,  28  S.  B.  110 

0). 
2.  That  ground  of  the  demurrer  relating 

to  the  Jurisdiction  of  the  claim  set  fcnrtfa  in 
the  second  count  ot  the  petition  did  not  set 
forth  any  reason  why  the  court  was  without 
Jurisdiction.  Nor  la  any  reason  set  out  in 
the  brief  of  counsel  for  the  plaintiffs  In  er- 
ror. Indeed,  it  is  doubtful  if  this  point  is 
insisted  on  in  the  brief.  We  are  unable, 
however,  to  see  any  merit  in  it  The  dam- 
age was  alleged  to  have  occurred  in  Fulton 
county.  The  claim  was  founded  on  an  al- 
leged breach  of  contract,  and  was  clearly 
within  the  Jurisdiction  of  the  dty  court 

8.  The  claim  set  forth  in  the  first  count 
of  the  petition  was  not  barred.  Whether 
the  date  of  the  agreement  dispensing  with 
a  levy  of  the  attachment,  or  of  the  filing 
and  service  of  the  petition,  or  of  the  Issu- 
ance of  the  attachment  be  talcen  as  the  end- 
ing of  the  period,  the  action  was  brought 
within  six  years  from  the  time  the  alleged 
damage  occurred.    Civ.  Code  1895,  f  3767. 

4.  The  main  and  controlling  question  in 
the  case  is  whether  a  contract  between  the 
plaintiff  and  the  defendants  was  shown. 
This  question  is  raised  In  a  variety  of  ways— 
by  demurrer,  by  motion  to  nonsuit  by  objec- 
tion to  evidence,  and  by  assignments  of  error 
on  charges  of  the  court  We  will  first  deal 
with  the  question  as  raised  by  the  demurrer. 
The  petition  set  forth  two  letters  as  constitut- 
ing the  contract  relied  on.  The  one  purport- 
ing to  have  been  written  in  behalf  of  the 
plaintiff  was  signed  by  James  Martin,  de- 
scribing himself  as  superintendent  The  one 
claimed  to  have  been  written  in  behalf  of  tlie 
defendants  was  signed,  "Jno.  C  Wind»,  Gen- 
eral Manager."  The  demurrer  raises  the  ob- 
jection that  the  petition  does  not  show  tiiat 
these  officers  had  authority  to  make  the  con- 
tract In  reference  to  the  letter  signed  by 
James  Martin,  all  that  it  is  necessary  to  say 
is  that,  even  if  he  had  no  authority  to  act 
for  the  plaintiff,  it  has,  by  bringing  the  suit 
ratified  his  action.  The  petition  does  not 
allege  that  John  C  Winder  was  authorized 
to  enter  into  the  contract  for  the  defendants. 
But  it  does  allege  that  he  was  their  "general 
manager."  The  question  is  therefore  present- 
ed whether  the  courts  will  presume.  In  the 
absence  of  a  contrary  showing,  that  a  general 
manager  of  a  railroad  company  has  au]J)ority 
to  bind  the  corporation  by  a  contract  such  as 
the  one  claimed  to  have  been  entered  into  in 
this  case.  The  general  rule  is  that,  when  a 
contract  made  by  an  agent  is  relied  on,  the 
authority  of  the  agent  must  be  shown.  But 
a  principal  may  permit  a  person  to  hold  him- 
self out  as  his  agent  and  act  in  such  a  way 
that  authority  to  do  a  given  act  will  be  pre- 
sumed. If  a  person  imposes  upon  another 
duties  and  responsibilities  involving  the  man- 
agement and  control  of  a  business,  such  per- 
son will  be  presumed  to  have  authority  to 
represent  his  employer  In  any  matter  within 
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tbe  scope  of  tbe  busrlness.  And  this  applies  | 
more  peculiarly  to  corporations,  which  act 
only  through  their  officers  and  agents.  South- 
western Railroad  y.  Mitchell,  69  Ga.  114;  Ga. 
Military  Academy  y.  Estill,  77  Ga.  409 ;  Ful- 
t<m  B.  &  L.  Ass'n  y.  Greenlea,  103  Ga.  376,  29 
S.  E.  932  (2).  In  snch  a  case  the  corporation 
would  be  bound,  notwithstanding  under  Its 
contract  with  its  agent,  or  by  a  by-law,  he 
was  not  to  have  authority  to  do  the  act  for 
which  the  corporation  Is  sought  to  be  held 
liable,  If  the  person  dealing  with  the  agent 
had  no  notice  of  the  limitation  upon  the 
agent's  authority.  Louisville  R.  Co.  v.  Tift, 
100  Ga.  86,  27  S.  B.  765 ;  Civ.  Code  1895,  §§ 
1861,  3023;  4  Thomp.  Corp.  H  4628,  4650. 
Doubtless,  all  persons  would  be  bound  to  no- 
tice charter  limitations  on  the  authority  of 
corporate  agents.  But  here  the  defendants 
are  foreign  corporations,  and  no  charter  pro- 
visions are  pleaded.  If,  therefore,  it  had  been 
shown  that  Winder,  as  general  manager,  had 
general  supervision  and  control  of  the  affairs 
of  the  defendants,  it  would  be  clear  that  au- 
thority to  make  the  contract  relied  on  would 
be  presumed.  The  plaintiff  rests  this  branch 
of  Its  case  on  the  bare  allegation  that  Win- 
der was  general  manager  of  the  defendants, 
and  as  such  made  the  contract  in  their  be- 
half. Is  this  a  sufficient  allegation  of  au- 
thority? In  our  opinion,  it  \b  enough  to  make 
a  prima  fade  case  for  the  plaintiff.  The 
terms  ''general  manager*'  are  words  of  large 
meaning.  In  and  of  themselves,  they  Imply 
duties  and  responsibilities  which  would  de- 
volve upon  a  person  having  the  management 
and  control  of  the  corporate  affairs.  By  giv- 
ing such  a  title  to  this  officer,  the  corporation 
holds  him  out  to  the  world  as  its  managing 
agent,  its  alter  ego,  as  the  person  having 
general  and  supreme  authority,  as  the  imme- 
diate representative  of  the  directors,  in  the 
conduct  of  the  corporate  affairs  and  in  its 
dealings  with  the  public.  To  allow  a  corpora- 
tion to  confer  such  a  title  upon  one  of  its 
officers,  and  thus  hold  him  out  to  the  world 
as  possessing  the  large  responsibilities  and 
powers  which  are  to  be  implied  from  his  title, 
and  then  permit  It  to  repudiate  engagements 
into  which  he  has  entered  within  the  scope 
of  such  Implied  powers,  would  be  to  sanction 
the  perpetration  of  a  fraud;  and  this  the 
courts  will  never  do  except  under  the  stress 
of  the  most  mandatory  requirement  of  the 
law.  In  this  connection  we  quote  the  follow- 
ing pertinent  observations  of  the  Supreme 
Court  of  Indiana  in  the  case  of  Louisville  Ry. 
Co.  V.  McVay,  98  Ind.  398,  49  Am.  Rep.  770: 
''Can  we  presume,  from  the  title  'general  man- 
ager,' that  the  duties  and  powers  of  the  gen- 
eral manager  were  sufficiently  comprehen- 
sive to  Include  contracts  for  the  nursing  of 
a  person  wounded  upon  appellant's  road? 
The  term  'general  manager*  of  a  corporation, 
according  to  the  ordinary  meaning  of  the 
term,  indicates  one  who  has  the  general  di- 
rection and  control  of  the  affairs  of  the  corpo- 
ration, as  contradistinguished  from  one  who 


may  have  the  management  of  some  particu- 
lar branch  of  the  business.  There  is  no  class 
of  business  of  anything  like  the  magnitude 
of  the  railroad  business  of  to-day  that  is  so 
open  to  common  observation  and  of  which 
the  general  public  know  so  much.  The  terms 
'roadmaster,'  'section  boss,'  'conductor,'  'sta- 
tion agent,'  'superintendent,'  and  'general 
manager,'  are  terms  familiar  to  the  whole 
people,  and  the  public  has,  in  the  main,  a 
correct  understanding  of  the  ordinary  duties 
of  these  several  classes  of  officers,  agents, 
and  employes,  and  that  their  duties  and  pow- 
ers are  limited  to  the  keeping  up  of  the  road, 
rolling  stock,  etc.,  and  operating  the  road  In 
the  transportation  of  freight  and  passengers. 
We  should  have  to  shut  our  eyes  to  the  most 
common  observation  to  hold  that  the  courts 
will  not  presume  that  the  'general  manager* 
of  a  railway  has  authority  to  bind  the  corpo- 
ration by  contracts  for  medical  and  other 
services  to  an  Injured  employ^,  passenger,  or 
other  person  wounded  on  the  road  by  any 
agency  of  the  company."  See,  also,  4  Thomp. 
Corp.  §  4850;  Sacalaris  v.  R.  Co.,  18  Nev. 
155,  1  Pac.  835,  51  Am.  Rep.  737;  Whitaker 
V.  Kih-oy,  70  Mich.  636,  38  N.  W.  606;  T6- 
peka  Ass'n  v.  Martin,  39  Kan.  750,  18  Pac. 
94;  Minn.  Lumber  Oo.  v.  Hobbs,  122  Ga.  20, 
49  S.  E.  783;  1  Ell.  R,  Law,  p.  293,  note;  1 
Wood  on  Railroads,  481;  10  Cyc.  933.  The 
petition  was  not  open  to  any  of  the  objec- 
tions raised  in  the  demurrers. 

5.  The  defendants  In  their  answer  denied 
that  Winder  had  authority  to  make  the  con- 
tract, but  did  not  deny  that  he  was  general 
manager.  As  to  this,  they  answered  that  for 
want  of  Information  they  could  neither  ad- 
mit nor  deny.  This  was  obviously  an  evasive 
answer.  The  defendants  necessarily  knew 
whether  or  not  Winder  was  their  general 
manager  when  the  contract  was  made,  and 
they  will  not  be  permitted  to  evade  a  direct 
answer  to  the  allegation.  The  evasive  an- 
swer will  be  treated  as  an  admission  that 
Winder  was  their  general  manager.  Civ. 
Code  1895,  §  5054;  Horn  y.  Peacock,  122  Ga. 
,  49  S.  B.  722. 

6.  Nor  Is  this  rule  changed  by  the  fact 
that  the  allegation  that  Winder  was  general 
manager  was  made  in  an  amendment  to  the 
petition.  The  amendment  need  not  have 
been  answered,  and  the  plaintiff  would  have 
been  put  to  proof  without  an  answer.  Hud- 
son V.  Hudson,  119  Ga.  637,  46  S.  B.  874; 
McElmurray  v.  Blodgett,  120  Ga.  9,  47  S. 
E.  531.  But  the  defendants  did  not  avail 
themselves  of  this  privilege.  They  answer- 
ed, and  by  their  answer  In  effect  admitted 
the  allegation.  If  they  had  made  a  direct 
admission,  they  would  unquestionably  have 
been  bound  by  It;  and  the  same  result  fol- 
lows from  an  answer  which  the  statute  de- 
clares amounts  to  an  admission.  The  ef- 
fect of  the  pleadings  was  to  cast  upon  the 
defendants  the  burden  of  showing  that  Win- 
der, as  general  manager,  did  not  have  au- 
thority to  enter  Into  the  contract,  and  that 
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the  plaintiff  elthor  knew  or  was  bound  to 
know  thereof. 

7.  The  letter  set  out  In  the  petition,  and 
Introduced  In  evidence  as  having  'been  writ- 
ten by  John  C.  Winder,  general  manager, 
was  written  on  a  sheet  containing  the  fol- 
lowing letter  head: 

"Seaboard  Air  Line. 
"Office  of  General  Manager. 

^'Seaboard  &  Roanoke  R.  R.  Go. 

"Roanoke  &  Tar  River  R.  R.  Co. 

"Raleigh  &,  Gaston  R.  R.  Co. 

"Durham  and  Northern  Ry.  Co. 

''Raleigh  &  Augusta  Air  line  R.  R.  Go. 

"Carolina  Central  R.  R.  Co. 

^'Georgia,  Carolina  and  Northern  Ry.  Co. 
"J.  O.  Winder,  General  Manager." 

The  letter  was  addressed  to  James  Mar- 
tin, Esq.,  "Supt  Pullman  Palace  Car  Co.," 
and  purported  on  its  face  to  be  in  reply  to 
a  letter  from  the  person  addressed  to  O.  V. 
Smith,  "Traffic  Manager."  In  this  letter 
Smith  was  described  as  traffic  manager  of 
the  Seaboard  Air  Line.  The  defendants  ob- 
jected to  the  admission  of  the  letter  in  evi- 
dence, on  the  grounds  that  authority  to  write 
the  letter  had  not  been  shown,  and  that  the 
letter  appeared  to  be  the  Individual  under^ 
taking  of  John  C.  Winder,  the  words  "Gen- 
eral Manager"  after  the  signature  being 
merely  descrlptio  personee.  The  first  ob- 
jection has  been  in  effect  disposed  of  by 
what  is  said  above.  In  Minnesota  Lumber 
Company  v.  Hobbs,  supra,  the  point  was 
raised  by  objection  to  the  admission  in  evi- 
dence of  the  contract  relied  on;  and  it  was 
held  that  the  presumption  of  authority  in 
the  general  officer  of  the  Lumber  Company 
was  sufficient  to  authorize  the  admission  of 
the  contract  in  evidence.  The  plaintiff  hav- 
ing in  effect  admitted  that  John  C.  Winder 
was  their  general  manager,  the  objection 
to  the  admission  of  the  letter  was  properly 
overruled. 

8.  According  to  the  decisions  of  some  of 
the  courts  of  last  resort  In  this  country,  the 
letter  contained  on  its  face  sufficient  aver- 
ments to  show,  prima  facie,  that  it  was  writ- 
ten by  a  person  having  authority  to  act  for 
the  corporation.  In  Bloom  v.  State  Insur- 
ance Co.  (Iowa)  62  N.  W.  810,  it  was  held: 
"Letters  written  from  the  home  insurance 
office  to  the  insured  are  not  inadmissible  on 
the  ground  that  no  proof  is  offered  of  au- 
thority to  write  them  In  the  persons  by  whom 
they  were  written,  where  they  were  in  an- 
swer to  letters  to  the  company,  and  were 
written  on  paper  containing  its  letter  heads, 
and  part  of  them  purport  to  be  signed  by 
the  secretary  and  superintendent  of  the  loss 
department"  In  Armstrong  v.  Advance 
Thresher  Co.  (S.  D.)  57  N.  W.  1131,  it  was 
held:  "A  letter  received  by  due  course  of 
mail,  purporting  to  be  written  by  the  man- 
aging agent  of  a  corporation  in  reply  to  a 
letter  addressed  to  the  corporation  and  sent 
through  the  mail,  is  presumptively  genuine 
and  authorized,  and  is  admissible  in  evidence 


without  furthCT  proof  that  such  person  Is 
the  managing  agent  of  such  corporation,  or 
that  the  letter  was  written  by  the  party  by 
whom  it  purports  to  be  signed."  In  the  opin- 
ion several  authorities  are  cited  to  sustain 
the  ruling.  A  similar  ruUng  was  made  by 
the  Supreme  Court  of  Kansas  in  Norwegian 
Flow  Co.  T.  Munger,  85  Pac.  11.  These  de- 
cisions appear  to  be  a  somewhat  radical  de- 
parture from  the  fundamental  principles 
governing  the  law  of  evidence  and  agency, 
but  we  are  not  prepared  now  to  either  ap- 
prove or  disapprove  the  ruling,  nor  is  it 
necessary  for  us  in  this  case  to  express  any 
opinion  as  to  its  soundness  or  unsoundness. 
9.  Corporations  act  only  through  agents, 
and  are  responsible  for  their  acts  within  the 
sphere  of  their  duties.  Civ.  Code  1895,  8 
1861.  An  agent  may  contract  in  his  own  be- 
half even  as  to  a  matter  which  would  be 
within  the  scope  of  his  duties  as  agent,  and. 
If  he  does  so  contract,  of  course  the  principal 
will  not  be  bound.  But  "the  form  in  which 
the  agent  acts  is  Immaterial;  If  the  princi- 
pal's name  is  disclosed,  and  the  agent  pro- 
fesses to  act  for  him.  It  will  be  held  to  be  the 
act  of  the  principal."  av.  Code  1895,  S  3022. 
"The  question  to  whom  the  credit  was  given 
is  a  question  of  fact  to  be  decided  by  the  jury 
in  each  case."  Id.  S  3039;  Cleaveland  v. 
Stewart,  3  Ga.  283  (3);  Fleming  y.  Hill,  62 
Ga.  753,  quoting  as  follows  from  Story's 
Agency,  §  288:  "The  question  is,  to  wh5m 
was  the  credit  knowingly  giv,en,  according  to 
the  understanding  of  both  parties?"  In  con- 
struing a  contract  where  it  is  doubtful  wheth- 
er the  person  signing  the  same  as  agent  in- 
tended to  bind  himself  or  his  principal,  the 
rule  is  that,  if  it  does  not  show  on  Its  face 
that  it  was  intended  to  be  the  act  of  the  prin- 
cipal, the  agent  will  be  presumed  to  have 
Intended  to  bind  himself  personally,  though 
he  adds  after  his  signature  the  word  "Agent" 
or  other  words  of  description.  Partridge  v. 
Hollinshead,  105  Ga.  278,  283,  30  S.  E.  787. 
See,  also,  1  Ency.  Dig.  Ga.  R.  242,  and  cit 
But  this  presumption  may  be  rebutted  by  evi- 
dence, written  or  parol,  showing  it  to  have 
been  the  understanding  of  the  parties  that 
the  principal  was  to  be  bound.  Here  the  let- 
ters show  on  their  face  that  it  was  the  inten- 
tion and  understanding  of  the  parties  that 
the  contract  wag  made  in  behalf  of  the  re- 
spective principals  of  the  persons  writing  the 
letters.  Certainly,  it  could  not  have  been 
their  understanding  that  James  Martin,  su- 
perintendent, was  to  hire  to  John  C.  Winder, 
general  manager,  as  an  individual,  Pullman 
cars  to  be  used  on  a  railroad  owned,  not  by 
John  C.  Winder,  but  by  a  railway  company. 
In  addition  to  this,  there  was  direct  testi- 
mony by  James  Martin  that  the  letters  writ- 
ten were  intended  to  be  a  contract  between 
the  Pullman  Company  and  the  Seaboard  Air 
Line.  In  Missouri  Ry.  Co.  v.  Brown,  14  Kan. 
557,  Brown  sued  the  railway  company  for 
debts  created  by  W.  M.  McLeod.  In  support 
of  his  claim,  the  plaintiff  introduced  in  evi- 
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dence  a  memorandum  of  a  contract  reciting 
that  "W.  M.  McLeod  agrees  to  do  grading 
•  ♦  ♦  under  the  direction  of  the  engineer 
of  the  M.  K.  &  T.  Ry.  Co./*  eta  The  memo- 
randum was  signed:  "W.  B.  McLeod,  B.  B. 
Stevens."  In  reference  to  this  memorandum, 
Mr.  Justice  Brewer  said:  "Now,  while  the 
defendant  does  not  appear  upon  the  face  of 
this  agreement  as  party  thereto,  yet  the  tes- 
timony of  Stevens  above  given  shows  that  he 
was  simply  the  agent  of  the  company,  and  as 
such  agent  made  the  contract  with  McLeod. 
Upon  such  testimony  McLeod  would  have 
had  no  difficulty  in  recovering  from  the  com- 
pany for  the  work  he  did  under  said  contract 
It   was  plainly  Its  contract" 

There  was  no  objection  to  the  letters  in 
this  case  on  the  ground  that  they  referred  to 
the  "Seaboard  Air  Line,"  and  there  was  noth- 
ing to  show  that  Winder  was  acting  in  behalf 
of  the  defendants  when  he  wrote  the  letter 
signed  by  him.  The  objections  were  merely 
that  there  was  no  proof  of  his  authority  so 
to  act,  and  that  the  letter  showed  that  he,  In 
fact  was  acting  for  himself  as  an  indlvidua]. 
These  objections  were  not  well  taken.  Of 
course,  if  the  evidence  failed  to  show  that  the 
contract  was  in  fact  made  for  the  defendants, 
there  could  be  no  recovery.  But,  as  we  shall 
presently  show,  there  was  evidence  to  this 
effect 

.  10.  The  plaintiff  made  by  its  evidence  a 
prima  facie  case,  and  it  was  therefore  not  er- 
ror to  refuse  to  grant  a  nonsuit.  It  proved 
the  contract  the  breach,  and  the  damage. 
The  evidence  is  not  altogether  satisfactory 
on  the  question  whether  the  sleeping  car  Emi- 
Bon  was  in  the  possession  of  the  defendants 
when  the  damage  to  it  occurred,  but  there 
was  some  evidence  to  this  effect.  The  letters 
constituting  the  contract  referred  to  the 
"Seaboard  Air  Line"  Railroad.  The  witness- 
es all  referred  to  the  railroad  as  the  "Sea- 
board Air  Line."  On  the  letter  head  of  the 
letter  signed  by  Winder,  "General  Manager," 
the  words  "Seaboard  Air  Line"  appeared  in 
large  capitals,  and  below  and  to  the  left 
were  the  names  of  a  number  of  railroad  com- 
panies, with  John  C.  Winder's  name  as  gen- 
eral manager  at  the  bottom.  Apparently  all 
these  railroads  constituted  the  Seaboard  Air 
Line,  but  a  jury  could  not  find  this  from  the 
letter  head  alone.  We  think,  however,  that 
taking  all  the  testimony  together,  and  espe- 
cially that  of  the  witness  Gresham,  the  jury 
might  find  that  the  defendants  and  the  Sea- 
board Air  Line  were  In  effect  the  same,  that 
the  corporate  names  of  the  defendants  were 
as  stated  In  the  petition,  but  that  the  line  of 
road  operated  by  the  defendants  between 
Portsmouth  and  Atlanta  was  called  both  the 
Seaboard  Air  Line  and  the  Georgia,  Carolina 
&  Northern  Railway,  and  that  the  contract 
for  sleeping  cars  contemplated  that  the  cars 
should  be  used  on  this  line.  The  answer  ad- 
mits that  the  defendants  were  lessees  of  the 
Georgia,  Carolina  &  Northern  Railway. 
Th^e  was  positive  testimony  that  when  the 


car  Emison  was  damaged  it  was  attached  to 
a  train  in  charge  of  the  crew  of  the  defend- 
ants. The  contract  clearly  covered  damage 
of  the  character  sued  for,  and  there  was 
evidence  of  the  extent  of  the  damage  and 
cost  of  repairs  which  warranted  the  Jury's 
finding,  after  the  deduction  had  been  made 
therefrom  which  the  court  required.  There 
was  no  expression  of  opinion  in  the  charge, 
nor  were  the  contentions  of  the  plaintiff 
unduly  stressed.  There  was  no  error  requir- 
ing the  granting  of  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent  and 
LUMPKIN,  J.,  not  participating. 


(12S  Ga.  118j 
SUMNER  V.  SUMNER. 
(Supreme  Court  of  Georgia.     May  15,  1905.) 

DIVORCE— TEMPOS  AST    'AI.IHO  NT— VACATING 

OBDBB. 

After  an  order  granting  temporary  ali- 
mony and  attorney's  fees  has  been  duly  passed, 
the  court  is  without  jurisdiction  to  revise  the 
same  or  to  set  it  aside  on  any  ground  save  one 
based  on  a  change  of  circumstances  occurring 
subsequently  to  the  granting  of  the  order.  It 
is  not  ground  for  vacating  the  order  that  the 
husband. sought  to  review  its  correctness  before 
the  Supreme  Court,  but  his  bill  of  exceptions 
was  dismissed  in  that  court  because  of  his  fail- 
ure to  observe  the  statutory  requirements  as-to 
suing  out  a  writ  of  error;  that  subsequently, 
upon  the  same  evidence  on  which  the  order  for 
temporary  alimony  had  been  granted,  a  jury 
found  in  favor  of  the  wife  on  the  trial  of  a  suit 
by  her  for  permanent  alimony;  and  that  the 
verdict  was  set  aside  by  the  Supreme  Court 
upon  a  review  of  that  case,  the  court  holding 
that,  under  the  evidence  upon  which  she  relied 
for  a  recovery,  she  was  not  entitled  to  prevail. 
Such  a  chain  of  circumstances  does  not  consti- 
tute such  a  change  in  the  status  of  the  parties 
as  will  confer  upon  the  husband  a  ri^ht  to  an- 
other hearing  on  the  question  of  his  liability  to 
pay  temporary  alimony  pending  the  suit  for 
permanent  alimony. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Worth  County. 
W.  N.  Spence,  Judge. 

Action  by  S.  J.  Sumner  against  J.  L.  Sum- 
ner. From' an  order  refusing  a  second  hear- 
ing on  the  question  of  defendant's  liability 
for  temporary  alimony  pending  a  suit  for 
permanent  alimony,  defendant  brings  error. 
Affirmed. 

J.  W.  Walters  and  J.  J.  Forehand,  for 
plaintiff  in  error.  CInude  Payton  and  Sam 
S.  Bennett,  for  defendant  In  error. 


EVANS,  J.  This  is  the  fourth  time  we 
have  been  called  on  to  review  the  contest 
between  this  husband  and  wife  over  the  al- 
lovance  of  alimony.  The  other  cases  are 
reported  In  116  Ga.  708,  43  S.  E.  67;  118  Ga. 
408,  45  S.  E.  315;  and  121  Ga.  1,  48  S.  E. 
727.  The  statement  of  facts  in  the  case  last 
reported  contains  a  succinct  history  of  the 
litigation,  and  It  Is  only  necessary  to  chron- 
icle the  subsequent  procedure: 
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On  January  5,  1905,  Mrs.  S.  J.  Sumner 
presented  her  petition  to  the  Judge  of  the 
superior  court  of  Worth  county,  alleging 
that  on  September  8,  1902,  upon  the  applica- 
tion of  petitioner  for  temporary  alimony  and 
counsel  fees,  a  decree  was  entered  requiring 
J.  L.  Sumner  to  pay  to  her,  among  oth&t 
things,  temporary  alimony  at  the  rate  of  |60 
per  month  on  the  Ist  day  of  each  month 
thereafter,  until  otherwise  ordered,  which 
judgment  had  never  been  annulled  or  modi- 
fled.  She  further  alleged  that  on  November 
7,  1903,  upon  her  application,  an  order  was 
passed  requiring  J.  L.  Sumner,  within  30 
days  thereafter,  to  pay  her  the  additional 
sum  of  $700  for  counsel  fees  and  expenses 
of  the  litigation;  that  this  last  order  was 
passed  during  the  trial  of  the  issue  joined 
on  her  application  for  permanent  alimony, 
which  resulted  in  a  verdict  for  petitioner  in 
a  few  hours  after  the  order  for  temporary 
alimony  was  signed;  and  that  the  present 
proceeding  was  brought  for  the  purpose  of 
enforcing  the  payment  of  the  amount  due 
for  temporary  alimony  and  counsel  fees  up- 
on these  two  last-mentioned  orders.  Peti- 
tioner averred  that  J.  L.  Sumner  had  de- 
faulted in  the  monthly  payments  since  De- 
cember 1,  1904,  and  had  wholly  failed  to  pay 
the  amount  decreed  for  counsel  fees  and  ex- 
penses of  litigation;  and  the  prayer  of  the 
petition  was  that,  upon  his  failure  to  pay 
the  sums  then  due,  he  be  adjudged  in  con- 
tempt. 

In  answer  to  the  rule  to  show  cause  why 
he  should  not  pay  the  sums  alleged  to  be  due 
as  temporary  alimony  and  counsel  fees,  or 
in  default  thereof  be  adjudged  in  contempt, 
the  defendant  admitted  that  the  judgments 
referred  to  had  never  been  annulled  or  modi- 
fled,  and  that  he  had  not  paid  the  pionthly 
allowance  since  December  1,  1904,  nor  the 
counsel  fees  provided  for  in  the  order  of 
November  7,  1903,  but  alleged  as  an  excuse 
for  not  so  doing  that  before  the  filing  of  the 
applications  for  temporary  and  permanent 
alimony  he  had  made  a  full  and  complete 
settlement  with  his  wife,  conveying  to  her 
by  deed  a  life  estate  in  what  was  known  as 
their  "home  place,"  together  with  certain 
stock,  provisions,  farming  implements,  and 
cash,  which  were  accepted  by  Mrs.  Sumner 
as  a  full  and  final  settlement  of  all  of  her 
claims  against  him  for  temporary  and  per- 
manent alimony  and  all  future  Interest  in 
his  estate;  that  he  had  pleaded  this  settle- 
ment in  answer  to  her  suit  for  temporary 
alimony,  but  that  the  presiding  judge  had 
held  the  settlement  between  the  parties  to 
be  null  and  void,  and  had  decreed  that  re- 
spondent pay  to  his  wife  a  certain  sum 
monthly  as  temporary  alimony  until  the  fur- 
ther order  of  the  court;  that  respondent  at- 
tempted to  review  this  judgment  by  a  writ 
of  error  to  the  Supreme  Court,  but  his  bill 
of  exceptions  was  dismissed  upon  a  tedinl- 
cality,  and  the  merits  of  the  case  were  not 
passed  upon  by  the  Supreme  Court;  that  he 


continued  paying  alimony  until  a  decision  of 
the  Supreme  Court  was  rendered  upon  a 
bill  of  exceptions  sued  out  to  the  overruling 
of  a  motion  toe  a  new  trial  made  by  re- 
spondent in  the  suit  for  permanent  alimony, 
when  the  Supreme  Court  passed  upon  and 
construed  the  settlement  relied  on  by  him, 
and  upheld  it,  deciding  that  the  same  was 
valid,  and  there  was  no  evidence  to  justify 
the  verdict  returned  against  respondent  in 
the  superior  court  Respondent  further  al- 
leged that  this  adjudication  by  the  Supreme 
Court  amounted  to  a  change  In  the  cht:um- 
stances  of  the  respective  parties,  and  he 
should  not  be  required  to  pay  any  further 
sums  as  temporary  alimony  because  of  the 
adjudication  that  the  settlement  between 
himself  and  wife  was  valid,  which  adjudi- 
cation was  conclusive  as  to  all  amounts 
claimed  to  be  due  either  as  temporary  or 
permanent  alimony;  and  respondent  prayed 
that  the  orders  of  the  court  granting  tem- 
porary alimony  and  allowing  counsel  fees  to 
Mrs.  Sumner  be  annulled,  and  that  he  he 
discharged  from  the  rula 

The  only  evidence  submitted  to  the  court 
upon  the  hearing  of  the  petition  of  Mrs. 
Sumner  and  the  answer  made  thereto  con- 
sisted of  three  afl^davits  to  the  effect  that 
the  defendant  was  in  better  financial  condi- 
tion at  that  time  than  he  had  been  at  the 
time  of  the  rendering  of  the  judgments  al- 
lowing alimony;  that  the  applicant  was  in 
no  better  financial  condition,  and,  because  of 
her  advanced  age  and  ill  health,  more  money 
was  required  for  medicine  and  medical  at- 
tention than  was  required  at  the  time  these 
judgments  were  rendered.  The  court  de- 
clined to  revise  or  revoke  the  original  orders 
granting  temporary  alimony,  and  adjudged 
that  no  sufficient  reason  had  been  shown 
why  the  defendant  ought  not  to  pay  the 
sums  due  thereunder.  An  order  was  ac- 
cordingly passed  providing  that,  upon  the 
failure  of  respondent  to  pay  these  sums  with- 
in 10  days,  an  attachment  against  him  for 
contempt  should  issue.  He  excepts  to  this 
judgmrat,  insisting  that  the  judge  abused 
his  discretion  in  refusing  to  vacate  the  or- 
ders previously  granted  for  temporary  ali- 
mony and  attorney's  fees;  these  orders  be- 
ing based  upon  the  idea  that,  under  the  evi- 
dence submitted  at  the  hearing  first  had,  the 
deed  of  settlement  made  by  J.  L.  Sumner  to 
his  wife  was  void,  and,  the  Supreme  Court 
,  having  subsequently  held  that  under  the  evi- 
dence relied  on  by  Mrs.  Sumner  as  showing 
the  deed  to  be  invalid,  the  verdict  of  the 
jury  in  her  favor  was  unauthorized,  and  she 
was  not  entitled  to  recover  permanent  ali- 
mony, wherefore  the  judge  should  have  "rec- 
ognized the  changed  condition  brought  about 
by  said  decision  of  the  Supreme  Court,  and 
revoked  his  previous  orders  granting  attor- 
ney's fees  and  temporary  alimony." 

An  order  grantf^g  temporary  alimony  and 
counsel  fees  is  always  subject  to  revision  by 
the   court     Civ.    Code   1895,    i  2459.     The 
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court  may  tt  any  tlxne,  on  proper  pleading* 
and  proof,  change,  modify,  or  even  annul  it 
altogether.    Wester  ▼.  Martin,  115  Ga.  776> 
42  S.  B.  81.    But  the  court  is  without  Juris- 
diction to  rerise  the  same  or  set  It  aside  6ii 
any  ground  save  one  hased  on  a  change  of 
circumstances  occurring  subsequently  to  the 
granting  thereof.    Sumner  v.   Sumner,   118 
Ga.  408,  45  S.  B.  315.    The  changed  condi- 
tion relied  on  by  the  plaintiff  In  error  is  an 
adjudication  by  this  court,  since  the  allow- 
ance of  temporary  alimony,  as  to  the  weight 
and  effect  of  certain  eridence  offered  by  Mrs. 
Sumner  to  impeach  a  deed  of  settlement  ex- 
ecuted and  delivered  to  her  by  her  husband. 
This  adjudication  was  upon  a  bill  of  excep- 
tions in  which  error  was  assigned  upon  the 
refusal  of  the  trial  Judge  to  grant  the  de- 
fendant a  new  trial  and  vacate  the  verdict 
in  the  suit  for  permanent  alimony,  and  it  was 
held  that  the  evidence  introduced  by  Mrs. 
Sumner  did  not  warrant  a  finding  that  any 
such   fraud  was  perpetrated  upon   her   as 
would  afford  grounds  for  the  cancellation  of 
that  deed  of  settlement.    Sumner  v,  Sumner, 
121  Ga.  1,  48  S.  B.  727.    The  necessary  re- 
suit  of  this  adjudication  was  that  the  ver- 
dict returned  in  the  suit  for  permanent  ali- 
mony was  vacated,  and  a  new  trial  ordered 
upon  the  merits.    On  the  next  trial  the  plain- 
tiff may  supplement  her  proof  so  as  to  au- 
thorize a  rescission  of  the  contract  of  set- 
tlement on  the  ground  of  fraud.    Of  course, 
it  is  not  known  to  us  whether  or  not  such  ad- 
ditional proof  can  be  made,  but  inasmuch  as 
the  case  is  open  for  a  new  trial,  and  the  ap- 
plicant is  at  liberty  to  introduce  additional 
testimony,  we  cannot  arbitrarily  assume  that 
the  controversy  is  practically  at  an  end;  that 
J.  li.  Sumner  will  prevail  upon  the  next  hear- 
ing of  the  case,  and  be  relieved  from  all  lia- 
bility to  pay  permanent  alinlony. 

It  aflarmatlvely  appears  that  to  the  appli- 
cation for  temporary  alimony,  which  result- 
ed in  the  order  of  September  8,  1902,  the  de- 
fendant answered  that  the  plahitiff  was  not 
entitled  to  alimony  because  she  had  by  vol- 
untary settlement  accepted  certain  property 
conveyed  to  her  by  her  husband  in  full  dis- 
charge of  all  claims  for  alimony,  both  tem- 
porary and  permanent    The  ineffective  ef- 
fort of  the  defendant  to  review  the  correct- 
ness of  that  order  does  not  prevent  Its  being 
final  and  conclusive  as  to  all  matters  which 
existed  at  the  time  it  was  granted.    The  ef- 
fect of  the  dismissal  of  his  bill  of  exceptions 
was  to  affirm  the  Judgment  of  the  lower 
court,   and  this  Judgment  cannot,   as   was 
pointed  out  in  118  Ga.,  45  S.  B.,  be  revised 
'  or  annulled  for  matters  existing  at  the  time 
of  its  rendition.    The  adjudication  of  the  Su- 
preme Court  simply  settled  the  question  as 
to  the  sufficiency  of  the  evidence  offered  by 
Mrs.   Sumner  in  support  of  her  contention 
that  the  contract  of  settlement  should  be  set 
aside  on  the  ground  of  fraud.    The  decision 
of  this  court  concludes  her  no  further  than  to 


negative  her  right,  ui)on  the  same  evidence 
as  that  relied  on  at  the  first  trial  of  the  suit 
for  permanent  alimony,  to  have  the  deed  of 
settlement  set  aside.  It  does  not  constitute 
a  change  In  the  condition  or  circumstances 
of  the  parties,  and  does  not  furnish  any 
ground  for  the  vacation  or  revision  of  the 
orders  granting  temporary  alimony  and  coim- 

sel  fees. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  COBB,  J.,  disqualified,  CAN- 
DLER, J.,  absent,  and  LUMPKIN,  J^  not 
participating. 

(57  W.  Ya.  «2) 
CAIN  V.  FISHER. 

(Court  of  Appeals  of  West  Virginia.) 

For  majority  opinion,  see  50  8.  B.  752. 

BRANNON,  P.    I  dissent,  because  I  regard 
the  tax  deed  as  void.    A  tax  deed  must  rest 
on  a  valid  assessment,  delinquent,  and  sale 
list    MoBser  v.  Moore  (W.  Ya.)  49  S.  B.  587. 
All  three  in  this  Instance  were  vague.    "A 
description  of  property  in  an  assessment  roll, 
which  is  so  vague,  indefinite,  and  uncertain 
as  to  render  it  impossible  to  determine  wheth- 
er the  whole,  or  a  part,  or,  if  a  part,  what 
part,  of  the  land  was  Intended  to  be  assessed 
to  the  person  named.  Is  insufficient.    And  a 
description  which  states  that  the  property  is 
part  of  a  larger  tract,  but  does  not  clearly 
identify  the  specific  and  determinate  part 
intended,  is  so  Inadequate '  as  to  render  the 
assessment  a  nullity.    For  not  only  would 
such  a  description  be  inadequate  to  Inform 
the  owner  of  the  taxing  of  his  land,  but  a 
deed  conveying  a  'part*  of  a  lot  or  tract 
would  convey  no  legal  title  to  any  portion. 
The  same  objection  applies  to  an  assessment 
which  merely  describes  the  land  as  a  certain 
number  of  acres  in  a  specified  tract,  without 
locating  or  Identifying  the  portion  meant  to 
be  assessed."    Black,  Tax  Titles,  §  115.    See 
1  Blackwell,  Tax  Titles,  M  223,  229,  242L   The 
statute  referred  to  by  Judge  POFFBNBAR- 
GER  does  not  cure  this  fault,  which  by  com- 
mon law  makes  the  deed  void.    The  charge 
on  the  tax  books,  "Ft  Lot  188,  B.  20,"  is 
vague.    It  is  not  misstatement  of  quantity. 
It  Is  no  statement  at  all  of  quantity.    What 
is  the  quantity  stated?    None.    It  indicates 
perhaps  part  of  the  lot  by  the  letters  "Pt" 
What  part?    Ten  feet,  or  forty  feet?    One- 
fourth,  or  one-half?    The  entry  does  not  tell. 
It  is   faulty,   vague,  uncertain  description. 
Can  you  sell  part  of  a  man's  tract  or  lot, 
and  make  a  deed  for  the  whole?    If  mere 
misstatement  of  quantity,  the  statute  would 
cure;  but  the  entry  does  not  purport  to  state 
quantity.    Jones  v.  Dills,  18  W.  Ya.  769,  Is 
In  point    It  holds  that,  if  an  entire  tract  's 
sold,  there  is  no  authority  to  make  a  deed 
for  part    On  like  principle,  where  a  sale 
is  of  partp  a  deed  cannot  be  made  for  the 
wholesi 
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(57  W.  Va.  84) 

STAFFORD  t.  BOARD  OF  CANVASSERS 
OF  MINGO  COUNTY.^ 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Feb.  1,  1905.) 

ELECTIONS— 00  NTE8T—BVIDENCB—BALI.0T8 
-HBIGNATUBES  OF  POLL  OLSBKB. 

1.  Certificates  of  the  results  of  an  election 
made  by  the  commissioners  at  the  precincts  are 
prima  facie  eyidence  of  the  result  of  the  elec- 
tion. The  ballots,  if  identified  as  the  same  cast, 
are  primary  and  higher  eyidence ;  but,  in  order 
to  continue  the  ballots  as  controlling  eyidence;. 
it  must  appear  that  they  haye  been  preseryed 
in  the  manner  and  by  the  officers  prescribed  by 
the  statute,  and  that  while  in  such  custody  they 
haye  not  been  changed  or  tampered  with. 

2.  If  the  ballots  at  an  election  precinct  haye 
the  appearance  of  haying  been  tampered  with* 
the  eyidence  of  poll  clerks  and  commissioners 
may  be  used  before  a  canyassing  board  upon  a 
recount  to  show  that  the  ballots  are  all  yold  be- 
cause of  the  want  of  signatures  of  both  poll 
clerks,  each  in  his  own  handwriting,  upon  all 
the  ballots  at  such  precinct,  but  not  to  show 
that  the  ballots  haye  not  been  altered,  or  to 
show  the  contents  of  the  ballots;  nor  can  that 
or  other  eyidence  be  used  to  otherwise  repel  the 
prima  facie  case  of  tampering  arising  from  such 
appearance  of  the  ballots.  If  it  appear  from 
such  eyidence  that  all  of  such  ballots  are  yoid 
for  such  defect,  then  the  ballots  of  such  pre- 
cinct cannot  be  recounted,  nor  can  the  result  be 
declared  from  the  certificates  made  by  the  offi- 
cers conducting  the  election.  In  such  case  the 
election  at  that  precinct  is  yoid.  If  there  be 
some  ballots  so  yoid,  and  others  not  so  yoid,  the 
canyassers  must  make  comparison  between  the 
result  shown  by  the  certificate  and  that  shown 
by  the  ballots.  If  there  is  no  disagreement  be- 
tween the  certificate  and  ballots,  then  the  votes 
shown  by  the  yoid  ballots,  aa  cast  for  each  of 
the  candidates  between  whom  recount  has  been 
asked,  shall  be  subtracted  from  the  total  TOte 
shown  by  the  certificate  as  cast  for  them,  re- 
spectiyely,  and  the  result  shown  by  the  certifi- 
cate, after  such  subtraction,  shall  be  taken  as 
the  result  If,  howeyer,  there  be  disagreement 
between  the  oertificate  result  and  the  result 
shown  by  the  ballots,  the  certificate  must  be 
taken  as  showing  the  result,  without  altera- 
tion. 

Poffenbarger  and  Sanders,  JJ.«  dissenting  in 
part 

(Syllabus  by  the  Court.) 

Petition  of  John  L.  Stafford  for  a  writ  of 
mandamus  to  the  board  of  canyasBors  of 
Mingo  county.    Mandamus  granted. 

J.  H.  Holt,  Geo.  J.  McComas,  and  8.  D. 
Stokes,  for  petitioner.  Sheppard  &  Goody- 
koontz,  Mollohan,  McCllntic  &  Mathews,  and 
S.  U.  Q.  Rhodes,  for  respondents. 


BRANNON,  J.  John  L.  Stafford  and  John 
A.  Sheppard  were  contesting  candidates  for 
the  ofllce  of  prosecuting  attorney  of  Mingo 
county  at  the  election  in  November,  190i. 
After  the  board  of  canvassers  had  canvassed 
the  returns  of  the  election,  it  happened  that 
the  candidates  demanded  a  recount  of  the 
ballots,  including  all  the  precincts  in  the 
county.  In  the  progress  of  the  recount  it 
was  found  that  a  ballot  box  in  which  ballots 
of  Matewan  Precinct  had  been  inclosed,  they 
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being  in  two  sacks  In  which  they  had  been 
placed  by  the  canvassers,  who  wrote  their 
names  over  the  sealing  places,  had  been  bro- 
ken open,  there  being  large  openings  In  them, 
and  the  sacks  of  ballots  which  bad  been  put 
In  the  box  had  the  ends  partly  torn  off.  In- 
cluding the  names  written  over  the  sealing 
places  by  the  canyassers.  As  these  sacks  of 
ballots  thus  bore  the  unmistakable  appear- 
ance of  having  been  tampered  with — a  fact 
not  denied  in  this  case — Sheppard  moved  the 
board  not  to  recount  the  ballots  of  Matewan 
Precinct,  and  to  declare  the  result  at  that 
precinct  by  the  certificates  made  oat  by  tbe 
officers  who  conducted  the  election  at  that 
precinct  Then  Stafford  offered  to  prove  tiiat 
the  ballots  in  the  sacks  were  the  identictl 
ballots  cast  by  the  voters  at  Matewan  Pre- 
cinct, and  to  show  by  evidence  that,  not- 
withstanding their  appearance,  they  had  not 
been  tampered  with,  and  that  npon  the  can- 
vass the  said  board  had  found  the  box  bro- 
ken in  the  same  condition  it  presented  when 
it  was  before  the  board  on  the  reoovnt,  and 
that  the  board  had,  after  the  canvass,  prop- 
erly resealed  the  ballots  before  returning 
them  to  the  box,  and  that  the  box  was  in 
the  same  condition  in  which  It  was  when 
delivered  by  the  clerk  to  the  sheriff,  tbe 
said  box  having  been  delivered  to  the  sher 
iff,  as  stated  in  the  opinion  in  another  case 
between  the  same  parties,  decided  December 
20,  1004.  49  S.  K  364.  The  board  of  canr 
vassers  refused  to  hear  the  proposed  evi- 
dence, and  refused  to  recount  the  ballots  of 
Matewan  Precinct,  and  declared  the  result 
of  the  election  thereat  upon  the  face  of  tbe 
certificates  of  the  officers  conducting  the 
election.  Stafford  now  comes  to  this  court 
asking  a  mandamus  to  compel  the  board  of 
canvassers  to  reverse  the  action  of  said 
board  of  canvassers  and  compel  thenn  to 
hear  the  evidence  proposed  by  Stafford. 

It  is  undenied  and  undeniable  that  the 
sacks  of  ballots  at  Matewan  Precinct  bore 
unmistakable  appearance  of  having  been 
tampered  with.  The  tops  of  the  sacks  were 
partiy  torn  off,  and  the  names  of  the  mem- 
bers of  the  board  of  canvassers,  which  tbej 
had  written  across  the  sealing  places  of  the 
sacks,  were  gone.  Under  principles  stated  in 
Dent  V.  Board,  40  W.  Va.  750,  32  S.  B.  2Sa 
the  appearance  and  condition  of  tiie  sacks 
of  ballots  raised  the  presumption  of  unlaw- 
ful tampering,  and  excluded  the  ballots  from 
recount,  and  called  for  the  declaration  of  the 
result  of  the  election  at  that  precinct  upon 
the  certificate  returned  by  the  precinct  of- 
ficers. We  are  of  the  opinion  that  the  oral 
evidence  proposed  by  Stafford  is  not  admissi- 
ble. There  stands  the  prima  facie  case  of 
tampering  presented  by  the  very  appearance 
of  the  broken  sacks.  The  canvassers  knew 
that  they  had  been  so  tampered  with,  as 
they  themselves  had  but  recentiy  sealed  tiiem 
in  the  sacks  when  they  canvassed  the  re- 
turns of  that  precinct  When  you  propose 
to  introduce  oral  evidence  to  repel  the  prima 
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facie  case  of  tampering,  what  is  the  char- 
acter of  such  evidence;  where  will  it  lead? 
It  opens  a  broad  field,  and  presents  a  case 
judicial  in  character,  proper  for  a  court  of 
contest  It  opens  the  field  of  uncertainty; 
and  that  yery  uncertainty  itself  discredits 
the  ballots  for  the  purposes  of  a  recount  by 
such  a  body  as  a  board  of  canvassers.  It 
would  make  that  board  a  court  of  contest, 
vested  with  full  Judicial  power  to  hear  and 
weigh  all  evidence  that  might  be  offered,  so 
it  bear  any  relevancy  to  the  matter  in  con- 
troversy. We  think  this  position  Is  con- 
formable to  the  functions  assigned  to  the 
board  of  canvassers  and  principles  govern- 
ing their  proceedings  in  Brazie  t.  Commis- 
sioners, 25  W.  Va.  213. 

But  the  petition  states  that  the  ballots  at 
Matewan  Precinct  are  void,  and  not  entitled 
to  be  counted  either  on  the  face  of  the  cer- 
tificate made  by  the  ofiElcers  of  election  or  on 
the  ballots,  from  the  fact  that  the  two  poll 
clerks  did  not  write  their  names  on  the  bal- 
lot sheets,  each  with  his  own  hand,  as  re- 
quired by  statute.  If  this  be  so,  then,  as 
held  in  Kirkpatrick  v.  Deegans,  53  W.  Va. 
275,  44  S.  E.  465,  no  valid  ballots  were  cast 
at  that  precinct,  the  election  there  would 
be  void,  and  its  returns  could  not  be  counted 
for  any  candidate.  The  candidate  asserting 
such  to  be  the  case  ought  to  have  the  right 
to  show  this.  He  may  do  so  by  the  evidence 
of  the  poll  clerks  or  of  the  commissioners  of 
the  precinct.  The  ballots  at  that  precinct 
ought  .to  have  been  opened  and  inspected  by 
the  board  of  canvassers,  in  order  that  they 
and  the  candidate  interested  might  know  the 
facts,  and  adduce  evidence  to  prove  the  nul- 
lity of  the  election  at  that  precinct  in  the 
manner  indicated.  But  he  cannot  adduce 
evidence — any  evidence  whatever — to  identi- 
fy the  ballot  sheets,  or  any  of  them,  In  or- 
der to  repel  the  prima  facie  case  of  tamper- 
ing arising  from  the  appearance  of  the  sack 
which  contained  those  ballots.  If  it  be 
found  that  none,  of  the  ballots  at  the  pre- 
cinct are  valid,  then  the  whole  precinct  is 
rejected.  If,  however,  there  be  some  void 
ballots  because  of  the  defect  aforesaid,  and 
some  not  subject  to  that  defect,  those  not 
subject  to  that  defect  cannot  be  counted,  but 
the  result  must  be  declared  from  the  certifi- 
cates returned  by  the  ofl^cers  of  election. 
While  the  evidence  of  the  poll  clerks  and 
commissioners  may  be  heard  to  prove  that 
the  ballot  sheets  are  the  same  used  by  the 
voters  at  the  election,  yet  it  cannot  be  used 
to  prove  the  contents  of  the  ballots,  and 
thus  verify  the  count  made  from  them.  Evi- 
dence cannot  be  introduced  to  prove  the  con- 
tents of  the  ballots  to  repel  the  prima  facie 
evidence  of  tampering  arising  from  the  ap- 
pearance of  the  sacks  containing  the  ballots. 
I  have  said  that;  in  case  some  of  the  ballots 
be  found  to  be  void  for  want  of  the  names  of 
the  poll  clerks  properly  signed,  those  not 
subject  to  that  defect  cannot  be  recounted; 
BO  neither  can  the  result  shown  by  the  cer- 


tificate made  by  the  ofUcers  of  election  be 
altered  or  afTected  by  those  ballots  not  prop- 
erly signed  by  the  poll  clerks,  unless  the  can- 
vassers can  see  by  the  test  now  to  be  stated 
that  there  has  been  no  actual  tampering. 
We  think  that  there  is  one  test  only  which 
will  demonstrate  whether  the  faces  of  the 
ballots  have  been  tampered  with.  The  case 
of  Dent  V.  Board  of  Com'rs,  45  W.  Va.  750, 
32  S.  E.  250,  says  that  when  there  is  appear- 
ance of  tampering,  in  case  of  disagreement 
between  the  certificate  and  the  result  shown 
by  the  ballots,  the  certificate  controls.  This 
allows  the  canvassers  to  ascertain  whether 
there  la  such  disagreement,  and  does  not  dis- 
card the  ballots  unless  there  is  such  disagree- 
ment If  there  be  some  ballots  void  for 
want  of  proper  signing  by  poll  clerks,  and 
others  not  so  void,  the  canvassers  must  make 
comparison  between  the  result  shown  by  the 
certificate  and  that  shown  by  the  ballots.  If 
there  is  no  disagreement  thus  indicating  that 
there  has  been  no  actual  tampering,  then  the 
votes  shown  by  the  void  ballots  as  cast  for 
each  of  the  candidates  between  whom  re- 
count has  been  asked  shall  be  subtracted 
from  the  total  vote  shown  by  the  certificate 
as  cast  for  them,  respectively,  and  the  result 
shown  by  the  certificate,  after  such  subtrac- 
tion, shall  be  taken  as  the  result  If,  how- 
ever, there  be  disagreement  between  the  cer- 
tificate result  and  the  result  shown  by  the 
ballots,  the  certificate  must  be  taken  as 
showing  the  result  at  the  precinct 

The  admission  of  the  testimony  of  the  poll 
clerks  and  precinct  commissioners  for  the 
purpose  of  showing  that  the  ballot  sheets 
have  not  been  properly  signed  by  the  poll 
clerks  is  no  exception  to  the  general  rule 
against  the  admission  of  extrinsic  testimony 
hereinbefore  stated.  It  is  founded  upon  the 
statute.  Code  1899,  c.  3,  S  66.  At  any  rate. 
It  is  Justified  by  that  statute.  It  tells  the 
precinct  commissioners  to  reject  ballots  hav- 
ing that  defect  For  the  purpose  of  proving 
that  defect  they  may  call  upon  the  clerks 
who  are  present  as  well  as  nj^n  their  own 
knowledge  of  the.  facts.  Now,  a  recount  Is 
simply  doing  over  again  what  the  precinct 
commissioners  have  done.  To  do  that  over, 
they  must  have  the  same  powers  that  are 
vested  in  the  precinct  commissioners. 
Therefore  they  may  call  as  witnesses  the 
clerks  and  commissioners. 

The  defendants  filed  two  pleas  In  abate- 
ment to  the  effect  that  Stafford  had  obtain- 
ed from  the  Judge  of  the  circuit  court  of 
Mingo  county  an  alternative  writ  of  man- 
damus commanding  the  board  of  canvassers 
to  reject  each  and  every  ballot  cast  at  Mate- 
wan  Precinct  upon  which  the  names  of  the 
poll  clerks  had  not  been  written  each  In  his 
own  hand.  The  theory  under  this  plea  In 
abatement  is  that  the  pendency  of  the  man- 
damus before  the  circuit  court  of  Mingo 
county  would  prevent  this  mandamus  from 
issuing  from  this  court  We  do  not  think 
so.    The  mandamus  in  the  circuit  court  la 
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limited  to  the  rejection  of  ballots  having  the 
defect  aforesaid,  whereas  the  mandamus 
sought  for  from  this  court  has  broader  scope, 
In  that  it  asks  an  inspection  of  the  ballots 
at  Matewan,  and  the  admission  of  evidence 
to  repel  the  charge  of  tampering  with  the 
ballots — a  matter  to  which  the  proceeding 
of  the  circuit  court  does  not  in  terms  apply, 
and  only  inferentially — and  asks  relief  under 
circumstances  different  from  that  existing 
in  the  circuit  court,  which  proceeded  upon 
the  assumption  that  the  element  of  viclous- 
ness  in  all  the  ballots,  arising  from  their 
having  been  tampered  with,  does  not  exist 
The  scope  of  the  relief  which  may  be  grant- 
ed upon  the  mandamus  in  the  circuit  court 
is  not  clearly  as  broad  as  that  which  may 
be  afforded  in  this  case.  We  should  not 
refuse  to  entertain  this  writ  unless  we  can 
see  very  clearly  that  relief  as  broad  and 
effectual  can  be  given  upon  the  mandamus 
in  the  circuit  court  "If  the  whole  relief 
sought  in  the  second  suit  is  not  attainable 
in  the  first,  or  If  the  relief  which  may  be 
given  or  the  remedies  available  in  the  sec- 
ond suit  are  more  extensive  than  can  be  at- 
tained in  the  first,  a  plea  to  the  second  suit 
of  the  pendency  of  the  first  Is  not  good."  1 
Cyc.  29. 

The  objection  that  the  canvassers  have  de- 
clared the  result,  issued  the  certificate,  and 
adjourned,  is  no  defense.  Daniel  v.  Simms, 
40  W.  Va.  664,  89  S.  B.  690. 

A  mandamus  giving  relief  to  the  extent 
above  Indicated  is  awarded. 

POFFENBARGER,  J.  (dissenting  In  part 
from  decision).  From  so  much  of  the  deci- 
sion as  requires  a  comparison  to  be  made 
between  the  result  shown  by  the  certificate 
of  the  precinct  election  officers  and  the  re- 
sult shown  by  the  ballots,  for  the  purpose 
of  ascertaining  whether  or  not  the  vote 
shown  by  the  void  ballots  can  be  deducted 
from  the  certified  returns,  and  directing,  un- 
der certain  conditions,  that  such  deductions 
be  made;  I  dissent  I  believe  this  much  of 
the  conclusion  reached  by  a  majority  of  the 
court  to  be  In  confiict  with  certain  principles 
stated  in  the  opinion  as  sound  and  universal- 
ly recognized  law.  The  board  of  canvass- 
ers is  not  a  Judicial  body.  It  is  incom- 
petent to  deal  with  the  question  of  fraud. 
Before  It  no  evidence  is  admissible  for  the 
purpose  ot  overcoming  the  presumption  of  | 


viciousness  arising  from  the  fact  that  the 
ballots  have  been  tampered  with.  If  infer- 
ences arising  from  comparison  of  the  ballots 
with  the  certificate  or  otherwise  are  allowed 
to  be  used  as  evidence  for  that  purpose,  I 
see  no  reason  why  any  other  relevant  evi- 
dence might  not  as  well  be  admitted  for  that 
purpose,  and  the  board  of  canvassers  held 
to  be  a  Judicial  body,  with  all  those  powers 
which  are  denied  to  It  by  the  case  of  Brazie 
V.  Commissioners,  26  W.  Va.  213^  I  place 
the  power  to  hear  testimony  of  the  poll 
clerks,  election  commissioners,  and  others 
present  at  the  election,  for  the  purpose  of 
identifying  the  papers  used  at  the  election 
and  of  obtaining  complete  returns,  upon  the 
statutory  provisions  which  seem  clearly  to 
authorize  it  I  place  the  right  to  hear  the 
evidence  of  such  officers  as  to  the  manner 
in  which  the  clerks'  signatures  were  indorsed 
upon  the  backs  of  the  ballots  upon  a  stat- 
utory provision  also,  and  I  believe  this  to  be 
the  full  extent  of  the  powers  of  a  board  of 
canvassers  to  hear  evidence  respecting  the 
election  and  its  returns.  The  comparison 
would  be  obviously  Inconclusive  of  the  ques- 
tion as  to  whether  or  not  the  ballots  have 
been  changed  on  their  faces.  Votes  for  can- 
didates may  have  been  stricken  off  of  good 
ballots  and  put  on  void  ones,  and  vice  versa, 
without  altering  the  whole  number  of  good 
and  bad  votes.  For  instance,  a  candidate 
may  bave  a  total  of  100  vote8-~60  on  ballots 
properly  signed  by  the  poll  clerks,  and  50 
on  ballots  not  so  signed.  On  th^r  faces 
these  ballots  may  be  so  manipulated  and  al- 
tered as  to  give  that  candidate  60  votes  on 
void  ballots  and  40  on  good  ones,  whereby 
he  would  sustain  a  loss  of  10  votes,  although 
the  total  of  good  and  bad  votes  would  re- 
main unaltered.  Complaint  Is  made  because 
the  record  indicates  that  there  are  only  a 
few  ballots  in  the  precinct  which  have  been 
properly  signed  by  the  poll  clarks.  But  the 
court  cannot  lay  down  a  rule  for  a  special 
case.  It  must  be  the  same  whether  there 
be  few  or  many  bad  ballots.  No  principle 
is  perceived  under  which  the  rule  governing 
the  admission  of  evidence  In  the  case  of  a 
close  contest  In  which  only  a  few  votes 
would  change  the  result,  can  be  varied  or 
departed  from  so  as  to  meet  a  case  In  which 
it  takes  a  large  number  to  change  the  result 

SANDERS,  J^  concunb 
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